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OASES   IN  44    AM.  REP. 


44  AM.  REP.  1,  FAUIiKNBR  v.  AURORA,  85  IND.  ISO. 

Followed  without  discussion  in  Lafayette  t.  Rose,  88  Ind.  471. 
lilabillty  of  manlcipal  corporation  for  failure  to  exercise  governmeiital 
powers. 

Cited  in  Robinson  v.  Evansville,  87  Ind.  334/  44  A.  R.  770,  holding  city  not 
liable  for  negligence  of  fire  department  in  permitting  property  of  citizen  to  be 
burned;  Summers  ▼.  Daviess  County,  103  Ind.  262,  53  A.  R.  512,  2  N.  E.  726, 
holding  that  county  is  not  liable  for  negligence  of  commissioners  in  selection 
of  incompetent  physician  for  poor;  Anderson  v.  East,  117  Ind.  126,  10  A.  S.  R. 
25,  2  IxRJl.  712,  19  N.  E.  726,  holding  municipal  corporation  not  liable  to  a 
citizen  for  damages  sustained  by  reason  of  the  walls  of  a  building,  on  the 
opposite  side  of  an  alley,  belonging  to  another  citizen,  and  negligently  per- 
mitted by  him  to  become  dangerous,  falling  upon  his  building  and  destroying  it; 
Vaughtman  v.  Waterloo,  14  Ind.  App.  649,  43  N.  E.  476,  holding  municipality 
not  liable  for  acts  of  officer  in  making  arrest  for  violation  of  penal  ordinance; 
Laurel  v.  Blue,  1  Ind.  App.  128,  27  N.  E.  301;  Simpson  v.  Whatcom,  33  Wash. 
392,  99  A.  S.  R.  961,  63  L.ILA.  815,  74  Pac  677,— holding  municipality  not 
liable  for  acts  of  police  officers  in  arresting  and  prosecuting  persons  under 
void  ordinance;  Kistner  v.  Indianapolis,  100  Ind.  210;  Millett  v.  Princeton, 
167  Ind.  582,  10  L.R^.(N.S.)  785,  79  N.  E.  909;  Bartlett  v.  Clarksburg,  45 
W.  Va.  393,  72  A.  S.  R.  817,  43  LHA.  295,  31  S.  E.  918,— holding  it  not  liable 
for  damages  eaused  by  wr(mgful  acts  or  negligence  of  its  officers  in  relation  to 
exercise  of  governmental  powers. 

Cited  in  notes  in  62  A.  D.  124;   11  L.R.A.  416, — on  liability  of  municipal 
corporation  for  negligence,  nonfeasance,  etc.,  of  its  officers;  44  L.RA.  801,  on 
municipal    liability    for   false   imprisonment   and    unlawful    arrest;    12   LJLA» 
(N.S.)   538,  on  municipal  liability  for  torts  of  police  officers. 
—  Coastiiiir  or  other  sport  permitted  on  street. 

C^ted   in   Arms   v.   Knoxville,  32  111.  App.  604,  holding  city  not  liable  for 
Am.  Rep.  Vol.  XIX.— 1. 
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failure  of  police  officers  to  stop  firing  of  cannon  in  street;  Lafayette  v. 
Timberlake,  88  Ind.  330;  Dudley  v.  Flemingsburg,  115  Ky.  5,  103  A.  S.  R.  253, 
60  L.R.A.  575,  72  S.  W.  327,  1  A.  &  E.  Ann.  Cas.  950,— holding  municipal 
corporation  not  liable  to  one  by  reason  of  being  run  into  by  person  coasting  on 
street;  Burford  v.  Grand  Rapids,  53  Mich.  98,  51  A.  R.  105,  18  N.  W.  671, 
holding  municipal  ordinance  permitting  a  certain  street  to  be  coasted  on  does 
not  make  the  city  liable  for  any  injuries  that  may  result  from  coasting  to 
persons  on  the  street;  Marth  v.  Kingfisher,  22  Okla.  602,  18  L.R.A.(N.S.)  238, 
98  Pac  436,  holding  that  city  is  not  liable  for  failure  to  enact  ordinance  against 
horse  racing  on  streets;  Howard  v.  Brooklyn,  30  App.  Div.  217,  61  N.  Y.  Supp. 
1058;  Jones  v.  Williamsburg,  97  Va.  722,  47  L.R.A.  294,  34  S.  E.  883,— hold- 
ing municipality  not  liable  for  injury  to  pedestrian  by  reason  of  persons  rid- 
ing bicycles  on  sidewalk. 

Cited  in  reference  note  in  47  A.  R.  807,  on  liability  of  town  for  injury  by  fire- 
works discharged  by  citizens  in  violation  of  ordinance. 

Cited  in  notes  in  98  A.  D.  687;  2  A.  S.  R.  169;  65  A.  S.  R.  264;  86  A.  S.  R. 
441;  51  A.  R.  861;  9  A.  S.  R.  880;  30  A.  S.  R.  386;  103  A.  S.  R.  291;  23 
L.R.A.(N.S.)  641,— on  liability  of  municipality  for  injuries  caused  by  coasting 
in  streets. 

44  AM.  REP.  10,  K£ISE:R  ▼.  LOVETT,  85  IND.  240,  Related  case  106 

Ind.  325. 
Injunction  to  prevent  threatened  nuisance. 

Cited  in  Shivery  v.  Streeper,  24  Fla.  103,  3  So.  865,  holding  if  the  injury  com- 
plained of  be  doubtful,  eventual  or  contingent,  equity  will  not  enjoin;  and  a 
mere  diminution  in  the  value  of  the  property  without  irreparable  mischief  will 
not  furnish  foundation  for  equitable  relief;  Flood  v.  Consumers  Co.  105. 
111.  App.  559,  holding  court  will  not  restrain  the  erection  of  a  building 
by  an  owner  upon  his  own  property,  unless  it  is  clear  that  the  busi- 
ness to  be  carried  on  therein  will  be  a  nuisance  and  that  it  cannot  be 
carried  on  therein  so  as  not  to  be  a  nuisance;  Dalton  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  144  Ind.  121,  43  N.  E.  130,  holding  erection  of  a  building 
which  will  not  of  itself  constitute  a  nuisance,  will  not  be  enjoined  because  thvi 
use  to  which  it  is  designated  to  be  put  would  constitute  such  a  nuisance;  Al- 
bany Christian  Church  v.  Wilbom,  112  Ky.  607,  66  S.  W.  285,  holding  the  erec- 
tion of  a  private  stable  near  a  church  will  not  be  enjoined  as  a  nuisance  as  the 
stable  is  not  a  nuisance  in  itself,  and  may  or  may  not  become  so  according  to 
circumstances;  Lewis  v.  Sandell,  118  La.  852,  43  So.  526,  as  to  when  injunction 
will  lie;  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  414,  62  A.  S.  R.  532,  37  L.R.A. 
381,  47  N.  E.  2;  Chambers  v.  Cramer,  49  W.  Va.  395,  54  L.R.A.  646,  38  S.  E.  691, 
— ^holding  to  warrant  the  perpetuation  of  an  injunction  restraining,  as  a  threat- 
ened nuisance,  the  erection  of  a  building  proposed  to  be  used  for  Intimate  pur- 
poses, the  fact  that  it  will  be  a  nuisance  if  so  used  must  be  made  clearly  to  ap- 
pear; Bowen  v.  Mauzy,  117  Ind.  268,  19  N.  E.  626,  holding  it  will  lie  in  case  of 
threatened  nuisance. 

Cited  in  notes  in  61  A.  R.  467,  on  injunction  against  erection  of  steam  cotton- 
gin  in  city;  73  A.  D.  114,  116,  on  injunctions  against  threatened  nuisances. 
Rtglit  of  individual  to  enjoin  public  nuisance. 

Cited  in  Kaufman  v.  Stein,  138  Ind.  49,  46  A.  S.  R.  368,  37  N.  E.  333,  holding 
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he  bu  right  where  he  will  suffer  a  special  injury  or  annoyance^  different  in  kind 
and  degree  to  that  sustained  by  public  generally. 
liivery  stable  as  nalsance.  * 

Cited  in  Shibery  v.  Streeper,  24  Fla.  103,  3  So.  865,  holding  a  livery  stable  ad- 
joining a  hotel  or  dwelling  house  in  a  city  is  not  necessarily  or  prima  facie  a 
nuisance. 

Cited  in  notes  in  41  A.  S.  R.  235;  38  L.R.A.  654, — on  livery  stables  as  nuisances; 
107  A.  S.  R.  240,  on  public  and  private  stables  as  public  nuisances;  17  L.R.A. 
(N.S.)  1027,  on  stable  for  horses  as  a  nuisance. 

44  AM.  R£P.  IS,  CI/ARK  ▼.  SOUTH  BEND,  85  IND.  276. 
Powers  of  municipal  corporation. 

Cited  in  Crawfordsville  v.  Braden,  130  Ind.  149,  30  A.  S.  R.  214,  14  L.R.A.  268, 
28  N.  E.  849;  Scott  v.  Laporte,  162  Ind.  34,  69  N.  E.  675;  Bluffton  v.  Studabaker, 
106  Ind.  129,  6  N.  £.  1, — holding  muniicpal  corporation  has  such  powers  as  are 
expressly  granted  and  also  such  implied  powers  as  are  necessary  to  carry  into  ef- 
fect the  express  powers  and  effectuate  the  objects  of  the  corporate  existence. 
—  Fire  and  other  safety  regulations. 

Cited  in  Baumgartner  v.  Hasty,  100  Ind.  575,  50  A.  R.  830;  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  206,  28  A.  S.  R.  185, 13  L.R.A.  481,  28  N.  E.  434,— holding  munici- 
palities possess  power  to  enact  and  enforce  reasonable  ordinances  to  secure  pro- 
tection against  fire;  Rushville  v.  Rushville  Natural  Gas  Co.  132  Ind.  575,  15 
L.R.A.  321,  28  N.  E.  853,  holding  municipal  corporations  possess,  among  their 
implied  and  inherent  police  powers,  authority  to  impose  upon  corporations  or  nat- 
ural persons  licensed  by  them  to  exercise  any  powers  within  the  corporate  lim- 
its, all  reasonable  regulations  necessary  to  provide  for  the  safety  of  their  in- 
habitanU;  Kaufman  v.  Stein,  138  Ind.  49,  46  A.  S.  R.  368,  37  N.  E.  333,  hold- 
ing city  had,  without  reference  to  any  grant  from  legislature  inherent  power  to 
prescribe  fire  limits  and  to  prohibit  the  removal  of  wooden  buildings  into  such 
limits;  Shea  v.  Muncie,  148  Ind.  14,  46  N.  E.  138,  holding  city  had  power  to  con- 
fine sale  of  intoxicating  liquors  to  certain  portions  thereof;  Com.  v.  Maletsky,  203 
Mass.  241,  24  L.RJL(N.S.)  1168,  89  N.  E.  245,  holding  that  ordinance  forbidding 
use  of  any  building  for  rags  without  written  permit  of  chief  of  fire  department 
is  void. 

Cited  in  notes  in  13  L.R.A.  481,  on  municipal  control  over  erection  of  wooden 
buildings;  38  LJI.A.  171,  on  municipal  power  over  wooden  and  frame  buildings 
as  nuisances;  38  L.R.A.  308,  on  municipal  power  over  nuisances  as  to  electricity, 
steam,  and  explosives. 

44  AM.  REP.   16,  WOLFORD  v.  POWERS,  85  IND.  294. 
Sufficiency  of  consideration  tor  promise. 

Cited  in  Fisk  Min.  k  MilL  Co.  v.  Reed,  32  Colo.  506,  77  Pac  240,  holding  where 
there  is  a  request  to  continue  services  theretofore  rendered,  the  continuance  of 
such  services  is  a  sufficient  consideration  to  support  promise  to  pay  for  those 
rendered  prior  to  such  request;  Wolf  v.  Zimmerman,  127  Ind.  486,  26  N.  B.  178, 
as  to  suflSciency  of  consideration;  Polk  v.  Johnson,  160  Ind.  292,  98  A.  S.  R.  274, 
66  N.  £.  752,  holding  an  agreement  entered  into  between  an  insolvent  and  creditor 
that  if  debtor  would  consent  to  appointment  of  latter  as  receiver  he  would  serve 
without  compensation  is  not  invalid  for  want  of  consideration;  First  Nat.  Bank 
V.  Farmers'  k  M.  Nat.  Bank,  171  Ind.  323,  84  N.  E.  1077,  holding  that  court  will 


Digitized 


by  Google 


44  AM.  TwEP.]  NOTES  ON  AMERICAN  REPORTS.  4 

uphold  contract,  where  parties  agree  on  consideration  and  it  is  of  indeterminate 
value;  Street  v.  Gait,  136  App.  Div.  724,  121  N.  Y.  Supp.  514,  holding  sufficient 
consideration  if  promisee  does  what  he  is  not  bound  to  do,  or  refrains  from  do- 
ing what  he  has  right  to  do;  Price  v.  Mitchell,  23  Wash.  742,  63  Pac.  514,  hold- 
ing an  agreement  to  accept  a  smaller  simi  in  payment  of  a  larger  one  is  not 
binding;  Colt  v.  McConnell,  116  Ind.  249,  19  N.  E.  106;  Rust  v.  Fitzhugh,  132 
Wis.  549,  112  N.  W.  508, — holding  in  absence  of  satisfactory  proof  of  fraud,  the 
smallness  of  the  consideration  to  support  a  contract  so  long  as  it  is  large  enough 
to  be  measurable  is  immaterial,  except  in  case  of  contract  to  pay  money. 

Cited  in  note  in  10  L.R.A.  680,  on  mere  inadequacy  of  consideration,  except  as 
bearing  on  question  of  fraud,  as  no  defense  to  note. 

—  Acts  or  things  not  materially  Talnable  to  promisor. 

Cited  in  Hunt  t.  Dederick,  105  Ind.  555,  5  N.  E.  710,  holding  where  one  parts 
with  valuable  property  on  faith  of  an  agreement  by  payee  of  a  promissory  note 
that  if  be  does  so  the  latter  will  release  him  therefr(Hn,  it  is  a  sufficient  consider- 
ation to  uphold  the  agreement  although  no  benefit  results  to  payee;  Polk  v.  John- 
son, 35  Ind.  App.  478,  65  N.  E.  536,  holding  where  an  insolvent  and  his  creditors 
withhold  their  objections  to,  and  recommend  the  appointment  of  a  person  as  re- 
ceiver of  the  property  of  such  insolvent  on  his  agreement  to  make  no  charge  for 
his  services,  such  waiver  of  objections  is  a  sufficient  consideration  for  such  agree- 
ment; Druckamiller  v.  Coy,  42  Ind.  App.  500,  85  N.  E.  1028,  holding  that  dam- 
age or  detriment  to  promisee  is  sufficient  consideration  though  no  actual  benefit 
accrue  to  promisor;  Harlan  v.  Harlan,  102  Iowa,  701,  72  N.  W.  286,  holding  a 
promise  to  board  and  care  for  a  third  person  whom  neither  of  the  parties  is  under 
legal  obligations  to  provide  for  is  a  valid  consideration  for  promse  to  pay  for 
such  board  and  service. 

Cited  in  reference  note  in  98  A.  S.  R.  280,  on  validity  without  consideration 
of  contract  for  performance  of  act  affording  pleasure,  gratification  of  ambition, 
or  pleasing  of  fancy. 

Cited  in  note  in  39  A.  S.  R.  744,  on  sufficiency  of  moral  obligation  as  consider- 
ation for  express  promise. 

—  Privilecre  of  naming  child. 

Cited  in  Love  v.  Halladay,  139  Mich.  5.'  .  102  N.  W.  1027  (dissenting  opinion 
on  rehearing),  as  to  privilege  of  naming  child  being  consideration  for  promise  to 
provide  for  child;  Diffenderfer  v.  Scott,  5  Ind.  App.  243,  32  N.  E.  87;  Daily  v. 
Minnick,  117  Iowa,  563,  60  L.R.A.  840,  91  N.  W.  913;  Eaton  v.  Libbey,  165  Mass. 
218,  52  A.  S.  R.  511,  42  N.  E.  1127;  Babcock  v.  Chase,  92  Hun,  264,  36  N.  Y. 
Supp.  879;  Freeman  v.  Morris,  131  Wis.  216,  109  N.  W.  983,  11  A.  &  E.  Ann. 
Cas.  481, — holding  the  privilege  of  naming  a  child  is  a  sufficient  consideration  to 
support  a  contract  to  bequeath  property  to  the  child. 

Cited  in  reference  note  in  62  A.  S.  R.  513,  on  naming  child  as  consideration 
for  note. 

—  Ck>ncIuslTenes8  of  sufficiency  of  expressed  consideration. 

Cited  in  Shade  v.  Creviston,  93  Ind.  591;  Fleetwood  v.  Dorsey  Mach.  Co.  96 
Ind.  491;  Scott  v.  Scott,  105  Ind.  584,  5  N.  E.  397;  McFadden  v.  Fritz,  110  Ind. 
1,  10  N.  E.  120;  Indianapolis  &  E.  I.  R.  Co.  v.  New  Castle,  43  Ind.  App.  467,  87 
N.  E.  1067;  Johnson  v.  Moore,  112  Ind.  91,  13  N.  E.  106, — ^holding  contract  valid 
when  parties  receive  consideration  contracted  for:  Sinker  v.  Green,  113  Ind.  264, 
15  N.  E.  266,  holding  where  explanatory  facts  are  necessary  to  show  the  insuf- 
ficiency of  a  contract,  the  courts  cannot,  in  the  absence  of  such  facts,  substitute 
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their  judgment  as  to  its  BuflRciency  for  that  of  the  contracting  parties;  McNutt  v. 
McNutt,  116  Ind.  545,  2  L.R.A.  372,  19  N.  E.  116,  holding  in  absence  of  fraud  or 
mistake  the  consideration  fixed  by  the  parties  will  be  deemed  sufficient;  Qark's 
Appeal,  67  Conn.  665,  19  Atl.  332;  Vigo  Agri.  Soc.  v.  Brumfiel,  102  Ind.  146,  52 
A,  R.  657,  1  N.  E.  382;  Price  v.  Jones,  106  Ind.  543,  55  A.  R.  230,  5  N.  B.  683; 
Keller  v.  Orr,  106  lad.  406,  7  N.  E.  196;  Proctor  v.  Heaton,  114  Ind.  250,  15  N.  E. 
21;  Puterbaugh  v.  Puterbaugh,  131  Ind.  288, 15  L.R.A.  841,  30  N.  E.  519;  Mullen 
V.  Hawkins,  141  Ind.  363,  40  N.  E.  797;  Adams  t.  Vanderbeck,  148  Ind.  92,  62 
A.  S.  R.  497,  47  N.  R  24;  Shover  v.  Wyrick,  4  Ind.  App.  7,  30  N.  B.  207;  Ditmar 
V.  West,  7  Ind.  App.  637,  35  N.  E.  47;  Robinson  t.  Foust,  31  Ind.  App.  884,  99 
A,  8.  R.  269,  68  N.  E.  182;  Helvie  v.  McKain,  32  Ind.  App.  507,  70  N.  E.  178; 
Johnson  t.  Gwinn,  100  Ind.  466, — holding  it  sufficient  if  there  is  a  valuable  con- 
sideration for  the  agreement  and  parties  hare  the  right  to  determine  the  ade- 
quacy thereof  themselves. 

Cited  in  note  in  4  E.  R.  C.  208,  on  admissibility  of  parol  STidenoe  to  impeaoh 
consideration  of  bill  of  exchange  or  promissory  note. 

44  AM.  KEP.  29,  SANDERS  T.  STATB,  85  IND.  818. 
Right  of  defendant  to  plead. 

Cited  in  Billings  v.  SUte,  107  Ind.  54,  57  A.  R.  75,  6  N.  B.  914,  holding  the 
trial  of  a  criminal  case  without  a  plea  is  erroneous,  but  the  error  must  be  pre- 
sented by  a  motion  for  a  new  trial,  and  not  by  assignment  of  errors  in  the  ap- 
pellate court;  Hatfield  v.  State,  9  Ind.  App.  296,  36  N.  E.  664,  holding  plea  neces- 
sary to  Talid  trial;  Miller  v.  State,  26  Ind.  App.  152,  59  N.  E.  287,  holding  un- 
less the  record  shows  that  defendant  in  criminal  prosecution  was  arraigned  and 
pleaded  or  refused  to  plead  or  that  he  waiTcd  arraignment  and  entered  a  plea 
to  the  charge  on  which  he  was  prosecuted,  a  judgment  of  conviction  cannot  be 
sustained. 
Kennedy  where  right  to  plead  denied. 

Cited  in  SUte  v.  Calhoun,  50  Kan.  523,  34  A.  S.  R.  141,  18  L.R.A.  838,  82  Pac. 
38,  holding  it  is  by  writ  coram  nobis;  Winslow  v.  Green,  155  Ind.  368,  58  N.  E. 
259;  Hollibaugh  v.  Hehn,  13  Wyo.  269,  79  Pac.  1044, — holding  habeas  corpus  not 
the  remedy. 
Remedy  for  person  convicted  by  frand  or  duress. 

Cited  in  Knapp  t.  Thcmias,  39  Ohio  St.  377,  45  A.  R.  462,  as  to  it  being  by  ex- 
ecutive clemency  alone. 
Occasion  tor  writ  of  error  coram  nobis. 

Cited  in  Howard  v.  State,  68  Ark.  229,  24  S.  W.  8,  holding  writ  does  not  lie 
on  behalf  of  one  conTicted  of  murder  after  time  for  obtaining  a  new  trial  has 
expired,  on  ground  of  newly  discovered  evidence  proving  that  another  person  com- 
mitted the  crime;  Domitski  v.  American  Linseed  Co.  117  IlL  App.  292,  as  to  when 
writ  will  lie;  Wheeler  v.  State,  168  Ind.  687,  68  N.  E.  975,  holding  under  facts 
in  case  it  was  not  error  to  refuse  to  grant  writ  of  coram  nobis  on  ground  that 
accused  was  constrained  by  threats  to  forego  rights  which  law  secured  to  him, 
where  he  pleaded  not  guilty  and  was  granted  a  continuance;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Hays,  17  Ind.  App.  261,  46  N.  E.  697,  as  to  when  allowable; 
Asbell  V.  State,  62  Kan.  209,  61  Pac  690,  holding  office  of  the  writ  is  to  bring 
to  attention  of  court  for  correction,  an  error  of  fact,  one  not  appearing  on  face 
of  record,  unknown  to  court  or  party  affected,  and  which  if  known  in  season  would 
have  prevented  the  rendition  of  judgment  challenged;  Fugate  v.  State,  86  Miss. 
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94,  107  A.  S.  R.  268,  37  So.  554,  3  A.  &  E.  Ann.  Cas.  326,  holding  where  a  proper 
case  is  made  for  the  writ  it  will  lie  in  either  a  civil  or  criminal  case,  there  being- 
no  statute  to  forbid;  but  the  writ  cannot  be  invoked  in  criminal  case  for  thfe 
purpose  of  annulling  a  final  judgment  of  conviction  by  showing  that  one  or  more 
jurors  were  prejudiced  against  defendant  and  corruptly  qualified  for  purpose  of 
convicting  him;  State  v.  Stanley,  225  Mo.  525,  125  S.  W.  475,  holding  that  writ 
of  error  coram  nobis  will  not  lie  to  correct  adjudication  of  fact  appearing  on  face 
of  record;  Borrego  v.  Territory,  8  N.  M.  446,  46  Pac.  349,  to  point  that,  although 
there  is  statute  governing  criminal  proceedings,  writ  of  error  is  not  abolished 
imless  statute  abrogates  it. 

Cited  in  notes  in  97  A.  8.  R.  371,  on  right  to  issue  writ  of  error  coram  nobis 
or  coram  vobis  for  errors  of  fact  through  which  a  party  has  failed  to  prosecute 
or  defend  an  action ;  97  A.  S.  R.  372,  on  obsoletism  for  writs  of  error  coram  nobis 
and  writs  of  error  coram  vobis;  97  A.  S.  R.  368,  on  trial  of  issues  which  may  be 
presented  and  contested  on  writs  of  error  coram  nobis  and  writs  of  error  coram 
vobis;  97  A.  S.  R.  371,  on  right  to  writ  of  error  coram  nobis  or  coram  vobis  for 
errors  of  fact  in  criminal  proceedings;  18  L.R.A.  838,  on  writ  of  error  coram 
nobis;  18  L.R.A.  839,  on  scope  of  writ  of  error  coram  nobis. 
Withdrawal  of  plea  of  guilty. 

Cited  in  Curran  v.  State,  53  Or.  154,  99  Pac.  420;  Myers  v.  State,  115  Ind. 
554,  18  N.  E.  42, — ^holding  courts  may,  in  their  discretion,  permit  pleas  of  guilty 
to  be  withdrawn  or  refuse  to  allow  such  withdrawal  and  except  where  there  has 
been  an  abuse  of  discretion  the  appellate  court  will  not  interfere;  Meyers  v. 
State,  156  Ind.  388,  59  N.  E.  1052,  holding  where  accused  has  pleaded  guilty  and 
judgment  rendered  against  him  the  court  may  upon  sufficient  showing  vacate 
judgment  and  grant  leave  to  withdraw  plea. 
Former  Jeopardy. 

Cited  in  Butler  v.  State,  97  Ind.  378;  Henning  v.  State,  106  Ind.  386,  55  A.  R. 
756,  6  N.  E.  803;  State  v.  Arnold,  144  Ind.  651,  42  N.  K  1095,— as  to  defendant 
not  being  twice  in  jeopardy  when  first  conviction  was  set  aside  at  his  instance. 

Cited  in  reference  notes  in  77  A.  D.  696,  as  to  when  prisoner  has  been  once  in 
jeopardy ;  77  A.  D.  697,  on  applicability  of  plea  of  once  in  jeopardy  when  verdict 
is  set  aside  and  new  trial  ordered. 

Right  of  legislature  to  provide  punishment  for  offense  without  defining 
it. 

Cited  in  Hartford  v.  State,  96  Ind.  461,  49  A.  R.  185,  holding  it  has  the  right. 
Common  law  remedy  when  no  statutory  one  provided. 

Cited  in  Frazier  v.  State,  106  Ind.  562,  7  N.  E.  378,  holding  in  case  of  a  com- 
mon law  right  which  has  not  been  supplanted  or  abrogated  by  statute,  and  for 
obtaining  which  no  statutory  method  has  been  provided,  resort  may  be  had  to 
common  law  remedy,  so  far  as  it  is  applicable. 
Necessity  of  following  statutory  procedure. 

Cited  in  Wabash  R.  Co.  v.  McCormick,  23  Ind.  App.  258,  55  N.  E.  251,  holdings 
if  statute  provides  a  mode  of  procedure,  it  must  be  followed  and  obeyed. 
Inherent  power  of  conrt  of  general  Jurisdiction. 

Cited  in  Little  v.  State,  90  Ind.  338,  46  A.  R.  224;  Chicago,  B.  &  Q.  R.  Co.  v. 
Gildersleeve,  219  Mo.  170,  118  S.  W.  86,  16  A.  A  E.  Ann.  Cas.  749;  Curtis  v.  Good- 
ing, 99  Ind.  45, — ^holding  all  courts  of  superior  general  jurisdiction  possess  judi> 
oial  powers  independent  of  legislation;  Tull  v.  State,  99  Ind.  238;  Smythe  v.  Bos* 
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well,  117  Ind.  365,  20  N.  E.  2G3,— as  to  inherent  power  of  courts;   Brown  v. 
Goble,  97  Ind.  86;  RatliflF  v.  Stretch,  130  Ind.  282,  30  N.  E.  30,— holding  it  has 
inherent  power  to  grant  equitable  relief  without  aid  of  statute. 
Constitutional  power  of  courts. 

Cited  in  Ex  parte  Griffiths,  118  Ind.  83,  10  A.  S.  R.  107,  3  L.R.A.  398,  20  N.  K 
513,  as  to  their  receiving  their  power  from  Constitution  and  not  from  legislature. 
Vacation  of  judgment  for  fraud. 

Cited  in  Re  Jessup,  81  Cal.  408,  6  L.R.A.  594,  22  Pac.  1028,  as  to  right  of 
courts  to  vacate;  Earle  v.  Earle,  91  Ind.  27;  Jones  v.  French,  92  Ind.  138, — 
holding  judgments  may  be  vacated  for  fraud;  Adams  School  Twp.  v.  Irwin,  150 
Ind.  12,  49  N.  E.  806,  holding  fraud  relied  on  must  relate  to  some  act  insecur- 
ing  jurisdiction  or  as  to  something  done  concerning  the  trial  or  the  judicial  pro- 
ceedings themselves,  and  judgment  will  not  be  vacated  for  fraud  in  the  transac- 
tion or  matters  connected  with  it,  out  of  which  the  legal  controversy  arose. 
Effect  of  judgment  procured  by  fraud. 

Cited  in  Detwiler  y.  Schultheis,  122  Ind.  156,  23  N.  E.  709;  lee  v.  State,  123 
Ind.  590,  24  N.  E.  682,— as  to  it  being  a  nullity. 
Grounds  for  new  trial. 

Cited  in  Woolfolk  v.  State,  81  Ga.  551,  8  S.  E.  724,  holding  that  applause  by 
crowd  in  court  room  on  argument  of  state  counsel  is  ground  for  new  trial. 

44  AM.  REP.  42,  DUNLAP  ▼.  WAGNER,  85  IND.  529. 
Liability  of  person  furnishing  liquor  for  injuries  in  remote  consequence 
of  intoxication. 

Cited  in  Mulcahey  v.  Givens,  115  Ind.  286,  17  N.  E.  598,  holding  where  intoxi- 
cating liquor  is  sold  to  person  at  the  time  intoxicated,  who,  by  reason  of  the  ef- 
fect thereof,  becomes  unable  to  manage  the  horses  drawing  himself  and  wife  home- 
ward, whereby  the  vehicle  is  overturned  and  both  injured,  the  sale  of  liquor  is 
such  proximate  cause  of  the  injuries  as  enables  wife  to  maintain  action  under 
statute;  Beem  v.  Chestnut,  120  Ind.  390,  22  N.  E.  303,  holding  under  statute 
one  who  sells  intoxicating  liquors  to  another  in  violation  of  liquor  law,  is  liable 
personally,  as  well  as  upon  his  bond,  to  anyone  who  has  sustained  damage  by  rea- 
son thereof;  Homire  v.  Half  man,  156  Ind.  470,  60  N.  E.  154,  holding  where  saloon- 
keeper sold  intoxicating  liquors  to  a  person  who  was  at  the  time  intoxicated,  in 
consequence  of  which  the  latter  became  so  crazed  that  he  committed  murder  and 
was  sent  to  the  penitentiary,  the  wife  of  such  intoxicated  person  may  maintain 
action  under  statute  against  saloon  keeper  for  loss  of  means  of  support;  Wall  v. 
State,  10  Ind.  App.  530,  38  N.  E.  190,  holding  under  facts  in  case  intoxication  of 
plaintiff's  husband  was  proximate  cause  of  his  death ;  Boos  v.  State,  11  Ind.  App. 
257,  39  N.  E.  197,  holding  where  a  licensed  retailer,  who,  either  himself  or 
through  an  employee  acting  within  scope  of  his  employment,  unlawfully  sells 
liquor  to  a  minor,  who  becomes  intoxicated  and  is  injured,  an  action  for  damages 
may  be  maintained  upon  his  bond;  Nelson  v.  State,  32  Ind.  App.  88,  69  N.  E. 
298,  holding  the  sale  of  liquor  to  one  while  intoxicated  was  the  proximate  cause 
of  his  death,  where  it  was  shown  that  by  reason  of  such  intoxication  he  lost  his 
reason  and  judgment  and  while  drunk  and  unconscious  contracted  a  severe  cold, 
although  the  direct  cause  of  his  death  was  pneumonia;  Bistline  v.  Ney  Bros.  134 
Iowa,  172,  13  L.RJL(N.S.)  1158,  111  N.  W.  422,  13  A.  &  E.  Ann.  Cas.  196,  Iiold- 
ing  under  statute  it  is  not  necessary  for  plaintiff  to  show  that  person  to  whom 
liquor  was  sold  would  not  have  committed  the  act  had  not  defendant  sold  him 
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liquor;  Zibold  ▼.  Reneer,  73  Kan.  312,  85  Pac.  290,  holding  statute  creating  the 
liability  creates  a  cause  of  action  unknown  at  common  law,  and  auhorizes  a  re- 
covery for  both  proximate  and  remote  injuries;  McNary  y.  Blackburn,  180  Mass. 
141,  61  N.  E.  886,  holding  in  action  under  statute  for  injury  alleged  to  have  been 
<!au8ed  by  defendant  selling  intoxicating  liquor  to  plaintiff's  son,  an  instruction 
that  plaintiff  must  prove  the  intoxication  was  the  natural  and  proximate  cause 
of  the  injury  is  correct  without  inserting  the  word  "necessary." 

Cited  in  notes  in  52  A.  R.  164;  40  L.R.A.  139;  85  A.  8.  R.  452,--on  liability  of 
liquor  sellers  for  mismanagement  of  horses  by  persons  becoming  intoxicated;  30 
A.  S.  R.  830,  on  liability  for  causing  bodily  incapacity  by  supplying  intoxicating 
liquors;  13  L.RJ^.(N.S.)  1160,  on  necessity,  in  order  to  support  a  recovery  under 
civil-damage  act,  that  intoxicatipn  be  the  proximate  cause  of  the  injury. 

Distinguished  in  Brockway  v.  Patterson,  72  Mich.  122,  1  L.R.A.  708,  40  N.  W. 
192,  holding  under  statute  it  is  not  for  the  injured  party  to  produce  proof,  or  for 
the  jury  to  speculate  upon  the  probabilities  whether  the  intoxication  was  the  nat- 
ural cause  of  the  act  which  caused  death,  for  the  act  itself  fixes  the  liability  upon 
the  person  selling  or  furnishing  the  liquor  which  caused  the  intoxication. 
Proximate  and  remote  eaiise. 

Cited  in  Bloom  v.  Franklin  L.  Ins.  Co.  07  Ind.  478,  49  A.  R.  469,  as  to  what 
constitutes;  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  58  A.  R.  387, 
6  N.  E.  310,  holding  in  case  at  bar  negligence  of  railroad  company  was  proximate 
cause  of  injury;  Ohio  k  M.  R.  Co.  v.  Trowbridge,  126  Ind.  391,  26  N.  E.  64,  hold- 
ing where  railway  company  left  hand  car  in  highway  and  plaintiff's  horse  became 
frightened  thereat  and  plaintiff  was  injured  the  negligence  of  the  railway  company 
was  the  proximate  cause  of  accident;  Broadstrcet  v.  Hall,  168  Ind.  192,  120  A.  S. 
R.  356,  10  L.R.A.(N.S.)  933,  80  N.  E.  145,  holding  a  father's  negligence  in  send- 
ing his  weak  reckless-riding  son  upon  an  unruly  horse  upon  a  public  highway  to 
carry  a  message  is  the  proximate  cause  of  injury  to  plaintiff  caused  by  such 
son's  running  horse  into  plaintiff's  carriage;  Chicago,  St.  L.  k  P.  R.  Co.  v.  Barnes, 
2  Ind.  App.  213,  28  N.  E.  328,  holding  where  fire  is  negligently  permitted  to  es- 
cape from  right  of  way  of  railroad  company,  and  it  spreads  over  lands  of  adja- 
cent owner,  and  his  cattle  pasturing  thereon  wander  into  the  fire,  the  escape  of  the 
fire  is  the  proximate  cause  of  the  injury ;  Terre  Haute  &  I.  R.  Co.  y.  Buck,  96  Ind. 
346,  49  A.  R.  168;  Cole  Bros.  v.  Wood,  11  Ind.  App.  37,  36  N.  E.  1074,— hold- 
ing if  an  injury  happens  while  one's  own  wrongful  act  is  in  force  and  operation 
he  will  not  be  permitted  to  escape  liability  because  there  was  a  more  immediate 
cause  of  the  injury,  especially  if  that  immediate  cause  was  put  in  operation  by 
his  own  wrongful  act. 
lilablllty  for  natural  and  probable  consequences  of  one's  acts. 

Cited  in  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper,  120  Ind.  469,  16  A.  S.  R. 
334,  6  L.R.A.  241,  22  N.  E.  340,  holding  it  does  not  matter  that  injury  which  ac- 
tually occurred  was  not  foreseen,  it  is  enough  that  it  was  such  as  might  naturally 
result;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  229,  22  A.  S.  R.  582, 
9  L.R.A.  750,  26  N.  E.  51,  holding  one  is  liable. 

44  AM.  RBP.  46,  MALONEY  v.  NETWrON,  85  IND.  565 

Replevin  bail. 

Cited  in  Baker  v.  Merriam,  97  Ind.  539,  holding  in  legal  effect  it  is  similar  to 
judgment  confessed  for  all  and  not  merely  for  a  part  of  the  principal  debt. 
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Agreements  to  waive  statutory  exemptton. 

Cited  in  International  Text-Book  Co.  y.  Weissinger,  160  Ind.  349,  08  A.  S.  R. 
334,  65  L.R.A.  '09,  65  N.  E.  521,  as  to  contracts  waiving  exemptions  being  void; 
Doherty  v.  Ramsey,  1  Ind.  App.  530,  50  A.  S.  R.  223,  27  N.  E.  879,  holding  house- 
holder cannot  waive  his  right  to  claim  his  exemption  by  contract  entered  into 
prior  to  issuance  of  the  execution  or  the  execution  of  deed  of  assignment;  Mc- 
<;nire  v.  Chicago,  B.  k  Q.  R.  Co.  131  Iowa,  340,  108  A.  S.  R.  902,  as  to  validity 
of  statutes  which  invalidate  contracts  to  waive  homestead  and  exemption  laws; 
Bunker  v.  Coons,  21  Utah,  164,  81  A.  S.  R.  680,  60  Pac.  549,  holding  homestead 
right  cannot  be  waived  by  contract  in  advance  of  the  occasion  of  asserting  such 
right. 

Cited  in  reference  notes  in  78  A.  D.  190,  on  waiver  by  contract  of  exemption 
from  execution;  89  A.  D.  545,  on  debtor's  right  to  waive  benefit  of  exemption 
laws. 
«- Waiver  of  other  statutory  rights  and  safeguards. 

Cited  in  Davis  Coal  Co.  y.  Polland,  158  Ind.  607,  92  A.  S.  R.  319,  62  N.  B.  492, 
holding  a  contract  of  employment  by  which  employee  waives  in  advance  his  right 
of  having,  and  relieves  his  employer  of  the  duly  of  providing  specific  safeguards 
required  by  statute,  is  unenforceable;  Zumpfe  v.  Gentry,  153  Ind.  219,  54  N.  E. 
805,  holding  protection  granted  mortgagor  of  household  goods  by  statute  which 
makes  it  the  duty  of  mortgagee  to  execute  receipts  to  mortgagor  for  all  payments, 
eannot  be  waived  by  mortgagor;  Hancock  v.  Yaden,  121  Ind.  366,  16  A.  S.  R.  396, 
6  L.R.A.  576,  23  N.  E.  253,  holding  contract  waiving  right  to  receive  wages  in 
lawful  money  is  void. 
Nature  of  prosecution  for  bastardy. 

Cited  in  Reynolds  v.  State,  115  Ind.  421,  17  N.  E.  909,  holding  it  is  a  civil  ac- 
tion, and  the  rules  of  practice  applicable  to  other  civil  actions  are  applicable  to 
it,  except  when  a  different  or  special  procedure  is  provided  by  statute. 
How  nature  of  action  determined. 

Cited  in  Green  v.  Simon,  17  Ind.  App.  360,  46  N.  E.  693,  holding  question 
whether  an  action  in  which  a  judgment  was  recovered  was  an  action  in  tort  or  in 
•contract,  must  be  determined  by  the  pleadings  in  the  cause  in  which  the  judg- 
ment was  rendered. 

44  AM.  REP.  52,  PBOPIiB  ▼.  FliANAGAN,  60  OAIi.  2. 
<3round  for  self-defense. 

Cited  in  People  v.  Wallace,  89  Cal.  158,  26  Pac.  650,  as  to  question  of  appear- 
ances of  danger  where  party  assailed  is  entitled  to  act;  People  v.  Dollar,  89  Cal. 
513,  26  Pac.  1086,  holding  "necessary  self -defense''  sufficient  to  excuse  a  man  for 
committing  an  assault  includes  every  case  where  there  is  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony  or  to  do  some  great  bodily  injury,  and 
where  the  circumstances  are  sufficient  to  excite  the  fears  of  a  reasonable  man. 

Cited  in  note  in  19  L.R.A.(N.S.)   489,  on  applicability  of  rule  of  reasonable 
doubt  to  self-defense  in  homicide. 
Assault  in  defense  of  property. 

Cited  in  Crawford  ▼.  State,  112  Ala.  1,  21  So.  214,  holding  one  may  require 
a  stranger  who  intrudes  without  permission  into  his  dwelling  house  to  depart 
and  if  he  persists  in  remaining,  may  use  necessary  force  to  eject  him,  the  kind 
and  degree  of  force  depending  upon  conduct  of  intruder;  Carpenter  y.  State,  62 
Ark.  286,  36  S.  W.  900,  holding  it  not  error  in  a  murder  case  to  refuse  to  charge 
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jury  upon  the  theory  that  defendant's  brother  being  in  possession  of  his  field,  had 
a  right  to  resist  a  trespass  upon  same  by  deceased,  to  extent  of  taking  deceased 
life  and  that  defendant  could  lawfully  assist  him  in  such  resistance;  People  v» 
Hecker,  109  Cal.  451,  30  L.R.A.  403,  42  Pac.  307,  holding  one  is  not  justified  in 
taking  life  to  prevent  a  mere  trespass,  though  any  person  in  defense  of  property 
has  the  legal  right  to  prevent  the  commission  of  a  felony  attempted  by  violence 
and  surprise,  and  in  doing  so  may  use  all  necessary  force  even  to  taking  life: 
State  V.  Smith,  12  Mont.  378,  30  Pac.  679,  holding  a  base  trespass  against  the 
property  of  another,  not  his  dwelling  house,  is  not  sufficient  provocation  to  war- 
rant owner  in  using  deadly  weapon  in  its  defense. 

Cited  in  reference  note  in  9  A.  S.  R.  263,  on  right  of  person  to  defend  himself 
or  his  property. 

Cited  in  notes  in  74  A.  S.  R.  737,  739,  on  right  to  kill  in  defense  of  property ; 
93  A.  S.  R.  258,  259,  on  killing  of  trespasser;  22  L.R.A.(N.S.)  724,  726,  on  right 
to  use  deadly  weapon  in  resisting  trespass;  40  L.  ed.  U.  S.  1052,  as  to  when  homi- 
cide in  defense  of  property  is  justifiable  or  excusable. 
Burden  of  proof  of  defenses  in  criminal  cases. 

Cited  in  Anderson  v.  Territory,  9  Ariz.  50,  76  Pac.  636,  holding  burden  of  proof 
is  upon  prosecution  and  never  shifts  to  defendant;  People  v.  Knapp,  71  CaL  1, 
11  Pac.  793,  holding  defendant  must  overcome  prima  facie  case  of  state  by  pre- 
ponderance  of  evidence;  People  v.  Bushton,  80  Cal.  160,  22  Pac.  127,  holding  un- 
der statute  which  provides  that  after  the  homicide  by  defendant  is  proved  the 
burden  of  proving  circumstances  of  justification,  mitigation  or  excuse  devolves 
upon  him,  it  is  not  necessary  that  defendant  prove  such  circumstances  by  pre- 
ponderance of  evidence,  and  he  is  only  bound  to  produce  such  evidence  as  will  cre- 
ate in  the  minds  of  the  jury  a  reasonable  doubt  of  his  guilt  of  offense  charged; 
People  V.  McNulty,  93  Cal.  427,  26  Pac  597;  People  v.  Travers,  88  Cal.  233,  26 
Pac.  88, — as  to  burden  of  proof  of  self  defense. 

44  AM.  REP.  55»  PEOPLE  v.  HURJDEY,   60  CAIi.   74. 
Presumption  of  gnilt  from  the  possession  of  stolen  property. 

Cited  in  Sorenson  v.  United  States,  94  C.  C.  A.  181,  168  Fed.  785,  holding  that 
finding  of  stolen  watch,  three  weeks  after  burglary,  in  possession  of  defendant's 
wife,  is  not  admissible  against  him;  People  v.  Nunley,  142  Cal.  105,  75  Pac.  676, 
holding  where  possession  of  the  stolen  horse  by  defendant,  was  indicated  only  by 
circumstantial  evidence  tending  to  show  that  during  the  night  of  the  theft  he 
was  leading  the  horse  in  a  direction  away  from  where  it  was  taken  and  which 
satisfied  the  jury  of  tnat  fact,  their  verdict  is  not  contrary  to  the  evidence,  be- 
cause no  witness  testified  to  seeing  defendant  in  actual  possession  of  the  horse 
nor  because  it  was  turned  loose  before  it  was  found ;  People  v.  Peltin,  1  Cal.  App. 
612,  82  Pac.  980,  holding  it  was  proper  to  refuse  instruction  that  presumption 
arising  from  possession  alone  of  stolen  property  is  removed  by  evidence  of  good 
character,  where  the  evidence  of  good  character  was  not  general,  and  was  partially 
neutralized  by  circumstances  in  proof,  such  as  masquerading  by  defendant  under 
an  assumed  name;  State  v.  Drew,  179  Mo.  315,  101  A.  S.  R.  474,  78  S.  W.  594; 
McNally  v.  State,  6  Wyo.  59,  36  Pac.  824,— holding  to  justify  an  inference  of 
guilt  from  the  fact  of  possession  of  stolen  property,  it  must  appear  that  such 
possession  was  personal  and  that  it  involved  distinct  and  conscious  assertion  of 
possession  by  the  accused. 

Oited  in  notes  in  70  A.  D.  446,  450;  3  A.  S.  R.  603;  5  A.  S.  R.  896, — on  pos- 
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of  stolen  property  as  evidence  of  larceny;  101  A.  S.  R.  505,  on  effect  of 
good  reputation  on  presumption  of  guilt  from  possession  of  stolen  property;  101 
A.  S.  R.  515,  on  necessity  for  possession  of  stolen  property  to  be  exclusive  to  be 
evidence  of  guilt;  20  L.R.A.  614,  on  right  of  accused  to  rebut  presiunption  from 
possession  of  stolen  goods. 
Review  of  verdict  or  findings  of  fact. 

Cited  in  People  v.  Durrant,  116  Cal.  179,  48  Pac.  75,  on  the  respective  functions 
of  court  and  jury. 

44  A3f.  REP.  58,  CUMMINGS  v.  DUDLEY,  60  CAL.  S88. 
Stipulated   value   as   measure  of   damages   for  breadi  of  contract   for 
exchange  of  properties. 

Cited  in  Fagan  v.  Hook,  134  Iowa,  381,  111  N.  W.  981,  holding  ordinarily,  where 
an  action  is  for  the  recovery  of  property  and  its  value  has  been  agreed  upon  by 
the  parties  the  measure  of  damages  is  the  value  thus  fixed;  but  if  the  value  is 
designated  in  the  agreement  do  not  appear  to  have  been  specified  with  reference 
to  the  true  worth  of  the  proprty,  but  merely  as  incidental  to  some  other  purpose 
not  involving  the  intention  of  determining  that  question  the  measure  to  be  ap- 
plied is  the  fair  market  value. 

Cited  in  reference  note  in  88  A.  S.  R.  370,  on  measure  of  damages  for  failure  to 
deliver  goods. 

44  AM.  REP.  61,  SCHROEDER  ▼.  SCHWEIZER  liliOYD  TRANSPORT 
VERSICHERX7NGS  GESEIiliSOHAFT,  60  OAIj.  467,  Affirmed  on 
second  appeal  in  66  Cal.  294,  5  Pac.  478. 

Ifarine  insurance,  effect  of  deviation  from  voyage. 

Cited  in  Schroeder  v.  Schweizer  Lloyd  Transport  Versicherung's  Gesellschaft, 
66  Cal.  294,  5  Pac.  478,  holding  policy  of  marine  insurance  implies  a  warranty 
that  the  vessel  shall  not  deviate  from  voyage  declared  in  the  policy  and  any  vol- 
untary deviation  avoids  contract. 
Granting  new  trial  or  final  Judgment  on  reversal. 

Cited  in  Oakland  Paving  Co.  v.  Bagge,  79  Cal.  439,  21  Pac.  855,  holding  upon 
reversal  judgment  will  be  rendered  for  appellant  without  awarding  a  new  trial, 
when  a  correct  conclusion  of  law  upon  the  findings  will  justify  such  cause,  and 
there  is  no  reason  to  suppose  that  the  evidence  upon  a  new  trial  will  vary  the 
rights  of  the  parties;  Merrill  v.  First  Nat.  Bank,  94  Cal.  59,  29  Pac.  242,  holding 
the  discretion  of  the  appellate  court  will  be  exercised  in  ordering  new  trial  rather 
than  to  direct  the  entry  of  a  judgment  in  favor  of  appellant  upon  findings  where 
it  is  not  plain  from  the  record  that  the  party  against  whom  the  reversal  is  pro- 
nounced cannot  finally  prevail  in  the  suit  as  the  result  of  a  new  trial;  Pollitz  v. 
Wickersham,  150  Cal.  238,  88  Pac.  911,  holding  in  reversing  judgment  supreme 
court  has  power  to  order  a  new  trial  of  the  issues;  Kimpton  v.  Jubilee  Placer 
Min.  Co.  16  Mont.  379,  42  Pac.  102,  as  to  discretion  of  court  in  granting  new 
trial  under  code  instead  of  ordering  judgment;  Le  Saulnier  v.  Krueger,  85  Wis. 
214,  54  N.  W.  774,  on  modification  of  order  by  supreme  court  to  admit  of  grant 
of  new  trial  below. 

44  AM.  REP.   70,  PEOPIiE  v.  WHEELER,  60  CAIi.  581. 
Reading  from  medical  books  in  evidence  or  on  argument. 

Cited  in  Gallagher  v.  Market  Street  R.  Co.  67  Cal.  13,  56  A.  R.  713,  6  Pac.  869; 
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People  ▼.  Goldenson,  76  Cal.  328,  19  Pac  161;  Baily  v.  Ereutzmann,  141  Cal.  619, 
75  Pac.  104, — holding  medical  works  are  hearsay  and  are  inadmissible  in  evi- 
dence except  oa  cross-examination  when  a  specific  work  may  be  referred  to 
to  discredit  a  witness  who  has  based  his  testimony  upon  it;  Eggart  v.  State^ 
40  Fla.  527^  25  So.  144,  holding  specified  books  may  be  introduced  in  rebuttal 
to  contradict  a  witness  who  has  testified  to  having  derived  therefrom  teaching;^ 
that  they  do  not  contain,  or  whose  teachings  are  substantially  difTerent  from 
that  testified  to;  Brady  v.  Shirley,  14  S.  D.  447,  85  N.  W.  1002,  holding  on  aii 
issue  as  to  the  identity  of  a  horse  a  work  on  veterinary  science  is  not  admis- 
sible to  inform  jury  how  to  determine  a  horse's  age  from  an  examination  of  tlie 
teeth;  Bixby  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  105  Iowa,  293,  67  A.  S.  R.  299, 

43  L.RJ^.  633,  75  N.  W.  182;  State  v.  Coleman,  20  S.  C.  441;  Burt  v.  State,  38 
Tex.  Crim.  Rep.  397,  39  LJI.A.  305,  40  S.  W.  1000;  Boyle  v.  State,  57  Wis.  472, 
46  A.  R.  41,  15  N.  W.  827, — ^holding  medical  books  cannot  be  introduced  in  evi- 
dence nor  can  an  expert  witness  be  permitted  to  testify  as  to  statements  made 
therein  and  it  is  equally  inadmissible  to  permit  the  reading  of  such  books  to 
jury  by  counsel. 

Cited  in  reference  note  in  46  A.  R.  41,  on  right  to  read  scientific  books  in 
evidence  or  in  argument  to  jury. 

Cited  in  notes  in  59  A.  D.  186;  45  A.  R.  416;  51  A.  R.  681,— on  admissibility 
of  scientific  books  as  evidence;  59  A.  D.  182,  on  admissibility  of  medical  works 
as  evidence  and  authority;  40  L.R.A.  571,  on  use  of  scientific  books  and  treatises 
relating  to  inexact  sciences  in  argument;  40  L.R.A.  574,  on  scientific  books  and 
treatises  relating  to  law  as  evidence. 

44  AM.  REP.  81,  ROTH  v.  ROTH,   104  Hili.  S5,  Appeal  dismissed  in 

107  V.  S.  SIO. 
Conclusiveness  of  foreign  Judgments. 

Cited  in  Glos  v.  Sankey,  148  HI.  536,  39  A.  S.  R.  196,  23  L.R.A.  665,  36  N.  E. 
628;  MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H.  448,  93  A.  S.  R.  550,  59  L.R.A. 
448,  52  Atl.  982, — ^holding  judgment  on  the  merits  rendered  by  foreign  court 
having  jurisdiction  of  the  parties  and  subject  matter  in  suit  upon  cause  of 
action  arising  within  this  state  is  conclusive  between  same  parties  as  to  same 
subject-matter.  ' 
^  Divorce. 

Cited  in  Dunham  ▼.  Dunham,  162  111.  589,  85  LILA.  70,  44  N.  £.  841,  holding 
decree  of  divorce  granted  by  a  court  of  another  state  to  woman  who  went  to 
such  state  from  Illinois  for  sole  purpose  of  obtaining  a  divorce,  with  the  purpose 
of  returning  to  Illinois  when  she  should  be  divorced  is  invalid  in  Illinois  as 
against  her  husband  served  only  by  publication  and  who  did  not  appear;  Field 
V.  Field,  117  111.  App.  307,  holding  it  void  if  court  rendering  decree  had  no 
jurisdiction  of  parties  or  subject-matter;  St.  Sure  v.  Lindsfelt,  82  Wis.  346,  33 
A.  S.  R.  50,  19  L.R.A.  515,  52  N.  W.  308,  holding  courts  of  a  foreign  country 
have  no  jurisdiction  to  dissolve  the  marriage  relation  of  persons  outside  its 
jurisdiction. 

Cited  in  notes  in  19  L.R.A.  518,  on  validity  of  divorce  decree  granted  by  court 
of  foreign  country;  59  LJRJ^  151,  on  enforcement  of  foreign  divorce  decree  in 
determining  right  of  widow  to  husband's  property;  59  L.R.A.  186,  on  impeach- 
ing on  the  merits  decree  of  divorce  granted  in  another  state. 
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Pleading  fravd. 

Cited  in  Stunz  t.  Stunz,  131  111.  309,  23  N.  E.  410;  Monarch  Brewing  Co.  v. 
Wolford,  179  111.  252,  53  N.  E.  683;  Langlois  v.  McCullom,  181  111.  195,  54  N.  E. 
955;  Ward  v.  Lunecn,  25  111.  App.  160;  Toles  v.  Johnson,  72  HI.  App.  182; 
Weigand  v.  Cannon,  118  HI.  App.  €35, — holding  the  plea  of  fraud  in  procuring 
the  execution  of  a  written  instrument  must  set  out  the  facts  from  which  legal 
conclusion  of  fraud  is  to  be  drawn. 
Conflict  of  laws. 

Cited  in  Mutual  L.  Ins.  Co.  ▼.  McGrcw,  188  U.  S.  291,  47  L.  ed.  480,  63  L.ILA. 
33,  23  Sup.  Ct.  Rep.  375,  holding  law  of  domicil  governs  personal  property;  Froh- 
lich  T.  Alexander,  36  111.  App.  428,  holding  delivery  to  carrier  of  goods  is  delivery 
to  consignee,  and  the  law  of  place  of  sale  and  delivery  governs  the  validity  of 
the  sale. 

Cited  in  notes  in  57  L.RJL  156,  on  conflict  of  laws  as  to  preliminaries  and  man- 
ner or  form  of  solemnization  of  marriage;  5  E.  R.  C.  724;  96  A.  S.  R.  271, — on 
right  of  wife  in  deceased  husband's  property,  where  marriage  is  annulled  in 
another  country. 

44  AM.  REP.  87,  McGOWAN  ▼.  PEOPIiE,   104  Ilili.   100. 
Proceeding  on  appeal  from  conviction  when  defendant  has  escaped. 

Cited  in  Allen  v.  Georgia,  166  U.  S.  138,  41  L.  ed.  949,  17  Sup.  Ct.  Rep.  525, 
holding  the  dismissal  by  state  court  of  writ  of  error  taken  by  accused,  because 
he  has  escaped  and  is  a  fugitive  from  justice  is  not  a  denial  of  due  process  of 
law  within  meaning  of  Federal  Constitution;  Warwick  v.  State,  73  Ala.  486, 
49  A.  R.  59;  State  v.  Dempsey,  26  Mont.  504,  68  Pac.  1114,— holding  where  one 
convicted  of  crime  has  appealed  and  thereafter  escaped  the  appeal  should  be 
dismissed  on  condition  that  if  he  surrender  himself  within  a  stated  time,  the 
appeal  would  be  reinstated;  State  v.  Jacobs,  107  N.  C.  772,  32  A.  S.  R.  912,  11 
8.  E.  962;  Tyler  v.  State,  3  Okla.  Crim.  Rep.  179,  26  LJl.A.(NJ3.)  921,  104  Pac. 
919;  State  v.  Keebler,  145  N.  C.  560,  59  S.  E.  872,  13  A.  &  E.  Ann.  Cas.  496,— 
holding  escape  of  defendant  is  an  abandonment  of  appeal  and  upon  motion  the 
appeal  will  be  dismissed,  or  case  continued,  or  judgment  afi&rmed,  in  the  dis- 
cretion of  the  court. 

Cited  in  reference  note  in  49  A.  R.  61,  on  right  of  escaped  prisoner  to  appeal. 

Cited  in  notes  in  22  A.  S.  R.  920;  26  L.R.A.(N.S.)  921,  923,— on  effect  of  es- 
cape on  appeal  from  conviction. 

44  AM.  REP.  00,  BROOKIiYN  ▼.  SMITH,  104  ILIj.  420. 
Extent  of  land  bordering  on  navigable  streams. 

Cited  in  St.  Louis  v.  Rutz,  138  U.  S.  226,  34  L.  ed.  941,  11  Sup.  Ct.  Rep.  337; 
Piper  V.  Connelly,  108  111.  646;  Sanitary  Dist.  v.  Adam,  179  111.  406,  63  N.  E. 
743;  Ballance  v.  Peoria,  180  111.  29,  54  N.  E.  428;  Davenport  &  R.  I.  Bridge  & 
R.  A  Terminal  Co.  v.  Johnson,  188  HI.  472,  59  N.  E.  497;  Albany  R.  Bridge  Co. 
v.  People,  197  111.  199,  64  N.  E.  350;  Owen  v.  Brookport,  208  III.  35,  69  N.  E.  952; 
People  ex  reL  Beardsley  v.  Rock  Island,  215  111.  488,  106  A.  S.  R.  179,  74  N.  E. 
437;  Chicago,  R.  I.  &  P.  R.  Co.  ▼.  People,  222  111.  427,  78  N.  E.  790;  Marseilles 
V.  Howland,  23  111.  App.  101, — holding  it  extends  to  center  of  stream. 

Cited  in  reference  note  in  42  L.R.A.  169,  on  title  to  land  under  nontidal  rivers. 

Cited  in  notes  in  23  LJI.A.  521,  on  boundary  of  mimicipality  on  navigable 
stream;  42  TLRJL  504,  on  title  going  to  middle  of  stream  named  as  boundary; 
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22  L.RA.(N.S.)  674,  as  to  whether  one  is  a  riparian  or  littoral  owner,  whose 
property  abuts  on  highway  bordering  on  navigable  water;  23  E.  R.  0.  188,  on 
riparian  rights,  titles,  and  boundaries. 
Riparian  ownership  in  Ice. 

Cited  in  Brookville  &  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46  A.  R.  580, 
holding  owner  of  an  easement  to  overflow  another's  land  is  not  entitled  to  the 
ice  which  forms  on  water  covering  the  land,  such  ice  belonging  to  owner  of  fee; 
Brown  v.  Cunningham,  82  Iowa,  512,  12  L.R.A.  583,  48  N.  W.  1042,  holding 
ice  over  bed  of  stream,  which  riparian  owners  had  no  interest  in  might  be  taken 
by  anyone  who  could  lawfully  enter;  Bigelow  ▼.  Shaw,  65  Mich.  341,  8  A.  S.  R. 
902,  32  N.  W.  800,  holding  owner  of  land  covered  with  water  is  ordinarily  the 
sole  owner  of  ice  formed  upon  such  water,  and  this  ownership  is  not  confined 
to  ponds  entirely  on  his  land,  but  his  riparian  ownership  of  the  bed  of  the 
stream  with  carry  with  it  the  right  of  ice  formed  upon  surface  of  such  stream, 
as  far  as  such  riparian  right  extends. 

Cited  in  reference  note  in  1  A.  S.  R.  352,  353,  on  right  of  ownership  in  ice. 

Cited  in  note  in  19  A.  S.  R.  235,  on  right  of  riparian  owner  to  ice  on  navigable 
waters. 
Ownership  of  streets. 

Cited  in  Union  Coal  Co.  ▼.  La  Salle,  136  lU.  119,  12  L.ILA.  326,  26  N.  E.  506 
(affirming  34  HI.  App.  93),  holding  fee  of  streets  is  in  city  subject  to  public 
easement. 
Right  of  abutting  owner  in  street. 

Cited  in  Matthiessen  &  H.  Zinc  Co.  ▼.  La  Salle,  117  111.  411,  2  N.  E.  406; 
Stewart  v.  Chicago  General  Street  R.  Co.  58  111.  App.  446, — holding  he  has  no 
more  right  to  use  and  control  thereof  than  public 
Statutory  dedication  when  plat  is  made  before  incorporation  of  city. 

Cited  in  May  wood  Co.  y.  May  wood,  118  111.  61,  6  N.  E.  866;  Marsh  v.  Fair- 
bury,  163  111.  401,  45  N.  E.  236;  North  Chillicothe  v.  Burr,  186  IlL  322,  57  N.  E. 
32, — ^holding  it  will  not  fail  because  plat  is  made  and  recorded  before  incorpora- 
tion of  the  territory  but  the  fee  will  remain  in  abeyance  until  corporation  is 
formed. 

44  AM.  REP.  04,  GLANZ  v.  GLOECKLER,  104  ILL.  57S. 
Interest  of  beneficiary  in  life  insurance. 

Cited  in  Re  Orear,  30  L.RJL(N.S.)  990,  102  C.  C.  A.  78,  178  Fed.  632  (dis- 
senting opinion),  to  point  that  policy  authorizing  bankrupt  to  nominate  or 
change  beneficiary  passes  to  trustee;  Central  Life  Assur.  Soc  y.  Mulford,  45 
Colo.  240,  100  Pac.  423,  on  right  of  assured  to  change  beneficiary;  Mutual  L. 
Ins.  Co.  V.  Allen,  212  111.  134,  72  N.  E.  200,  holding  beneficiary  has  vested  right 
unless  power  to  divest  his  right  is  reserved  to  assured  by  provision  of  policy; 
Hubbard  v.  Stapp,  32  HI.  App.  541;  Sauerbier  v.  Union  Cent.  L.  Ins.  Co.  39  111. 
App.  620, — ^holding  as  to  ordinary  policies  of  life  insurance  the  beneficiary  has 
a  vested  interest  which  is  beyond  the  control  of  the  party  procuring  the  in- 
surance; Mutual  L.  Ins.  Co.  y.  Allen,  113  111.  App.  89,  holding  when  husband 
obtains  a  policy  on  his  life  for  benefit  of  his  wife  and  children,  he  cannot  sur- 
render same  without  consent  of  beneficiary;  Presbyterian  Mut.  Assur.  Fund  v. 
Allen,  106  Ind.  593,  7  N.  E.  317,  holding  beneficiary  under  certificate  of  meta- 
bership  issued  by  mutual  benefit  association  cannot  be  changed  by  the  insured, 
where  the  charter  of  the  association  specifically  provides  to  whom  the  benefit 
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shall  be  paid;  Washington  L.  Ins.  Co.  y.  Berwald,  97  Tex.  Ill,  76  S.  W.  442,  1 
A.  &  E.  Ann.  Cas.  682,  holding  beneficiary  has  an  interest  in  the  contract  which 
precludes  its  termination  by  agreement  between  insurer  and  insured  except  upon 
conditions  fixed  by  policy;  Breitung's  Estate,  78  Wis.  33,  47  N.  W.  17  (dissent- 
ing opinion),  as  to  right  of  beneficiary;  Central  Nat.  Bank  v.  Hume,  128  U.  S. 
195,  32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41;  Sheets  t.  Sheets,  4  Colo.  App.  450,  36  Pac. 
310;  Preston  v.  Connecticut  Mut.  L.  Ins.  Co.  95  Md.  101,  51  AtL  838;  Re  Heil- 
bron,  14  Wash.  536,  35  LJLA.  602,  45  Pac  153;  Canterbury  v.  Northwestern 
Mut.  L.  Ins.  Co.  124  Wis.  169,  102  N.  W.  1096,— holding  policy  and  money  to 
become  due  under  it  belong  the  moment  it  is  issued  to  beneficiary. 

Cited  in  reference  note  in  44  A.  R.  285,  on  rights  of  heirs  of  beneficiary  under 
life  insurance  policy  assigned  by  insured  after  death  of  beneficiary. 

Cited  in  notes  in  11  A.  S.  R.  723,  on  effect  of  beneficiary's  death  during  life 
of  insured;  52  A.  R.  147;  29  A.  S.  R.  362, — on  interest  of  beneficiary  in  insur- 
ance; 87  A.  S.  R.  498,  on  right  of  beneficiary  to  assign,  life  insurance  policy; 
5  LuRJL  98,  on  designation  of  beneficiary  in  policy  as  fixing  his  rights;. 49  luRJL 
739,  on  power  of  insured  to  destroy  rights  of  beneficiary  in  regular  life  policy. 

Distinguished  in  Johnson  v.  Van  Epps,  110  111.  551,  holding  where  policy  is 
made  payable  to  wife  of  insured,  or  his  legal  representatives  whatever  may 
be  the  right  of  assured  during  the  lifetime  of  his  wife,  after  her  death  he  may, 
with  consent  of  insurer  surrender  the  same,  and  take  out  a  new  one  payable  to 
another  person;  Johnson  ▼.  Van  Epps,  14  111.  App.  201,  holding  in  absence  of 
statute  the  interest  of  beneficiary  is  subject  to  right  of  assured,  who  pays  the 
premiums  and  retains  control  of  the  policy,  to  dispose  of  it  or  change  the  bene- 
ficiary, at  least  with  the  consent  of  insurer;  Conyne,  S.  k  Co.  v.  Jones,  51  111. 
App.  17,  holding  insured  who  takes  out  and  pays  for  policy  may  deal  with  it  by 
consent  of  insurer  alone. 

44  AM.  REP.  07,  BARTHOIiOMEW  T.  PEOPIiE,  104  ILL.  601. 
Intoxication  as  defense  to  crime  of  specific  intent. 

Cited  in  Brennan  v.  People,  37  Colo.  256,  86  Pac  79;  Ryan  v.  United  States, 
26  App.  D.  C.  74,  6  A.  &  E.  Ann.  Cas.  633;  Schwabacher  v.  People,  165  111.  618, 
46  N.  £.  809;  Addison  v.  People,  193  111.  405,  62  N.  E.  235;  Bruen  v.  People,  206 
111.  417,  69  N.  E.  24, — holding  where  it  is  necessary  to  prove  a  specific  intent 
it  is  competent  to  prove  the  accused  was  at  the  time  incapable  of  forming  such 
intent,  whether  from  intoxication  or  otherwise. 

Cited  in  notes  in  36  L.B.JL  469,  as  to  when  intoxication  may  be  shown  in  ex- 
cuse of  larceny  or  robbery;  36  L.RA.  484,  cm  involuntary  intoxication  as  excuse 
for  crime. 
Conviction  of  crime  rendering  witness  incompetent. 

Cited  in  Mack  v.  Story,  67  Conn.  427,  18  Atl  707;  Matzenbaugh  v.  People,, 
194  ni.  108,  88  A.  S.  R.  134,  62  N.  E.  546;  McLain  v.  Chicago,  127  ni.  App.  489,— 
holding  it  is  only  the  conviction  of  an  infamous  offense  that  disqualified  witness 
at  common  law,  and  it  is  only  evidence  of  the  conviction  of  such  offense,  that 
can  under  statute  be  shown  for  purpose  of  affecting  credibility  of  witness;  Pal- 
mer V.  Cedar  Rapids  &  M.  R.  Co.  113  Iowa,  442,  86  N.  W.  766,  holding  in  de- 
termining whether  the  crime  of  which  witness  has  been  convicted  is  an  infamous 
crime,  which  will  disqualify  him  from  testifying  the  nature  of  the  crime  and 
not  the  punishment  is  the  test;  Koch  v.  State,  126  Wis.  470,  3  L.R.A.(N.S.) 
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1086,  106  N.  W.  531,  5  A.  &  E.  Ann.  Gas.  389,  as  to  when  it  rendered  witness 
incompetent  at  common  law. 

Cited  in  note  in  82  A.  S.  R.  35,  on  disqualification  of  witness  by  proof  of 
conviction  of  crime. 

—  As  impairing  credibility. 

Cited  in  Looney  v.  People,  81  111.  App.  370;  Pioneer  Fire-Proofing  Co.  ▼. 
Clifford,  125  111.  App.  352,— to  affect  credibility  of  a  witness  it  is  only  compe- 
tent to  show  the  conviction  of  such  a  crime  as  at  common  law  excluded  the  per- 
son convicted  from  being  witness  in  either  a  Civil  or  criminal  case;  Klussman 
V.  Wessling,  238  111.  568,  87  N.  E.  544,  to  point  that  weight  of  convict's  testi- 
mony is  for  trial  court;  State  v.  Barrett,  117  La.  1086,  42  So.  513;  State  v. 
Sauer,  42  Minn.  258,  44  N.  W.  115;  State  v.  Henson,  66  N.  J.  L.  601,  50  Atl. 
468,  holding  it  admissible  when  defendant  offers  himself  as  witness  for  purpose 
of  affecting  his  credibility. 

Cited  in  notes  in  73  A.  D.  776 ;  7  A.  S.  R.  88,— on  impeaching  witness  by  prov- 
ing conviction  of  infamous  crime. 
Best  evidence  of  conTiction  of  witness. 

Cited  in  People  v.  Duggan,  150  111.  App.  375;  ODonnell  v.  People,  224  111. 
218,  79  N.  E.  639,  8  A.  &  E.  Ann.  Cas.  123,— holding  parol  evidence  is  inadmis- 
sible to  show  conviction  of  witness;  Kirby  v.  People,  123  111.  436,  15  N.  E.  33; 
Simons  v.  People,  150  111.  66,  36  N.  E.  1019;  McKcvitt  v.  People,  208  III.  460, 
70  N.  E.  693;  Clifford  v.  Pioneer  Fire-Proofing  Co.  232  ni.  150,  83  N.  E.  448; 
Burke  v.  Stewart,  81  111.  App.  506;  State  v.  Payne,  6  Wash.  563,  34  Pac.  317,— 
holding  the  only  competent  evidence  of  the  former  conviction  of  defendant  in  a 
criminal  prosecution  is  the  production  of  a  Judgment  of  court  of  competent 
jurisdiction  founded  upon  indictment  or  other  proper  accusation. 

Cited  in  note  in  30  L.ILA..(N.S.)  847,  850,  on  cross-examination  as  proper 
mode  of  proving  conviction  of  crime  for  purposes  of  impeachment. 

44  AM.  RBP.   101,  ALLEN'S  APPEAL,  00  PA.   190. 
Grounds  for  annulling  marriage. 

Cited  in  Talbot  v.  Talbot,  36  Pa.  Co.  Ct.  500,  holding  that  non-disclosure  by 
man  that  he  was  escaped  convict  renders  marriage  voidable. 

Cited  in  notes  in  116  A.  S.  R.  244,  on  what  constitutes  impotency  as  ground 
for  divorce;  13  L.R.A.  997,  on  misrepresentations  or  concealment  as  to  one's 
physical  or  mental  condition  as  ground  for  annulment  of  marriage. 

—  Fraudulent  concealment  of  pregnancy. 

Cited  in  Bartholomew  v.  Bartholomew,  14  Pa.  Co.  Ct.  230,  11  Lane.  L.  Rev. 
220,  3  Pa.  Dist.  R.  557,  holding  that  a  man  who  has  had  sexual  intercourse  with 
a  woman  prior  to  his  marriage  to  her,  is  not  entitled  to  a  divorce  because  she 
was  pregnant  at  the  time  of  such  marriage,  though  he  is  not  the  father  of  the 
child;  Richards  v.  Richards,  14  Lane.  L.  Rev.  286,  19  Pa.  Co.  Ct.  322,  on  same 
point;  Davis  v.  Davis,  25  Montg.  Co.,  L.  Rep.  127,  on  false  assertion  by  woman 
that  she  was  pregnant  by  plaintiff  as  no  ground  for  divorce. 

Cited  in  reference  note  in  34  A.  S.  R.  366,  on  pregnancy  of  wife  before  mar- 
riage as  ground  for  annulment. 

Cited  in  note  in  18  L.R.A.  377,  on  antenuptial  unchastity  as  ground  of  divorce 
or  annulment  of  marriage. 

Distinguished  in  Lyon  v.  Lyon,  230  Dl.  366,  13  LRAu(N.S.)  996,  82  N.  E.  850, 
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12  A.  &  E.  Ann.  Cos,  25,  holding  that  marriage  will  not  be  annulled  because 
woman  fraudulently  represented  that  she  had  been  cured  of  epilepsy. 
Competency  of  witness  as  expert. 

Cited  in  Souchek  v.  Karr,  78  Neb.  488,  111  N.  W.  150,  holding  that  one  who 
has  been  a  nurse  for  many  years,  principally  in  obstetrical  cases,  is  qualified 
to  testify  as  to  period  of  gestation,  and  to  the  development  of  a  child  at  birth; 
Missouri  P.  R.  Co.  v.  Fox,  60  Neb.  531,  83  N.  W.  744,  on  competency  of  witness 
to  testify  as  an  expert  rests  largely  within  discretion  of  trial  court. 
Constmctlon  of  statutes. 

Cited  in  Truelove  v.  Truelove,  172  Ind.  441,  139  A.  S.  R.  404,  27  L.R.A.(N.8.) 
220,  86  N.  E.  1018,  holding  that  statutes  intended  to  remedy  or  supersede  com- 
mon law  must  be  construed  in  light  of  common  law. 
Fraud  and  its  effect. 

Cited  in  note  in  40  L.  ed.  U.  S.  545,  on  fraud  and  false  representations  and 
their  effect. 

44  AM.  REP.  106,  MOOKE  t.  PENNSYIiVANIA  R.  CO.  00  PA.  301. 
lilabllity  for  injury  to  trespasser. 

Cited  in  Kaseman  v.  Dunbury,  197  Pa.  162,  46  Atl.  1032,  holding  railroad  not 
liable  for  injury  to  trespasser  using  railroad  embankment  for  a  foot-path;  An- 
derson V.  Chicago,  St,  P.  M.  &  0.  R.  Co.  87  Wis.  195,  23  l^JL  203,  58  N.  W. 
79,  on  walking  upon  railroad  track  as  negligence  per  se. 

Cited  in  note  in  38  A.  R.  637,  on  railroad's  responsibility  for  negligence  to 
trespasser. 
«  Children. 

Cited  in  Keegan  ▼.  Luzerne  County,  8  Kulp,  160;  Feehan  y.  Dobson,  10  Pa. 
Super.  Ct.  6,  44  W.  N.  C.  65;  McMullen  v.  Pennsylvania  R.  Co.  132  Pa.  107, 
19  A.  S.  R.  591,  19  Atl.  27,  25  W.  N.  C.  308,  47  Phila.  Leg.  Int.  269;  Rodgers  v. 
Lees.  140  Pa.  475,  23  A.  S.  R.  260,  12  L.R.A.  216,  21  Atl.  399,  27  W.  N.  C.  441, 
48  Phila.  Leg.  Int.  329,  22  Pittsb.  L.  J.  N.  8.  34,— holding  that  a  child  may  be  a 
trespasser  so  as  to  preclude  recovery  for  injury  sustained;  Griffin  v.  Chicago 
A  W.  L  R.  Co.  101  111.  App.  284,  holding  that  railroad  owes  no  duty  to  boys 
trespassing  on  their  tracks  except  to  refrain  from  wantonly  or  wilfully  in- 
juring them;  Felton  y.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  350, 
on  same  point;  Thompson  v.  Baltimore  &  0.  R.  Co.  218  Pa.  444,  120  A.  S.  R. 
897,  19  L.RJ^..(N.S.)  116,  67  Atl.  768,  11  A.  &  E.  Ann.  Cas.  894,  holding  railroad 
not  liable  for  injury  to  child  playing  at  turntable  caused  by  the  turning  thereof 
by  other  children;  Louisville,  £.  &  St.  L.  Consol.  R.  Co.  v.  Lohges,  6  Ind.  App. 
288,  33  N.  E.  449,  on  duty  of  care  as  to  infant  trespasser;  Brague  ▼.  Northern 
C.  R.  Cb.  192  Pa.  242,  43  AtL  987,  44  W.  K.  C.  415,  on  nonliabUity  of  railroad 
for  injury  to  boy  walking  along  its  track. 

Cited  in  note  in  25  JjJRJl  790,  on  duty  required  of  railroad  employees  towards 
children  on  track  within  city  limits. 

Distinguished  in  Metzler  ▼.  Philadelphia  &  R.  R.  Co.  28  Pa.  Super.  Ct.  180, 
sustaining  recovery  for  injury  to  chikl  where  crossing  track  at  point  used  for 
such  purpose  by  the  public 
Contributory  nef^ligenee  of  children. 

Cited  in  notes  in  55  A.  D.  677,  on  parent's  negligence  in  permitting  child  to 
be  at  large  in  the  streets  or  upon  railroad  track  as  defense  against  action  fov 
Am.  Rep.  Vol.  XIX.— 2. 


Digitized 


by  Google 


44  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1* 

personal  injury;  21  L.  ed.  U.  S.  745,  on  degree  of  care  required  from  infants  to 
avoid  injury, 

44  AM.  REP.   109,  FIELDS  v.  STOKIiEY,  99  PA.  S06. 
Power  of  city  to  abate  nuisances. 

Cited  in  Keystone  State  Teleph.  &  Teleg.  Co.  v.  Ridly  Park,  28  Pa.  Super.  Ct, 
635,  holding  that  where  telephone  company  has  forfeited  its  right  to  construct 
telephone  line  in  streets,  the  municipality  can  treat  their  poles  and  wires  as- 
a  nuisance  and  remove  them  as  such;  Agnew  v.  Washington,  7  Pa.  Co.  Ct.  180,. 
on  liability  for  damages  for  unreasonable  use  of  power  to  abate  nuisances. 

Cited  in  notes  in  51  A.  S.  R.  89;  19  L.R.A.  198;  28  A.  S.  R.  198,— on  power 
to  destroy  property  as  a  public  nuisance;  75  A.  S.  R,  788,  on  right  of  municipal! • 
ty  to  destroy  building  for  abatement  of  nuisance  carried  on  therein;  38  I/.R.A. 
168,  on  limit  of  mimicipal  power  to  destroy  buildings  and  other  structures  as- 
nuisances;  38  L.R.A.  171,  174,  on  municipal  power  over  wooden  and  frame  build- 
ings  as  nuisances. 

Distinguished  in  Klingler  v.  Bickel,  117  Pa.  326,  11  Atl.  555,  20  W.  N.  C.  353, 
18  Pittsb.  L.  J.  N.  S.  134,  44  Phila.  Leg.  Int.  492,  holding  that  borough  council 
has  power  to  demolish  a  wooden  building  erected  within  limits  where  prohibited 
by  valid  ordinance;  Micks  v.  Mason,  145  Mich.  212,  11  L.R.A.(NJS).  653,  10& 
N.  W.  707,  9  A.  &  E.  Ann.  Qua.  291,  on  same  point. 
Power  of  mnnlcipallty  to  establish  fire  limits. 

Cited  in  Baumgartner  v.  Hasty,  100  Ind.  575,  50  A.  R.  830,  holding  that  city 
has  power  to  prescribe  fire  limits  and  to  prohibit  the  erection  of  wooden  build- 
ings within  such  limits. 
Wooden  bnildings  within  fire  limits  as  nuisances. 

Cited  in  Cambridge  Springs  v.  Moses,  22  Pa.  Co.  Ct.  637,  holding  that  the 
erection  of  a  wooden  building  within  the  fire  limits  of  a  city  contrary  to  ordi- 
nance is  not  per  se  a  nuisance;  Honesdale  v.  Weaver,  2  Pa.  Dist.  R.  344,  on  same 
point. 

Cited  in  note  in  107  A.  S.  R.  234,  on  matters  enhancing  risk  from  fire  in 
neighborhood  as  public  nuisance. 
Right  of  private  person  to  abate  nuisance. 

Cited  in  reference  note  in  4  A.  S.  R.  256,  on  right  of  private  person  to  abate 
nuisance. 

Cited  in  note  in  124  A.  S.  R.  607,  on  right  of  private  person  to  abate  public 
nuisance  without  suit. 

44  AM.  REP.  112,  PEOPLE'S  BANK  v.  KURTZ,  09  PA.  S44. 
Implied  warranty  in  sales  of  stoclLs  and  closes  in  action. 

Cited  in  Harter  v.  Eltzroth,  111  Ind.  159,  12  N.  £.  129,  holding  that  vendor  of 
certificates  of  stock  does  not  impliedly  warrant  that  they  are  issued  by  a  eorpo- 
tion  de  jure;  Rogan  v.  Illinois  Trust  &  Sav.  Bank,  93  Hi.  App.  39,  holding  that 
vendor  of  stock  impliedly  warrants  only  that  it  is  genuine,  and  that  he  has  good 
title;  Issenhuth  v.  Riegel,  20  S.  D.  322,  106  N.  W.  58,  on  same  point;  First  Nat. 
Bank  v.  Drew,  191  111.  186,  60  N.  £.  856,  holding  the  same  as  to  implied  war- 
ranty by  vendor  of  chose  in  action;  Lieberman  v.  Reichard,  7  North.  Co.  Rep. 
237,  holding  that  assignor  of  mortgage  warrants  his  title  to  lien  to  be  coexten- 
sive with  description  in  mortgage;  Moore  v.  Adams,  29  Pa.  Super.  Ct.  239,  on 
implied  warranty  of  title  in  sales  of  choses  in  action. 
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Cited  in  note  in  53  L^.A.  153,  155,  on  implied  warranty  on  sale  of  corporate 
stock. 

Distinguished  in  Wilson  v.  Talheimer,  20  Pa.  Co.  Ct.  203;  Edgerton  ▼.  Michels, 
66  Wis.  124,  26  N.  W.  748,— on  implied  warranty  of  title  in  sale  of  chattels. 
liiabiUty  upon  stock  fraadnlently  issued. 

Cited  in  Havens  v.  Bank  of  Tarboro,  132  N.  C.  214,  95  A.  S.  R.  627,  43  S.  E. 
639,  holding  bank  liable  to  innocent  holder  of  stock  fraudulently  issued  by  its 
cashier;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  ▼.  Citizens'  Nat.  Bank,  66  Ohio  St. 
351,  43  LJLA.  777,  47  N.  E.  249,  holding  that  innocent  purchaser  of  stock  in 
corporation  may  recover  its  value  from  the  corporation  though  stock  was  fraudu- 
lently issued;  Moores  v.  Citizens'  Nat.  Bank,  111  U.  S.  156,  28  L.  ed.  385,  4  Sup. 
Ct.  Rep.  345,  on  same  point;  First  Ave.  Land  Co.  v.  Parker,  111  Wis.  3,  87 
A.  S.  R,  841,  86  N.  W.  604,  on  liability  of  corporation  to  innocent  holder  for 
value  of  over  issue  of  stock. 

Cited  in  notes  in  87  A.  S.  R.  852,  on  action  by  purchaser  of  fraudulent  and 
overissued  stock  against  corporation  for  damages;  87  A.  S.  R.  855,  on  action  by 
purchaser  of  fraudulent  and  overissued  stock  against  vendor;  19  L,R.A.  331, 
332,  on  liability  of  corporation  for  fraud  or  forgery  of  its  officers  in  the  issue 
of  stock. 

Estoppel  to  deny  legality  of  stock. 

Cited  in  Burwash  v.  Ballon,  132  111.  App.  71,  holding  that  one  who  with  full 
knowledge  purchases  stock  in  de  facto  corporation  is  estopped  to  set  up  that 
it  has  no  legal  existence  in  avoidance  of  his  contract. 
Nature  of  shares  of  stock. 

Cited  in  Henshall  v.  Wilkinson  Mfg.  Co.  19  Montg.  Co.  L.  Rep.  48,  holding 
that  shares  of  stodc  give  right  to  interest  in  capital  of  company. 
Right  to  rescind  parcliasc  of  stock. 

Cited  in  Ritchey  v.  McCausland,  34  Pittsb.  L.  J.  N.  S.  259,  holding  that  pur- 
chaser of  stock  has  no  right  to  rescind  contract  because  company  wrongfully 
refuses  to  transfer  stock  on  its  books. 

44  AM.  REP.  114,  AXJER  v.  PENN,  09  PA.  370. 
Necessity  of  acceptance  of  surrender  of  leased  premises. 

Cited  in  Spurrier  v.  Havercamp,  34  Pa.  Co.  Ct.  145,  17  Pa.  Dist.  R.  439,  24 
Lane.  L.  Rev.  377;  Lipper  v.  Bouve,  41  W.  N.  C.  566,  6  Pa.  Super.  Ct  452,— 
holding  that  to  constitute  effectual  surrender  of  premises  there  must  be  an 
acceptance  by  the  landlord  and  burden  of  proving  it  is  upon  tenant;  Lane  v. 
Nelson,  7  Kulp,  286,  167  Pa.  602,  31  Atl.  864;  Morgan  v.  Luzerne  Lodge,  5 
Kulp.  512, — on  same  point;  Requa  v.  Domestic  Pub.  Co.  11  Misc.  322,  32  N.  Y. 
8upp.  125,  holding  acceptance  by  landlord  to  be  essential  to  surrender  of  demised 
premises;  McBrier  v.  Marshall,  126  Pa.  390,  17  Atl.  647,  on  same  point;  Do 
Morat  V.  Falkenhagen,  148  Pa.  393,  23  Atl.  1125,  20  W.  N.  C.  39,  holding  that 
acceptance  of  surrender  by  agent  of  landlord  in  sufficient  to  relieve  tenant  from 
liability. 
—  Vacation  of  premises  and  delivery  of  keys. 

Cited  in  Jenkins  v.  Stone,  14  Montg.  Co.  L.  Rep.  27;  Smucker  v.  Grinberg,  27 
Pa.  Super.  Ct.  531;  Hastings  v.  Burchfield,  28  Pa.  Super.  Ct.  309;  Snyder  v. 
Henry,  32  Pa.  Super.  Ct.  167;  Gardiner  v.  Bair,  44  W.  N.  C.  83,  10  Pa.  Super- 
Ci,   74, — holding  that  tenant  can  not   relieve   himself  from   liability  on   unex- 
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pired  lease  by  vacating  the  premises  and  sending  the  key  to  the  landlord;  Stem 
V.  Thayer,  66  Minn.  93,  57  N.  W.  329;  Shand  v.  McCloskey,  27  Pa.  Super.  Ct. 
260, — on  same  point;  Reeves  v.  McComeskey,  168  Pa.  671,  32  Atl.  96,  36  W.  N. 
C.  394;  Hess  v.  Weingartner,  6  Pa.  Dist.  R.  451,  12  Montg.  Co.  L.  Rep.  105, — 
holding  that  sending  back  the  keys  to  the  landlord  constitutes  no  surrender 
where  landlord  refused  to  relieve  the  tenant  from  liability  for  the  rent. 

Cited  in  notes  in  48  A.  S.  R.  677;  16  E.  R.  C.  625, — on  vacation  of  premises 
and  delivery  of  key  as  surrender  of  lease. 

Distinguished  in  Welcome  v.  Hess,  90  CaL  607,  26  A.  S.  R.  146,  27  Pac. 
369,  holding  that  where  landlord  accepts  keys  without  protest  and  rerenta 
property  for  a  longer  period  than  the  first  lease,  it  shows  an  acceptance  of  the 
surrender;  Weightman  v.  Harley,  20  W.  N.  C.  470,  holding  that  surrender  of 
possession  to  agent  of  landlord  who  accepts  it  without  comment,  is  sufficient 
to  release  tenant. 
—  EfTect  of  rerenting  by  landlord. 

Cited  in  Biggs  v.  Stueler,  93  Md.  100,  48  Atl.  727,  holding  that  taking  keys 
under  protest  and  subsequent  repairing  of  premises  and  renting  to  other  parties 
does  not  necessarily  relieve  tenant  from  liability  under  his  lease;  Respini  v. 
Porto,  89  Cal.  464,  23  A.  S.  R.  488,  26  Pac.  967;  Brown  v.  Cairns,  107  Iowa, 
727,  77  N.  W.  478;  Oldewurtel  v.  Wiesenfeld,  97  Md.  166,  64  AtL  969;  Higgins 
V.  Street,  19  Okla.  46,  13  L.R.A.(N.S.)  398,  92  Pac.  163,  14  A.  &  E.  Ann.  Cas. 
1086. — ^holding  that  where  tenant  abandoned  the  leased  property  wrongfully, 
the  landlord  might  relet  it  at  the  best  terms  available  and  hold  the  original 
tenant  liable  for  the  difference  in  rent;  Rucker  v.  Tabor,  127  Ga.  101,  66  S.  E. 
124,  on  same  point;  KilHan  v.  Rishell,  22  Lane.  L.  Rev.  108,  holding  that  re- 
rentol  before  expiration  of  term  and  failure  to  notify  tenant  thereof  does  not 
show  acceptonce  of  surrender. 

Cited  in  notes  in  13  L.R.A.(N.S.)    400;   114  A.  S.  R.  720,— on  reletting  of 
premises  abandoned  by  tenant  as  no  acceptance  of  surrender. 
Status  of  tenant  who  holds  over. 

Cited  in  Muller's  Estate,  16  Phila.  321,  41  Phila.  Leg.  Int.  6,  14  W.  N.  C. 
308,  holding  that  tenant  holding  over  after  expiration  of  lease  becomes  a  tenant 
from  year  to  year  upon  same  terms  as  in  the  expired  lease. 
Ettect  on  person's  liability  of  change  for  his  benefit. 

Cited  in  Bryn  Mawr  Hotel  Co.  v.  Baldwin,  12  Montg.  Co.  L.  Rep.  145.  to 
point  that  changes  made  by  owner  of  servient  estate  benefiting  dominant  estote 
do  not  release  any  liability  resting  on  owners  of  dominant  estate. 

44  AM.  REP.   116,  VINTON'S  APPEAL,  99  PA.  484. 

Division  of  profits  and  income  as  between  life  tenant  and  remainder- 


Cited  in  Gibbons  v.  Mahon,  136  U.  S.  649,  34  L.  ed.  625,  10  Sup.  Ct.  Rep. 
1067;  Thomas  v.  Gregg,  78  Md.  545;  Thcmipsou's  Estate,  20  Phila.  125,  48  Phila. 
Leg.  Int.  147,  9  Pa.  Co.  Ct.  639,  28  W.  N.  C.  231,— holding  that  life  tenant  is 
entitled  only  to  such  profits  as  have  accrued  since  the  death  of  testator;  Knapp's 
EsUte,  24  Pa.  Co.  Ct.  119,  17  Lane.  L.  Rev.  324,  9  Pa.  Dist.  R.  716,  holding 
that  payment  on  purchase  price  of  land  which  is  forfeited  by  failure  to  fulfill 
contract  of  purchase,  is  not  income  and  goes  to  remainderman;  Hubley's  Es- 
tate, 16  Phila.  327,  41  Phila.  Leg.  Int.  06,  holding  that  an  increase  in  value  of 
trust  investment  is  not  income  and  goes  to  the  remainderman;  Mercer  v.  Bueh- 
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anan,  35  Pittsb.  L.  J.  N.  S.  121^  holding  tbat  cash  and  stock  received  on  sale  of 
assets  to  another  company  is  not  income  to  be  paid  to  life  tenant. 

Cited  in  reference  note  in  61  A.  R.  397,  on  bequest  of  income  of  estate  to  one 
for  life  as  including  new  shares  of  corporate  stock  subsequently  issued. 

Cited  in  notes  in  12  L.R.A.(N.S.)  804,  on  right  as  between  life  tenant  and 
remainderman  in  distributions  representing  a  reduction  or  change  of  form  of 
capital  or  enhancement  of  value  of  capital  assets;  16  L.R.A.  461,  on  right  to 
increased  stock  and  stock  dividends  as  between  owner  of  capital  and  income. 

—  Ck>rporatlon  dividends. 

Cited  in  Mercer  v.  Buchanan,  132  Fed.  501,  holding  that  dividend  from  sale 
of  part  of  property  of  corporation  goes  to  remainderman;  Smith's  Estate,  140 
Pa.  344,  23  A.  S.  R.  237,  21  Atl.  438,  27  W.  N.  C.  423,  48  Phila.  Leg.  Int. 
176,  22  Pittsb.  L.  J.  N.  S.  83,  holding  that  dividends  of  earnings  made  during 
testator's  life  time  go  to  the  remainderman;  Eisner's  Estate,  176  Pa.  143,  34 
AtL  677;  Pritchitt  ▼.  Nashville  Trust  Co.  96  Tenn.  472,  33  L.R.A.  866,  36  S.  W. 
1064,— on  rights  to  dividends  upon  stock  as  between  life  tenant  and  remainder- 
man; Re  Rogers,  22  App.  Div.  428.  48  N.  Y.  Supp.  176;  Oliver's  Estate,  24  W. 
N.  C.  139,  7  Pa.  Co.  Ct.  3,  46  Phila.  Leg.  Int.  98  (dissenting  opinion),— on 
distribution  of  proceeds  of  part  of  corporate  property  as  between  life  tenant  and 
remainderman. 

Cited  in  reference  notes  in  44  A.  R.  720,  on  right  of  life  tenant  under  bequest 
of  stock  to  dividends  thereon;  40  A.  S.  R.  197,  on  title  to  dividends  of  stock  be- 
queathed to  life  tenant  with  remainder  over;  118  A.  6.  R.  164,  on  doctrine  of 
state  courts  as  to  when  a  dividend  is  a  cash  dividend  and  when  a  stock  dividend. 

Cited  in  notes  in  54  A.  R.  266,  on  right  of  life  tenant  to  stock  dividends; 
14  A.  S.  R.  634;  118  A.  S.  R.  168;  99  A.  D.  765,— on  right  to  dividend  as  between 
life  tenant  and  remainderman;  118  A.  S.  R.  168,  on  respective  rights  of  life 
tenants  and  remaindermen  in  dividends  declared  from  earnings  made  before  crea- 
tion of  trust. 

Distinguished  in  Thomson's  Estate,  153  Pa.  332,  31  W.  N.  C.  571  (modifying 
1  Pa.  Dist.  R.  139,  11  Pa.  Co.  Ct.  198,  30  W.  N.  C.  23),  holding  that  dividend 
declared  from  sales  by  land  company,  so  long  as  the  capital  remains  unimpaired, 
go  to  the  life-tenant  as  against  the  remainderman. 

44  AM.  RBP.  laO,  CAMD£N  St  A.  B.  CO.  v.  HOOSETT,  09  PA.  402. 
liiabillty  for  injury  to  passenger  riding  In  nnusual  place. 

Cited  in  Lehigh  Valley  R.  Co.  v.  Greiner,  113  Pa.  600,  6  Atl.  246,  18  W.  N.  C. 
230,  43  Phila.  Leg.  Int.  520,  holding  that  one  knowingly  riding  in  a  dangerous 
position  can  not  recover  for  injury  resulting  from  such  position;  Millbourne  v. 
Arnold  Electric  Power  Station  Co.  140  Mich.  316,  70  L.R.A.  600,  103  N.  W.  821 
(dissenting  opinion),  on  same  point;  Little  Rock  k  Ft.  S.  R.  Co.  v.  Miles,  40 
Ark.  298,  48  A.  R.  10,  holding  that  passenger  injured  while  riding  on  top  of  car 
can  not  recover  for  injury  sustained  unless  he  was  directed  to  ride  there  by  one 
having  authority;  Jackson  v.  Crilly,  16  Colo.  103,  26  Pac.  331,  holding  railroad  not 
liable  for  injury  to  passenger  sitting  on  railing  of  open  car,  where  injury  was 
caused  by  his  falling  off. 

—  Riding  on  platform,  steps  or  foot  board. 

Cited  in  Memphis  &  L.  R.  R.  Co.  v.  Salinger,  46  Ark.  528,  holding  that  riding 
on  platform  of  car  when  there  is  room  inside  is  such  contributory  negligence  as 
will  preclude  recovery  for  injury  sustained;  Louisville  &  N.  R.  Co.  ▼.  Bisch,  120 
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Ind.  540,  22  N.  E.  C62,  holding  railroad  not  liable  for  injury  to  passenger  rid- 
ing on  platform  of  caboose  after  being  warned  of  danger  by  the  trainmen; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moneyhun,  146  Ind.  147,  34  L.R.A,  141. 
44  N.  E.  1106,  holding  railroad  not  liable  for  injury  to  passenger  caused  by 
his  falling  off  step  of  car  on  which  he  was  riding;  Sibley  v.  New  Orleans  City 
&  L.  R.  Co.  49  La.  Ann.  588,  21  So.  850,  holding  railroad  not  liable  to  one  rid- 
ing on  step  of  car,  for  injury  caused  by  his  leaning  back  and  being  struck  by 
pole  near  track;  Bumbear  y.  United  Traction  Co.  198  Pa.  198,  47  Atl.  961, 
holding  that  riding  on  platform  of  electric  car  is  negligence  per  se,  where  there 
is  room  inside;  Thayne  v.  Traction  Co.  8  Pa.  Super.  Ct.  446,  holding  that 
riding  on  platform  of  electric  car  is  such  negligence  as  to  bar  recovery  for 
injury  sustained  where  such  position  contributed  to  the  injury;  Chicago  &  N. 
W.  R.  Co.  ▼.  Rielly,  40  111.  App.  416,  holding  railroad  not  liable  for  injury  to 
passenger  riding  on  foot  board  of  tender;  Coyle  v.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  165  Ind.  429,  58  N.  £.  545,  holding  that  workman  riding  on  end  of  freight 
car  is  not  only  guilty  of  contributory  negligence  but  also  assumes  the  risk  of 
injury. 

Cited  in  note  in  24  L.R.A.  710,  on  liability  for  injuries  to  person  riding  on 
platform  of  crowded  train. 

Distinguished  in  Dickinson  v.  Port  Huron  A  N.  W.  R.  Co.  53  Mich.  43,  18 
N.  W.  553,  sustaining  recovery  for  injury  received  by  passenger  while  on  run- 
ning board  along  open  car,  where  caused  by  contact  with  coal  bin  close  to  track; 
Sharrer  v.  Paxson,  171  Pa.  26,  33  Atl.  120,  37  W.  N.  C.  319,  holding  railroad 
liable  for  injury  to  passenger  pushed  from  step  of  moving  train  by  employee; 
Woods  ▼.  Southern  P.  Co.  9  Utah,  146,  83  Pac.  628,  holding  that  standing  on 
platform  of  car  is  not  per  se  such  negligence  as  will  bar  recovery  for  injury 
sustained,  where  it  was  not  of  itself  the  cause  of  the  injury. 
—  Standing  on  platform  of  car  with  standing  room  only  inside. 

Cited  in  Rolette  v.  Great  Northern  R.  Co.  91  Minn.  16,  97  N.  W.  431,  1  A. 
&  E.  Ann.  Cas.  313;  Worthington  ▼.  Central  Vermont  R.  Co.  64  Vt.  107,  ir> 
L.R.A.  326,  23  Atl.  590, — holding  that  passenger  injured  by  falling  from  plat- 
form of  car  where  he  was  standing  while  train  was  in  motion  can  not  recover, 
where  there  was  standing  room  inside  cars;  Morgan  y.  Lake  Shore  &  M.  S.  R. 
Co.  138  Mich.  626,  70  L.R.A.  609,  101  N.  W.  836  (dissenting  opinion),  on  same 
point. 
Riding  in  dangerous  place  as  contributory  negligence. 

Cited  in  McGrath  v.  Coal  Co.  3  Del.  Co.  Rep.  238,  holding  that  person  occupy- 
ing place  of  known  danger  on  car  after  warning  is  guilty  of  eontributory  negli- 
gence. 

Cited  in  notes  in  41  A.  R.  348,  on  negligence  of  passenger  in  riding  in  place 
of  peril;  11  L.R.A.  130,  on  contributory  negligence  of  passenger  as  bar  to 
damages  for  injury;  22  L.R.A.  259;  29  L.R.A.(N.S.)  327;  72  A.  S.  R.  130,— 
on  contributory  negligence  in  riding  on  platform. 

44  AM.  REP.   124,  RENICK  T.  BOYD,  90  PA.  555. 
Replevin  against  adverse  occupant. 

Cited  in  notes  in  89  A.  D.  429;  85  A.  D.  322,— on  replevin  against  adverse 
occupant  for  timber  or  crops  cut;  69  L.R.A.  737,  on  replevin  of  fmctos  indus* 
triales  by  or  against  one  in  adverse  possession  of  the  land. 
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ConstrocUon  of  '*other"  as  used  in  statute. 

Cited  in  Com.  v.  Marsh,  14  Pa.  Co.  Ct.  369,  3  Pa.  Dist.  R.  489,  holding  that 
^neral  words  in  statute  following  particular  and  specific  ones  of  the  same 
nature  are  restricted  to  the  same  meaning;  Boginski  v.  Tobolski,  21  Pa.  Co. 
Ct.  531,  holding  that  "other  cases'*  as  used  in  statute  has  reference  to  other 
cases  of  a  similar  kind;  Misch  v.  Russell,  136  111.  22,  12  L.R.A.  125,  26  N.  E. 
.528,  holding  that  statute  relating  to  contests  of  election  to  county  township 
precinct  and  "other"  offices  includes  contests  as  to  school  offices;  St.  Paul  F. 
&  M.  Ins.  Co.  V.  Penman,  81  C.  C.  A.  161,  161  Fed.  961  (dissenting  opinion) ; 
Beechwood  Improvement  Co's  Appeal,  12  Pa.  Dist.  R.  430;  Weiss  v.  Swift  &  Co. 
36  Pa.  Super.  Ct.  376,— on  construction  of  "other*'  as  used  in  statute;  Com.  v. 
Oldfield,  6  Kulp,  272,  on  meaning  of  "other  purpose"  as  used  in  statute. 

Cited  in  note  in  32  L.RJL  429,  on  inclusion  of  crops  in  words  "other  property" 
in  replevin  act. 

44  AM.  REP.  188,  DAVIS  T.  STATE,  68  AliA.  58. 
Proper  exercise  of  police  power. 

Cited  in  Spigener  v.  Rives,  104  Ala.  437,  16  So.  74,  holding  constitutional, 
statute  to  prevent  cattle  running  at  large  in  certain  locality;  Van  Hook  v. 
Selma,  70  Ala.  361,  46  A.  R.  86,  holding  it  constitutional  for  legislature  to 
Mow  municipal  corporation  to  extend  its  police  power  without  the  city  limits. 
^>  R^nilation  of  trade,  business,  and  commerce. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  340,  108  N.  W.  902, 
holding  that  legislature  has  power  to  prescribe  reasonable  rules  for  regulation  of 
•corporations;  Ratcliflf  v.  Wichita  Union  Stock- Yards  Co.  74  Kan.  1,  118  A.  S.  R. 
298,  6  L.R.A.(N.S.)  834,  86  Pac.  160,  10  A.  &  E.  Ann.  Cas.  1016,  holding  that 
legislature  has  power  to  regulate  business  of  stock  yards;  Budd  v.  New  York, 
143  U.  S.  617,  36  L,  ed.  247,  12  Sup.  Ct.  Rep.  468,  4  Inters.  Com.  Rep.  46 
<  affirming  117  N.  Y.  1,  16  A.  S.  R.  460,  6  L.R.A.  669,  22  N.  E.  670) ;  State 
ex  rel.  Stoeser  v.  Brass,  2  N.  D.  482,  52  N.  W.  408, — holding  constitutional, 
statute  fixing  maximtmi  limit  of  charges  for  elevating  and  storing  in  public 
j[rain  elevators;  Mangan  v.  State,  76  Ala.  60,  holding  constitutional,  statute 
r^ulating  commerce  in  cotton  in  certain  counties;  State  v.  Moore,  104  N.  C. 
714,  17  A.  S.  R.  696,  10  S.  E.  143,  holding  constitutional  statute  forbidding 
sales  of  cotton  in  quantities  less  than  bales,  unless  contract  reduced  to  writing 
and  recorded;  Powell  v.  Com.  114  Pa.  265,  60  A.  R.  360,  7  Atl.  913,  7  Crim. 
Rep.  32,  19  W.  N.  C.  24,  (affirming  1  Pa.  Co.  Ct.  94),  holding  constitu- 
tional, statute  prohibiting  manufacture  and  sale  of  oleomargarin;  Stein  v. 
Leeper,  78  Ala.  617,  as  to  constitutionality  of  statute  regulating  liquor  traffic  in 
eertain  localities;  State  v.  Berlin,  21  S.  C.  292,  53  A.  R.  677,  holding  constitu- 
:tional,  statute  regulating  traffic  in  liquor  in  certain  localities;  State  v.  Loomis, 
115  Mo.  307,  21  L.R.A.  789,  22  S.  W.  350,  holding  unconstitutional  statute  for- 
bidding mining  or  manufacturing  companies  from  issuing  evidences  of  indebted- 
ness in  payment  as  wages,  if  payable  in  anything  but  United  States  money. 

Cited  in  notes  in  60  A.  R.  648,  on  constitutionality  of  restrictions  upon  manu- 
facture of  articles  of  trade;  1  A.  S.  R.  644,  on  power  of  state  to  regulate  or 
prohibit  sale  or  manufacture  of  articles;  62  A.  S.  R.  290,  on  state  regulation  of 
rates  of  charges. 

Distinguished  in  Cotting  v,  Kansas  City  Stock  Yards  Co.  (Cotting  v.  God- 
4ird),  183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30,  holding  unconstitutional 
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statute,  regulating  stock  yards  but  applicable  only  to  one  company  in  like  busi- 
ness in  state;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  68  Ark.  407,  41  A.  S.  R.  109, 
23  L.R.A.  264,  25  S.  W.  75,  holding  unconstitutional  as  to  Individual  employers,, 
statute  requiring  discharged  employee  to  be  paid  on  day  he  is  discharged. 

—  Creating  criminal  liability. 

Cited  in  Townsend  v.  SUte,  147  Ind.  624,  62  A«  S.  R.  477,  37  L.R.A.  294, 
47  N.  E.  19,  holding  constitutional,  statute  making  burning  of  natural  gas  in 
wasteful  manner,  punishable  by  penalty;  Ex  parte  Mon  Luck,  29  Or.  421,  54 
A.  S.  R.  804,  32  L.R.A.  738,  44  Pac.  693,  holding  constitutional,  statute  making 
possession  of  opium  without  license  criminal  offense;  Eidge  v.  Bessemer,  164 
Ala.  599,  26  L.R.A.(N.S.)  394,  51  So.  246  (dissenting  opinion),  on  power  of 
municipality  to  make  unlawful  storage  of  liquors  where  drinks  are  sold. 

Cited  in  note  in  78  A.  S.  R.  264,  on  power  of  legislature  to  make  removal  of 
cotton  in  the  seed  criminaL 
Dne  process  of  law. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  t.  Mobile,  162  Fed.  523,  on  mean- 
ing of  "due  process  of  law;"  State  v.  Canal  &  C.  R.  Co.  50  La.  Ann.  1189,  5S 
L.R.A.  287,  24  So.  265,  holding  constitutional,  statute  requiring  street  car 
companies  to  water  portions  of  streets  between  their  tracks. 

—  Creating  or  discharging  liabilities. 

Cited  in  Peevey  v.  Cabaniss,  70  Ala.  253,  holding  constitutional,  statute  giv- 
ing creditor  right  to  intervene  in  action  by  surety  to  set  aside  conveyance  by 
principal,  even  in  pending  suits;  Ex  parte  MacDonald,  76  Ala.  603,  holding 
statute  exempting  state  from  giving  bonds  or  making  affidavits  in  actions,  con- 
stitutional; Birmingham  Mineral  R.  Co.  v.  Parsons,  100  Ala.  662,  46  A.  S.  R. 
92,  27  L.R.A.  263,  13  So.  602,  holding  statute  making  railroads  absolutely  liable 
for  depredations  by  stock  passing  cattle  guards,  unconstitutional. 

—  As  to  taxation. 

Cited  in  Moog  v.  Randolph,  77  Ala.  397,  as  to  constitutionality  of  statute  allow- 
ing deduction  of  tax-payer's  indebtedness  and  taxing  on  surplus  only;  Hare  t. 
Kennerly,  83  Ala.  608,  3  So.  683,  holding  statute  regulating  municipal  taxes  in 
city  of  Mobile,  constitutional;  Phoenix  Assur.  Co.  v.  Fire  Dept  117  Ala.  631,. 
42  L.R.A.  408,  23  So.  843,  holding  statute  taxing  fire  insurance  companies  for 
benefit  of  fire  departments,  constitutional;  Capital  City  Water  Co.  v.  Board  of 
Revenue,  117  Ala.  303,  23  So.  970,  holding  constitutional,  statute  levying  tax  on 
gross  receipts  of  certain  kinds  of  business. 

—  Creation  of  jurisdiction. 

Cited  in  Moore  v.  State,  68  Ala.  360,  holding  constitutional,  statute  creating 
jurisdiction  in  certain  inferior  court,  concurrent  with  circuit  court. 
fkiual  protection  and  privileges. 

Cited  in  Re  Home  Discount  Co.  147  Fed.  538,  holding  the  requiring  of  certain 
statements  in  certain  kinds  of  mortgage  or  pledge  and  the  filing  of  same  to 
prevent  usury,  valid;  Finklea  v.  Parish,  160  Ala.  230,  49  So.  366,  holding  that 
legislature  may  require  payment  of  poll  tax  as  qualification  for  office;  White 
V.  Bracelin,  144  Mich.  332,  107  N.  W.  1055,  8  A.  &  E.  Ann.  Cas.  256,  susUin- 
ing  ;iralidity  of  act  making  it  a  penal  offense  to  maintain  a  saloon  within  a  cer- 
tain distance  of  any  public  school. 
Essentials  of  indictment. 

Cited  in  McCord  v.  State,  79  Ala.  269,  holding  that  indictment  must  allege- 
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specific  intent  to  violate  statute  concerning  carrying  away  timber;  Holt  v^ 
State,  86  Ala.  599,  5  So.  793,  holding  that  indictment  must  allege  in  words  of 
statute^  that  defendant  received  stolen  property  with  intent  not  to  restore  it 
to  owner. 

44  AM.  REP.  184,  CUIiVER  t.  Hllili,  68  ALA.  66. 
Liability  of  landlord  for  breach  of  agreement  to  repair. 

Cited  in  Vandegrift  v.  Abbott,  75  Ala.  487,  holding  landlord  liable  for  damages 
which  are  a  proximate  result  of  his  breach  of  agreement  to  repair;  American 
Bridge  Co.  v.  Camden  Interstate  R.  Co.  68  C.  C,  A.  131,  135  Fed.  323,  on  same 
point;  Mason  v.  Howes,  122  Mich.  329,  81  N.  W.  Ill,  holding  that  landlord 
agreeing  to  make  repairs  of  leased  property  is  liable  to  tenant  for  all  injuries- 
resulting  from  the  breach  of  such  agreement;  Miller  v.  Sullivan,  77  Kan.  252, 
16  LJtA.(N.S.)  737,  94  Pac.  266,  holding  landlord  liable  to  tenant  for  injury  to^ 
goods  resulting  from  his  failure  to  properly  repair  leak  in  roof;  Horton  v.  Mil- 
ler, 84  Ala.  537,  4  So.  370,  holding  tenant  entitled  to  set  off  damages  resulting 
from  landlord's  breach  of  contract  in  suit  for  advances  made  to  him  by  landlord; 
McCoy  v.  Oldham,  1  Ind.  App.  372,  50  A.  S.  R.  208,  27  N.  E.  647,  holding  that 
upon  landlord's  breach  of  covenant  to  repair,  tenant  may  repair  at  landlord'^ 
cost,  or  recover  damages  for  the  breach. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Bell  v.  Reynolds,  78  Ala.  511,  56  A.  R.  52,  holding  that  difference 
between  contract  price  and  market  price  is  not  necessarily  the  measure  of 
damages  for  breach  of  contract  to  deliver  goods,  where  purchaser  could  not 
obtain  them  in  the  market;  Gooden  v.  Moses  Bros.  99  Ala.  230,  13  So.  7C5,  hold- 
ing that  one  injured  by  the  breach  of  a  contract  can  recover  only  such  damages 
as  could  not  have  been  avoided  by  a  reasonable  effort;  Vann  v.  Lunsford.  91 
Ala.  576,  8  So.  719,  on  measure  of  damages  for  failure  to  deliver  personal  prop- 
erty according  to  contract. 

Cited  in  note  in  6  E.  R.  C.  624,  on  measure  of  damages  recoverable  on  breach. 
of  a  contract. 

Distinguished  in  Young  &  Co.  v.  Cureton,  87  Ala.  727,  6  So.  352,  holding  that 
measure  of  damages  for  breach  of  contract  for  deliveiy  of  goods  is  the  difference 
between  contract  price  and  market  price  at  time  and  place  of  delivery. 
Specniatlve  damages. 

Cited  in  Brigham  v.  Carlisle,  78  Ala.  243,  66  A.  R.  28,  holding  that  specu- 
lative profits  can  not  be  recovered  for  breach  of  contract;  Pollock  v.  Gantt,  69 
Ala.  373,  44  A.  R.  519,  holding  speculative  damages  not  recoverable  in  action  for 
tort;  Beck  v.  West  &  Co.  87  Ala.  213,  6  So.  70;  Burton  v.  Henry,  90  Ala.  281^ 
7  So.  925,— on  remote  or  speculative  damages  for  breach  of  contract. 

Action  for  recovery  of  damages. 

Cited  in  Danforth  v.  Tennessee  &  C.  River  R.  Co.  99  Ala.  331,  13  So.  51, 
holding  that  damages  resulting  from  a  breach  of  contract  may  be  recovered  in 
an  action  of  assumpsit. 
Right  to  set-off  damages  from  breach  in  action  on  contract. 

ated  in  Krebs  Mfg.  Co.  v.  Brown,  108  Ala.  508,  54  A.  S.  R.  188,  18  So.  659, 
holding  that  damages  caused  by  defect  in  the  work  may  be  set-off  in  suit  for 
contract  price;  Murphy  v.  Farley,  124  Ala.  279,  27  So.  442,  on  right  of  tenant 
to  set-off  damages  for  breach  of  covenant  to  repair  against  liability  for  rent. 
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44  AM.  REP.   188,  CITY  NAT.  BANK  v.  BURNS,  68  ALA.  267. 

Followed  without  discussion  in  Parks  v.  Bryant,  142  Ala.  627,  38  So.  180. 
Effect  of  taking:  check  and  placing  amount  tliereof  to  credit  of  depositor. 

Cited  in  Montgomery  County  v.  Cochran,  57  C.  C.  A.  2B1,  121  Fed.  17;  Was- 
son  V.  Lamb,  120  Ind.  514,  16  A.  S.  R.  342,  6  L.R.A.  191,  22  N.  E.  729,— holding 
that  where  bank  gives  unqualified  credit  to  customer  for  amount  of  a  check  de- 
posited it  amounts  to  a  payment  of  the  check:  Montgomery  County  v.  Cochran, 
62  C.  C.  A.  70,  126  Fed.  456,  on  the  same  point;  Second  Nat.  Bank  v.  Averell, 
2  App.  D.  C.  470,  26  L.R.A.  761,  holding  bank  liable  for  amount  of  check  where 
drawer  had  funds  in  bank  to  meet  it  when  it  was  presented  but  owing  to  delay 
of  bank  funds  were  withdrawn  before  it  was  paid;  Winfield  Nat.  Bank  v.  Mc- 
Williams,  9  Okla.  493,  60  Pac.  229,  holding  that  bank  taking  check  indorsed 
generally,  and  placing  amount  to  indorsee's  credit,  becomes  the  owner  thereof 
and  is  not  liable  to  actual  owner  who  had  deposited  it  with  indorsee  for  collec- 
tion. 

Cited  in  reference  note  in  16  A.  S.  R.  347,  on  receiving  check  as  bank  deposit. 

Cited  in  notes  in  47  A.  S.  R.  390,  on  effect  of  check  indorsed  "for  deposit;'* 
86  A.  S.  R.  783,  on  what  constitutes  a  deposit  of  negotiable  paper  for  collec- 
tion. 

Liability  of  bank  upon  over  draft. 

Cited  in  Ex  parte  Jones,  77  Ala.  330,  on  liability  of  bank  upon  draft  issued 
when  it  had  no  funds  available  to  meet  it. 

Cited  in  note  in  23  L.RJL(N.S.)  1093,  on  right  of  bank  to  recover  amount 
paid  on  check  or  other  paper  drawn  upon  or  payable  at  it,  under  mistaken  be- 
lief as  to  sufficiency  of  funds  to  meet  it. 

44  AM.  REP.  147,  HUGHES  v.  ANDERSON,  68  ALA.  280. 
Recovery  of  punitive  damages. 

Cited  in  note  in  3  L.R.A.(N.S.)   1119,  on  liability  for  punitive  damages  for 
maintaining  nuisance. 
Rights  and  liabilities  as  to  flow  of  surface  waters. 

Cited  in  Nininger  v.  Norwood,  72  Ala.  277,  47  A.  R.  412,  holding  that  land 
owner  has  a  right  to  imobstructed  flow  of  surface  water  along  its  natural 
channels  onto  adjoining  lands;  Central  R.  Co.  v.  Windham,  126  Ala.  552,  28  So. 
392,  holding  railroad  liable  for  damage  caused  by  its  diversion  of  surface  water 
from  its  natural  channel;  Lindsey  v.  Southern  R.  Co.  149  Ala.  349,  43  So.  139, 
holding  that  a  person  has  no  right  to  divert  waters  from  their  natural  chan- 
nel; Savannah,  A.  &  M.  R.  Co.  v.  Buford,  106  Ala.  303,  17  So.  395;  Alabama 
G.  S.  R.  Co.  V.  Prouty,  149  Ala.  71,  43  So.  362, — holding  that  railroad  com- 
pany has  no  right  to  obstruct  the  natural  flow  of  surface  water  to  the  damage 
of  an  adjoining  owner;  Franklin  v.  Burgee,  71  N.  H.  186,  58  L.R.A.  112,  51 
Atl.  911,  holding  that  land  owner  has  no  right  to  unreasonably  obstruct  the 
flow  of  surface  water  over  his  land  to  the  damage  of  an  adjoining  owner; 
Arndt  v.  Cullman,  132  Ala.  540,  90  A.  S.  R.  922,  31  So.  478,  on  liability  for 
damages  caused  by  diverting  surface  water  from  its  natural  channel;  Farris 
V.  Dudley,  78  Ala.  124,  56  A.  R.  24,  on  right  of  upper  owner  to  unobstructed 
flow  of  surface  waters  onto  lower  lands. 

Cited  in  note  in  85  A.  S.  R.  720,  on  right  to  diminish  or  impede  flow  of 
surface  water  onto  one's  own  land;  21  L.R.A.  595,  on  right  to  divert  surface 
water  in  masses;  21  L.R.A.  596,  on  right  to  accelerate  flow  of  surface  water; 
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21  LJLA.  598,  on  correlative  rights  as  to  obstruction  of  natural  flow  of  surface 
water;  25  E.  R.  C.  424,  on  liability  of  landowner  for  changing  flow  of  water. 
«- Drainage  rights. 

Cited  in  Sheehan  v.  Flynn,  69  Minn.  436,  26  L.R.A.  632,  61  N.  W.  462,  hold- 
ing that  land  owner  may  drain  his  lands  into  a  natural  drain  though  it  is  there- 
by carried  onto  lands  of  adjoining  owner  provided  he  does  so  in  a  reasonable 
manner  so  as  not  to  cause  unnecessary  injury;  Jackman  v.  Arlington  Mills, 
137  Mass.  277,  holding  the  same  provided  it  cause  no  material  injury  to  the 
adjoining  owner;  Mizell  v.  McGowan,  120  N.  C.  134,  26  S.  E.  783,  holding  that 
landowner  may  make  ditches  so  as  to  increase  and  accelerate  the  flow  of  surface 
water  along  its  natural  channels  onto  adjoining  lands ;  Todd  v.  York  County, 
72  Neb.  207,  66  L.R.A.  561,  100  N.  W.  299,  on  same  point;  Crabtree  v.  Baker, 
75  Ala.  91,  51  A.  R.  424,  holding  that  upper  owner  has  no  right  to  gather 
surface  water  by  ditches  on  his  own  land  and  discharge  it  upon  lands  of  lower 
owner  and  the  latter  may  maintain  a  dam  to  prevent  such  flowage;  Carroll  v. 
Kye  Twp.  13  N.  D.  458,  101  N.  W.  894,  on  rights  as  to  drainage  of  surface 
waters. 

Cited  in  notes  in  3  A.  S.  R.  788,  on  right  to  augment  servitude  of  lower  land 
as  to  drainage  by  acts  of  industry;   19  L.R.A.(N.S.)    169,  on  right  to  hasten 
flow  of  surface  water  along  natural  drain  ways;  41  L.  ed.  U.  S.  838,  on  drain- 
age of  surface  water. 
liiabillty  for  unnatural  discharge  of  water  upon  another's  land. 

Cited  in  Murphy  v.  Gillum,  73  Mo.  App.  487,  on  liability  of  owner  of  a 
reservoir  for  damages  from  seepage  onto  lands  of  adjoining  owner. 

Cited  in  reference  note  in  45  A.  R.  670,  on  right  of  proprietor  to  divert  water 
from  its  natural  course,  upon  the  land  of  an  adjacent  proprietor. 

Cited  in  note  in  85  A.  S.  R.  727,  729,  730,  on  right  to  accelerate  or  increase 
flow  of  surface  water  over  another's  land. 
lilablUty  for  Injury  of  stream  to  hurt  of  lower  owner. 

Cited  in  Drake  v.  Lady  Ensley  Coal,  Iron  &  R.  Co.  102  Ala.  501,  48  A.  S.  R. 
77,  24  L.R.A.  64,  14  So.  749,  holding  that  action  will  lie  against  one  polluting 
a  stream  to  the  damage  of  a  lower  owner;  Atlanta  &  B.  Air  Line  R.  Co.  v. 
Wood,  160  Ala.  657,  49  So.  426,  holding  railroad  liable  for  damages  from  put- 
ting dirt  in  stream  so  that  by  natural  drifting  plaintiff's  millrace  is  filled  up. 
IMscretlon  of  jury  as  to  damages. 

Cited  in  Tntwiler  Coal,  Coke  &  L  Co.  v.  Nichols,  146  Ala.  364,  119  A.  S.  R. 
34,  39  So.  762,  on  discretion  of  jury  as  to  separating  damages  accruing  with- 
in twelve  months  from  those  prior  thereto. 
Requisites  of  charge  to  Jury. 

Cited  in  Peterson  v.  State,  74  Ala.  34;  Harmon  v.  McRae,  91  Ala.  401,  8  So. 
^8, — holding  that  charge  to  the  jury  should  be  clear,  explicit  and  easily  in- 
terpreted; Georgia  P.  R.  Co.  v.  Propst,  90  Ala.  1,  7  So.  635,  holding  argumenta- 
tive charge  to  jury  properly  refused;  Carpenter  v.  State,  98  Ala,  31,  13  So. 
534;  Louisville  A  N.  R.  Co.  v.  Hurt,  101  Ala.  34,  13  So.  130;  McGee  v.  State, 
117  Ala.  229,  23  So.  797, — ^holding  instruction  properly  refused  where  it  was 
eouched  in  such  language  as  to  tend  to  mislead  or  confuse  the  jury;  Crawford 
▼.  SUte,  112  Ala.  1,  21  So.  214;  United  States  L.  Ins.  Co.  v.  Lesser,  126  Ala.  568, 
28  So.  646, — on  propriety  of  refusing  to  give  instruction  which  is  vague  and 
uncertain. 
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44  AM.  REP.   152,  BORLAND  T.  BARRETT,   76  VA.   128. 
When  exemplary  damages  are  permitted. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Lipscomb,  90  Va.  137,  20  L.R.A.  817,  17  S, 
E.  809,  holding  that  exemplary  damages  will  not  be  sustained  for  act  result- 
ing from  mistake  in  the  absence  of  malice  or  evil  intent;  Mayer  v.  Frobe,  40 
W.  Va.  246,  22  S.  E.  58,  sustaining  exemplary  damages  for  sale  of  intoxicating 
liquors  to  habitual  drunkard. 

Cited  in  notes  in  46  A.  R.  12;  4  A.  S.  R.  142;  8  E.  R.  C.  375,  377;  28  A.  S- 
R.  870, — on  right  to  recover  exemplary  damages;   4  L.R.A.(N.S.)    908,  on  ex- 
pense of  litigation  as  element,  or  as  limit,  of  punitive  or  exemplary  damages. 
—  For  assault. 

Cited  in  Norfolk  A  W.  R.  Co.  v.  Anderson,  90  Va.  1,  44  A,  S.  R.  884,  17  S.  E. 
757,  holding  railroad  liable  for  exemplary  damages  for  unlawful  expulsion  of 
passenger  from  train  by  its  conductor;  Stevens  v.  Friedman,  58  W.  Va.  78,  51 
S    E.  132,  sustaining  exemplary  damages  for  wanton  and  wilful  assault. 
Conformity  of  charge  to  eyidence. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Neely,  91  Va.  539,  22  S.  E.  367;  Kimball  v. 
Borden,  95  Va.  203,  28  S.  E.  207, — ^holding  that  it  is  error  to  give  an  instruc- 
tion which  there  is  no  evidence  to  support;  Michie  v.  Cochran,  93  Va.  641,  25 
S.  E.  884,  on  same  point. 
Amount  of  damages  as  question  for  the  jury. 

Cited  in  Virginia  Midland  R.  Co.  v.  White,  84  Va.  498,  10  A.  S.  R.  874,  5  S. 
E.  573;  Bertha  Zinc  Co.  v.  Black,  88  Va.  303,  13  S.  E.  452;  Haney  v.  Pitts- 
burgh, C.  C.  &  St  L.  R.  Co.  38  W.  Va.  570,  18  S.  E.  748,— holding  that  the 
finding  of  the  jury  as  to  amount  of  damages  will  be  sustained  unless  so  grossly 
excessive  as  to  indicate  passion  or  prejudice. 

Cited  in  note  in  28  A«  S.  R.   883,  on  office  of  court  and  jury  respecting 
exemplary  damages. 
Communication  between  juror  and  party  to  suit  as  misconduct. 

Cited  in  Kennedy  v.  Holladay,  105  Mo.  24,  16  S.  W.  688,  holding  that  an 
incidental  communication  between  juror  and  party  to  suit  is  not  ground  for 
setting  aside  verdict,  wher*^  it  had  no  relation  to  matters  in  issue;  St.  Louis 
Belt  &  Terminal  R.  Co.  v.  Cartan  Real  EsUte  Co.  204  Mo.  565,  103  S.  W.  519^ 
refusing  to  set  aside  verdict  for  misconduct  where  jurors  had  conversed  with 
agent  of  one  of  the  parties  on  matters  not  pertaining  to  the  suit;  Werner  v. 
Interurban  Street  R.  Co.  99  App.  Div.  592,  91  N.  Y.  Supp.  Ill,  holding  that 
fact  that  juror  ''passes  the  time  of  day'*  with  one  known  to  be  interested  in 
the  case  is  not  such  misconduct  as  will  vitiate  the  verdict. 
Vacation  of  excesslTO  Terdlct. 

Cited  in  reference  note  in  94  A.  D.  477,  on  setting  aside  of  verdict  on  the 
ground  of  excessive  damages. 
Dnty  of  court  as  to  requested  instructions. 

Cited  in  reference  note  in  98  A.  D.  749,  on  duty  of  court  as  to  requested  in- 
structions. 
Elements  of  damages. 

Cited  in  reference  note  in  1  A.  S.  R.  616,  on  what  compensatory  damage* 
should  include. 
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44  AM.  REP.   158,  HAWKINS  T.  GARIiAND,   76  VA.   149. 
Admissibility  of  parol  evidence  as  to  meaning  of  will. 

Cited  in  Daugherty  v.  Rogers,  119  Ind.  264,  3  L.R.A.  847,  20  N.  E.  779, 
holding  parol  evidence  admissible  to  explain  latent  ambiguity  in  wilL 

Cited  in  notes  in  66  A.  D.  636,  on  parol  or  extrinsic  evidence  to  vary,  con- 
trol, contradict,  or  explain  terms  of  will;  6  L.R.A.(N.8.)  947,  on  correction 
of  latent  ambiguities  in  will. 

Distinguished  in  Senger  v.  Senger,  81  Va.  687,  holding  parol  evidence  as  to 
intention  of  testator  inadmissible  where  no  latent  ambiguity  is  shown  to  exist. 

—  To  aid  description. 

Cited  in  Pate  v.  Bushong,  161  Ind.  633,  100  A.  S.  R.  287,  63  L.R.A.  593,  69 
N.  E.  291;  Flynn  v.  Holman,  119  Iowa,  731,  94  N.  W.  447,— holding  parol  evi- 
dence admissible  to  correct  misdescription  of  land  in  will;  Sorenson  v.  Carey, 
96  Minn.  202,  104  N.  W.  968,  holding  parol  evidence  admissible  to  identify  land 
ambiguously  described  in  will. 

Cited  in  note  in  6  L.R.A.(N.S.)  957,  on  parol  identification  of  alleged  mis- 
described  land  in  will. 

—  To  identify  legatees. 

Cited  in  Cdvert  v.  Sebem,  73  Iowa,  664,  36  N.  W.  636,  holding  parol  evidence 
admissible  to  identify  beneficiary  in  will;  Ross  v.  Kiger,  42  W.  Va.  402,  26 
S.  E.  193;  Webster  v.  Morris,  66  Wis.  366,  67  A.  R.  278,  68  N.  W.  363,— hold- 
ing that  ambiguity  in  will  as  to  identity  of  legatee  may  be  explained  by  ex- 
trinsic evidence;  Cleveland  v.  Bumham,  64  Wis.  347,  26  N.  W.  407,  holding 
that  mistake  in  Christian  name  of  grantee  in  instrument  may  be  proved  by 
parol  evidence. 

Cited  in  notes  in  60  A.  S.  R.  287;  6  Ti.R.A.  323,— on  admissibility  of  parol 
evidence  to  identify  beneficiary  under  wilL 

44  AM.  REP.  165,  SANDERIilN  v.  BAXTER,  76  VA.  299. 
Easements  by  implied  grant. 

Cited  in  American  Nat.  Bank  v.  Hoeffer,  18  Colo.  App.  53,  70  Pac.  156;  Louis- 
ville and  N.  R.  Co.  v.  Binkley,  1  Tenn.  Ch.  App.  531,  holding  that  purchaser  of 
land  takes  it  subject  to  an  easement  necessary  and  apparent  and  existing  at 
time  of  conveyance;  Riverside  Cotton  Mills  v.  Lanier,  102  Va.  148,  45  S.  E.  875; 
Proudfoot  V.  Saffle,  62  W.  Va.  51,  12  L.R.A.(N.S.)  482,  57  S.  E.  256,— holding  that 
grant  of  part  of  a  tract  of  land  impliedly  includes  grant  of  a  continuous  and 
apparent  easement  which  is  essential  to  the  enjoyment  of  land  granted;  John- 
son V.  Gould,  60  W.  Va.  84,  53  S.  E.  798,  holding  that  upon  partition  of  real 
estate  between  heirs,  each  takes  subject  to  any  apparent,  continuous  and  neces- 
sary quasi  easement  existing  at  the  time;  Scott  v.  Moore,  98  Va.  668,  81 
A.  S.  R.  749,  37  S.  E.  342,  on  distinction  between  "apparent  and  continuous  ease- 
ments" and  "discontinuous  easements;"  Tunstall  v.  Christian,  80  Va.  1,  56  A.  R. 
581,  on  easements  by  implication. 

Cited  in  notes  in  57  A.  D.  762,  as  to  whether  easement  must  be  necessary 
to  pass  by  implication;  57  A.  D.  764,  on  implied  grant  of  easement  as  to  aque- 
ducts, race  ways,  drains,  wells,  and  other  water  rights  on  severance;  34  A.  S.  R. 
708,  on  implied  grant  of  easement  by  severance  and  sale  of  property;  136  A.  S. 
R.  695,  on  creation  and  conveyance  of  easements  appurtenant;  8  L.RA..(N.S.) 
350,  on  creation  of  easements  of  light  and  air  by  implication;  122  A«  S.  R.  214; 
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10  E.  R.  C.  78, — on  implied  grant  of  easement  by  grant  of  dominant  estate; 

10  E.  R.  C.  59,  on  implied  grant  of  easement. 

'* Irreparable  Injury'*  in  injunction  proceedings. 

Cited  in  Woods  v.  Early,  95  Va.  307,  28  S.  E.  374;  Callaway  v.  Webster,  98 
Va.  790,  37  S.  E.  276, — ^holding  that  injury  is  ^'irreparable"  when  it  is  grievious, 
or  at  least  material,  and  not  adequately  reparable  in  damages;  Ives  v.  Edison^ 
124  Mich.  402,  83  A.  S.  R.  329,  50  L.R.A.  134,  83  N.  W.  120,  on  same  point;  Has- 
kell V.  Sutton,  53  W.  Va.  206,  44  S.  E.  533,  on  meaning  of  'irreparable  injury.'^ 
Power  of  court  to  grant  injunction  against  legal  wrong. 

Cited  in  Rakes  v.  Rustin  Land,  Min.  &  Mfg.  Co.  2  Va.  Dec  156,  holding  that 
court  may  enjoin  the  commission  of  waste  or  trespass;  Masonic  Temple  Asso. 
V.  Banks,  94  Va.  695,  27  S.  E.  490,  holding  that  equity  has  power  to  enjoin  the 
commission  or  continuance  of  a  nuisance  where  it  would  cause  irreparable  in- 
jury; Switzer  v.  McCuUoch,  76  Va.  777,  on  same  point. 

44  AM.  REIP.  171,  KEFFCUEl  v.  GRAYSON,  76  VA.  517. 
Necessity  of  consideration  for  agreement. 

Cited  in  Smith  v.  Phillips,  77  Va.  548,  holding  that  agreement  to  receive  part 
of  debt  in  satisfaction  of  the  whole  is  nudum  pactum  and  not  enforceable. 
Sufficiency  of  consideration. 

Cited  in  notes  in  34  L.R.A.  33,  on  payment  of  existing  debt  as  consideration 
for  promise;   34  L.R.A.  37,  on  promise  to  do  duty  as  consideration   for  new 
promise. 
Enforcement  of  gift  upon  condition  precedent. 

Cited  in  Frame  v.  Frame,  32  W.  Va.  463,  5  L.R.A.  323,  9  S.  E.  901,  holdinjr 
that  under  gift  by  father  to  son  of  lands  upon  condition  precedent  that  son 
should  make  certain  improvements  by  a  specified  time,  son  must  show  compli- 
ance with  condition  before  he  can  enforce  the  gift. 

44  AM.  REP.  177,  liTNCHBURG  F.  INS.  CO.  v.  WKST,  76  VA.  575. 
Effect  of  OTcrraluation  by  insured. 

Cited  in  Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.  94  Va.  361,  26  S.  E.  850, 
holding  that  innocent  overvaluation  by  insured  does  not  avoid  policy;  Virginia 
F.  &  M.  Ins.  Co.  V.  Saunders,  84  Va.  210,  4  S.  E.  584,  on  same  point;  Virginia 
F.  &  M.  Ins.  Co.  ▼.  Saunders,  86  Va.  969,  11  S.  E.  794,  holding  that  overvalua- 
tion does  not  avoid  policy  where  innocently  made  and  where  concurred  in  by 
agent  of  insurer  who  had  full  means  of  estimating  such  value. 
Innocent  misrepresentation  as  affecting  contract. 

Cited  in  Guarantee  Co.  v.  First  Nat.  Bank,  95  Va.  480,  28  S.  E.  909,  holding 
that  misrepresentation  of  material  fact  by  which  the  other  party  is  misled  is 
good  defense  to  liability  on  a  contract  though  such  misrepresentation  is  inno- 
cently made. 
Effect  of  warranties  in  application  for  insurance. 

Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  Morgan,  90  Va.  230,  18  S.  E.  191;  Metro- 
politan L.  Ins.  Co.  V.  Rutherford,  98  Va.  195,  35  S.  E.  361,— holding  that  where 
answers  in  application  for  insurance  are  made  warranties  by  the  policy,  they 
must  be  strictly  true  otherwise  the  policy  is  avoided;  Home  Life  Ins.  Co.  v. 
Sibert,  96  Va.  403,  31  S.  E.  519,  on  same  point;  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  620,  13  S.  E.  77,  holding  that  verbal  statements  at  time  of  application 
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for  insurance  do  not  avoid  the  policy  though  false,  unless  they  are  fraudulent 
and  material. 

Cited  in  reference  note  in  65  A.  S.  R.  812,  on  warranty  as  to  value  of  insured 
property. 

Cited  in  note  in  11  LJl.A.(NJS.)  984,  as  to  when  statements  may  be  regarded 
as  representations  although  expressly  denominated  in  policy  as  warranties. 
Constrnction  of  insurance  policy. 

Cited  in  North  British  &  M.  Ins.  Co.  v.  Edmundson,  104  Va.  486,  52  S.  E.  350, 
holding  that  courts  will  construe  insurance  policy  strictly  against  insurer  and 
liberally  in  favor  of  insured. 
Waiver  of  conditions  in  policy. 

Cited  in  Virginia  F.  &  M.  Ins.  Co,  v.  Richmond  Mica  Co.  102  Va.  429,  102 
A.  S.  R.  846,  46  S.  E.  463,  holding  that  conditions  in  insurance  policy  in  favor  of 
insurer  may  be  waived  by  him  or  his  general  agent. 
Knowledge  of  agent  as  affecting  liability  of  insurer. 

Cited  in  Glover  v.  National  F.  Ins.  Co.  30  C.  C.  A.  96,  42  U.  S.  App.  728,  85  Fed. 
125;  Phenix  Ins.  Co.  v.  Allen,  109  Ind.  273,  10  N.  E.  85,— holding  that  insurer 
cannot  set  up  a  misdescription  of  property  to  avoid  a  policy  where  it  was  made 
by  agent  of  insurer  after  full  inspection;  Continental  Ins.  Co.  v.  Pearce,  39  Kan. 
396,  7  A.  S.  R.  557,  18  Pac.  291,  holding  policy  not  avoided  for  misrepresenta- 
tions in  application  where  it  was  made  out  by  agent  of  insurer  after*  full  in- 
spection of  property  insured;  Mutual  F.  Ins.  Co.  v.  Ward,  95  Va.  231,  28  S.  E. 
209;  Farmers'  &  M.  Benev.  F.  Ins.  Co.  v.  Williams,  96  Va.  248,  28  S.  B.  214; 
Georgia  Home  Ins.  Co.  v.  Goode,  95  Va.  751,  30  S.  E.  366, — ^holding  knowledge  of 
agent  imputable  to  insurer  so  as  to  create  an  estoppel  to  set  up  matters  known  to 
agent  as  defense  to  policy. 

Cited  in  notes  in  107  A.  S.  R.  107,  on  imputing  to  insurers  knowledge  pos- 
sessed by  their  agents  irrespective  of  stipulations  in  policy;  11  L.R.A.  343,  on 
knowledge  of  insurance  agent  as  knowledge  of  company;  16  L.R.A.(N.S.)  1252, 
on  estoppel  because  of  agent's  interpretation  to  avoid  policy  void  at  inception. 
Admissibility  of  parol  evidence  as  to  transactions  between  insured  and 
agent  of  insurer. 

Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  Goode,  95  Va.  762,  30  S.  E.  370,  holding 
parol  evidence  as  to  what  passed  between  insured  and  agent  of  insurer  at  time 
of  insurance  admissible  upon  question  of  estoppel  against  insurer. 

Cited  in  note  in  16  L.R.A.(N.S.)  1196,  on  grounds  for  relaxation  of  parol  evi- 
dence rule  as  to  varying  or  contradicting  written  contract  for  purpose  of  avoid- 
ing forfeiture  in  insurance  policy. 
Enforcement  of  contract  upon  condition  precedent. 

Cited  in  Granite  Bldg.  Co.  v.  Saville,  101  Va.  217,  43  S.  E.  351,  holding  that 
where  contract  depends  upon  performance  of  a  condition  precedent  such  condi- 
tion must  be  performed  or  sufficient  reason  given  for  nonperformance  before 
contract  can  be  enforced. 

44  AM.   REP.    182,  KRAUS  v.   THOMPSON,    30   MINN.    «4,    14  N.   W. 

866. 
Knowledire  requisite  to  election  of  remedies. 

Cited  in  Pekin  Plow  Co.  v.  Wilson,  66  Neb.  115,  92  N.  W.  176,  holding  knowl- 
edge of  facts,  proffering  an  alternate  remedy,  is  essential  to  a  binding  elect  ion» 
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Election  between  action  and  rescission  of  contract. 

Cited  in  Cohoon  v.  Fisher,  146  Ind.  583,  45  N.  E.  787;  Njrsewander  r.  Lowman, 
124  Ind.  584,  24  N.  E.  355, — holding  mere  bringing  of  suit  for  rescission  does 
not  always  bar  an  action  for  damages;  Rochester  Distilling  Co.  t.  Devendorf, 
72  Hun,  428,  25  N.  Y.  Supp.  200,  holding  judgment  for  value  of  goods  without 
knowledge  of  purchaser's  fraud  does  not  preclude  a  rescission. 

Distinguished  in  Bryan-Brown  Shoe  Co.  y.  Block,  52  Ark.  458,  12  S.  W.  1073, 
holding  judgment  for  value  of  goods  with  knowledge  of  false  representations, 
precludes  a  rescission;  Moline  Plow  Co.  v.  Rodgers,  53  Kan.  743,  42  A.  S.  R.  317, 
37  Pac  111,  holding  an  owner's  suit  for  value  of  goods,  with  knowledge  of  im- 
portant facts,  was  an  election  to  pass  title  to  agent. 
Termination  of  right  to  rescind  a  contract. 

Cited  in  Bryan-Brown  Shoe  Co.  v.  Block,  52  Ark.  458,  12  S.  W.  1073;  Crooks 
V.  Nippolt,  44  Minn.  239,  46  N.  W.  349;  Parsons  v.  McKinley,  66  Minn.  464,  57 
N.  W.  1134, — holding  any  act  of  ratification  after  knowledge  of  facts,  authorizing 
a  rescission,  terminates  the  right. 

Cited  in  reference  note  in  10  A.  S.  R.  380,  on  rights  of  vendor  induced  to  part 
with  goods  by  fraud  of  vendee  lo  rescind  sale. 

44  AM.  REP.   185,  DOSDALIi  v.  OLMSTEAD  COUNTY,   SO  MINN.   06, 

14'N.  W.  458. 
liiability  of  public  corporations  for  performance  of  governmental  duties. 

Cited  in  Freel  v.  Crawfordsville,  142  Ind.  27,  37  L.R.A.  301,  41  N.  E.  312,  hold- 
ing school  corporation  is  not  impliedly  liable  to  employee  for  negligenoe  of  its  of- 
ficers; Vail  V.  Amenia,  4  N.  D.  239,  59  N.  W.  1092;  Altnow  v.  Sibley,  30  Minn. 
186,  44  A.  R.  191,  14  N.  W.  877,— holding  statutory  town  was  not  impliedly  liable 
for  negligence  as  to  repair  of  bridge ;  Weltsch  v.  Stark,  65  Minn.  5,  67  N.  W.  648, 
declaring  same  nonliability  of  town  in  case  of  direct  act  of  negligence  as  to 
repair  of  highway;  Kellogg  v.  Janesville,  34  Minn.  132,  24  N.  W.  359,  holding 
village,  assuming  powers  under  charter  was  liable  for  defects  in  sidewalks; 
Templeton  v.  Linn  County,  22  Or.  313,  15  L.RA.  730,  29  Pac.  795,  holding  a 
county  is  not  liable  at  common  law  for  defects  in  highways  or  roads;  Jasper 
County  V.  Allman,  142  Ind.  573,  39  L.R.A.  58,  42  N.  E.  206,  holding  county,  with 
only  a  limited  means  of  maintenance,  not  impliedly  liable  for  neglect  to  repair 
of  a  bridge;  Smith  v.  Carlton  County,  46  Fed.  340,  holding  county  was  not  im- 
pliedly liabel  for  injuries  from  n^ligent  blasting  during  building  of  approach 
to  a  bridge;  Gaare  v.  Clay  County,  90  Minn.  530,  97  N.  W.  422,  holding  county 
was  not  liable  for  commissioner's  failure  to  repair  ditch,  after  construction  by 
state,  in  absence  of  express  provision;  Rosenblit  v.  Philadelphia,  28  Pa.  Super. 
Ct.  587,  on  nonliability  of  school  districts  for  acts  of  officers  in  absence  of  ex- 
press statute. 

Cited  in  note  in  68  A.  D.  295,  on  liability  of  coimties  for  acts  or  negligence 
of  officers. 
—  Care  of  public  buildings  and  grounds. 

Cited  in  Snider  v.  St.  Paul,  51  Minn.  466,  18  L.R.A.  151,  53  N.  W.  763,  holding 
a  city  is  not  liable  for  negligence  in  operation  of  elevator  in  city  hall;  Bank  v. 
Brainerd  School  Dist.  49  Minn.  106,  51  N.  W.  814,  holding  an  independent  school 
district  was  not  liable  for  negligent  failure  to  make  repairs;  GuUikscm  v.  Mc- 
Donald, 62  Minn.  278,  64  N.  W.  812,  holding  a  village  is  not  liable  for  negli- 
gence in  maintaining  lockup  in  unfit  condition;  EQte  v.  Whitley  County  Ct.  91 
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Ky.  168,  11  L.R.A.  122,  16  S.  W.  57;  Webster  v.  Hillsdale  County,  99  Mich.  259, 
58  N.  W,  317, — holding  county  was  not  impliedly  liable  for  unhealthful  condi- 
tion of  jail;  Downing  t.  Mason  County,  87  Ky.  208,  12  A.  S.  R.  473,  8  S.  W. 
264,  holding  in  absence  of  statute  county  was  not  liable  for  flooding  of  lands 
in  erection  of  a  jail;  Bucher  v.  Northumberland  County,  209  Pa.  618,  59  Atl.  69, 
holding  county  was  not  impliedly  liable  for  negligence  as  to  repair  of  sidewalk 
in  front  of  its  buildings. 

Cited  in  notes  in  39  LbR.A.  64,  on  statutory  liability  of  county  for  injuria 
to  travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair;  12  E.  R. 
C.  692,  on  liability  of  counties  for  repairs  of  public  bridges. 
Distinction  between  different  kinds  of  corporations. 

Cited  in  Oklahoma  Agri.  &  Mechanical  College  v.  Willis,  6  Okla.  693,  40  L.It.A. 
677,  52  Pac.  921,  on  distinction  between  public  and  private  corporations  and 
between  different  classes  of  public  corporations. 

Cited  in  reference  note  in  25  A«  S.  R.  369,  on  distinction  between  liability  of 
municipal  corporations  proper  and  other  quasi  corporations,  for  negligence. 

44  AM.  REP.    187,   WARD  T.   HACKETT,    80   MINN.    150,    14  N.   W. 
678. 

Talldity  of  obligation  delivered  in  violation  of  condition. 

Cited  in  Berkey  v.  Judd,  34  Minn.  393,  26  N.  W.  6,  holding  agreement  for  ad- 
ditional sureties  on  executor's  bond  ineffective  against  an  obligee  without  notice. 
«- Agreement  for  other  signatures  on  notes  before  delivery. 

Cited  in  Davis  v.  Gray,  61  Tex.  606,  holding  agreement  for  additional  sureties 
ineffective  against  a  payee  without  notice;  First  Nat.  Bank  v.  Compo-Board 
Mfg.  Co.  61  Minn.  274,  63  N.  W.  731,  holding  guarantors  could  not  defeat  boi^ 
fide  indorsee  by  plea  that  blanks  had  been  filled  without  other  signers  as 
agreeing. 

Cited  in  reference  note  in  46  A.  R.  229,  on  procurement  of  additional  Signa- 
ture to  note  without  original  maker's  knowledge,  as  avoidance  thereof. 
'  Cited  in  note  in  46  LJLA.  346,  on  failure  to  perform  condition  as  to  procur- 
ing other  signers  to  negotiable  instrument  as  defense. 

Distinguished  in  Vander  Ploeg  v.  Van  Zuuk,  136  Iowa,  360,  124  A.  S.  R.  276, 
13  L.R.A.(N.S.)   490,  112  N.  W.  807,  holding  irregularity  in  filling  up  blanks 
available  under  negotiable  instruments  act  to  maker  as  against  the  payee. 
Material  alteration  of  written  instruments. 

Cited  in  reference  note  in  22  A.  S.  R.  912,  on  liability  of  g^uarantor  for  pay- 
ment of  negotiable  instruments. 

Cited  in  note  in  86  A.  S.  R.  93,  94,  on  addition  of  names  of  parties  to  written 
instrument  as  material  alteration. 
Alteration  of  note  before  delivery  to  payee. 

Cited  in  Babcock  v.  Murray,  68  Minn.  386,  69  N.  W.  1038,  holding  maker  in 
trusting  note  to  third  party,  cannot  set  up  fact  that  he  and  his  wife  signed 
the  paper  before  delivery. 
Parol  evidence  to  show  conditional  delivery. 

Cited  in  note  in  4  E.  R.  C.  209,  on  admissibility  of  parol  evidence  to  show  that 
delivery  of  written  instrument  was  conditional* 
Am.  Rep.  Vol.  XIX.— 8. 
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44  AM.  REP.  101,  AIiTNO\V  T.  SIBIiEY,  30  MINN.  186,  14  N.  W.  877. 
liiablllty  of  public  corporations  for  neg^llgence. 

Cited  in  Bank  v.  Brainerd  School  Dist.  49  Minn.  106,  51  N.  W.  814,  holding 
independent  school  district  not  liable  for  neglect  in  failing  to  make  repairs. 
—  Nonrepair  of  roads  and  bridges  by  county  or  town. 

Cited  in  Howard  County  t.  Legg,  93  Ind.  623,  47  A.  R.  390,  holding  counties, 
with  means  of  maintenance,  are  liable  for  neglect  as  to  repair  of  bridges;  Gaare 
T.  Clay  County,  90  Minn.  530,  97  N.  W.  422,  holding  county  was  not  liable  for 
commissioner's  failure  to  repair  a  ditch  after  construction  by  state;  Vail  t. 
Amenia,  4  N.  D.  239,  59  N.  W.  1092,  holding  statutory  town  not  liable  for  neg- 
ligence as  to  repair  of  bridge;  Weltsch  v.  Stark,  65  Minn.  5,  67  N.  W.  648,  hold- 
ing same  in  case  of  direct  act  of  negligence  in  repairing  road;  Jasper  County  v. 
Allman,  142  Ind.  573,  39  L.R.A.  58,  42  N.  E.  206,  holding  counties  with  only  a 
limited  means  of  maintenance  not  impliedly  liable  for  neglect  as  to  repair  of 
bridges;  Bailey  v.  Lawrence  County,  5  S.  D.  393,  49  A.  S.  R.  881,  59  N.  W.  219, 
holding  that  county  is  not  liable  for  failure  of  officers  to  repair  bridge,  in  ab- 
sence of  statute. 

Cited  in  notes  in  6  L.R.A.  696,  on  liability  of  towns  and  Tillages  for  failure 
to  keep  highways  in  safe  condition;  10  L.R.A.  735,  on  municipal  duty  to  keep 
streets  and  sidewalks  in  safe  condition,  and  liability  for  failure  to  do  so;  13 
L.RJL(N.S.)  1221,  on  common-law  liability  of  townships  for  defects  in  high- 
ways; 33  L.  ed.  U.  S.  334,  on  liability  of  municipalities  and  individuals  for 
obstructions  or  nuisances  in  street  or  want  of  repair  thereof. 

Distinguished  in  Peters  v.  Fergus  Falls,  85  Minn.  549,  29  N.  W.  586,  holding 
statutory  town  may  be  liable  to  private  owners  for  damage  to  lands  from  acta 
of  supervisors  within  scope  of  power  as  to  highways. 

44  AM.  REP.  104,  RED  RIVE31  ROIiliER  MILIiS  T.  WRIGHT,  80  MINN* 

S4f ,  15  N.  W.  167. 
Discharge  of  sawdost  into  river  as  a  reasonable  nse. 

Cited  in  Parker  v.  American  Woolen  Co.  195  Mass.  591,  10  L.RJL(N.S.)  584, 
81  N.  E.  468,  on  extent  to  which  mill  owner  may  deposit  saw-dust  in  stream. 

Distinguished  in  MacNamara  v.  Taft,  196  Mass.  597,  13  LJt.A.(N.S.)  1044,  8S 
N.  £.  310,  holding  discharge  of  noxious  chemicals  hj  manufacturer  was  an  un* 
reasonable  use. 
Right  to  natural  flow  of  stream. 

Distinguished  in  Clough  v.  Wing,  2  Ariz.  371,  17  Pac.  453,  holding  common* 
law  rule  as  to  right  to  natural  flow  is  subordinate,  in  arid  country,  to  uses  for 
irrigation  purposes. 

Reasonableness  as  measure  of  relative  rights  to  nse  of  waters. 

Cited  in  Bern!  v.  Boyer,  91  Minn.  469,  97  N.  W.  121,  holding  common-law 
rule  of  reasonable  use  applicable  between  riparian  manufacturer  and  one  float- 
ing logs  in  absence  of  statute;  Suffolk  Gold  Min.  &  Mill.  Co.  v.  San  Miguel  Con- 
sol.  Min.  &  Mill.  Co.  9  Colo.  App.  407,  48  Pac  828,  holding  like  rule  applicable 
to  appropriators  of  public  waters. 
Criteria  of  reasonable  nse  of  waters. 

ated  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  700,  63  A.  8.  R.  416,  36  L.R.A.  697, 
70  N.  W.  757;  Lockwood  Co.  v.  Lawrence,  77  Me.  297,  52  A.  R.  763;  People  ▼. 
Hulbert,  131  Mich.  156,  100  A.  S.  R.  588,  64  LJLA.  265,  91  N.  W.  211;  Minne* 
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boUl  Loan  &  T.  Ck).  v.  St.  Anthony  Falls  Water-Power  Co.  82  Minn.  505,  85  N.  W. 
520, — ^holding  circumstances  of  each  particular  case  must  be  considered. 

C^ted  in  note  in  41  L.R.A.  738,  on  reasonableness  of  use  of  water  in  stream  as 
between  upper  and  lower  proprietors. 
Reasonable  use  of  waters  as  a  question  of  fact. 

Cited  in  Minnesota  Loan  &  T.  Co.  v.  St.  Anthony  Falls  Water-Power  Co.  82 
Minn.  505,  85  N.  W.  520,  holding  reasonable  use  as  between  upper  and  lower 
proprietors  on  a  stream  was  question  of  fact;  Erickson  v.  Crookston  Water- 
works, Power  &  Light  Co.  105  Minn.  182,  17  L.R.A.(N.S.)  650,  117  N.  W.  435, 
holding  reasonable  use  of  artesian  waters  for  all  people  of  a  city  was  a  question 
of  fact. 
Rights  and  liabilities  as  to  nse  of  stream. 

Cited  in  reference  note  in  57  A.  R.  445,  on  upper  owner's  liability  for  fouling 
■treanL 

Cited  in  notes  in  56  A.  R.  89,  on  acquiring  by  prescription  a  right  to  obstruct 
or  pollute  a  stream;  30  A.  S.  R.  552,  on  debris  question;  30  A.  S.  R.  556,  on 
acquiring  right  by  custom  to  deposit  debris  in  stream;  84  A.  S.  R.  909,  as  to 
whether  mimicipal  corporations  have  any  greater  right  than  individuals  to  pol- 
lute waters;  41  L.R.A.  737,  on  correlative  rights  of  upper  and  lower  proprietors 
as  to  use  and  flow  of  water  in  stream;  41  LJt.A.  751,  on  right  as  between  upper 
and  lower  proprietors  to  throw  refuse  into  stream;  67  LJLA.  384,  on  what 
rights  conveyed  by  grant  of  flow  of  stream;  10  E.  R.  C.  243,  on  right  of  ri- 
parian owner  to  purity  of  stream. 

44  AM.  REP.  If  0,  TAYLOR  t.  MUELLER,  80  MINN.  848,  15  N.  W. 

418. 
A<3ceptance  taking  parol  sales  out  of  statute  of  frauds. 

Cited  in  Dinnie  v.  Johnson,  8  N.  D.  153,  77  N.  W.  612;  Fontaine  v.  Bush,  40 
Minn.  141,  12  A.  S.  R.  722,  41  N.  W.  465;  Waite  v.  McKelvey,  71  Minn.  167,  73 
N.  W.  727;  Powder  River  Live  Stock  Co.  v.  Lamb,  38  Neb.  339,  56  N.  W.  1019,— 
holding  unequivocal  act  by  buyer,  showing  intent  to  accept  and  appropriate 
property  as  owner,  essential  to  an  acceptance;  Hudson  Furniture  Co.  v.  Freed 
Furniture  A  Carpet  Co.  10  Utah,  31,  36  Pac.  132,  holding  clear  and  unequivocal 
act  by  buyer  or  his  agent  must  occur  after  a  delivery  of  the  property. 

Cited  in  note  in  49  A.  D.  338,  on  receipt  and  possession  of  goods  in  hands  of 
bailee  at  time  of  verbal  sale  under  statute  of  frauds. 
—  Effect  of  delivery  by  seller  to  carrier  selected  by  him. 

Cited  in  Simmons  Hardware  Co.  v.  Mullen,  33  Minn.  195,  22  N.  W.  294,  hold- 
ing it  not  an  acceptance  of  itself;  Tinkelpaugh-Kimmel  Hardware  Co.  v.  Minne- 
apolis Threshing  Mach.  Co.  20  Okla.  187,  95  Pao.  427,  holding  that  delivery  to 
carrier  on  order  of  purchaser  is  not  sufficient  acceptance  to  take  sale  out  of 
statute. 
Generality  of  usage  or  custom. 

Cited  in  Cleveland,  C.  C.  A  St.  L.  R.  Co.  v.  Jenkins,  174  111.  398,  66  A.  S.  xl. 
296,  62  LJLA.  922,  51  N.  E.  811,  holding  usage  or  custom  cannot  be  established 
by  a  few  isolated  instances;  Thompson  v.  Minneapolis  &  St.  L  R.  Co.  35  Miuu. 
428,  29  N.  W.  148,  holding  usage,  observed  by  four  other  railroads  was  not  a 
enstom  deemed  to  have  entered  into  contract;  Flatt  v.  D.  M.  Osborne  &  Co.  33 
Minn.  98,  22  N.  W.  440,  holding  same  as  to  a  usage,  observed  by  two  other 
machine  companies. 
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Cited  in  notes  in  2  L.R.A.  836,  on  legal  effect  of  usages  and  customs;  3  L.R.A. 
860,  on  binding  effect  of  custom  and  usage;  13  L.R.A.  439,  on  need  that  usagew 
to  be  effectual  be  applicable  to  matter  in  controversy. 
Newly  discovered  evidence  as  a  ground  for  a  new  trial. 

Cited  in  Wherry  v.  Duluth,  M.  &  N.  R.  Co.  64  Minn.  415,  67  N.  W.  223,  hold- 
ing testimony  of  witness,  who  was  not  called  at  former  trial  because  of  refusal 
to  disclose  nature  of  testimony  did  not  justify  a  new  trial. 

44  AM.  REP.  205,  BALDWIN  v.  ENSIGN,  49  CONN.  US. 
Liability  for  injury  by  domestic  animals  wrongfully  in  highway. 

Cited  in  Healey  v.  P.  Ballantine  &  Sons,  66  N.  J.  L.  339,  49  Atl.  511,  holding 
liability  for  injuries  from  horse,  being  led  on  sidewalk,  not  dependent  on  proof 
of  viciousness;  Decker  v.  McSorley,  111  Wis.  91,  86  N.  W.  554,  on  same  point 
as  to  horse  at  large. 

Cited  in  reference  note  in  1  A.  S.  R.  843,  on  right  to  use  highway  for  pasture 
and  allow  animals  to  run  at  large  therein. 

Cited  in  notes  in  125  A.  S,  R.  694;  16  L.RA.(N.S.)  649,— on  liability  of  owner 
for  injury  to  person  or  property  on  highway  by  animal  at  large  thereon  in  vio- 
lation of  statute. 

—  Proximate  cause. 

Cited  in  Monroe  v.  Hartford  Street  R.  Co.  76  Conn.  201,  56  Atl.  498,  holding 
unlawful  act  of  leaving  team  unhitched  may  be'  actionable  proximate  cause  of 
a  collision. 

44  AM.  REP.  210,  PUNK  T.  GAIiLIVAN,  40  CONN.  124. 
Nonenforcibility  of  rights  under  illegal  contract. 

Cited  in  Driscoll  v.  New  Haven,  75  Conn.  92,  52  Atl.  618,  holding  equity  will 
be  slow  in  enforcing  an  agreement  to  exercise  power  of  eminent  domain  for  a 
private  purpose;  Connecticut  Breweries  Co.  v.  Murphy,  81  Conn.  145,  70  Atl.  450, 
holding  that  note  for  liquors  illegally  sold  by  corporation  is  not  enforceable. 

Cited  in  notes  in  117  A.  S.  R.  503,  on  effect  of  knowledge  of  eontemplated 
performance  of  contract  in  illegal  manner;  7  L.R.A.(N.S.)  467,  on  secret  bonus 
to  officer  or  director  as  affecting  right  to  enforce  contract  against  corporation; 
12  L.R.A.(N.S.)  678,  on  validity  of  contracts  in  violation  of  law;  12  L.R.A.(N.S.) 
583,  on  validity  of  contract  expressly  prohibited  by  statute;  12  LJtA.(N.S.) 
586,  587,  on  implication  from  penalty  of  legislative  intention  to  prohibit  contracts; 
12  LJl.A.(N.S.)  593,  on  relation  between  illegality  and  contract  in  business 
which  it  is  a  misdemeanor  to  transact. 

—  Lottery  or  drawing  in  same. 

Distinguished  in  Hatch  v.  Hanson,  46  Mo.  App.  323,  holding  an  action 
could  be  maintained  for  share  of  prize  under  ticket  purchased  in  another  state 
where  lotteries  were  entirely  legal. 

—  Right  to  plead  illegality. 

C^ted   in  William  Wilcox  Mfg.  Co.  v.  Brazos,   74  Conn.   208,  50  Atl.   722, 
holding  contractor  may  plead  illegality  in  action  on  contract  to  rebuild  a  dam 
not  properly  approved. 
Erroneous  rejection  of  evidence  as  hasis  for  new  trial. 

Cited  in  Welsh  v.  Edmisson,  46  Ma  App.  282,  holding  ability  to  prove  offer 
will  be  presumed. 
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44  AM.  REP.  213,  SEEUBY  v.  lilTCHFIEIiD,  49  CONN.  134. 
liiabllity  of  municipality  for  condition  of  highway. 

Cited  in  reference  note  in  2  A.  S.  R.  169,  on  obligation  of  municipal  corpora- 
tion to  keep  streets  and  highways  in  safe  condition. 

Cited  in  notes  in  21  L.R.A.  277,  on  question  for  jury  as  to  liability  of  munic- 
ipal corporation   for  ice  on  streets  or   sidewalks;    13   L.R.A.(N.S.)    1238,  on 
liability  of  townships  for  accident  off  traveled  part  of  highway. 
Refusal  of  inaccurate  requests. 

Cited  in  Meriden  Sav.  Bank  y.  McCormack,  79  Conn.  260,  64  Atl.  338,  holding 
request,  objectionable  as  framed,  was  properly  refused. 
—  Where  charge  should  have  been  given  sua  sponte. 

Cited  in  Force  v.  Gregory,  63  Conn.  167,  38  A.  S.  R.  371,  22  L.R.A.  343, 
27  All.  1116,  holding  refusal  of  request,  not  precisely  correct,  requires  reversal 
in  case  there  was  duty  to  instruct  without  request. 

44  AM.  REP.  a  17,  liEWIS  v.  McCABE,  4f  CONN.  141, 
Validity  of  conditional  sales. 

Cited  in  Re  Pierce,  87  C.  C.  A.  637,  167  Fed.  765,  holding  that  title  still  re- 
mains in  vendor,  notwithstanding  contract  gave  power  of  sale;  Mack  v.  Story,  67 
Conn.  407,  18  Atl.  707;  Hirsch  v.  Steele,  10  Utah,  18,  36  Pac.  49,— holding  con- 
ditional sale  of  liquors  to  be  resold  by  vendee  was  valid  as  to  his  attaching  cred- 
itors; New  Haven  Wire  Co.  Cases,  57  Conn.  352,  6  L.R.A.  300,  18  Atl.  266,  hold- 
ing contract,  with  power  of  sale,  is  valid  between  either  the  parties  or  third  per- 
sons, provided  there  is  good  faith;  Warren  Mfg.  Co.  v.  Norwich  Bleaching,  Dye- 
ing k  Printing  Co.  66  Conn.  70,  13  Atl.  135,  on  retention  of  title  by  delivery  of 
property  under  contracl,  making  payment  a  condition  precedent  to  ownership; 
Cohen  v.  Schneider,  70  Conn.  606,  40  Atl.  455,  on  validity  of  conditional  sales  as 
against  creditors  of  vendee. 

Cited  in  note  in  12  L.R.A.  703,  on  validity  of  conditional  sales. 

Distinguished  in  Hotchkiss  v.  Higgins,  52  Conn.  206,  62  A.  R.  582;  Romeo  v. 
Martucci,  72  Conn.  504,  77  A.  S.  R.  327,  47  L.R.A.  601,  45  Atl.  1,— where  trans- 
action was  not  a  conditional  sale. 
^  Effect  of  power  of  sale  conferred  on  conditional  vendee. 

Cited  in  Robinson's  Appeal,  63  Conn.  290,  28  Atl.  40,  holding  greater  title  than 
that  possessed  could  be  transferred,  not  as  owner  but  under  the  power  conferred. 

Cited  in  notes  in  10  L.R.A.  235,  on  sale  of  goods  to  be  sold  by  purchaser;  18 
L.RJL  613,  on  analysis  of  law  as  to  validity  of  mortgage  of  merchandise  giving 
mortgagor  possession  with  power  of  sale;  22  L.RJL  850,  on  reservation  in  con- 
ditional sales  of  goods  to  be  resold. 

Distinguished  in  Re  Agnew,  178  Fed.  478,  holding  that,  where  goods  are  sold 
with  right  of  sale  by  buyer,  title  of  purchasers  from  buyer  is  good  as  against 
original  seller. 
Transactions  constituting  sale. 

Cited  in  Harris  v.  Coe,  71  Conn.  157,  41  Atl.  562,  holding  absence  of  limitation 
as  to  price  at  which  goods  could  be  sold  did  not  transform  an  agency  agreement 
into  a  sale;  Morrison  Mfg.  Co.  v.  Fargo  Storage  A  Transfer  Co.  16  N.  D.  256. 
113  N.  W.  605,  holding  transaction  conditional  sale. 

Cited  in  notes  in  94  A.  S.  R.  214,  on  distinction  between  absolute  sales  and 
conditional  sales;  67  A.  R.  672;  46  A.  S.  R.  297,  298,'--on  what  constitutes  a 
conditional  sale. 
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Rights  of  conditional  vendor. 

Cited  in  reference  note  in  1  A.  S.  R.  63,  on  rights  of  vendor  under  conditional 
sale  accompanied  by  delivery  of  possession  to  vendee. 
Conflict  of  laws  as  to  sale  of  liquors. 

Cited  in  note  in  61  L.R.A.  421,  on  conflict  of  laws  as  to  where  executed  con- 
tract for  sale  of  intoxicating  liquor  is  consummated. 

44  AM.  REP.  225,  MEECH  t.  ENSIGN,  49  CONN.  191. 
Right  of  stranger  to  sue  on  contract  beneficial  to  him. 

Cited  in  Baxter  v.  Camp,  71  Conn.  245,  71  A.  S.  R.  169,  42  L.R.A.  614,  41 
Atl.  803,  holding  third  person,  who  would  receive  a  direct  benefit  from  simple 
contract,  cannot  sue  thereon ;  Morgan  v.  Randolph  &  C.  Co.  73  Conn.  396,  51  L.R.A. 
653,  47  Atl.  658,  holding  creditor  could  not  sue  a  corporation,  assuming  partner- 
ship debts  on  reorganization;  Lamkin  v.  Baldwin  &  L.  Mfg.  Co.  72  Conn.  57,  44 
L.R.A.  786,  43  Atl.  1042  (dissenting  opinion),  on  extent  of  right  to  sue  on  prom- 
ises for  benefit  of  persons,  not  parties  thereto. 

Cited  in  notes  in  71  A.  S.  R.  183,  on  third  person's  right  to  enforce  contract 
for  his  benefit;  71  A.  S.  R.  201,  on  right  to  enforce  contract  to  pay  another  per- 
son's debt;  25  L.R.A.  260,  on  proper  party  to  sue  on  contract;  25  L.R.A.  262, 
263,  on  grounds  upholding  action  for  money  had  and  received  by  third  person  on 
contract  made  for  his  benefit ;  25  L.R.A.  263,  on  necessity  that  there  be  an  actual 
benefit  to  enable  third  party  to  sue  on  contract ;  25  L.R.A.  266,  on  right  of  third 
party  to  sue  on  contract  made  for  his  benefit;  1  E.  R.  C.  705,  on  right  of  action 
on  contract  made  for  benefit  of  third  person. 
—  Effect  of  assumption  clause  by  purchasers  of  mortgaged  premises. 

Cited  in  Boardman  v.  Larrabee,  51  Conn.  39,  holding  mortgagee  acquires  no 
right  of  action  under  assumption  clause;  Osborne  v.  Cabell,  77  Va.  462,  hold- 
ing mere  covenant  with  mortgagor  without  some  consideration  from  him  does 
not  create  a  personal  debt;  McKay  v.  Ward,  20  Utah,  149,  46  L.R.A.  623,  57  Pac. 
1024  (dissenting  opinion),  on  nonliability  under  assumption  clause  in  case 
mortgagor  was  not  liable  thereon. 

Cited  in  reference  notes  in  15  A.  S.  R.  514,  on  effect  of  assumption  of  mori>- 
gage  by  grantee;  71  A.  S.  R.  608,  on  grantee's  assumption  of  mortgage  debt. 

Cited  in  notes  in  78  A.  D.  78,  on  enforcement  by  mortgagee  of  grantee's  obli- 
gation; 47  A.  R.  473,  on  efl'ect  of  grantee's  acceptance  of  deed  conditioned  to  be 
subject  to  mortgage;  8  L.R.A.  315,  on  right  of  mortgagor  to  convey  premises 
subject  to  mortgage  debt;  71  A.  S.  R.  719;  6  L.R.A.  612;  25  L.R.A.  275,— on 
right  of  mortgagee,  creditor,  or  lienor  to  sue  one  purchasing  subject  to  mortgage, 
debt,  or  lien. 

Distinguished  in  Colchester  Sav.  Bank  v.  Brown,  75  Conn.  69,  52  Atl.  316, 
holding  statute  permitted  mortgagee  to  maintain  action  in  own  name  on  assump- 
tion clause. 

Disapproved  in  Central  Trust  Co.  v.  Berwind-White  Coal  Co.  95  Fed.  391,  hold* 
ing  mortgagee  could  sue  a  lessee  who  agreed  with  lessor  to  pay  interest  from  in- 
come under  the  lease. 

44  AM.  REP.  234,  HEATH  t.  BATES,  49  CONN.  34S. 
lilablllty  of  attorney  for  fees  and  costs  of  ofilcer  on  writ. 

Cited  in  Biggins  ▼.  Russo,  72  Conn.  238,  77  A.  S.  R.  307,  43  Atl.  1050,  bold- 
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ing  placing  of  writ  with  knowledge  of  probable  contest  of  rights  created  liability 
to  reimburse  officer  for  loss  sustained. 

Cited  in  reference  note  in  77  A.  S.  R.  309,  on  attorney's  liability  for  service 
of  writ. 

Distinguished  in  Joyce  v.  Morgan,  66  N.  H.  487,  23  Atl.  78,  holding  officer  may 
waive  rights  against  attorney  and  look  to  client  for  fees. 

44  AM.  REP.  287,  ABfBRIGAN  RAPID  T£IiEG.  OO.  v.  OONNECTIOUT 

TELEPH.  CO.  49  CONN.  852. 
Nature  of  telephone  companies. 

Cited  in  General  U.  Teleg.  Co.  v.  Bradbury,  106  Ind.  1,  6  N.  E.  721;  Hockett 
T.  State,  105  Ind.  250,  55  A.  R.  201,  5  N.  E.  178,— holding  character  is  that  of 
a  carrier  same  as  a  telegraph  company  and  citing  annotation  on  this  point. 

Cited  in  note  in  38  A.  R.  588,  on  telephone  companies  as  public  servants. 
-~  Validity  of  restrictions  In  licenses  for  use  of  patents. 

Cited  in  reference  notes  in  52  A.  R.  404,  on  telephone  company's  duty  to  serve 
all;  11  A.  S.  R.  116,  on  validity  of  telephone  company's  contract  to  discriminate 
between  telegraph  companies. 

Cited  in  notes  in  59  A.  R.  174,  175,  on  telephone  company's  duty  to  serve 
public  indiscriminately;  10  A.  S.  R.  132,  on  right  of  telephone  companies  to  dis- 
criminate; 5  L.R.A.  161,  on  state  regulation  of  telephone  companies;  15  L.R.A. 
321,  on  compulsory  service  by  telephone  company;  29  L.R.A.  792,  on  police  regu- 
lations of  other  business  in  which  patents  are  used. 

Disapproved  in  Delaware  &,  A.  Teleg.  &  Teleph.  Co.  v.  Delaware,  2  C.  C.  A. 
1,  3  U.  S.  App.  30,  50  Fed.  677,  holding  restriction  as  to  use  by  but  one  telegraph 
company  was  void ;  Commercial  Union  Teleg.  Co.  v.  New  England  Teleph.  &  Teleg. 
Co.  61  Vt.  241,  15  A.  S.  R.  893,  5  L.R.A.  161,  17  Atl.  1071,  holding  restriction 
against  connection  with  office  of  telegraph  companies  without  consent  was  void; 
Chesapeake  ft  P.  Teleph.  Co.  v.  Baltimore  &  O.  Teleg.  Co.  66  Md.  399,  59  A.  R.  167, 
7  Atl.  809,  holding  same,  there  being  a  statute  against  discrimination;  Bell 
Teleph.  Co.  v.  Com.  2  Sadler  (Pa.)  299,  3  Atl.  825,  17  W.  N.  C.  505,  17  Phila. 
405,  42  Phila.  Leg.  Int.  500,  on  invalidity  of  discriminations  as  to  use  of  tele- 
phones, thrown  open  to  the  public 

44  AM.  REP.  248,  HBMINGWAT  T.  COIiEBCAN,  49  GONN.  890. 
Effect  of  confidential  relations  on  transaction. 

Cited  in  Looby  v.  Redmond,  66  Conn.  444,  34  Atl.  102,  holding  fiduciary  re- 
lationship is  dependent  on  existence  of  duty  and  not  mere  reposing  of  confidence; 
Wells  ▼.  Houston,  23  Tex.  Civ.  App.  629,  57  S.  W.  584,  holding  intimate  friendship 
does  not  raise  a  presumption  against  transactions. 

Cited  in  notes  in  4  L.R.A.  637,  on  transactions  rendered  void  by  mental  in- 
capacity; 4  L.RJL  640,  on  confidential  relations  as  ground  for  setting  aside  con- 
veyance; 6  K  R.  C.  877,  on  degree  of  proof  nectary  on  part  of  one  who  occupies 
position  of  trust  or  sustains  position  of  legal  or  natural  authority  over  another^ 
to  establish  validity  of  gift  or  benefit  from  latter  to  former  or  any  financial 
settlement  between  them. 
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44  AM.  KEP.  246,  BIXBY  v.  PARSONS,  40  CONN.  488. 
Forfeiture  of  rights  under  contracts  of  employment  by  fraud  or  mis- 
conduct. 

Cited  in  Steele  v.  Crabtree,  130  Iowa,  313,  106  N.  W.  753,  holdlDg  fraud  or 
unfaithfulness  is  available  as  a  bar  and  not  merely  as  a  counterclaim;  Phoenix 
Mut.  L.  Ins.  Co.  ▼.  Holloway,  61  Conn.  310,  60  A.  R.  20,  holding  misconduct  for* 
feits  all  rights  under  contract,  especially  those  in  relation  to  the  future. 

Cited  in  note  in  13  L.R.A.  73,  on  servant's  dishonesty  as  defeating  right  to 
wages. 
Bona  fide  assignees  of  causes  of  action. 

Cited  in  Olmstead  t.  Scutt,  66  Conn.  126,  10  Atl.  619;  Muller  ▼.  Witte,  78 
Conn.  495,  62  AtL  766, — ^holding  assignment  without  consideration  and  for  bene- 
fit of  assignor  did  not  create  bona  fide  ownership. 

Distinguished  in  Metropolitan  L.  Ins.  Co.  v.  Fuller,  61  Conn.  262,  29  A.  S.  IL 
196,  23  Atl.  193,  where  beneficial  interest  was  intended  to  be  conveyed  and  ex- 
pressly stipulated  for. 

44  AM.  RKP.  249,  GATIilN  v.  HADDOX,  49  CONN.   402. 
Ratification  of  contracts  by  infants  after  majority. 

Cited  in  Kendrick  v.  Neisz,  17  Colo.  606,  30  Pac  246,  holding;  where  language 
is  relied  upon,  that  it  must  amount  to  a  new  promise. 

Cited  in  reference  note  in  13  A.  S.  R.  339,  on  ratification  of  contracts  by  in- 
fants after  coming  of  age. 

Cited  in  notes  in  44  A.  R.  273,  on  disaffirmance  by  married  woman  of  deed 
to  her  property  in  which  she  joined  with  her  husband  while  an  infant;  18  A.  S. 
R.  609,  on  ratification  of  infants'  bills  and  notes;  18  A.  S.  R.  706,  on  burden  of 
showing  ratification  by  infant;  18  A.  S.  R.  709,  710,  on  ratification  of  contracts,, 
executory  on  infants'  part,  by  new  promises  or  acknowledgments. 

44  AM.  KEP.  255,  PUROELIi  v.  ENGIilSH,  86  IND.  S4. 
Iilabllity  for  bad  condition  of  leased  premises. 

Cited  in  Deller  v.  Hofferberth,  127  Ind.  414,  26  N.  K  880,  holding  landlord,  not 
agreeing  to  repair,  not  liable  for  boilers  becoming  a  nuisance  after  letting  in 
action  by  third  person;  Abbott  v.  Jackson,  84  Me.  449,  24  Atl.  900,  holding  land- 
lord was  not  liable  to  third  person  for  defects  in  driveway  appurtenant  to  lease- 
hold and  citing  annotation  on  this  point. 

Cited  in  reference  note  in  66  A.  R.  268,  on  liability  of  property  owner  for  in- 
jury from  imhealthy  or  unsafe  premises. 

Cited  in  notes  in  66  A.  S.  R.  785,  on  liability  of  landlord  letting  premises  in 
defective  and  dangerous  condition;  23  L.R.A.  166,  on  liability  of  landlord  as  to 
condition  of  halls  and  stairways;  3  L.R.A.(N.S.)  317,  on  liability  of  landlord 
for  injuries  in  common  passage. 

—  As  to  Ice  or  snow  on  walks. 

Cited  in  Murphy  v.  Ninth  Ave.  R.  Co.  6  Misc.  298,  26  N.  Y.  Supp.  783,  on  non- 
liability of  owner  of  tenement  to  tenant  slipping  on  ice  on  walk  or  stoop. 

—  As  to  liability  between  landlord  and  tenant. 

Cited  with  special  approval  in  Whitehead  v.  Comstock,  26  R.  I.  423,  66  Ath- 
446,  holding  generally  that  landlord,  not  agreeing  to  repair,  is  not  liable  for  de» 
fects  in  premises. 


Digitized 


by  Google 


41  NOTES  ON  AMERICAN  REPORTS.  [246-255 

Cited  in  Charlie's  Transfer  Co.  v.  Malone,  169  Ala.  326,  48  So.  706,  holding  that 
landlord,  in  absence  of  covenant  to  repair,  is  not  liable  for  defects,  though  re- 
maining in  occupancy  of  part  of  premises;  Glenn  v.  Hill,  210  Mo.  291,  16  L.R.A. 
(NJ5.)  699,  109  8.  W.  27,  holding  that  landlord  who,  without  covenant  to  repair, 
undertakes  to  put  in  new  furnaces  is  not  liable  for  injuries  to  tenants  from  cold; 
McGinn  t.  French,  107  Wis.  64,  82  N.  W.  724,  holding  tenant  assumed  risk  in 
continuing  to  use  defective  premises,  easily  capable  of  repair;  Hamilton  v.  Feary,. 
8  Ind.  App.  616,  52  A.  S.  R.  485,  35  N.  £.  48,  on  dependency  of  landlord's  lia- 
bility on  existence  of  a  duty. 

Cited  in  reference  notes  in  45  A.  R.  344,  on  liability  of  landlord  to  tenant  for 
defect  in  conunon  entrance;  1  A.  S.  R.  472,  490,  on  landlord's  liability  to  tenant 
for  defective  condition  or  construction  of  premises. 

Cited  in  notes  in  50  A.  D.  776,  778,  779,  on  liability  of  lessor  to  tenant  for 
nuisances  or  injuries  from  failure  to  repair;  33  L.R.A.  450,  on  liability  of  land* 
k)rd  for  damages  from  omission  to  make  premises  habitable  or  safe. 
Breach  of  duty  as  a  basis  of  actionable  negligence. 

Cited  in  Cole  v.  McKey,  66  Wis.  600,  67  A.  R.  293,  29  N.  W.  279,  holding  't 
essential  to  sustainment  of  action. 
Duty  to  repair  leased  premises. 

Cited  in  Reehrs  v.  Timmons,  28  Ind.  App.  678,  63  N.  E.  481,  holding  no  cove- 
nant to  repair  is  implied  on  landlord's  part;  Smith  v.  State,  92  Md.  518,  51  L.R.A. 
772,  48  Atl.  92;  Mitchell  v.  Stewart,  187  Pa.  217,  40  Atl.  799,— on  same  point; 
Hanson  v.  Cruse,  155  Ind.  176,  57  N.  E.  904,  holding  same,  and  also  that  there  is 
no  warranty  of  habitability;  Lucas  v.  Coulter,  104  Ind.  81,  3  N.  E.  622,  holding 
no  warranty  of  present  or  future  fitness  is  implied  on  letting  in  absence  of  mis- 
representation ;  Monnett  v.  totts,  10  Ind.  App.  191,  37  N.  E.  729,  holding  tenant 
must  determine  fitness  of  premises  in  absence  of  fraud  or  misrepresentation,  where 
there  is  no  warranty;  Mull  v.  Graham,  7  Ind.  App.  561,  35  N.  E.  134;  Harry  v. 
Harry,  127  Ind.  91,  26  N.  E.  662, — ^holding  tenant  cannot  make  charge  for  labor 
or  rmproveroents  in  absence  of  express  contract;  Hopkins  v.  Ratliff,  115  Ind.  213, 
17  N.  E.  288,  holding  same,  though  improvements  were  made  through  persuasion 
by  landlord;  Lake  Erie  &  W.  R.  Co.  v.  Maus,  22  Ind.  App.  36,  51  N.  E.  735,  hold- 
ing even  if  relation  of  lessor  and  lessee  was  established,  that  tenant  was  bound 
to  keep  entire  premises  in  repair. 

Cited  in  notes  in  95  A.  D.  119,  on  landlord's  covenant  to  repair;  9  E.  R.  C. 
458,  on  implied  obligation  of  landlord  to  repair. 
—  As  to  common  portions  of  premises  occupied  by  separate  tenants. 

Cited  in  Jones  v.  Millsaps,  71  Miss.  10,  23  L.R.A.  156,  14  So.  440;  Kuhn  v. 
Sol.  Heavenrich  Co.  116  Wis.  447,  60  L.R.A.  585,  91  N.  W.  994,-— holding  no  cove- 
nant to  repair  a  common  roof  was  implied  rgainst  landlord;  Ward  v.  Fagin,  101 
Mo.  669,  20  A.  S.  R.  650,  10  L.R.A.  147,  14  S.  W.  738  (reversing  28  Mo.  App. 
116),  holding  injury  to  premises  by  third  persons  could  not  fix  liability  to  repair, 
though  only  part  of  premises  were  leased;  Dustin  v.  Curtis,  74  N.  H.  266,  11 
L.R^.(N.S.)  504,  67  Atl.  220,  13  A.  &  E.  Ann.  Cas.  169,  on  whether  control  of 
roof  imposes  duty  to  repair  on  landlord. 

Cited  in  note  in  14  L.R.A.  240,  on  landlord's  duty  as  to  hallways,  stairways, 
etc. 

Distinguished  in  Sawyer  v.  McGillicuddy,  81  Me.  318,  10  A.  S.  R.  260,  3  L.R.A. 
468,  17  Atl.  124;  La  Plante  v.  LaZear,  31  Ind.  App.  433,  68  N.  E.  312,— holding 
landlord,  exercising  dominion  over  steps  as  a  common  passageway,  was  liable  for 
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defects;  Cole  v.  McKey,  66  Wis.  500,  57  A.  R.  293,  29  N.  W.  279,  where  plaintiff 
was  occupying  in  violation  of  express  terms  of  lease. 
Effect  of  promise  to  repair  daring  tenancy. 

Cited  in  Morgan  v.  Sheppard,  156  Ala.  403,  47  So.  147;  Taylor  v.  Lehman,  17 
Ind.  App.  585,  46  N.  E.  84;  Glenn  v.  Hill,  210  Mo.  291,  16  L.R.A.(N.S.)  699,  109 
S.  W.  27;  Roehrs  v.  Tinunons,  28  Ind.  App.  578,  63  N.  E.  481, — holding  promise 
by  landlord,  without  consideration  other  than  the  tenancy,  is  unenforceable ;  Tuck- 
er V.  Bennett,  16  Okla.  187,  81  Pac.  423;  Mitchell  v.  Stewart,  187  Pa.  217,  40  Atl. 
799, — on  same  point;  Blake  v.  Dick,  15  Mont.  236,  48  A.  S.  R.  671,  38  Pac. 
1072,  holding  gratuitous  promise  to  clean  up  cellar  was  void. 

Cited  in  notes  in  34  L.R.A.  36;  77  A.  D.  230, — on  validity  of  promise  to  re- 
pair after  lease  is  entered  into. 
Propriety  of  directing  verdict. 

Cited  in  Hodge  v.  Farmers*  Bank,  7  Ind.  App.  94,  34  N.  E.  123,  holding  ver- 
dict can  be  directed  for  one  of  parties  only  where  there  is  no  evidence  to  sus- 
tain different  verdict;  Jacobs  v.  Jollcy,  29  Ind.  App.  25,  62  N.  £.  1028,  holding 
verdict  should  not  be  directed  in  favor  of  party  with  burden  of  issue  when  ver- 
dict must  be  based  wholly  or  partially  on  testimony  of  witnesses. 

—  or  verdict  for  defendant. 

Cited  in  Gipe  v.  Cummins,  116  Ind.  511,  19  N.  E.  466,  holding  verdict  for  de- 
fendant may.be  directed  in  a  proper  case;  Wolfe  v.  Evansviile  &  T.  H.  R.  Co. 
136  Ind.  383,  36  N.  E.  213,  holding  verdict  may  be  directed  for  defendant  in  case 
evidence  would  not  authorize  verdict  for  plaintiff;  Gregory  v.  Cleveland,  C.  C.  & 
I.  R.  Co.  112  Ind.  385,  14  N.  E.  228;  Wolfe  v.  McMillan,  117  Ind.  587,  20  N.  E. 
509, — ^holding  verdict  for  defendant  may  be  directed  in  case  plaintiff's  evidence 
favorably  construed,  fails  to  establish  any  fact  essential  to  the  action. 

—  In  cases  relating  to  negligence. 

Cited  in  Davis  v.  Mercer  Lumber  Co.  164  Ind.  413,  73  N.  E.  899,  holding' ver- 
dict for  defendant  oan  only  be  upheld  in  case  evidence,  favorably  considered,  fails 
to  establish  one  or  more  facts  essential  to  the  action ;  Day  v.  Cleveland,  C.  C.  ft 
8t.  L.  R.  Co.  137  Ind.  206,  36  N.  £.  854,  holding  verdict  for  defendant  may  be 
directed  in  case  evidence,  favorably  considered,  could  not  permit  a  recovery. 
Negligence  as  a  question  for  court  or  Jury. 

Cited  in  Cincinnati,  I.  St.  L.  A  C.  R.  Co.  v.  Grames,  8  Ind.  App.  112,  34  N.  E. 
613,  holding  question  is  generally  one  of  mixed  law  and  fact  though  it  may  be 
purely  of  law;  Pittsburgh.  C.  &  St.  L.  R.  Co.  v.  Spencer,  98  Ind.  186,  holding 
•question  on  undisputed  facts  is  for  court,  while  a  mixed  question  is  preiMmted  in 
ease  of  dispute;  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  409,  32  L.R.A. 
354,  34  S.  W.  1029,  oq  right  to  take  case  from  jury  where  there  is  no  dispute  as 
to  the  facts. 
Effect  of  demurrer  to  evidence. 

Cited  in  Hopkins  v.  Nashville,  C.  A  St.  L.  R.  Co.  96  Tenn.  409,  32  L.R.A.  354, 
34  S.  W.  1029,  holding  it  admits  truth  of  all  evidence  and  all  inferences  reason- 
ably to  be  drawn  from  it. 

Presumption  as  to  evidence  on  application  to  take  case  from  Jury. 

Cited  in  Marshall  v.  Harney  Peak  Tin  Min.  ft  Mill.  Mfg.  06.  1  S.  D.  350,  47 
N.  W.  290,  holding  evidence  and  all  legitimate  inferences  assumed  to  be  true 
whether  question  was  raised  by  demurrer  to  evidence,  or  motion  for  nonsuit,  or 
diirected  verdict. 
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IQection  between  diverse  theories  of  action  stated. 

Cited  in  Colglaaer  v.  Colglazier,  117  Ind.  460,  20  N.  E.  490,  to  point  that  an- 
swer, in  action  against  trustee  for  accounting,  setting  up  statute  of  limitations 
and  denial  of  trusteeship  is  bad;  Batman  v.  Snoddy,  132  Ind.  480,  32  N.  E.  327, 
holding  one  of  two  theories  of  a  cause  of  action  may  be  required  to  be  elected. 

44  AM.  REP.  263,  SIMS  t.  BARDONER,  86  Ind.  87.    (Cases  involving 
conveyances  from  same  married  woman  86  Ind.  577,  86  Ind.  602.) 

Disaffirmance  by  married  women  of  deeds  executed  during  minority. 

Cited  in  Sims  v.  Snyder,  86  Ind.  602,  holding  a  demurrer  was  improperly  sus- 
tained to  a  complaint  on  same  facts  as  cited  case,  except  that  remote  grantee 
with  notice  was  involved;  Sims  v.  Smith,  86  Ind.  577,  holding  same,  though  thei^ 
were  no  allegations  of  notice  or  that  husband  had  prohibited  disaffirmance  at  an 
earlier  date. 

Cited  in  reference  note  in  46  A.  R.  708,  on  married  woman's  right  to  disaffirm 
deed  executed  while  infant. 

Cited  in  note  in  18  A.  S.  R.  679,  681,  on  disaffirmance  of  deeds  of  infant  feme 
covert  after  reaching  majority. 

—  Effect  of  disability  of  coverture  tacked  to  nonage. 

Cited  in  Applegate  v.  Conner,  93  Ind.  185,  holding  disaffirmance  did  not  have 
to  be  made  until  removal  of  both  disabilities,  prior  to  the  code;  Sims  v.  Smith, 
86  Ind.  577 ;  Richardson  v.  Pate,  93  Ind.  423,  47  A.  R.  374,  holding  disaffirmance 
could  be  made  within  a  reasonable  time  after  becoming  discovert  prior  to  code. 

—  Power  to  disaffirm  during  coverture. 

Cited  in  Buchanan  v.  Hubbard,  96  Ind.  1,  holding  disaffirmance  may  be  made 
at  any  time  during  coverture,  and  citing  annotation  on  this  point. 
Time  allowed  infant  for  disaffirming  a  deed. 

Cited  in  McClanahan  v.  Williams,  136  Ind.  30,  35  N.  E.  897,  holding  reasonable 
time  after  attainment  of  majority  is  allowed. 

—  What  is  a  reasonable  time. 

Cited  in  Sims  v.  Smith,  86  Ind.  577;  Richardson  v.  Pate,  93  Ind.  423,  47  A.  R. 
374, — ^holding  disaffirmance  may  be  made  at  any  time  before  right  of  entry  is 
barred,  unless  there  is  ratification  or  estoppel;  Shipp  v.  McKee,  80  Miss.  741,  92 
A  8.  R.  616,  32  So.  281,  holding  same,  and  citing  annotation  with  special  approval 
on  this  point;  Stull  v.  Harris,  51  Ark.  294,  2  L.R.A.  741,  11  S.  W.  104,  holding 
acquiescence,  though  extending  through  many  years,  did  not  bar  disaffirmance 
during  coverture;  Shroyer  v.  Pittenger,  31  Ind.  App.  158,  67  N.  E.  475,  holding 
facts  pleaded  showed  a  disaffirmance  within  a  reasonable  time. 

Cited  in  note  in  18  A  8.  R.  675,  676,  on  disaffirmance  of  deeds  within  rea- 
sonable time  after  reaching  majority. 
Reasonable  time  as  a  question  of  circumstances. 

Cited  in  Richardson  v.  Pate,  93  Ind.  423,  47  A.  R.  374;  Shroyer  v.  Pittenger, 
31  Ind.  App.  158,  67  N.  E.  475, — holding  time  for  disaffirming  deed  executed  dur- 
ing infancy  depends  on  particular  facts. 
Validity  of  contract  by  infants. 

Cited  in  Qillenwaters  v.  Campbell,  142  Ind.  529,  41  N.  E.  1041,  holding  executed 
eootraots  are  voidable  and  not  void;  Shroyer  v.  Pittenger,  31  Ind.  App.  158,  67 
N.  E.  476,  holding  contracts  are  merely  voidable,  except  that  agreements  for 
necessaries  and  by  statutory  authority  are  binding;  Harris  v.  Roas,  86  Mo.  89, 
56  A  R.  411,  holding  a  dsed  was  voidable  and  not  void. 
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Interest  acqvlred  vnder  deed  from  Infant  wife  and  her  husband. 

Cited  in  Harris  ▼.  Ross,  86  Mo.  89,  56  A.  R.  411,  holding  wife,  either  with  or 
without  concurrence  of  husband  cannot  maintain  ejectment  during  continuance  of 
estate. 
Formalities  requisite  to  disaffirmance  of  deeds. 

Cited  in  Buchanan  v.  Hubbard,  119  Ind.  187,  21  N.  E.  538,  denying  necessity  of 
acts  equally  solemn  with  deed  itself. 
Disaffirmance  as  condition  precedent  to  action. 

Cited  in  Tomczek  ▼.  Wieser,  58  Misc.  46,  108  N.  Y.  Supp.  784,  holding  that 
ejectment  cannot  be  maintained  by  infant  imtil  he  has  disaffirmed  deed. 
Disability  of  married  women  to  be  estopped. 

Cited  in  Levering  v.  Shockey,  100  Ind.  558,  holding  estoppel  by  recital  of  con- 
sideration in  deed  ineffective  against  married  woman  prior  to  1881. 

44  AM.  REP.  274,  HENRY  CJOUNTY  TURNP.  CO.  ▼.  JACKSON,  86  IND. 

111. 
Venturing  into  known  danger  as  negligence. 

Cited  in  Ouverson  v.  Crafton,  5  N.  D.  281,  65  N.  W.  676,  holding  evidence  jus- 
tified finding  that  care  was  used  in  passing  engine  and  citing  annotation  on  this 
point;  Southern  R.  Co.  v.  Prather,  119  Ala.  588,  72  A.  S.  R.  949,  24  So.  836, 
liolding  negligence  per  se  not  established  in  crossing  railroad  tracks  partially 
obstructed,  and  citing  annotation  on  this  point. 

Cited  in  notes  in  55  A.  D.  673,  on  knowledge  of  or  reason  to  apprehend  danger 
as  essential  to  contributory  negligence  which  will  defeat  recovery  for  injury; 
4  L.R.A  214,  on  effect  of  voluntary  assumption  of  known  risk. 

Distinguished  in  Lake  Shore  A  M.  S.  R.  Co.  v.  Pinchin,  112  Ind.  592,  13  N. 
£.  677,  holding  a  risk  of  passing  between  a  train  of  cars  was  such  as  to  bar  a 
recovery. 
Use  of  highway  or  walls  in  known  dangerons  condition  as  negligence. 

Cited  in  Evansville  A  T.  H.  R.  Co.  v.  Crist,  116  Ind.  446.  9  A.  S.  R.  865,  2 
L.R.A.  450,  19  N.  £.  310,  holding  knowledge  of  defect  in  road  does  not  neces- 
sarily bar  a  recovery;  Samples  v.  Atlanta,  95  Ga.  110,  22  S.  E.  135,  holding 
same  in  case  of  a  bridge;  Howard  County  v.  Legg,  93  Ind.  523,  47  A.  R.  390, 
holding  knowledge  of  defect  in  bridge  is  important,  though  not  necessarily  con- 
clusive of  negligence;  Elyton  Land  Co.  v.  Mingea,  89  Ala.  521,  7  So.  666, 
holding  travel  on  road  known  to  be  defective  is  justifiable,  provided  there  is 
ordinary  care  and  citing  annotation  on  this  point;  Salem  v.  Walker,  16  Ind. 
App.  687»  46  N.  E.  90;  Seybold  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  367, 
46  N.  E.  1054, — ^holding  knowledge  of  defect  in  road  does  not  bar  recovery  but 
requires  care  in  proportion  to  danger;  Albion  v.  Hetrick,  90  Ind.  545,  46  A.  R. 
230;  Indianapolis  v.  Mullally,  38  Ind.  App.  125,  77  N.  E.  1132,— holding  same, 
and  that  question  of  care  is  one  of  fact;  Shelby  County  v.  Castetter,  7  Ind.  App. 
309,  34  N.  E.  687,  holding  same  in  a  case  involving  a  bridge;  Jackson  Coun^ 
V.  Nichols,  139  Ind.  611,  38  N.  E.  526,  on  same  point;  Himtingburgh  ▼.  First, 
22  Ind.  App.  66,  53  N.  E.  246,  holding  knowledge  of  defect  in  sidewalk  does  not 
miUce  use  negligence  but  requires  care  proportionate  to  known  danger;  Bedford 
V.  Woody,  23  Ind.  App.  231,  53  N.  E.  838,  holding  same,  and  that  question  of 
care  is  one  of  fact;  South  Bend  v.  Hardy,  98  Ind.  577,  49  A.  R.  792,  holding 
an  instruction  as  to  effect  of  knowledge  of  defect  in  ndewalk  was  not  erroneous: 
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Nicholas  T.  Peck,  21  R.  I.  404,  43  Atl.  1038   (dissenting  opinion),  on  unavail- 
ability of  mere  knowledge  of  defect  in  highway  as  a  bar  to  recovery. 

Cited  in  reference  notes  in  12  A.  S.  R.  921;  23  A.  S.  R.  602, — on  contributory 
negligence  in  walking  on  street  known  to  be  dangerous;  26  A.  S.  R.  194,  on 
contributory  negligence  of  plaintiff  as  bar  to  action  for  negligence. 

Cited  in  notes  in  8  A.  S.  R.  850;  66  A.  S.  R.  397, — on  contributory  negligence 
of  one  injured  by  defective  sidewalk. 
Notice  of  defect  in  street. 

Cited  in  note  in  5  L.R.A.  145,  on  notice  of  defect  on  street  to  fix  liabilitv  of 
municipality  for  injury. 

44  AM.  REP.  280,  PU£TT  ▼.  BBARD,  86  IND.  172,  Later  appeal  be- 
tween some  of  same  parties,  105  Ind,  68,  4  N.  B.  671. 
Superiority  of  liens  of  attorneys. 

Cited  in  Alderman  v.  Nelson,  111  Ind.  255,  12  N.  E.  394,  on  ineffectiveness  of 
assignment  to  impair  a  valid  lien  on  judgment. 
—  To  set-off  of  Judgments. 

Cited  in  Hroch  v.  Aultman  A  T.  Co.  8  S.  D.  477,  54  N.  W.  269,  holding  attor- 
ney acquired  superior  right  by  first  proceeding  to  assert  his  lien;  Caudle  v.  Rice, 
78  Ga.  81,  3  S.  E.  7,  holding  attorney's  lien  could  not  be  defeated  by  procuring 
assignment  of  judgment  for  use  as  a  set-off;  Ex  parte  Wells,  43  S.  C.  477, 
holding  judgments  would  not  be  set  off  without  protecting  attorney's  interest 
under  an  assignment;  Simmons  v.  Reid,  31  S.  C.  389,  17  A.  S.  R.  36,  9  S.  E. 
1058,  holding  same  in  a  case  where  attorney  had  in  turn  assigned  to  others  with- 
out notice. 

Cited  in  note  in  51  A.  S.  R.  279,  on  effect  of  set-off  on  attorney's  statutory 
lien. 
Set-off  of  mutual  Judgments. 

Cited  in  reference  notes  in  17  A.  8.  R.  40;  09  A.  S.  R.  794,— on  right  to  set 
off  one  judgment  against  anotlier. 
Right  to  defeat  set-off  by  claim  of  exemption  in  cfaoses  offset. 

Cited  in  Junker  v.  Hustes,  113  Ind.  524,  16  N.  E.  197.  holding  debtor's 
claim  of  exemption  of  interest  in  judgment  held  by  them  will  preclude  a  set  off; 
Smith  V.  Sills,  126  Ind.  205,  25  N.  E.  881,  holding  same  in  case  of  claim  of  in- 
terest in  a  note;  Wagner  v.  J.  H.  North  Furniture  &  C.  Co.  63  Mo.  App.  206; 
Coppage  V.  Gregg,  1  Ind.  App.  112,  27  N.  E.  670, — holding  same  in  case  of  claim 
of  interest  in  an  open  account;  Clark  v.  King,  2  N.  D.  103,  13  L.R.A.  233, 
49  N.  W.  416,  on  effect  on  set  off  of  right  to  claim  interest  as  exempt. 

Cited  in  reference  note  in  66  A.  S.  R.  674,  on  right  to  set  off  judgment  against 
^empt  judgment. 

Cited  in  note  in  16  L.R.A.(N.8.)  497,  on  right  to  set  off  one  judgment  against 
another  which  is  exempt  or  based  on  a  wrongful  taking  of  exempt  property. 
•  Distinguished  in  Caldwell  v.  Ryan,  210  Mo.  17,  124  A.  S.  R.  717,  16  L.R.A- 
(N.S.)  494,  108  S.  W.  533,  14  A.  &  E.  Ann.  Cas.  314,  holding,  where  set  off 
was  a  legal  right  by  statute,  that  claim  of  exemption  of  interest  can  be  de- 
feated indirectly  by  doctrine  of  set-off;  Fiscus  v.  Fiscus,  127  Ind.  283,  26  N.  £. 
831,  holding  a  distributee  cannot  assert  exemptions  as  a  basis  of  claim  to  share 
without  paying  indebtedness  to  estate;  Carpenter  v.  Cool,  115  Ind.  134,  17  N. 
E.  266,  where  there  was  no  proof  of  right  to  any  exemption. 
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Set  off  of  tort  Judgments  against  contract  Judgments. 

Cited  in  Leitz  v.  Hohman,  22  Pa.  Super.  Ct  1,  20  Lane.  L.  Rev.  57,  holding 
set  off  allowable  in  discretion  of  court;  Quick  v.  Durham,  115  Ind.  302,  16  N. 
E.  601,  on  propriety  of  set  off. 
Priority  of  set  off  over  champertous  assignment  of  Judgment. 

Cited  in  Beard  v.  Puett,  105  Ind.  68,  4  N.  E.  671,  holding  same  agreement  as 
in  cited  case,  when  proved  to  have  been  between  husband  and  wife,  gave  a  su- 
perior right  over  set  off. 

Cited  in  note  in  23  L.R.A.  338,  on  fraudulent  assignment  for  purposes  of  de< 
feating  set-off. 
£qai table  nature  of  right  to  set  off  Judgments. 

Cited  in  Beard  v.  Puett,  105  Ind.  68,  4  N.  E.  671;  Quick  v.  Durham,  115  Ind. 
302,  16  N.  £.  601, — holding  one  judgment  will  be  set  off  against  another  only 
in  case  of  a  clear  equity;  Clark  v.  Sullivan,  3  N.  D.  280,  55  N.  W.  733,  on 
same  point;  Hatfield  v.  Mahoney.  39  Ind.  App.  409,  70  N.  E.  408,  holding  equity 
required  holding  that  administrator  took  an  assignment  of  judgment  against 
creditor  of  estate,  subject  to  equities;  Potter  ▼.  Lohse,  31  Mont.  91,  77  Pac.  419, 
on  remedy  by  bill  in  equity  or  other  appropriate  proceeding. 
Attorney's  right  to  lien  on  Judgment  or  fruits  of  action. 

Cited  in  Koons  v.  Beach,  147  Ind.  137,  45  N.  E.  601,  holding  attorney  may  have 
lien  on  fund  created  by  his  aid,  regardless  of  statutory  liens  on  judgment. 

Distinguished  in  Hanna  v.  Island  Coal  Co.  5  Ind.  App.  163,  51  A.  S.  R. 
246,  31  N.  E.  846,  holding  an  attorney  could  not  acquire  a  lien  where  client 
compromised  action  for  damages  before  judgment;  Alden  v.  White,  32  Ind.  App. 
393,  68  N.  E.  913,  holding  attorney,  hired  by  owners  of  parts  of  judgment,  can- 
not enforce  lien  for  freeing  land  subject  to  judgment  from  tax  liens,  against 
parts  of  judgments  in  hands  of  subsequent  purchasers. 
—  Reason  of  rule  giving  right  to  lien. 

Cited  in  Miedreich  v.  Rank,  40  Ind.  App.  393,  82  N.  K  117,  on  creation  of 
fund  by  services  as  the  reason  of  the  rule. 
Method  of  creating  an  attorney's  statutory  lien. 

Cited  in  Alderman  v.  Nelson,  111  Ind.  255,  12  N.  E.  394,  holding  notice  of 
intention  must  be  entered  at  rendition  of  judgment. 
Construction  of  statutes  of  exemption. 

Cited  in  Burdge  v.  Bolin,  106  Ind.  175,  55  A.  R.  724,  6  N.  E.  140;  Zumpfe 
V.  Gentry,  163  Ind.  219,  54  N.  E.  805;  Butner  v.  Bowser,  104  Ind.  255,  3  N. 
E.  889, — holding  liberal  construction  allowed. 
Irregularities  in  pocedure  vraived  by  inaction. 

Cited  in  Jackson  v.  Weaver,  98  Ind.  307,  holding  petition  for  license  to  sell 
lands,  not  showing  whether  debt  was  incurred  as  principal  or  surety,  is  suf- 
ficient after  verdict;  McFadden  v.  Ross,  93  Ind.  134,  holding  administrator 
filing  answer  in  proceeding  for  removal  cannot  assert  its  irregularity  as  a' 
part  of  record;  Howard  County  v.  Armstrong,  91  Ind.  528,  holding  formal  pres- 
entation of  case  may  be  made  in  proceeding  for  refund  of  taxes  if  parties  fail 
to  enter  objection;  Quick  v.  Durham,  115  Ind.  302,  10  N.  E.  601,  holding  same 
in  case  of  proceeding  to  set  off  judgments,  though  remedy  by  motion  would  be 
sufficient. 
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Bistkts  of  assignee  of  Jud^rinent. 

Cited  in  reference  note  in  83  A.  D.  315*  on  assignment  of  judgment  taking 
fdbjeet  to  equities. 

44  AM.  REP.  285,  HARLET  v.  HEIST,  86  IND.  196* 
Nature  of  Insurance  contracts. 

Cited  in  Steele  v.  Gatlin,  115  Ga.  929,  59  L.R.A.  129,  42  S.  E.  253,  holding 
policy  is  a  chose  in  action,  even  before  death  of  insured;  Bushnell  v.  Bushnell, 
92  Ind.  503,  on  right  to  assign  policy  as  a  chose  in  action;  State  Tax  Comrs. 
T.  Holliday,  150  Ind.  216,  42  L.R.A.  826,  49  N.  E.  14  (dissenting  opinion),  on 
character  of  policy  as  a  chose  in  action. 
^Nature  of  beneficiary's  interest. 

Cited  in  Damron  v.  Pennsylvania  Mut.  Lu  Ins.  Co.  99  Ind.  478,  holding  policy 
on  life  of  husband  payable  to  wife  or  assigns  was  assignable  by  her;  Re  Dobbel, 
104  Cal.  432,  43  A.  S.  R.  123,  38  Pac.  87,  holding  policy  on  life  of  husband  pay- 
able to  wife  is  her  separate  property,  though  husband  pays  the  premiums; 
Small  y.  Jose,  86  Me.  120,  29  Atl.  976,  holding  rights  of  widow  and  daughters 
as  beneficiaries  under  policy  payable  to  representatives  of  insured  became 
vested  and  transmissible  at  issuance  of  the  policy;  Laughlin  v.  Norcross,  97 
Me.  33,  53  Atl.  834,  holding  interest  under  policy  payable  to  wife,  if  living, 
and  if  deceased  to  her  executors,  etc.,  passed  under  a  devise  by  beneficiary  to 
insured;  Brown  v.  Murray,  54  N.  J.  Eq.  594,  35  Atl.  748,  holding  reserve  fund 
under  policy  on  life  of  husband,  for  sole  use  of  wife  but  payable  to  insured  or 
his  executors,  belongs  to  executors  of  wife,  dying  first;  Pool  v.  New  England 
Mut  L,  Ins.  Co.  123  App.  Div.  885,  108  N.  Y.  Supp.  431,  holding  proceeds  of 
policy  on  life  of  husband,  taken  out  by  and  payable  to  wife,  belong  to  her  es- 
tate, though  she  died  first  and  made  him  her  sole  legatee;  Millard  ▼.  Brayton, 
177  Mass.  533,  83  A.  S.  R.  294,  52  L.R.A.  117,  59  N.  E.  436,  holding  proceeds 
of  policy  on  life  of  husband,  taken  out  by  wife  for  her  benefit,  and  if  not  living 
for  benefit  of  children,  belong  to  administrator  of  latter  in  case  husband  was 
last  one  to  die;  Milner  v.  Bowman,  119  Ind.  448,  5  L.R.A.  95,  21  N.  E.  1094, 
on  right  of  insured  to  inherit  vested  interest  of  beneficiary,  subject  to  rights  of 
creditors. 

Cited  in  note  in  11  A.  S.  R.  723,  on  effect  of  beneficiary's  death  during  life  of 
insured. 

—  Power  of  Insured  to  affect  beneficiaries  by  acts  In  general. 

Cited  in  Kline  v.  National  Ben.  Asso.  Ill  Ind.  462,  60  A.  R.  703,  11  N.  E. 
•20,  holding  interest  of  beneficiary  in  ordinary  contract  cannot  be  affected  by 
subsequent  acts  of  insured;  Carpenter  v.  Knapp,  101  Iowa,  712,  38  L.R.A. 
128,  70  N.  W.  764,  on  same  point;  Supreme  Lodge,  K.  P.  v.  Schmidt  98  Ind. 
374,  holding  subsequent  admissions  cannot  affect  beneficiary  in  policy  in  mutual 
society,  though  beneficiaries  could  have  been  changed. 

—  Power  of  Insured  to  devest,  limit  or  alter  interest  of  beneficiaries. 
Cited  in  Jackson  Bank  v.  Williams,  77  Miss.  398,  78  A.  S.  R.  530.  26  So. 

965;  Atkins  v.  Atkins,  70  Vt.  565,  41  Atl.  503,— holding  interest  of  bene- 
ileiary  cannot  be  transferred  by  any  act  of  insured  after  issuance  of  policy; 
Breitung's  Estate,  78  Wis.  33,  47  N.  W.  17  (dissenting  opinion),  on  same 
point;  Washington  L.  Ins.  Co.  v.  Berwald,  97  Tex.  111.  76  S.  W.  442,  1  A.  &  E. 
Ann.  Cas.  682,  holding  policy  cannot  be  terminated  by  agreement  between  in- 
sured and  insurer,  except  on  conditions  fixed  by  its  terms;  Griffith  v.  New  York 
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L.  Ins.  Co.  101  Cal.  627,  40  A.  S.  R.  96,  36  Pac.  113,  holding  policy  regularly 
delivered  to  i'nsUred  cannot  be  surrendered  without  consent  of  beneficiary;  Yore 
y.  Bankers'  &  M.  Mut.  Life  Asso.  88  Cal.  600,  26  Pac.  514,  on  whether  policy 
can  be  disposed  of  by  will  against  right  of  beneficiary;  Brown  v.  Murray,  54 
N.  J.  Eq.  594,  36  Atl.  748,  on  extent  of  insured's  right  to  divert  fund  from 
beneficiary  named. 

Cited  in  notes  in  87  A.  S.  R.  498,  on  vested  right  of  beneficiary  indefeasible 
by  assignment  by  insurer;  87  A.  S.  R.  502,  on  right  of  assured  to  assign  life 
insurance  policy  payable  to  assured  or  to  his  personal  representatives;  5  L.R.A. 
07,  on  right  to  change  beneficiary  when  reserved  in  policy;  5  L.R.A.  08,  on 
difference  between  policies  of  insurance  and  certificates  of  benefit  societies  as  to 
right  to  change  beneficiaries;  49  L.R.A.  737,  on  power  of  insured  to  destroy 
rights  of  beneficiary  in  regular  life  policy;  49  L.R.A.  740,  on  power  of  insured  to 
destroy  rights  of  beneficiary  in  regular  life  policies  by  assignments. 

Distinguished  in  Prudential  Ins.  Co.  v.  Young,  14  Ind.  App.  560,  56  A.  8.  R. 
319,  43  N.  E.  253,  where  beneficiary  designated  was  the  insured's  estate;  Union 
Cent.  L.  Ins.  Co.  v.  Woods,  11  Ind.  App.  335,  37  N.  E.  180,  on  validity  against 
beneficiary  of  provision  in  policy  providing  for  a  loan  and  its  deduction;  Mil- 
ner  v.  Bowman,  119  Ind.  448,  5  L.R.A.  05,  21  N.  E.  1094,  holding  insured  in 
benefit  certificate  could  change  beneficiary  without  a  vested  interest;  Holland 
V.  Taylor,  111  Ind.  121,  12  N.  E.  116,  holding  beneficiary  in  mutual  benefit 
certificate  could  only  be  defeated  by  a  change  in  manner  provided  in  the  by- 
laws; Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106  Ind.  593,  7  N.  E.  317, 
holding  like  beneficiary  cauld  not  be  changed  where  charter  provided  how  and 
to  whom  benefit  should  be  paid. 

Reimbiirseinent  of  third  persons  for  payment  of  premiums. 

Cited  in  Kendall  v.  Equitable  L.  Assur.  Soc.  171  Mass.  568,  51  N.  E.  464, 
holding  beneficiary  joining  in  pledge  of  policy  cannot  redeem  without  payment 
of  advancements  for  premiums  with  interest;  Rose  v.  Wilkins,  78  Miss.  401,  29 
So.  397;  Proctor  v.  United  Order  G.  S.  203  Mass.  687,  25  L.R.A.(N.S.)  370, 
S9  N.  E.  1042;  Farmers'  A  T.  Bank  v.  Johnson,  118  Iowa,  282,  91  N.  W.  1074,— 
on  right  to  recover  advancements  for  premiums  with  interest  in  case  of  a  de- 
fective assignment. 

Cited  in  note  in  87  A.  S.  R.  613,  on  recovery  of  premiums  paid  by  assignee 
under  invalid  assignment. 
Assignability  of  life  Insurance  policy. 

Cited  in  notes  in  56  A.  D.  752,  on  assignment  of  insurance  by  persons  other 
than  beneficiaries;  87  A.  S.  R.  486;  26  L.  ed.  U.  S.  268, — on  assignability  of  life 
insurance  policy;   9  L.R.A.   660,  on  assignability  of  life   insurance  policy  by 
delivery. 
Right  to  insure  husband. 

Cited  in  note  in  53  L.R.A.  818,  on  wife's  right  to  insure  life  of  her  husband. 

44  AM.  RKP.  292,  STRONG  t.  STATE,  86  IND.  208. 
What  constitutes  false  pretenses. 

Cited  in  SUte  v.  Swan,  55  Wash.  97,  133  A.  8.  R.  1024,  24  LJLA.(NJ3.) 
575,  104  Pac  146,  19  A.  &  E.  Ann.  Cas.  1129,  holding  that  obtaining  donation 
of  money  as  charity  under  false  representations  constitutes  offense  of  false 
pretenses. 
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Cited  in  reference  note  in  30  A.  S.  R.  134,  on  sufficiency  of  indictment  for 
false  pretenses. 

Cited  in  notes  in  25  A.  S.  R.   381,  on   illustrations  of  false  pretenses;    24 
L.R.A.(NJS.)   575,  on  obtaining  money  as  a  charity  by  false  representations. 
Criminality  of  false  pretenses  coupled  with  promises. 

Cited  in  State  v.  Vandenburg,  159  Mo.  230,  60  S.  W.  79,  holding  pretense  as 
to  character  as  insurance  agent  not  affected  by  promise  to  deliver  policy  for  note 
received. 

Purpose  of  statutes  punishing  false  pretenses. 

Cited  in  State  v.  Styner,  154  Ind.  131,  56  N.  E.  98,  holding  statute  did  not 
operate  for  mere  protection  of  trade  and  credit;  Baker  v.  State,  120  Wis.  135, 
97  N.  W.  566,  holding  statute  operated  for  protection  of  gifts  for  charity. 
Competency  of  evidence  as  to  offense  other  than  that  charged  to  show 
knowledg,  intent,  or  plan. 

Cited  in  Jackson  v.  People,  18  UL  App.  508,  holding  that  in  indictment  for 
false  pretenses  in  sale  of  horse,  evidence  of  similar  pretenses  in  other  sales  is  iof 
admissible;  Thomas  v.  State,  103  Ind.  419,  2  N.  K  808,  holding  another  letter 
of  similar  character  was  competent  to  show  intent  in  prosecution  for  sending 
obscene  or  lewd  matter;  Shears  v.  State,  147  Ind.  51f  46  N.  E.  331,  holding 
other  like  offenses  ought  not  to  be  admitted  in  a  prosecution  for  larceny;  State 
▼.  Fitchette,  88  Minn.  145,  92  N.  W.  527,  holding  same  in  case  of  a  prosecution 
for  receiving  reward  for  procurement  of  appointment;  Redding  v.  Redding, 
<W  Vi.  500,  38  Atl.  230,  holding  same  in  case  of  an  issue  of  forgery  in  a  civil 
suit;  Shipp  v.  Com.  101  Ey.  518,  41  S.  W.  856,  holding  contra  in  case  of  a  pros- 
ecution for  false  entries  on  bank  books  with  intent  to  defraud;  Johnson  t. 
Brown,  130  Ind.  534,  28  N.  £.  698,  holding  defendant  in  slander  cannot  be 
asked  as  to  similar  statements  to  others  to  show  that  words  in  question  were 
probably  spoken;  State  ▼.  Savage,  36  Or.  191,  60  Pac.  610,  holding  proposed 
robbery  of  train  was  competent  in  prosecution  for  larceny  from  express  office 
as  part  of  scheme  to  rob  the  company;  Eacock  v.  State,  169  Ind.  488.  82  N.  E. 
1039,  holding  other  conspiracies  to  blackmail  competent  to  prove  intent  in 
prosecution  for  a  particular  offense. 

Annotation  cited  in  Farmer  v.  State,  100  6a.  41,  28  S.  E.  26,  holding  similar 
representations  to  another  at  about  same  time  competent  to  prove  intent  in 
prosecution  for  being  a  swindler;  State  t.  Kelley,  65  Vt.  531,  36  A.  S.  R.  884, 
^  AtL  203,  as  classifying  with  more  or  less  particularity  the  cases  within  the 
Tule. 

Cited  in  reference  notes  in  52  A.  R.  389,  on  proof  of  intent  in  cases  of  ob- 
taining property  by  cheating  by  evidence  of  similar  acts;  21  A.  S.  R.  399,  on 
proof  of  other  crime  to  show  intent  to  conmiit  murder;  62  A.  S.  R.  570,  on 
evidence  of  other  distinct  offenses;  66  A.  S.  R.  811,  on  evidence  of  former  for- 
.geries. 

Cited  in  notes  in  25  Ai.  S.  R.  387,  on  admissibility  of  other  false  pretenses 
under  indictment  for  particular  offense;  2  A.  S.  R.  420;  16  A.  S.  R.  291;  36 
A.  S.  R-  890;  61  A.  a  R.  841;  96  A.  S.  R.  697;  62  L.R.A.  197,— on  evidence  of 
other  crimes  in  criminal  case;  62  L.R.A.  216,  on  evidence  of  other  crimes  to 
show  intent  where  there  is  other  evidence  or  presumption  of  intent;  62  L.R.A. 
248,  on  evidence  of  other  crimes,  on  trial  for  fraud  or  false  pretenses;  8  E.  R. 
€.  88,  on  proof  of  acts  committed  subsequent  to  offense  to  show  intent  or  motive. 
Am.  Rep.  Vol.  XIX.— 4. 
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44  AM.  REP.  308,  GOBIiE  ▼.  DILIiON,  86  IND.  327. 
Estoppel  by  former  adjudication. 

Cited  in  State  ex  rel.  Braden  v.  Krug,  94  Ind.  366,  holding  generally  tliat 
whatever  was  or  might  have  been  litigated  will  be  deemed  settled;  Stringer  v. 
Adams,  98  Ind.  539,  holding  same  contra  as  to  that  which  could  not  have  been 
litigated;  Kilander  v.  Hoover,  111  Ind.  10,  11  N.  E.  796,  holding  it  is  only 
where  a  judgment  involves  the  whole  of  a  series  of  notes  and  settles  the  entire 
defense  thereto  that  it  operates  at  an  estoppel  as  to  the  whole;  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow,  203  Mass.  159,  —  L.R.A.(N.S.)  — ,  89  N. 
E.  193,  holding  that  joint  tort  feasor  in  action  to  hold  him  severally  liable  can- 
not set  up  as  bar  judgment  for  another  joint  feasor. 
^Rnle  for  determining  issues  adjudged. 

Cited  in  McFadden  t.  Ross,  108  Ind.  512,  8  N.  E.  161,  holding  generally  that 
issuable  facts,  on  which  plaintifif's  case  proceeded  determine  what  was  in  issue, 
unless  examination  of  all  pleadings  show  that  other  matters  were  brought  for- 
ward. 
~  Defensive  matters  and  cross  actions. 

Cited  in  McNicholas  v.  Lake,  13  Colo.  App.  164,  56  Pac.  987,  holding  judg- 
ment in  action  on  building  contract  was  conclusive  as  to  a  defense  of  unskilful 
work  directly  raised  in  former  action;  Howe  ▼.  Lewis,  121  Ind.  110,  22  N.  E. 
978,  holding  general  verdict  for  defendant  in  action  for  price  of  monument  barred 
action  to  recover  value  of  property  applied  on  price,  where  its  application,  fraud, 
and  abandonment  of  contract  had  been  asserted;  Reichert  v.  Krass,  13  Ind. 
App.  348,  41  N.  E.  835,  holding  claim  for  breach  of  building  contract  would 
have  been  waived  if  not  set  up  in  action  on  contract,  where  plaintiff  alleged 
full  performance  ;Franke  v.  Franks,  15  Ind.  App.  529,  43  N.  E.  468*  holding  final 
judgment  settles  every  actual  or  possible  defense,  whether  there  was  an  answer 
or  default,  though  contra  as  to  cross  action,  unless  it  was  actually  involved  in 
the  former  issues. 

Distinguished  in  Newman  v.  Qates,  150  Ind.  59,  49  N.  E.  826,    (dismissing 
certiorari  to  review  18  Ind.  App.  392,  46  N.  E.  654),  on  nonestablishment  of 
estoppel  as  to  a  certain  matter  of  recoupment  or  counterclaim  which  could  not 
have  been  shown  under  general  issue  pleaded. 
—  Default  Judgments. 

Cited  in  Lawrence  v.  Beecher,  116  Ind.  312,  19  N.  E.  143,  holding  incidentaT 
matters  to  full  extent  of  complaint  and  no  further  are  precluded ;  Allen  v.  Jones,. 
1  Ind.  App.  63,  27  N.  E.  116,  holding  even  a  default  judgment  on  note  and  mort- 
gage will  preclude  action  for  money,  when  payment  was  a  matter  of  defense; 
Pence  v.  Long,  38  Ind.  App.  63,  77  N.  E.  961,  holding  only  matters  properly 
pleaded  in  complaint  are  res  judicata. 
Judgment  for  services  as  estoppel  on  fact  of  malpractice. 

Cited  in  Jordahl  v.  Berry,  72  Minn.  119,  71  A.  S.  R.  469,  45  L.R.A.  541,  75  N. 
W.  10,  holding  default  judgment  for  services  by  physician  does  not  preclude 
patient's  action  for  malpractice;  Lawson  v.  Conaway,  37  W.  Va.  159,  38  A.  S. 
R.  17,  18  L.R.A.  627,  16  S.  E.  564,  holding  same,  though  contra  in  case  of  ap- 
pearance to  defend;  Sale  v.  Eichberg,  105  Tenn.  333,  52  LJLA.  894,  59  S.  W. 
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1020,  holding  judgment  by  confession,  to  prevent  estoppel,  in  action  by  physician 
for  services  did  not  preclude  an  action  for  malpractice. 

Cited  in  note  in  45  L.RJ^.  543,  544,  on  recovery  by  physician  as  bar  to  action 
for  malpractice. 
When  action  is  in  tort. 

Cited  in  Indiana  Nitroglycerine  ft  Torpedo  Co.  ▼.  Lippincott  Glass  Co.  165 
Ind.  361,  75  N.  E.  649,  holding  a  complaint  against  master  and  servant  for 
n^ligence  of  latter  stating  no  consideration  was  based  on  negligence. 
—  Actions  against  physicians  for  malpractice. 

Cited  in  De  Hart  v.  Haun,  126  Ind.  378,  26  N.  £.  61,  holding  complaint,  alleg- 
ing no  consideration,  but  an  undertaking,  was  in  tort;  Thomas  v.  Dabblemont, 
31  Ind.  App.  146*  67  N.  £.  463,  holding  paragraphs  of  complaint  judged  by  gen- 
eral scope  and  averments,  were  in  tort;  Boor  v.  Lowrey,  103  Ind.  468,  53  A. 
R.  519,  3  N.  K  151,  on  form  of  particular  action  as  ex  delicto. 
Remedies  for  malpractice. 

Cited  in  Lane  v.  Boicourt,  128  Ind.  420,  25  A.  S.  R.  442,  27  N.  E.  1111,  holding 
tort  may  be  waived  and  an  action  brought  on  contract. 

Cited  in  note  in  37  L.R.A.  832,  on  right  to  sue  for  injury  either  on  contract 
or  in  tort  as  for  breach  of  duty  by  physician. 
Necessity  of  averment  of  express  promise  in  pleading. 

Cited  in  Holt  Ice  &  Cold  Storage  Co.  v.  Arthur  Jordan  Co.  25  Ind.  App.  314, 
57  N.  E.  575,  holding  express  promise  or  words  equivalent  thereto  were  required 
in  common  law  assumpsit,  though  contra  under  code  if  facts  raised  an  implied 
promise. 

Necessity  of  filing  former  Judgment  pleaded. 

Cited  in  Joab  v.  Sheets,  99  Ind.  328,  holding  no  copy  need  be  filed  with  com- 
plaint. 
Distinction  between  set-olTs  and  defenses. 

Cited  in  Wills  v.  Browning,  96  Ind.  149,  holding  set-off  a  defense  for  pur- 
pose of  opening  a  default. 
Admissions  by  default  nnder  statute. 

Cited  in  McKinney  v.  State,  101  Ind.  355,  holding  amount  of  demand  is  not 
admitted. 

44  AM.  REP.  320,  BIGGS  T.  McOARTT,  86  INB.  352. 
Constmction  of  word  "heirs*'  or  "children." 

Cited  in  Fletcher  v.  Fletcher,  88  Ind.  418,  holding  deed  to  two  person  for  life 
and  then  "to  their  children  respectively  in  fee  simple"  became  an  absolute  fee  up- 
on birth  of  children;  Allen  v.  Craft,  109  Ind.  476,  58  A.  R.  425,  9  N.  E.  919, 
holding  devise  to  certain  person  "and  her  heirs  forever"  vests  an  estate  in  fee 
where  words  "heirs"  were  used  as  a  word  of  limitation;  Moor  v.  Gary,  149  Ind. 
51,  48  N.  E.  630,  holding,  at  common  law,  that  devise  to  one  and  his  children 
carries  an  estate  tail,  where  no  children  were  living  at  time  of  the  devise; 
Hoehstedler  v.  Hochstedler,  108  Ind.  506.  9  N.  E.  467,  holding  where  life  estate 
is  created  in  a  devisee  named,  and  same  will  devises  remainder  to  devisees,  who 
are  named,  and  their  lawful  heirs,  that  an  estate  in  fee  is  taken. 

Cited  in  reference  note  in  63  A.  D.  551,  on  construction  of  word  "children" 
in  deed. 

Cited  in  notes  in  73  A.  S.  R.  414,  on  gifts  to  a  class  such  as  "children"  and 
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who  are  entitled  to  take;  119  A.  S.  R.  950,  on  application  of  rule  that  child 
en  ventre  sa  mere  be  considered  person  in  being  to  wills  for  legitimates;  2  L.R.A. 
114,  on  construction  of  devise  for  life  with  remainder  over  to  another  and  his 
lawful  heirs;  11  A.  S.  R.  105;  2  L.R.A.  457, — on  the  rule  in  Shelley's  Case; 
4  L.R.A.(N.S.)  950,  on  conveyance  of  fee  by  devise  to  one  and  his  or  her  child 
or  children;  12  L.R.A.(N.S.)  284,  on  "children"  as  a  term  of  purchase. 
Bcmarrer  to  complaint  on  ground  of  bar  of  limitations. 

Cited  in  Epperson  v.  Hostetter,  95  Ind.  583,  holding  demurrer  will  not  be 
sustained  unless  it  appears  that  cause  does  not  come  within  any  exceptions  to 
the  statute. 

Cited  in  note  in  57  L.R.A.  256,  on  demurrer  to  complaint  on  ground  of  bar 
of  limitations. 

44  AM.  REP.  832,  TEAGARDEN  v.  McLAUGHLIN,  86  IND.  476. 
Parent's  liability  for  acts  of  child  acting  as  servant  or  contractor. 

Cited  in  Broadstreet  v.  Hall,  168  Ind.  192,  120  A.  S.  R.  356,  10  L.R.A(N.S.) 
933,  80  N.  E.  145,  holding  a  father  was  liable  for  acts  of  son  in  driving  horse 
while  delivering  message  for  his  benefit. 

Cited  in  notes  in  50  A.  R.  386,  on  liability  of  father  for  torts  of  minor  child ; 
74  A.  D.  778,  on  parent's  liability  for  torts  of  child;  74  A.  S.  R.  804,  on  parent's 
liability  for  acts  of  his  children;  21  L.R.A.  259,  on  liability  of  father  for  con- 
sequences of  fire  set  by  son;  10  L.R.A.(N.S.)  039,  on  parent's  liability  at  com- 
mon law  for  torts  of  minor  child  occupying  relation  of  servant. 

44  AM.  REP.  334,  PITTSBURGH,  C.  &  ST.  li.  R.  CO.  v.  JONES,  86  IND. 

496. 
liiability  of  railroads  for  fires  conununicated  from  right  of  way. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  229,  22  A.  S.  R. 
582,  9  L.R.A.  750,  26  N.  E.  51;  Terre  Haute  &  L.  R.  Co.  v.  Walsh,  11  Ind.  App. 
13,  38  N.  E.  534, — ^holding  negligent  escape  of  fire  creates  liability,  tiiough 
contra  as  to  mere  act  of  setting  it. 

Cited  in  notes  in  95  A.  D.  509;   1  A.  S.  R.  446,  553, — on  liability  for  fire 
communicated  by  locomotives;   11  L.R.A.  507,  on  liability  of  railroad  company 
for  permitting  fire  to  escape  beyond  its  right  of  way. 
—  Permitting  combnstible  matter  to  accumulate  on  right  of  way. 

Cited  in  Jones  v.  Michigan  C.  R.  Co.  59  Mich.  437,  26  N.  W.  662,  holding 
liability  exists  for  loss  from  fire,  resulting  from  negligent  accumulation  of 
grass  and  citing  annotation  on  this  point;  New  York,  C.  &  St.  L.  R.  CO.  v. 
Grossman,  17  Ind.  App.  652,  46  N.  E.  546,  holding  accumulation  of  grass  and 
negligence  in  permitting  fire  from  engines  to  spread  sustain  a  charge  of  negli> 
gence;  Louisville,  N.  A.  A  C.  R.  Co.  v.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21 
N.  E.  753;  Chicago  &  E.  R.  Co.  v.  Bailey,  19  Ind.  App.  163,  46  N.  E.  688; 
Pittsburgh,  C.  C.  St  L.  R.  Co.  v.  Indiana  Horseshoe  Co.  154  Ind.  322,  56  N.  E. 
766, — holding  negligence  in  accumulation  of  grass  and  its  ignition  by  fire  from 
engines  creates  liability  for  loss  if  owner  was  not  at  fault ;  Chicago,  St.  L.  &, 
P.  R.  Co.  V.  Burger,  124  Ind.  275,  24  N.  E.  981;  Lake  Erie  A  W.  R.  Co.  v. 
Miller,  24  Ind.  App.  662,  57  N.  E.  596, — holding  same  of  similar  negligence 
and  allowing  fire  to  spread;  Lake  Erie  &  W.  R.  Co.  v.  Clark,  7  Ind.  App.  155, 
52  A.  S.  R.  442,  ^4  N.  E.  587;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Iddings,  28 
Ind.   App.    504,    62    N.    E.    112, — holding   same,    whether    fire   was   negligently 
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started  or  not;  Clarke  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  33  Minn.  359,  23 
K.  W.  53G,  holding  finding  of  negligence  justified,  where  grass  was  allowed  to 
accumulate  so  as  to  be  liable  to  take  and  communicate  fire  from  engines. 

Cited  in  reference  note  in  5  A.  S.  R.  78,  on  railroad's  negligence  in  allow- 
ing combustible  material  to  accumulate  on  right  of  way. 

—  Contributory  negligence  by  adjoining  owners. 

Cited  in  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  y.  Smock,  133  Ind.  411,  33  N.  E.  108, 
holding  usual  dangers  and  not  the  unusual  must  be  guarded  against;  Omaha 
Fair  ft  Exposition  Asso.  v.  Missouri  P.  R.  Co.  42  Neb.  105,  60  N.  W.  330; 
Wabash  R,  Co.  v.  Miller,  18  Ind.  App.  549,  48  N.  K  663,— holding  property  may 
be  used  in  ordinary  way  without  guarding  against  possible  negligence  by  rail- 
road; Pittsburgh  C.  C.  St.  L.  R.  Co.  v.  Indiana  Horseshoe  Co.  154  Ind.  322,  56 
N.  E.  766;  Tien  v.  Louisville,  N.  A.  ft  C.  R.  Co.  15  Ind.  App.  304,  44  N.  E. 
45, — ^holding  owner  need  not  live  on  premises  and  keep  a  vigilant  lookout  for 
possible  negligence;  Indiana  Clay  Co.  v.  Baltimore  ft  O.  S.  W.  R.  Co.  31  Ind. 
App.  258^  67  N.  £.  704,  holding  age  of  shingles  on  roofs  of  building  and  lack  of 
water  facilities  could  not  be  considered  by  jury;  Briant  v.  Detroit,  L.  &  1^.  'R, 
Co.  104  Mich.  307,  62  N.  W.  365,  holding  a  charge  as  to  rights  of  factory  owner 
on  railroad  was  as  fair  as  defendant  could  ask. 

Cited  in  note  in  11  L.R.A.  509,  on  negativing  contributory  negligence  in 
action  against  railroad  company  for  injury  from  fire. 

—  Allowing  grass,  stnbble  or  ccnnbiistibles  adjacent  to  right  off  way. 
CStcd  in  Chicago  ft  K  R.  Co.  v.  Kern,  9  Ind.  App.  505,  36  N.  E.  381 ;  Walker 

T.  Chicago,  R,  I.  ft  P.  R.  Co.  76  Kan.  32,  123  A.  S.  R.  119,  12  L.R.A.(N.S.)  624, 
90  Pac.  772,  13  A.  ft  E.  Ann.  Cas.  1204;  Mathews  v.  St.  Louis  ft  S.  F.  R.  Co. 
121  Mo.  298,  26  L.R.A.  161,  24  S.  W.  591 ;  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Burger, 
124  Ind.  275,  24  N.  E.  981, — holding  it  not  negligence  to  permit  dry  grass  or 
stubble  on  land;  St  Louis,  A.  ft  T.  R.  Co.  v.  Fire  Asso.  of  Philadelphia,  55  Ark. 
163,  18  S.  W.  43,  holding  it  not  negligence  to  place  cotton  on  private  platform 
near  to  railway. 

(^ted  in  reference  note  in  55  A.  R.  832,  on  contributory  negligence  of  owner 
of  property  destroyed  by  fire  from  locomotive  in  keeping  infiammable  material 
close  to  track. 

Cited  in  note  in  12  L.R.A.(N.S.)  628,  on  duty  of  abutting  owner  to  prevent 
accumulation  of  combustible  materials  near  railroad  right  of  way. 

Pleading  negligence. 

ated  in  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Jones,  108  Ind.  551,  9  N.  E.  476, 
holding  it  sufficient  to  withstand  a  demurrer  to  characterize  an  act  as  negligent- 
ly done;  Adams  Exp.  Co.  y.  Aldridge,  20  Colo.  App.  74,  77  Pac.  6,  holding  like 
characterization  sufficient  on  motion,  where  act  was  sufficiently  described. 

Cited  in  note  in  59  LJt.A.  235,  on  sufficiency  of  allegations  of  negligence  as  to 
communication  of  fire  from  railroad  right  of  way. 

—  Effect  of  general  allegation  tbat  fire  was  started  by  defendant's  negli- 

gence. 
Cited  in  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Wilson,  161  Ind.  7C1,  66  N.  E. 
899,  holding  it  suffices  in  a  complaint  failing  to  state  in  detail  the  facts,  con- 
stituting n^ligence;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Hanmann,  87  Ind.  422; 
Brinkman  v.  Bender,  92  Ind.  234;  Ohio  ft  M.  R.  Co.  v.  McCartney,  121  Ind. 
S85,  23  N.   E.  268, — holding  it  overcomes  a  failure  to  expressly  charge  negli- 
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gence  in  the  spread  of  the  fire;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Palmer,  13  Ind. 
App.  161,  39  N.  £.  881,  holding  it  did  not  aid  a  complaint  merely  averring  that 
escape  was  permitted  by  servants. 

Distinguished  in  Lake  Erie  &  W.  R.  Co.  v.  Killer,  9  Ind.  App.  192,  36  N.  E. 
428,  where  concluding  averments  merely  negatived  contributory  negligence; 
Right  of  Jury  to  make  legitimate  inferences  from  erldence. 

Distinguished  in  Wabash,  St.  L.  ft  P.  R.  Co.  v.  Johnson,  96  Ind.  40,  where  a 
question  of  pleading  was  involved. 

44  AM.  REP.   888,   BOARD  OF  OOBfMISSIONSRS  ▼.   O'OONNER,    86 

IND.  581. 
Property  of  pablic  snperior  to  sale  under  legal  process. 

Cited  in  Lowe  v.  Howard  County,  94  Ind.  653,  holding  public  square  of  county 
could  not  be  sold  on  precept  to  pay  an  assessment  for  street  improvement. 
—  Superior  to  mectianlcs'  liens. 

Cited  in  Hall's  Safe  &  Lock  Co.  v.  Scites,  38  W.  Va.  691,  18  B.  E.  895,  hold- 
ing lien  will  not  be  allowed  on  court  house,  unless  intent  was  shown  by  other 
than  ordinary  provisions  of  statute;  Atascosa  County  v.  Angus,  83  Tex.  202,  29 
A.  S.  R.  637,  18  S.  W.  563,  holding  express  language  is  necessary  to  give  lien 
on  like  property;  Portland  Lumbering  &  Mfg.  Co.  v.  School  Dist.  No.  1,  13  Or. 
283,  10  Pac.  350,  holding  words  *'any  building"  did  not  give  a  lien  on  public 
school  buildings;  Fatout  v.  School  Comrs.  102  Ind.  223,  1  N.  E.  389,  holding 
lien  on  like  property  would  not  be  allowed;  Pittsburg  Testing  Laboratory  v. 
Milwaukee  Electric  R.  &  Light  Co.  110  Wis.  633,  84  A.  S.  R.  948,  86  N.  W. 
592,  holding  general  language  allowed  lien  on  property  of  street  railway  and 
lighting  company  not  essential  to  service  of  public;  Secrist  v.  Delaware  County, 
100  Ind.  59,  on  nonallowance  of  lien  on  property  devoted  to  public  use  in  absence 
of  express  provision;  Delaware  County  v.  Diebold  Safe  ft  Lock  Co.  133  U.  S. 
473,  33  L.  ed.  674,  10  Sup.  Ct.  Rep.  399,  on  nonallowance  of  liens  on  county 
buildings. 

Cited  in  reference  note  in  78  A.  D.  696,  on  liability  of  public  buildings  to 
mechanics'  liens. 

Cited  in  notes  in  11  L.R.A.  740,  on  riglits  of  laborers  and  materialmen  in 
mechanics'  liens  on  public  property;  35  L.R.A.  143,  on  mechanics'  lien  on 
courthouses. 

Court  house  as  public  property. 

Cited  in  State  ex  rel.  Scott  v.  Hart,  144  Ind.  107,  33  L.R.A.  118,  43  N.  E.  7, 
holding  rooms  could  not  be  leased  for  private  purposes  in  absence  of  statutory 
authority. 

Construction  of  statutes  in  accordance  wltti  principles  of  public  policy. 

Cited  in  aiaton  County  v.  Davis,  162  Ind.  60,  64  L.R.A.  780,  69  N.  E.  680. 
1  A.  ft  E.  Ann.  Cas.  282,  holding  neither  buyer  nor  seller  of  votes  were  within 
general  statute  offering  reward  for  evidence  of  offense. 

44  AM.  RfiP.   348,  McCARDLE  ▼.  McGINLEY,   86   IND.   538. 

When  actions  for  malicious  civil  prosecution  can  be  maintained. 

Cited  in  West  v.  Hayes,  104  Ind.  251,  3  N.  E.  932,  holding  civil  suit  must 
have  been  favorably  terminated;  Whitesell  v.  Study,  37  Ind.  App.  429,  76  N.  E. 
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1010,  holding  malice,  want  of  probable  cause,  and  favorable  termination  essen- 
tial in  both  civil  and  criminal  cases. 

Cited  in  reference  notes  in  44  A.  S.  R.  21,  as  to  when  damages  are  recoverable 
for  malicious  prosecution;  66  A.  S.  R.  631,  on  essentials  of  action  for  malicious 
prosecution. 

Cited  in  notes  in  16  A.  S.  R.  729;  21  A.  8.  R.  546;  26  A.  S.  R.  127;  39  A.  S. 
R.  617, — as  to  whether  malicious  prosecution  of  civil  suit  is  actionable;    93 
A.  S.  R.  470,  on  termination  of  original  action  as  prerequisite  to  action  for 
malicious  prosecution. 
—  As  to  civil  prosecutions  without  arrest  or  seizure. 

Cited  in  Brand  v.  Hincbroan,  68  Mich.  690,  13  A.  S.  R.  362,  36  N.  W.  664, 
holding  recovery  may  be  had  in  case  of  civil  suit  without  arrest  or  seizure  of 
property;  McPherson  v.  Runyon,  41  Minn.  624,  16  A.  8.  R.  727,  43  N.  W.  392, 
holding  recovery  may  be  had  in  case  of  a  civil  suit,  regardless  of  noninterference 
with  person  or  property;  Lipscomb  v.  Shofner,  96  Tenn.  112,  33  8.  W.  818; 
Whitesell  v.  Study,  37  Ind.  App.  429,  76  N.  E.  1010,--holding  any  civil  prosecu- 
tion, whether  by  attachment  or  summons  allows  recovery  in  excess  of  costs; 
Kolka  V.  Jones,  6  N.  D.  461,  66  A.  8.  R.  615,  71  N.  W.  658,  holding  recovery  may 
be  had  in  case  of  civil  suit,  regardless  of  noninterference  with  person  or  prop- 
erty or  other  special  circumstances;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138, 
on  right  to  recover  in  case  of  an.  ordinary  civil  suit;  Willard  v.  Holmes,  2  Misc. 
303,  21  N.  Y.  Supp.  998,  on  whether  recovery  can  be  had  in  case  of  an  ordinary 
civil  suit;  Pope  v.  Pollock,  46  Ohio  St.  367,  15  A.  8.  R.  608,  4  L.R.A.  255,  21  N. 
£.  356;  Gundermann  v.  Buschner,  73  111.  App.  180,— on  whether  interference 
with  person  or  property  is  essential  to  a  recovery  in  case  of  civil  suit;  Waring 
▼.  Fletcher,  152  Ind.  620,  52  N.  E.  203,  on  whether  action  can  be  maintained  for 
malicious  and  groundless  prosecution  of  an  appeal  in  a  civil  case. 

Cited  in  reference  note  in  27  A.  8.  R.  303,  on  malicious  prosecution  for  arrest 
or  special  grievance. 

Cited  in  notes  in  52  A.  R.  465;  13  A.  8.  R.  372;  34  A.  8.  R.  672;  93  A.  8.  R. 
467;  10  L.R.A.  622;  13  L.R.A.  59;  1  A.  8.  R.  412, — on  right  to  maintain  action 
for  malicious  prosecution  of  civil  suit  without  person  or  property  being  seized. 

Distinguished  in  Cooper  v.  Armour,  8  L.R.A.  47,  42  Fed.  215,  holding  re- 
covery cannot  be  had  for  preferring  criminal  charge  before  magistrate,  where 
no  process  for  arrest  was  issued. 

Disapproved  in  Johnson  v.  King,  64  Tex.  226,  holding  recovery  in  case  of  a 
civil  suit  dependent  on  interference  with  person  or  property. 

Duty  of  appellant  to  bring  np  pleadings  In  record. 

Cited  in  SUte  ex  rel.  Haywood  v.  Earl,  133  Ind.  389,  32  N.  E.  1126,  holding 
pleadings  must  be  in  record  in  order  to  present  any  qiiestion  arising  thereon; 
Evansville  Suburban  k  N.  R.  Co.  v.  Lavender,  7  Ind.  App.  655,  34  N.  E.  109; 
Marsh  v.  Bower,  151  Ind.  356,  51  N.  K  480, — ^holding  no  question  is  presented 
for  decision  where  complaint  was  not  in  the  record;  Geisen  v.  Reder,  151  Ind. 
529,  51  N.  E.  1060,  holding  admissibility  of  evidence  not  reviewable  on  appeal 
of  agreed  case  without  any  pleadings;  Chicago  &  8.  E.  R.  Co.  v.  Rader,  10  Ind. 
App.  607,  38  N.  E.  341,  holding  sufficiency  of  evidence  will  not  be  considered, 
where  answer  was  omitted  from  record;  Barnes  v.  Pelham,  18  Ind.  App.  166,  47 
N.  £.  648,  holding  instructions  or  sufficiency  of  an  amended  complaint  not  re- 
viewable where  it  was  omitted  from  record;  Foultz  v.  State,  24  Ind.  App.  141,  56 
N,  E.  262,  holding  order  overruling  motion  for  new  trial  in  criminal  case  not 
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reviewable  where  aflSdavit  for  warrant  was  not  in  tKe  record;  Morningstar  v. 
Mufiser,  129  Ind.  470,  28  N.  E.  1119,  on  duty  of  appellant  to  bring  up  a  proper 
record. 

44   AM.   REP.   849,   VOGEL  v.   NEW   YORK,    92   N.   Y.    10. 
liiabllity  for  tort  of  independent  contractor. 

Cited  in  Burke  v.  Ireland,  166  N.  Y.  305,  59  N.  E.  914  (reversing  47  App. 
Div.  428,  62  N.  Y.  Supp.  453),  holding  owner  of  land  not  responsible  for  neg- 
ligence of  independent  contractor  in  constructing  a  building  thereon  or  of 
architect  in  inspecting  the  work  the  plans  being  sound  and  proper;  Mullins  v. 
Siegel-Cooper  Co.  183  N.  Y.  129,  75  N.  E.  1112  (affirming  95  App.  Div.  234,  88 
N.  Y.  Supp.  737),  holding  proprietor  responsible  for  failure  of  independent 
contractor  to  properly  protect  work  where  work  itself  creates  danger  or  injury; 
Deming  v.  Terminal  R.  Co.  169  N.  Y.  1,  88  A.  S.  R.  621,  61  N.  E.  983  (affirmed 
in  49  App.  l)iv.  493,  63  N.  Y.  Supp.  616),  holding  railroad  company  liable  for 
obstruction  placed  in  a  public  highway  by  an  independent  contractor  while 
prosecuting  work;  Kniceley  v.  West  Virginia  Midland  R.  Co.  64  W.  Va.  278,  17 
L.R.A.(N.S.)  370,  61  8.  E.  811,  holding  that  character  of  contract,  nature  of 
business,  and  circumstances  are  to  be  considered  in  determining  who  is  inde- 
pendent contractor. 

Cited  in  reference  note  in  4  A.  S.  R.  230,  on  nuisance  rendering  employer  liable 
for  acts  of  contractor. 

Cited  in  notes  in  55  A.  D.  319,  320;  54  A.  R.  91,— on  master's  liability  for 
negligence  of  independent  contractor;  14  L.R.A.  834,  on  employer's  liability 
for  injury  by  independent  contractor  in  work  constituting  nuisance;  76  A.  S.  R. 
410,  on  liability  for  acts  of  independent  contractor  where  employer  accepts  work 
or  ratifies  such  acts;  65  LlR.A.  636,  on  extent  of  employer's  duty  with  respect  to 
supervision  and  direction  of  work  of  independent  contractor;  66  L.R.A.  948, 
960,  on  employer's  liability  for  injuries  occurring  in  performance  of  contract 
by  independent  contractor  through  employer's  failure  to  remedy  a  nuisance;  3 
L.R.A.(N.S.)  596,  on  liability  of  employer  after  he  has  assumed  control  of 
subject-matter  of  the  work  executed  by  contractor. 

Distinguished  in  Burke  v.  Ireland,  26  App.  Div.  487,  50  N.  Y.  Supp.  369, 
holding  owner  not  liable  .for  negligent  making  of  foundation  by  contractor. 
Liability  off  city  ffor  act  of  independent  contractor. 

Cited  in  Schumacher  v.  New  York,  40  App.  Div.  320,  67  N.  Y.  Supp.  968;  Gold- 
schmid  v.  New  York,  14  App.  Div.  135,  43  N.  Y.  Supp.  447, — holdinj?  city 
liable  for  act  of  an  independent  contractor  where  it  has  retained  right  to  super- 
vise act  in  question;  Steves  v.  South  Vancouver,  6  B.  C.  17,  holding  municipal 
corporation  liable  for  act  of  contractor  in  undermining  tree. 

Cited  in  reference  note  in  100  A.  D.  360,  on  liability  of  city  for  acts  of  its 
officers  or  agents  within  the  scope  of  the  powers  of  the  corporation  and  of  their 
employment. 

Cited  in  notes  in  4  L.R.A.  '^27,  as  to  when  municipal  corporation  is  not  liable 
for  injuries  from  acts  of  its  officers  or  agents;   14  L.RJI.  833,  on  liability  of 
municipality  for  breach  of  its  duty  by  independent  contractor  employed  by  it. 
—  As  to  danger  inherent  in  the  undertaking. 

Cited  in  Downey  v.  Low,  22  App.  Div.  460,  48  N.  Y.  Supp.  207,  holding  where 
work  itself  creates  a  danger  that  city  is  liable  for  want  of  proper  protection 
though  work  is  entrusted  to  an  independent  contractor;  Dressell  v.  Kingston,. 
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32  Huii^  533,  holding  city  liable  for  a  hole  in  a  sidewalk  negligently  left  by  an 
independent  contractor;  Uppington  v.  New  York,  105  N.  Y.  222,  53  L.R.A.  550, 
59  N.  £.  91,  holding  city  which  plans  the  work  of  constructing  a  sewer,  not  liable 
for  act  of  independent  contractor  if  plan  is  reasonably  safe;  Herrington  ▼. 
Lansingburgh,  30  Hun,  598,  holding  city  not  liable  for  negligent  manner  in 
which  an  independent  contractor  does  his  work;  Atlantic  Transport  Co.  v. 
Coneys,  28  C.  C.  A.  388,  51  U.  S.  App.  570,  82  Fed.  177;  Charlock  v.  Freel,  125 
N.  Y.  367,  26  N.  K  262, — holding  same  where  city  has  no  control  of  manner  in 
which  work  is  done;  Omaha  Bridge  ft  Terminal  R.  Co.  v.  Hargadine,  5  Neb. 
(Unol)  418,  98  N.  W.  1071,  on  same  point;  Wolf  v.  American  Tract  Soc.  164 
N.  Y*  30,  61  LJLA.  241,  58  N.  E.  31  (dissenting  opinion),  on  liability  of  city 
for  act  of  an  independent  contractor  leaving  an  unguarded  pit  in  the  street  in 
the  night  time;  Baldwin  v.  Abraham,  57  App.  Div.  67,  67  N.  Y.  Supp.  1079 
(dissenting  opinion),  on  liability  of  city  for  act  of  independent  contractor. 
—  Bad  work  accepted  from  contractor. 

Cited  in  Elwood  y.  Laughlin,  29  Ind.  App.  667,  65  N.  E.  38,  holding  city  liable 
for  a  defectively  constructed  culvert  where  it  has  accepted  such  work  from  an 
independent  contractor. 

liiability  of  manicipality  for  nalsanco  created  In  making  pnbUc  improve** 
menCs. 

Cited  in  Huffmire  v.  Brooklyn,  22  App.  Div.  406,  48  N.  Y.  Supp.  132,  holding 
where  municipal  authorities  unnecessarily  create  a  nuisance  the  city  is  re- 
sponsible therefor. 

Cited  in  note  in  86  A.  S.  R.  523,  on  liability  for  public  nuisances. 
What  duties  of  municipal  authorities  are  ministerial  and  actionable^ 

Cited  in  Saulsbury  v.  Ithaca,  94  N.  Y.  27,  46  A.  R.  122;  Birngruber  v.  East- 
chester,  64  App.  Div.  80,  66  N.  Y.  Supp.  278, — holding  a  city  responsible  for 
condition  of  a  sidewalk  built  either  with  or  without  its  permission. 
Liability  of  municipality  for  flooding  of  lands. 

Cited  in  notes  in  66  A.  D.  441,  on  liability  of  municipality  for  obstruction 
of  natural  stream  so  as  to  cause  flooding  of  abutting  premises;  41  L.  ed.  U. 
S.  839,  840,  on  liability  of  municipality  for  damages  from  drainage  of  surface 


44  AM.  REP.  357,  PEOPLE  v.  FABER,  92  N.  T.   146. 
Effect  of  statute  prohibiting  marriage  after  divorce. 

Cited  in  He  Tabor,  31  Misc.  579,  65  N.  Y.  Supp.  571,  holding  where  statute 
forbids  remarriage  by  a  divorced  person  a  marriage  in  violation  of  statute  is 
absolutely  void;  O'Dea  v.  ODea,  101  N.  Y.  23,  4  N.  E.  110  (dissenting  opinion), 
on  effect  of  a  statute  prohibiting  marriage  after  a  divorce. 

Cited  in  reference  note  in  44  A.  R,  408,  on  validity  of  marriage  of  divorced 
person  in  state  where  such  marriages  are  prohibited. 

Cited  ill  notes  in  8  E.  R.  C.  50;  126  A.  S.  R.  213, — on  remarriage  of  divorcee 
as  bigamy;  24  L.RJU  833,  on  effect  of  forbidding  remarriage  of  guilty  party 
after  divorce  where  remarriage  occurs  in  state  of  enactment. 
—  Construction  of  word  ''former"  as  applied  to  marriage. 

Cited  in  Roberts  v.  Ogdensburgh  &  L.  C.  R.  Co.  34  Hun,  324,  holding  prohibi- 
tion of  marriage  while  either  spouse  has  "former"  wife  or  husband  living  used 
it  in  sense  of  another  subsisting  marriage. 
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effect  of  divorce  on  marital  rights  in  property. 

Cited  in  Re  Ensign,  103  N.  Y.  284,  57  A.  R.  717,  8  N.  E.  644  (affirming  37 
Hun,  152),  holding  a  dveorced  wife  not  entitled  to  a  distributed  share  of  de- 
ceased husband's  personal  property. 

Disapproved  in  Voke  v.  Piatt,  48  Misc.  273,  96  N.  Y.  Supp.  725,  holding 
that  a  wife  who  has  obtained  a  divorce  barred  from  dower. 

44  AM.  REP.  S«l,  BERTIiES  ▼.  XUXAN,  92  N.  T.  159. 

Followed  without  discussion  in  Freel  v.  Buckley,  92  N.  Y.  633. 
Estate  granted  by  conveyance  to  husband  and  virile. 

Cited  in  Re  Fox,  9  Misc.  661,  30  N.  Y.  Supp.  835,  62  N.  Y.  S.  R.  412;  Re 
Street  Opening,  89  Hun,  526,  35  N.  Y.  Supp.  409;  Reynolds  v.  Strong,  82  Hun, 
202,  31  N.  Y.  Supp.  329,— holding  where  husband  and  wife  are  named  as  grantees 
in  a  deed  they  take  premises  by  entirety  and  survivor  takes  whole  of  estate; 
Branch  v.  Polk,  61  Ark.  388,  54  A.  S.  K  266,  30  L.R.A.  324,  33  S.  W.  424;  Buttlar 
▼.  Rosenblath,  42  N.  J.  Eq.  051,  59  A.  R.  52,  9  Atl.  695;  Zorntlein  v.  Bram,  100 
N.  Y.  12,  2  N.  E.  388  (reversing  17  Jones  &  S.  476) ;  Fitzgerald  v.  Quann,  109 
N.  Y.  441,  17  N.  E.  354,  15  N.  Y.  Civ.  Proc.  Rep.  139,  16  N.  Y.  S.  R.  395  (af- 
firming 33  Hun,  652) ;  Dean  v.  Metropolitan  Elev.  R.  Co.  119  N.  Y.  540,  23  N. 
E.  1054;  Miner  v.  Brown,  133  N.  Y.  308,  31  N.  E.  24;  Maynard  v.  Maynard,  36 
Hun,  227;  Gardenier  v.  Furey,  50  Hun,  82,  4  N.  Y.  Supp.  512;  O'Connor  v.  Mc- 
Mahon,  54  Hun,  66,  7  N.  Y.  Supp.  225;  Biles  v.  Fisher,  67  Hun,  229,  22  N.  Y. 
Supp.  795;  Germania  Sav.  Bank  v.  Jung,  28  Abb.  N.  C.  81,  18  N.  Y.  Supp.  709; 
Toole  V.  Oneida  County,  13  App.  Div.  471,  37  N.  Y.  Supp.  9,  25  N.  Y.  Civ.  Proc. 
Rep.  267  (affirming  16  Misc.  653,  37  N.  Y.  Supp.  9) ;  Price  v.  Pestka,  54  App. 
Div.  59,  66  N.  Y.  Supp.  297;  Booth  v.  Fordham,  100  App.  Div.  115,  91  N.  Y. 
Supp.  406;  Carey  v.  Griffon,  36  Misc.  469,  73  N.  Y.  Supp.  766;  Third  Nat.  Bank 
V.  Guenther,  17  N.  Y.  S.  R.  403,  1  N.  Y.  Supp.  753;  O'Conuell  v.  Madden,  26  N. 
Y.  S.  R.  251,  7  N.  Y.  Supp.  338;  Baker  v.  Stewart,  40  Kan.  442,  10  A.  S.  R. 
213,  2  L.R.A.  434,  19  Pac.  904, — holding  a  deed  conveying  real  estate  to  a  hus- 
band and  wife  conveys  to  them  an  entirety,  and  on  the  death  of  one,  the  sur- 
vivor takes  the  entire  real  estate;  Mardt  v.  Scharmach,  65  Misc.  124,  119  N.  Y. 
Supp.  449,  holding  that  estate  by  entirety  is  still  recognized  in  this  state. 

Cited  in  reference  note  in  10  A.  S.  R.  99,  as  to  how  estate  by  entirety  arises 
and  effect  of  statutes. 

Cited  in  notes  in  13  L.R.A.  326;  2  L.R.A.  435,^n  estate  created  by  convey- 
ance to  husband  and  wife;  30  L.R.A.  306,  on  definition  of  tenancy  by  entireties; 
30  L.R.A.  321,  on  creation  of  entirety  estates  by  limitation  to  husband  and 
wife  without  specifying  how  they  are  to  take. 

Distinguished  in  Jooss  v.  Fey,  129  N.  Y.  17,  29  N  E.  136  (reversing  30  N. 
Y.  S.  R.  147,  9  N.  Y.  Supp.  275) ;  Wure  v.  Wurz,  27  Abb.  N.  C.  58,  15  N.  Y.  Supp. 
720;  Cloos  V.  Cloos,  55  Hun,  450,  8  N.  Y.  Supp.  660,  24  Abb.  N.  C.  219,— holding 
«  conveyance  to  husband  and  wife  "as  joint-tenants"  prevents  their  taking  as 
tenants  by  entirety;  Saxon  v.  Saxon,  46  Misc.  202,  93  N.  Y.  Supp.  191,  holding 
an  estate  by  deed  from  husband  to  himself  and  wife  not  to  vest  an  estate  hy 
entirety. 

Joint  personal  property  of  hnsband  and  wife. 

Cited  in  Piatt  v.  Grubb,  41  Hun,  447 ;  Augsbury  ▼.  Shurtliff,  180  N.  Y.  138, 
72  N.  E.  927, — holding  a  joint  bank  account  to  be  property  of  survivor;  Re 
Stebbins,  52  Misc.  438,  103  N.  Y.  Supp.  563,  holding  an  obligation  taken  in 
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name  of  husband  and  wife  enures  to  benefit  of  both  and  goes  to  survivor;  Re 
Brooks,  5  Dem.  326,  holding  moneys  on  joint  deposit  become  property  of  wife 
on  death  of  husband;  Clifford  v.  Rising,  55  Hun,  61,  8  N.  Y.  Supp.  379,  hold- 
ing an  annuity  to  husband  and  wife  liable  for  the  husband's  debts. 

Distinguished  in  Re  Albrecht,  136  N.  Y.  91,  32  A.  8.  R.  700,  18  L.R.A.  329, 
32  N.  £.  632  (reversing  judgment  which  affirmed  1  Connoly,  12,  4  N.  Y.  Supp. 
462),  holding  a  tenancy  by  entirety  not  to  exist  in  a  bond  and  mortgage,  execut- 
ed to  husband  and  wife  for  moneys  of  which  each  individually  contributing  a 
part;  Aubry  v.  Schneider,  69  N.  J.  Eq.  629,  60  Atl.  929,  holding  husband  and 
wife  to  hold  a  chose  in  action  made  to  them  jointly  during  coverture,  as  tenants 
in  common  and  not  as  joint  tenants. 
Nature  of  estate  of  husband  and  wife  seised  In  entirety. 

Cited  in  Heidritter  v.  Wolf,  110  App.  Div.  899,  97  N.  Y.  Supp.  27  (dissenting 
opinion),  on  rights  of  tenants  by  entirety. 

Cited  in  notes  in  30  L.R.A.  315,  as  to  where  and  to  what  extent  entirety 
estates  exist;  9  LJLA.(N.S.)  1031,  on  judgment  against  individual  as  lien  on 
interest  of  tenant  by  entirety. 

—  Inalienability  of  separate  Interest. 

Cited  in  Holmes  v.  Kansas  City,  209  Mo.  513,  123  A.  S.  R.  495,  108  S.  W.  9, 
holding  in  case  of  condemnation  proceeding  of  land  held  by  estate  by  entirety 
that  both  husband  and  wife  must  be  served;  Bram  v.  Bram,  34  Hun,  487,  hold- 
ing a  deed  by  wife  where  husband  and  wife  are  seized  of  estate  in  entirety  does 
not  convey  a  present  estate  to  grantee;  Coleman  v.  Bresnahan,  54  Hun,  619,  8 
N.  Y.  Supp.  158,  holding  where  husband  and  wife  hold  estate  in  entirety  that  a 
sherifTs  deed  under  execution  upon  judgment  against  husband  conveys  right 
to  possession  of  promises  only  so  long  as  husband  lives;  Citizens  Loan  ft  T.  Co. 
V.  Witte,  116  Wis.  60,  92  N.  W.  443,  holding  that  husband  cannot  alienate  lands 
so  as  to  give  title  after  his  death  if  the  wife  survive  him. 

Cited  in  notes  in  7  L.R.A.(N.S.)  702,  on  right  of  wife  under  statute  removing 
disability  of  married  woman  to  devise  property  held  by  her  husband  and  her- 
self as  joint  tenants. 

Distinguished  in  Donahue  v.  Hubbard,  154  Mass.  537,  26  A.  S.  R.  271,  14 
L.R.A.  123,  28  N.  £.  909,  holding  that  a  husband  can  recover  his  title  as  tenant 
in  entirety  through  a  third  person  to  his  wife. 
Property  rights  of  husband  in  an  estate  in  entirety. 

Cited  in  Brown  v.  Brown,  79  Hun,  44,  29  N.  Y.  Supp.  652,  holding  that  on 
death  of  wife  the  husband  became  seized  of  the  entire  estate;  Laird  v.  Perry,  74 
Vt.  454,  59  L.R.A.  340,  52  Atl.  1040,  holding  rights  of  a  debtor  and  his  wife  by 
entirety  except  her  right  of  survivorship  pass  by  his  assignment  of  estate  by 
benefit  of  his  creditors;  Beddingfield  v.  Estill  &  N.  118  Tenn.  39,  9  L.R.A.(N.S.) 
640,  100  S.  W.  108,  11  A.  ft  E.  Ann.  Cas.  904,  holding  murder  by  man  of  his  wife 
with  whom  he  holds  an  estate  by  entirety,  has  no  effect  upon  his  rights  to  the 
estate. 

Cited  in  notes  in  12  L.R.A.  515,  on  right  of  husband  to  control  estate  by  the 
entirety;  30  L.R.A.  308,  on  nature  of  husband's  interest  in  estate  by  entirety 
tering  joint  lifetime. 

Distinguished  in  Grosser  v.  Rochester,  148  N.  Y.  235,  42  N.  E.  672  (affirm- 
ing 60  Hun,  379,  15  N.  Y.  Supp.  62),  sustaining  right  of  wife  to  restrain  injury 
to  freehold  where  she  is  a  tenant  by  entirety. 
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—  Right  to  rents  and  profits. 

Cited  in  Morrill  v.  Morrill,  138  Mich.  112,  110  A.  S.  R.  306,  101  N.  W.  209, 
4  A.  &  E.  Ann.  Cas.  1100,  holding  husband  to  have  absolute  right  to  crops  grown 
on  land;  Lord  v.  Lord,  33  N.  Y.  S.  R.  752,  11  N.  Y.  Supp.  389,  holding  where 
husband  and  wife  hold  as  joint  tenants,  the  husband  is  enjtitled  to  the  rents  and 
profits;  Peer  v.  O'Lcary,  8  Misc.  350,  28  N.  Y.  Supp.  687;  Demby  v.  Kingston, 
60  Hun,  294,  14  N.  Y.  Supp.  601,— holding  husband  entitled  to  the  use  of  the 
estate  during  life  of  both  parties. 

Distinguished  in  Hiles  v.  Fisher,  144  N.  Y.  306,  43  A.  S.  R.  762,  30  L.Rjk. 
305,  39  N.  E.  337,  holding  rents  and  profits  of  an  estate  by  entirety  during  the 
lives  of  husband  and  wife  belong  to  them  in  separate  moieties. 
Disability  of  husband  and  wife  at  common  law  to  contract  with  each 
other. 
Referred  to  as  leading  case  in  Alward  v.  Alward,  16  N.  Y.  Civ.  Proc.  Rep. 
151,  2  N.  Y.  Supp.  420,  17  N.  Y.  S.  R.  864,  holding  husband  may  not  sue  wife  in 
contract  for  money  paid  at  request. 

Cited  in  Noel  v.  Kinney,  15  Abb.  N.  C.  403;  Kaufman  v.  SchoeflTel,  37  Hun^ 
140, — denying  right  of  a  married  woman  to  carry  on  business  as  a  partner  with 
her  husband;  Lowenstein  v.  Salinger,  42  N.  Y.  S.  R.  414,  17  N.  Y.  Supp.  70, 
holding  contracts  made  in  the  conduct  of  such  a  partnership  not  enforceable 
against  wife;  Suan  v.  Caffe,  122  N.  Y.  308,  9  L.R.A.  593,  25  N.  E.  488  (dissents 
ing  opinion),  on  the  contract  disability  of  a  wife  in  respect  to  her  copartnership 
with  her  husband;  Johnson  v.  Rogers,  35  Hun,  267,  holding  a  deed  from  husband 
to  wife  void. 

Distinguished  in  Hulse  v.  Bacon,  40  App.  Div.  89,  57  N.  Y.  Supp.  537,  holding 
in  equity  a  deed  from  wife  to  husband  to  convey  title. 
Common  law  rights  of  husband  and  wife  in  each  other's  property. 

Cited  in  Re  Tompkins,  28  Misc.  351,  59  N.  Y.  Supp.  902,  holding  a  trust  for 
benefit  of  husband  to  be  subject  to  common  law  rights  of  wife;  Re  Camp,  126 
N.  Y.  377,  27  N.  E.  799,  on  right  of  tenant  by  curtesy  to  receipt  of  rents  and 
profits. 
Construction  of  statntes  abrogating  common  law. 

Cited  in  Taylor  v.  Klein,  47  App.  Div.  343,  62  N.  Y.  Supp.  4;  Markey  v.  Queens 
County,  154  N.  Y.  675,  39  L.R.A.  46,  49  N.  E.  71,— holding  that  the  conmion  law 
is  no  further  abrogated  by  a  statute  than  is  to  be  understood  from  the  unmis- 
takable import  of  the  language  used;  Cameron  v.  Hicks,  141  N.  C.  21,  7  TfcR.A. 
(N.S.)  407,  53  8.  E.  728,  holding  common  law  to  exist  until  abrogated  by  statute, 
though  there  is  no  apparent  reason  now  existing  for  common  law  rule. 

Cited  in  note  in  30  L.R.A.  316,  on  construction  of  statutes  afiTecting  question 
where  and  to  what  extent  entirety  estates  exist. 
EflTect  of  statutes  on  unity  of  husband  and  wife  at  common  la.w 

died  in  Scott  v.  Calladine,  79  Hun,  79,  29  N.  Y.  Supp.  680;  Romer  v.  Kodi, 
49  Hun,  483,  2  N.  Y.  Supp.  540, — ^holding  disability  of  married  woman .  re- 
moved only  so  far  as  the  statute  permits;  Hulse  ▼.  Bacon,  26  Misc.  455,  57 
N.  Y.  Supp.  637,  on  effect  of  statutes  on  unity  theory  of  husband  and  wife; 
Lynn  v.  Smith,  35  Hun,  275,  holding  statute  giving  wife  the  right  to  hold  prop- 
erty, real  or  personal  separate  from  her  husband  not  to  destroy  common  law 
unity  of  husband  and  wife;  Re  Callister,  88  Hun,  87,  34  N.  Y.  Supp.  628,  holding 
statutes  do  not  deprive  husband  of  common  law  right  to  bis  wife's  services;  Ball 
V.  Burleson,  23  Abb.  N.  C;  332,  10  N.  Y.  Supp.  255,  holding  an  action  against 
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a  physician  for  malpractice  on  wife  miist  be  brought  in  joint  names  of  husband 
and  wife;  Muser  v.  Lewis,  18  Jones  &  S.  431,  6  N.  Y.  Civ.  Proc.  Rep.  135,  hold- 
ing liability  of  husband  for  wife's  torts  remains  unchanged;  Heacock  v.  Heacock, 
108  Iowa,  640,  75  A.  S.  R.  273,  79  N.  W.  353,  holding  statute  authorizing  wife 
to  sue  husband  to  protect  her  property  not  to  authorize  personal  suits  between 
them;  Neelly  v.  Lancaster,  47  Ark.  175,  1  S.  W.  66,  holding  statute  giving  wife 
authority  to  dispose  of  her  separate  property  does  not  abolish  curtesy  in  that 
which  she  has  not  disposed  of;  Wetmore  v.  Wetmore,  149  N.  Y.  520,  62  A.  S. 
R.  752,  33  L.ICA.  708,  44  N.  E.  169,  holding  married  woman's  acts  to  have  no 
effect  on  her  rights  against  her  husband  on  an  awarded  alimony. 

Cited  in  reference  note  in  46  A.  R.  210,  on  abolishment  of  tenancy  by  entire- 
ties by  statute  enabling  married  women  to  hold  property  independent  of  hus- 
bands. 

Cited  in  note  in  84  A.  8.  R.  442,  on  effect  of  married  women's  statute  on 
estates  by  the  entireties. 

Distinguished  in  Smith  v.  Martin,  124  Mich.  34,  82  N.  W.  662,  holding  statiite 
exempting  wife's  property  from  payment  of  husband's  debts  and  exempting 
husband  from  liability  on  a  contract  of  wife  in  respect  to  her  sole  property  to 
abrogate  rule  making  husband  liable  for  wife's  antenuptial  debts;  Grove's  Es- 
tate, 13  N.  Y.  Civ.  Proc.  Rep.  267,  13  N.  Y.  S.  R.  179,  6  Dem.  369,  holding  the 
husband  of  an  administratrix  of  the  estate  of  an  intestate  a  competent  surety 
upon  her  official  bond. 

—  Abolition  of  estates  by  entirety. 

Cited  in  Stelz  v.  Shreck,  128  N.  ^.  263,  26  A.  8.  R.  476,  13  L.R.A.  325,  28  N. 
E.  610  (aifirming  25  Abb.  N.  C.  133,  10  N.  Y.  Supp.  790,  32  N.  Y.  S.  R.  133), 
holding  an  estate  in  entirety  to  exist,  notwithstanding  a  statute  providing  for 
a  tenancy  in  common  unless  estate  expressly  declared  to  be  a  joint  tenancy; 
West  V.  McCullough,  123  App.  Div.  846,  108  N.  Y.  Supp.  493  holding  statute 
not  to  effect  right  of  survivorship  in  case  of  tenancy  by  entirety;  Pray  v.  Steb- 
bins,  141  Mass.  219,  55  A.  R.  462,  4  N.  E.  824,  holding  statute  giving  wife  con- 
tract rights  in  respect  to  her  separate  property  not  to  effect  estates  by  entirety; 
McNeeley  ▼.  South  Penn  Oil  Co.  52  W.  Va.  616,  62  L.R.A.  562,  44  S.  E.  608,  on 
same  point. 

—  Enablement  of  wife  to  contract. 

Cited  in  Tallinger  v.  Mandeville,  48  Hun,  152;  White  v.  Wood,  49  Hun,  381, 
2  N.  Y.  Supp.  673,  16  N.  Y.  Civ.  Proc.  Rep.  187;  Fairlee  v.  Bloomingdale,  67 
How.  Pr.  292,  14  Abb.  N.  C.  341 ;  Jones  v.  Fleming,  37  Hun,  227,— holding  that 
a  married  woman  can  contract  only  in  the  cases  and  in  way  pointed  out  by 
statute;  Re  Reuter,  6  Dem.  162,  holding  statute  giving  wife  right  to  hold 
separate  estate  gives  her  right  to  make  only  such  contracts  as  are  necessary  to 
protect  her  separate  estate. 

Distinguished  in  Brainerd  v.  White,  7  N.  Y.  Civ.  Proc.  Rep.  43,  holding  judg- 
ment on  money  demand  for  benefit  of  separate  estate  should  be  in  ordinary  form 
without  specific  lien. 
Common  law  unity  of  hnsband  and  wife. 

Cited  in  Buchanan  v.  Tilden,  158  N.  Y.  109,  70  A.  S.  R.  454,  44  L.R.A.  170, 
52  N.  £.  724,  holding  that  common-law  unity  of  husband  and  wife  survives 
for  purpose  of  aiding  wife  to  enforce  covenant  with  husband  for  her  benefit. 
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N.  Y  .  210. 
Failure  to  adopt  certain  precaution  as  nesligence. 

Cited  in  Austin  v.  Staten  Island  Rapid  Transit  R.  Co.  39  N.  Y.  S.  R.  70,  14  N. 
Y.  Supp.  923,  holding  that  whether  there  was  negligence  depends  upon  degree 
of  care  required  irrespective  of  any  particular  mode;  Cummings  v.  Brooklyn  City 
R.  Co.  104  N.  Y.  669,  10  N.  E.  863,  1  Silv.  Ct.  App.  345,  holding  that  what  pre- 
cautions should  have  been  adopted  was  not  the  question  for  the  jury;  Buck  v. 
Manhattan  R.  Co.  15  Daly,  276,  6  N.  Y.  Supp.  524,  holding  it  error  to  ask  jury 
to  determine  whether  failure  to  determine  a  suggested  precaution  was  negli* 
gence;  Hollender  v.  New  York  C.  &  H.  R.  R.  Co.  14  Daly,  219,  holding  it  error 
to  instruct  jury  to  determine  what  signals  ought  to  be  adopted;  Whittaker  v. 
New  York  &  H.  R.  Co.  19  Jones  &  S.  287,  holding  absence  of  lights  nothing  more 
than  a  fact  tending  to  show  negligence;  Allen  v.  Dry  Dock,  £.  B.  &  B.  R.  Co. 
19  N.  Y.  S.  R.  114,  2  N.  Y.  Supp.  738,  holding  fact  that  there  was  no  conductor 
on  car  might  be  considered;  Larow  t.  New  York,  L.  £.  &  W.  R.  Co.  61  Hun,  11, 
15  N.  Y.  Supp.  384,  holding  where  it  was  not  shown  that  the  proposed  rule  was 
in  force  on  any  railroad,  and  where  it  was  not  shown  what  practical  effect  of  rule 
would  be  that  it  was  error  to  allow  jury  to  decide  whether  such  rule  should  have 
been  promulgated. 

Distinguished  in  Nary  v.  New  York,  O.  &  W.  R.  Co.  29  N.  Y.  S.  R.  630,  0  N. 
Y.  Supp.  153,  holding  that  question  of  whether  a  rule  was  a  sufficient  rule  might 
be  submitted  to  jury. 
—  Omission  to  maintain  flagman  at  crossing. 

Cited  in  Slaats  v.  Chicago  G.  W.  R.  Co.  110  Iowa,  202,  81  N.  W.  457,  holdfng 
that  a  recovery  can  be  based  alone  on  fact  that  tLere  is  no  flagman;  Peoria  ft  P. 
Union  R.  Co.  v.  Herman,  39  111.  App.  287;  Lesan  v.  Maine  C.  R.  Co.  77  Me.  85, — 
holding  failure  to  station  a  flagman  not  nagligenoe  per  se;  Henavie  v.  New  York 
C.  &  H.  R.  R.  Co.  166  N.  Y.  280,  59  N.  E.  901,  holding  that  a  railroad  may  be 
found  guilty  where  it  run  a  train  through  a  populous  street  without  maintaining 
a  gate  or  flagman;  Coyle  v.  Long  Island  R.  Co.  33  Hun,  37,  holding  it  error  to 
instruct  jury  that  omission  to  maintain  a  flagman  at  a  crossing  is  negligence; 
Heaney  v.  Long  Island  R.  Co.  9  N.  Y.  S.  R.  707,  holding  company  not  bound  to 
have  flagman  but  to  use  adequate  and  proper  care  at  crossing;  Friess  v.  New  York 
C.  &  H.  R.  R.  Co.  67  Hun,  205,  22  N.  Y.  Supp.  104,  holding  that  although  negli- 
gence cannot  be  predicated  on  omission  to  maintain  a  flagman  at  a  crossing,  that 
fact  of  such  omission  may  be  shown  on  question  of  negligent  running  of  train: 
Case  v.  New  York  C.  &  H.  R.  R.  Co.  75  Hun,  527,  27  N.  Y.  Supp.  496,  holding  it 
error  to  leave  it  to  jury  to  determine  whether  the  omission  to  have  a  Gagman  at 
a  point  was  negligence;  Harrington  v.  Erie  R.  Co.  79  App.  Div.  26,  79  N.  Y.  Supp. 
930,  holding  question  to  be  whether  in  case  of  absence  of  flagman  that  train  was 
moved  with  prudence  or  negligence;  Brown  v.  Rome,  W.  ft  O.  R.  Co.  16  N.  Y. 
S.  R.  456,  1  N.  Y.  Supp.  286,  holding  the  presence  or  absence  of  a  flagman  to  be 
a  circumstance  to  be  considered;  Percy  v.  Fitcnburg  R.  Co.  57  N.  Y.  S.  R,  467,  27 
N.  Y.  Supp.  1040  (dissenting  opinion),  on  absence  of  a  flagman  as  negligence; 
Christensen  v.  Oregon  Short  Line  R.  Co.  29  Utah,  192,  80  Pac.  746,  holding  evi- 
dence of  absence  of  a  flagman  admissible  for  purpose  of  evidence  only;  Winchell 
V.  Abbot,  77  Wis.  371,  46  N.  W.  665;  Heddles  v.  Chicago  &  N.  W.  R.  Co.  74  Wis. 
239,  42  N.  W.  237, — ^holding  question  to  be  whether  in  view  of  the  absence  of 
flagman  and  a  gate,  the  engine  was  moved  with  prudence  or  negligence 
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Cited  in  reference  note  in  1  A.  S.  R.  683,  on  duty  to  keep  flagman  at  railway 
crossing. 

Elements  off  damages  in  action  for  wrongffnl  death. 

Cited  in  De  Luna  v.  Union  R.  Co.  130  App.  Div.  386,  114  N.  Y.  Supp.  893,  hold- 
ing that  damages  are  limited  to  such  sum  as  jury  deems  just  compensation  for 
pecuniary  damages  sustained  hy  persons  for  whose  benefit  action  is  brought; 
Wakeman  v.  Wheeler  ft  W.  Mfg.  Co.  101  N.  Y.  205,  64  A.  R.  676,  4*  N.  E.  264, 
holding  damages  in  such  cases  necessarily  uncertain  but  must  be  left  to  jury  to 
determine  on  facts;  Terhume  v.  Joseph  W.  Cody  Contracting  Co.  72  App.  Div.  1^ 
76  N.  Y.  Supp.  25,  holding  evidence  of  amount  of  wages  received  by  father  at 
time  of  death  of  his  six-year-old  daughter  immaterial;  Philby  v.  Northern  P.  R, 
Co.  46  Wash.  173,  123  A.  S.  R.  926,  9  L.R.A.(N.S.)  1192,  89  Pac.  468,  13  A.  &  E. 
Ann.  Cas.  742,  siistaining  right  of  husband  to  recover  for  loss  of  time  and  funeral 
expenses  caused  by  negligent  killing  of  his  wife;  Colorado  Coal  &  I.  Co.  v. 
Lamb,  6  Colo.  App.  265,  40  Pac.  261,  holding  fact  of  contributions  made  to  parents 
by  deceased  previous  to  his  death  admissible  in  action  by  parents;  Lockwood  v* 
New  York,  L.  E.  A  W.  R.  Co.  98  N.  Y.  523,  holding  evidence  that  a  daughter  who 
lived  with  deceased  was  afflicted  with  a  disease  admissible. 
—  Present  and  prospective  health  and  capacity  off  deceased  and  beneflt 
expected  thereffrom. 

Cited  in  Serensen  v.  Northern  P.  R.  Co.  45  Fed.  407,  holding  probability  of 
extent  of  life,  his  wages,  personal  habits  capacity  to  labor,  and  earn  and  save 
money  to  be  facts  to  be  considered;  Re  Meekin,  164  N.  Y.  145,  79  A.  S.  R.  635, 
51  L.R.A.  235,  68  N.  E.  50,  holding  that  probability  of  deceased  living  to  support 
his  father  in  old  age,  may  be  considered;  Birmingham  R.  Light  &  P.  Co.  v. 
Chastain,  158  Ala.  421,  48  So.  85;  Geary  v.  Metropolitan  Street  R.  Co.  73  App. 
Div.  441,  77  N.  Y.  Supp.  54, — holding  prospects  of  deceased  for  advancement 
had  he  lived  an  element;  Predmore  v.  Consumers'  Light  &  P.  Co.  99  App.  Div. 
661,  91  N.  Y.  Supp.  118,  holding  money  or  money's  worth  a  father  would  have 
received  if  son  would  have  lived  to  be  measure;  Hoffman  v.  New  York  C.  ft  H. 
R.  R.  Co.  42  Misc.  679,  87  N.  Y.  Supp.  617,  earning  capacity  of  deceased  at  time 
of  death  an  element;  Orendorf  v.  New  York  C.  &  H.  R.  R.  Co.  119  App.  Div. 
638,  104  N.  Y.  Supp.  222;  Kellogg  v.  Albany  &  H.  R.  &  Power  Co.  72  App.  Div. 
321,  76  N.  Y.  Supp.  85, — ^holding  age  six,  education  capacity  and  bodily  health  of 
deceased  elements;  Pineo  v.  New  York  C.  &  H.  R.  R.  Co.  34  Hun,  80  (dissenting 
opinion),  on  age  and  health  as  evidence  on  which  to  base  judgment  for  damages 
for  death  of  party;  Carpenter  v.  Buffalo,  N.  Y.  &  P.  R.  Co.  38  Hun,  116,  hold- 
ing that  present  and  prospective  injury  may  be  considered  in  estimation  of 
damages;  Bowles  v.  Rome,  W.  &  0.  R.  Co.  46  Hun,  324,  holding  health  and 
pecuniary  circumstances  of  father  relevant  facts  in  action  for  wrongful  death 
of  father. 

Distinguished  in  Butler  v.  Manhattan  R.  Co.  143  N.  Y.  417,  42  A.  S.  R.  738, 
26  L.R.A.  46,  38  N.  E.  464,  holding  loss  of  prospective  offspring  by  miscarriage, 
cannot  be  considered  as  an  element  of  damage  in  an  action  by  husband  for  loss 
of  his  wife's  services.  v 

Burden  off  proving  damages. 

Cited  in  Carter  v.  Nunda,  55  App.  Div.  501,  66  N.  Y.  Supp.  1069,  holding 
that  evidence  of  value  of  professional  services  must  be  given  to  recover. 
Heoesslty  off  evidence  off  pecuniary  loss  in  action  ffor  personal  injury. 

Cited  in  LouiariUe,  N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind.  666,  9  A.  S.  R.  883, 
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2  L.R.A.  520,  19  N.  E.  453,  holding  that  the  coui-t  will  imply  substantial  pecuniary 
loss  in  some  amount  to  the  wife  and  child,  from  the  death  of  the  father  who  was 
at  the  time  presumably  receiving  wages;  Shepard  v.  New  York,  C.  &  H.  R.  R.  Co. 
44  N.  Y.  S.  R.  816,  18  N.  Y.  Supp.  665,  holding  that  jury  could  not  speculate 
on  that  about  which  they  had  no  information;  Scott  v.  Banks,  44  App.  Div. 
28,  60  N.  Y.  Supp.  397,  holding  that  where  actual  pecuniary  damages  lought 
same  evidence,  must  be  given  showing  their  existence  and  extent. 
Certainty  of  damages. 

Cited  in  Reisert  v.  New  York,  174  N.  Y.  196,  66  N.  E.  731,  on  what  damages 
are  sufficiently  certain;  Nash  v.  Thousand  Island  S.  B.  Co.  123  App.  Div.  148, 
108  N.  Y.  Supp.  336,  holding  that  recovery  for  breach  of  a  contract  cannot  be 
defeated  merely  because  amount  of  damage  is  uncertain. 
Bxcessive  or  inadequate  damages  for  wrongful  death. 

Cited  in  De  Amado  v.  Friedman,  11  Ariz.  56,  89  Pac  588,  sustaining  verdict 
of  $4800  for  death  of  healthy,  intelligent  boy  of  four;  Johnson  y.  Lon<;  Island  R. 
Co.  80  Hun,  306,  30  N.  Y.  Supp.  318,  sustaining  an  award  of  $5000.00  as  not 
excessive  for  death  of  a  healthy  man  of  middle  age;  Ingrafia  y.  Samuels,  71 
App.  Div.  14,  75  N.  Y.  Supp.  718,  holding  same  as  to  a  verdict  of  $4000.00; 
Krulder  v.  Woolverton,  11  Misc.  537,  32  N.  Y.  Supp.  742,  holding  same  as  to  a 
verdict  of  $5000.00;  New  York  C.  &  St.  L.  R.  Co.  v.  Mushrusb,  11  Ind.  App.  192, 
37  N.  E.  954,  sustaining  a  verdict  of  $1000.00  for  death  of  a  twelve  year  old, 
bright,  intelligent  boy;  Chellis  v.  Chapman,  26  N.  Y.  S.  R.  953,  7  N.  Y.  Supp.  78, 
sustaining  a  verdict  of  $8000.00;  Pitt  ▼.  Kellogg,  33  N.  Y.  S.  R.  894,  11  N.  Y. 
Supp.  526,  setting  aside  a  verdict  where  there  was  no  reasonable  probability  that 
•damage  would  be  amount  of  verdict;  Birkett  v.  Knickerbocker  Ice  Co.  110  N.  Y. 
504,  18  N.  E.  108,  setting  aside  a  verdict  for  nominal  damages  where  circum- 
stances of  plaintiff  was  shown  and  condition,  character,  and  sex  of  child  was 
shown;  Swanton  v.  King,  72  App.  Div.  578,  76  N.  Y.  Supp.  528,  sustaining  a  ver- 
dict of  six  himdred  dollars  as  not  inadequate;  McKeown  v.  Toronto  R.  Co.  19  Ont. 
L.  Rep.  361,  upholding  verdict  of  $300  for  death  of  child  of  four. 
Power  of  court  to  grant  a  new  trial  on  gronnd  of  excessive  damages. 

Cited  in  Countryman  v.  Fonda,  J.  &  G.  R.  Co.  166  N.  Y.  201,  82  A.  S.  R.  640, 
-69  N.  E.  822;  Huerzeler  v.  Central  Cross  Town  R.  Co.  139  N.  Y.  490,  34  N. 
E.  1101  (affirming  1  Misc.  136,  20  N.  Y.  Supp.  676,  48  N.  Y.  S.  R.  649),  holding 
question  of  damages  to  be  for  jury  on  facts,  in  exercise  of  a  reasonable  dis- 
cretion; Young  V.  Stone,  77  Hun,  395,  28  N.  Y.  Supp.  881,  sustaining  power  of 
trial  judge,  to  set  aside  a  verdict  and  grant  a  new  trial  on  ground  that  damages 
were  excessive  or  insufficient;  Foels  v.  Tonawanda,  59  Hun,  567,  14  N.  Y.  Supp. 
46,  on  same  point;  De  Wardincr  v.  Metropolitan  Street  R.  Co.  1  App.  Div.  240, 
37  N.  Y.  Supp.  133,  sustaining  right  of  court  to  set  aside  a  verdict  which  is  the 
result  of  sympathy  and  prejudice;  Medinger  v.  Brooklyn  Heights  R.  Co.  6  App. 
Div.  42,  39  N.  Y.  Supp.  61;  Howell  v.  Rochester  R.  Co.  24  App.  Div.  502,  49  N.  Y. 
Supp.  17,  on  effect  that  should  be  given  to  judgment  of  general  Term  as  to 
amount  of  damage. 

Cited  in  note  in  26  L.R.A.  397,  on  power  of  appellate  court  to  require  re- 
mittitur in  case  of  excessive  damages. 
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274. 

Effect  of  warranty  of  sound  health  of  third  person  In  an  application  for 
insurance. 

Cited  in  Schmitt  v.  Michigan  Mut.  L.  Ins.  Co.  101  App.  Div.  12,  91  N.  Y.  Supp. 
448,  holding  a  warranty  that  an  elder  brother's  health  is  good  means,  merely  that 
in  the  brother's  actions  and  appearance  he  is  in  truth  well. 

Cited  in  reference  notes  in  8  A.  S.  R.  902;  65  A.  S.  R.  896;  10  A.  S.  R.  244,— 
•9A  to  meaning  of  "good  health"  as  used  in  life  insurance  policy. 
Effect  of  honest  but  mistalcen  warranty  of  health  in  life  insurance. 

Cited  in  note  in  53  L.R.A.  200,  on  innocent  misrepresentations  as  to  health  of 
insured  when  he  has  an  undiscovered  disease. 

Distinguished  in  Breeze  v.  Metropolitan  L.  Ins.  Co.  24  App.  Div.  377,  48  N.  Y. 
^upp.  753,  holding  it  error  for  court  to  charge  that  insured  must  have  been  of 
"unsound  health  and  to  an  extent  that  he  must  have  realized  it"  to  constitute  a 
t)reach  of  warranty  of  sound  health. 

liiability  of  insurer  where  true  answer  was  given  by  insured  and  wrong 
answer  taken  down  by  company's  agent. 

Cited  in  Marston  v.  Kennebec  Mut.  L.  Ins.  Co.  89  Me.  266,  56  A.  S.  R.  412, 
^6  Atl.  389;  Corbitt  v.  Metropolitan  L.  Ins.  Co.  10  Misc.  221,  30  N.  Y.  Supp. 
1069, — holding  company  responsible  where  company's  agent  is  responsible  for 
falsity  of  statements  and  not  insured;  O'Brien  v.  Home  Ben.  Soc.  117  N.  Y.  310, 
22  N.  E.  954  (affirming  51  Hun,  495,  4  N.  Y.  Supp.  275),  holding  same  where 
insured  could  not  read;  Southern  Ins.  Co.  t.  Hastings,  64  Ark.  253,  41  S.  W.  1093, 
holding  same  unless  applicant  is  aware  of  falsity  of  statements  he  signs; 
Mutual  Ben.  I.  Ins.  Co.  v.  Robison,  22  L.R.A.  325,  7  C.  C.  A.  444,  19  U.  S.  App. 
-266,  58  Fed.  723,  holding  insured  not  responsible  for  a  mistake  in  general  of 
company's  agent  who  is  charged  by  company  with  preparation  of  application; 
Bennett  v.  Agricultural  Ins.  Co.  15  Abb.  N.  C.  234,  holding  person  employed  by 
insurer  to  collect  information  is  agent  of  insurer;  Dimick  v.  Metropolitan  L.  Ins. 
Co.  69  N.  J.  L.  384,  62  L.R.A.  774,  55  Atl.  291,  holding  applicant  bound  by  an 
untrue  answer,  entered  by  the  solicitor  where  there  is  an  express  vrarranty  as  to 
such  statements  in  the  application;  Hook  v.  Michigan  Mut.  L.  Ins.  Co.  44  Misc. 
478,  90  N.  Y.  Supp.  56,  holding  a  false  answer  in  an  application  made  by  medical 
•examiner  of  company  binds  insured  where  he  knew  answer  recorded  was  false. 

Cited  in  notes  in  77  A.  D.  725,  on  effect  of  stipulations  seeking  to  make  agent 
•of  insurer  agent  of  assured,  where  agent  takes  down  insured's  answers  incorrectly ; 
107  A.  S.  R.  Ill,  on  effect  of  false  answer  inserted  in  application  for  insurance 
liy  agents  and  medical  examiners;  16  L.R.A.  37,  on  effect  of  agent's  perversion 
of  information  by  the  insured. 

Distinguished  in  Landers  v.  Cooper,  115  N.  Y.  279, 12  A.  8.  R.  801,  5  L.R.A.  638, 
22  N.  E.  212,  holding  a  contract  of  insurance  which  relates  to  one  definite  and 
distinct  subject,  cannot  be  turned  into  a  contract  for  the  insurance  of  a  dif- 
ferent subject  by  proof  that  agent  of  company  made  mistake. 
—  True  answer  to  medical  examiner  who  reports  falsely. 

Cited  in  New  York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A.  43,  40  U.  S.  App.  530,  77 
Fed.  94;  Providence  Life  Assur.  Soc.  t.  Reutlinger,  58  Ark.  528,  25  S.  W.  835; 
Ames  V.  Manhattan  L.  Ins.  Co.  31  App.  Div.  180,  52  N.  Y.  Supp.  759;  Ames  v. 
Manhattan  L.  Ins.  Co.  40  App.  Div.  465,  58  N.  Y.  Supp.  244,— holding  where 
JDedical  examiner  writes  down  a  different  and  untruthful  answer  the  company 
Am.  Rep.  VoL  XIX-— 6. 
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and  not  insured  is  responsible;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  170  N.  Y. 
13,  88  A.  S.  R.  625,  57  L.R.A.  318,  62  N.  E.  763,  holding  that  the  medical  examiner 
is  the  agent  of  the  insurer  in  making  examination,  and  in  taking  down  the  answers 
and  reporting  them  to  the  company. 

Cited  in  note  in  16  L.R.A.(N.S.)   1263,  on  effect  of  warranty  in  application 
where  medical  examiner  falsely  takes  down  insured's  answer. 
Question  off  ** sound  health*'  as  one  for  Jury. 

Cited  in  Billings  v.  Metropolitan  L.  Ins.  Co.  70  Vt  477,  41  Atl.  516;  Packard 
V.  Metropolitan  L.  Ins.  Co.  72  N.  H.  1,  64  Atl.  287, — ^holding  question  of  whether 
a  person  was  in  sound  health  at  time  of  application  for  an  insurance  policy,  ia 
for  jury. 

Privileged  knowledge  off  or  communications  to  physicians. 

Cited  in  Connecticut  Mut  L.  Ins.  Co.  y.  Union  Trust  Co.  112  U.  S.  250,  2S 
L.  ed.  708,  6  Sup.  Ct  Rep.  119;  Duggan  v.  Phelps,  82  App.  Div.  509,  81  N.  ¥• 
Supp.  916;  Re  Freeman,  46  Hun,  458;  Hennessy  v.  Kelley,  30  Misc.  73,  64  N.  Y. 
Supp.  562;  Ferguson  v.  Massachusetts  Mut.  L.  Ins.  Co.  32  Hun,  306,  holding  in* 
formation  acquired  by  a  physician  while  attending  a  patient  professionally 
privileged. 

Cited  in  note  in  17  A.  8.  R.  566,  on  privileged  knowledge  of  or  communications 
to  physicians. 
—  Waiver  off  privilege. 

Cited  in  Merchants'  Life  Asso.  v.  Yoakum,  39  C.  C.  A.  56,  98  Fed.  251,  holding 
that  privilege  may  be  waived  by  stipulation ;  May  v.  Northern  P.  R.  Co.  32  Mont. 
522,  70  L.R.A.  111,  81  Pac  328,  4  A.  &  E.  Ann.  Cas.  605,  holding  a  mere  fact 
that  a  patient  testifies  generally  as  to  his  condition,  does  not  constitute  a  waiver 
as  to  the  privilege  to  exclusive  testimony  of  his  attending  physician. 

Cited  in  reference  note  in  50  A.  R.  769,  on  waiver  by  beneficiary  of  insurance 
policy  of  privilege  of  excluding  testimony  of  attending  physician. 
Bffect  off  fformer  waiver  off  privilege  where  a  new  trial  is  had. 

Cited  in  Burgess  v.  Sims  Drug  Co.  114  Iowa,  275,  89  A.  S.  R.  359,  54  LJLA. 
364,  86  N.  W.  307,  holding  a  waiver  of  patient's  privilege  as  to  communications 
made  to  his  physician  does  not  avail  at  a  subsequent  trial ;  Briesenmeister  v.  Su- 
preme TxKlge,  K.  P.  81  Mich.  525,  45  N.  W.  977;  Herpolsheimer  v.  Citizen's  Ins. 
Co.  79  Neb.  685,  113  N.  W.  152,— holding  fact  that  a  party  has  waived  a  priv- 
ilege at  one  trial  does  not  preclude  him  on  a  new  trial. 

Cited  in  note  in  6  L.R.A.(N.S.)  1083,  on  waiver  of  privilege  on  first  trial  a» 
affecting  its  exercise  on  a  second  triaL 
Remainder  off  letter  or  conversation  given  in  evidence  as  evidence. 

Cited  in  Sexton  v.  Onward  Constr.  Co.  93  App.  Div.  143,  87  N.  Y.  Supp.  550, 
holding  where  a  part  of  the  statement  of  a  witness  is  put  in  evidence  by  one  party 
the  other  party  may  put  in  evidence  the  remainder  of  his  statement  to  explain; 
Klock  V.  Brennan,  82  Hun,  262,  31  N.  Y.  Supp.  190;  Stedman  v.  Ramsey,  8a 
Hun,  37,  99  N.  Y.  Supp.  866, — ^holding  that  where  a  part  of  a  conversation  ha» 
been  given  in  evidence  that  statements  in  conversation  explanatory  thereof  is 
competent;  Buedingen  Mfg.  Co.  v.  Royal  Trust  Co.  90  App.  Div.  267,  85  N.  Y. 
Supp.  621,  holding  where  certain  letters  are  read  in  evidence  by  one  party  the- 
other  party  may  put  in  all  of  correspondence  to  explain;  Lunham  v.  Limham,  13t( 
App.  Div.  215,  117  N.  Y.  Supp.  896,  to  point  that  whole  of  admission  must  be  ad- 
mitted in  evidence;  Fleischman  v.  Toplitz,  134  N.  Y.  349,  31  N.  £.  1089,  holding 
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a  ])art  of  a  letter  haying  no  bearing  on  subject  matter  inadmissible  though  part 
of  letter  has  been  read  in  evidence. 

Cited  in  note  in  82  A.  D.  343,  on  admission  in  evidence  of  part  of  conversation 
or  transaction  and  its  effect  to  authorize  admission  of  remainder. 
Testimony  at  former  trial  as  evidence. 

Cited  in  Boston  M.  Ins.  Co.  v.  Slocovitch,  23  Jones  ft  S.  462;  Dambmann  t. 
Metropolitan  Street  R.  Co.  65  Misc.  60,  106  N.  Y.  Supp.  221, — ^holding  testimony 
of  a  living  witness  given  at  a  former  trial  inadmissible,  except  for  purpose  of 
eonb-adicting  him  or  of  refreshing  his  memory;  Burke  t.  Ireland,  47  App.  Div. 
428,  62  N.  Y.  Supp.  463;  Parmenter  v.  Boston,  H.  T.  &  W.  R.  Co.  37  Hun,  354,— 
holding  that  a  party  reading  part  of  the  evidence  given  on  a  former  trial  can- 
not be  compelled  to  read  the  whole  of  it. 
Admissions  as  evidence  in  entirety. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Robinson,  24  App.  Div.  670,  49  N.  Y.  Supp. 
887,  holding  that  the  whole  of  an  admission  must  be  taken  and  considered  to- 
gether. 

44  AM.  REP.  S77,  BARRY  v.  NEW  YORK  C.  A  H.  R.  R.  Co.  92  N.  Y. 

289. 
Railroad  crossing,  when  public  hifi^way. 

Distinguished  in  Lewis  v.  New  York,  L.  E.  &  W.  R.  Co.  123  N.  Y.  496,  26 
N.  K  357,  holding  user  of  road  by  public  for  twenty  years  and  its  maintenance 
or  control  assumed  by  public  authorities,  constitutes  it  public  highway. 
I>my  of  railroad  as  to  crossing  used  by  public  under  license  from  rail- 
road. 
Referred  to  as  leading  case  iu  Cahill  v.  Chicago,  M.  &  St.  P.  R.  Co.  20  C.  C.  A. 
184,  46  U.  S.  App.  85,  74  Fed.  286,  holding  where  railroad  company  consents 
to  customary  or  frequent  passing  of  people  over  its  tracks  at  place  not  public 
highway,  it  must  move  its  cars  with  reasonable  precautions  and  proper  regard 
to  their  safety. 

Cited  in  Clampit  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.  84  Iowa,  71,  50  N.  W.  673, 
holding  railroad  bound  to  exercise  due  care  to  avoid  injury  to  person  crossing 
track  at  place  commonly  used  by  public  as  place  to  cross  with  knowledge  of 
servants  of  railroad;  Adams  v.  Iron  Cliflfs  Co.  78  Mich.  271,  18  A.  R.  R.  441, 
44  N.  W.  270,  holding  company  that  has  allowed  public  to  cross  its  road  for 
more  than  twenty  years  bound  to  exercise  due  care  and  caution  to  prevent  in- 
jury to  persons  unng  crossing;  Lamphear  v.  New  York  C.  &  H.  R.  R.  Co.  194 
N.  Y.  172,  86  N.  E.  1115;  Tayloe  v.  Delaware  &  H.  Canal  Co.  18  W.  N.  C. 
202,  8  AtL  48,  43  Phila.  Leg.  Int.  477, — holding  railroad  boimd  to  exercise  rea- 
sonable care  to  prevent  injury  to  persons  using  crossing;  Lillstrom  v.  Northern 
P.  R.  Co.  53  Minn.  464,  20  L.R.A.  587,  55  N.  W.  624,  holding  it  bound  to  use 
reasonable  care  to  keep  crossing  in  repair;  Felton  v.  Aubrey,  20  C.  C.  A.  436, 
43  U.  8.  App.  278,  74  Fed.  350;  Obenland  v.  Brooklyn  Heights  R.  Co.  127  App. 
Div.  418,  111  N.  Y.  Supp.  686;  Potter  v.  New  York  C.  &  H.  R.  R.  Co.  13 1 
App.  Div.  827,  119  N.  Y.  Supp.  160;  Winslow  v.  Boston  &  A.  R.  Co.  11  N.  Y.  S. 
B,  g31^ — holding  railroad  owes  duty  of  ordinary  care  and  prudence  in  running 
its  trains  towards  one  crossing  track  at  place  used  by  public  for  many  years 
as  place  of  crossing  without  objection  from  railroad ;  de  Boer  v.  Brooklyn  Wharf 
k  Warehouse  Co.  51  App.  Div.  289,  64  N.  Y.  Supp.  925,  holding  same  where 
prepiisea  occupied  by  tracks  are  used  by  public  as  street  under  implied  license; 
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Best  V.  New  York  C.  &  H.  R.  R.  Co.  117  App.  Div.  739,  102  N.  Y.  Supp.  957, 
holding  same  where  path  across  track  had  been  used  for  thirteen  years  by  public 
to  knowledge  of  railroad  company  to  gain  access  to  building  maintained  by 
railroad;  Coulter  v.  Great  Northern  R.  Co.  5  N.  D.  668,  67  N.  W.  1046,  holding 
same  of  railroad  which  has  invited  public  to  cross  its  road  at  a  place  not  legally 
laid  out  as  public  highway;  Illinois  C.  R.  Co.  v.  Clark,  83  111.  App.  620,  hold- 
ing where  railroad  constructs  walk  across  its  right  of  way  at  street  crossing 
and  consents  to  its  use  by  public  it  must  exercise  reasonable  care  to  avoid  injury 
to  user  of  walk,  as  though  it  were  public  crossing;  Pomponio  v.  New  York,  N. 
H.  &  H.  R.  Co.  66  Conn.  628,  60  A.  S.  R.  124,  32  L.R.A.  530,  34  Atl.  491,  hold- 
ing  railroad  must  exercise  reasonable  care  in  operating  trains  over  private 
crossing  which  has  been  used  for  many  years  with  knowledge  of  road  which  it 
has  built  its  track  to  conform  to  such  use;  Harriman  v.  Pittsburgh,  C.  &  Stw  L. 
R.  Co.  46  Ohio  St.  11,  4  A.  S.  R.  607,  12  N.  E.  451,  holding  railroad  which  haa 
for  long  time  permitted  public  to  habitually  pass  over  its  road  at  given  point 
without  hindrance  or  objection  should  be  held  to  anticipate  continuance  there- 
of and  is  bound  to  exercise  care  proportioned  to  danger  in  crossing  road;  St. 
Louis  V.  T.  R.  Co.  v.  Crosnoe,  72  Tex.  79,  10  S.  W.  342,  holding  railroad  liable 
for  injury  from  negligent  operation  of  its  train  upon  switch  track  conunonly 
used  by  public,  without  objection  of  railroad,  though  not  a  public  crossing. 

Cited  in  reference  note  in  4  A.  S.  R.  626,  on  duty  of  railroad  as  to  crossing 
used  by  public  under  license  from  railroad. 

Cited  in  note  in  69  L.R.A.  542,  543,  on  duty  of  railroad  to  persons  crossing 
tracks. 

Distinguished  in  Keller  v.  Erie  R.  Co.  183  N.  Y.  67,  75  N.  E.  965  (affirming 
98  App.  Div.  650,  90  N.  Y.  Supp.  236),  holding  railroad  not  bound  to  depart 
from  ordinary  manner  of  operating  its  train  as  to  one  who  crosses  its  track 
at  intersection  with  another  railroad,  such  intersection  not  being  a  public 
crossing;  Smetanka  v.  New  York  C.  &  H.  R.  R.  Co.  123  App.  Div.  323,  107  N. 
Y.  Supp.  973,  holding  where  path  crossing  tracks  is  merely  a  way  used  for  con- 
venience of  comparatively  few  people,  railroad  company  owes  no  duty  of  active 
vigilence  to  those  crossing  to  guard  them  from  accident;  Burk  v.  Delaware  & 
H.  Canal  Co.  86  Hun,  519,  33  N.  Y.  Supp.  986,  holding  same  where  private  path- 
way across  tracks  is  used  only  by  the  occupants  of  one  house. 
—  Towards  users  of  paths  or  walks  along  or  upon  tracks. 

Cited  in  Gamer  v.  Trumbull,  36  C.  C.  A.  361,  94  Fed.  321,  holding  where  for 
considerable  period  public  has  been  accustomed  to  walk  along  or  across  railroad 
track,  persons  in  charge  of  passing  trains  are  required  to  take  notice  and  use 
reasonable  care  to  prevent  Injury;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Phillips, 
112  Ind.  59,  2  A.  S.  R.  155,  13  N.  E.  132,  holding  one  walking  on  railroad  track 
built  along  street  not  a  trespasser,  and  railroad  liable  for  injury  caused  by 
defective  condition  of  track  and  negligent  operation  of  train;  Chase  v.  Maine  C. 
R.  Co.  77  Me.  62,  62  A.  R.  744,  on  right  of  one  to  cross  track  who  is  there  by 
permission  or  license;  Clark  v.  Michigan  C.  R.  Co.  113  Mich.  24,  67  A.  S.  R. 
442,  71  N.  W.  327,  holding  licensee  who  crosses  track  at  place  other  than  public 
crossing  for  his  own  convenience  cannot  recover  for  injury  caused  by  instru- 
mentality thereon  used  in  reasonable  operation  of  railroad;  Gunther  v.  New 
York  C.  &  H.  R.  R.  Co.  81  App.  Div.  606,  81  N.  Y.  Supp.  395,  holding  one  who 
walks  upon  track  between  public  crossing  and  place  used  as  public  crossings 
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tretpaaser,  and  railroad  not  required  to  give  warning  of  approaching  train; 
Clarke  ▼.  New  York  C.  &  H.  R.  R.  Co.  104  App.  Div.  167,  93  N.  Y.  Supp.  626, 
holding  as  to  mere  trespasser,  railroad  not  liable  for  failure  to  give  warning 
of  approach  of  train  to  private  pathway  across  track;  Hiekett  v.  New  York  & 
S.  B.  R.  Co.  10  N.  Y.  S.  R.  398,  holding  railroad  bound  to  exercise  reasonable 
care  to  one  on  its  track  at  place  much  used  as  pathway;  Matthews  v.  Seaboard 
Air  Line  R.  Co.  67  S.  C.  499,  66  L.R.A.  286,  46  S.  E.  336,  holding  railroad  com- 
pany which  permits  without  objection  public  to  walk  along  its  track  for  so 
long  a  time  as  to  form  well  beaten  path  must  exercise  ordinrfry  care  not  to 
cause  unsafe  condition  therein  which  will  cause  injury  to  one  using  path ;  Young 
V.  Clark,  16  Utah,  42,  60  Pac.  832,  holding  where  railroad  bridge  had  been  used 
by  public  for  seventeen  years  as  foot  crossing  in  populous  city  with  knowledge 
and  without  objection  of  company,  it  was  bound  to  use  all  reasonable  care  in 
operating  its  trains  across  bridge;  Roth  v.  Union  Depot  Co.  13  Wash.  626,  31 
L.R.A.  866,  43  Pac  641,  holding  where  railroad  track  in  thickly  settled  com- 
munity used  for  long  period  as  footpath  without  objection  thereto  from  road, 
it  is  bound  to  exercise  reasonable  care  in  operating  its  cars  thereon. 

Cited  in  reference  notes  in  46  A.  R.  667,  on  railroad's  liability  for  negligent 
injury  to  one  walking  on  track  by  virtue  of  long  established  custom;  2  A.  S.  R 
163,  on  duty  of  railroad  company  whose  track  runs  along  highway,  or  has  long 
been  used  as  such,  to  person  thereon. 

Cited  in  note  in  26  L.R.A.  786,  on  duty  of  railroad  employees  to  keep  look- 
out for  children  on  trade. 

Distinguished  in  McConkey  v.  Oregon  R.  &  Nav.  Co.  36  Wash.  66,  76  Pac. 
526,  holding  where  track  is  used  by  pedestrians  as  highway  without  objection 
from  company,  it  owes  no  duty  to  keep  bridge  in  repair  so  as  to  prevent  person 
from  falling  through. 

Disapproved  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind.  App.  569, 
39  N.  £.  672,  holding  railroad  not  liable  for  injury  to  child  walking  along  its 
tracks,  where  child  is  there  vnthout  invitation,  and  right  of  way  is  fenced  and 
gnarded,  the  injury  occurring  by  failure  to  give  warning  of  approaching 
engine. 
—  Duty  toward  invited  licensees  on  tracks  or  grounds. 

Cited  in  Young  v.  New  York  C.  &  H.  R.  R.  Co.  13  Daly,  294,  holding  where 
railroad  by  express  permission  allows  use  of  its  tracks  to  another  in  performance 
of.  his  duty,  it  is  bound  to  exercise  reasonable  care  in  operation  of  trains  to 
avoid  injury;  Flynn  v.  Central  R.  Co.  27  Abb.  N.  C.  32,  16  N.  Y.  Supp.  328, 
20  N.  Y.  Civ.  Proc  Rep.  179,  holding  railroad  company  liable  for  negligently 
backing  ears  upon  one  on  premises  for  purposes  of  loading  cars;  Wells  v.  Brook- 
lyn Heights  R.  Co.  34  Misc.  44,  68  N.  Y.  Supp.  306,  holding  railroad  company 
liable  for  ordinary  negligence  causing  injury  to  licensee  upon  its  elevated  track; 
Cederson  v.  Or^on  R.  &  Nav.  Co.  38  Or.  343,  62  Pac  637,  holding  railroad  com- 
pany required  to  exercise  active  vigilance  to  avoid  injury  to  licensee  by  invita^ 
tion  on  its  right  of  way;  Missouri,  K.  &  T.  R.  Co.  v.  Miller,  8  Tex.  Civ.  App. 
241,  27  S.  W.  905,  holding  railroad  company  not  liable  for  injury  to  one  who 
alights  from  moving  train,  having  entered  for  purpose  of  bidding  passenger 
good-by,  the  ecmipany  not  being  advised  of  his  intention;  Anderson  v.  Grand 
Trank  R.  Co.  27  Ont.  Rep.  441,  holding  that  railroad  is  bound  to  warn  disem- 
barking passenger,  necessarily  walking  on  track  to  reach  highway. 
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—  Sifi^nals,  guards,  or  waraings  at  crossings. 

Cited  in  Paxmell  ▼.  Nashville,  F.  &  S.  R.  Co.  97  Ala.  208,  12  So.  236,  holding 
railroad  causing  switching  to  be  made  on  section  of  track  used  as  crossing 
bound  to  give  warning  of  impending  danger;  Kinyon  v.  Chicago  k  N.  W.  R. 
Co.  118  Iowa,  349,  96  A.  8.  R.  382,  92  N.  W.  40,  holding  railroad  must  give 
notice  of  approach  of  train  to  crossing  which  under  all  circumstances  is  timely ; 
Byrne  v.  New  York  C.  A  H,  R.  R.  Co.  104  N.  Y.  362,  68  A.  R.  512,  10  N.  E.  639. 
holding  railroad  bound  to  give  reasonable  and  proper  notice  and  warning  of 
approach. 

Cited  in  reference  notes  in  90  A.  D.  63,  on  duty  of  railroad  company  to  give 
statutory  signals  at  crossing;  1  A.  8.  R.  396,  on  obligation  of  railroad  oompany 
to  give  warning  at  crossing. 

Cited  in  note  in  16  L.Rjl..  428,  on  statutory  signals  as  measure  of  trainmen's 
duty  at  highway  crossing. 

Distinguished  in  Philadelphia,  W.  &  B.  R.  Co.  v.  Fronk,  67  Md.  339,  1  A.  S.  R. 
390,  10  Atl.  204,  holding  railroad  not  negligent  for  failure  to  give  warning  of 
approach  to  private  crossing  in  open  country,  guarded  by  gates  on  both  sides.* 
where  no  whistle  had  been  sounded  for  twenty  years  and  no  request  by  property 
owners  that  one  be  sounded;  Illinois  C.  R.  Co.  v.  O'Connor,  189  111.  669,  69  N. 
E.  1098,  holding  passive  acquiescence  by  railroad  in  occasional  use  of  its  track 
as  a  crossing  does  not  impose  on  it  duty  to  give  warning  of  approaching  trains. 

Disapproved  in  Chenery  v.  Fitchburg  R.  Co.  160  Mass.  211,  22  L.R.A.  676,  36 
N.  E.  664,  holding  railroad  not  bound  to  give  precautions  of  approach  of  trains 
to  private  crossing  which  people  are  accust<Mned  to  cross  without  objection  from 
railroad,  where  there  is  nothing  in  circumstances  to  give  warning  to  railroad 
of  presence  of  anyone  on  such  crossing. 

—  Relative  duty  on  part  of  user  of  crossing  or  path. 

Cited  in  Berzevizy  v.  Delaware,  L.  &  W.  R.  Co.  19  App.  Div.  309,  46  N.  Y. 
Supp.  27,  holding  duties  and  responsibilities  of  railroad  in  approaching  private 
crossing  are  dependent  on  exercise  of  care  by  person  crossing;  Harder  v.  Rome, 
W.  k  O.  R.  Co.  17  N.  Y.  S.  R.  670,  2  N.  Y.  Supp.  7Q,  holding  railroad  not  liable 
to  one  who  voluntarily  leaves  public  street  and  in  attempting  to  cross  tracks 
where   persons   frequently   cross   fails   to   use   ordinary   care  to   avoid   injury. 

—  Degree  of  care  required  of  infant  on  or  approaching  tracks. 

Cited  in  Schleiger  v.  Northern  Terminal  Co.  43  Or.  4,  72  Pac  324,  holding 
child  must  exercise  care  and  precaution  that  children  of  its  age  are  wont  to 
exercise  generally;  Finklestein  v.  New  York  C.  k  H.  R.  R.  Co.  41  Hun,  34, 
holding  it  is  to  be  measured  in  each  case  by  maturity  and  capacity  of  individual; 
Felton  V.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  360,  holding  care 
and  prudence  required  of  boy  nine  years'  of  age  is  that  reasonably  to  be  ex- 
pected from  boys  of  such  age,  looking  to  his  habits  and  knowledge  of  danger 
to  be  apprehended;  Serano  v.  New  York  C.  &  H.  R.  R.  Co.  188  N.  Y.  166,  117 
A.  S.  R.  833,  80  N.  £.  1026,  holding  child  of  tender  years  required  to  exercise 
degree  of  care  commensurate  with  its  age  and  intelligence. 

Cited  in  reference  note  in  67  A.  R.  446,  on  contributory  n^ligence  of  infant 
in  crossing  track  at  point  where  public  are  allowed  to  cross. 
What  is  reasonable  care  in  approaching  private  crossing  nsed  under 
license  from  railroad. 

Cited  in  Finklestein  v.  New  York  C.  &  H.  R.  R.  Co.  41  Hun,  34,  holding  ring- 
ing of  bell   not  necessarily  due  care   in   approaching  crossing;   Vandewater   v. 
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New  York  &  N.  E.  R.  Co.  74  Hun,  32,  26  N.  Y.  Supp.  397;  Swift  ▼.  Staten  Is- 
land  Rapid  Transit  R.  Co.  123  N.  Y.  646,  26  N.  E.  378,  3  Silv.  Ct  App.  184,— 
holding  it  not  eBtablished  as  matter  of  law  by  fact  of  ringing  bell,  but  it  is 
question  for  jury  whether  other  precautions  should  have  been  taken. 
—  As  Jury  question. 

Cited  in  Winslow  v.  Boston  A  A.  R.  Co.  11  N.  Y.  S.  R.  831,  holding  it  for 
jury  whether  failure  to  give  signal  in  approaching  private  crossing  constitutes 
negligence;  Crawford  v.  Delaware,  L.  &  W.  R.  Co.  22  Jones  &.  S.  262,  holding 
it  for  the  jury  whether  railroad  was  negligent  in  operation  of  train  in  approach- 
ing public  crossing;  Hinkle  v.  Richmond  &  D.  R.  Co.  109  N.  C.  472,  26  A.  S.  R. 
581,  13  S.  E.  884,  holding  failure  of  engineer  in  charge  of  engine  to  ring  bell 
or  sound  whistle  in  approaching  crossing  evidence  of  negligence  for  jury; 
Byrne  v.  New  York  C.  &  H.  R.  R.  Co.  104  N.  Y.  362,  68  A.  R.  612,  10  N.  E. 
639,  holding  it  for  jury  what  care  and  precaution  should  h^tve  been  taken. 
Negligent  failure  to  give  warning  by  train  of  approach  to  crossing. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Rush,  127  Ind.  546,  26  N.  E.  1010, 
holding  railroad  negligent  for  failing  to  give  warning  of  approach  of  train  at 
intersection  of  road  and  public  street. 
lilcense  to  cross  tracks  when  implied. 

Cited  in  Lehman  v.  Great  Eastern  Casualty  &  Indemnity  Co.  7  App.  Div. 
424,  39  N.  Y.  Supp.  912,  holding  license  implied  where  railroad  company  has 
permitted  public  to  go  over  its  tracks  at  place  not  street  crossing  for  a  long 
period  of  time;  Farley  v.  Cincinnati,  H.  &  D.  R.  Co.  47  C.  C.  A.  156,  108  Fed. 
14,  holding  custom  to  give  rise  to  implied  license  must  be  known  to  other  party 
or  so  general  as  to  charge  him  with  knowledge;  Felton  v.  Aubrey,  20  C.  C.  A. 
436,  43  U.  S.  App.  278,  74  Fed.  350,  holding  where  public  has  for  long  period 
customarily  and  constantly,  openly  and  notoriously,  crossed  tracks  at  point 
not  public  highway,  with  knowledge  and  acquiescence  of  company,  a  license  or 
permission  may  be  presumed. 

Cited  in   note   in   13   L.R.A.    634,  on   implied   license   to  go   upon   railroad 
track. 
PermisslTe  or  wrongf nl  use  as  law  or  fact  question. 

Cited  in  Adams  v.  Southern  R.  Co.  28  C.  C.  A.  494,  52  U.  S.  App.  433,  84 
Fed.  696,  holding  where  public  for  ten  years  has  used  track  as  footway  which 
was  known  to  and  acquiesced  in  by  railroad,  question  whether  user  is  trespasser 
one  of  fact  for  jury. 
Negligence  in  nse  of  railroad  at  frequented  place  as  Jury  question. 

Cited  in  Walsh  v.  Fitchburg  R.  Co.  67  Hun,  604,  22  N.  Y.  Supp.  441,  hold- 
ing it  for  jury  whether  railroad  was  negligent  in  leaving  unlocked  turntable 
in  premises  in  populous  neighborhood,  over  which  public  was  in  habit  of  passing, 
and  where  children  frequently  played. 

lilabillty  of  owner  of  premises  for  injury  to  one  who  enters  without 
invitation. 

Cited  in  Wilson  v.  American  Bridge  Co.  74  App.  Div.  686,  77  N.  Y.  Supp. 
820,  holding  owner  liable  for  active  negligence  causing  injury  to  licensee  on 
adjoining  premises;  Castoriano  v.  Miller,  15  Misc.  254,  36  N.  Y.  Supp.  419, 
holding  owner  not  liable  for  injury  to  licensee  caused  by  defeictive  condition  6t 
premises;  Rooney  t.  Woolworth,  78  Conn.  167,  61  Atl.  366,  holding  one  negligent 
who  places  hidden  pitfall  in  way  which  to  his  knowledge  the  public  rightfully 
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is  accustomed  to  pass;  logalls  t.  Adams  Exp.  Co.  44  Minn.  128,  46  N.  W.  325^ 
holding  owner  required  to  exercise  reasonable  care,  in  active  conduct  of  his. 
business,  not  to  injure  one  lawfully  upon  premises;  Hoes  y.  Edison  General 
Electric  Co.  23  App.  Div.  433,  48  N.  Y.  Supp.  323  (dissenting  opinion),  on  lia> 
bility  for  negligence  constituting  proximate  cause  of  injury  to  one  on  premises- 
by  no  affirmative  right;  Breen  v.  Gill,  125  App.  Div.  642,  110  N.  Y.  Supp.  64 
(dissenting  opinion),  on  liability  of  owner  of  premises  for  injury  from  open 
excavation  on  premises;  Racine  v.  Morris,  136  App.  Div.  467,  121  N.  Y.  Supp. 
146,  holding  owner  liable  for  fall  of  policeman  into  unguarded  elevator  shaft 
on  entering  open  door  at  night. 

Cited  in  notes  in  17  L.R.A.(N.S.)  919,  920,  on  duty  of  owner  of  premises  to* 
protect  lic.nsee  against  hidden  dangers;  19  £•  R.  C.  101,  on  duty  of  owner  or 
occupant  of  premises  to  warn  guest  of  danger  to  be  avoided. 

Distinguished  in  Splittorf  v.  State,  108  N.  Y.  205,  15  N.  E.  322;  Larmore  v» 
Crown  Point  Iron  Co.  101  N.  Y.  391,  64  A.  R.  718,  4  N.  E.  752,--holding  owner 
not  liable  where  injury  results  from  his  passive  negligence;  Mergenthaler  v. 
Kirby,  79  Md.  182,  47  A.  S.  R.  371,  28  Atl.  1065,  holding  owner,  in  proper  use 
of  his  premises,  not  liable  for  injury  to  minor  who  unlawfully  enters  for  pur- 
pose of  stealing;  Plummer  v.  Dill,  156  Mass.  426,  32  A.  S.  R.  463,  31  N.  £. 
128,  holding  owner  of  building  not  liable  where  its  defective  condition  causes- 
injury  to  licensee  who  enters  for  purpose  other  than  that  building  is  used  for; 
Williams  v.  Belmont  Coal  &  Ck>ke  Co.  55  W.  Va.  84,  46  S.  E.  802,  holding  passive 
acquiescence  in  use  of  property  does  not  involve  owner  for  liability  for  it» 
unfitness  for  such  use. 

Liability  of  owner  for  negligent  injury  to  one  on  premises  by  permis* 
slon. 

Cited  in  lola  Portland  Cementr  Co.  v.  Moore,  65  Kan.  762,  70  Pac.  864,  hold- 
ing owner  who  expressly  gives  up  use  of  premises  to  another  liable  for  injury 
from  dangerous  obstruction  subsequently  placed  on  premises  without  knowledge 
of  other. 
User  of  private  roadway,  liability  for  negligence. 

Cited  in  Knight  v.  Lanier,  69  App.  Div.  454,  74  N.  Y.  Supp.  999,  holding  one 
in  private  lane  or  roadway  by  invitation  of  owner  liable  for  affirmative  negligence 
to  one  there  by  license  only. 
Contributory  negligence  of  infant  as  Jury  question. 

Cited  in  Force  v.  Standard  Silk  Co.  160  Fed.  992,  holding  age,  knowledge,, 
experience  and  intelligence  of  infant  proper  to  be  considered  in  determining 
contributory  negligence;  Connolly  v.  Knickerbocker  Ice  Co.  114  N.  Y.  104,  11 
A.  S.  R.  617,  21  N.  E.  101,  holding  it  for  the  jury  on  question  of  contributory 
negligence,  to  say  if  proper  degree  of  care  was  present;  McCarragher  v.  Rogers,. 
120  N.  Y.  526,  24  N.  E.  812,  holding  where  appreciation  of  danger  required 
reflection  and  judgment,  question  of  contributory  negligence  for  jury;  Travell 
▼.  Bannerman,  174  N.  Y.  47,  66  N.  E.  583,  holding  question  of  contributory  neg- 
ligence of  minor,  in  view  of  his  age  and  all  the  circumstances  of  occurrence 
of  injury,  one  of  fact  for  jury;  Hickey  v.  Taaffe,  32  Hun,  7,  holding  contributoiy 
negligence  of  infant  for  jury;  Baird  v.  Richardson,  4  N.  Y.  S.  R.  648,  holding- 
it  for  the  jury  to  say  if  child  was  careful  or  contributed. 

Cited  in  notes  in  49  A.  S.  R.  411,  on  infant's  contributory  negligence  as- 
question  for  jury;  41  L.  ed.  U.  8.  84,  as  to  when  contributory  negligence  is  a 
question  for  the  jury. 
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—  Children  on  or  near  tracks. 

Cited  in  Jones  v.  Utica  k  B.  River  R.  Co.  36  Hun,  115,  holding  question  of  con- 
tributory negligence  of  boy  of  ten  years  one  of  fact  for  jury;  CoUis  v.  New  York 
C.  &  BL  R.  R.  Co.  71  Hun,  504,  24  N.  Y.  Supp.  1090,  holding  question  of  con- 
tributory negligence  in  boy  in  attempting  to  cross  track  for  jury;  Wells  v. 
New  York  a  A  H.  R.  R.  Co.  78  App.  Div.  1,  78  N.  Y.  Supp.  991,  holding  question 
of  contributory  negligence  of  child  of  eight  in  crossing  track  at  public  highway 
over  which  railroad  company  was  making  running  switch,  for  jury;  Wallace 
V.  City  k  Suburban  R.  Co.  26  Or.  174,  25  L.R.A.  663,  37  Pac.  477,  holding 
question  of  negligence  in  child  in  failing  to  look  and  listen  before  crossing  track,, 
for  jury;  Hemmingway  ▼.  Chicago,  M.  k  St.  P.  R.  Co.  72  Wis.  42,  7  A.  S.  R. 
823,  37  N.  W.  804,  holding  question  of  reasonableness  in  appreciation  of  danger 
proi>er  to  be  considered  by  jury  on  question  of  contributory  negligence. 
Contributory  negligence  of  parent. 

Cited  in  note  in  10  L.R.A.  654,  on  what  is  not  contributory  negligence  of 
parent. 

44  AM.  REP.  S80,  PEOPIiE  T.  FIRE  ASSO.  OF  PHUiADEIiPHIA,  92 
N.  Y.  Sll. 

Validity  of  law  depending  on  contingency  for  its  operation,  constitution- 
ality of. 

Cited  in  People  v.  Long  Island  R.  Co.  134  N.  Y.  506,  31  N.  B.  873,  holding 
law  vesting  power  in  court  to  order  improvement  on  application  the  necessity 
for  which  to  be  determined  in  way  prescribed  in  statute  not  unconstitutional; 
State  ex  reL  Maggard  v.  Pond,  93  Mo.  606,  6  S.  W.  469  (dissenting  opinion),, 
on  delegation  of  legislative  authority  on  allowing  choice  of  legislation  to  be 
determined  by  voters  direct. 
Delegation  of  legislative  authority  what  is. 

Cited  in  Stanton  v.  Essex  County,  48  Misc.  415,  96  N.  Y.  Supp.  840,  holding 
law  conferring  authority  on  county  officers  to  remove  county  seat  on  petition 
and  ratification  of  electors,  not  unconstitutional  delegation  of  authority;  Pic- 
ton  V.  Cass  County,  13  N.  D.  242,  100  N.  W.  711,  3  A.  &  E.  Ann.  Cas.  345, 
holding  act  which  entrusts  administrative  discretion  to  county  commissioner 
not  void;  Atty.  Gen.  ex  rel.  Beadle  ▼.  Amott,  145  Mich.  416,  108  N.  W.  646^ 
holding  law  imposing  ad  valorem  tax  on  corporation  with  privilege  to  it  to 
pay  a  specific  tax  instead,  not  a  delegation  of  legislative  authority;  State 
ex  rel.  Van  Alstine  v.  Frear,  142  Wis.  320,  125  N.  W.  961,  holding  that  reference 
of  general  law  to  vote  of  electors  does  not  involve  any  delegation  of  power  to 
make  law. 
Powers  of  states  over  foreign  corporations. 

Cited  in  Lancaster  v.  Amsterdam  Improv.  Co.  72  Hun,  18,  25  N.  Y.  Supp. 
309,  holding  state  has  power  to  exclude  foreign  corporation  from  acquiring  ita 
lands  for  purpose  of  speculation;  People  ex  rel.  Parke,  D.  &  Co.  v.  Roberts, 
91  Hun,  158,  36  N.  Y.  Supp.  368,  holding  state  may  impose  such  reasonable 
terms  and  conditions  upon  right  to  do  business  as  it  deems  proper;  Van- 
derpoel  v.  Gorman,  3  Misc.  57,  22  N.  Y.  Supp.  541,  holding  state  can  prohibit^ 
or  impose  such  restrictions  as  its  legislature  may  choose  upon,  foreign  corpora- 
tion seeking  to  do  business  in  such  state;  Wright  v.  Lee,  4  S.  D.  237,  55  N. 
W.  931,  holding  state  has  power  to  waive  compliance  with  laws  or  to  bring  suit 
to  oust  corporation  from  transaction  business  therein;   Woodward  v.  Mutual 
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Reserve  L.  Ins.  Co.  178  N.  Y.  485,  102  A.  S.  R.  519,  71  N.  E.  10,  holding  sUte 
has  power  to  fix  terms  and  conditions  upon  which  foreign  corporation  shall  do 
business;  Phenix  Ins.  Co.  y.  Burdett,  112  Ind.  204,  13  N.  E.  705,  holding  state 
may  require  agent  of  foreign  insurance  company  to  retain  amount  of  loss  of 
which  he  has  notice  until  paid;  State  ex  reL  Carr  v.  Woodruff  Sleeping  &  Par- 
lor Coach  Co.  114  Ind.  155,  1  Inters.  Com.  Rep.  798,  15  N.  E.  814,  holding 
state  may  levy  tax  on  receipts  of  foreign  corporation  doing  business  in  state, 
if  not  engaged  in  interstate  commerce;  Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  169  N.  Y.  506,  88  A.  S.  R.  608,  62  N.  E.  587,  holding  state  can 
impose  restrictions  on  rights  of  foreign  corporations  to  sue  each  other  in  its 
•courts;  Johnston  t.  Mutual  Reserve  L.  Ins.  Co.  104  App.  Div.  550,  93  N.  Y.  Supp. 
1052,  on  validity  in  one  state  of  judgment  against  foreign  insurance  company 
obtained  in  another  state. 

Cited  in  reference  notes  in  34  A.  S.  R.  160;  40  A.  S.  R.  396,— on  state's 
right  to  regulate  foreign  insurance  companies. 

Cited  in  note  in  13  L.RJL  584,  as  to  when  foreign  corporations  are  amenable 
to  local  laws. 
—  Retaliatory  regulations. 

Cited  inBlackmer  v.  Royal  Ins.  Co.  115  Ind.  291,  17  N.  E.  680;  State  ex 
rel.  Baldwin  v.  Insurance  Co.  of  N.  A.  115  Ind.  257,  17  N.  E.  574,— holding  law 
regulating  license  fee  to  corporations  of  other  states  according  to  exactions 
of  such  state  on  corporations  of  first,  constitutional;  Western  &  S.  L.  Ins.  Co. 
v.  Com.  133  Ky.  292,  117  S.  W.  376,  holding  that  foreign  insurance  company 
4!annot  be  taxed  higher  rate  than  domestic  companies  because  higher  rate  is 
taxed  in  foreign  state;  State  v.  Insurance  Co.  of  N.  A.  71  Neb.  320,  99  N.  W. 
^6,  holding  law  placing  retaliatory  license  fee  on  foreign  corporations  valid; 
Vanderpoel  v.  Gorman,  3  Misc.  57,  22  N.  Y.  Supp.  541 ;  Griesa  v.  Massachusetts 
Benefit  Asso.  39  N.  Y.  S.  R.  1,  16  N.  Y.  Supp.  71, — holding  retaliatory  law  impos- 
ing like  obligations  on  foreign  company  as  are  imposed  by  law  of  such  state  on 
corporation  of  first  state,  are  conditions  imposed  for  doing  business  in  state. 

Cited  in  notes  in  96  A.  D.  345,  on  retaliatory  legislation  as  to  foreign  corpora- 
tions; 34  A.  S.  R.  679;  24  L.R.A.  303, — on  retaliatory  statutes  against  foreign 
insurance  companies;  60  L.R.A.  361,  on  retaliation  laws  in  respect  to  equality  in 
corporate  taxation. 
Classification  of  corporations  under  fourteenth  amendment. 

Cited  in  People  v.  New  York  Floating  Dry  Dock  Co.  92  N.  Y.  487,  holding  law 
taxing  corporation  of  one  class  and  exempting  another  class  not  a  violation  of 
amendment. 

Cited  in  notes  in  95  A.  D.  637,  638,  on  state's  power  to  discriminate  against 
foreign  corporations  doing  business  therein ;  96  A.  D.  340,-342,  on  taxation  of  and 
discrimination  against,  foreign  corporations. 
^'Taxation"  within  terms  of  constitution. 

Cited  in  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  20  Misc.  461,  46  N.  Y.  Supp. 
232,  holding  where  license  fee  is  imposed  which  prohibits  keeping  of  animal  until 
payment  of  fee,  amount  paid  not  a  tax,  and  not  governed  by  constitutional 
provisions  relating  to  taxes;  Re  McPherson,  104  N.  Y.  306,  68  A.  R.  602,  10  N. 
E.  686,  holding  law  taxing  gifts  and  inheritances  a  provision  for  special  tax  and 
not  unconstitutional  for  failure  to  state  tax  and  object  of  its  application. 

Cited  in  notes  in  129  A.  S.  R.  288,  on  constitutional  limitations  on  power  to 
iippose  license  or  occupation  taxes;  1  L.R.A.  260,  on  construction  of  act  of  1880 
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concerning  taxation  of  corporations;  57  L.R.A,  97,  on  constitutional  limitations 

•on  franchise  taxation. 

—  Fees  exacted  on  admission  of  foreign  corporations. 

Cited  in  Exempt  Firemen's  Benev.  Fund  v.  Roome,  93  N.  Y.  313,  45  A.  R.  217, 
holding  license  fee  exacted  of  foreign  corporation  not  a  tax  within  constitutional 
requirement  that  tax  be  distinctly  stated  and  the  object  to  which  it  is  to  be 
applied. 

Powers  of  foreign  corporations  to  transact  business. 

Cited  in  Elston  v.  Piggott,  94  Ind.  14,  holding  while  corporation  cannot  claim 
immunity  of  citizen,  it  can  do  business  in  another  state  until  forbidden  by  stat- 
ute; Re  New  York,  L.  &  W.  R.  Co.  35  Hun,  220,  holding  they  can  within  limit 
of  their  charter  powers  do  what  domestic  corporations  can  lawfully  do;  Lan- 
caster V.  Amsterdam  Improv.  Co.  140  N.  Y.  576,  24  L.R.A.  322,  35  N.  E.  964, 
holding  foreign  corporation  may  on  complying  with  conditions  enter  boundaries 
of  state  and  transact  any  lawful  business  the  same  as  individual. 
Waiver  of  constitutional  right. 

Cited  in  Anglo-American  Provision  Co.  y.  Davis  Provision  Co.  50  App.  Div. 
273,  63  N.  Y.  Supp.  987,  holding  foreign  corporation  waives  unconstitutionality 
of  laws  imposing  conditions  on  transacting  business  by  doing  business  in  state; 
Dodge  T.  Cornelius,  168  N.  Y.  242,  61  N.  E.  244,  holding  party  who  fails  to  in- 
sist on  constitutional  right  in  trial  court,  waives  it. 
Special  tax,  what  is. 

Cited  in  Exempt  Firemen's  Benev.  Fund  v.  Roome,  93  N.  Y.  313,  45  A.  R.  217, 
holding  law  imposing  license  fee  on  foreign  insurance  companies  done  in  certain 
locality  for  benefit  of  certain  objects  in  that  locality,  a  special  tax. 
Judicial  conclusiveness  of  expediency  of  legislation. 

Cited  in  People  ex  rel.  Depew  &  S.  W.  R.  Co.  v.  Railroad  Comrs.  4  App.  Div. 
259,  38  N.  Y.  Supp.  861  (dissenting  opinion),  on  determination  of  expediency  of 
legislation. 
Elstoppel  to  deny  Jurisdiction. 

Cited  in  Jackson  v.  Rowe,  106  App.  Div.  65,  94  N.  Y.  Supp.  568,  holding  party 
who  institutes  proceeding  may  be  estopped  from  asserting  absence  of  authority 
or  its  invalidity;  Simmons  v.  Simmons,  32  Hun,  551,  on  estoppel  to  deny  juris- 
•diction  in  one  who  institutes  proceeding;  People  ex  rel.  Lasher  v.  New  York,  184 
App.  DiT.  75,  118  N.  Y.  Supp.  742,  holding  that  city,  accepting  right  to  exercise 
•eminent  domain  under  statute,  is  estopped  to  deny  its  constitutionality. 

44  AM.  RBP.  89S,  SMITH  T.  ROCHESTER,  92  N.  Y.  46S. 
Injunction  against  dlTerslon  from  stream. 

Cited  in  Duester  v.  Johnstown,  24  App.  Div.  608,  48  N.  Y.  Supp.  683,  holding 
riparian  owner  may  maintain  equitable  action  to  restrain  unlawful  diversion  of 
water  of  stream  from  its  natural  channel. 

Cited  in  reference  note  in  7  A.  S.  R.  189,  on  right  of  riparian  proprietor  to 
injoBction  against  diversion  of  water. 

Cited  in  note  in  4  L.R.A.  573,  on  riparian  owner's  remedy  by  injunction  to 
prevent  invasion  of  his  rights. 
«>  Where  dlrerslon  is  for  public  water  supply^ 

Cited  in  Ulbricht  v.  Eufaula  Water  Co.  86  Ala.  587,  11  A.  S.  R.  72,  4  L.R.A. 
^72,  6  So.  78,  holding  where  water  of  stream  appears  to  be  of  no  value  to  ripar- 
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ian  owner  and  he  takes  no  advantage  of  usufructuary  right,  he  must  seek  hifr 
remedy  at  law  for  diversion  of  water  by  other  owners;  Penrhyn  State  Co.  v. 
Granville  Electric  Light  k  P.  Co.  181  N.  Y.  80,  73  N.  E.  666,  2  A.  &  E.  Ann. 
Cas.  782,  holding  where  municipality  had  diverted  water  and  installed  water- 
works system  and  owner  had  made  no  protest  to  its  installation  or  operation  for 
fifteen  years,  he  could  not  maintain  action  to  enjoin  diversion ;  Neal  v.  Rochester, 
156  N.  Y.  213,  50  N.  £.  803  (affirming  88  Hun,  614),  holding  lower  riparian 
owner  on  river  who  suffers  damage  may  restrain  the  diversion  by  city  of  water 
of  upper  lake  flows  into  river;  Bass  v.  Ft.  Wayne,  121  Ind.  389,  23  N.  E.  259, 
holding  mill  and  dam  owner  who  has  right  to  use  of  water  in  artificial  pond  but 
no  title  to  bed  of  pond  itself,  cannot  restrain  municipality  from  taking  water  for 
municipal  purposes;  New  Whatcom  v.  Fairhaven  Land  Co.  24  Wa^h.  493,  54 
L.R.A.  190,  64  Pac.  735,  holding  city  which  owns  land  on  navigable  lake  cannot 
take  water  therefrom  to  injury  of  another  riparian  owner  on  stream  which  is 
outlet  of  lake. 
Injunction  against  public  officer  on  failure  to  perform  ministerial  duty. 

Cited  in  Wright  ▼.  Shanahan,  149  N.  Y.  495,  44  N.  E.  74,  holding  negligent 
omission  of  public  officer  to  perform  ministerial  duty,  or  improper  discharge 
thereof  renders  him  liable  to  be  enjoined,  and  respond  in  damages  to  party  in> 
jured. 

Title  to  bed  of  navigable  river,  lake,  or  canal. 

Cited  in  Woodruff  v.  North  Bloomfield  Gravel  Min.  Co.  9  Sawy.  441,  18  Fed. 
753,  holding  proprietary  right  to  soil  under  fresh  water  stream  above  ebb  and 
flow  of  tides,  is  in  private  parties;  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1, 
18  L.R.A.  679,  25  Atl.  718,  holding  title  to  bed  of  navigable  pond  is  in  state,  and 
water  is  held  for  use  of  public;  People  ex  rel.  Burnham  v.  Jones,  112  N.  Y.  597, 
20  N.  E.  577,  holding  line  of  riparian  proprietorship  on  large  navigable  body  of 
water  as  Lake  Ontario,  extends  only  to  high  water  mark;  Smith  v.  Bartlett,  180 
N.  Y.  360,  73  N.  E.  63,  holding  devise  of  land  on  navigable  fresh  water  stream 
conveys  title  to  thread  of  stream;  Slingerland  ▼.  International  Contracting  Co. 
169  N.  Y.  60,  56  L.R.A.  494,  61  N.  E.  995  (affirming  43  App.  Div.  215,  60  N.  Y. 
Supp.  12) ;  People  v.  Page,  39  App.  Div.  110,  56  N.  Y.  Supp.  834,— holding  title 
to  bed  of  Hudson  River  in  people  of  state;  Green  Island  ice  Co.  v.  Norton,  42^ 
Misc.  238,  86  N.  Y.  Supp.  613,  105  App.  Div.  331,  holding  state  owns  bed  and  land 
on  both  sides  of  state  canal,  and  is  entitle«l  to  ice  formed  thei'ein;  Crooked  Lake- 
Nav.  Co.  V.  Keuka  Nav.  Co.  4  N.  Y.  S.  R.  380,  holding  riparian  owner  on  stream 
which  is  outlet  to  small,  fresh  water  navigable  lake,  takes  title  to  thread  of 
stream,  subject  to  public  easement;  Fulton  Light,  Heat  A,  Power  Co.  v.  State^ 
62  Misc.  189,  116  N.  Y.  Supp.  1000,  holding  that  riparian  owner  on  nontidal 
streams  has  title  to  bed  of  stream  to  its  center;  Fulton  Light,  Heat  &  P.  Co.  v^ 
State,  65  Misc.  263, 121  N.  Y.  Supp.  536,  on  title  of  upland  owner  to  bed  of  stream 
with  easement  by  public  in  waters. 

Cited  in  notes  in  72  A.  S.  R.  281 ;  13  L.ILA.  117,— on  extent  of  title  of  ripar- 
ian owners;  42  li.HJL  173,  on  governmental  repudiation  of  common-law  rule 
as  to  title  to  land  under  nontidal  rivers;  42  L.RJ^.  175,  on  title  to  land  under 
water. 

Disapproved  in  Cooley  v.  Golden,  117  Mo.  33,  21  L.ILA.  300,  23  a  W.  100, 
holding  riparian  owner  on  navigable  stream  takes  title  only  to  edge  of  stream. 

—  To  bed  of  small  lakes. 

Cited  in  Huntsman  v.  Hendricks,  44  Minn.  423,  46  N.  W.  910,  on  title  to  bed 
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of  BCHi-iuivigable  l«ke;  GouYerneur  v.  National  Ice  Co.  134  N.  Y.  355,  30  A.  S.  R. 
669,  18  L.R^.  696,  31  N.  K  866  (reversing  57  Hun,  474,  11  N.  Y.  Supp.  87, 
25  Abb.  N.  G.  276),  holding  lands  under  waters  of  small  non-navigable,  inland 
lakeB  belong  to  proprietors  of  adjoining  lands;  Deuterman  v.  Gainsborg,  9  App. 
Div.  161,  41  N.  Y.  Supp.  185,  holding  adjoining  proprietors  are  owners  of  soil 
to  eenter  of  stream  or  pond;  Hazleton  v.  Webster,  20  App.  Div.  177,  46  N.  Y. 
Supp.  922,  holding  riparian  owners  on  small  fresh  water,  non-navigable  lake  take 
to  center  of  lake;  Re  Brookfield,  78  App.  Div.  520,  79  N.  Y.  Supp.  1022,  on  title 
to  bed  of  pond  in  riparian  owners;  Geneva  v.  Henson,  195  N.  Y.  447,  88  N.  E. 
1104,  on  title  to  bed  of  Seneca  Lake. 

Cited  in  note  in  18  L.R.A.  695,  697,  on  ownership  of  beds  of  lakes  and  ponds. 
—  Under  patent  from  gOTernment. 

Cited  in  Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep.  808, 
holding  patentee  of  land  bounded  by  water  of  small  lake  takes  to  center  of  lake; 
Hinckel  v.  Stevens,  165  N.  Y.  171,  58  N.  E.  879,  holding  patent  from  colonial 
government  to  land  and  all  rivers  and  creeks  on  premises  conveyed  title  to  bed 
of  non-navigable  stream  to  patentee;  Van  Buren  v.  Baker,  12  N.  Y.  S.  R.  209, 
holding  patentee  from  state  of  land  bordering  navigable  river  takes  title  in  bed 
to  center  of  stream;  Re  State  Reservation  Comrs.  37  Hun,  537,  16  Abb.  N.  C. 
395  (aflSrming  16  Abb.  N.  C.  159),  holding  grant  by  state  of  lands  bordering 
navigable  stream  forming  natural  boundary  between  this  and  another  country 
dees  not  give  title  to  bed  of  stream;  Poynter  v.  Chipman,  8  Utah,  442,  32  Pac. 
690,  holding  patentee  to  land  bordering  small,  fresh  water,  non-navigable  lake, 
entitled  to  accretions  from  meandered  line  to  waters'  edge;  Lefaivre  v.  Atty. 
Gen.  Rep.  Jud.  Quebec,  14  B.  K  115,  holding  that  grant  by  crown  of  land 
along  non-navigable  and  nonfloatable  river  conveys  ownership  to  midstream. 

Dbtinguished  in  Fuller  v.  Shedd,  161  111.  462,  52  A.  S.  R.  380,  33  L.R.A.  146, 
44  N.  E.  286,  holding  title  of  grantee  from  United  States  to  land  bordering  on 
non-navigable  lake  meandered  in  original  survey,  does  not  extend  to  center  of  lake. 
LegislatiTO  power  over  public  waters. 

Cited  in  State  Water  Supply  Commission  ▼.  Curtis,  192  N.  Y.  319,  85  N.  E. 
148,  holding  legislature  could  authorize  regulation  of  flow  of  water  courses  for 
public  health  and  safety.- 
Inalienable  pnbllc  uses  in  naTigable  waters. 

Cited  in  Bedlow  v.  New  York  Floating  Dry  Dock  Co.  112  N.  Y.  263,  2  L.R.A. 
629,  19  N.  E.  800,  holding  state  cannot  take  away  or  seriously  impair  right  of 
people  to  use  navigable  waters  of  state;  Sweet  ▼.  Syracuse,  129  N.  Y.  316,  27 
N.  E.  1081.  holding  although  state  owns  bed  of  large  body  of  wuter,  it  has  only 
usufructuary  right  to  water  itself,  and  its  interest  in  soil  is  subject  to  every 
easement  and  servitude  necessary  to  use  of  water  by  other  riparian  owners; 
Sunmer  t.  Gloversville,  35  Misc.  523,  71  N.  Y.  Supp.  1088,  holding  state  cannot 
convert  waters  of  navigable  river  for  use  other  than  navigation;  Coxe  v.  State, 
144  N.  Y.  396,  39  N.  E.  400,  holding  state  cannot  surrender  title  to  seashore 
and  shores  of  tidal  rivers  for  purpose  other  than  public  use. 

Cited  in  notes  in  60  L.R.A.  738,  on  limited  nature  of  public  rights  in  waters; 
50  IaRJIl.  742,  on  state  and  Federal  ownership  of  waters. 

Ifecessity  of  compensation  of  riparian  owners  on  taldng  water  rights  for 
public  nse. 

Cited  in  Syracuse  v.  Stacey,  86  Hun,  441,  33  N.  Y.  Supp.  920,  holding  diversion 
of  waters  from  natural  stream  can  only  be  done  under  exercise  of  eminent  domain; 
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Re  Comstock,  25  N.  Y.  S.  R.  611,  5  N.  Y.  Supp.  874,  holding  city  in  taking  water 
from  lake  for  city  purpose  must  make  compensation  therefor;  Re  New  York^ 
168  N.  Y.  134,  56  I..R.A.  500,  61  N.  E.  158,  holding  city  cannot  take  tideway  of 
navigable  river  abutting  on  uplands  for  use  other  than  navigation  or  commerce 
without  compensation  to  riparian  owner;  Kingsland  v.  New  York,  45  Hun,  198, 
holding  city  liable  in  damages  for  filling  in  stream  so  as  to  destroy  bulkhead 
built  and  enjoyed  by  lower  riparian  owner;  Watuppa  Reservoir  Co.  v.  Fall 
River,  147  Mass.  548,  1  L.R.A.  466,  18  N.  E.  465  (dissenting  opinion),  on  right 
of  state  to  autliorize  diversion  of  water  from  great  pond,  without  compensation; 
Champlain  Stone  &  Sand  Co.  v.  State,  66  Misc.  434,  123  N.  Y.  Supp.  546  (dis- 
senting opinion),  to  point  that  private  property  cannot  be  taken  for  public 
use  without  compensation. 

Cited  in  note  in  58  L.R.A.  240,  on  right  to  take  water  supply  by  right  of  eminent 
domain  without  compensation. 
Extent  of  interest  of  riparian  owner  in  water. 

Cited  in  Rockefeller  ▼.  Lamora,  85  App.  Div.  254,  83  N.  Y.  Supp.  289,  holding 
owner  of  bed  and  of  soil  on  both  sides  of  non-navigable  stream  may  prevent  an- 
other from  fishing  thereon;  Bohn  v.  Hatch,  39  N.  Y.  S.  R.  404,  15  N.  Y.  Supp. 
550,  holding  riparian  owner  can  reclaim  from  stream  by  filling  in. 

Cited  in  reference  note  in  86  A.  D.  414,  on  right  of  riparian  proprietor  to 
use  waters  of  stream. 

Cited  in  notes  in  4  ImKA.  572,  on  rights  of  riparian  owners;  40  L.R.A.  599, 
on  right  of  owner  of  upland  to  access  to  navigable  water;  41  L.  ed.  U.  S.  999,. 
on  navigable  waters  and  right  therein;  23  K  K  C.  190,  on  riparian  rights, 
titles,  and  boimdaries. 

—  Rights  of  diversion. 

Cited  in  Pine  v.  New  York,  103  Fed.  337,  holding  riparian  proprietor  upon 
non-navigable  stream  has  right,  inse])arably  annexed  to  the  soil,  to  use  of  ordin- 
ary flow,  undiminished  by  unreasonable  use  by  upper  owner;  Crawford  Co.  v. 
Hathaway,  67  Neb.  325,  108  A.  S.  R.  647,  60  L.RJL  889,  93  N.  W.  781,  holding^ 
riparian  owner  entitled  to  use  of  water  as  it  flows,  but  cannot  divert  it  for  irri- 
gation of  non-riparian  land;  Gallagher  v.  Kingston  Water  Co.  25  App.  Div.  82, 
49  N.  Y.  Supp.  250,  holding  owner  of  lands  through  which  stream  flows  cannot 
divert  waters  so  as  to  destroy  usufructuary  of  other  riparian  owners;  Syracuse 
V.  Stacey,  45  App.  Div.  249,  61  N.  Y.  Supp.  165,  on  right  to  maintenance  by 
riparian  owner  to  usufructuary  right  against  diversion;  Robinson  v.  Davis,  47 
App.  Div.  405,  62  N.  Y.  Supp.  444,  holding  riparian  owner  has  right  to  flow  in 
undiminished  quantity  subject  to  reasonable  enjoyment  by  other  riparian  own- 
ers; People  ex.  rel.  Niagara  Falls  Hydraulic  Power  k  Mfg.  Co.  v.  Smith,  70  App. 
Div.  543,  75  N.  Y.  Supp.  1100,  holding  riparian  owner  has  right  to  use  of  waters 
for  manufacturing,  and  right  to  divert  waters  for  that  purpose  but  must  return 
them  to  river;  Penrhyn  State  Co.  v.  Granville  Electric  Light  &  P.  Co.  84  App. 
Div.  92,  82  N.  Y.  Supp.  547,  holding  upper  riparian  owner  cannot  divert  water 
for  purpose  of  sale;  Silsby  Mfg.  Co.  v.  State,  104  N.  Y.  562,  11  N.  E.  204,  hold- 
ing that  riparian  owner  is  entitled  to  damages  for  diversion  by  state  on  account 
of  defects  in  locks,  etc.,  of  more  water  than  is  necessary  for  navigation  in  canal. 

Cited  in  note  in  41  L.R.A.  745,  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  diversion  of  water  of  stream. 

—  Dominant  public  rights. 

Cited  in  Heilbron  v.  Fowler  Switch  Canal  Ck>.  75  Cal.  420,  7  A.  S.  R.  183, 
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17  Pae.  535,  holding  riparian  owner  on  nontidal  navigable  stream  has  all  rights 
of  riparian  owner  not  inconsistent  with  public  easement;  People  v.  Hulbert,  131 
Mich.  166,  100  A.  S.  R  588,  64  L.R.A.  265,  91  N.  W.  211,  holding  lower  ripar- 
ian owner,  although  a  city,  cannot  prevent  the  use  in  a  reasonable  way  of  water 
of  lake  by  upper  owner,  though  a  different  use  from  lower  owner;  People  ex  reL 
Howell  V.  Jessup,  28  App.  Div.  524,  61  N.  Y.  Supp.  228,  holding  riparian  owner 
in  navigable  stream  cannot  obstruct  navigation  by  bridge  across  stream;  Brook- 
haven  v.  Smith,  98  App.  Div.  212,  90  N.  Y.  Supp.  646,  holding  littoral  owner 
cannot  eonstruct  wharf  so  as  to  impede  navigation. 
Power  of  eminent  domain. 

Cited  in  Opinion  of  Justices,  66  N.  H.  629,  33  Atl.  1076,  on  right  to  state 
in  exercise  of  eminent  domain;  People  ex  rel.  Dilzer  v.  Calder,  89  App.  Div.  503, 
85  N.  Y.  Supp.  1016,  holding  easement  cannot  be  taken  away  without  just  com- 
pensation. 

Cited  in  note  in  16  A.  S.  R.  612,  on  what  is  a  taking  of  property  for  public 
use. 
<—  Taking  of  water  flow. 

Cited  in  Clear  Creek  Water  Co.  v.  Gladeville  Improv.  Co.  107  Va.  278,  58  S.  E. 
586,  13  A.  &  £.  Ann.  Cas.  71,  holding  it  may  be  exercised  to  divert  water  ot 
stream. 

Cited  in  note  in   102  A.  S.  R.  831,  on  matters  affecting  water  for  which 
right  of  eminent  domain  cannot  be  exercised. 
Title  In  colonial  highway. 

Cited  in  Mott  v.  Clayton,  90  App.  Div.  181,  41  N.  Y.  Supp.  87,  holding  owner- 
ship of  fee  of  highways  established  during  Dutch  occupancy  vested  in  public. 
Title  In  Indian  lands  within  state. 

Cited  in  Seneca  Nation  v.  Appleby,  127  App.  Div.  770,  112  N.  Y.  Supp.  177, 
holding  ultimate  title  to  Indian  reservation  lands  is  in  state. 
Title  under  public  grant  on  highway. 

Cited  in  Paige  v.  Schenectady  R.  Co.  178  N.  Y.  102,  70  N.  E.  212,  holding 
deed  by  municipality  of  land  abutting  on  street  in  absence  of  reservation  con- 
veys title  to  middle  of  street  subject  to  easement  of  public;  Wright  v.  Syracuse, 
O.  A  N.  Y.  R.  Co.  92  Hun,  32,  36  N.  Y.  Supp.  901,  holding  grantee  to  state 
takes  title  to  center  of  street. 
Constmc^ion  of  state  grant. 

Cited  in  Malone,  F.  C.  A  H.  P.  R.  Co.  v.  Spuyten  Duyvil  Constr.  Co.  65  Misc. 
367,  121  N.  Y.  Supp.  656,  holding  tbat  in  granting  franchise  to  electric  railway, 
there  was  no  intent  to  abandon  rights  of  public  in  highway;  Dermott  v.  State,  99 
N.  Y.  101,  1  N.  C.  242,  holding  grant  of  rights  which  sovereign  holds  in  trust 
must  be  strictly  construed. 
What  waters  are  navigable. 

Cited  in  note  in  42  L.R.A.  313,  on  what  waters  are  navigable 

44  AM.  REP.  406,  WOHIiFAHRT  v.  BEGKBRT,  92  N.  Y.  490. 
Liability  for  Injuries  from  negligent  sale  of  poison. 

Cited  in  reference  note  in  4  A.  S.  H.  564,  on  liability  of  druggist  for  injury 
resulting  from  negligent  sale  of  poison. 

Cited  in  notes  in  55  A.  S.  R.  258,  on  liability  of  druggists  and  apothecaries; 
101  A.  S.  R.  767.  on  employer's  liability  in  exemplary  damages  for  negligent 
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aalei  of  poisons  or  deleterious  substances;  21  L.R.A.  140,  on  liability  of  Tendor 
in  cases  of  personal  damages  from  negligent  sale  of  drugs;  9  L.R.A.(N.S.) 
383,  on  private  action  for  violation  of  statute  regulating  sales  of  poisons  and 
other  dangerous  wares;  29  L.R.A.(N.S.)  902,  on  duty  of  druggist  or  apothecary 
in  sale  or  compounding  of  drugs  or  medicines. 

—  Withoiit  label. 

Cited  in  Horst  v.  Walter,  53  Misc.  591,  103  N.  Y.  Supp.  750,  holding  druggist 
liable  in  negligence  for  selling  posionous  medicine  without  proper  label  or  in- 
structions. 

Distinguished  in  Fisher  v.  Golladay,  38  Mo.  App.  531,  holding  druggist  negli- 
gent in  not  labeling  bottle  of  sulphuric  acid  sold  on  request  for  sulphurie  ether. 
Presmnption  as  to  negligence  from  disobedience  of  statutory  regulation. 

Cited  in  VanNorden  v.  Robinson,  45  Hun,  567,  holding  navigation  of  unlicensed 
steamboat  in  direct  violation  of  statute  raised  presumption  that  explosion  of 
boiler  was  occasioned  by  its  lack  of  inspection  by  government  inspector,  casting^ 
burden  of  proof  to  show  freedom  from  blame  on  owner. 

Cited  in  nofe  in  9  L.R.A.(N.S.)  346,  on  necessity  that  violation  of  statute  not 
expressly  conferring  private  right  of  action  therefor  be  proximate  cause  of  per- 
sonal injury  resulting. 

Interested  witness,  credibility  of. 

Cited  in  Sipple  v.  State,  99  N.  Y.  284,  1  N.  E.  892,  16  Abb.  N.  C.  429, 
holding  interested  witness  who  is  liable  to  civil  action  for  damages  and  criminal 
prosecution  for  matter  under  consideration  not  entitled  to  implicit  credit. 

—  Credibility  as  Jury  question. 

Cited  in  liennedy  v.  McAllaster,  31  App.  Div.  453,  32  N.  Y.  Supp.  714; 
Elliott  V.  Lucngene,  20  Misc.  18,  44  N.  Y.  Supp.  775;  Rumsey  v.  Boutwell,  61 
Hun,  165,  15  N.  Y.  Supp.  765, — ^holding  credibility  of  interested  witness, 
although  he  is  not  contradicted,  for  jury;  Lowey  v.  Fidelity  Printing  Co.  16 
Misc.  549,  38  N.  Y.  Supp.  711,  holding  credibility  of  interested  witness  to  be 
•determined  by  jury,  although  credibility  not  impeached;  Fox  v.  Manhattan  R. 
Co.  67  App.  Div.  460,  73  N.  Y.  Supp.  896;  Connolly  v.  Central  Vermont  R.  Co. 
4  App.  Div.  221,  38  N.  Y.  Supp.  587, — holding  credibility  of  interested  witness  for 
the  jury;  Van  Mater  v.  Burns,  76  Hun,  3,  27  N.  Y.  Supp.  624;  Foreman  y. 
New  York  City  R.  Co.  54  Misc.  567,  104  N.  Y.  Supp.  932;  Goldsmith  v.  Coverly, 
76  Hun,  48,  27  N.  Y.  Supp.  116,  31  Abb.  N.  C.  149,— holding  credibUity  of 
party  to  action  although  uncontradicted,  for  jury. 

Cited  in  notes  in  81  A.  D.  269;  86  A.  D.  329, — on  credibility  of  interested 
witness  as  question  for  jury. 
-Conclusiveness  of  uncontradicted  testimony  of  party  or  interested  witness. 

Cited  in  Brooklyn  Heights  R.  Co.  v.  Brooklyn  City  R.  Co.  124  App.  Div.  896, 
109  N.  Y.  Supp.  31,  holding  testimony  of  party  to  action  on  which  alone  case 
is  based,  requires  submission  to  jury  although  there  be  no  discrediting  cir- 
eumstanccs;  Hoes  v.  Third  Ave.  R.  Co.  5  App.  Div.  151,  39  N.Y.  Supp.  40, 
holding  testimony  of  party  to  action,  though  not  contradicted,  not  conclusive; 
People  ex  rel.  Perkins  v.  Moss,  50  Misc.  198,  100  N.  Y.  Supp.  427;  Burt  v. 
<iuackenbush,  72  App.  Div.  647,  75  N.  Y.  Supp.  1031;  Halsey  v.  Hart,  85  Hun, 
46,  32  N.  Y.  Supp.  665;  Re  Dimock,  11  Misc.  610,  32  N.  Y.  Supp.  927,  24 
N.  Y.  Civ  Proc.  Rep.  312;  Schumacher  v.  Waring,  7  Misc.  161,  27  N.  Y.  Supp. 
325, — ^holding   testimony   of   witness   who   is   party   to   action    not   conclusive; 
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Arms  T.  Arms,  13  N.  Y.  8.  R.  196;  Wenneretrom  v.  Kelly,  7  Misc.  173,  27 
N.  Y.  Supp.  326;  Haaa  v.  Green,  7  Misc.  176,  27  N.  Y.  Supp.  347;  De  Cfernea  v. 
Cornell,  3  Misc.  241,  22  N.  Y.  Supp.  941, — ^holding  testimony  of  interested  wit- 
ness not  oonclusiTe;  Condit  v.  Sill,  44  N.  Y.  S.  R.  284,  18  N.  Y.  Supp.  97, 
holding  where  plaintiff  is  only  witness  in  own  behalf,  case  must  be  submitted  to 
jury;  Wolf  ▼.  Farley,  40  N.  Y.  S.  R.  808,  16  N.  Y.  Supp.  168,  holding  trial 
eourt  may  reject  testimony  of  Interested  witness,  though  wholly  uncontradicted; 
Skillem  t.  Baker,  82  Ark.  86,  118  A.  S.  R.  52,  100  S.  W.  764,  12  A.  &  E.  Ann. 
Cas.  243,  holding  testimony  of  witness  who  is  interested  in  result  of  action  not 
eonclusive,  though  he  be  uncontradicted;  Dean  t.  Metropolitan  Elev.  R.  Co. 
119  N.  Y.  540,  23  N.  E.  1054,  holdisg  testimony  of  interested  witness  not  con- 
clusive; Govin  T.  DeMiranda,  HO  N  Y.  662,  35  N.  E.  628,  holding  daughter  and 
attorney  of  party  interested  witnep.ses,  and  testimony  not  conclusive. 
Terdict,  conclnsiveness  on  facts 

Cited  in  Lacy  v.  Getman,  17  N.  f .  S.  R.  603,  1  N.  Y.  Supp.  883,  holding  upon 
conflicting  evidence,  verdict  of  jury  conclusive. 
—  VThere  based  on  testimony  of  party. 

Cited  in  Kahn  v.  Lesser,  28  Abb.  N.  C.  77,  18  N.  Y.  Supp.  98,  holding  verdict  of 
jury  conclusive  although  based  on  testimony  of  one  party  to  action  alone; 
Brown  v.  Baldwin  k  GleaiMm  Co.  37  N.  Y.  8.  R.  363,  13  N.  Y.  Supp.  893, 
holding  verdict  cannot  be  based  on  testimony  of  plaintiff  alone  unless  defendant 
waives  right  and  allows  case  to  go  to  jury. 
Order  of  general  term,  wben  appealable. 

Distinguished  in  Delaware,  L.  &  W.  R.  Co.  v.  Burkard,  109  N.  Y.  648,  16 
N.  £.  550,  2  Silv.  Ct.  App.  55,  holding  appeal  does  not  lie  from  order  of  general 
term  denying  motion  for  new  trial  and  ordering  judgment  on  verdict. 
Effect  of  knowledge  of  danger  on  contributory  negligence. 

Cited  in  notes  in  55  A.  D.  673,  on  knowledge  of  or  reason  to  apprehend  danger 
as  essential  to  contributory  negligence  which  will  defeat  recovery  for  injury; 
1  L^A.(N.S.)  1178,  on  taking  of  poison  after  warning  from  vendor  as  con- 
tributory negligence  defeating  recovery. 

44  AM.  REP.  408,  MOORB  T.  HEGEMAN,  92  N.  T.  521. 
Marriage,  law  governing  validity. 

Cited  in  Osterhoudt  v.  Osterhoudt,  48  App.  Div.  74,  62  N.  Y.  Supp.  529; 
Re  Bmyn,  17  Misc.  481,  41  N.  Y.  Supp.  414;  People  v.  Crawford,  62  Hun,  160, 
16  N.  Y.  Supp.  575;  People  v.  Crawford,  10  N.  Y.  Crim,  Rep.  59,  16  N.  Y.  Supp. 
575, — holding  validity  is  determined  by  law  of  state  where  marriage  occurred; 
Harral  v.  Harral,  39  N.  J.  Eq.  279,  51  A.  R.  17,  holding  capacity  of  parties  to 
contract  marriage  determined  by  law  of  state  where  consummated;  Smith  v. 
Smith,  52  N.  J.  L.  207,  19  Atl.  255,  holding  if  valid  in  state  where  contracted, 
it  is  valid  everywhere;  Stack  v.  Stack,  6  Dem.  280,  holding  that  valid  marriage 
of  divorce  in  another  state  will  be  recognized  as  valid  in  New  York. 

Cited  in  notes  in  60  A.  S.  R.  941,  944,  on  validity  of  marriages  contracted  by 
residents  of  slate  or  county  in  violation  of  its  laws,  but  beyond  its  boundaries; 
79  A.  8.  R.  367,  on  lex  loci  contractus  of  marriage;  57  L.R.A.  169,  on  conflict  of 
laws  as  to  validity  of  remarriage  of  divorced  persons. 
«- After  divorce  In  otber  state. 

Cited  in  Starbuck  v.  Starbuck,  173  N.  Y.  503,  93  A.  S.  R.  631,  66  N.  £.  193, 
Am.  Rep.  Vol.  XIX.--6. 
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on  estoppel  against  one  who  has  obtained  judgment  of  divorce  to  attack  marriage 

in  another  state  by  one  who  has  relied  on  the  divorce. 

liaw  prohibiting  marriage  of  divorced  persons,   territorial  effect. 

Cited  in  Dimpfel  v.  Wilson,  107  Md.  329,  13  L.R.A.(N.S.)  1180,  68  Atl.  561; 
Re  Garner,  59  Misc.  116,  112  N.  Y.  Supp.  212;  Stack's  Estate,  6  Dem.  280,. 
15  N.  Y.  S.  R.  416, — holding  prohibition  against  remarriage  has  no  extraterri- 
torial effect;  Hernandez's  Succession,  46  La.  Ann.  962,  24  L.R.A.  831,  15  So. 
461,  holding  such  statute  penal  and  having  no  extraterritorial  effect  so  as  to 
defeat  marriage  in  such  state  of  persons  residing  abroad  and  intending  to  reside 
in  another  state. 

Cited  in  notes  in  12  L.R.A.  862,  on  extraterritorial  effect  of  statutory  pro- 
hibition  against  remarriage  of  guilty  party   in  divorce   suit;   24  L.RJL   833,. 
on  effect  of  statutes  forbidding  remarriage  of  guilty  party  after  divorce  where 
marriage  occurs  in  another  state  and  parties  return  to  state  of  prohibition. 
What  is  witiiin  prohibition  of  remarriage  after  divorce. 

Cited  in  Roberts  v.  Ogdensburgh  &  L.  C.  R.  Co.  34  Hun,  324,  holding  it  does 
not  prohibit  marriage  between  divorced  person  and  another;  O'Dea  v.  O'Dea,  101 
N.  Y.  23,  3  How.  Pr.  N.  S.  271,  4  N.  K  110  (dissenting  opinion),  on  validity  of 
second  marriage  by  divorced  person. 

Cited  in  note  in  2  L.R.A.  703,  704,  on  prohibitions  against  remarriage  by 
guilty  party  in  divorce  action. 
Dower  as  affected  by  divorce  of  parties. 

Cited  in  Wood  v.  Wood,  59  Ark.  441,  43  A.  S.  R.  42,  28  LJIA.  157,  27  S.  W.  641, 
holding  divorce  from  bonds  of  matrimony  bars  divorced  wife  from  dower,  even 
though  she  be  free  from  misconduct;  Price  v.  Price,  124  N.  Y.  589,  12  L.RJ1. 
359,  27  N.  E.  383,  on  right  of  divorced  wife  to  dower  for  adultery  of  husband. 
Divorce,  conclusiveness  upon  heirs. 

Cited  in  Townsend  v.  Van  Buskirk,  22  App.  Div.  441,  48  N.  Y.  Supp.  260; 
Townsend  v.  Van  Buskirk,  33  Misc.  287,  68  N.  Y.  Supp.  512, — ^holding  decree 
of  divorce,  if  valid  where  rendered,  conclusive  on  heirs  as  deciding  termination  of 
relation. 
Bstoppel  to  deny  validity  of  divorce. 

Cited  in  note  in  133  A.  S.  R.  436,  as  to  when  estoppel  exists  against  urging 
invalidity  of  void  or  voidable  divorce. 
Marriage  of  divorced  person  as  bigamy. 

Cited  in  reference  note  in  44  A.  R.  357,  on  marriage  by  divorced  person  while 
prohibited  from  remarrying  as  bigamy. 
Presumption  of  existence  of  common  law. 

Cited  in  note  in  67  L.R.A.  51,  on  no  presumption  of  existence  of  common  law, 
where  there  is  statutory  provision  on  subject. 

44  AM.  REP.  418,  FUNKE  v.  DREYFUS,  84  liA.  ANN.  80. 
Effect  of  misrepresentations  on  trademark. 

Cited  in  reference  notes  in  48  A.  R.  101,  on  effect  of  misrepresentations  upon 
trademark;  1  A.  S.  R.  421,  on  misrepresentations  intended  to  deceive  defeating^ 
owner's  right  to  protection  of  trademark. 
Injunction  against  infringement. 

Cited  in  New  Orleans  Coffee  Co.  v.  American  Coffee  Co.  124  La.  19,  49  So. 
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730,  denying  injunction  againat  imitation  of  trademark  when  such  imitation  does 
not  deceive  purchasers. 

AoqiUesoenoe  as  defense  to  infringement. 

Cited  in  note  in  45  L.  ed.  U.  S.  65,  on  mere  neglect  to  prosecute  other  in- 
fringers as  no  defense  to  suit  for  infringement. 
Accounting  of  proats  by  infringer. 

Cited  in  note  in  45  L.  ed.  U.  S.  69,  on  accounting  of  profits  by  infringer  of 
trademark. 

Wtiat  consUtiites  laches. 

Cited  in  Louisville  R.  &  Nav.  Co.  v.  Coushatta,  122  La.  1079,  48  So.  532, 
on  reasonable  delay  as  defeating  right  to  mandamus. 

44  AM.  REP.  41»,  SUMMERS  v.  CRESCENT  CITY  R.  CO.  84  LA.  ANN. 

189. 
Contributory  negligence. 

Cited  in  Weeks  v.  New  Orleans,  S.  F.  &  L.  R.  Co.  40  La.  Ann.  800,  8  A.  S.  R. 
560,  5  So.  72,  on  contributory  negligence  of  injured  party  as  relieving  defendant 
carrier  from  liability  for  negligence;  Ober  v.  Crescent  City  R.  Co.  44  La.  Ann. 
159,  32  A.  S.  R.  366,  11  So.  818,  on  nonexistence  of  right  to  redress  where  acci- 
dent was  result  of  one's  own  negligence. 
^As  respects  unforeseen  danger. 

Cited  in  Shea  v.  Reems,  36  La.  Ann.  966,  holding  plaintiff  not  guilty  of  con- 
tributory negligence  in  not  continuing  to  watch  wagon  approaching  at  a  distance, 
it  not  being  necessary  for  her  to  anticipate  that  it  would  run  her  down;  Sulli- 
van V.  Vicksburg,  8.  &  P.  R.  Co.  39  La.  Ann.  800,  41  A.  S.  R.  239,  2  So.  586, 
holding  plaintiff  guilty  of  no  negligence  in  walking  on  platform  beside  track 
made  for  that  purpose,  where  struck  by  an  unusual  projection  from  a  car  of 
train. 

Contributory  negligence  of  passenger  projecting  arm  or  body  outside  of 
car. 

Cited  in  Sibley  v.  New  Orleans  City  &  Lake  R.  Co.  49  La.  Ann.  588,  21  So. 
860,  holding  passenger  guilty  of  contributory  neglience  when  it  appears  from  the 
evidence  that  he  must  have  leaned  out  from  the  side  of  the  car;  Francis  v.  New 
York  Steam  Co.  114  N.  Y.  380,  21  N.  E.  988  (affirming  13  Daly,  510),  holding 
court  properly  refused  to  charge  that  a  passenger  could  not  recover  for  injury 
to  bis  arm  if  at  time  of  injury  it  projected  beyond  outer  edge  of  the  car; 
McCord  V.  Atlanta  &  C.  Air  Line  R.  Co.  134  N.  C.  53,  45  S.  E.  1031,  holding 
mere  fact  that  a  passenger  has  his  arm  extended  beyond  the  line  of  car  does  not 
bar  a  recovery  where  injured  by  an  external  object;  Huber  v.  Cedar  Rapids  & 
M.  C.  R.  Co.  124  Iowa,  556,  100  N.  W.  478;  Kird  v.  New  Orleans  &  N.  W.  R.  Co. 
105  La.  226,  39  So.  729;  Cummings  v.  Worcester,  L.  &  S.  Street  R.  Co.  166  Mass. 
220,  44  N.  E.  126, — on  party  injured  by  projecting  his  body  beyond  the  line  of 
car  on  which  riding  as  not  necessarily  guilty  of  negligence. 

Cited  in  notes  in  49  A.  R.  388 ;  50  A.  R.  590, — on  passenger  resting  his  arm  out- 
side car  window  as  contributory  negligence;  16  A.  S.  R.  723;  16  L.R.A.  93, — on 
negligence  of  passenger  on  street  car  in  allowing  member  of  body  to  project  from 
car  window;  5  L.R.A.(N.S.)  275,  on  exposure  by  passenger  inside  of  street  car  of 
part  of  his  body  beyond  side  of  car. 

Distinguished  in  Moore  v.  Edison  Electric  Illuminating  Co.  43  La.  Ann.  792, 
9  So.  433,  holding  passenger  guilty  of  such  negligence  on  putting  heead  out  of 
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window  that  be  oould  not  recover  for  injury  by  striking  a  pole  where  but  for  hi» 
act  injury  would  not  have  occurred. 

Disapproved  in  Georgia  R.  Co.  v.  Underwood,  90  Ala.  49,  24  A.  8.  R.  756, 
8  So.  116,  holding  passenger  guilty  of  negligence  per  se  in  protruding  arm  from 
window  of  moving  car. 
—  As  qnestion  for  the  jury. 

Cited  in  New  Orleans  &  C.  R.  Co.  v.  Schneider,  8  C.  C.  A.  571,  13  U.  S.  App. 
655,  60  Fed.  210  (affirming  54  Fed.  466) ;  Georgetown  &  T.  R.  Co.  v.  Schmidt,  25 
App.  D.  C.  259,  5  L.R.A.(N.S.)  274;  Smith  v.  St.  Louis  Transit  Co.  120  Mo. 
App.  328,  97  S.  W.  218, — holding  it  a  question  for  the  jury  whether  r.  passenger 
on  a  street  car  was  guilty  of  contributory  negligence  in  allowing  his  elbow  to 
rest  outside  of  car  window  so  as  to  be  injured  by  passing  car;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Hadley,  170  Ind.  204,  16  LJUL.(N.S.)  527,  82  N.  E.  1025,  16  A. 
&  E.  Ann.  Cas.  1,  holding  that  it  is  question  for  jury  whether  passenger  raising 
window  and  throwing  something  out  is  guilty  of  contributory  negligence;  La 
Barge  v.  Union  Electric  Co.  138  Iowa,  691,  19  L.R.A.(N.S.)  213,  116  N.  W.  81B, 
holding  that  passenger  on  crowded  open  car  is  not  negligent  as  matter  of  law  in 
exposing  body  slightly  at  side  of  car;  Cummings  v.  Wichita  R.  &  light  Co.  68 
Kan.  218,  74  Pac.  1104,  1  A.  &  E.  Ann.  Cas.  70S,  holding  same  where  passenger 
on  car  extended  his  head  out  of  the  window;  Clerc  v.  Morgan's  L.  &  T.  R.  &  S. 
S.  Co.  107  La.  370,  90  A.  S.  R.  319,  31  So.  886,  holdiitg  same  where  passenger  in 
train  was  injured  by  having  arm  extended  out  of  car  window  where  it  came  in 
contact  with  door  of  car  on  side  track;  Simpson  v.  Toronto  &  Y.  R.  R.  Co.  16 
Ont.  L.  Rep.  31,  holding  that  it  is  not  negligence  as  matter  of  law  for  passenger 
to  lean  over  platform  railing  to  expectorate. 

Carrier's  negligence. 

Cited  in  Schwartz  v.  New  Orleans  &  C.  R.  Co.  110  La.  534,  34  So.  667,  holding 
defendant  company  guilty  of  actionable  negligence  in  permitting  a  dangerous 
condition  to  exist  where  it  could  easily  be  avoided;  Eichorn  v.  New  Orleans  Sl 
C.  R.  Light  &  P.  Co.  112  La,  236,  104  A.  S.  R.  437,  36  So.  335,  holding  defendant 
guilty  of  such  negligence  as  to  render  it  liable  for  death  of  plaintifiTs  intestate, 
where  by  the  taking  of  reasonable  precautions  injury  might  have  been  averted; 
Gilliam  v.  Texas  ft  P.  R.  Co.  114  La.  272,  38  So.  166,  holding  defendant  railroad 
company  not  guilty  of  negligence  where  the  omission  of  defendants  could  not 
reasonably  be  anticipated  to  cause  the  resulting  injury;  Le  Blano  v.  Sweet,  107 
La.  355,  90  A.  S.  R.  303,  31  So.  766,  on  the  duty  owed  by  common  carrier  to  pas- 
sengers. 

Cited  in  note  in  7  A.  S.  R.  831,  on  carrier's  duty  to  inform  passenger,  where 
information  would  tend  to  prevent  exposure  to  danger  and  injury. 

44  AM.  RKP.  426,  STATB  v.  DERANCE,  34  LA.  ANN.  186. 
Right  to  plead  Insanity  as  defense. 

C^ted  in  State  ex  rel.  Armstrong  v.  Eighth  Judicial  Dist.  Judge,  48  La.  Ann. 
503,  19  So.  475,  on  right  to  interpose  plea  of  insanity  as  defense  during  the 
progress  of  the  triaL 
Burden  and  degree  of  proof  of  insanity  or  intoxication  as  defense. 

Cited  in  SUte  v.  Chase,  37  La.  Ann.  165;  State  v.  Clements,  47  La.  Ann.  1088, 
17  So.  502, — holding  accused  has  burden  of  proving  insanity  to  satisfaction  of 
jury,  beyond  a  reasonable  doubt;  State  v.  Hill,  46  La.  Ann.  27,  49  A.  S.  R.  316, 
14  So.  294,  holding  there  being  evidence  of  defendant's  intoxication,  it  was  not 
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the  duty  of  state  to  make  proof  of  a  negative  by  sbowing  beyond  a  reasonable 
doubt  that  defendant's  state  of  intoxication  did  not  interfere  with  his  judgment 
and  intelligence. 

Cited  in  notes  in  83  A.  D.  239;  97  A.  D.  176;  76  A.  S.  R.  92;  36  L.R.A.  727,— 
on  burden  of  proving  insanity  in  criminal  prosecution;  39  L.R.A.  737,  on  proof 
of  insanity  in  criminal  cases  beyond  reasonable  doubt. 

Overruled  in  State  v.  Scott,  49  La.  Ann.  253,  36  L.R.A.  721,  21  So.  271,  on 
sufficiency  of  preponderance  to  support  defense  of  insanity. 

Cited  as  overruled  in  State  v.  Lyons,  113  La.  959,  37  So.  890,  holding  accused 
where  insanity  set  up  as  a  defense  must  establish  it  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  the  whole  evidence. 
Competency  of  Juror  with  unfixed  opinion. 

Cited  in  State  v.  Melton,  37  La.  Ann.  77;  State  v.  Boyd,  38  La.  Ann.  374, — 
holding  opinion  based  on  conversations  is  no  ground  for  challenge  of  jury  when 
juror  states  that  he  can  try  the  case  according  to  the  law  and  evidence;  State 
V.  Dugay,  35  La.  Ann.  327;  State  v.  Covington,  45  La.  Ann.  979,  13  So.  266, — 
holding  juror  competent  where  although  he  had  formed  an  opinion  from  talking 
with  witness,  says  he  can  disregard  such  opinion  and  render  verdict  in  accord- 
ance with  law  and  evidence;  State  v.  Ford,  42  La.  Ann.  255,  7  So.  696;  State  v. 
Vogel,  49  La.  Ann.  1057, — ^holding  mere  impressions  and  hastily  formed  opinion 
which  the  juror  swears  will  yield  to  testimony,  are  no  objection  to  a  juror;  State 
V.  Williams,  49  La.  Ann.  1148,  22  So.  759,  holding  person  tendered  as  a  juror 
not  disqualified  because  he  has  formed  an  opinion  of  the  case  upon  statements  of 
his  brother  who  was  a  juror  at  a  former  trial ;  State  v.  Vines,  34  La.  Ann.  1073, 
holding  same  where  he  has  formed  opinion  based  on  mere  rumor;  State  v.  Ford, 
37  La.  Ann.  443,  holding  same  where  impressions  formed  from  reading  publica^ 
tion  purporting  to  contain  the  evidence  received  on  previous  trial;  Qallot  v. 
United  States,  31  C.  C.  A.  44,  58  U.  S.  App.  243,  87  Fed.  446;  State  v.  Barnes, 
34  La.  Ann.  395  (dissenting  opinion),— on  the  competency  of  jurors. 

Distinguished  in  State  v.  Ramsey,  50  La.  Ann.  139,  24  So.  302,  holding  court 
erred  in  overruling  a  challenge  for  cause  where  juror  while  expressing  belief 
that  he  could  decide  case  according  to  evidence,  yet  had  a  fear  in  his  mind, 
and  felt  that  he  could  not  be  competent. 

44  AM.  KEP.  4S6,  STATE  ▼.  REVEIiLS,  S4  IiA.  ANN.  S81. 
Admissibility  of  confessions  in  evidence. 

Cited  in  State  v.  Young,  52  La.  Ann.  478,  27  So.  50,  holding  confession  made 
by  accused  to  his  captors  who  were  not  officers,  and  who  had  a  rope  aroimd  his 
nedc,  sot  properly  admitted  in  evidence. 

Cited  in  reference  note  in  1  A.  S.  R.  526,  as  to  when  confessions  are  admis- 
sible as  voluntary. 

Cited  in  notes  in  6  A.  S.  R.  248,  on  admissibility  of  confessions  induced  by  du- 
ress; 46  A.  R.  259;  28  L.  ed.  U.  S.  264, — as  to  when  confessions  of  accused  are 
admissible  against  him;  8  E.  R.  C.  103,  tm  admissibility  of  confession  made  by 
prisoner. 
Admissibility  of  declarations  of  party. 

Cited  in  State  v.  Foley,  113  La.  52,  104  A.  S.  R.  493,  36  So.  885,  holding  dec- 
larations of  person  shot  by  another  made  immediately  after  thQ  shooting,  as  to 
the  anther  of  the  crime  admissible  in  evidence* 


Digitized 


by  Google 


44  A^r.  REP.]  NOTES  ON  AMERICAN  REPORTS.  8G 

Discretion  vested  in  trial  court. 

Cited  in  State  v.  Rodrigues,  45  La.  Ann.  1040,  13  So.  802,  on  the  allowance 
of  a  continuance  as  being  within  discretion  of  trial  court. 

—  Separation  of  witnesses. 

Cited  in  State  v.  Harrison,  38  La,  Ann.  601,  holding  modification  of  order 
separating  witnesses  during  trial  would  not  be  disturbed  on  appeal;  State  v. 
Ford,  37  La.  Ann.  443,  holding  same  where  witness  was  heard  who  had  not  been 
sequestered  like  the  others,  the  need  of  his  testimony  not  being  foreseen;  State 
V.  High,  122  La.  621,  47  So.  878;  State  v.  Cole,  38  La.  Ann.  843;  State  v.  Hagan, 

45  La.  Ann.  839,  12  So.  929,-— on  orders  to  separate  witnesses  and  their  enforce- 
ment as  being  addressed  to  the  discretion  of  the  trial  court. 

44  AM.  REP.  4S8,  HARRISON  t.  NEW  ORLEANS  &  P.  R.  CO.  34  LA. 

ANN.  462. 
Right  to  enjoin  exercise  of  right  conferred  by  legal  authority. 

Cited  in  Darcantel  v.  People's  Slaughter  House  ft  Refrigerating  Co.  44  La. 
Ann.  632,  11  So.  239,  refusing  to  enjoin  the  maintenance  of  slaughter  houses 
authorized  by  municipal  ordinances  under  constitutional  authority;  Texas  k 
P.  R.  Co.  V.  Baton  Rouge,  36  Fed.  845,  on  the  right  to  exercise  a  right  conferred 
by  lawful  authority. 
Judicial  non-interference  with  mnnicipal  regnlatlTe  power. 

Cited  in  Foreman  v.  New  Orleans  &  C.  R.  Co.  40  La.  Ann.  446,  4  So.  246,  hold- 
ing ordinance  of  city  regulating  fares  on  street  railway,  under  constitutional 
and  legislative  authority  not  subject  to  judicial  control  or  interference. 

Legislative  control  of  mnnicipal  streets. 

Cited  in  Tilton  v.  New  Orleans  City  R.  Co.  35  La.  Ann.  1062,  on  right  of  legis- 
lature to  delegate  to  municipality  the  regulation  and  care  of  streets. 

Cited  in  note  in  4  L.R.A.  623,  on  sovereign  authority  of  legislature  over  city 
streets. 

—  Permission  to  use  for  railroad. 

Cited  in  Werges  v.  St.  Louis,  C.  &  N.  O.  R.  Co.  36  La.  Ann.  641;  Hepting  v. 
New  Orleans  P.  R.  Co.  36  La.  Ann.  898, — ^holding  legislature  may  confer  upon 
railroad  company  the  right  of  way  upon  a  street  of  city;  Hill  v.  Chicago,  St. 
L.  &  N.  O.  R.  Co.  38  La.  Ann.  599,  holding  building  of  steam  railroad  in  street 
under  city  ordinance  valid  exercise  of  power  conferred  on  city  by  legislature. 

Cited  in  reference  note  in  48  A.  R.  342,  on  right  of  city  to  authorize  con- 
struction of  steam  railroad  in  street  without  compensation  to  abutting  owners. 

Cited  in  notes  in  4  A.  S.  R.  402;  16  A.  S.  R.  613, — on  power  of  legislature 
to  authorize  constru^ion  of  railroad  in  street  without  requiring  compensation 
where  fee  of  street  is  in  city;  1  L.R.A.(N.S.)  63,  93,  on  power  of  legislature  to 
authorize  building  of  railroad  on  street. 

44  AM.  REP.  444,  PENISTON  v.  CHICAGO,  ST.  L.  A  N.  O.  R.  CO.  34 

LA.  ANN.  777. 
]>nty  of  carrier  to  furnish  safe  means  of  Ingress  and  egv^s. 

Cited  in  Turner  v.  Vicksburg,  S.  &  P.  R.  Co.  37  La.  648,  55  A.  R.  514,  holding 
carrier  liable  where  injury  resulted  .because  of  failure  to  provide  a  suitable  means 
of  entering  train;  Dodge  v.  Boston  &  B.  S.  S.  Co.  148  Mass.  207,  12  A.  S.  R. 
541,  2  L.R.A.  83,  19  N.  £.  373,  on  necessity  that  carrier  furnish  paasengers  a 
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«afe  means  of  ingress  and  egress  at  places  along  route  necessary  for  him  to  leave ; 
Le  Blanc  v.  Sweet,  107  La.  355,  90  A.  S.  R.  303,  31  So.  766,  on  the  degree  of  care 
required  of  carrier  in  the  conveyance  of  passengers. 

Cited  in  notes  in  7  A.  S.  R.  831,  on  carrier's  duty  to  inform  passenger  as 
"to  safe  way  to  reach  train;  15  L.R.A.  399,  on  duty  of  railroad  to  furnish  pas- 
sengers with  safe  and  easy  mode  of  going  back  and  forth  between  trains;  16 
L.R.A.  593,  on  duty  of  carrier  to  maintain  safe  approaches  beyond  its  own  prem- 
ises; 20  L.R.A.  520,  on  measure  of  care  which  carrier  must  exercise  to  keep  its 
platforms  and  approaches  safe;  20  L.R.A.(N.S.)  1042,  on  duty  to  guide  or  con- 
duct passenger  to  or  from  train. 

Distinguished  in  Burbank  v.  Illinois  C.  R.  Co.  42  La.  Ann.  1156,  11  L.R.A. 
720,  8  So.  580,  holding  party  going  to  station  and  onto  platform  of  defendant  for 
mere  pleasure  cannot  recover  damages  for  injuries  received  because  of  defects. 
^-As  to  lighting  of  platforms. 

Cited  in  Moses  v.  Louisville,  N.  0.  ft  T.  R.  Co.  39  La.  Ann.  649,  4  A.  S.  R. 
231,  2  So.  567,  holding  passenger  injured  by  reason  of  insufficiently  lighted  plat- 
form, while  endeavoring  to  reach  sleeping  car  attached  at  end  of  train  might 
recover  damages  for  injuries;  Fordyce  v.  Merrill,  49  Ark.  277,  6  S.  W.  329, 
holding  same  where  plaintiff  injured  while  leaving  train,  because  platform  was 
not  lighted  sufficiently;  Alabama  G.  S.  R.  Co.  v.  Arnold,  84  Ala.  159,  5  A.  S.  R. 
354,  4  So.  359 ;  Reynolds  v.  Texas  &  P.  R.  Co.  37  La.  Ann.  694, — ^holding  same 
where  plaintiff  injured  while  passing  from  station  to  train,  the  passage  not 
l>eing  sufficiently  lighted. 

Cited  in  notes  in  64  A.  D.  524,  on  duty  of  railroad  as  to  its  platforms;  3 
L.R.A.  75,  on  duty  of  carrier  of  passengers  to  furnish  lights  and  guards. 
Measure  of  damages  for  loss  of  leg. 

Cited  in  Nelson  v.  Crescent  City  R.  Co.  49  La.  Ann.  491,  21  So.  635,  for  pur- 
poses of  comparison  in  determining  the  measure  of  damages  to  be  awarded  for 
loss  of  legs;  Stucke  v.  Orleans  R.  Co.  50  La.  Ann.  172,  23  So.  342,  on  measure 
-<»f  damages  for  the  loss  of  a  limb. 
Burden  of  proof  in  action  against  carrier  for  in  juries. 

Cited  in  McGinn  v.  New  Orleans  R.  &  Light  Co.  118  La.  811,  13  L.R.A.(N.S.) 
601,  43  So.  450,  on  burden  of  proof  in  action  against  carrier  for  injuries  result- 
ing through  failure  to  operate  car  properly. 

44  AM.  REP.  448,  STATE  ▼.  DISKIN,  84  LA.  ANN.  919. 
Evidence  of  accusation  by  victim  in  presence  of  accused. 

Cited  in  State  v.  Robinson,  51  La.  Ann.  694,  25  So.  380,  holding  testimony 
of  third  persons  as  to  what  accusations  the  wounded  man  made  against  the 
aceused  while  imder  arrest  and  in  his  presence  is  incompetent  as  hearsay. 
—  Silence  as  admission. 

Cited  in  State  v.  Estoup,  39  La.  Ann.  906,  3  So.  124,  holding  witness  cannot 
be  permitted  over  objection  to  testify  to  what  another  person  told  him  of  the 
circYunstances  of  the  arrest  of  the  accused,  although  stated  in  his  presence  on 
ground  that  accused  did  not  contradict  him  but  remained  silent;  People  v. 
Smitii,  172  N.  Y.  210,  64  N.  B.  814,  holding  fact  that  husband  arrested  for 
murder  of  wife,  when  allowed  to  see  her  before  her  death  did  not  speak  to  her 
is  not  an  acquiescence  in  her  conduct  so  as  render  evidence  as  to  it  admis- 
sible; State  V.  Carter,  106  La.  407,  30  So.  895;  State  v.  Epstein,  26  R.  I.  131, 
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55  At].  204, — holding  the  silence  of  a  party  while  under  arrest  when  charges 
are  made  against  him  cannot  he  used  as  sustaining  the  hypothesis  of  acquiescence 
therein;  State  v.  Miinston,  35  La.  Ann.  888,  on  silence  as  amounting  to  acquies- 
cence in  statements  made  in  presence  of  accused. 

Cited  in  note  in  25  L.RJl.(N.S.)  544,  558,  on  uncontradicted  statement  in 
presence  of  accused  as  confession. 

Distinguished  in  State  v.  Johnson,  35  La.  Ann.  842,  holding  silence  under 
accusation  of  defendant  may  amount  to  admission  where  at  time  of  accusation 
party  accused  was  not  under  arrest. 
Statements  admissible  as  dying  declarations. 

Cited  in  State  v.  Sadler,  51  La.  Ann.  1397,  26  So.  390,  holding  a  statement 
made  shortly  after  a  murderous  assault  hy  the  wounded  man,  believing  he  waa 
dying,  is  admissible  as  a  dying  declaration. 
Discharge  of  incompetent  jnror  from  panel. 

Cited  in  Ochs  v.  People,  124  111.  399,  16  N.  £.  662  (affirming  25  111.  App. 
379),  holding  on  discovery  of  incompetency  of  jurors  before  commencement  of 
trial,  judge  properly  discharged  them;  State  ▼.  Hansford,  76  Kan.  678,  14  L.R.A. 
(N.S.)  548,  92  Pac.  551,  holding  juror  may  be  discharged  after  trial  begun  on 
it  being  learned  that  he  is  incompetent,  and  a  new  jury  be  empaneled  to  try 
the  case;  State  v.  Hill,  46  La.  Ann.  736,  15  So.  145,  holding  juror  properly  dis- 
charged where  before  trial  commenced  it  was  discovered  that  he  was  disqualified 
on  the  grounds  of  relationship;  State  v.  West,  46  La.  Ann.  1009,  15  So.  418, 
holding  juror  properly  discharged  after  acceptance,  where  before  being  sworn  he 
disclosed  grounds  of  disqualification,  in  regard  to  which  he  had  not  been  ques- 
tioned; Black  V.  State,  46  Tex.  Crim.  Rep.  590,  81  S.  W.  302,  holding  juror 
after  acceptance  on  his  statement  that  he  had  no  scruples  against  the  death 
penalty  may  be  challenged  for  cause  where  he  makes  it  known  to  court  that  he 
misunderstood  question  and  was  adverse  to  the  death  penalty;  State  v.  Crafg- 
head,  114  La.  84,  38  So.  28;  State  v.  Naah,  46  La.  Ann.  194,  14  So.  607;  State 
V.  Hobgood,  46  La.  Ann.  855,  15  So.  406,— <»  discretion  vested  in  trial  judge 
to  discharge  juror. 

44  AM.  RBP.  451,  HAMILTON  y.  VIOKSBURG,  S.  A  P.  B.  CO.  34  IiA«. 

ANN.  970. 
Control  of  legislature  over  waters  of  state. 

Cited  in  Egan  v.  Hart,  45  La.  Ann.  1358,  14  So.  244,  holding  it  within  the 
authority  of  the  state  to  authorize  the  damming  of  a  stream  within  the  state; 
Bendich  v.  Scobel,  107  La.  242,  31  So.  703,  on  paramount  authority  over  streams 
being  in  the  state;  Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  115  La.  138,  10 
L.R.A.(N.S.)  710,  38  So.  943,  on  control  of  legislature  over  waters  of  state. 

Cited  in  notes  in  81  A.  D.  586,  on  state's  power  to  regulate  use  of  navigable 
streams;  59  L.R.A.  38,  on  power  of  state  as  against  other  sovereigns  to  obstruct 
or  destroy  rights  of  navigation. 
Exercise  of  legal  right  as  damnum  absque  Injuria. 

Cited  in  Werges  v.  St.  Louis,  C.  k  N.  0.  R.  Co.  35  La.  Ann.  641,  holding  rail- 
road company  operating  trains  in  street  of  city  under  legal  right  not  liable 
for  damages  not  shown  to  be  the  result  of  gross  carelessness  or  culpable  n^- 
ligence;  McMahon  v.  St.  Louis,  A.  &  T.  R.  Co.  41  La.  Ann.  827,  6  So.  640,  on 
no  damages  as  resulting  from  the  prudent  and  careful  exercise  of  a  legal  right* 
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—Injury  to  naTi^tlon  by  lawful  drawbridge. 

Cited  in  note  in  59  L.RJL  67,  on  injury  by  individual  to  rights  of  navigation 
by  construction  of  bridges. 

Distinguished  in  Pharr  v.  Morgan's  L.  A  T.  R.  &  S.  S.  Co.  116  La.  138,  10 
L.RJL(N.S.)  710,  38  So.  943,  holding  railroad  company  maintaining  draw  bridge 
across  stream  under  legal  authority  liable  for  damages  to  navigation  by  the  clos- 
ing of  draw  to  make  repairs  made  necessary  by  defendant's  own  negligence. 

44  AM.  REP.  456,  DEXANET  t.  ROCHEBEAU,   S4  liA.  ANN.    112S. 

Followed  without  discussion  in  New  Orleans,  B.  R.  &  B.  S.  Packet  Co.  v^ 
Brown,  36  La.  Ann.  138,  61  A.  R.  6. 
Agent's  liability  for  nonfeasance  and  misfeasance. 

Cited  in  Hill  ▼.  Cobum,  106  Me.  437,  76  Atl.  67;  Carey  ▼.  Rochereau,  16  Fed. 
87,-— on  agent  as  only  liable  to  principal  for  non-feasance;  Stiewel  v.  Borman, 
63  Ark.  30,  37  S.  W.  404,  on  agent  as  liable  to  third  persons  for  negligence  in 
the  performance  of  his  duty;  Baird  ▼.  Shipman,  33  111.  App.  603,  holding  agent 
liable  to  third  persons  for  injuries  caused  by  want  of  care  in  the  performance 
of  the  employment  in  which  engaged;  Riley  v.  Bell,  120  Iowa,  618,  95  N.  W. 
170,  holding  agent  cannot  escape  liability  for  fraudulent  misrepresentation  in 
the  sale  of  lands  on  the  grounds  that  he  was  acting  in  a  representative  capacity ; 
Steiuhauser  v.  Spraul,  127  Mo.  641,  27  L.R.A.  441,  28  S.  W.  620,  holding  wife, 
when  acting  as  agent  for  husband,  orders  servant  to  undertake  task  in  which 
she  receives  injury  because  of  defective  appliances  not  liable  for  injuries  to 
servant;  Hagerty  v.  Montana  Ore  Purchasing  Co.  38  Mont.  69,  25  L.R.A.(N.S.) 
356,  98  Pac.  643,  holding  that  negligence  of  mine  superintendent  in  permitting 
employees  to  use  unsafe  shaft  is  not  merely  non-feasance  for  which  he  is  liable 
to  employer  only  and  not  to  injured  ^nployees;  Bums  v.  Pethcal,  76  Hun,  437, 
27  N.  Y.  Supp.  499,  on  liability  of  servant  to  third  persons  injured  by  his  neg- 
ligence. 

Cited  in  reference  note  in  16  A.  S.  R.  312,  on  personal  liability  of  agent  for 
negligence. 

Cited  in  notes  in  22  A.  8.  R.  612,  613,  on  agent's  personal  liability  to  third 
person  for  nonfeasance  and  misfeasance;  28  L.R.A.  434,  on  liability  of  agent 
or  servant  to  third  persons  for  his  own  negligence  or  nonfeasance;  2  L.R.A. 
(N.S.)  379,  on  liability  of  servant  or  agent  for  nonfeasance  or  misfeasance. 

Disapproved  in  Lough  v.  John  Davis  ft  Co.  30  Wash.  204,  94  A.  S.  R.  848, 
69  L.R.A.  802,  70  Pac  491,  holding  agent  put  in  full  control  of  premises,  is 
liable  for  injuries  to  tenant  caused  by  failure  to  repair. 
Inability  for  negligent  acts. 

Cited  in  Cameron  v,  Kenyon-Connell  Commercial  Co.  22  Mont.  312,  74  A.  S.  R. 
602,  44  L.R.A.  608,  66  Pac.  358,  holding  directors  of  a  corporation  are  personally 
liable  for  death  of  one  killed  by  explosion  of  powder  unlawfully  kept  in  the  cor- 
poration's warehouse,  though  without  their  knowledge  if  by  exercise  of  ordinary 
diligence  they  could  have  known  facts. 

Cited  in  note  in  48  A.  S.  R.  926,  926,  as  to  when  negligence  of  corporation 
^  not  negligence  of  its  officers. 

Distinguished  in  Cline  v.  Crescent  City  R.  Co.  41  La.  Ann.  1031,  6  So.  851, 
holding  street  railway  company  on  which  duty  was  placed  of  keeping  street  in 
repair  along  track  liable  for  injury  resulting  from  failure  to  perform  such 
duty. 


Digitized 


by  Google 


44  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  90 

44  AM.  REP.  461,  HANEY  v.  TROST,  34  liA.  ANN.  1146. 
Necessity  of  proof  of  malice  in  slander. 

Cited  in  reference  note  in  2  A.  S.  R.  873,  on  necessity  for  proof  of  actual  mal- 
ice in  libel. 
Privileged  conunnnlcations  by  stockholders. 

Cited  in  notes  in  4  L.R.A.(N.S.)  1109,  on  privilege  in  statements  made  by 
shareholders  of  company  with  regard  to  conduct  of  servant;  26  L.R.A.(NJ3.) 
1081,  on  qualified  privilege  of  communication  between  members  of  association  or 
private  corporation. 

44  AM.  REP.  46S,  SPALDING  v.  HENSHAW,  80  KY.  65. 

Right  to  abandon  offer  before  acceptance. 

Cited  in  Jones  v.  Higgins,  80  Ky.  409,  on  right  of  parties  to  abandon  contract 
before  its  acceptance  by  the  party  for  whom  made. 

44  AM.  REP.  468,  liOUISVUiLE,  C.  &  li.  R.  CO.  ▼.  COM.  80  KY.  145. 
Running  fast  trains  over  crossing  as  nnlsance. 

Cited  in  Cincinnati,  n!  O.  &  T.  P.  R.  Co.  v.  Com.  126  Ky.  712,  17  L.R.A.(N.S.) 
561,  104  S.  W.  771;  Com.  v.  Baltimore  &  O.  R.  Co.  223  Pa.  23,  132  A.  8.  R.  723, 
72  Atl.  278, — holding  that  railroad  habitually  running  trains  over  crossing  at 
unsafe  speed  without  proper  signals  may  be  indicted  for  conunitting  public  nui- 
sance. 

Cited  in  notes  in  39  L.R.A.  613;  107  A.  S.  R.  249, — on  running  trains  across 
liighways  at  high  rate  of  speed  as  public  nuisance. 

44  AM.  REP.   471,  COM.  T.  OVERBY,   80  KY.   208. 

Right  of  bail  to  surrender  principal. 

Cited  in  Re  Bauer,  112  Mo.  231,  20  S.  W.  488,  affirming  the  right  of  sureties 
on  an  appeal  bond  to  surrender  their  principal. 
Imprisonment  of  principal  as  defense  of  sureties  on  bail  bond. 

Cited  in  reference  note  in  25  A.  S.  R.  527,  on  effect  of  principal's  imprisonment 
in  another  state  on  surety's  obligation  to  pay. 

Cited  in  notes  in  23  L.R.A.(N.S.)  139;  99  A.  D.  220, — on  subsequent  arrest  or 
indictment  of  principal  as  exoneration  of  bail. 

Distinguished  in  Yarbrough  v.  Com.  89  Ky.  151,  26  A.  S.  R.  524,  12  N.  W. 
143,  holding  it  no  defense  upon  a  forfeited  ball  bond  that  at  time  of  forfeiture, 
the  accused  was  confined  in  prison  in  another  state  for  a  crime  there  com- 
mitted, he  having  voluntarily  left  the  state  while  out  on  bail. 
Excusable  involuntary  absence. 

Cited  in  People  ex  rel.  Nugent  v.  Police  Comrs.  114  N.  Y.  245,  21  N.  E.  421, 
holding  under  law  providing  that  if  a  police  officer  be  absent  from  duty  for  five 
days  without  leave,  he  shall  cease  to  be  a  member  of  the  force,  does  not  apply, 
where  he  has  been  arrested  and  confined  under  criminal  process. 
Conviction  for  several  offenses  arising  from  same  facts. 

Cited  in  note  in  31  L.R.A.(N.S.)  697,  on  right  to  convict  for  several  offenses 
growing  out  of  same  facts. 

44  AM.  REP.  475,  COM.  t.  liOVISVIIiliE  &  N.  R.  CO.  80  KY.  291. 
Violations  of  Sunday  law. 

Cited  in  Seelbach  Hotel  Co.  v.  Com.  135  Ky.  376,  25  L.R.A.(NJ3.)  943,  122  N. 
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W.  190,  holding  that  sale  of  liquor  on  Sunday  with  meal  by  innkeeper  is  vio- 
lation of  law,  though  innkeeper's  ordinary  business  is  one  of  necessity  within 
Sunday  closing  acts;  State  v.  James,  81  S.  C.  197,  128  A.  S.  R.  902,  18  L.R.A. 
CSJS.)  617,  62  S.  E.  214,  16  A.  &  E.  Ann.  Cas.  277,  holding  that  sale  and  delivery 
of  ice  and  fresh  meats  on  Sunday  is  not  work  of  necessity. 

Cited  in  reference  note  in  47  A.  R.  446,  on  validity  of  contract  made  on  Sunday. 

Cited  in  note  in  2  L.R.A.  622,  on  plaintiff's  violation  of  Sunday  law  as  defense 
to  action  for  injuries  received  on  that  day. 
Works  of  necssity  on  railroads  within  meaning  of  Sunday  labor  law. 

Cited  in  note  in  14  L.R.A.  194,  on  carriers  as  affected  by  Sunday  laws. 

Distinguished  in  Barefield  v.  State,  86  Ark.  134,  107  S.  W.  393,  holding  no 
•excuse  that  defendant  employed  servant  in  the  operation  of  train,  where  it 
was  not  shown  that  the  operation  of  train  was  a  necessity  within  exception  of 
Sunday  labor  law;  Louisville  &  N.  R.  Co.  v.  Com.  92  Ky.  114,  17  S.  W.  274, 
holding  the  making  by  a  railroad  of  the  ordinary  repairs  of  its  track  is  not  a 
work  of  necessity  within  meaning  of  statute  against  Sunday  labor. 
Necessity  of  Indictment  in  penal  action. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Com.  112  Ky.  635,  66  S.  W.  605;  Louisville 
▼.  Wehmhoff,  116  Ky.  812,  76  S.  W.  876^ — on  allowance  of  penal  action  without 
indictment  to  recover  for  offenses  where  the  only  penalty  is  a  fine;  Hilton  v. 
Com,  127  Ky.  486,  105  S.  W.  956,  holding  that  fine  for  rebating  on  insurance 
policy  may  be  recovered  in  civil  action. 

44  AM.  REP.  480,  ARNOLD  v.  COM.   80  KY.  SOO.     . 
Power  of  court  to  punish  for  contempt. 

Cited  in  State  v.  Frew,  24  W.  Va.  416,  49  A.  R.  267,  holding  court  had  power 
to  punish  as  for  contempt  the  publication  of  a  libel  on  the  court  made  during 
term  with  reference  to  a  case  there  pending  and  undecided;  Ex  parte  Strieker, 
109  Fed.  145;  Wyatt  v.  People,  17  Colo.  262,  28  Pac.  961;  State  v.  Markuson, 
5  N.  D.  147,  64  N.  W.  934;  Beattie  v.  People,  33  111.  App.  651;  Carter  v.  Com. 
96  Va.  791,  46  L.R.A.  310,  32  S.  £.  780,-— on  jurisdiction  of  courts  to  punish 
summarily  for  contempt. 

Cited  in  notes  in  117  A.  S.  R.  961,  on  power  of  courts  of  record  and  general 
jurisdiction  to  punish  contempts;   8  L.R.A.  686.  on  summary  pimishment  for 
contempt  of  court;  16  E.  R.  C.  36,  on  power  of  court  to  punish  contempt. 
Rifirht  of  legrlslatnre  to  take  away  or  control  power  of  court  to  punish  for 
contempt. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Gildersleeve,  219  Mo.  170,  118  S.  W.  86, 
16  A.  &  E.  Ann.  Cas.  749;  State  ex  rel.  Crow  t.  Shepherd,  177  Mo.  205,  99  A.  S. 
R.  624,  76  S.  W.  79, — ^holding  statute  in  so  far  as  it  attempted  to  take  away  or 
abridge  the  power  to  punish  for  contempt  was  unconstitutional. 

Cited  in  note  in  36  L.R.A.  266,  on  legislative  power  to  abridge  power  of  courts 
to  punish  for  contempt. 
Rl^t  to  Jury  trial  in  summary  proceedings. 

Cited  in  State  ex  rel.  Curtis  v.  Durein,  46  Kan.  696,  27  Pac  148,  holding  party 
charged  with  eontempt  for  the  violation  of  an  injunction  is  not  of  right  en- 
titled to  a  jury  trial. 
When  indictment  unneccAsary. 

Cited  in  Ford  v.  Moss,  124  Ky.  288.  98  S.  W.  1016,  on  indictment  as  not 
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necessary  in  the  prosecution  of  a  misdemeanor  which  was  not  an  indictable 
offense  at  common  law. 

44    AM.   REP.   48S,   HAWKINS  ▼.   BAGSDAIiB,    80   KY.    S5S. 
Decree  of  divorce  obtained  in  one  Jurisdiction  ma  tmr  to  right  to  recoyer 
in  another  Jurisdiction. 

Cited  in  Atherton  y.  Atherton,  181  U.  8.  156,  45  L.  ed.  794,  21  Sup.  Ct.  Rep. 
544  (indirectly  reversing  82  Hun,  179,  31  N.  Y.  Supp.  977)  holding  a  decree  of 
divorce  obtained  by  husband  in  state  of  domicil  by  constructive  service  on  wife 
who  had  abandoned  him  and  moved  to  another  state,  bar  to  wife's  petition 
for  divorce  in  state  she  has  moved  to. 
Recognition  by  courts  of  divorce  of  foreign  Jurisdiction. 

Cited  in  Haddock  v.  Haddock,  201  U.  S.  562,  50  L.  ed.  867,  26  Sup.  Ci.  Rep.  525, 
5  A.  &  E.  Ann.  Cas.  1,  on  the  recognition  given  by  courts  of  one  state  to  divorce 
obtained  in  another  upon  constructive  notice  to  the  other  party. 

Cited  in  notes  in  83  A.  S.  R.  619,  on  extraterritorial  effect  of  divorce  decree; 
19  L.R.A.  815,  on  validity  of  decree  of  divorce  obtained  on  publication  or  service 
out  of  state  where  defendant  did  not  appear;  59  L.R.A.  167,  on  validity  and  ef- 
fect of  status  in  other  states  of  decree  of  divorce  rendered  against  nonresident 
on  constructive  service. 
Alimony  in  lieu  of  dower. 

Cited  in  Muir  v.  Muir,  133  Ky.  125,  4  L.R.A.(N.S.)  909,  92  S.  W.  314,  hold- 
ing that  alimony  is  in  lieu  of  dower. 

Cited  in  notes  in  112  A.  S.  R.  578,  on  effect  of  divorce  upon  right  to  curtesy; 
15  L.R.A.  542,  on  effect  on  dower  of  divorce  granted  in  another  state;  59  L.R.A. 
181,  on  effect  on  dower  of  divorce  obtained  by  husl>and  involving  international 
elements. 

44  AM.  REP.  484,  HENRY  y.  KOCH,  80  KY.  S91. 
Easement  from  necessity. 

Cited  in  John  Hancock  Mut  L.  Ins.  Co.  y.  Patterson,  103  Ind.  582,  53  A.  R. 
550,  2  N.  E.  188,  holding  when  owner  of  land  imposes  an  apparent  permanent 
servitude  upon  part  of  it,  upon  severance  of  that  part  and  its  transfer  to  an- 
other such  servitude  will  continue  if  necessary  to  enjoyment  of  part  conveyed; 
Carrigg  v.  First  Nat.  Bank,  136  Iowa,  261,  111  N.  W.  329,  holding  that  mort- 
gagee of  lot  and  building  partly  on  additional  strip  not  covered  by  mortgage  ac- 
quires on  foreclosure  sale  only  rights  in  additional  strip  necessary  to  use  of 
building;  Miller  v.  Hoeschler,  126  Wis.  263,  8  L.R.A.(N.S.)  327,  105  N.  W. 
790,  holding  on  grant  of  lot,  between  which  lot  and  street  grantee  owned  strip 
of  land,  grantee  acquired  by  implication  a  right  of  way  to  the  street  over  the 
strip;  Whiting  v.  Gay  lord,  66  Conn.  337,  50  A.  S.  R.  87,  34  Atl.  85,  on  creation 
of  easement  by  implied  grant. 

Cited  in  reference  notes  in  57  A.  D.  759,  on  implied  grant  of  apparent  and 
continuous  easements  on  conveying  part  of  heritage;  136  A.  S.  R.  695,  on  cre- 
ation and  conveyance  of  easements  appurtenant;  8  L.R.A.(N.S.)  348,  on  creation 
of  easements  by  implication  by  appearances  and  necessity;  26  L.R.A.(N.S.)  367, 
on  easements  created  by  severance  of  tract  with  apparent  benefit  existing;  10  £. 
R.  C.  59,  on  implied  grant  of  easement. 
—  Support  of  walls. 

Cited  in  notes  in  57  A.  D.  765,  on  implied  grant  of  easement  in  party  wall; 
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92  A.  D.  289,  ou  definition  and  nature  of  party  walls  and  law  governing;  92 
A.  D.  291,  on  how  party  walls  created;  89  A.  S.  R.  925,  on  what  constitutes 
partywall;  89  A.  S.  R.  937,  on  right  of  support  of  partywall. 

Distinguished  in  Clemens  v.  Speed,  93  Ky.  284,  19  L.R.A.  240,  19  8.  W.  660, 
holding  party  could  not  acquire  the  lateral  support  of  his  neighbor's  house  when 
the  building  of  each  owner  is  altogether  upon  his  own  land. 
Injunction  against  Interference  with  easement. 

ated  in  Irvine  v.  McCreary,  108  Ky.  496,  49  L.R.A.  417,  56  S.  W.  966,  hold- 
ing one  of  grantees  from  a  common  owner  of  property  might  enjoin  other  grantee 
from  destroying  or  imposing  an  open,  and  apparent  easement  existing  at  time  of 
grant;  Bright  v.  Bacon  &  Sons,  131  Ky.  848,  20  L.RJL  (N.S.)  386,  116  S.  W. 
268,  denying  injunction  against  raising  of  party  wall;  Barr  v.  Lanaster,  48  Neb. 
114,  32  L.R.A.  461,  66  N.  W.  1110,  on  equity's  interfering  with  owner  of  build- 
ing from  so  using  it  as  to  destroy  easement  acquired  in  it  by  another. 

Cited  in  note  in  89  A.  S.  R.  936,  on  right  of  owner  of  party  wall  to  remove, 
rebuild,  or  repair. 

44  AM.  R£P.  490,  NASH  ▼.  PA6B,  80  KY.  539. 

lie^rislatlve  control  of  warehousing  cr  like  business  affected  irith  public 
interest. 

Cited  in  Budd  v.  New  York,  143  U.  S.  617,  36  L.  ed.  247,  12  Sup.  Ct.  Rep.  468, 
4  Inters.  Cwn.  Rep.  45  (affirming  117  N.  Y.  1,  15  A.  S.  R.  460,  5  L.R.A.  559,  22 
N.  E.  670,  7  N.  Y.  Crim.  Rep.  189),  holding  act  regulating  the  charges  to  be 
received  for  the  elevating  of  grain  constitutional  such  being  a  business  affected 
with  a  public  interest;  Cotting  v.  Kansas  City  Stock  Yards  Co.  183  U.  S.  79, 
46  I^  ed.  92,  22  Sup.  Ct.  Rep.  30,  on  right  of  legislature  to  regulate  a  business 
•affected  by  a  public  interest ;  Ratdiff  v.  Wichita  Union  Stock  Yards  Co.  74  Kan. 
1,  118  A.  S.  R.  298,  6  L.R.A.(N.S.)  834,  86  Pac.  150,  10  A.  &  £.  Ann.  Cas.  1016, 
holding  the  carrying  on  of  stockyards  at  a  business  center,  is  a  business  affected 
with  a  public  interest  and  subject  to  public  regulation  and  control;  Pannell 
V.  Louisville  Tobaeco  Warehouse  Co.  113  Ky.  630,  68  S.  W.  662,  holding  legisla- 
ture had  power  to  regulate  the  charges  to  be  collected  by  the  tobacco  warehouse- 
men; State  ex  rel.  Stoeser  v.  Brass,  2  N.  D.  482,  52  N.  W.  408,  holding  act  con- 
stitutional in  so  far  as  it  provides  rates  of  charges  for  elevating  and  storing 
grain  in  public  warehouses;  Atty.  €ten.  v.  Old  Colony  R.  Co.  160  Mass.  62,  22 
L.R.A.  112,  35  N.  E.  252  (dissenting  opinion),  on  legislative  control  of  public 
service  corporations. 

Cited  in  notes  in  62  A.  8.  R.  290,  on  state  regulation  of  rates  of  charges; 
33  L.R.A.  179,  on  legislative  power  to  fix  tolls,  rates,  or  prices  for  elevators  and 
warehouses. 
Liability  of  warehouseman. 

Cited  in  Abemathy  v.  Wheeler,  92  Ky.  320,  36  A.  S.  R.  693,  17  S.  W.  858, 
holding  sale  by  warehouseman  of  tobacco  at  public  auction,  not  belonging  to  his 
principal,  the  apparent  owner  does  not  render  him  liable  to  real  owner  for 
proceeds  of  the  sale. 

Refusal  of  equitable  assistance  where  both  of  contending  parties  are  at 
fault. 

Cited  in  Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co.  98  Ky.  152,  56  A.  S.  R. 
326,  36  L.R.A.  850,  32  S.  W.  395,  holding  while  common  carriers  members  of  a 
•car  service  association  had  no  right  to  refuse  to  receive  freight  from  a  shipper 
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because  he  owes  to  members  of  association  car  service  fees,  yet  equity  would  not 
compel  their  receipt  of  freight^  the  shipper  being  the  original  wrong  doer. 
Equitable  relief  to  member  expelled  or  excladed  from  society. 

Cited  in  Huston  v.  ReutUnger,  01  Ky.  333,  34  A..S.  R.  225,  15  S.  W.  867^ 
holding  equity  would  interfere  to  prevent  the  unlawful  suspension  or  expulsion 
of  a  member  of  a  voluntary  association  if  his  expulsion  would  result  in  affecting- 
his  financial  standing  aad  use  of  property  common  to  all;  Fire  Underwriters  v. 
Johnson,  133  Ky.  797,  24  L.R.A.(N.S.)  153,  119  S.  W.  153,  denying  injunction 
against  expulsion  from  membership  in  board  of  underwriters  for  violation  of 
reasonable  by-law. 

44  AM.  REP.  499,  COKE  ▼.  GXJTKESE,  80  KY.  598. 

liiability  of  landlord  renting  premises  in  defective  condition  not  obvious 
or  known  to  tenant. 

ated  in  Finney  v.  Steele,  148  Ala.  197,  6  L.RJ^.(N.a)  977,  41  So.  976,  12 
A.  &  £.  Ann.  Cas.  510,  holding  landlord  not  liable  for  communicating  infectious, 
diseases  by  leasing  infected  premises  where  landlord  employed  a  physician  to 
disinfect  the  premises  before  leasing  to  plaintiff;  Morgan  v.  Sheppard,  156  Ala. 
403,  47  So.  147,  holding  landlord  not  liable  for  injury  to  tenant's  guest  from 
decayed  steps,  where  their  condition  was  obvious;  Borggard  v.  Gale,  205  111.  511, 
68  N.  £.  1063,  holding  landlord  liable  for  injury  to  tenant,  where  knowing  of 
defects  he  failed  to  warn  tenant  of  them,  they  being  of  a  imdisclosed  nature; 
Sunasack  v.  Morey,  196  III.  669,  63  N.  E.  1039,  holding  same  where  landlord 
failed  to  inform  tenant  of  the  presence  of  sewer  gas;  Moore  v.  Parker,  63  Kau. 
52,  53  L.R.A.  778,  64  Pac.  975,  holding  landlord  liable  where  knowing  premises 
are  defective  he  rents  them  and  tenant  who  has  no  knowledge  of  such  defects 
is  injured;  Franklin  v.  Tracy,  117  Ky.  267,  63  L.R.A.  649,  77  S.  W.  1113,  hold- 
ing landlord  not  liable  for  injury  to  tenant's  property  from  a  collapse  of  building 
because  of  inherent  defects  of  which  neither  party  had  notice;  Holzhauer  v. 
Sheeny,  127  Ky.  28,  104  S.  W.  1034,  holding  landlord  not  liable  for  injury  to 
tenant's  daughter  from  rotten  condition  of  privy  timbers,  where  landlord  did 
not  learn  of  such  condition  until  after  lease  was  made;  Martin  v.  Richards,  155 
Mass.  381,  29  N.  E.  591,  holding  landlord  liable  for  injuries  to  tenant  where  he 
rents  premises  without  warning  as  to  dangerous  condition  which  tenant  does  not 
discover;  Fellows  v.  Gilhuber,  82  Wis.  639,  17  L.R.A.  577,  52  N.  W.  307,  holding 
lessor  of  hotel  not  liable  for  injury  to  guest  by  falling  of  awning  out  of  repair 
where  no  agreement  v«ras  entered  into  by  lessor  to  make  such  repairs;  Schwandt 
V.  Metzger  Linseed  Oil  Co.  93  111.  App.  365,  on  landlord's  liability  for  injury  to 
tenant  as  being  a  question  for  jury;  Stenberg  v.  Wilkox,  96  Tenn.  163,  34  L.R.A. 
615,  33  S.  W.  917;  Hines  v.  Willcox,  96  Tenn.  328,  54  A.  S.  R.  831,  34  L.R.A.  832, 
34  8.  W.  420;  Willcox  v.  Hines,  100  Tenn.  538,  66  A.  S.  R.  770,  41  L.R.A.  278, 
46  S.  W.  297,— on  liability  of  landlord  for  injury  to  tenant  resulting  from  un- 
safe condition  of  the  premises. 

Cited  in  reference  note  in  55  A.  R.  268,  on  liability  of  property  owner  for 
injury  from  unhealthy  or  unsafe  premises. 

Cited  in  notes  in  1  A.  S.  R.  472;  1  A.  S.  R.  490;  34  L.R.A.  832,— on  landlord's 
liability  for  injury  to  tenant  from  defect  in  premises;  66  A.  8.  R.  788,  on  lia- 
bility of  landlord  letting  premises  in  defective  and  dangerous  c<mdition;  92 
A.  8.  B.  512,  on  liability  to  licensees,  guests,  etc,  of  tenant,  of  lessor  negligently 
leasing  defective  premises;  12  L.R.A.  844,  on  landlord's  liability  for  dangerous 


Digitized 


by  Google 


J>5  NOTES  ON  AMERICAN  REPORTS.  [490-605. 

premises;  33  L.RJL  464,  on  implied  covenant  in  lease  as  to  fitness  of  property 
for  purpose  intended;  34  L.R.A.  612,  829,  on  effect  of  concealment  of  defects  on 
landlord's  liability  for  injury  to  tenant,  his  guests  and  servants;  9  E.  R.  C.  467,. 
on  implied  obligation  of  landlord  to  repair. 

44  AM.  REP.   501,  D£SRIBES  t.  WUjMER,  69  ALiA.   25. 
Appointment  of  guardian. 

Cited  in  note  in  38  L.  ed.  U.  S.  629,  on  appointment  of  guardians  and  their 
powers  and  duties  as  to  personal  and  real  property  of  their  wards. 
Right  of  guardian  to  custody  of  ward. 

Cited  in  notes  in  89  A.  S.  R.  276,  on  right  of  guardian  to  custody  of  ward; 
89  A.  S.  R.  278,  on  change  of  ward's  domicil  outside  jurisdiction  of  guardian- 
ship with  permission  of  court. 

Necessity  that  testamentary  Instrument  be  probated. 

Cited  in  Inge  v.  Johnston,  110  Ala.  650,  20  So.  767,  holding  will  in  absence- 
of  evidence  of  its  having  been  probated,  vested  no  title  to  land  sued  for  under  it; 
Sheridan  v.  Schimpf,  120  Ala.  476,  24  So.  940,  holding  will  not  authorized  to  he- 
recorded  before  being  admitted  to  probate;  Allen  v.  Bromberg,  147  Ala.  317,. 
41  So,  771,  holding  it  necessary  that  a  will  be  first  probated  before  it  will  be 
recognized. 
Power  of  court  to  vacate  Judgment. 

Cited  in  Talladega  Mercantile  Co.  v.  McDonald,  97  Ala.  608,  12  So.  34,  holding^ 
court  during  term  has  power  to  vacate  judgment  absolute  against  garnishee. 

Cited  in  note  in  60  A.  S.  R.  669,  on  notice  of  motion  to  vacate  judgment  or 
decree. 

44  AM.  REP.   505,  CENTRAL  R.  &  BKG.  CO.  ▼.  LETCHER,   69  ALA. 
106. 

Liability  of  common  carrrier  for  injury  when  violating  statutes. 

Cited  in  Georgia  P.  R.  Co.  v.  Hughes,  87  Ala.  610,  6  So.  413;  Cincinnati,  H. 
&  L  R.  Co.  V.  Butler,  103  Ind.  31,  2  N.  E.  138, — on  failure  of  railroad  company 
to  observe  statutory  precautions  as  rendering  it  liable  for  an  injury  in  absence  of 
concurring  negligence  of  injured  party. 
What  is  contributory  negligence. 

Cited  in  note  in  66  A.  D.  667,  on  general  principals  of  law  of  contributory 
negligence. 
^In  and  about  railroad  trains. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala.  112,  47  A.  R.  403,  holding 
party  could  not  recover  for  injuries  received  where  at  time  he  was  standing  on 
platform  of  car  in  violation  of  rules  of  company;  East  Tennessee,  V.  &  G.  R. 
Co.  V.  King,  81  Ala.  177,  2  So.  162,  holding  plaintiff  precluded  from  recovering 
for  injury  by  defendant's  train  by  want  of  exercise  of  due  care  on  her  part  while 
in  dangerous  position;  Frazer  v.  South  &  North  Ala.  R.  Co.  81  Ala.  186,  60  A. 
R.  145,  1  So.  86;  Louisville  &  N.  R.  Co.  v.  Crawford,  89  Ala.  240,  8  So.  243; 
Louisville  A  N.  R.  Co.  v.  Webb,  90  Ala.  185,  11  L.R.A.  674,  8  So.  618;  Saunders 
V.  Southern  P.  Co.  13  Utah,  276,  44  Pac.  932  (dissenting  opinion), — on  neces- 
sity that  injured  party  be  himself  in  the  exercise  of  due  care  in  order  to  recover 
for  the  negligence  of  carrier;  Woodward  Iron  Co.  v.  Jones,  80  Ala.  123; 
Walker  r.  Vlcksburg,  S.  &  P.  R.  Co.  41  La.  Ann.  796,  17  A.  S.  R.  417,  7  L.RJU 
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111,  6  So.  916  (dissenting  opinion),  on  acts  of  party  as  whether  amounting  to 

contributory   negligence. 

—  Alighting  from  or  boarding  moTlng  train. 

Cited  in  South  &  North  Ala.  R.  Co.  v.  Schaufler,  75  Ala.  136;  touisYille  k 
N.  R.  Co.  V.  Lee,  97  Ala,  326,  12  So.  48,— holding  contributory  negligence  of 
plaintiff  in  jumping  from  train  precluded  her  from  recovering  for  injury,  al- 
though railroad  was  negligent  in  not  allowing  her  sufficient  time  to  leave 
train;  Ricketts  ▼.  Birmingham  Street  R.  Co.  85  Ala.  600,  5  So.  353;  Central 
R.  A  Bkg.  Co.  Y.  Miles,  88  Ala.  256,  6  So.  696;  McDonald  t.  Montgomery 
street  R.  Co.  110  Ala.  161,  20  So.  317, — holding  party  jumping  from  moving 
«ar  was  guilty  of  such  contributory  negligence  as  would  preclude  his  right  to 
recover;  Jones  v.  Baltimore  &  O.  R.  Co.  4  App.  D.  C.  158,  on  whether  act  of 
party  in  jumping  from  moving  train  amounted  to  contributory  negligence; 
McMurtry  v.  Louisville,  N.  O.  &  T.  R.  Co.  67  Miss.  601,  7  So.  401,  holding  de- 
fendant's breach  of  duty  in  failing  to  stop  train  for  reasonable  time,  of  no 
Avail  to  plaintiff  injured  by  his  rash  act  in  attempting  to  board  moving  train. 

Cited  in  reference  note  in  14  A.  S.  R.  851,  on  contributory  negligence  in 
alighting  from  moving  train. 

Cited   in  note  in   56  A.  R.  843,  846,  on  passenger  alighting  from  moving 
train  as  contributory  negligence. 
«- Persons  escorting  passengers  or  otherwise  riglitfally  on  train. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Wilson,  124  Ky.  846,  8  L.R.A.(N.S.)  1020, 
100  S.  W.  290,  holding  act  of  jumping  off  after  train  began  to  move  by  one 
who  had  gone  aboard  to  assist  a  passenger,  was  contributory  negligence  pre- 
cluding recovery;  Missouri,  K.  &  T.  R,  Co.  v.  Miller,  8  Tex.  App.  Civ.  241,  27 
S.  W.  905,  holding  one  rightfully  on  train,  injured  while  getting  off  after 
train  began  to  move  cannot  recover  from  railroad  company  where  he  failed 
to  give  conductor  notice  of  intention  to  get  off;  Qriswold  v.  Chicago  &  N.  W. 
R.  Co.  64  Wis.  652,  26  N.  W.  101,  holding  railroad  company  not  liable  for 
injury  to  one  not  a  passenger  on  train,  by  the  starting  of  the  train  before  such 
person  got  off. 
Duty  of  railroad  company  towards  persons  assisting  passengers. 

Cited  in  notes  in  29  A.  S.  R.  54,  on  duty  of  carrier  to  use  ordinary  care 
towards  person  assisting  passenger;  21  L.R.A.  354,  on  rights  of  persons  assist- 
ing passengers  to  board  cars;   3  L.RJk.(N.S.)    433,  on  duty  of  carrier  toward 
one  assisting  passenger  on  train. 
Who  are  passengers. 

Cited  in  note  in  61  A.  S.  R.  97,  on  assistance  of  passengers  as  passengers. 

Proximate  cause  of  injury. 

Cited  in  Stanford  v.  St.  Louis  ft  S.  F.  R.  Co.  163  Ala.  210,  60  So.  110,  on 
•doctrine  of  subsequent  negligence  or  last  clear  chance. 

Cited  in  notes  in  12  L.K.A.  284,  on  defendant's  negligence  as  proximate 
cause  of  injury;  12  L.R.A.  283,  on  effect  upon  liability  for  injury  of  con- 
current or  co-operating  causes. 

44  AM.  RBP.  509,  SNOW  t.  S€HOMACKSai  MFG.  CO.  69  AIjA.   ill. 
Warranties  implied  in  contract  of  sale. 

Cited  in  Tabor  v.  Peters.  74  Ala.  90,  49  A.  R.  804;  Engkhardt  v.  Clanton, 
^   Ala.   336,   3   So.   680;    Kennebrew  v.   Southern    Automatic   Electric   Sbodc 
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MadL  Co.  106  Ala.  377,  17  So.  646, — holding  implied  warranty  exists  on  sale 
of  machines  that  they  are  reasonably  adapted  to  the  uses  and  purposes  for 
which  they  were  sold;  Troy  Grocery  Co.  v.  Potter,  139  Ala.  369,  36  So. 
12,  to  point  that  sale  does  not  necessarily  imply  warranty  aa  to  con- 
dition; The  Nimrod,  141  Fed.  216,  on  warranty  implied  on  sale  of  chat- 
tel for  particular  purpose. 

Cited  in  reference  notes  in  48  A.  R.  730,  on  implied  warranty  in  sales;  41 
A,  S.  R.  606,  on  implied  warranty  on  sale  of  personalty. 

Cited  in  notes  in  102  A.  S.  R.  617,  on  implied  warranty  of  quality  on  sale 
•of  goods  by  manufacturer  for  particular  purpose;  22  L.R.A.  190,  192,  on 
implied  warranty  of  fitness  of  articles  by  one  manufacturing  them  for  special 
purpose;  6  £.  R.  C.  602,  as  to  what  will  constitute  a  warranty  in  sense  of 
«ondition  on  failure  of  which  other  party  may  repudiate  contract  in  toto. 
Representations  and  affirmations  as  amounting  to  express  warranties. 

Cited  in  League  Cycle  Co.  v.  Abrahams,  27  Misc.  648,  68  N.  Y.  Supp.  306, 
on  positive  affirmations  in  advertisements,  circulars  and  eatalojgues  as  consti- 
toting  express  warranties. 

Right  to  rescind  sale. 

Cited  in  Egan  Co.  y.  Johnson,  82  Ala.  233,  2  So.  302,  on  user  or  sale  of 
machine  by  purchaser  as  estopping  him  from  rescinding  sale  or  claiming  an 
abatement  of  the  purchase  money. 
Measure  of  damages  on  breach  of  warranty. 

Cited  in  Alabama  Iron  Works  v.  Hurley,  86  Ala.  217,  6  So.  418,  holding 
in  action  for  breach  of  contract,  evidence  as  to  the  value  of  manufactured 
article  in  foreign  market  admissible,  the  manufacturer  being  informed  that 
they  were  intended  for  sale  in  such  state;  Hodge  v.  Tufts,  116  Ala.  366,  22 
So.  422,  holding  the  measure  of  plaintiflfs  recovery  on  breach  of  warranty 
would  be  the  actual  proximate  injury  sustained  l^  the  breach. 
Conclusiveness  of  Judgment. 

Cited  in  Winter  v.  Pool,  100  Ala.  603,  14  So.  411,  on  judgment  on  immaterial 
issue  being  as  conclusive  as  any  other  if  no  repleader  be  moved  for. 
Presumption  that  common  law  prevails  In  sister  state. 

Cited  in  reference  note  in  79  A.  D.  62,  on  presumption  that  common  law 
prevails  in  other  states  having  common  origin. 

Conflict  of  laws. 

Cited  in  notes  in  64  I^.A.  826,  on  conflict  of  laws  as  to  personal  rights  and 
-obligations  under  contract  for  sale  of  personal  property;  67  L.RJ^.  42,  on  con- 
flict between  presimiption  in  favor  of  conunon  law  and  presumption  that  law 
of  other  jurisdiction  is  the  same  as  that  of  forum  where  proper  common  law 
it  not  proved. 

44  AM.  REP.  513,  PACE  ▼.   STATE,   69  AIjA.   231. 
Sufllclency  of  Indictment  for  adultery. 

Cited  in  Love  v.  State,  124  Ala.  82,  27  So.  217,  holding  in  indictment  for 
living  together  in  adultery  or  fornication,  it  is  not  necessary  to  charge  that  the 
parties  '^ived  with  each  other." 
Effect  of  mistake  In  name  of  party  named  In  Indictment. 

Cited  in  Sewell  v.  State,  82  Ala.  67,  2  So.  622,  holding  a  mistake  in  indict- 
jsent  as  to  initial  in  name  of  prosecutor  not  material  where  identity  of  person 
Am.  Rep.  Vol  XDL— 7. 
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is  established;  Books  y.  State,  83  Ala.  79,  3  So.  720,  holding  a  mistake  in  the 
middle  name  of  defendant  would  not  sustain  a  pka  of  abatement  to  the  in- 
dictment. 

Sffect  of  mistake  in  instrtunent  as  to  middle  initial  of  material  party's- 
name. 

Cited  in  Rampey  y.  State,  83  Ala.  31,  3  So.  593;  Harrison  y.  State,  144  Ala. 
20,  40  So.  668, — holding  court  did  not  err  in  refusing  to  quash  indictment 
because  the  middle  initial  in  the  names  of  grand  jurors  were  incorrect;  Kim- 
brell  y.  State,  130  Ala.  40,  30  So.  454,  holding  mistake  in  the  second  initial 
of  jurors  in  list  if  given  defendant  did  not  constitute  grounds  for  dfscarding 
names  of  such  jurors  when  drawn;  Hunt  y.  Curtis,  151  Ala.  507,  44  So.  64, 
holding  fact  that  an  initial  in  intestate's  name  did  not  appear  in  the  deed 
offered  in  evidence  did  not  render  it  inadmissible  notwithstanding  his  name  waa 
given  in  petition  for  sale  with  the  initial  in  it. 

Cited  in  note  in  132  A.  S.  R.  566,  on  proceedings  against  persons  by  less  or 
other  than  full  Christian  names. 
Ciyil  rights. 

Cited  in  note  in  27  L.  ed.  U.  S.  836,  on  civil  rights. 

44  AM.  RBP.  615,  WOODBURY  ▼.  STATE,  69  AliA.  242. 

Elements  essential  to  false  pretenses. 

Cited  in  Carlisle  v.  State,  76  Ala.  75,  on  necessity  of  proof  of  criminal  intent 
in  prosecution  for  obtaining  money  by  false  pretenses;  Chauncey  v.  State,  130 
Ala.  71,  89  A.  S.  R.  17,  30  So.  403,  on  deception  and  injury  as  being  of  the 
essence  of  false  pretense. 

Cited  notes  in  26  A.  S.  R.  381,  on  illustration  of  false  pretenses;  6  L.R.A. 
<N.S.)  366,  on  reliance  on  false  pretenses  as  an  element  of  offense  of  obtaining 
property  by  false  pretenses;  6  L.R.A.(N.S.)  370,  on  offense  of  obtaining  money 
by  false  pretenses  as  affected  by  absurdity  or  improbability  of  representations,. 
or  by  the  prosecutor's  failure  to  investigate  the  same. 
When  false  pretenses  indictable. 

Cited  in  State  v.  Stewart,  9  N.  D.  409,  83  N.  W.  869,  holding  indictment  for 
obtaining  money  by  false  token  would  lie  where  defendant  presented  a  fraudu- 
lent certificate  to  county  officials  as  to  number  of  gophers  killed  by  him,, 
there  being  a  bounty  on  gophers ;.  Wilkerson  y.  State,  140  Ala.  156,  36  So.  1004: 
Com.  V.  Beckett,  119  Ky.  817,  126  A.  S.  R.  286,  68  L.R.A.  638,  84  S.  W.  758; 
State  V.  Keyes,  196  Mo.  136,  6  L.R.A.(N.S.)  369,  93  S.  W.  801,  7  A.  &  E.  Ann 
Cas.  23,  on  false  pretenses  when  indictable. 

Necessity  that  the  false  pretense  be  the  moving  cause  of  party's  partini; 
with  property. 

Cited  in  Jenkins  v.  State,  97  Ala.  66,  12  So.  110,  holding  record  of  en- 
cumbrance in  different  county  not  notice  of  falsity  of  pretense  that  there- 
was  no  encumbrance;  State  v.  Knowlton,  11  Wash.  612,  39  Pac.  966,  holding 
fact  that  other  considerations  mingle  with  the  false  pretense  having  an  in- 
fluence on  defrauded  party,  is  immaterial  if  the  false  pretense  is  the  moving 
cause  of  his  parting  with  property;  Shearer  v.  Hill,  126  Mo.  App.  375,  102  S^ 
W.  673,  on  necessity  that  defrauded  party  relied  upon  false  representations,, 
to  make  them  grounds  for  relief. 
Adjustment  of  instmctions  to  evidence. 

Cited  in  Harris  v.  Russell,  93  Ala.  59,  9  So.  641,  holding  charge  that  ignores 
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material  evidence  however  weak  it  may  be  is  ground  for  reversal;  Brown 
V.  State,  142  Ala.  287,  38  So.  268,  holding  charge  not  erroneous  which  states 
to  jury  an  undisputed  fact;  Henderson  v.  State,  137  Ala.  83,  34  So.  828,  on 
necessity  that  charge  properly  hypothesize  facts  and  assert  correct  proposi- 
tions of  law;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Deaver,  79  Ala.  216,  holding 
charge  properly  refused  which  gives  testimony  of  one  witness  undue  prominence. 
False  pretenses  as  grounds  for  avoiding  sale. 

Cited  in  Baker  v.  Maxwell,  99  Ala.  658,  14  So.  468,  holding  fraudulent  repre- 
sentations grounds  for  rescinding  sale,  they  being  to  material  matters  and 
not  expressions  of  opinion. 

44  AM.  REP.  519,  POIiliOOK  v.  GANTT,  69  AIjA.  STS! 
Bamages  recoverable  for  wrongful  attadiment. 

Cited  in  Hundley  v.  Chadick,  109  Ala.  576,  19  So.  845,  holding  in  action  on 
an  attachment  bond  for  the  wrongful  suing  out  of  an  attachment  fact  that 
attached  property  brought  its  fair  value  and  proceeds  were  applied  to  pay- 
ment of  debt  cannot  be  pleaded  in  mitigation  of  damages;  City  Nat.  Bank  v. 
Jeffries,  73  Ala.  183,  on  right  to  recover  for  mental  suffering  in  action  for 
wrongful  attachment;  Marx  Bros.  v.  Leinkauff,  93  Ala.  463,  9  So.  818,  on 
loss  of  credit  and  business  as  an  element  of  damage;  Vandiver  v.  Waller,  143 
Ala.  411,  39  So.  136,  on  damages  recoverable  for  the  wrongful  suing  out  of 
an  attachment;  Carter  v.  Oster,  134  Mo.  App.  146,  112  S.  W.  996,  to  point 
that  malicious  and  unfounded  use  of  process  of  attachment  may  be  ground 
for  damages  for  humiliation. 

Cited  in  notes  in  81  A.  D.  472,  473,  474,  476,  on  damages  in  actions  on  at- 
tachment bonds;    29   LJl.A.(N.S.)    280,  on  exemplary  damages  in   action   for 
malicious  prosecution  or  abuse  of  process  in  suing  out  attachments  for  col- 
lection of  debt  only;  81  A.  D.  477,  on  malicious  attachments. 
Remote  and  speculative  damages. 

Cited  in  Ansley  v.  Bank  of  Piedmont,  113  Ala.  467,  69  A.  S.  R.  122,  21  So. 
59»  holding  in  action  on  contract  fraudulent  representation  is  no  ground  for 
recoupment  where  damages  resulting  from  breach  are  incapable  of  ascertain- 
ment with  reasonable  certainty;  Henry  v.  Louisville  &  N.  R.  Co.  91  Ala.  685, 
8  So.  343,  on  injury  from  mere  delay  as  being  too  speculative  to  furnish  grounds 
for  a  recovery. 
«•  Loss  of  profits  and  patronage. 

Cited  in  Union  Ref.  Co.  v.  Barton,  77  Ala.  148,  holding  in  action  for  breach 
of  contract,  profits  that  plaintiff  might  have  realized  during  the  period  of  the 
contract  not  recoverable;  Evans  v.  Cincinnati,  S.  &  M.  R.  Co.  78  Ala.  341, 
holding  the  possible  increase  of  patronage  not  recoverable  in  action  for  breach 
of  contract;  Beck  v.  West  &  Co.  87  Ala.  213,  6  So.  70,  holding  opinion  as  wha\ 
sales  party  might  have  made  too  speculative  to  show  a  right  to  recovery; 
Young  k  Co.  V.  Cureton,  87  Ala.  727,  6  So.  352,  holding  profits  which  might 
have  been  realized  by  the  sale  of  goods  at  retail  during  Christmas  holidays, 
too  speculative  to  furnish  an  element  of  recoverable  damages;  Wadsworth  v. 
Goree,  96  Ala.  227,  10  So.  848,  holding  profits  to  be  derived  from  the  conver- 
sion of  timber  into  lumber  too  speculative  to  be  recovered  in  action  at  law; 
Brigham  v.  Carlisle,  78  Ala.  243,  56  A.  R.  28;  Bell  v.  Reynolds,  78  Ala.  511, 
56  A.  K  52, — on  when  profits  recoverable  as  damages. 
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Cited  in  reference  notes  in  45  A.  R.  121,  on  recoverability  of  damages  for 
loss  of  business;  45  A.  S.  R.  894,  on  loss  of  profits  as  element  of  damages. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  52  L.R.A.  36, 
on  damages  for  tort  as  affected  by  loss  of  profits;  52  L.R.A.  55,  56,  on  dam- 
ages for  seizure  under  wrongful  attachment  as  affected  by  loss  of  pn^ts; 
53  L.R.A.  37,  on  effect  of  remoteness  on  recoverability  of  profits  lost  by  breach 
of  contract. 
Admissibility  of  collective  facts  in  evidence. 

Cited  in  Cofer  v.  Scroggins,  98  Ala.  342,  39  A.  S.  R.  54,  13  So.  115,  holding 
question  to  witness  as  to  whether  she  was  a  resident  of  state  was  a  collective 
fact  and  legal  and  pertinent;  Alabama  6.  S.  R.  Co.  v.  Garborough,  83  Ala. 
238,  3  A.  S.  R.  715,  3  So.  447;  Mobile  &  B.  R.  Co.  v.  Worthington,  95  Ala.  598, 
10  So.  839, — on  the  admissibility  in  evidence  of  collective  facts. 

Right  to  testify  as  to  damage  to  credit. 

Cited   in   Trammell  v.   Ramage,   97    Ala.   666,   11   So.   916,  holding  it  error 
to  permit  a  witness  to  testify  that  a  levy  of  attachment  damaged  his  credit 
to  the  extent  of  a  particular  named  sum. 
Admissibility  of  opinion  as  to  extent  of  business  or  credit. 

Cited  in  Stix  v.  Keith,  85  Ala.  465,  5  So.  184,  holding  salesman,  in  store  of 
debtor,  who  has  never  examined  the  books,  incompetent  to  testify  as  to  his 
commercial  standing;  Little  v.  Lichkoff,  98  Ala.  321,  12  So.  429,  holding  in 
suit  for  wrongful  attachment  plaintiff  might  give  as  his  opinion  that  the  cost 
price  with  a  certain  per  cent  added  was  a  reasonable  market  value  of  the 
goods  at  time  of  attachment;  Baker  v.  Cotney,  142  Ala.  566,  38  So.  131,  hold- 
ing expert  might  be  allowed  to  testify  what  in  his  judgment  was  the  amount 
of  cotton  raised  on  land. 
Exemplary  damages  for  wrongful  act  of  agent  or  servant. 

Cited  in  Lake  Shore  A  M.  S.  R.  Co.  v.  Prentice,  147  U.  S.  101,  37  L.  ed.  97, 
13  Sup.  Ct.  Rep.  261,  holding  railroad  corporation  not  liable  in  exemplary 
damages  for  illegal  and  wanton  arrest  of  passenger  by  one  of  their  conductors. 

Cited  in  notes  in  28  A.  S.  R.  876,  on  liability  of  master  to  exemplary  dam- 
ages for  acts  of  servant;  27  L.R.A.  193,  on  exemplary  damages  against  master 
for  wilful  and  malicious  acts  of  servant. 

Liability  of  principal  for  act  of  agent  in  suing  out  wrongful  attach- 
ment. 

Cited  in  Jackson   v.   Smith,   75  Ala.   97,  holding  principal  not  responsible 
for  the  malice,  vexation  or  wantonness  of  his  agent  in  suing  out  an  attach* 
ment;   Burns  v.  Campbell,  71  Ala.  271,  on  malice  of  agent  as  affecting  dam- 
ages against  principal. 
Ratification  of  agent's  acts  by  silence. 

Cited  in  note  in  79  A.  D. '  388,  on  principal's  ratification  of  agent's  unau- 
thorized acts  by  silence. 
Joinder  of  counts  in  action  for  damages. 

Cited  in  Danforth  v.  Tennessee  &  C.  River  R.  Co.  99  Ala.  331,  13  So.  51, 
holding  counts   for  work   and   labor  done  under   a  contract  might  be  joined 
with  a  count  for  damages  for  breach  of  the  contract. 
Necessity  that  special  damages  be  specially  pleaded. 

Cited  in  Washington  v.  Timberlake,  74  Ala.  259,  holding  attorney's  fees  for 
services  in   procuring  dissolution  of  injunction  not  recoverable  in  action   for 
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damages  <»  injunction  bond  in  absence  of  special  averment;  Street  v.  Sinclair, 
71  Ala.  110;  Dowdall  v.  King,  97  Ala.  636,  12  So.  405,— holding  it  error  to 
allow  evidence  of  special  damage  where  not  specially  pleaded;  Alabama  6.  S. 
R.  Co.  ▼.  Arnold,  84  Ala.  159,  6  A.  S.  R.  364,  4  So.  369;  Irby  v.  Wilde,  160  Ala. 
402,  43  So.  674, — on  special  damages  as  only  recoverable  when  specially  pleaded. 
Objections  to  evidence. 

Cited  in  Coleman  v.  State,  87  Ala.  14,  6  So.  290,  holding  objections  gen- 
erally to  evidence  will  be  overruled  if  admissible  in  part. 
Good  ^'credit." 

Cited  in  Alabama  State  Land  Co.  v.  Reed,  99  Ala.  19,  10  So.  238,  on  what 
credit  consists  in. 

44  AM.  REP.  622,  MAYER  t.  TAYLOR,  69  AIiA.  408. 
Wbat  <x>Tered  by  mortgage  of  fntnre  crops. 

Cited  in  Paden  v.  Bellenger,  87  Ala.  576,  6  So.  361,  holding  mortgage  on 
future  crops  did  not  convey  crop  raised  on  land  which  did  not  then  belong 
to  the  mortgagor  and  in  which  he  had  no  interest. 

Cited  in  reference  note  in  40  A.  S.  R.  640,  on  validity  of  chattel  mortgages 
on  crop  in  potential  existence. 

Interest  created  by  mortgage  of  an  implanted  crop. 

Cited  in  Lytle  v.  Bowden,  107  Ala.  361,  18  So.  130,  holding  mortgagee  of 
crop  to  be  planted  did  not  acquire  such  title  that  he  might  maintain  trover  or 
detinue;  PaUpsco  Guano  Co.  v.  Ballard,  107  Ala.  710,  64  A.  S.  R.  131,  19  So. 
777,  on  mortgagor  of  unplanted  crop  as  holding  the  legal  title  as  trustee  for 
the  mortgagee;  Vamum  v.  State,  78  Ala.  28,  56  A.  R.  21;  Marks  v.  Robin- 
son, 82  Ala.  69,  2  So.  292;  Electric  Lighting  Co.  v.  Rust,  117  Ala.  680,  23  So. 
751;  Truss  v.  Harvey,  120  Ala.  636,  24  So.  927,— on  mortgage  on  unplanted 
crop  as  creating  an  equitable  interest;  Windham  v.  Stephenson,  166  Ala.  341, 
130  A.  8.  R.  102,  19  L.R.A.(N.S.)  910,  47  So.  280,  holding  that  mortgage  by 
rtfiter  on  crops  to  be  grown  will  not  attach  to  crop  grown  on  land  rented 
from  different  landlord,  in  which  mortgagor  had  no  interest  when  mortgage 
was  executed. 

Cited  in  notes  in  23  L.R.A.  467,  458,  on  equitable  doctrine  as  to  sale  or  mort- 
gage of  future  crops;  23  UXJl.  456,  456,  on  potential  interests  in  sale  or 
mortgage  of  future  crops;  23  L.R.A.  465,  on  title  of  mortgagee  of  future  crop. 

Priority  of  liens. 

Cited  in  Chapman  v.  First  Nat.  Bank,  98  Ala.  528,  22  L.R.A.  78,  13  So. 
764,  holding  statutory  lien  of  liveryman,  upon  stock  for  their  feed  and  keep 
is  subordinate  to  the  lien  of  a  prior  recorded  mortgage  thereon. 

Cited  in  reference  note  in  46  A.  R.  614,  on  priority  of  mortgages  on  un- 
planted crop. 
Registration  as  oonstmctiTe  notice  of  instrument. 

Cited  in  Hudmon  v.  Du  Rose,  86  Ala.  446,  2  L.R.A.  475,  6  So.  162,  holding 
registration  of  mortgage  on  growing  crop  constructive  notice  of  the  existence 
of  the  mortgage. 
Riglit  of  bolder  of  equitable  title. 

Cited  in  Jones  v.  Anderson,  76  Ala.  427,  holding  an  equitable  title  will  not 
support  an  action  for  recovery  of  chattels  in  specie;  Thompson  v.  Powell,  77 
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Ala.  301,  on  right  of  equitable  mortgagee  to  maintain  action  againat  one  pur- 
chasing from  mortgagor. 

44  AM.  REP.  526,  WOIiFFE  t.  WOLFF,  69  ALA.  549. 
Rights  of  landlord  on  tenant's  holding  OTer. 

Cited  in  Montgomery  v.  Montgomery  Waterworks  Co.  77  Ala.  248,  holding 
party  continuing  to  use  water  after  expiration  of  contract  would  be  liable 
under  terms  of  old  contract  for  next  rent  paying  period;  Long  ▼.  Grant,  163 
Ala.  507,  136  A.  S.  R.  86,  60  So.  014,  holding  that  landlord  has  option  of 
treating  tenant  holding  over  as  trespasser  or  holding  him  to  continuance  of 
tenancy  on  same  terms;  Herter  ▼.  Mullen,  169  N.  Y.  28,  70  A.  8.  R.  617,  44 
L.R.A.  703,  53  N.  E.  700  (dissenting  opinion) ;  Providence  County  Sav.  Bank 
V.  Hall,  16  R.  I.  154,  13  Atl.  122,— on  rights  of  landlord  on  tenant's  holding 
over  after  the  expiration  of  his  term. 
Effect  of  tenant's  holding  over  after  expiration  of  tenancy. 

Cited  in  Plattsmouth  v.  New  Hampshire  Sav.  Bank,  71  C.  C.  A.  607,  139 
Fed.  631;  A.  G.  Rhodes  Furniture  Co.  v.  Weeden,  108  Ala.  262,  19  So.  318; 
Zippar  V.  Reppy,  15  Colo.  260,  25  Pac.  164;  Parker  ▼.  Page,  41  Or.  679,  61) 
Pac.  822, — ^holding  where  on  the  expiration  of  lease  for  term  of  years  tenant 
holds  over  without  objection  from  landlord  the  relation  becomes  a  tenancy  from 
year  to  year  upon  the  terms  of  the  original  lease;  Singer  Mfg.  Co.  v.  Sayre, 
75  Ala.  270;  Robinson  v.  Holt,  90  Ala.  115,  7  So.  441,— on  right  of  landlord 
to  treat  continued  possession  by  tenant  after  expiration  of  term  as  a  tenancy. 

Cited  in  notes  in  91  A.  D.  563,  on  tenant's  holding  over  as  affected  by  his 
previous  notice  of  his  in^^ention  to  quit;   16  E.  R.  C.  594,  on  effect  of  tenant's 
holding  over  with  consent  of  landlord;  25  E.  R.  C.  7,  on  option  of  landlord  to 
treat  tenant  at  sufferance  as  tenant  or  trespasser. 
When  tenant  is  guilty  of  holding  over. 

Cited  in  note  in  70  A.  S.  R.  530,  as  to  when  tenant  is  guilty  of  holding  over. 
Implication  as  to  renewed  contract. 

Cited  in  Home  Ins,  Co.  v.  Adler,  71  Ala.  516,  holding  that  on  renewal  of 
insurance  previous  terms  would  be  implied. 

44  AM.  REP.  528,  SHIPMAN  v.  FURNISS,  69  AliA.  555. 
Undue  inflnence  inferred  from  relationship  to  deTlsee  or  donee. 

Cited  in  Moore  v.  Spier,  80  Ala.  129,  holding  burden  on  devisee  under  a  will 
to  show  that  it  was  not  procured  by  undue  influence  where  the  relations  ex- 
isted between  testator  and  devisee  of  a  confidential  nature;  Kyle  ▼.  Perdue,  95 
Ala.  579,  10  So.  103;  Cannon  v.  Gilmer,  135  Ala.  302,  33  So.  669,— holding  bur- 
den upon  party  in  whom  another  has  reposed  confidence  to  show  that  trans- 
actions between  them  were  free  from  fraud,  undue  influence,  or  other  improper 
motive;  Hobart  v.  Vail,  80  Vt.  152,  66  Atl.  820,  holding  burden  on  defendant, 
occupying  a  confidential  relationship  towards  testatrix  to  show  that  there  was 
no  undue  influence  on  part  of  defendant  as  regards  a  transaction  between  them; 
Noble  V.  Moses,  81  Ala.  530,  60  A.  R.  175,  1  So.  217,  on  how  contracts  between 
parties  standing  in  confidential  relations  are  viewed  by  the  courts;  Hadden  v. 
Larned,  87  Ga.  634,  13  S.  E.  806,  on  relationship  of  husband  and  wife  as  gener- 
ating a  presumption  of  undue  influence;  Smith  v.  Henline,  174  IlL  184,  61  N. 
£.  227,  on  when  undue  influence  may  be  inferred. 
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Cited  in  notes  in  11  A.  S.  R.  759,  on  presumptions  and  proof  as  to  fraud  be- 
tween persons  in  fiduciary  relations;  16  L.R.A.(N.S.)  1096,  on  independent  ad- 
vice as  a  condition  of  a  valid  gift  inter  vivos  between  parties  occupying  confi- 
dential relations;  6  E.  R.  C.  877,  on  degree  of  proof  necessary  on  part  of  one 
who  occupies  position  of  trust  or  sustains  position  of  legal  or  natural  authority 
over  another,  to  establish  validity  of  gift  or  benefit  from  latter  to  former  or 
any  financial  settlement  between  them. 

Distinguished  in  Bancroft  v.  Otis,  91  Ala.  279,  24  A.  S.  R.  904,  8  So.  286, 
holding  confidential  relations  between  testator  and  beneficiary  under  will  does 
not  raise  presumption  that  will  obtained  by  undue  infiuenoe  unless  there  be 
evidence  of  his  interference  in  the  procurement  of  the  wilL 
^•Froiii  meretricious  relationship. 

Cited  in  Piatt  v.  Elias,  186  N.  Y.  374,  116  A.  8.  R.  658,  11  L.R.A.(N.S.)  654, 
79  N.  E.  1,  9  A.  &  £.  Ann.  Cas.  780,  holding  presumption  of  undue  infiuences  arises 
from  meretricious  relationship  existing  between  the  parties;  Piatt  v.  Elias,  101 
App.  Div.  518,  91  N.  Y.  Supp.  1079  (dissenting  opinion),  on  presumption  of 
undue  infiuence  as  arising  where  parties  to  deed  live  in  adulterous  relations; 
Weston  V.  Hanson,  212  Mo.  248,  111  S.  W.  44,  holding  will  by  which  agtsd  tes- 
tator disinherits  family  in  favor  of  a  young  mistress  cannot  be  said  to  be  re- 
sult of  undue  influence  in  absence  of  evidence  of  infiuence  exerted  on  her  part; 
Staley  v.  Housel,  35  Neb.  160,  52  N.  W.  888,  holding  deed  procured  from  feeble 
old  man  by  woman  with  whom  he  was  having  illicit  relations,  was  procured  by 
fraud  and  undue  influence. 

Cited  in  note  in  11  L.R.A.(N.S.)  554,  on  character  of  presumption  as  to  un- 
due influence  in  gift  or  bequest  to  mistress. 
Undue  influence  necessary  to  avoid  conveyance. 

C^ted  in  Jackson  v.  Rowell,  87  Ala.  ^85,  4  L.R.A.  637,  6  So.  95;  Adair  v. 
Craig,  135  Ala.  332,  33  So.  902,— on  the  undue  influence  necessary  to  avoid  a 
conveyance  of  land. 

Fraud  and  undue  influence  as  grounds  for  avoiding  a  will  or  convey- 
ance. 

Cited  in  Wood  v.  Craft,  85  Ala.  260,  4  So.  649,  on  duress  and  undue  in- 
fluence as  grounds  for  setting  aside  a  conveyance;  Snell  v.  Weldon,  243  111.  496, 
90  N.  E.  1061 ;  Lyons  v.  Campbell,  88  Ala.  462,  72  So.  250, — on  f ratid  and  un- 
due influence  as  grounds  for  contesting  a  will. 

Cited  in  note  in  4  L.R.A.  640,  on  undue  influence  as  ground  for  setting  aside 
conveyance. 

Rlf^t  of  heirs   to   have  conveyance   obtained  by   undue   influence   set 
aside. 

Cited  in  Burke  v.  Taylor,  94  Ala.  530,  10  So.  129;  Walling  v.  Thomas,  133  Ala. 
426,  31  So.  982, — ^holding  equity  on  petition  of  heirs  will  cancel  a  deed  ob- 
tained by  the  taking  of  an  unfair  advantage  of  one  infirm  and  mentally  weak; 
Candy  v.  Fortner,  119  Ala.  303,  24  So.  426,  on  right  of  heirs  to  have  deed  ob- 
tained by  fraud  or  undue  influence  set  aside. 
Ri^ht  to  have  equitable  title  perfected. 

Cited  in  Ross  v.  Parks,  93  Ala.  153,  30  A.  S.  R.  47,  11  L.R.A.  148,  8  So.  368, 
holding  equity  would  enforce  the  performance  of  a  contract  for  the  sale  of  land 
not  only  against  the  original  owner  but  against  the  subsequent  purchaser  with 
notice;  Normant  v.  Eureka  Co.  98  Ala.  181,  39  A.  S.  R.  45,  12  So.  454,  on  right 
of  person  having  equitable  title  to  have  his  title  perfected. 
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Equitable  jurisdiction. 

Cited  in  McCarthy  v.  McCarthy,  74  Ala.  546,  on  when  equity  will  take  juris- 
diction of  a  trust. 

—  To  relieve  against  fraud. 

Cited  in  Phillips  y.  Benson,  82  Ala.  500,  2  So.  93,  on  a  bill  in  equity  being^ 
the  proper  remedy  to  set  aside  a  transfer  of  land  constructively  fraudul^it  to 
complainant. 
Sufficiency  of  demurrer  to  bill  with  distinct  equities. 

Cited  in  Tillman  v.  Thomas,  87  Ala.  321,  13  A.  S.  R.  42,  6  So.  151,  holdin^r 
demurrer  to  bill  in  equity  properly  overruled  where  the  legal  remedy  is  ade- 
quate to  only  one  of  the  two  aspects  in  which  the  bill  is  filed;  Beall  v.  Lehman 
Durr  Co.  110  Ala.  446,  18  So.  230,  holding  demurrer  to  bill  in  equity  as  a 
whole  not  sustained,  where  it  appears  that  there  is  some  equitable  grounds  for 
relief  therein. 
Cumulative  pleading. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Coulton,  86  Ala.  129,  5  So.  458,  on  plead- 
ing cumulative  grounds  for  action. 

Necessity   that  relief   In   equity   be   coextensive   with  claim   set  out   In 
bill. 

Cited  in  Tardy  v.  Shelby,  84  Ala.  327,  on  it  not  being  essential  to  a  valid  de- 
cree that  the  relief  be  coextensive  with  the  claim  set  out  in  the  bilL 

44  AM.  REP.  5S9,  CRENSHAW  v.  CARPENTER,  69  ALA.  572. 
Exercise  of  widow's  right  of  election. 

Cited  in  reference  note  in  48  A.  R.  532,  on  exercise  of  widow's  election  to 
take  under  will  where  insane. 

Cited  in  notes  in  107  A.  S.  R.  360,  on  widow's  statutory  right  to  elect  be- 
tween dower  and  provisions  of  will;  10  £.  R.  C.  369,  on  election  by  widow  be- 
tween testamentary  provision  and  dower. 

—  Power  of  court. 

Cited  in  Penhallow  v.  Kimball,  61  N.  H.  596,  holding  court  would  elect  be- 
tween provisions  made  in  will  for  married  woman  and  her  statutory  rights 
where  she  incapable  of  making  an  election. 

Cited  in  note  in  17  L.R.A.  297,  on  power  of  court  to  elect  a|^ainst  a  will  on 
behalf  of  an  insane  widow. 

44  AM.  REP.  542,  DeTHOBfAS  v.  WITHERBY,  61  CAL.  92. 

Liability  of  plaintiff  for  goods  replevied  on  his  writ. 

Cited  in  Whetmore  v.  Rupe,  65  Cal.  237,  35  Pac.  851;  Byrne  v.  Lynn,  18 
Tex.  Civ.  App.  252,  44  S.  W.  316,— holding  his  liability  is  absolute  for  th^  goods 
or  their  whole  value  if  he  is  found  not  to  be  entitled. 

Cited  in  reference  note  in  35  A.  S.  R.  630,  on  destruction  of  property  as  de- 
fense in  replevin. 

Cited  in  note  in  69  L.R.A.  283,  285,  on  loss  or  destruction  of  property  seized 
under  writ  or  replevin. 
Judgment  In  replevin. 

Cited  in  Claudius  v.  Aguirre,  89  Cal.  501,  26  Pac.  1077,  holding  where  the 
delivery  of  the  property  is  made  to  plaintiff  before  judgment,  a  judgment  in 
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favor  of  plaintiff  for  its  possession  is  sufficient,  without  an  alternative  judg- 
ment for  its  value. 

Jndgnient  for  value  witliont  alternative  in  replevin. 

Cited  in  Faulkner  v.  First  Nat.  Bank,  130  Cal.  258,  62  Pac.  463;  Donovan  v. 
.^toa  Indonnity  Co.  10  Cal.  App.  723,  103  Pac.  365;  Oppenheimer  v.  Clunie, 
142  CaL  808,  75  Pac.  826,— holding  it  may  be  had  where  it  is  shown  that  judg- 
ment for  delivery  would  be  necessarily  unavailing. 

44  AM.  REP.  549,  PEOPIiE  t.  GRAT,   61   CAIi.   164 

Miscondnct  of  jury  in  nse  of  liquor  daring  trial. 

Cited  in  People  v.  Lee  Chuck,  78  Cal.  317,  20  Pac.  710,  holding  where  there 
is  dear  and  undisputed  proof  of  the  drinking  of  intoxicating  liquor  by  the 
jury  while  actually  deliberating  upon  their  verdict  in  a  capital  case,  it  is  such 
misconduct  as  is  ground  for  a  new  trial  although  the  liquor  was  served  with 
a  meal  at  a  restaurant  and  irrespective  of  the  quantity  taken  or  effect  pro- 
duced; Sanitary  Dist.  v.  Cullerton,  147  IlL  385,  35  N.  E.  723,  holding  where 
jurors  drank  liquor  during  trial  but  it  did  not  appear  that  they  became  intoxi- 
cated, or  that  persons  furnishing  the  liquor  were  in  any  way  interested  in  the 
ease,  nor  was  it  shown  that  jury  were  influenced  thereby,  the  verdict  should 
not  be  set  aside;  Patrick  v.  Victor  Knitting  Mills  Co.  37  App.  Div.  7,  55  N. 
Y.  Supp.  340,  holding  that  the  use  of  intoxicating  liquors  by  jury  to  the  extent 
and  under  the  circumstances  shown  was  such  misconduct  as  called  upon  court  to 
grant  new  trial;  Bilton  v.  Territory,  1  Okla.  Cr.  Rep.  566,  99  Pac.  103,  holding 
that  use  of  intoxicating  liquor  as  beverage  by  juror  during  trial  of  capital  case 
▼itiates  verdict  of  guilty. 

Cited  in  reference  note  in  41  A.  R.  315,  on  effect  upon  verdict  of  jury  using 
intoxicating  liquors. 

Cited  in  note  in  134  A.  8.  R.  1040,  on  misconduct  of  jurors  other  than  their 
separation  for  which  a  verdict  may  be  set  aside. 

Distinguished  in  People  v.  Leary,  106  Cal.  486,  30  Pac.  24,  holding  mere  use 
of  a  small  amount  of  liquor  in  jury  room,  drank  in  little  swallows  just  before 
going  to  meals,  without  any  showing  that  any  member  of  jury  became  in  the 
least  intoxicated  or  affected  by  the  liquor,  not  sufficient  grounds  for  setting 
aside  verdict. 
— -  Waiver  of  objection  to. 

Cited  in  Grottkau  v.  State,  70  Wis.  462,  36  N.  W.  31,  holding  objection  on 
ground  that  jurors  had  been  treated  to  liquor  by  counsel  for  state  waived  when 
fact  was  known  to  defendant  three  days  before  trial  dosed  but  was  not  brought 
to  attention  of  court  until  four  days  after  verdict. 
Affidavit  of  juror  to  impeach  verdict. 

Cited  in  Flood  v.  McClure,  3  Idaho,  587,  32  Pac.  254,  holding  affldavit  of  juror 
proper  to  show  verdict  was  obtained  by  resort  to  chance;  State  v.  Crutchley, 
19  Nev.  368,  12  Pac.  113,  holding  affidavit  of  juror  is  not,  as  a  general  rule, 
admissible  to  show  misconduct  on  part  of  another  juror;  People  v.  Pratt,  78 
Cal.  345,  20  Pac.  731;  People  v.  Deegan,  88  Cal.  602,  26  Pac.  500;  People  v. 
Azoff,  105  Cal.  632,  39  Pac  59;  Siemsen  v.  Oakland,  S.  L.  &  H.  Electric  R. 
Co.  134  Cal.  494,  66  Pac.  672;  People  v.  Murphy,  146  Cal.  502,  80  Pac.  709; 
Griffiths  V.  Montandon,  4  Idaho,  377,  39  Pac.  548;  People  v.  Ritchie,  12  Utah, 
180,  42  Pac.  209, — holding  under  statute  affidavit  of  jurors  cannot  be  used  to 
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impeach  verdict  unless  they  have  been  induced  to  assent  to  a  verdict  by  resort  to 
'chanee. 

Cited  in  notes  in  5  L.R.A.  523,  on  right  of  jurors  to  impeach  their  verdict; 
31  L.R.A.(N.S.)  031,  on  admissibility  of  affidavit  of  juror  to  show  misconduct 
outside  jury  room  not  inhering  in  verdict. 
Construction  of  instrnctions  as  a  whole. 

Cited  in  People  v.  Clarke,  84  Cal.  573,  24  Pac.  318;  State  v.  Bartmess,  33 
Or.  110,  54  Pac.  167, — holding  a  judgment  will  not  be  reversed  because  some 
instruction  considered  alone  may  be  subject  to  criticism  where  the  instructions 
as  a  whole  are  substantially  correct,  and  could  not  have  prejudicially  misled 
jury. 

I>ying  declarations. 

Cited  in  Johnson  v.  State,  102  Ala.  1,  16  So.  99,  holding  it  not  necessary  the 
dying  declaration  be  reread  to  deceased;  Wagoner  v.  Territory,  5  Ariz,  175,  61 
Pac.  145;  People  v.  Lee  Sare  Bo,  72  Cal.  623,  14  Pac.  310;  Lester  v.  SUte,  37 
Fla.  382,  20  So.  232, — ^holding  it  not  necessary  that  deceased  make  ^press  ut- 
terances that  he  knew  he  was  going  to  die  but  fact  may  be  gathered  from  cir- 
cumstances of  case;  State  v.  Phillips,  118  Iowa,  660,  92  N.  W.  876,  holding  they 
are  only  admissible  in  evidence  where  injured  person  is  actually  dying  or 
suffering  from  a  mortal  wound  and  is  fully  conscious  that  death  must  soon 
follow. 

Cited  in  notes  in  56  L.R.A.  396,  398,  on  effect  of  abandonment  of  hope  of 
recovery  or  renewed  hope  on  admissibility  of  dying  declarations;  66  L.R.A. 
412,  on  circumstances  showing  mental  and  physical  condition  at  time  of  utter- 
ing dying  declarations  in  absence  of  statement  by  him;  66  L.R.A.  417,  on  ar- 
ranging business  as  evidence  of  mental  and  physical  condition  of  one  whose 
dying  declarations  are  offered  in  evidence;  40  L.  ed.  U.  S.  533,  on  dying  dec- 
larations. 
Danger  to  Justify  homicide  in  self-defense. 

Cited  in  People  v.  Bruggy,  93  Cal.  476,  29  Pac.  26,  as  to  correctness  of  cer- 
tain instructions  as  to  apparent  danger. 

44  AM.  REP.  553,  DRUKE  t.  HEIKEX,  61  CAIi.  846. 

Gifts  cansa  mortis  of  choses  in  action  not  formally  transferred  to  donee. 

Cited  in  Varley  v.  Sims,  100  Minn.  331,  117  A.  S.  R.  694,  8  L.R.A.(N.S.) 
«28,  111  N.  W.  269,  10  A.  A  E.  Ann.  Cas.  473,  holding  check  on  bank  for  entire 
amount  of  drawee's  credit  if  so  delivered  and  intended  by  donor,  in  anticipation 
of  death  from  an  impending  peril  from  which  he  subsequently  dies,  is  valid 
gift  causa  mortis;  Leyson  v.  Davis,  17  Mont  220,  31  L.R.A.  429,  42  Pac.  776, 
holding  stock  in  national  bank  may  be  subject  to  valid  gift  causa  mortis, 
though  the  several  certificates  representing  the  stock  were  delivered  without  in- 
dorsement or  assignment  in  writing  and  without  transfer  on  books  of  bank  as 
required  by  its  by-laws;  Edwards  v.  Wagner,  121  Cal.  376,  63  Pac.  821;  Blaso  v. 
Cochrane,  71  N.  H.  585,  33  Atl.  1026, — ^holding  unindorsed  note  may  be  sub- 
ject of  gift,  either  inter  vivos  or  causa  mortis,  the  equitable  interest  vesting  in 
donee  by  delivery  and  acceptance. 

Cited  in  reference  note  in  75  A.  D.  445,  on  note  payable  to  order  as  subject  tp 
^ift  causa  mortis,  without  indorsement. 

Cited  in  notes  in  99  A.  S.  R.  909,  on  gift  causa  mortis  of  negotiable  instru- 
ments; 99  A.  S.  R.  912,  on  passing  of  security  on  gift  causa  mortis  by  delivery 
of  instrument  secured;  9  E.  R.  C.  863,  on  note  as  subject  of  gift  causa  mortis. 


Digitized 


by  Google 


107  NOTES  ON  AMERICAN  REPORTS.  [649-564 

44  AM.  REP.  554,  EX  PARTE  McOIjAIX,  61  CAIi.  486. 

Power  of  state  or  mimicipalitjr  to  refirulate  or  prohibit  sale  of  intoxicating: 
liquors. 

Cited  in  Ex  parte  Campbell,  74  Cal.  20,  5  A.  S.  R.  418,  15  Pac.  318,  holding 
under  Constitution  city  had  power  to  prohibit  sale  within  its  limits;  Reed  v. 
Collins,  5  Cal.  App.  494,  90  Pac.  973,  holding  state  has  power. 

Cited  in  notes  in  7  L.R.A.  296,  on  right  of  state  to  prohibit  manufacture  and 
sale  of  spirituous  liquors;  28  L.  ed.  U.  S.  696,  on  conatitutionality  of  laws  regu- 
lating sale  of  liquor. 

44  AM.  REP.  555,  RAND*S  ESTATE,  61  CAIi.  468. 
Holographic  wills. 

Cited  in  Fay's  Estate,  1  Cof.  Prob.  Dec.  Anno.  428,  holding  that  holographic 
^11  by  mistake  dated  twenty-eight  years  prior  to  time  of  execution  should  be 
-denied  probate;  Billings  Estate,  64  Cal.  427,  1  Pac*  701,  holding  holographic 
will  invalid  because  a  portion  of  date  was  printed;  Baker  t.  Brown,  83  Miss. 
793,  36  So.  539,  10  A.  &  E.  Ann.  Cas.  371,  holding  holographic  will,  complete 
and  perfect  in  itself,  is  not  invalidated  because  the  words  "my  will,"  a  mere 
•caption,  were  written  above  it  on  same  sheet  of  paper  by  the  hand  of  another 
than  the  testator;  Re  Noyes,  40  Mont.  190,  26  L.R.A.(N.S.)  1145,  105  Pac. 
1017,  20  A.  &,  E.  Ann.  Cas.  366,  holding  that  statutory  provision  that  holographic 
^iU  must  be  entirely  written,  dated  and  signed  by  hand  of  testator  himself,  is 
mandatory. 

Cited  in  reference  note  in  62  A.  S.  R.  674,  on  what  constituiss  holographic 
wilL 

Cited  in  notes  in  52  A.  D.  592,  on  what  constitutes  signing  holographic  will; 
53  A.  R.  494,  on  filling  in  holographic  will  on  blank  forms;  104  A.  S.  R.  26, 
<m  construction  of  statutes  providing  for  holographic  wills;  104  A.  S.  R.  27, 
-on  necessity  of  holographic  will  being  wholly  in  testator's  handwriting;  6  L.R.A. 
775,  on  holographic  wills. 

44  AM.  REP.  558,  HOLMES  t.  XATIOXAIi  BANK,  18  S.  C.  81. 
Administration  of  Federal  laws  in  state  courts. 

Cited  in  notes  in  48  L.R.A.  85,  on  administration  of  Federal  laws  in  state 
eourts  in  actions  by  and  against  national  banks;   48  L.R.A.  37,  on  exclusion 
•f  jurisdiction  of  state  courts  in  administration  of  Federal  laws. 
^nrisdiction  of  state  courts  over  national  banks  established  in  another 
state. 

Cited  in  C<Hitinental  Nat.  Bank  v.  Folsom,  78  Ga.  449,  3  S.  E.  269,  holding 
state  and  Federal  courts  have  concurrent  jurisdiction. 
Attachment  against  national  banks. 

Cited  in  reference  note  in  78  A.  S.  R.  81,  on  attachment  against  national 
banks. 

44  AM.  REP.  564,  EX  PARTE  BENSON,  18  S.  C.  88. 
I>l8crimlnation  by  carriers. 

Cited  in  Missouri  P.  R.  Co.  v.  United  States,  189  U.  S.  274,  47  L.  ed.  811,  23 
Sup.  Ct.  Rep.  507  (dissenting  opinion) ;  Interstate  Commerce  Conunission  v. 
Baltimore  &  O.  R.  Co.  145  U.  S.  263,  36  L.  ed.  699,  12  Sup.  Ct.  Rep.  844,  4  Inters. 
Com.  Rep.  92, — as  to  duty  of  carrier  at  common  law  to  carry  for  all  at 
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rate;  Bales  v.  Kansas  P.  R.  Co.  13  Colo.  181,  5  L.R.A.  480,  2  Inters.  Com.  Rep. 
643,  22  Pac.  341,  holding  special  rate  not  void  in  absence  of  evidence  that 
such  rate  is  an  exclusive  privilege;  Avinger  v.  South  Carolina  R.  Co.  29  S.  C. 
205,  13  A.  S.  R.  716,  7  S.  £.  493,  holding  common  carrier  is  bound  to  carry 
for  all  at  reasonable  charge  making  no  discrimination  as  right  to  ship;  but 
he  is  not  required  to  charge  all  persons  alike;  Fulmer  v.  Southern  R.  Co.  67 
S.  C.  262,  45  6.  E.  196,  holding  under  statute  railroad  companies  have  no  right 
to  demand  and  collect  of  passengers  boarding  trains  without  tickets  an  ex- 
cess fare  over  maximum  rate  fixed  by  statute,  where  such  passengers  have 
an  opportunity  to  purchase  tickets  at  regular  offices  before  boarding  trains; 
State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  1,  116  S.  W.  902,  on  unjust 
discriminations  by  carriers. 

Cited  in  reference  notes  in  28  A.  S.  R.  149,  on  duty  of  common  carrier  to 
carry  for  all;  36  A.  S.  R.  63,  on  effect  of  dissimilar  conditions  on  discrimina- 
tion by  railroad. 

Cited  in  notes  in  60  A.  D.  150,  on  rates  of  freight;  11  A.  S.  R.  650,  on 
what  are  lawful  discriminations  by  carrier;  9  L.R.A.  759,  on  carrier's  right  to 
make  special  rates;  18  L.R.A.  105,  on  right  of  carrier  at  common  law  to  dis- 
criminate between  passengers  or  shippers;  5  E.  R.  C.  378,  on  discrimination 
by  carrier. 

Distinguished  in  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.  43  Ohio  St.  571,  54 
A.  R.  846,  3  N.  £.  907,  holding  where  lower  rate  is  given  to  railroad  company 
to  a  favored  shipper,  which  is  intended  to  give,  and  necessarily  gives  an  ex- 
clusive monopoly  to  the  favored  shipper,  affecting  the  business  and  destroy- 
ing the  trade  of  other  shippers,  the  latter  has  the  right  to  require  an  equal 
rate  for  all  under  like  circumstances. 
Right  of  receiver  of  railroad  Co  expend  fnnds. 

Cited  in  Gibbes  v.  Greenville  &  C.  R.  Co.  18  S.  C.  289,  holding  money,  neces- 
sary for  the  proper  and  successful  management  of  a  railroad,  borrowed  by  of- 
ficers of  road  while  acting  under  an  order  of  court  giving  them  power  "to 
continue  in  possession  and  management  of  the  property,"  should  be  repaid  out 
of  the  fund  in  court,  realized  from  income  of  road  while  in  receiver's  hands; 
SUte  V.  Port  Royal  &  A.  R.  Co.  45  S.  C.  464,  23  S.  E.  380,  holding  he  may 
expend  funds  belonging  to  corporation,  without  application  to  court,  in  emer- 
gencies to  preserve  the  property  and  for  the  public  good,  reljring  on  the  court 
to  afterward  confirm  such  expenditures. 
Right  of  foreign  corporations  to  do  business  in  state. 

Cited  in  G.  Ober  k  Sons  Co.  v.  Blalock,  40  8.  C.  31,  18  S.  E.  264,  as  to 
right. 

44  AM.  REP.  569,  STAT£  ▼.  PUTMAN,  18  8.  O.  175. 
Principals  in  crime. 

Cited  in  Morgan  v.  State,  120  Ga.  294,  48  8.  E.  9,  holding  when  two  per- 
sons are  jointly  indicted  for  murder,  one  as  principal  in  the  first  degree,  and 
the  other  as  principal  in  the  second  degree,  each  may  be  convicted  upon  evi- 
dence showing  that  he  was  the  absolute  perpetrator  of  the  crime,  or  was 
present  aiding  and  abetting  the  other  in  its  commission;  Benge  v.  Com.  92 
Ky.  1,  17  S.  W.  146,  holding  where  two  persons  are  jointly  indicted  for  mur- 
der, one  as  principal  and  the  other  as  aider  and  abettor,  the  <me  charged  as 
principal  may  be  found  guilty  of  aiding  and  abetting,  and  the  one  charged 
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as  aider  and  abettor  may  be  found  guilty  as  principal,  each  being  criminally 
responsible  for  the  act  of  the  other  as  well  as  for  his  own  act;  State  v.  Hunter, 
79  8.  C.  73,  60  S.  K  240,  holding  one  present  aiding  and  abetting  in  the  com- 
mission of  a  misdemeanor  is  a  principal  and  may  be  indicted  alone;  Mason  v. 
State,  31  Tex.  Grim.  Rep.  306,  20  8.  W.  564,  holding  persons  acting  together 
in  the  oommisdion  of  an  offense,  although  all  may  not  actually  be  present  at 
the  commission  thereof,  are  principals;  Reed  v.  Com.  126  Ky.  126,  100  S.  W. 
856,  holding  that  one  who  "aids,  abets  unlawfully,  feloniously,  and  of  malice 
aforethought,  assists  and  encourages"  another  to  kill  may  be  tried  as  princi- 
pal; State  V.  Yoho,  64  W.  Va.  250,  61  S.  E.  367,  to  point  that  indictment  will 
lie  for  being  present,  aiding  and  abetting  manslaughter. 

Distinguished  in  State  v.  Burbage,  51  S.  C.  284,  27  S.  E.  037,  holding  the 
fact  that  principal  has  been  convicted  only  of  manslaughter,  does  not  preclude 
the  state  from  prosecuting  another  as  accessory  to  murder  before  the  fact. 

44  AM.   REP.   573,  GUNTER  t.   GRANITE VUiliE  BiFO.   CO.    18   S.   O. 

262. 
Vice  principal  or  fellow  servant. 

Cited  in  Howard  v.  Denver  &  R.  O.  R.  Co.  26  Fed.  837,  holding  fireman  on 
passenger  train,  and  an  engineer  in  charge  of  an  engine  not  connected  with 
such  train,  but  belonging  to  same  railroad  company,  are  fellow  servants; 
Kruger  v.  Louisville,  N.  A.  &  C.  R.  Co.  Ill  Ind.  51,  11  N.  E.  957;  Taylor  v. 
Evansville  A  T.  H.  R.  Co.  121  Ind.  124,  16  A.  S.  R.  372,  6  L.R.A.  584,  22  N.  E. 
876;  Evansville  &  T.  H.  R.  Co.  v.  Holcomb,  9  Ind.  App.  198,  36  N.  E.  39; 
Tanner  v.  Frank  Hitch  Lumber  Co.  140  N.  C.  475,  53  S.  E.  287;  Anderson  v. 
Bennett,  16  Or.  515,  8  A  S.  R.  311,  19  Pac.  765;  Quinn  v.  South  Carolina  R. 
Co.  29  S.  C.  381,  1  L.R.A.  682,  1  S.  E.  614,— holding  where  agent  is  employed 
to  do  work  of  master  master  is  liable  for  his  negligence;  Hair  v.  Goldsmith, 
22  S.  C.  557,  holding  true  test  is  whether  person  in  question  is  employed  to 
do  any  of  the  duties  of  the  master;  Darwin  v.  Charlotte,  C.  &  A.  R.  Co.  23  S.  C. 
526,  65  A.  R.  32,  holding  locomotive  engineer  and  section-master  of  track  workers 
not  fellow  servants;  Boatwright  ▼.  Northeastern  R.  Co.  25  S.  C.  128,  holding 
-conductor  of  train  is  representative  of  company  and  not  a  fellow  servant  with 
other  employees  operating  same  train  under  his  orders ;  Richey  v.  Southern  R.  Co. 
69  S.  C.  387,  48  S.  E.  285,  holding  failure  of  brakeman  to  properly  set  a  switch 
so  that  train  is  derailed  and  engineer  injured,  is  as  to  engineer  a  breach  of  one 
of  the  nonassignable  duties  of  the  master;  Brabham  v.  American  Teleph.  & 
Teleg.  Co.  71  S.  C.  53,  50  S.  E.  716,  holding  foreman  of  gang  of  men  employed 
by  a  telegraph  company  to  clear  its  right  of  way,  is  a  fellow  servant  with  men 
under  him  subject  to  his  orders;  McCracken  v.  Lantry-Sharpe  Contracting  Co. 

45  Tex.  Civ.  App.  485,  101  S.  W.  520,  holding  one  who  is  placed  by  the  em- 
ployer in  charge  of  certain  work  with  authority  to  control  and  direct  his  other 
servants  in  controlling  it,  is  a  vice  principal  though  not  invested  with  power  to 
employ  and  discharge  such  subordinates,  and  the  master  is  liable  for  his  neg- 
ligence. 

Cited  in  reference  notes  in  1  A.  S.  R.  33,  on  who  are  not  fellow  servants; 
•32  A  S.  R.  513,  on  distinction  l)etween  fellow  servant  and  vice  principal. 

Cited  in  notes  in  53  A.  R.  46,  on  who  are  not  fellow  servants ;  75  A.  S.  R.  588, 
on  who  is  a  vice  principal;  15  A.  S.  R.  636,  on  superintendents  as  vice  principals; 
M  L.R.A.  39,  on  vice  principalship  as  determined  with  reference  to  the  character 
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of  the  act  which  caused  the  injury;  51  L.R.A.  619,  on  vice  prineipalship  with 
reference  to  relative  rank  of  negligent  servant. 
lilabllity  for  negligence  of  fellow  servant. 

Cited  in  Sanders  v.  Etiwan  Phosphate  Co.  19  S.  C.  510;  Jenkins  v.  Richmond 
&  D.  R.  Co.  39  S.  C.  507,  39  A.  S.  R.  750,  18  S.  E.  182;  Whaley  v.  Bartlett,  42 
S.  C.  454,  20  S.  E.  745, — ^holidng  master  not  liable  for  negligence  of  carefully 
selected  fellow  servant;  Shirley  v.  Abbeville,  76  8.  C.  452,  121  A.  S.  R.  952,  57 
S.  E.  178,  holding  sending  of  minor  of  sufficiently  mature  years  to  appreciate  the 
danger,  to  do  a  dangerous  task  in  a  dangerous  place,  outside  of  scope  of  his 
employment  by  a  fellow  servant,  is  one  of  the  assumption  of  risks  of  the  neg- 
ligence of  fellow  servant. 

Cited  in  reference  notes  in  4  A.  S.  R.  264,  on  liability  for  act  of  fellow  servant; 
9  A.  S.  R.  483,  on  master's  liability  for  negligence  of  foreman  of  crew  of  workmen. 

Cited  in  notes  in  67  A.  D.  590,  on  liability  of  master  for  negligence  of  fellow 
servants;    54  L.R.A.  77,  on  nondelegability  of  master's  duty  as  to  defective 
tracks. 
Dnty  of  master  to  fnrnish  safe  place  to  work. 

Cited  in  Gibbes  v.  Greenville  &  C.  R.  Co.  19  S.  C.  492,  as  to  duty  of  master  to 
use  ordinary  care  in  selection  of  machinery;  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181 ;  Lasure  v.  Graniteville  Mfg.  Co.  18  S.  C.  275;  Donahue  v.  Enterprise  R. 
Co.  32  S.  C.  299,  17  A.  S.  R.  854,  11  S.  E.  95;  Carter  v.  Oliver  Oil  Co.  34  S.  C. 
211,  27  A.  S.  R.  815,  13  S.  E.  419;  Branch  v.  Port  Royal  A  W.  C.  R.  Co.  36 
S.  C.  405,  14  S.  E.  808;  Price  v.  Richmond  A  D.  R.  Co.  38  S.  C.  199,  17  S.  E. 
732;  Carson  v.  Southern  R.  Co.  68  S.  C.  55,  46  S.  E.  525,— holding  it  the  duty 
of  master  to  furnish  safe  machinery  and  appliances  to  his  servants  and  keep 
same  in  good  order;  Carter  v.  Oliver  Oil  Co.  37  8.  C.  604,  15  S.  E.  928,  approv- 
ing charge  on  assumption  of  risk. 

Cited  in  reference  note  in  47  A.  R.  750,  on  duty  of  master  to  infant  servants 
allowed  to  sleep  in  factory. 

Cited  in  notes  in  59  A.  R.  78,  79,  on  master's  duty  to  furnish  safe  appliances; 
54  L.R.A.  41,  on  master's  responsibility  for  negligence  involving  breach  of  one 
of  his  personal  duties;  54  L.R.A.  73,  on  nondelegability  of  master's  duty  to  sec 
that  unintelligent  instrumentalities  of  work,  as  originally  supplied,  satisfy  the 
legal  standard  of  safety;  54  L.R.A.  74,  on  nondelegability  of  master's  duty  to 
see  that  unintelligent  instrumentalities  are  maintained  in  a  suitable  condition 
for  the  work  to  be  done. 
Specific  request  Inclnded  in  general  charge. 

Cited  in  Pelzer  Mfg.  Co.  v.  Southern  Ins.  Co.  36  S.  C.  213,  16  S.  E.  662,  holding 
it  sufficient  if  so  included. 
Competency  of  Jnrors. 

Cited  in  note  in  41  L.  ed.  U.  S.  106,  on  employer  of  one  of  parties  as  competent 
juror. 

44  AM.  REP.  679,  O'NEHili  t.  O'NEIMi,  18  S.  O.  S60. 
Effect  of  undelivered  dnebill. 

See  Cann  v.  Cann,  46  W.  Va,  563,  31  S.  E.  923,  holding  undelivered  due 
bill,  if  genuine  admissible  to  establish  a  quantum  meruit,  although  good  neither 
as  a  note,  nor  as  a  promise  which  will  avoid  the  statute  of  limitations. 
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44  AM.  REP.  583,  BEN^:DI0T  ▼.  FLANIGAX,  18  S.  O.  606. 
Comparison  of  handwritlns. 

CHed  in.  United  States  v.  McMillan,  29  Fed.  247,  holding  handwriting  cannot 
be  proved  by  comparison  not  admitted  to  be  genuine,  nor  belonging  to  the  wit- 
ness testifying  as  to  the  party*S'  handwriting  and  produced  in  court  in  con- 
firmation or  ex\)lanation  of  his  testimony;  United  States  v.  Mathias,  36  Fed^ 
892;  Graham  v.  Nesmith,  24  S.  C.  285;  State  v.  Ezekiel,  33  S.  C.  115,  11  S.  E. 
635;  Rose  v.  Winnesboro  Nat.  Bank,  41  S.  C.  191,  19  S.  E.  487,— holding  com- 
parison as  an  original  means  of  ascertaining  handwriting  will  not  be  permitted,, 
but  may  be  introduced  in  aid  of  doubtful  proof  already  offered. 

Cited  in  reference  notes  in  59  A.  R.  331;  6  A.  S.  R.  177, — on  proof  of  handwrit- 
ing by  comparison;  11  A.  8.  R.  584,  on  admissibility  of  papers  not  otherwise 
relevant  to  establish  alleged  forgery  by  comparison  of  handwriting. 

Cited  in  notes  in  12  L.R.A.  462,  on  expert  and  opinion  testimony  as  to  hand- 
writing; 62  L.RJL  856,  on  comparison  of  handwriting;  63  L.R.A.  940,  on  pro- 
fessional knowledge  as  requisite  to  competency  of  expert  witnesses  for  comparison 
of  handwriting. 
Weight  of  expert  testimony  as  for  Jury. 

Cited  in  note  in  42  L.R.A.  774,  on  weight  of  expert  testimony  as  question  for 
jury. 

44  AM.  REP.   586,  EVANSICH  ▼.  GUIiF,  C.   &  S.  F.  R.   Co.   57   Tex. 
126. 

liiablllty  of  owner  of  land  for  injories  to  trespassing  cliildren. 

Cited  in  Schmidt  v.  Cook,  4  Misc.  85,  23  N.  Y.  Supp.  799,  30  Abb.  N.  C.  285^ 
53  N.  Y.  3.  R.  84,  holding  where  a  person  maintains  upon  his  premises  anything 
dangerous  to  life  or  limb  and  of  a  nature  to  invite  the  intrusion  of  children,  he 
owes  them  precautions  against  harm  and  is  liable  to  them  for  injury  from  that 
thing,  even  by  their  own  act,  if  not  negligence,  puts  in  operation  its  hurtfut 
agency;  Houston  &  T.  C.  R.  Co.  v.  Bulger,  35  Tex.  Civ.  App.  478,  80  S.  W.  557,^ 
holding  defendant  liable  for  injuries  to  child  scalded  by  steam  and  hot  water  from 
stationary  engine  at  defendant's  pumping  station  if  he  was  on  premises  with 
knowledge  and  consent  of  defendant's  servant;  Uthermohlen  v.  Rogg's  Min.  &  Mfg. 
Run  Co.  50  W.  Va.  457,  88  A.  S.  R.  884,  65  L.R.A.  911,  40  S.  E.  410,  holding  one 
who  in  the  operation  of  coal  mines  upon  his  own  land  uses  a  cable  running  upou 
pulleys  to  haul  coal  cars  from  his  mine  is  not  liable  for  injury  to  child  tres- 
passing on  the  premises  and  receiving  injury  from  such  cable  annd  pulleys. 

Cited  in  note  in  49  A.  8.  R.  418,  on  duty  of  owner  of  premises,  to  infant  tres- 
passing thereon. 

Distinguished  in  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  398,  54  L.R.A. 
314,  39  S.  E.  82,  holding  one  who  makes  an  excavation  upon  his  land  is  not  bound 
to  so  guard  it  as  to  prevent  injury  to  children  who  come  upon  it  without  his 
invitation,  express  or  implied,  but  who  are  induced  to  do  so  merely  by  the 
alluring  attractiveness  of  the  excavation  and  its  surroundings. 
Lilabillty  of  railroad  company  for  injuries  to  trespassing  children. 

Cited  in  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  109  Ind.  179.  58  A.  R.  387,  6  N. 
E.  310,  holding  conductor  of  train,  upon  which  a  child  of  seven  years  has  become 
an  intruder,  is  bound  to  use  greater  care  in  dealing  with  such  child  than  is  re- 
quired respecting  older  persons;  San  Antonio  Traction  Co.  v.  Court,  31  Tex.  Civ. 
App.  146,  71  S.  W.  777,  holding  evidence  sufficient  to  warrant  finding  that  street 
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car  motorman  was  negligent  in  failing  to  see  a  cbild  that  ran  upon  and  ob- 
liquely along  track  twelve  feet  in  front  of  car  while  it  was  moving  slowly,  or  that 
he  was  negligent  in  failing  to  stop  car;  Thompson  v.  Missouri,  K.  ft  T.  R.  Co. 
11  Tex.  Civ.  App.  307,  32  S.  W.  191,  holding  a  child  trespassing  upon  track  may 
recover  for  injuries  sustained  as  the  result  of  voluntarily  placing  himself  in  a 
position  of  peril  if  he  is  so  lacking  in  intelligence  and  discretion  that  he  does  not 
appreciate  the  consequences  likely  to  result  from  his  conduct,  and  the  railway 
company  is  guilty  of  negligence  as  to  his  safety. 
—  Turntables. 

Cited  in  Chicago  &  E.  R.  Co.  v.  Fox,  38  Ind.  App.  268,  70  N.  E.  81,  holding 
ordinary  care  is  required  from  a  railroad  company  in  the  prevention  of  in- 
juries to  children  who  may  thoughtlessly  use  its  turntable,  such  question  being 
usually  for  the  jury;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St  235,  122 
A.  S.  R.  503,  19  L.R.A.(N.S.)  1136,  83  N.  E.  66,  11  A.  &  E.  Ann.  Cas.  981,  hold- 
ing railroad  company  not  liable  for  injury  to  infant  trespassing  on  turntable 
without  its  knowledge. 

Cited  in  notes  in  40  A.  R.  668,  on  railroad's  duty  to  children  respecting  turn- 
tables; 4  L.R.A.(N.S.)  81,  on  liability  of  railroad  companies  for  injury  to  chil- 
dren playing  on  turntables. 

Disapproved  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  235,  122  A.  S. 
R.  503,  19  L.R.A.(N.S.)  1136,  83  N.  E.  66,  11  A.  &  E.  Ann.  Cas.  981,  holding  a 
railroad  company  is  not  liable  to  an  infant  who  comes  upon  its  premises  without 
invitation  and  who  is  injured  there  while  playing  without  its  knowledge,  with  a 
turntable. 
Contributory  negligence  of  children  as  fact  question. 

Cited  in  Brinkley  Car  Co.  v.  Cooper,  60  Ark.  645,  46  A.  S.  R.  216,  31  S.  W.  154, 
holding  children  are  required  to  exercise  only  such  care  as  may  reasonably  be 
expected  of  those  who  possess  only  the  intelligence  and  maturity  of  judgment 
which  they  possess;  Cook  v.  Houston  Direct  Nav.  Co.  76  Tex.  353,  18  A.  S.  R.  62, 
13  S.  W.  475;  Western  U.  Teleg.  Co.  v.  Hoffman,  80  Tex.  420,  26  A.  S.  R.  759, 
15  S.  W.  1048, — ^holding  contributory  negligence  of  minor  a  question  for  jury 
taking  into  consideration  his  age  and  situation  and  all  circumstances  of  case; 
Missouri,  K.  &  T.  R.  Co.  ▼.  Rodgers,  89  Tex.  676,  36  S.  W.  243,  holding  whether 
or  not  plaintiff  was  of  immature  years  and  so  wanting  in  intelligence  as  not  to 
appreciate  the  danger  of  getting  upon  car  question  of  fact  for  jury;  Texas  &  P. 
R.  Co.  v.  Mother,  5  Tex.  Civ.  App.  87,  24  S.  W.  79,  holding  in  suit  for  death  of 
trespasser,  a  boy  17  years  old,  caused  by  his  attempt  to  leave  train  while  in 
motion,  at  the  command  of  brakeman,  it  is  proper  to  charge  that  the  question  of 
his  contributory  negligence  depends  on  whether  a  person  of  ordinary  prudence 
similarly  circumstanced  and  of  his  age  and  discretion,  would  have  made  the 
attempt;  St.  Louis  S.  R.  Co.  v.  Bolton,  36  Tex.  Civ.  App.  87,  81  S.  W.  123,  holding 
in  view  of  age  and  intelligence  of  plaintiff  finding,  that  she  was  not  guilty  of  con- 
tributory negligence  in  failing  to  jump  from  trestle  at  approach  of  train,  justi- 
fied; St.  Louis  &  S.  F.  R.  Co.  v.  Christian,  8  Tex.  Civ.  App.  246,  27  S.  W.  932, 
holding  court  has  not  right  to  assume  that  a  boy  eight  years  old  is  too  young 
to  be  guilty  of  contributory  negligence  in  walking  upon  a  railroad  track,  and 
such  question  should  be  submitted  to  jury. 

Negligence  of  parents  as  Imputed  to  children. 

Cited  in  Williams  v.  Texas  &  P.  R.  Co.  60  Tex.  205,  holding  if  action  is  brought 
by  parent  the  negligence  of  parents  is  imputed  to  child. 
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RiSbt  of  fatber  to  maintain  action  for  benefit  of  cliilcl. 

DUUnguished  in  Q.  C.  &  S.  F.  R.  Co.  v.  Styron,  2  Posey  Unrep.  Cas.   (Tex.) 
276,  holding  he  cannot  maintain  it  in  his  own  name. 
Negligence  of  Infant  as  barring  recovery. 

Cited  in  notes  in  66  A.  D.  676,  on  capacity  of  child  for  negligence  preventing 
recovery  for  injury;  65  A.  D.  677,  on  care  required  of  child  to  escape  imputation 
of  ccmtributory  negligence;  14  A.  S.  R.  696,  on  negligence  of  infant  as  bar  to 
recovery  for  personal  injuries. 

44    AM.   REP.    58»,   ^tTESTBBN   U.    TEIi£0.    CO.   t.    NBIIili,    57    TEX. 

28S. 
lii ability  of  telegrapb  companies  for  errors  in  transmission  or  delivery  oC 

messages. 

Cited  in  Fowler  v.  Western  U.  Teleg.  Co.  80  Me.  381,  6  A.  S.  R.  211,  15  Atl. 
29;  Smith  v.  Western  U.  Teleg.  Co.  67  Mo.  App.  259;  Western  U.  Teleg.  Co. 
V.  Kdsall,  63  Tex.  668, — ^holding  them  not  insurers  and  they  must  use  such  care 
and  diligence  in  transmission  and  delivery  of  messages  as  is  reasonably  adequate 
to  faithful  discharge  of  the  duty. 

Cited  in  notes  in  81  A.  D.  614,  on  telegraph  company's  general  duties  and  lia- 
bilities; 81  A.  D.  614,  on  telegraph  company's  liability  for  negligence  in  general; 
81  A.  D.  615,  on  telegraph  company's  liability  for  errors  or  alterations  through 
negligence;  117  A.  S.  R.  287,  on  elements  of  damages  for  failure  of  telegraph 
companies  to  transmit  or  deliver  messages. 
-— Liimltation  of  liability  by  contract  or  printed  blank 

Cited  in  Johnston  v.  Western  U.  Teleg.  Co.  33  Fed.  362,  as  to  use  of  blank 
upon  which  stipulations  are  printed  charging  sender  with  notice;  Western  U. 
Teleg.  Co.  v.  Rosentreter,  80  Tex.  406,  16  S.  W.  25,  as  to  telegraph  company 
not  being  able  to  contract  against  its  own  negligence;  Beasley  v.  Western  U. 
Teleg.  Co.  39  Fed.  181;  Western  U.  Teleg.  Co.  v.  Goslin,  3  Tex.  App.  Civ.  Cas. 
<Will8on)  266,— holding  stipulation  that  no  claim  for  damages  for  error  in 
transmission  of  message  should  be  valid  unless  presented  in  writing  within 
thirty  days  after  sending  message,  valid;  Western  U.  Teleg.  Co.  v.  Reeves,  8 
Tex.  Civ.  App.  37,  27  S.  W.  318,  as  to  limitation  of  their  liability  for  unre- 
posted  messages. 

Cited  in  reference  note  in  10  A.  S.  R.  711,  on  power  of  telegraph  companies 
to  restrict  by  contract  their  liability  for  negligence. 

Cited  in  notes  in  71  A.  D.  465,  on  power  of  telegraph  companies  to  impose 
conditions  on  senders  of  messages;  71  A.  D.  473,  on  validity  of  stipulations 
relieving  telegraph  company  from  liability  for  negligence;  71  A.  D.  470,  on 
validity  of  condition  as  to  night  or  half-rate  messages;  81  A.  D.  612,  on  tele* 
ftraph  company's  power  to  limit  liability;  61  A.  S.  R.  215,  217,  as  to  whether 
stipulations  in  telegraph  blank  are  binding  on  receiver  of  message;  11  LJEI.A. 
(N.S.)  564,  on  validity  of  limitation  of  liability  of  telegraph  company  for  imre- 
peated  messages. 
«~Umitation  of  amount  of  damages. 

Cited  in  Jones  v.  Western  U.  Teleg.  Co.  18  Fed.  717;  E.  P.  Cowen  Lumber 
Co.  V.  Western  U.  Teleg.  Co.  58  Mo.  App.  257;  Western  U.  Teleg.  Co.  v.  Brown, 
58  Tex  170,  44  A.  R.  610;  Womack  v.  Western  U.  Teleg.  Co.  58  Tex.  176,  44 
A.  R.  614;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wilson,  69  Tex.  739,  7  S.  W.  653;  Western 
U.  Teleg.  Co.  v.  Heame.  77  Tex.  83,  13  S.  W.  970;  Western  U.  Teleg.  Co.  v. 
Am.  Rep.  Vol.  XIX.— 8. 
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Catchpole,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  108;  Texas  A  P.  R.  Co.  t.  Waver, 
3  Tex.  App.  Civ.  Cas.  (Willson)  85;  Western  U.  Teleg.  Co.  v.  Elliott,  7  Tex. 
Civ.  App.  482,  27  S.  W.  219, — ^holding  provision  in  contract  for  transmission  of 
message  limiting  liability  of  telegraph  company  for  errors  in  the  transmission 
of  unrepeated  messages  to  amount  paid  for  sending  the  message  valid,  and  in 
absence  of  fraud,  misconduct  or  negligence  no  more  can  be  recovered;  Western 
U.  Teleg.  Co.  v.  Odom,  21  Tex.  Civ.  App.  637,  62  S.  W.  632,  holding  they  cannot 
limit  their  liability  for  damages  caused  by  their  own  negligence. 
•»  Upon  whom  sUpalations  in  contract  binding. 

Cited  in  Western  U.  Teleg.  Co.  v.  Richman,  6  Sadler  (Pa.)  26,  18  Atl.  171, 
19  W.  N.  C.  569,  18  Phila.  371,  43  Phila.  Leg.  Int.  139  (opinion  of  lower  court), 
as  to  their  being  binding  on  receiver  as  well  as  sender. 

Mistake  in  telegraph  message  as  prima  facie  evidence  of  negligence  of 
company. 

Cited  in  Western  U.  Teleg.  O.  v.  Harper,  15  Tex.  Civ.  App.  37,  39  S.  W.  699; 
Western  U.  Teleg.  Co.  v.  Norris,  26  Tex.  Civ.  App.  43,  60  S.  W.  982,— holding 
mistake  prima  facie  evidence  of  negligence. 
Contributory  negHgence  of  receiver  of  erroneous  telegram. 

Cited  in  Manly  Mfg.  Co.  v.  Western  U.  Teleg.  Co.  105  Ga.  235,  31  S.  E.  156,. 
holding  when  on  account  of  an  error  in  transmitting  a  message  the  receiver 
thereof  is  left  in  doubt  as  to  its  meaning,  the  question  whether  or  not  due  dili- 
gence required  him  to  ask  that  message  be  repeated  is  one  of  fact  for  jury; 
Western  U.  Teleg.  Co.  v.  Wright,  18  111.  App.  337,  holding  where  a  commission 
house  sent  to  cattle  dealer  a  message  giving  price  at  which  certain  cattle  harl 
been  sold,  which  was  erroneously  transmitted,  and  after  cattle  dealer  received 
message  and  before  he  purchased  cattle,  he  was  told  how  much  cattle  had  really 
been  sold  for,  he  was  guilty  of  contributory  negligence  in  not  assuring  himself, 
by  repetition  of  message  or  otherwise,  of  its  correctness  before  purchasing. 
Buty  of  injured  party  to  prevent  needless  loss. 

Cited  in  Fererro  v.  Western  U.  Teleg.  O.  9  App.  D.  C.  455,  35  L.R.A.  548,. 
holding  it  his  duty  to  prevent  greater  injury  and  increased  damage. 

44  AM.  REP.  5»8,  KNITTEL  t.  CUSHING,  57  TEX.  S54. 
Hiring  to  culminate  in  purchase  as  conditional  sale. 

Cited  in  Hays  v.  Jordan,  85  Ga.  741,  9  LJLA.  373,  11  S.  E.  833;  Baldwin  ▼. 
Van  Wagner,  33  W.  Va.  293,  10  S.  E.  716,— holding  contract  whereby  party- 
rented  piano  at  $10  per  month  and  upon  payment  of  $300  in  rent  title  should 
rest  in  renter,  sale  upon  condition  precedent  and  under  statute  void  as  to  cred- 
itors of  purchaser  unless  notice  thereof  recorded;  Travis  v.  Way,  33  N.  S.  551,. 
on  construction  of  agreement  as  conditional  sale. 

Cited  in  reference  notes  in  47  A.  R.  638,  on  distinction  between  conditional 
sale  and  lease;  2  A.  S.  R.  579,  on  effect  of  contracts  of  sale  or  lease  providing^ 
for  paymr:nts  in  instalments. 

Cited  in  notes  in  3  A.  S.  R.  199,  on  effect  of  purchaser  of  chattels  from  vendee- 
in  conditional  sale;  94  A.  S.  R.  250,  on  distinction  between  conditional  sale  and 
lea?e. 

Distinguished  in  City  Nat.  Bank  t.  Tufts,  63  Tex.  113,  holding  a  contract  for 
the  purchase  of  personal  property  under  which  its  possession  passes  to  the  pur- 
chaser, and  by  the  terms  of  which  the  title  remains  in  the  seller  until  a  deferred 
payment  of  purchase  money  is  made,  is  an  executory  contract,  and  the  property^ 
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is  not  subject  to  be  seized  under  process  to  satisfy  creditors  of  purchaser,  until 
they  have  paid  or  tendered  to  original  seller  the  amount  due  on  such  property. 

—  Necessity  of  registration. 

Cited  in  Tufta  v.  Blanton,  2  Tex.  App.  Civ.  Cas.  (Willson)  223,  holding  as- 
signee for  creditors  was  subject  to  vendor  who  failed  to  record. 

Cited  as  overruled  in  Dunn  v.  Elser,  2  Tex.  App.  CHv.  Cas.  (Willson)  631, 
holding  them  not  within  registration  laws. 

44  AM.  REP.  601,  GREEN  v.  RAYMOND,  58  TEX.  80. 

Statutory  exemptions  of  tools  of  trade. 

ated  in  Nichols  v.  Porter,  7  Tex.  Civ.  App.  302,  26  S.  W.  859,  holding  the  busi- 
ness of  saddle,  harness,  and  collar  making  may  be  regarded  as  one  trade  within 
the  meaning  of  the  statute  exempting  from  execution  all  tools  belonging  to  any 
trade  or  profession;  Betz  v.  Maier,  12  Tex.  Civ.  App.  219,  33  S.  W.  710,  holding 
the  words  "trade  or  profession"  in  the  statute  exempting  "all  tools,  apparatus 
and  books  belonging  to  any  trade  or  profession"  include  the  business  of  a  life 
insurance  agent,  and  hi?  iron  safe  is  included  among  the  tools  and  apparatus 
so  exempted  from  forced  sale. 

Cited  in  reference  notes  in  47  A.  R.  305,  on  photographer  as  mechanic  within 
exemption  statute;  20  A.  S.  R.  313,  on  what  is  included  in  meaning  of  words 
''machinery"  and  "tools;"  123  A.  S.  R.  148,  on  exemj^ion  of  apparatus  for 
printing. 

Construction  of  exemption  laws. 

Cited  in  Re  Smith,  96  Fed.  832,  holding  they  are  to  be  liberally  construed 
in  favor  of  person  claiming  exemption. 
Administration  of  commnnlty  property. 

Cited  in  Withrow  v.  Adams,  4  Tex.  Civ.  App.  438,  23  S.  W.  437,  as  to  right 
of  widow  to  control. 
Necessity  of  presenting  claim  to  widow  administering  community  estate. 

Cited  in  Evans  v.  Taylor,  60  Tex.  422;  Ballard  v.  Murphy,  4  Tex.  App.  Civ. 
Cas.  (Willson)  241,  15  S.  W.  42,— 4iolding  it  is  necessary  before  suit  can  be 
brought  against  her. 

44  AM.  REP.  604,  NEWCOMB  T.  LIGHT,  58  TEX.  14 
IHsqualiflcation  of  Judge. 

Cited  in  Patton  v.  Collier,  90  Tex.  115,  37  8.  W.  413,  holding  judgment  was 
not  void  by  reason  of  attorney  being  brother-in-law  of  judge. 

—  Previous  participation  in  case  or  retainer  as  counsel. 

Cited  in  Tampa  Street  R.  &  Power  Co.  v.  Tampa  Suburban  R.  Co.  30  Fla.  595, 
17  LJC.A.  681,  11  So.  562,  holding  where  an  attorney  advises  a  person  that  a 
certain  permit  or  license  gives  him  a  legal  right,  and  afterwards  a  controversy 
arises  between  that  person  and  another  as  to  whether  it  does  cenfer  the  right 
and  the  attorney  has  come  to  the  bench,  he  is  disqualified  to  sit  in  judgment 
on  the  controversy;  State  ex  rel.  Ambler  v.  Hocker,  34  Fla.  25,  25  L.RJ^.  114, 
15  So.  581,  holding  judge  who,  previous  to  his  commission,  was  an  attorney  of 
record  in  a  suit  in  which  an  execution  issued,  is  disqualified  to  try  a  claim  inter- 
posed to  property  levied  upon  under  such  execution;  People  v.  Haas,  105  App. 
DiT.  119,  93  N.  Y.  Supp.  790,  holding  judge  in  criminal  case  disqualified  who  has 
acted  as  counsel  for  an  alleged  accomplice  of  defendant. 
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Cited  in  reference  note  in  47  A.  S.  R.  46,  on  disqualification  of  judges  for  pre- 
vious connection  with  litigation. 

Cited  in  notes  in  25  L.R.A.  114,  115,  on  statutory  disqualification  of  judge 
from  having  been  counsel  in  case;  25  L.R.A.  115,  on  statutory  disqualification 
of  judge  from  having  been  counsel  where  causes  are  not  identical. 

Distinguished  in  Lee  v.  Heuman,  10  Tex.  Civ.  App.  666,  32  S.  W.  93,  holding 
casual  conversation  and  expression  of  opinion  by  an  attorney  with  reference 
to  a  controversy,  when  he  does  not  in  any  manner  become  the  counsel  of  a  par- 
ty, does  not  disqualify  the  attorney,  when  he  becomes  judge  to  try  the  case; 
Riggins  V.  Richards,  97  Tex.  229,  77  S.  W.  946,  holding  aldermen  were  not  dis- 
qualified from  acting  as  members  of  city  council  in  an  impeachment  trial  of 
mayor  by  the  fact  that  they  had  joined  in  offering  the  resolution  presentin.^ 
charges  against  him. 
—  Effect  of  Judgment  as  voidable  or  void. 

Cited  in  Re  Eatonton  Electric  Co.  120  Fed.  1010;  Abrams  v.  State,  31  Tex. 
App.  449,  20  S.  W.  987,— holding  consent  of  parties  cannot  remove  incapacity 
of  judge;  Walters  v.  Wiley,  1  Neb.  (Unof.)  235,  95  N.  W.  486,  holding  that 
judgment  by  disqualified  justice  of  peace  is  absolutely  void;  McVea  v.  Walker. 
11  Tex.  Civ.  App.  46,  31  S.  W.  839,  holding  judgment  of  justice  of  peace  in  a 
suit  in  which  he  is  related  to  one  of  the  parties  within  third  degree,  is  void, 
and  want  of  jurisdiction  may  be  shown  in  a  collateral  proceeding;  Jouett  v. 
Gunn,  13  Tex.  Civ.  App.  84,  35  S.  W.  194,  holding  where  judge  is  disqualified 
under  constitution,  by  reason  of  having  been  of  counsel  in  case  his  orders  in 
appointing  commissioners  and  entering  a  decree  of  partition  are  void,  though 
made  by  consent  of  parties;  State  v.  Omaha  Nat.  Bank,  66  Neb.  857,  93  N.  W. 
319;  Ogle  v.  State,  43  Tex.  Crim.  Rep.  219,  96  A.  S.  R.  860,  63  S.  W.  1009,— 
holding  judgment  rendered  by  court  presided  over  by  disqualified  judge  nullity. 

Cited  in  reference  notes  in  3  A.  S.  R.  622;  36  A.  S.  R.  534, — on  invalidity  of 
judgment  by  disqualified  judge. 

Cited  in  notes  in  84  A.  D.  128,  on  rule  that  judgment  by  disqualified  judge  ia 
void  only  by  statute;  84  A.  D.  129,  on  what  terms  of  statutory  prohibition  make 
judgment  by  disqualified  judge  void. 

44  AM.   REP.    610,   WESTERN  U.   TEIiEG.  OO.  ▼.   BROWN,    58   TEX. 

170. 
Exemplary  damages. 

Cited  in  Vance  v.  Lindsey,  60  Tex.  286,  holding  the  pecuniary  loss  sustained 
in  defending  a  suit  involving  title  to  land  cannot  be  considered  as  damagee 
which  a  party  niay  recover,  and  when  this  is  the  only  basis  for  actual  damages 
there  cen  be  no  recovery  for  exemplary  damages. 
—  liiabillty  of  corporation  for. 

Cited  in  Stuart  v.  Western  U.  Teleg.  Co.  66  Tex.  580,  59  A.  R.  623,  18  S.  W. 
351;  Western  U.  Teleg.  Co.  v.  Goodsey,  4  Tex.  App.  Civ.  Cas.  (Willson)  184,  16 
S.  W.  789,— as  to  when  recoverable;  Emerson,  T.  &  Co.  v.  Skidmore,  7  Tex.  Civ. 
App.  641,  25  S.  W.  671,  holding  instructions  on  exemplary  damages  proper  in 
action  against  corporation  for  wrongful  attachment;  St.  Louis,  S.  W.  R.  Co.  ▼. 
McArthur,  31  Tex.  Civ.  App.  205,  72  S.  W.  76,  holding  a  corporation  is  liable^ 
in  exemplary  damages  for  a  malicious  libel  by  a  superior  office  representing  it 
in  its  corporate  capacity. 
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Daiiiascs  recoverable  for  delay  In  delivery,  or  failare  to  deliver,  tele- 
gram. 

Cited  in  Western  U.  Telcg.  Co.  v.  Sheffield,  71  Tex.  570,  10  A.  S.  R.  790,  10 
S.  W.  752,  as  to  damages  recoverable. 

Cited  in  note  in  117  A.  S.  R.  295,  on  damages  for  injury  to  credit  by  failure 
to  deliver  telegram. 

Contracts   exempting:    telegraph    companies    from    negligence   in    trans- 
mission of  messages. 

Cited  in  Western  U.  Teleg.  Co.  v.  Longwill,  5  N.  M.  308,  21  Pac.  339;  Marr  v. 
Western  U.  Teleg.  Co.  85  Tenn.  529,  3  S.  W.  496,— holding  them  against  public 
policy. 

44  AM.  REP.   614,  WOMACK  v.  WESTERN  V.  TEIiEG.  CO.   68  TEX. 

176. 
l>aty  of  telegraph  company  In  delivery  of  messages. 

Cited  in  Western  U.  Teleg.  Co.  v.  Edsall,  63  Tex.  668,  holding  it  not  an  insurer 
bnt  must  exercise  due  care. 

Cited  in  note  in  81  A.  D.  615,  on  telegraph  company's  liability  for  errors  or 
alterations  through  negligence. 

Stipnlations  limiting  Uability  of  telegraph  companies  for  errors  in  trans- 
mission of  messages. 

Gted  in  Western  U.  Teleg.  Co.  v.  Heame,  77  Tex.  83,  13  S.  W.  970;  Western 
U.  Teleg.  Co.  v.  Goslin,  3  Tex.  App.  Civ.  Cas.  (Willson)  266;  Western  U.  Teleg. 
Co.  V.  Smith,  3  Tex.  App.  Civ.  Cas.  (Willson)  86;  Western  U.  Teleg.  Co.  v.  El- 
liott, 7  Tex.  Civ.  App.  482,  27  S.  W.  219;  Western  U.  Teleg.  Co.  v.  Reeves,  8 
Tex.  Civ.  App.  37,  27  S.  W.  318;  Western  U.  Teleg.  Co.  v.  Harper,  15  Tex.  Civ. 
App.  37,  39  S.  W.  599, — ^holding  they  can  limit  their  liability  except  where  mis- 
take is  caused  by  their  negligence,  fraud  or  misconduct;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Wilson,  69  Tex.  739,  7  S.  W.  653;  Western  U.  Teleg.  Co.  v.  Odom,  21  Tex. 
Civ.  App.  537,  52  S.  W.  632;  Western  U.  Teleg.  Co.  v.  Norris,  25  Tex.  Civ.  App. 
43,  60  S.  W.  982;  Gillis  v.  Western  U.  Teleg.  Co.  61  Vt.  461,  15  A.  S.  R.  917, 
4  Ufl^  611,  17  Atl.  736, — holding  they  cannot  avoid  consequences  of  their  own 
negligence. 

Cited  in  reference  notes  in  54  A.  R.  644,  on  effect  of  provision  in  telegraph 
blank  relieving  company  from  negligence;  1  A.  S.  R.  358,  on  legality  of  and  lia- 
bility under  condition  in  telegraph  blank  exempting  company  from  liability 
for  errors;  10  A.  S.  R.  711,  on  power  of  telegraph  companies  to  restrict  by  con- 
tract their  liability  for  negligence. 

Cited  in  notes  in  71  A.  D.  467;  45  A.  R.  490, — on  validity  of  conditions  in 
contract  with  telegraph  company  as  to  repeating  message,  mistakes,  delays, 
etc.;  40  A.  S.  R.  853;  71  A.  D.  466,— on  power  of  telegraph  company  to  make 
reasonable  regulations  as  to  sending  of  messages;  71  A.  D.  473,  on  validity  of 
stipulations  relieving  telegraph  company  from  liability  for  negligence;  11  L.R.A. 
(NJ3.)  564,  on  validity  of  limitation  of  liability  of  telegraph  company  for  unre- 
peated  messages. 
—  Assent  to  stipulations. 

Cited  in  Beasley  v.  Western  U.  Teleg.  Co.  aO  Fed.  181;  Hill  v.  Western  U. 
Teleg.  Ca  «6  Ga.  425,  21  A.  S.  R.  166,  11  8.  E.  874,— holding  sender  by  writing 
hia  name  on  page  where  stipulation  was  printed  signified  his  knowledge  of  and 
assent  to  it. 
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Negligence  without  damage. 

Cited  in  Beasley  v.  Western  U.  Teleg.  Co.  39  Fed.  181,  as  to  it  not  giving  rise 
to  cause  of  action. 

44  AM.  REP.  620,  RELIANCE  LUMBER  CO.  v.  WESTERN  U.  TELEa. 

CO.  58  TEX.  S»4. 
When  secondary  evidence  admissible. 

Cited  in  Angel  v.  Simmonds,  7  Tex.  Civ.  App.  331,  26  8.  W.  910;  Western  U. 
Teleg.  Co.  v.  Thompson,  18  Tex.  av.  App.  279,  44  8.  W.  402;  Ellis  v.  Sharp,  20 
Tex,  Civ.  App.  482,  49  S.  W.  409, — holding  secondary  evidence  of  a  written  in- 
strument shown  to  be  in  possession  of  adverse  party  is  admissible,  hot  only 
after  due  notice  to  produce,  or  where  nature  of  suit  is  to  charge  such  adversary 
with  its  possession,  but  also  where  suit  is  founded  upon  a  written  instrument 
described  in  pleading. 

Cited  in  note  in  110  A.  S.  R.  770,  on  necessity  of  notice  to  produce  original 
telegram  before  admitting  parol  evidence  of  draft. 

—  As  to  telegrams. 

Cited  in  Western  U.  Teleg.  Co.  v.  Bennett,  1  Tex.  Civ.  App.  558,  21  S.  W.  699, 
holding  in  a  suit  against  a  telegram  company  for  failure  to  deliver  messages 
sent,  copies  of  messages  delivered  by  company  admissible;  Western  U.  Tele^. 
Co.  v.  Taylor,  3  Tex.  Civ.  App.  310,  22  S.  W.  532,  as  to  when  admissible. 

Cited  in  note  in  45  A.  R.  500,  on  telegrams  as  evidence. 
Right  of  addressee  of  telegram  to  sue  for  negligence  In  Its  transmission. 

Cited  in  Western  U.  Teleg.  Co.  v.  Jones,  81  Tex.  271,  16  S.  W.  1006,  holding 
he  may  sue  when  contract  for  transmission  was  made  for  his  benefit. 

Cited  in  reference  note  in  10  A.  S.  R.  779,  as  to  when  damages  are  recoverable 
against  telegraph  company  for  negligence  in  transmitting  messages. 
Prima  facie  negligence  of  telegraph  company  from  delay  In  delivery. 

Cited  in  Smith  v.  Western  U.  Teleg.  Co.  57  Mo.  App.  259,  holding  plaintilT 
having  shown  delay  of  fifteen  hours  in  delivery  of  message  it  devolved  upon  de- 
fendant to  show  delay  was  not  caused  by  its  negligence. 
Damages  for  negligence  in  transmission  of  telegrams. 

Cited  in  notes  in  45  A.  R.  496,  on  measure  of  damages  against  telegraph  com- 
pany for  erroneous,  etc.,  transmission  of  messages;  53  L.R.A.  95,  on  remoteness, 
contingency,  and  uncertainty,  and  their  effect  on  right  to  recover  loss  of  profits 
for  breach  of  contract  to  transmit  telegram. 

44  AM.  REP.  685,  JOCKERS  v.  BORGBfAN,  29  KAN.  109. 
Exemplary  damages. 

Cited  in  Cady  v.  Case,  45  Kan.  733,  26  Pac.  448,  holding  whenever  the  elements 
of  fraud,  malice,  gross  negligence  or  oppression  mingle  in  the  controversy,  the 
law  allows  jury  to  give  exemplary  damages. 

Cited  in  notes  in  50  A.  D.  773,  on  exemplary  damages  for  criminal  torts;  8 
E.  R.  C.  380;  45  A.  R.  12, — as  to  when  exemplary  damages  are  proper. 

—  In  action  under  civil  damage  acts. 

Cited  in  Mayer  v.  Frobe,  40  W.  Va.  246,  22  S.  E.  58,  holding  in  action  given 
wife  by  statute  against  one  selling  intoxicating  liquor  to  husband  under  certain 
circumstances  if  the  sale  is  shown  to  have  been  injurious  to  the  plaintiff,  the 
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fact  thftt  it  was  knowingly  made  in  violation  of  statute,  without  any  aggravat- 
ing circumstances  furnishes  ground  for  exemplary  damages. 
Construction  of  statntes. 

Cited  in  Re  Ullery,  43  Kan.  188,  23  Pac.  162,  as  to  the  rules  of  construction; 
Snattinger  ▼.  Topeka,  80  Kan.  341,  102  Pac.  508,  holding  that  re-enactment  of 
statute  will  be  construed  as  continuation  of  prior  statute. 
lilmitatlon  of  actions. 

Distinguished  in  Diurein  v.  Pontius,  34  Kan.  353,  8  Pac.  428,  as  to  limitation 
of  actions  like  one  at  bar  not  being  decided  in  cited  case. 
Amended  answer,  effect  of. 

Cited  in  Reihl  v.  Likowski,  33  Kan.  515,  6  Pac.  886,  holding  an  amended  answer 
and  cross-petition  filed  in  an  action  by  the  defendant  supersedes  the  first  answer, 
and  plaintiff  cannot  avail  himself  of  an  alleged  defect  in  the  original  answer 
and  cross-petition,  that  the  defenses  therein  set  up  were  inconsistent  with  each 
other;  Lane  v.  Choctaw,  O.  &  G.  R.  Co.  19  Okla.  324,  91  Pac.  883,  holding  that 
amended  petition  supersedes  original  and  cannot  be  considered  unless  introduced 
in  evidence. 
firldence  In  cItII  damage  actions. 

Cited  in  Eastwood  v.  Klamm,  83  Neb.  546,  120  N.  W.  149,  holding  that  evi- 
dence that  during  time  husband  was  incapacitated  from  earning  living,  wife  was 
compelled  to  work  and  accept  aid  from  county  is  admissible. 

44  AM.  REP.   628,  BAIUEIR  v.  SCOTT,  20  KAN.    1S6. 
Waiver  of  protest  of  note. 

Cited  in  reference  note  in  61  A.  R.  536,  on  sufficiency  and  effect  of  waiver  of 
protest  of  negotiable  instrument. 

Cited  in  note  in  67  A.  S.  R.  104,  on  waiver  of  demand,  notice,  and  protest. 

44  AM.  R£P.  6S0,  KANSAS  P.  R.  CO.  v.  PEAVEY,  29  KAN.  16». 
Talldity  of  contract  against  liability  for  future  negligence  or  liability. 

Cited  in  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Simpson,  80  Kan.  645,  46  A.  R. 
104,  2  Pac.  821,  holding  carrier  cannot  contract  for  exemption  from  consequences 
of  its  own  negligence. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  196, 
62  A.  S.  R.  503,  40  L.R.A.  101,  46  N.  E.  917,  holding  railway  companies  may  con- 
tract as  private  carriers  in  transporting  express  matter  for  express  companies, 
and  in  such  capacity  may  require  exemption  for  negligence  as  a  condition  to  the 
obligation  to  cariry;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30  L.RA. 
193,  17  a  C.  A  62,  36  U.  S.  App.  152,  70  Fed.  201,  holding  a  lease  by  a  railroad 
company  of  a  portion  of  its  right  of  way,  upon  condition  that  the  company  shall 
not  be  liable  for  any  damage  to  buildings  or  personal  property  situated  thereon 
by  reason  of  fire  originating  from  its  locomotives,  or  for  damage  resulting  from 
its  employees  or  agents,  valid;  Sager  v.  Northern  P.  R.  Co.  166  Fed.  526,  hold- 
ing that  fellow-servant  statute  does  not  invalidate  contract  restricting  liability 
to  nonemployees  for  railroad's  negligence  in  rendition  of  special  services. 
-—Release  by  servant  to  master. 

Cited  in  Weir  v.  Rountree,  97  C.  C.  A.  500,  173  Fed.  776,  19  A.  &  E.  Ann.  Cas- 
1204,  holding  that  contract  by  employee  of  express  company  to  assume  risk 
of  injuries  on  cars  is  invalid;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Eubanks,  48  Ark. 
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460,  3  A.  S.  R.  245,  3  S.  W.  808;  Harlin  v.  Schafer,  169  Ind.  3,  80  N.  £.  845; 
Kansas  R.  Ck).  v.  Peavy,  34  Kan.  472,  8  Pac.  780;  Johnston  v.  Fargo,  184  N.  Y. 
379,  7  L.RA.(N.S.)  637,  77  N.  E.  388,  6  A.  &  E.  Ann.  Gas.  1;  Mason  v.  Ri<A- 
mond  &  D.  R.  Co.  Ill  N.  C.  482,  32  A.  S.  K  814,  18  LJLA.  845,  16  S.  E.  698; 
Stone  V.  Union  P.  R.  Co.  32  Utah,  185,  89  Pac.  715,— holding  contract  whereby 
employee  agrees  in  advance  to  relieve  employer  from  liability  for  injuries  re- 
sulting from  tatter's  negligence,  or  that  of  his  other  employees,  where  he  is  by  law 
of  the  jurisdiction  responsible  for  their  negligence,  void;  Pacific  Exp.  Co.  v.  Foley, 
46  Kan.  457,  26  A.  S.  R.  107,  12  L.RJL.  799,  26  Pac.  665  (dissenting  opinion)  ; 
Runt  ▼.  Herring,  2  Misc.  105,  21  N.  Y.  Supp.  244, — ^as  to  whether  servant  can  by 
contract  exempt  master  from  negligence;  Sewell  t.  Atchison,  T.  &  S.  F.  R.  Co. 
78  Kan.  1,  96  Pac.  1007,  holding  invalid  contract  by  employee  of  express  company 
to  hold  neither  it  or  railroad  liable  to  him;  Crimmins  v.  Booth,  202  Mass.  17,. 
132  A.  S.  R.  468,  88  N.  E.  449,  on  effect  on  rights  of  employee  of  contract  of 
employer  that  his  employees  shall  use  another's  appliances  at  their  own  risk. 

Cited  in  reference  note  in  21  A.  S.  R.  738,  on  contracts  waiving  master's  lia- 
bility for  negligence. 

Cited  in  notes  in  82  A.  D.  294,  on  statutory  provisions  regulating  liability  of 
railroad  companies  for  injuries  to  servants;  58  A.  R.  836,  837,  on  right  of  mas- 
ter by  contract  with  servant  to  exempt  himself  from  the  consequences  of  his 
own  negligence;  3  A.  S.  R.  256,  257;  7  L.R.A.(N.S.)  639,— on  validity  of  con- 
tract exonerating  master  in  advance  from  liability  for  negligent  injuries  to 
servant;  43  LJI.A.  360,  on  validity  of  rules  as  regards  employees  as  affected  by 
public  policy. 
Waiver  of  statutory  liability. 

ated  in  Wall  v.  Equitable  Life  Assur.  Soc.  32  Fed.  273;  Mutual  Ben.  L.  Ins. 
Co.  V.  Robison,  54  Fed.  580, — as  to  validity  of  such  waiver. 
Assumption  of  risk. 

Cited  in  Western  Furniture  &  Mfg.  Co.  v.  Bloom,  76  Kan.  127,  123  A.  8.  R. 
123,  11  L.RJL(N.S.)  225,  90  Pac.  821,  holding  in  action  brought  by  employee 
against  employer  to  recover  damages  for  injuries  received  on  account  of  fail- 
ure of  the  latter  to  comply  with  "factory  act"  requiring  manufacturers  to  safely 
guard  machinery,  assumption  of  risk  is  not  available  as  a  defense. 
Validity  of  statutory  liability  imposed  upon  corporations  not  imposed  on 
Individuals. 

Cited  in  Lewis  v.  Northern  P.  R,  Co.  36  Mont.  207,  92  Pac.  469,  as  upholding^ 
a  statutory  liability  imposed  upon  railroad  corporations  not  in  terms  imposed 
upon  individuals. 
Fellow  servant  acts. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  1,  71  A.  S. 
R.  301,  69  LJI.A.  875,  49  N.  E.  582,  holding  act  making  corporations  liable  for 
negligence  of  fellow  servants  constitutional. 
Contributory  neipllgence. 

Cited  in  Union  P.  R.  Co.  v.  Henry,  36  Kan.  565,  14  Pac.  1,  holding  where  neg- 
ligence of  plaintiff  is  slight  and  that  of  defendant  gross  plaintiff  may  recover; 
St.  Louis  &  S.  F.  R.  Co.  v.  McMullen,  48  Kan.  281,  29  Pac.  147,  as  to  recovery 
when  negligence  of  plaintiff  is  slight  and  defendant  gross;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Hughes,  55  Kan.  491,  40  Pac.  919,  holding  a  slight  inattention  to 
duty  which  is  not  the  proximate  cause  of  the  injury,  does  not  bar  a  recovery 
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for  injury  to  passenger  resulting  from  the  ordinary  or  gross  negligence  of  the 
railroad  company. 

Cited  in  note  in  4  L.R.A.  263,  on  applicability  of  doctrine  of  contributory  neg- 
ligence to  actions  for  negligence  causing  death. 
Comparative  negligence. 

Cited  in  Union  P.  R.  Co.  t.  Harwood,  31  Kan.  388,  2  Pac.  605,  as  to  doctrine 
not  being  in  force;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morgan,  31  Kan.  77,  1  Pac. 
298;  Howard  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  41  Kan.  403,  21  Pac.  267;  Mis- 
mouri  P.  R.  Co.  V.  Walters,  78  Kan.  39,  96  Pac.  346;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  O^elia,  1  Kan.  App.  374,  41  Pac.  437;  Missouri  P.  R.  Co.  v.  Haynes,  1  Kan. 
App.  586,  42  Pac  259;  St.  Louis  &  S.  F.  R.  Co.  v.  Stevens,  3  Kan.  App.  176,  43 
Pae.  434, — holding  doctrine  not  in  force  in  Kansas. 
Admissibility  of  opinion  evidence. 

Cited  in  Warden  v.  Louisville  &  N.  R.  Co.  94  Ala.  277,  14  hJRJi.  552,  10  So. 
276,  holding  opinion  of  railroad  men  as  to  comparative  danger  of  positions  on 
engine  inadmissible;  Dow  v.  Julien,  32  Kan.  576,  4  Pac.  100,  holding  opinion  of 
witness  as  to  whether  certain  goods  were  well  handled  not  admissible;  Missouri 
P.  R.  Co.  V.  McCally,  41  Kan.  655,  21  Pac.  574,  as  to  admissibility  of  opinions; 
State  V.  Nolan,  48  Kan.  723,  29  Pac.  568,  holding  opinion  evidence  as  to  whether 
house  was  set  on  fire  or  not  inadmissible;  Murray  v.  Woodson  County,  58  Kan. 
1,  48  Pac.  554,  holding  it  not  competent  as  to  safety  of  bridge;  Augusta  Oil,  Gas, 
Min.  &  Prospecting  Co.  v.  Independence  Drilling  Co.  88  Kan.  261,  101  Pac.  1072, 
holding  that  opinion  of  witness  as  to  trouble  in  working  of  oil  well  is  inadmis- 
sible. 

Cited  in  note  in  66  A.  D.  243,  on  what  questions  railroad  employees  may  give 
opinions  as  experts. 

Distinguished  in  Missouri,  K.  &  T.  R.  Co.  v.  Merrill,  61  Kan.  671,  60  Pac  819, 
holding  where  information  is  called  for  on  subject  technical  in  character,  requir- 
ing peculiar  knowledge  and  training,  it  is  admissible. 
—  On  main  or  ultimate  issues. 

Cited  in  Insley  v.  Shire,  54  ICan.  793,  45  A.  S.  R.  308,  39  Pac.  713,  holding 
where  one  of  the  main  questions  in  issue  is  with  respect  to  the  negligence  of 
those  in  charge  of  a  business,  it  is  error  to  admit  in  evidence  the  opinions  of 
witnesses  as  to  whether  or  not  such  person  had  exercised  due  diligence;  Mis- 
souri A  K.  Teleg.  Co.  v.  Vandervort,  67  Kan.  269,  72  Pac.  771,  holding  general 
rule  is  that  opinion  evidence  may  be  received  where  it  is  the  best  that  can  be 
had,  or  where  the  situation,  facts  and  events  cannot  be  adequately  produced 
or  described  to  the  jury  but  such  evidence  can  never  be  given  on  the  ultimate 
facts  which  it  is  the  duty  of  the  jury  to  determine. 
Instructions  assuming  facts  in  evidence. 

Cited  in  Hazeltine  v.  Edgmand,  35  Kan.  202,  57  A.  R.  157,  10  Pac  544;  Lorie 
v.  Adams,  51  Kan.  692,  33  Pac.  599,— holding  trial  court  ought  not,  in  its  in- 
structions to  jury,  to  intimate  that  any  fact  is  established,  where  there  is  con- 
flicting evidr^nce  concerning  the  same,  the  determination  of  which  is  the  exclusive- 
province  of  the  jury;  Kansas  City,  F.  S.  &  G.  R.  Co.  v.  Kier,  41  Kan.  671,  21 
Pac  770  (reversing  on  rehearing  41  Kan.  661,  13  A.  S.  R.  311,  21  Pac  770) ; 
Chicago,  K.  &  W.  R.  Co.  v.  CConnell,  46  Kan.  581,  26  Pac.  947;  Atchison,  T.  & 
S.  F.  R.  Co.  ▼.  Winston,  56  Kan.  456,  43  Pac  777;  Missouri  P.  R.  Co.  v.  Gibson, 
5^  Kan.  661,  44  Pac  612,— holding  instruction  which  brought  into  the  case  sug- 
gestion of  ''malicious  and  wilful  or  wantonly  reckless**  conduction  on  part  of 


Digitized 


by  Google 


44  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  122 

railway  company  where  there  was  no  evidence  to  justify  such  an  imputation, 

error. 

Excessive  damages. 

Cited  in  Kansas  P.  R.  Co.  v.  Peavey,  34  Kan.  472,  8  Pac.  780,  holding  verdict 
of  $6,500  for  loss  of  thumh  and  forefinger  of  right  hand  excessive;  Choctaw,  O. 
&  G.  R.  Co.  V.  Burgess,  21  Okla.  653,  97  Pac.  271,  holding  verdict  of  $5,600  not 
excessive  for  injuries  incapacitating  married  woman  of  25  from  performing  her 
duties. 

Cited  in  note  in  26  L.R.A.  392,  on  granting  of  new  trial  by  appellate  court  for 
excessive  damages. 

44  AM.  REP.  6S4,  STATE  T.  MUGLER,  89  KAN.  959. 
Police  power. 

Cited  in  SUte  v.  Moore,  104  N.  C.  714,  17  A.  S.  R.  896,  10  S.  E.  148,  holding 
it  is  vested  in  legislatures  of  the  several  states,  the  only  limit  to  its  exercise  be- 
ing that  iw  shall  not  conflict  with  any  of  the  provisions  of  the  state  or  Federal 
Conjititutions;  Powell  v.  Com.  114  Pa.  266,  60  A.  R.  350,  7  Atl.  913,  19  W.  N.  C. 
29,  1  Pa.  Co.  Ct.  94,  holding  act  prohibiting  manufacture  and  sale  of  oleomar- 
garin  falls  within  police  power  of  state. 

Cited  in  notes  in  1  A.  S.  R.  644,  on  power  of  state  to  regulate  or  prohibit  sale 
or  manufacture  of  articles;  16  L.R.A.(N.S.)  913,  on  specific  constitutional  enact- 
ments relating  to  prohibition  and  acts  of  legislature  based  thereon. 
Vested  right  to  deal  In  Intoxicating  liquors. 

Cited  in  Kansas  v.  Walrufl',  26  Fed.  178;  State  v.  Horacek,  41  Kan.  87,  3 
L.R.A.  687,  21  Pac.  204, — holding  there  is  none. 

Cited  in  notes  in  1  A.  S.  R.  645,  on  power  of  state  to  regulate  or  prohibit  sale 
or  manufacture  of  intoxicating  liquors;  78  A.  S.  R.  254,  255,  on  power  of  legis- 
lature to  declare  certain  acts  as  to  intoxicating  liquors  criminal. 

44  AM.  REP.  642,  FALIiOON  ▼.  SCHILLING,  99  KAN.  992. 
Malicions  erection  of  structures. 

Cited  in  Triplett  v.  Jackson,  5  Kan.  App.  777,  48  Pac.  931;  Lett*  v.  IVesslor, 
54  Ohio  St.  73,  40  L.R.A.  177,  42  N.  E.  766,  holding  action  will  not  lie  to  restrain 
erection  or  maintenance  of  spite  fence;  Karasek  v.  Peier,  22  Wash.  419, 60  L.R.A. 
346,  61  Pac.  33,  holding  fence  is  a  structure  within  meaning  of  statute  which  pro- 
vides that  ''an  injunction  may  be  granted  to  restrain  the  malicious  erection  by 
any  owner  or  lessee  of  land  of  any  structure  intended  to  spite,  injure  or  annoy 
an  adjoining  owner. 

Cited  in  reference  note  in  21  A.  S.  R.  612,  on  action  for  malicious  erection  of 
high  fence. 

Cited  in  note  in  40  L.R.A.  178,  on  liability  for  malicious  erection  of  fence. 
Effect  of  bad  motive  to  make  act  actionable. 

Cited  in  notes  in  62  L.R.A.  676,  on  effect  of  bad  motive  to  make  actionable  acts 
in  exercise  of  rights  without  interference  with  legal  rights  of  others;  62  L.R.A. 
727,  on  effect  of  bad  motive  to  make  actionable  what  otherwise  would  not  be. 

44  AM.  BEP.  646,  FIRST  NAT.  BANK  v.  DRAKE,  99  KAN.  811. 

Compensation  of  ofllcers  of  corporation. 

•    Cited  in  Stewart  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co.  41  Fed.  736,  holding  where 
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it  is  miderfitood  by  tlie  directors  of  a  corporation  that  its  officers  are  to  be  paid 
for  their  Bervices,  though  no  salary  is  fixed»  a  note  given  at  the  end  of  the  year 
for  reasonable  sum  then  agreed  upon  is  valid;  Bassett  v.  Fairchild,  132  Gal.  637, 
52  L.R.A.  611,  61  Pac.  790,  holding  presumption  that  directors  of  corporations 
render  their  services  gratiously  in  the  absence  of  a  previous  express  contract, 
does  not  apply  to  onerous  services  not  pertaining  to  office  of  director,  which  rea- 
sonably could  not  be  expected  to  be  performed  for  nothing,  although  no  compen- 
sation therefor  was  previously  fixed,  and  in  such  case  there  is  an  implied  agree- 
ment to  pay  what  the  services  are  reasonably  worth;  St.  Louis,  Ft.  S.  &  W.  R. 
Go.  V.  Tieman,  37  Kan.  606,  16  Pac.  544,  holding  directors  may  retroactively  al- 
low salaries  for  services  rendered  on  the  understanding  that  payment  should  be 
oontingent  on  success  of  the  enterprise. 

Cited  in  notes  in  136  A.  S.  R.  921,  on  right  of  corporate  officers  to  compensa- 
tion for  services  rendered;  3  L.R.A.  379,  on  rule  that  when  corporate  director  is 
entitled  to  compensation,  it  is  to  be  fixed  by  law;  3  L.R.A.  378;  7  £.  R.  C.  611, 
-^ojk  right  of  director  of  corporation  to  recover  compensation  for  services. 
Contracts   of   persons   occupying   fiduciary   relation   to   corporation. 

Cited  in  Greenawall  v.  Wilson,  62  Kan.  109,  34  Pac.  403;  Hutchinson  v.  Bidwell, 
24  Or.  219,  33  Pac.  560, — ^holding  directors  or  officers  of  corporation  cannot  deal 
with  corporate  property  in  their  personal  capacity,  nor  make  profit  out  of  it. 
Batlflcatlon. 

Cited  in  Hier  v.  Miller,  68  Kan.  258,  63  L.R.A.  952,  76  Pac.  77,  holding  what 
cannot  be  done  directly  through  lack  of  power  cannot  be  accomplished  indirectly 
by  silence,  as  acquiescence  and  ratification. 

^  Necessity  of  knowledge. 

Cited  in  Oxford  Lake  Line  v.  First  Nat.  Bank,  40  Fla.  349,  24  So.  480;  Howell 
Y.  McCrie,  36  Kan.  636,  59  A.  R.  584,  14  Pac.  267;  Stout  v.  McLaughlin,  38  Kan. 
120,  15  Plac  902;  Camden  Land  Co.  v.  Lewis,  101  Me.  78,  63  Atl.  523;  Rankin 
V.  Southwestern  Brewery  Id  Ice  Co.  12  N.  M.  54,  73  Pac.  614, — ^holding  knowledge 
a  necessary  ingriedent  of. 

Cited  in  reference  note  in  25  A.  S.  R.  788,  on  necessity  of  knowledge  of  unau- 
thorised act  of  officer  to  ratification  by  corporation. 
Presumption  of  knowledge  by  directors  of  corporation. 

Cited  in  Hall  v.  Henderson,  126  Ala.  449,  85  A.  S:  R.  63,  61  L.R.A.  621,  28 
So.  531,  holding  that  which  the  directors  of  a  corporation,  by  proper  diligence 
ought  to  know  about  the  business  of  the  corporation,  they  will  be  presumed  to 
know  in  any  contest  between  them  and  third  parties;  Pacific  Vinegar  &  Pickle 
Works  V.  Smith,  152  Cal.  507,  93  Pac.  85,  holding  while  as  a  general  rule  the 
officers  and  directors  of  a  corporation  are  chargeable  with  knowledge  of  the  facts 
which  the  books  of  account  and  records  disclose,  it  is  never  applicable  where  the 
matter  complained  of  is  one  between  the  corporation  itself  and  any  of  its  officers 
or  agents. 

Cited  in  reference  note  in  22  A.  S.  R.  821,  as  to  when  directors  and  stockhol- 
ders of  corporation  are  chargeable  with  knowledge  of  its  acts. 

Knowledge  through  agent. 

Cited  in  Sehart  Patterson  Mill  Co.  v.  Hughes,  8  E^tn.  App.  514,  66  Pac  143, 
holding  knowledge  by  the  principal  of  terms  and  conditions  of  unauthorized  con- 
tract entered  into  by  agent  is  not  to  be  presumed  from  the  fact  that  principal 
had  a  reasonable  opportunity  to  acquire  such  knowledge. 
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Cited  in  reference  note  in  15  A.  S.  R.  392,  on  knowledge  of  agent  as  knowl- 
edge of  principal. 

Authority  of  officers  of  corporations. 

Cited  in  Asher  v.  Sutton,  31  Kan.  286,  1  Pac.  535,  holding  neither  president  nor 
cashier  of  a  hanlc  has  power  virtute  officii  to  sell  the  safe  of  the  bank  for  a  debt 
of  the  bank;  Chew  v.  Ellingwood,  86  Mo.  260,  56  A.  R.  429,  holding  no  officer  or 
agent  of  a  bank  has  power  to  confer  authority  on  any  other  agent  to  perpetrate 
a  wrong  on  the  bank. 

44  AM.  REP.  65»,  ATCHISON,  T.  A  S.  F.  R.  CO.  v.  THUL,   29  KAN. 

466. 
Physical  examination  of  plaintiff  in  action  for  personal  injuries. 

Cited  in  Mutual  L.  Ins.  Co.  t.  Griesa,  156  Fed.  398,  holding  a  law  court  may 
not  but  an  equity  court  may  as  on  a  bill  of  discovery  order  exhumation  of  a  body 
on  the  issue  of  death  by  poison;  Alabama  G.  S.  R.  Co.  ▼.  Hill,  90  Ala.  71,  24  A. 
S.  R.  764,  9  L.R.A.  442,  8  So.  90;  Sibley  v.  Smith,  46  Ark.  275,  55  A.  R.  584; 
Johnston  v.  Southern  P.  Co.  150  Cal.  535,  89  Pac.  348,  11  A  &  E  Ann  Cas.  841 : 
Richmond  &  D.  R.  Co.  v.  Childress,  82  Ga.  719,  14  A.  S.  R.  189,  3  L.R.A.  808,  9 
S.  E.  602;  South  Bend  v.  Turner,  156  Ind.  418,  83  A.  S.  R.  200,  54  L.R.A.  396. 
GO  N.  E.  271;  Southern  Kansas  R.  Co.  v  Michaels,  67  Kan.  474.  46  Pac.  938: 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  68  Kam.  545,  64  L.R.A.  90,  75  Pac.  509 ; 
Hatfield  V.  St.  Paul  k  D.  R.  Co  33  Minn  130,  53  A.  R.  14,  22  N.  W.  176;  Graves 
V.  Battle  Creek,  95  Mich.  266,  35  A.  S.  R.  561,  19  L.R.A.  641,  54  N.  W.  757; 
Lawrence  v.  Keim,  19  Phila.  351,  45  Phila.  Leg.  Int.  434;  Hess  v.  Lake  Shore  A 
M.  S.  R.  Co.  7  Pa.  Co.  Ct.  565;  Missouri  P.  R.  Co.  v.  Johnson,  72  Tex.  95,  10  S^ 
W.  326;  Ach  v.  Carter,  21  Wash.  119,  76  A.  S.  R.  821,  46  L.RJL  153,  57  Pac.  367, — 
holding  court  has  right  in  its  discretion  to  make  order  compelling  plaintiff  to 
submit  to  examination;  Western  Glass  Mfg.  Co.  v.  Schoeninger,  42  Colo.  357,  ]24» 
A.  S.  R.  166,  15  L.R.A.(N.S.)  663,  94  Pac.  342;  Owens  v.  Kansas  City,  St.  J  A 
C.  B.  Co.  95  Mo.  169,  6  A.  S.  R.  39,  8  S.  W.  350;  O'Brien  v.  La  Crosse,  99  Wis^ 
421,  40  L.R.A.  831,  75  N.  W.  81, — holding  defendant  has,  in  absence  of  statute, 
no  absolute  right  to  have  a  personal  examination  of  injured  party  by  physicians, 
but  such  right  rests  in  sound  discretion  of  the  court;  Hall  v.  Manson,  99  Iowa, 
698,  34  L.R.A.  207,  68  N.  W.  922 (dissenting  opinion),  as  to  power  of  court  to- 
compel  such  examination. 

Cited  in  notes  in  49  A.  R.  726,  on  right  of  defendant  in  personal  injury  suit 
to  have  examination  of  person  of  plaintiff;  3  A.  S.  R.  554,  on  right  to  compel 
party  to  submit  to  physical  examination ;  50  A.  R.  157 ;  41  A.  S.  R.  394 ;  3  L.ILA. 
808, — on  right  of  court  to  compel  person  suing  for  injuries  to  submit  to  physical 
examination;  68  A.  S.  R.  244,  on  physical  examination  of  parties  by  order  of 
court;  68  A.  S.  R.  251,  on  enforcement  of  order  for  physical  examination  of  par- 
ties; 2  L.R.A.(N.S.)  387,  on  right  to  compel  physical  examination  or  exhibition 
of  injured  member;  15  L.R.A.(N.S.)  667,  as  to  when  refusal  of  order  for  physical 
examination  amounts  to  abuse  of  discretion. 

Disapproved  in  Union  P.  R.  Co.  v.  Botsford,  141  U.  S.  250,  35  L.  ed.  734,  11 
Sup.  Ct.  Rep.  1000;  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  401,  28  N.  E.  860; 
May  r.  Nort;h6rn  P.  R.  Co.  32"  Mont.  522,  70  L.KA.  Ill,  81  Pac.  328,  4  A.  &  E. 
Ann.  Cas.  605;  Neuman  v.  Third  Ave.  R.  Co.  18  Jones  &  S.  412, — ^holding  in  ab- 
sence of  statute  court  has  no  power  to  compel  party  to  submit  to  examination  by 
physician  for  purpose  of  ascertaining  his  physical  condition  and  proving  same  at 
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trial;  Austin  A  N.  W.  R.  Co.  v.  Cluck,  97  Tex.  172,  104  A.  S.  R.  863,  64  L.R.A. 
494,  77  8.  W.  403,  1  A.  &  £.  Ann.  Cas.  261 ,  holding  courts  cannot  compel  a  plain- 
tiff seeking  to  recover  for  injuries  to  submit  to  examination  by  physicians  ap- 
pointed by  the  court  to  ascertain  the  nature  and  extent  of  his  injuries. 
—  Time  for  application. 

Cited  in  Hess  v.  Lowrey,  122  Ind.  225, 17  A.  S.  R.  355,  7  L.R.A.  90,  23  N.  E.  166, 
holding  where  the  application  for  medical  examination  of  plaintiff  is  not  made 
until  after  close  of  plaintiff's  evidence,  and  no  reason  is  shown  for  delay  in  mak- 
ing it,  it  will  not  be  error  to  refuse  the  order,  especially  where  plaintiff  offers 
to  submit  to  a  private  examination  as  soon  as  the  attendance  of  medical  ex- 
perts on  his  behalf  can  be  secured. 

Cited  in  notes  in  68  A.  S.  R.  248,  as  to  when  an  order  for  physical  examination 
of  parties  should  be  made;  14  L.R.A.  467,  on  power  to  order  physical  examination 
of  plaintiff  at  trial. 
Physical  examination  of  prosecutrix  in  criminal  action. 

Cited  in  McGuff  v.  State,  88  Ala.  147,  16  A.  S.  R.  25,  7  So.  35,  holding  on  a 
prosecution  for  carnal  knowledge  or  abuse  of  a  female  child  the  defendant  cannot 
insist,  as  a  matter  of  right  that  she  shall  submit  to  an  examination  of  her  person 
by  medical  experts,  and  if  such  examination  can  be  compelled  in  any  case,  it  is 
A  matter  of  judicial  discretion,  and  not  revisable;  Gray  v.  State,  55  Tex.  Crim. 
Bep.  90,  22  L.R.A.(N.S.)  613,  114  S.  W.  635,  on  right  to  examination  of  body  of 
murdered  man. 

Cited  in  note  in  28  A.  S.  R.  251,  on  physical  examination  of  parties  in  crim- 
inal cases. 

44  AM.  TIEP.  668,  KAGIiE  MFG.  CO.  v.  JE^NNINGS,  29  KAN.  657. 
Consideration  for  release  of  one  of  two  Joint  obligors  or  partners. 

Cited  in  Fowler  v.  Coker,  107  Ga.  817,  33  S.  E.  661,  holding  an  agreement  to 
release  one  of  two  joint  makers  of  promissory  note  is  not  binding  unless  support- 
ed by  a  consideration;  Motley  v.  Wickoff,  113  Mich,  231.  71  N.  W.  520,  holding 
an  agreement  between  copartners  upon  dissolution  of  firm,  whereby  one  partner 
assumes  all  of  the  firm  debts  will  not  of  itself,  support  the  subsequent  promise  of 
a  creditory  to  release  the  other  partner  from  liability. 

Cited  in  notes  in  9  L.R.A.(N.S.)  62,  81,  82,  on  consideration  as  affecting  cred- 
itor's agreement  or  assent  to  assumption  of  debts  on  dissolution  of  partnership ;  9 
URJL(N.S.)  82,  on  consideration  as  affecting  creditor's  agreement  or  assent  to 
assumption  of  debts  on  dissolution  of  partnership. 
Effect  of  agreement  between  partners  after  dissolution. 

Cited  in  note  in  «J  A.  S.  R.  672,  on  effect  of  agreements  between  partners  after 
dissolution  respecting  liabilities. 

44  AM.  RSP.  672,  CARTON  v.  HiIilNOIS  C.  R.  CO.  59  IOWA,  148,  IS 
N.  W.  67. 

State  control  of  Interstate  carriers. 

Cited  in  Stanley  v.  Wabash,  St  L.  &  P.  R.  Co.  100  Mo.  435,  8  IaR.A.  549,  8 
Inters.  Com.  Rep.  176,  13  S.  W.  709,  denying  validity  of  state  statute  requir- 
ing railroad's  to  furnish  double-decked  cars  for  inter-state  shipment  of  sheep. 

Cited  in  reference  note  in  56  A.  S.  R.  691,  on  power  of  states  to  regulate  in- 
terstate commerce  before  Congress  has  acted. 
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—  Reinilation  of  rates. 

Cited  in  State  ex  rel.  Railroad  &  W.  Commission  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  12  A.  S.  R.  730,  40  Minn.  267,  3  L.R«A.  238,  2  Inters.  Com.  Rep.  619,  41  N. 
W.  1047,  denying  right  of  state  railroad  commission  to  prescribe  transportation 
rates  between  two  points  within  state  over  route  passing  across  sister  state;  Rail- 
road Comrs.  V.  Wabash  R.  Co.  126  Mich.  113,  85  N.  W.  466,  sustaining  railroad 
c<nnmissioner's  right  to  include  earnings  within  state  arising  from  interstate  com- 
merce in  fixing  rate  for  domestic  commerce;  Kaeiser  v.  Illinois  C.  R.  Co.  5  Mc- 
Crary,  496,  18  Fed.  161;  Louisville  &  N.  R.  Co.  v.  Railroad  Commission,  19  Fed. 
679,  denying  state's  right  to  reg^ilate  transportation  charges  for  passengers  and 
commodities,  between  points  in  different  states;  Mobile  &.  O.  R.  Co.  v.  Sessions, 
28  Fed.  692;  Hardy  v.  Atchison,  T.  &  S.  F.  R.  Co.  32  Kan.  698,  6  Pac.  6;  State 
V.  Chicago  A  N.  W.  R.  Co.  70  Iowa,  162,  30  N.  W.  398, — denying  state's  right  to 
regulate  charges  for  transportation  of  goods  between  points  within  and  points 
without  state;  Stanley  v.  Wabash,  St.  L.  &  P.  R.  Co.  100  Mo.  435,  8  L.R.A.  549,  3 
Inters.  Com.  Rep.  176,  13  S.  W.  709,  denying  validity  of  state  statute  limiting^ 
price  per  carload  for  interstate  shipment  of  sheep;  Gatton  v.  Chicago,  R.  I.  &  P. 
R.  Co.  95  Iowa,  112,  28  L.R.A.  666,  63  N.  W.  689,  denying  state's  right  to  auth- 
orize recovery  for  over  charges  for  freights  on  interstate  shipment;  Cook  v.  Chi- 
cago, R.  I.  A  P.  R.  Co.  76  Iowa,  169,  39  N.  W.  253,  as  to  state's  right  to  authorize 
recovery  for  overcharges  for  interstate  shipments;  Jennings  v.  Big  Sandy  &.  C. 
R.  Co.  61  W.  Va.  664,  67  S.  E.  272,  holding  contract  between  a  shipper  and  a 
railroad  company,  for  the  carriage  of  goods  within  one  state  to  a  point  in  anoth- 
er state,  is  interstate  commerce  and  is  not  subject  of  state  regulation  as  to  tolls 
or  compensation  therefor. 

Cited  in  note  in  11  L.R.A.  462,  on  state  regulation  of  fares  and  freights. 
State's  povirer  to  regulate  rates  for  domestic  transportation. 

Cited  in  Railroad  Comrs.  v.  Wabash  R.  Co.  123  Mich.  669,  82  N.  W.  52G,  sus- 
taining validity  of  state  statute  regulating  charges  for  passenger  traiis[>i>itution 
between  points  within  state. 

44  AM.  REP.  67«,  COOK  v.  BURIilNGTON,  50  IOWA,  251,   13  N.   W. 

lis. 

Doable  taxation. 

Cited  in  notes  in  74  A.  D.  96,  on  duplicate  taxation;  2  L.R.A.  801,  on  riglit  t<^^ 
tax  interest  of  both  mortgagor  and  mortgagee. 
•~Of  stock  and  property  of  corporation. 

Cited  in  Davenport  Nat.  Bank  v.  Mittelbuscher,  16  Fed.  225;  Western  U.  TeJeg 
Co.  V.  Poe,  61  Fed.  449;  Equitable  L.  Ins.  Co.  v.  Board  of  Equalization,  74  Iowa,. 
178,  37  N.  W.  141;  First  Nat.  Bank  v.  Albia,  86  Iowa,  28,  62  N.  W.  334,— as  to- 
right  to  tax  stock  and  property  of  corporations;  Henkle  v.  Keota  68  Iowa,-  384, 
27  N.  W.  260;  Rahm  v.  Domayer,  137  Iowa,  24,  16  L.R.A.(N.S.)  727,  114  N.  W. 
646;  Western  Ins.  Co.  v.  Ratterman,  46  Ohio  St.  163,  2  L.RJ^.  656, 19  N.  E.  660, — 
holding  legislature  has  power  to  tax  property  of  corporation  and  also  impose  tax 
on  shares  of  stock  of  corporation  as  property  of  stockholders. 

Cited  in  notes  in  2  L.R.A.  799,  distinguishing  between  taxation  of  capital  stock 
and  shares  of  corporation;  58  L.R.A.  686,  on  taxation  of  stockholders. 

Distinguished  in  Stroh  v.  Detroit,  131  Mich.  109,  90  N.  W.  1029,  holding  tax- 
ation of  shares  of  stock  held  by  a  resident  of  Michigan  in  a  foreign  corporation, 
all  of  whose  property  is  located  and  taxed  within  this  state,  is  double  taxation,. 
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and  as  such  is  prohibited  by  constitutional  requirement  that  taxation  shall  be 
uniform. 

Constitutional  provisions  reqairlnfi:  uniformity  of  taxation. 

Cited  in  Hawkeye  Ins.  Co.  v.  French,  109  Iowa,  585,  80  N.  W.  660,  as  to  the 
end  they  seek  to  attain. 

44  AM.  REP.  685,  WOODBURY  T.  ROBE31TS,  5»  IOWA,  S48,  IS  N.  W. 

SIS. 
Certainty  of  time  of  payment  in  promissory  note. 

Cited  in  Culbertson  v.  Nelson,  93  Iowa,  187,  67  A.  S.  R.  266,  27  L.R.A.  222, 
61  N.  W.  854;  Sawyer  v,  Campbell,  107  Iowa,  297,  78  N.  W.  66,— as  to  necessity 
of  certainty  to  render  notes  negotiable;  Riker  v.  Sprague  Mfg.  Co.  14  R.  I.  402, 
51  A.  K  413,  holding  if  time  of  payment  named  in  a  note  must  certainly  come, 
although  the  precise  day  may  not  be  specified  therein  it  is  sufficiently  certain 
as  to  time  to  be  negotiable. 

Cited  in  reference  notes  in  47  A.  R.  808,  on  negotiability  of  note  payable  in 
year  or  before  if  made  out  of  sale;  51  A.  R.  418,  on  wliat  uncertainty  as  to 
amount  of  time  renders  note  non-negotiable;  94  A.  S.  R.  275,  on  certainty  of  time 
as  element  of  negotiability. 

Cited  m  notes  in  41  A.  R.  84;  53  A.  S.  R.  347, — on  uncertainty  of  time  of  pay- 
ment as  affecting  negotiabilty;  31  L.R.A.  234,  on  provision  for  renewal  as  af- 
fecting negotiability  of  note. 
—  Options  to  extend  or  hasten  maturity. 

Cited  in  Union  Stock  Yards  Nat.  Bank  v.  Bolan,  14  Idaho,  87,  125  A.  S.  R.  146, 
93  Pac  508;  Glidden  v.  Henry,  104  Ind.  278,  54  A.  R.  316,  1  N.  E.  369;  Oyler 
V.  McMurray,  7  Ind.  App.  645,  34  N.  E.  1004;  Matchett  v.  Anderson  Foundry 
&  Macb.  Works,  29  Ind.  App.  207,  94  A.  S.  R.  272,  64  N.  E.  229;  City  Nat.  Bank 
T.  Gunter  Bros.  67  Kan.  227,  72  Pac.  842;  National  Bank  v.  Kenney,  35  Tex.  Civ. 
App.  434,  80  S.  W.  555, — holding  agreement  for  inde6nite  extension  destroys  ne- 
gotiability; Evans  v.  Oden,  30  Ind.  App.  207,  65  N.  E.  755,  holding  a  promissory 
note  containing  a  clause  waiving  defenses  on  the  ground  of  any  extension  of  time 
of  payment  that  might  be  given  by  holder  is  not  negotiable  as  inland  bill  of  ex- 
change; Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313,  holding 
note  not  negotiable  which  gives  to  payee  ''full  power  of  declaring  note  due  at  any 
time  they  may  deem  this  note  unsecure  even  before  maturity  of  the  same. 

Cited  in  note  in  125  A.  S.  R.  201,  on  effect  of  provision  for  extension  of  time 
on  negotiability  of  instrument. 

Distinguished  in  First  Nat.  Bank  v.  Buttery,  17  N.  D.  326,  16  L.R.A.(N.S.) 
878,  116  N.  W.  341,  17  A.  &  E.  Ann.  Cas.  52,  holding  the  negotiable  quality  of 
promissory  note  is  nou  destroyed  by  a  provision  therein,  that  the  makers  and  in- 
dorsers  thereof  severally  waive  presentment  of  payment  and  notice  of  protest  and 
consent  that  the  time  of  payment  may  be  extended  without  notice,  when  by  its 
terms,  it  is  nuule  payable  on  or  before  a  day  named;  Farmer  v.  Bank  of  Graet- 
inger,  130  Iowa,  469,  107  N.  W.  170,  holding  the  provision  in  a  note  that  sureties 
consent  to  an  extension  of  time  of  payment  without  notice  does  not  effect  its 
negotiability. 
Law  merchant. 

Cited  in  First  Nat.  Bank  v.  McCullough,  50  Or.  608,  126  A.  S.  R.  758,  17  LJI.A. 
(N.S.)  1105,  93  Pac.  366,  as  to  it  having  become  part  of  common  law. 
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14  AM.  REP.  686,  STATE  ▼.  CONNOR,  59  IOWA,  357,  IS  N.  W.  827. 

.Issaalt  with  Intent  to  kill. 

Cited  in  notes  in  98  A.  S.  R.  359;  41  L.  ed.  U.  S.  482,— on  assault  with  intent 
to  kill  or  murder. 

44  AM.  REP.  687,  BIARION  t.  CHICAGO,  R.  I.  *  P.  R.  CO.  89  IOWA, 

428,  18  N.  W.  415. 
lil ability  of  master  for  torts  of  servant. 

Cited  in  Collette  v.  Rebori,  107  Mo.  App.  711,  82  S.  W.  652,  holding  that  to 
render  master  liable  servant  must  have  been  acting  in  the  capacity  in  which  he 
was  employed;  Healy  v.  Patterson,  123  Iowa,  73,  98  N.  W.  576,  denying  master's 
liability  for  injury  negligently  inflicted  by  servant  unauthorizedly  operating  ma- 
ehinery;  Sullivan  v.  Louisville  &  N.  R.  Co.  116  Ky.  447,  103  A.  S.  R.  330,  74  S. 
W.  171,  holding  railway  company  not  liable  where  a  member  of  switching  crew 
was  injured  by  explosion  of  a  torpedo  which  foreman  of  crew  placed  in  front  of 
locomotive  as  a  prank. 

Cited  in  notes  in  41  A.  R.  341,  on  liability  of  master  for  torts  of  his  servants ; 
27  L.R.A.  164,  on  necessity  that  servant  must  have  been  acting  in  capacity  for 
which  he  was  employed  to  render  master  liable  for  his  wrongful  and  negligent 
act  towards  one  having  no  claim  on  master. 

Distinguished  in  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  116  Iowa,  338,  66  L.RA. 
748,  88  N.  W.  841,  holding  company  liable  for  injury  to  child  due  to  engineer 
blowing  o£f  steam  to  frighten  her. 
—  liiablllty  to  passengers  or  trespassers  on  train. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moran,  129  111.  App.  38,  holding  brake- 
man  has  no  implied  authority  to  eject  a  person  from  a  railroad  train;  Ephland 
V.  Missouri  P.  R.  Co.  71  Mo.  App.  697  (dissenting  opinion),  majority  sustaining 
carrier's  liability  to  passenger  injury  by  jumping  from  train  at  brakeman's  warn- 
ing given  without  reasonable  expectation  of  danger ;  Pennsylvania  Co.  v.  Dean,  92 
Ind.  459,  sustaining  necessity  of  alleging,  in  action  for  injury  by  being  forced  off 
train  by  servants,  capacity  in  which  plaintiff  was  traveling;  Planz  v.  Boston  & 
A.  R.  Co.  157  Mass.  377,  17  L.R.A.  835,  32  N.  K  366,  denying  carrier's  liability 
to  trespasser  injured  in  being  ejected  from  freight  train  by  brakeman;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Peterson,  144  Ind.  214,  42  N.  E.  480;  Farber  v.  Missouri 
P.  R.  Co.  116  Mo.  81,  20  L.R.A.  360,  22  S.  W.  631;  Chicago  R.  I.  &  P.  R.  Co.  ▼. 
Brackman,  78  III  App.  141, — denying  carrier's  liability  to  trespasser  injured  in  be- 
ing ejected  from  freight  train  by  brakeman  whose  authority  is  not  proven ;  Chesa- 
peake &  O.  R.  Co.  V.  Anderson,  93  Va.  660,  25  S.  E.  947,  sustaining  company's  lia- 
bility for  injuries  inflicted  on  trespasser  ejected  from  freight  train  by  brakeman, 
when  implied  authority  is  proven;  Coll  v.  Toronto  R.  Co.  26  Ont.  App.  Rep.  66, 
holding  that  railway  is  not  liable  for  act  of  motorman  in  pushing  newsboy  oflT 
car. 

Cited  in  notes  in  42  A.  R.  36;  64  A.  S.  R.  90,^n  master's  liability  for  inju- 
ries by  servants  to  passengers  and  trespassers;  17  E.  R.  C.  278;  26  E.  R.  C.  142, 
—on  liability  of  carrier  for  act  of  servant. 

Distinguished  in  Carter  v.  Louisville,  N.  A.  ft  C.  R.  Co.  98  Ind.  552,  49  A.  R. 
780,  sustaining  carrier's  liability  to  trespasser  injured  in  being  pushed  from 
rapidly  moving  switching  engine  by  servant  in  charge;  McKeon  v.  New  York,  N. 
H.  &  H.  R.  Co.  183  Mass.  271,  97  A.  S.  R.  437,  67  N.  E.  329,  holding  passenger 
brakeman  acting  within  scope  of  duly  in  ejecting  trespasser  from  train. 
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CRmer'8  liability  for  Injury  to  tresimsser  generally. 

Cited  in  Handley  y.  Missouri  P.  R.  Co.  61  Kan.  237,  69  Pac  271,  denying  car- 
rier's liability  for  injury  to  trespasser  riding  under  car,  where  knowledge  of  his 
preeenoe  there  not  proved. 

44  AM.  KBP.  688,  HOIiliSN  y.  DAVIS,  59  IOWA,  444,  IS  N.  W.  418. 
Negotiable  instrnmcnt  blank  as  to  amount. 

Cited  in  Vinson  v.  Palmer,  45  Fla.  630,  34  So.  276,  holding  when  it  is  ob- 
yiouely  the '  purpose  of  the  maker  that  the  body  of  a  promissory  note  shall 
contain  the  complete  promise  of  payment,  and  no  amount  is  named  therein, 
the  writing  does  not  constitute  a  note;  Witty  v.  Michigan  Mut.  ^L.  Ins.  Co. 
123  Ind.  411,  18  A.  S.  R.  327,  8  L.R.A.  365,  24  N.  E.  141,  as  to  whether  ne- 
gotiable when  blank;  Culbertson  v.  Nelson,  93  Iowa,  187,  67  A.  S.  R.  266,  27 
IJKJL  222,  61  N.  W.  854,  as  to  necessity  of  amount  being  certain;  Chestnut 
y.  Chestnut,  104  Va.  539,  2  L.RA.(N.S.)  879,  52  S.  K  348,  7  A.  &  E.  Ann. 
Cas.  802,  holding  where  a  blank  in  body  of  a  negotiable  note  for  the  amount 
thereof  is  left  unfilled  the  instrument  is  incomplete  and  there  can  be  no  recov- 
ery on  it;  but  it  is  not  invalid  simply  because  incomplete. 

Cited  in  reference  notes  in  51  A.  R.  418,  on  what  uncertainty  as  to  amount  or 
time  renders  note  non-n^otiable;  18  A.  8.  R.  329,  on  statement  of  amount  in 
promissoiy  notes. 
<»  Blank  In  body  and  figures  In  margin. 

Cited  in  Merritt  y.  Boyden,  191  III  136,  85  A.  S.  R.  246,  60  N.  m.  907, 
Isolding  marginal  figures  placed  above  and  outside  note  no  part  of  same. 

Cited  in  note  in  2  L.R.A.(N.S.)   879,  on  efifect  of  marginal  words  or  figures 
in  bill  or  note  otherwise  blank  as  to  amount. 
-Jurisdiction  acquired  by  appeal. 

Cited  in  Erret  v.  Pritchard,  121  Iowa,  496,  96  N.  W.  963,  holding  where  a 
justice  of  the  peace  had  no  jurisdiction  the  district  court  on  appeal  does  not 
aoqnire  it. 
Amendments  on  appeal  from  justice  court. 

Distinguished  in  Kuhn  v.  Kubn,  70  Iowa,  682,  28  N.  W.  541 ;  Boos  y.  Duliu, 
103  Iowa,  331,  72  N.  W.  533, — holding  them  allowable  where  they  do  not  set 
up  any  new  demand  or  counterclaim. 
Parol  eyldence  to  explain  note. 

Cited  in  reference  note  in  47  A.  R.  408,  on  admissibility  of  parol  evidence 
to  explain  uncertainty  as  to  date  of  payment  of  note. 

Cited  in  notes  in  2  E.  R.  C.  717,  on  admissibility  of  parol  evidence  to 
explain  ambiguity;  11  E.  R.  C.  230,  on  admissibility  of  parol  evidence  to  vary 
terms  of  negotiable  instruments. 

44  AM.  REP.   •92,  HUDSON  y.  CHICAGO  &  N.  W.  B.  CO.  59  IOWA, 

581,  IS  N.  W.  7S5. 
Evidence  of  prior  accidents  to  show  negligence  or  safety. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Haas,  35  Ind.  App.  626,  74  N.  E. 
1003,  as  to  admissibility  of  evidence  that  no  other  accidents  had  occurred  at 
certain  place;  Bryce  v.  Chicago,  M.  k  St.  P.  R.  Co.  103  Iowa,  665,  72  N.  W. 
780,  holding  evidence  that  no  accident  had  happened  for  nine  years  not  ad- 
nissible  to  show  that  railroad  company  was  not  negligent  in  constructing 
Am.  Rep.  Vol.  XIX.— 9. 
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bridge;  0*Mara  v.  Newton  A  N.  W.  R.  Co.  140  Iowa,  190,  118  N.  W.  377; 
Mier  v.  Phillips  Fuel  Co.,  130  Iowa,  670,  107  N.  W.  621,— as  to  its  admissi- 
bility; Diamond  Rubber  Co.  t.  Harryman,  41  Colo.  415,  15  L.R.A.(N.b.)  775, 
92  Pac.  922;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Wynant,  114  Ind.  525,  5  A.  S.  R. 
644,  17  N.  E.  118;  Bell  v.  Chicago,  B.  &  Q.  R.  Co.  64  Iowa,  321,  20  N.  W.  456; 
Kuhns  V.  Wisconsin,  I.  &  N.  R.  Co.  76  Iowa,  67,  40  N.  W.  92;  Mathews  v.  Cedar 
Rapids,  80  Iowa,  459,  20  A.  S.  R.  436,  45  N.  W.  894;  Miller  v.  Illinoia  C.  R. 
Co.  89  Iowa,  567,  57  N.  W.  418;  Croddy  v.  Chicago,  R.  I.  &  P.  R.  Co.  91 
Iowa,  598,  60  N.  W.  214;  Potter  v.  Cave,  123  Iowa,  98,  98  N.  W.  569;  Wise 
y.  Ackerman,  76  Md.  375,  25  Atl.  424;  Moore  v.  Richmond,  85  Va.  538,  8 
S.  JE.  387;  Phillips  v.  Willow,  70  Wis.  6,  5  A.  S.  R.  114,  34  N.  W.  731,— 
holding  it  inadmissible  to  show  defect  in  highway;  Hannum  t.  Hill,  52  W.  Va. 
166,  43  S.  E.  223,  holding  evidence  of  conditions  long  prior  to  the  accident 
inadmissible. 

Cited  in  reference  notes  in  40  A.  S  .R.  692,  on  admissibility  of  evidence  of 
other  accidents;  49  A.  R.  614,  on  admissibility  of  evidence  of  other  accidents 
from  same  cause;  5  A.  S.  R.  117,  on  evidence  of  similar  accidents  from  same 
defect  in  highway. 

Cited  in  reference  notes  in  40  A.  S.  R.  692,  on  admissibility  of  evidence  of 
evidence  that  others  safely  passed  danger;  11  £.  R.  C.  244,  246;  21  A.  8.  R. 
332, — on  evidence  of  previous  accidents. 

Distinguished  in  Heinmiller  v.  Winston  Bros.  131  Iowa,  32,  117  A.  S.  R. 
405,  6  L.RJl.(N.S.)  150,  107  N.  W.  1102,  holding  where  plaintirs  horse  waa 
frightened  while  being  driven  along  the  highway  toward  an  elevated  railway 
crossing,  by  a  steam  shovel  of  the  railway  company  on  right  of  way  near 
crossing,  evidence  that  other  ordinary  gentle  horses  were  frightened  by  the 
shovel  at  the  same  time,  and  when  it  was  practically  in  the  same  position, 
was  competent. 

Disapproved  in  Topeka  v.  Slierwood,  39  Kan.  690,  18  Pac.  933;  Lombar  v. 
East  Tawas,  86  Mich.  14,  48  N.  W.  947, — holding  evidence  that  others  have 
stepped  into  the  same  hole  in  the  walk  before  the  time  of  plaintifiTs  injury  ia 
competent  as  bearing  upon  the  existence  and  character  of  defect  complained  of. 
Evidence  of  repair  after  accident. 

Cited  in  Nalley  v.  Hartford  Carpet  Co.  61  Conn.  524,  50  A.  R.  47;  Georgia 
Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  164,  59  L.R.A.  118,  42  S.  E.  405; 
Terre  Haute  &  I.  R.  Co.  v.  Clem,  123  Ind.  15,  18  A.  8.  R.  303,  7  L.R.A.  588, 
23  N.  E.  965;  Chicago  ft  E.  R.  Co.  v.  Lee,  17  Ind.  App.  215,  46  N.  E.  543; 
Titus  V.  Chicago,  M.  ft  St.  P.  R.  Co.  128  Iowa,  194,  103  N.  W.  343;  Shinners 
V.  Locks  ft  Canals,  154  Mass.  168,  26  A.  S.  R.  226,  12  L.R.A.  554,  28  N.  E. 
10;  McGarr  v.  National  ft  P.  Worsted  Mills,  24  R.  I.  447,  96  A.  S.  R.  749, 
60  L.R.A.  122,  53  Atl.  320;  Green  v.  Ashland  Water  Co.  101  Wis.  258,  70 
A.  S.  R.  911,  43  L.R.A.  117,  77  N.  W.  722,--holding  it  inadmissible;  Skottow© 
r.  Oregon  Short  Line  ft  U.  N.  R.  Co.  22  Or.  430,  16  L.R.A  593,  30  Pac.  222, 
holding  while  evidence  of  additional  precautions  or  subsequent  repair  is  not 
oompetent  for  the  purpose  of  proving  antecedent  negligence,  it  is  competent 
for  the  purpose  of  showing  that  the  place  where  the  injury  occurred  was  un- 
der control  of  defendant,  and  he  may  require  the  court  to  restrict  such  evi- 
dence to  its  legitimate  effect  by  proper  instruction;  Plunkett  v.  Clearwater 
Bleachery  ft  Mfg.  Co.  80  S.  C.  310,  61  S.  E.  431  (dissenting  opinion),  as  to 
the  admissibility  of  such  evidence. 


Digitized 


by  Google 


131  NOTES  OX  AMERICAN  REPORTS.  [692-696 

Cited  in  reference  note  in  18  A.  S.  R.  309,  on  evidence  of  subsequent  repairs 
M  proof  of  prior  negligence. 

Distinguished  in  Frohs  v.  Dubuque,  109  Iowa,  219,  80  N.  W.  341,  holding 
in  action  against  city  for  injuries  caused  by  defective  walk,  there  is  no  error 
in  incidentally  admitting  evidence  that  the  walk  was  afterwards  taken  up  and 
a  new  one  laid  in  its  place,  to  show  how  it  came  that  witness  knew  condition 
of  stringers  on  which  boards  were  laid,  when  the  court  in  admitting  the  evi- 
dence states  that  its  scope  should  be  so  limited;  Wimber  v.  Iowa  C.  R.  Co. 
114  Iowa,  561,  87  N.  W.  505,  holding  evidence  that  photograph  exhibited  did 
not  show  a  set  of  guard  rails  and  that  said  rails  had  been  removed  from  place 
of  accident  since  accident,  inadmissible. 

Disapproved  in  Harder  v.  Leary,  35  111.  App.  420;  St.  Louis  &  S.  F.  R.  Co. 
V.  Weaver,  35  Kan.  412,  57  A.  R.  176,  11  Pac.  408,— holding  it  admissible. 
Erldcnce  of  method  of  performing  service  snbsequent  to  accident. 

Cited  in  Hodges  v.  Perciva),  132  111.  53,  23  N.  E.  423,  holding  that  evidence 
of  use  of  air  cushion  after  elevator  accident  is  incompetent;  Fitter  v.  Iowa 
Teleph.  Co.  129  Iowa,  610,  106  N.  W.  7,  holding  it  not  admissible  to  show  that 
first  method  adopted  was  negligent. 

Cited   in  notes  in  50  A.   R.   54,  on   evidence   of  precautions   subsequent  to 
accident  as  proof  of  negligence;   57   A.  R.  183,  on  construction   or  alteration 
after  railroad  accident  as  evidence  that  conditions  were  previously  dangerous; 
12  L.R^.  560,  on  precautions  after  accident  as  evidence  of  negligence. 
Proof  of  liabita  of  person. 

Cited  in  Dalton  v.  Chicago,  R.  I.  &  P.  R.  Go.  114  Iowa,  257,  86  N.  W.  272, 
holding  habit  cannot  be  proved  by  evidence  that  party  had  previously  done  the 
same  thing. 
Statement  of  facts  and  law  question  In  certified  cases. 

Cited  in  Gillooby  v.  Chicago,  M.  &  St.  P.  R.  Co.  61  Iowa,  53,  15  N.  W.  604. 
holding  to  give  court  jurisdiction  certificate  must  present  questions  of  law 
only  and  must  point  out  the  specific  questions  of  law  to  be  determined  without 
mingling  them  with  questions  of  fact;  Winelander  v.  Jones,  77  Iowa,  401,  42 
X.  W.  333,  holding  certificate  which  recited  the  ultimate  facts  which  evidence 
established  and  upon  which  certified  questions  of  law  depended,  and  did-  not 
require  the  court  to  determine  effect  of  the  evidence,  sufficient;  Bensley  v.  Chi- 
cago &  N.  W.  R.  Co.  79  Iowa,  266,  44  N.  W.  544;  Des  Moines  Ins.  Co.  v. 
Briley,  79  Iowa,  485,  44  N.  W.  715, — ^holding  facts  upon  which  the  certified 
questions  of  law  arise  must  be  stated  in  certificate. 

Cited  in  note  in  31  L.R.A.  396,  on  definiteness  of  question  to  be  certified. 
Action  against  railroad  for  damages  from  defective  cattle  gnards. 

Cited  in  note  in  9  L.R.A.(N.S.)  354,  on  private  action  for  violation  of  stat- 
ute requiring  railroads  to  maintain  cattle  guards  at  crossings. 

44   AM.   REP.    696,   GREEN  v.   WIIiDING,    59   IOWA,    679,    IS   N.   W. 

761. 
Time  for  disaffirmance  of  deed  after  reaching  majority. 

Cited  in  Ward  v.  Laverty,  19  Neb.  429,  27  N.  W.  393;  O'Brien  v.  Gasliii, 
20  Neb.  347,  30  N.  W.  274, — ^holding  minor  who  has  conveyed  his  real  estate 
must  disaffirm  his  deed  within  a  reasonable  time  after  he  becomes  of  age; 
(yRomke  v.   Hall,   38   App.  Div.  534,  56  N.  Y.   Supp.   471,   holding  neglect  of 
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infant  to  disaffirm  deed  for  period  of  fourteen  months  after  attaining  his  ma^ 
jority  was  not,  in  absence  of  evidence  of  any  intention  to  ratify  it,  such  mi- 
reasonable  delay  as  to  warrant  conclusion  that  it  had  been  ratified;  Dolph  y. 
Hand,  156  Pa,  91,  36  A.  a  R.  26,  27  Atl.  114,  32  W.  N.  C.  460,  holding  infant 
could  not  disaffirm  deed  fifteen  years  after  reaching  majority. 

Cited  in  reference  note  in  18  A.  S.  R.  674-676,  on  disaffirmance  of  deeds 
within  reasonable  time  after  reaching  majority. 
Contracts  of  Infants,  dlsalBrmance  of. 

Cited  in  Beickler  v.  Guenther,  121  Iowa,  419,  96  N.  W.  396,  holding  where  a 
minor  seeks  to  disaffirm  his  contract  during  his  minority,  an  ofifer  in  writing 
to  return  property  received  by  him,  in  absence  of  an  acceptance,  is  equivalent 
to  a  tender,  and  if  he  thereafter  disposes  of  the  property  it  will  not  defeat 
his  right  to  disaffirm. 
Validity  of  infant's  contracts. 

Cited  in  notes  in  18  A.  S.  R.  676,  on  infants'  contracts  as  void  or  voidable; 
18  A.  S.  R.  682,  on  validity  of  infants'  deed  of  conveyance;  6  E.  R.  C.  64,  on 
validity  of  infants'  contracts. 

44  AM.  RBP.  699,  liA  NORRI8  T.  STATE,  IS  TBX.  APP.  SS. 
Occnpation  tax  on  liquor  sellers. 

Cited  in  Standford  v.  State,  16  Tex.  App.  331,  holding  a  single  sale  of  in- 
toxicating liquors  does  not  of  itself  constitute  pursuing  or  following  the  occu- 
pation of  liquor  dealer  within  purview  of  statute;  Merritt  v.  State,  19  Tex. 
App.  436,  holding  it  is  the  occupation  and  not  the  act  of  selling  liquor  which 
is  taxable. 
lilabillty  of  servant  selling  liquor  without  license  tax. 

Cited  in  Davidson  v.  State,  27  Tex.  App.  262,  11  S.  W.  371,  holding  an  em- 
ployee who  follows  the  occupation  of  selling  inhibited  liquors  when  tax  im- 
posed by  law  has  not  been  paid,  is  equally  with  his  principal  amendable  to 
the  statute. 

Cited  in  note  in  12  L.R.A.(N.S.)   948,  on  liability  of  agent  or  employee  in 
case  license  tax  is  not  paid  by  employer. 
Brror  In  charge  as  ground  for  reversal. 

Cited  in  Levine  v.  State,  22  Tex.  App.  683,  3  S.  W.  660,  holding  error  in 
charge  opportunely  excepted  to  under  code  necessitates  a  reversal  of  the  con- 
viction. 

44  AM.  RBP.   701,  WOOD  t.  STATE,   IS  TEX.  APP.   1S5. 
Verdict  decided  by  lot  or  quotient. 

Cited  in  White  v.  SUte,  37  Tex.  Crim.  Rep.  661,  40  S.  W.  789;  Ulrich  v. 
State,  30  Tex.  App.  61,  16  S.  W.  769, — holding  where  in  determining  the  pun- 
ishment each  juror  writes  down  a  period  of  imprisonment  and  the  punishment 
fixed  is  quotient  obtained  by  dividing  the  total  years  of  punishment  by  twelve 
the  verdict  is  illegal. 

Cited  in  reference  note  in  108  A.  S.  R.  974,  on  quotient  verdicts  in  criminal 
cases. 

Cited  in  note  in  134  A.  8.  R.  1061,  on  misconduct  of  jurors  other  than  their 
separation  for  which  a  verdict  may  be  set  aside. 


Digitized 


by  Google 


188  NOTES  ON  AMERICAN  REFOBTS.  [696-706 

44  AM.  BBP.  70S,  COMPTON  t.  STATE,  IS  TBX.  APP.  271. 
HoslMuid  and  wife  ma  witnesses  a^lnst  eadi  other. 

Cited  in  Johnson  v.  State,  27  Tex«  App.  135,  11  8.  W.  34,  holding  one  ean- 
not  testify  against  other  unless  prosecution  he  for  an  offense  committed  by  one 
against  the  other;  Baxter  v.  State,  34  Tex.  Crim.  Rep.  516,  53  A.  S.  R.  720, 
31  8.  W.  394,  holding  under  code  wife  is  an  incompetent  witness  against  her 
husband  where  he  is  being  prosecuted  for  a  slander  uttered  against  her; 
State  V.  Woodrow,  56  W.  Va.  527,  112  A.  S.  R.  1001,  2  L.R.A.(N.S.)  862,  52 
8.  E.  645,  6  A.  &  E.  Ann.  Cas.  180,  holding  wife  not  competent  witness  against 
husband  in  proseoution  against  him  for  murder  of  his  infant  child,  though  the 
same  ball  killed  the  child  and  wounded  the  wife,  while  the  child  was  in  her 
arms. 

Cited  in  reference  notes  in  43  A.  S.  R.  191,  on  husband  or  wife  as  witnesses; 
30  A.  S.  R.  493,  on  competency  of  husband  or  wife  as  witness  in  action  by 
the  other. 

Cited  in  note  in  2  L.R.A.(N.S.)  865,  on  husband  or  wife  as  witness  against 
the  other  in  case  of  crime  against  third  persons. 
~I]i  crimes  offensive  to  marital  chastity. 

Cited  in  Bassett  v.  United  SUtes,  137  U.  S.  496,  34  L.  ed.  762,  11  Sup.  Ct. 
Rep.  165,  holding  wife  is  not  competent  witness  in  Utah  against  her  husband 
on  trial  under  indictment  for  polygamy;  Thomas  v.  State,  14  Tex.  App.  70, 
holding  husband  not  competent  witness  against  wife  in  prosecution  for  adul- 
tery; McLean  y.  State,  32  Tex.  Crim.  Rep.  521,  24  S.  W.  898,  holding  under 
code  on  the  joint  prosecution  of  a  husband  and  another  woman  for  adultery 
the  wife  of  the  man  is  not  competent  as  a  witness  against  the  parties; 
INsople  V.  Quanstrom,  93  Mich.  254,  17  L.RJL  723,  53  N.  W.  165;  State  y. 
Kniffen,  44  Wash.  485,  87  Pac.  837,  12  A.  &  E.  Ann.  Cas.  113,— holding  bigamy 
is  not  an  offense  committed  by  one  spouse  against  the  other,  hence  the  first 
wife  is  not  a  competent  witness  against  husband  under  the  code. 

Cited  in  note  in  106  A.  S.  R.  767,  on  husband  or  wife  as  witness  for  or 
against  the  other  in  prosecution  for  incest. 

Distinguished  in  Alonzo  ▼.  State,  15  Tex.  App.  378,  49  A.  R.  207,  holding 
husband  of  defendant's  paramour  competent  witness  against  former  in  prose- 
cution for  adultery  with  the  wife. 
Who  is  "female  relation." 

Cited  in  Clanton  v.  State,  20  Tex.  App.  615,  holding  stepdaughter  "female 
relation**  within  meaning  of  statute  reducing  homicide  to  manslaughter  where 
person  Irilled  is  guilty  of  insulting  words  or  conduct  to  female  relaticm  of  ac- 
cused. 
Wbat  constitutes  Incest. 

Cited  in  note  in  31  L.RJk.(N.S.)  773,  on  incest  between  persons  related  by 
marriage. 

44  AM.  RES^.  706,  HAVN  t.  STATE,  IS  T£X.  APP.  S8S. 
Snlllcieiicy  of  conclusion  of  indictment  or  information   under   Consti- 
tvtlon. 

died  in  Thompson  ▼.  State,  15  Tex.  App.  39,  holding  Constitution  of  state 
regies  that  all  prosecutions  shall  c<mclude  with  words  "Against  the  peace 
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and  dignity  of  the  state"  and  the  omission  of  the  word  "the"  before  the  word 
''state*'  is  fatal  to  the  sufficiency  of  an  indictment  or  information. 

Cited  in  reference  note  in  71  A.  S.  R.  275,  on  conclusion  of  indictment. 

Distinguished  in  Rowlett  v.  State,  23  Tex.  App.  191,  4  8.  W.  582,  holding  if 
indictment  concludes  with  the  phrase  "Against  the  peace  and  dignity  of  the 
state"  no  words  following  that  phrase  and  not  forming  part  of  it  can  vitiate 
the  indictment. 
Secondary  evidence  of  original  confession. 

Cited  in  Williams  v.  SUte,  38  Tex.  Crim.  Rep.  128,  41  S.  W.  645,  holding 
before  it  can  be  introduced  it  must  be  shown  that  original  has  been  lost. 
Proof  of  handwriting  by  comparison. 

Cited  in  Chester  ▼.  Stote,  23  Tex.  App.  577,  5  S.  W.  125,  holding  court 
erred  in  permitting  written  documents  used  by  expert  witness  as  standards  of 
comparison  to  go  into  hands  of  jury  to  be  used  by  them  as  proof  of  the  band 
writing  of  the  alleged  forged  instrument. 

Cited  in  note  in  63  L.R.A.  968,  on  presumptions  as  to  nonexpert  witnesses* 
knowledge  of  handwriting. 

44  AM.  RSP.  708,  WOOLDRIDGE  T.  STATE,  IS  TEX.  APP.  44S. 

Necessity  of  verdict  stating  degree  of  murder. 

Cited  in  Keeler  v.  State,  73  Neb.  441,  103  N.  W.  64,  as  to  the  necessity; 
Sanders  v.  State,  18  Tex.  App.  372;  Armstead  v.  State,  22  Tex.  App.  51,  2  S. 
W.  627;  Lyles  v.  State,  48  Tex.  Crim.  Rep.  119,  86  S.  W.  763,— holding  wher*» 
verdict  fails  to  state  what  degree  the  jury  finds  defendant  guilty,  the  judgment 
must  be  reversed. 

Cited  in  reference  note  in  89  A.  S.  R.  242,  on  sufficiency  of  verdict  in  criminal 
cases. 
Power  and  duty  of  court  as  to  insufficient  verdict. 

Cited  in  Walker  v.  State,  13  Tex.  App.  618,  holding  it  is  the  duty  of  the  trial 
court  to  refuse  to  receive  a  verdict  which  is  manifestly  informal  and  insufficient, 
and  to  call  the  attention  of  the  jury  to  its  defects,  and  to  direct  them  as  to  its 
correction. 

Cited  in  note  in  23  L.R.A.  727,  on  correction  of  verdict  in  criminal  cases  by 
jury  under  direction  of  the  court. 
Continuance  for  absence  of  witnesses. 

Cited  in  Beatey  v.  State,  16  Tex.  App.  421;  Smythe  v.  SUte,  17  Tex.  App. 
244;  Areola  v.  State,  40  Tex.  Crim.  Rep.  51,  48  S.  W.  195,— holding  on  motion 
for  a  new  trial  defendant  cannot  complain  of  the  overruling  of  his  application 
for  a  continuance  where  it  is  apparent  that  it  was  in  his  power  to  supply  the 
supposed  absent  testimony  by  witnesses .  who  were  present  at  the  trial,  and  he 
failed  to  do  so. 
Sufficiency  of  circumstantial  evidence  of  crime. 

Cited  in  State  v.  Calder,  23  Mont.  504,  59  Pac.  903,  holding  on  trial  for  mur- 
der the  refusal  to  charge  specifically  as  to  burden  of  proof  resting  on  the  state 
to  establish  beyond  a  reasonable  doubt  the  existence  of  each  link  in  the  chain 
of  circumstantial  evidence  was  not  error  where  there  was  direct  evidence  of 
the  main  fact,  and  the  indirect  evidence  was  merely  in  corroboration;  Reason 
V.  State,  43  Tex.  Crim.  Rep.  442,  69  L.R.A.  193,  67  S.  W.  96,  holding  where 
the  act  is  proved  by  direct  testimony  and  all  that  remains  to  be  found  is  the 
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intent  which  accompanied  the  act,  the  circumstantial  evidence  need  not  be  such 
as  to  exclude  all  doubt  as  to  guilt  of  accused. 
Presumption  from  possession  of  stolen  property. 

Cited  in  Cabrera  v.  State,  66  Tex.  Crim.  Rep.  141,  118  S.  W.  1054   (dissent- 
ing opinion),  on  presumption  from  possession  of  recently  stolen  property. 
Application  of  doctrine  of  Idem  sonans  In  criminal  cases. 

Cited  in  Bryant  v.  State,  54  Tex.  Crim.  Rep.  65,  111  S.  W.  1009,  holding  ver- 
dict of  guilty  of  assault  with  intent  to  "murdery"  not  insufficient  to  sustain 
conviction  of  assault  with  intent  to  murder. 

Cited  in  note  in  100  A.  S.  R.  338,  on  application  of  doctrine  of  idem  sonans 
to  criminal  proceedings. 

44  AM.  REP.  717,  BliACKDVELIi  v.  STATE,  67  GA.  76. 
Compelling  accased  to  be  witness  against  himself. 

Cited  in  Hammock  v.  State,  1  Ga.  App.  126,  58  S.  E.  66,  holding  when  by 
an  unlawful  search  and  seizure,  under  an  illegal  arrest  a  person  is  compelled 
by  an  officer  of  the  law  to  furnish  incriminating  evidence  against  himself, 
such  evidence  is  not  admissible  against  him  in  a  criminal  prosecution. 

Cited  in  notes  in  75  A.  S.  R.  328,  on  what  is  testifying  against  one's  self 
within  rule  as  to  privilege  of  witness;  136  A.  S.  R.  147,  151,  155,  on  admissi- 
bility of  evidence  wrongfully  obtained. 

Distinguished  in  Rusher  v.  State,  94  Ga.  363,  47  A.  S.  R.  175,  21  S.  E.  593, 
holding  independent  facts  discovered  in  consequence  of  a  constrained  confes- 
sion made  by  prisoner  are  admissible  in  evidence  against  him  unless  it  appears 
that  criminal  violence  was  used  ir  procuring  the  confession  or  making  the  dis- 
covery; Dozier  v.  State,  107  Ga.  708,  33  S.  E.  418,  holding  there  was  no  error 
on  the  trial  imder  an  indictment  for  carrying  a  concealed  weapon  in  allowing 
the  sherifif  to  testify  that  the  accused  being  in  his  custody  under  a  warrant  for  a 
criminal  offense  he  searched  him  and  found  a  pistol  concealed  in  his  pocket;  State 
V.  Baker,  33  W.  Va.  319,  10  S.  E.  639,  holding  where  prisoner  delivered  his 
clothing  to  authorities  without  objection,  but  with  no  knowledge  as  to  the  pur- 
pose for  which  they  were  wanted,  they  might  be  introduced  in  evidence  against 
him. 
—  Sobmlsslon  to  compulsory  physical  inspection  or  experiment. 

Cited  in  Cooper  v.  State,  86  Ala.  610,  11  A.  S.  R.  84,  4  L.R.A.  766,  6  So. 
110,  holding  refusal  to  make  tracks  on  promise  of  prosecutor  to  release  him 
if  his  tracks  did  not  correspond  in  every  particular  with  tracks  left  by  bur- 
glar, inadmissible;  State  v.  Height,  117  Iowa,  650,  94  A.  S.  R.  323,  59  L.R.A. 
437,  91  N.  W.  935,  holding  compulsory  physical  examination  of  person  ac- 
cused of  rape,  for  purpose  of  ascertaining  if  he  is  affected  with  venereal  dis- 
ease in  violation  of  his  constitutional  rights;  State  v.  Atkinson,  40  S.  C.  363, 
42  A.  S.  R.  877,  18  S.  E.  1021,  as  to  whether  defendant  can  be  compelled  to 
make  footprints  for  purpose  of  comparison. 

Cited  in  reference  note  in  54  A.  R.  402,  on  admissibility  in  criminal  case 
of  evidence  of  physical  examination  of  accused. 

Cited  in  notes  in  49  A.  R.  192,  on  right  to  put  in  evidence  various  practical 
tests  and  experiments;  47  A.  S.  R.  180,  on  right  to  require  accused  to  put 
foot  in  shoe  track  or  make  profert  of  amputated  leg;  94  A.  S.  R.  340,  on 
compelling  accused  to  submit  his  person  to  examination;  28  L.R.A.  G99,  700, 
oil   right  to  compel    accused  to  exhibit  himself  for   identification. 
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Distinguished  in  O'Brien  v.  State,  126  Ind.  38,  9  L.R.A.  323,  25  N.  E.  137, 
holding  where  defendant  was  compelled  with  view  of  his  arrest  while  in  jail 
in  another  state  to  submit  to  examination  in  order  to  discover  certain  marks 
of  identification,  the  evidence  was  admissible  at  trial. 

Disapproved  in  Thornton  v.  State,  117  Wis.  338,  98  A.  S.  R.  924,  93  N.  W. 
1107,  holding  such  portions  of  person  or  attire  of  an  accused  person  as  are 
customarily  open  to  observation  are  legitimate  sources  from  which  witnesses 
may  give  testimony  of  result  of  such  observation,  and  it  is  not  forcing  accused 
to  give  evidence  against  himself  to  require  him  to  give  to  witness  in  or  out 
of  court  an  opportunity  to  make  such  observations. 

44  AM.  REP.  720,  MIIiliEN  t.  GUERRARD,  67  GA.  284. 
Dividends  as  Income  or  capital. 

Cited  in  Thomas  v.  Gregg,  78  Md.  545,  44  A.  S.  R.  310,  28  AtL  565,  holding 
them  income  and  not  capitaL 

Cited  in  note  in  118  A.  S.  R.  164,  on  doctrine  of  state  courts  as  to  when  a 
dividend  is  a  cash  dividend,  and  when  a  stock  dividend. 
Rights  as  between  life  tenant  and  remalndermaii. 

Cited  in  notes  in  57  A.  D.  589,  on  rights  of  life  tenant  in  money  and  per- 
sonal property;  14  A.  S.  R.  633,  on  mode  of  determining  rights  and  remedies 
of  reversioners  and  remaindermen. 
—  As  to  extraordinary  and  stock  dividends. 

Cited  in  De  Koven  v.  Alsop,  205  111.  309,  63  LJLA.  587,  68  <^^.  £.  930, 
holding  stock  dividend  evidencing  a  conversion  by  the  corporation  into  capital 
of  earnings  accummulated  during  stockholder's  lifetime  goes  to  remainderman; 
Alsop  V.  De  Koven,  107  111.  App.  190,  holding  extraordinary  cash  dividends 
declared  after  testator's  death  go  to  life  tenant  and  not  to  remainderman; 
Waterman  v.  Alden,  42  111.  App.  294;  Kalbach  v.  Clark,  133  Iowa,  215,  12 
L.ILA.(N.S.)  801,  110  N.  W.  699,  12  A.  &  E.  Ann,  Cas.  647;  Printchitt  v. 
Nashville  Trust  Co.  96  Tenn.  472,  33  L.R.A.  856,  36  S.  W.  1064,--holding  life 
tenant  is  entitled  to  stock  dividends  declared  from  net  earnings  made  after  the 
respective  rights  of  the  life  tenant  and  remainderman  have  attached  to  corpo> 
rate   stock  bequeathed  to  them. 

Cited  in  reference  notes  in  46  A.  R.  428,  as  to  whether  life  tenant  or  re- 
mainderman is  entitled  to  dividends  of  stock;  47  A.  R.  618,  on  applicability 
of  testamentary  bequest  of  income  to  right  to  purchase  new  corporate  stock; 
51  A.  R.  397,  on  bequest  of  income  of  estate  to  one  for  life  as  including  new 
shares  of  corporate  stock  subsequently  issued;  40  A.  S.  R.  197,  on  title  to  divi- 
dends of  stock  bequeathed  to  life  tenant  with  remainder  over. 

Cited  in  notes  in  99  A.  D.  765,  on  right  to  dividend  as  between  life  tenant 
and  remainderman;  54  A.  R.  265,  on  right  of  life  tenant  to  stock  dividends; 
118  A.  S.  R.  168,  on  present  doctrine  as  to  respective  rights  of  life  tenants 
and  remaindermen  in  dividends;  12  L.R.A.(N.S.)  812,  on  right  as  between 
life  tenant  and  remaindermen  in  distribution  in  form  of  certificates  or  bonds 
of  the  declaring  corporation  or  of  stock  of  another  corporation. 

44  AM.  REP.  724,  CRUSSEOjE  t.  PUOH,  67  GA.  430,  liSter  appeal  in 

71  Ga.  744. 
'When  relation  of  master  and  servant  exists. 

Cited  in  McClore  v.  Detroit  Southern  R.  Co.  146  Mich.  457,  109  N.  W.  847, 


Digitized 


by  Google 


U7  NOTES  ON  AMEBICAN  REPOBTa  [717-73& 

lioldiiig  when  at  time  of  injury  to  employee  the  defendant  railroad  company 
had,  aa  between  itself  and  its  predecessor,  assumed  full  control  of  property 
eonstitiiting  the  railroad,  it  was  liable. 

Cited  in  notes  in  22  A.  S.  R.  462,  on  when  relation  of  master  and  servant 
codsts;  37  L.R.A.  47,  on  effect  of  servant's  ignorance  of  actual  conditions  in 
determining  as  to  which  of  two  persons  is  his  master;  46  L.R.A.  88,  on  nonlia- 
bility of  lessor  to  servants  of  lessee  for  negligence  of  latter  or  his  servants  in 
conducting  the  business;  65  L.R.A.  474,  on  persons  deemed  to  be  independent 
contractom  within  meaning  or  rule  relieving  employer  from  liability. 
Iiiability  of  master  for  negligence  of  fellow  servant. 

Cited  in  McGovem  v.  Columbus  Mfg.  Co.  80  Ga.  227,  6  8.  £.  492,  holding^ 
him  not  liable. 

Cited  in  note  in  14  L.ItJL(N.S.)  757,  759,  on  evidence  of  specific  instances- 
to  prove  character  of  servant  in  action  against  master  for  injury  to  fellow 
servant. 

Aaanmptlon  of  admitted  facts  in  charge  to  Jury. 

Cited  in  Central  R.  Co.  t.  Johnston,  106  Ga.  130,  32  8.  K  78,  holding  it  not 


Iiiabillty  of  lessor  for  acts  of  lessee. 

Cited  in  note  in  92  A.  8.  R.  502,  on  liability  of  lessors  of  real  property  to- 
third  persons  for  acts  of  lessee. 

44  AM.  REP.  7S1,  WHITE  t.  BOWIiAND,  67  GA.  646. 
BecoTery  of  money  paid  under  mistake  of  fact. 

Cited  in  Scott  v.  Ford,  45  Or.  631,  68  L.R.A.  469,  78  Pac  742,  holding  money 
honestly  paid  in  ignorance  of  forgetfulness  of  facts,  or  under  a  clearly  proven 
genuine  mistake  aa  to  the  truth,  may  be  recovered. 
Word  "children"  as  including  grandchildren. 

Cited  in  Crawford  v.  Clark,  110  Ga.  729,  36  8.  E.  404;  Lyon  v.  Baker,  12^ 
Ga.  189,  50  8.  E.  44;  Fulghum  v.  Strickland,  123  Ga.  268,  51  S.  E.  294,— 
holding  grandchildren  do  not  take  under  bequest  in  will  to  children  unless 
there  be  something  in  will  to  indicate  such  intention  of  testator;  Smith  v. 
Smith,  130  Ga.  532,  124  A.  8.  R.  177,  61  8.  E.  114,  holding  generally  does  not 
include  grandchildren  and  is  to  be  construed  as  designating  the  immediate  off- 
spring. 
Requisites  of  deed  to  constitnte  color  of  title. 

Cited  in  Williamson  v.  Tison,  99  Ga.  791,  26  8.  E.  766,  holding  it  must 
actually  cover  the  land  claimed  under  it. 

Cited  in  notes  in  15  L.RJl.(N.S.)  1217,  on  meaning  of  "color  of  title;"^ 
15  L.R^.(N.S.)  1225,  on  necessity  of  color  of  title  under  short-term  statutes 
of  limitation. 

44  AM.  REP.  7S5,  IiARRABEE  T.  liEWIS,  67  GA.  Sai. 
Of  what  trademark  may  consist. 

Cited  in  Brennan  v.  Emery-Bird-Thayer  Dry  Goods  Co.  47  C.  C.  A.  532,  108 
Fed.  624  (affirming  99  Fed.  971);  Ball  v.  Seigel,  116  IlL  137,  56  A.  R.  767, 
4  N.  E.  667, — holding  words  describing  simply  quality  or  effect  of  article  can- 
not be  used  aa  trade  mark;  Trinidad  Asphalt  Mfg.  Co.  ▼.  Standard  Paint  Co* 
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90  C.  C.  A.  196,  163  Fed.  977,  holding  that  "Ruberoid"  cannot  be  appropriat- 
ed as  trade  mark,  it  being  merely  misspelling  of  ''rubberoid." 

Cited  in  reference  notes  in  45  A.  R.  369,  as  to  what  may  be  used  as  a  trade 
name  or  trade  mark;  1  A.  S.  R.  421,  as  to  when  right  to  use  trademark  is 
protected. 

Cited  in  notes  in  85  A.  S.  R.  93,  on  descriptive  names  aa  trademarks;  1 
L.R.A.  45,  as  to  what  may  be  appropriated  as  trademark. 

44  AM.  KBP.   7S9,  SIMON  T.   ATANTA,   %7  GA.   618. 
lilabllity  of  mnnlcipalitles  for  Injuries  arising  In  exercise  of  their  goyern- 
mental  powers. 

Cited  in  New  York  v.  Workman,  14  C.  C.  A.  630,  36  U.  S.  App.  201,  67  Fed. 
347,  holding  them  not  liable  for  negligence  of  members  of  fire  department  in 
extinguishment  of  fires. 

Cited  in  reference  notes  in  100  A.  D.  359,  on  liability  of  city  for  acts  of  its 
officers  or  agents  within  the  scope  of  the  powers  of  the  corporation  and  of 
their  employment;  57  A.  R.  788,  on  municipal  liability  for  acta  of  fire  depart- 
ment. 

Cited  in  notes  in  15  L.R.A.  781,  on  liability  of  municipal  corporation  for 
acts  of  firemen;  46  L.  ed.  U.  S.  316,  on  municipal  liability  for  acts  of  fire- 
men. 

—  Obstruction  in  or  misuse  of  street. 

Cited  in  Rome  v.  Suddeth,  116  Ga.  649,  42  S.  E.  1032,  holding  city  only 
liable  for  such  obstructions  in  street  from  which  injuries  to  travelers  might 
have  been  anticipated;  Brooks  v.  Atlanta,  1  Ga.  App.  678,  57  S.  £.  1081,  hold- 
ing obstruction  although  temporarily  justified,  if  it  be  not  removed  in  a  rea- 
sonable time  becomes  a  nuisance;  Burford  v.  Grand  Rapids,  53  Mich.  98,  51 
A.  R.  105,  18  N.  W.  571,  holding  them  not  liable  for  injuries  arising  by  per- 
mitting coasting  on  certain  streets. 

Cited  in  notes  in  10  L.R.A.  474,  on  municipal  liability  for  permitting  ob- 
etruction  of  streets;  39  L.R.A.  654,  659,  on  municipal  power  over  nuisances 
consisting  of  obstructions  of  encroachments  on  street;  4  L.R.A.(N.S.)  572,  on 
right  of  municipality  to  place  polling  booth  in  street;  20  L.R.A.(NJ3.)  698-601, 
on  liability  of  municipality  for  defects  or  obstructions  in  streets;  33  L.  ed. 
U.  S.  335,  on  liability  of  municipalities  and  individuals  for  obstructions  or 
nuisances  in  street  or  want  of  repair  thereof 
Abutter's  riglit  to  injunction  against  obstruction  in  street. 

Cited  in  note  in  54  A.  R.  293,  on  abutter's  right  to  injunction  against  over- 
hanging obstruction  and  poles  in  street. 

44  AM.  REP.  74S,  BARTON  ▼.  STATE,  %7  OA.  653. 

RIglit  of  accused  to  be  present  at  trial. 

Cited  in  Bagwell  ▼.  State,  129  Ga.  170,  58  S.  E.  650,  holding  where  court 
without  consent  of  accused  and  during  his  enforced  absence  in  jail  ordered  a 
mistrial  because  of  the  inability  of  the  jury  to  agree,  on  a  subsequent  trial  of 
the  case  it  was  error  to  strike  plea  setting  up  unauthorised  mistrial  and 
former  jeopardy;  Shular  ▼.  SUte,  105  Ind.  289,  56  A.  R.  211,  4  N.  E.  870, 
holding  where  one  of  two  persons  jointly  indicted  separately  applies  for  a 
change  of  judge,  an  order  for  sueh  change  may  be  ma^  when  other  party  is 
not  present. 
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Cited  in  notes  in  5  L.R.A.  835,  on  right  of  person  accused  of  felony  to  be 
present  during  trial;  36  L.  ed.  U.  S.  1012,  on  necessity  of  prisoner's  being 
present  during  trial. 

—  Wairer  of  rights  generally. 

Cited  in  Hill  v.  State,  118  Ga.  21,  44  S.  E.  820,  holding  right  of  prisoner 
to  be  present  when  verdict  is  rendered  may  be  waived;  Lyons  v.  State,  7  Ga. 
App.  50,  66  S.  E,  149,  holding  that  attorney's  waiver  of  his  right  to  be  present 
when  verdict  received  does  not  constitute  waiver  of  defendant's  right. 

Cited  in  notes  in  6  L.R.A.  835,  on  waiver  by  person  accused  of  felony  of 
right  to  be  present  during  trial;  14  L.R.A.(N.S.)  604,  on  right  of  accused  to 
waive  his  presence  at  time  of  receiving  verdict  on  trial  for  felony. 

Distinguished  in  Wells  v.  Terrell,  121  Ga.  368,  49  S.  K  319,  holding  de- 
fendant cannot  be  arraigned  in  his  absence. 

—  Flight  or  voluntary  absence  as  waiver. 

Cited  in  Falk  v.  United  States,  15  App.  D.  C.  446,  holding  right  to  be  pres- 
ent waived  by  flight;  State  v.  Hope,  100  Mo.  347,  8  L.R.A.  608,  13  S.  W.  490, 
holding  statute  permitting  verdict  to  be  received  by  court  and  entered  upon 
records  in  case  of  wilful  absence  of  defendant,  constitutional;  Robson  v.  State, 
83  Ga.  166,  9  S.  E.  610;  Cawthon  v.  State,  119  Ga.  395,  46  S.  E.  897;  State 
V.  Way,  76  Kan.  928,  14  L.R.A,(N.&)  603,  93  Pac.  159;  Frey  v.  Circuit  Judge, 
107  Mich.  180,  64  N.  W.  1047;  Stoddard  v.  State,  132  Wis.  520,  112  N.  W.  453, 
13  A.  ft  E.  Ann.  Cas.  1211, — holding  right  of  accused  to  be  present  when  ver- 
dict is  received  waived  when  he  is  out  on  bail  and  voluntarily  absents  himself 
from  triaL 

44  AM.  REP.   747,  VTEXjZ  v.  RHODIUS,   87   IXD.   1. 
Variation  of  written  Instrument  by  parol. 

Cited  in  Bucklen  v.  Johnson,  19  Ind.  App.  406,  49  N.  E.  612,  on  variation  of 
written  contract  by  parol;  Ingram  v.  Dailey,  123  Iowa,  188,  w8  N.  W.  627, 
holding  it  is  only  when  agreement  shows  it  was  meant  to  contain  whole  bar- 
gain between  parties,  that  extrinsic  parol  evidence  is  inadmissible;  Sutton  v. 
Weber,  127  Iowa,  361,  101  N.  W.  775,  holding  where  rights  of  bona  fide  holder 
<io  not  intervene  parol  evidence  is  admissible,  whenever  writing  is  incomplete  or 
ambiguous,  or  there  is  collateral  oral  contract  or  it  appears  real  contract  was 
partly  written  and  partly  oral. 

Cited  in  reference  note  in  52  A.  S.  R.  884,  on  admissibility  of  parol  evidence 
to  show  a  covenant  omitted  from  written  lease. 

Cited  in  notes  in  56  A.  S.  R.  667,  on  variation  of  written  lease  by  subse- 
quent parol  agreement;  11  £.  R.  C.  228,  on  admissibility  of  parol  evidence  to 
complete  an  incomplete  written  agreement. 

Distinguished  in  Osgood  v.  Skinner,  111  III.  App.  606,  holding  oral  evidence 
inadmissible  when  writing  is  complete  and  final  statement  of  agreement  of 
parties;  Singer  Mfg.  Co.  v.  Suits,  17  Ind.  App.  639,  47  N.  E.  341,  holding  oral 
testiihony  inadmissible  to  vary  terms  of  written  contract  complete  in  itself, 
and  free  from  ambiguity;  Baum  v.  Lynn,  72  Miss.  932,  30  L.R.A.  441,  18  So. 
428,  holding  where  parties  embody  their  mutual  agreements  in  formal  writ- 
ten instrument  it  must  be  taken  as  containing  all  they  then  desired  to  pre- 
serve evidence  of. 

Disapproved  in  Conant  v.  National  State  Bank,  121  Ind.  323,  22  N.  £.  250, 
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holding  where  written  instrument  is  executed  undertaking  of  parties  must  be 
ascertained  from  instnunent  and  measured  by  its  provisions. 

—  To  show  true  consideration  of  agreement. 

Cited  in  Levering  v.  Shockey,  100  Ind.  658;  Mabury  v.  Louisville  &  J.  Ferry 
Co.  9  C.  C.  A.  174,  18  U.  S.  App.  642,  60  Fed.  645,— holding  actual  considera- 
tion of  deed  may  be  shown  by  parol;  Pickett  y.  Green,  120  Ind.  684,  22  N.  £. 
737,  holding  where  contract  is  complete  upon  its  face  stipulation  as  to  con- 
sideration becomes  contractual;  Miller  v,  Barler,  89  Tex.  264,  34  S.  W.  601, 
on  introduction  of  parol  evidence  to  show  different  contract  or  additional 
terms  to  contract  of  assumption  shown  by  recitals  of  deed. 

Cited  in  reference  note  in  68  A.  D.  611,  649,  on  admissibility  of  parol  evi- 
dence varying  or  contradicting  consideration  clause  of  deed. 

Cited  in  note  in  95  A.  D.  676,  on  right  to  vary  and  explain  consideration  of 
deed  by  parol. 

Distinguislied  in  Averill  v.  Sawyer,  62  Conn.  560,  27  Atl.  73,  holding  in 
case  of  written  agreement  for  a  lease  and  the  lease,  oral  evidence  of  separate 
agreement  as  to  consideration  of  lease  and  agreement  was  inadmissible. 

Limited  in  Reynolds  v.  Louisville,  N.  A.  &  C.  R.  Co.  143  Ind.  579,  40  N.  E. 
410,  holding  rule  permitting  parol  evidence  as  to  consideration  where  same  ia 
stated  in  general  terms  inapplicable  where  considerations  on  both  sides  are 
fully  and  specifically  stated. 

Doubted  in  Western  Paving  &  Supply  Co.  v.  Citizens'  Street  R.  Co.  128  Ind. 
525,  25  A.  S.  R.  462,  10  L.RJ^.  770,  26  N.  E.  188,  holding  parol  proof  of  con- 
sideration additional  to  that  expressed  in  contract  inadmissible. 

—  To  prove  collateral  agreements. 

Cited  in  Merchants  Dispatch  Transp.  Co.  v.  Furthmann,  47  111.  App.  561; 
Sayre  v.  Wilson,  86  Ala.  151,  5  So.  157, — holding  oral  evidence  admissible  to 
show  separate  oral  agreement  not  inconsistent  with  terms  of  written  contract; 
Singer  Mfg.  Co.  v.  Forsyth,  108  Ind.  334,  9  N.  E.  372,  holding  parol  evidence 
is  admissible  where  it  appears  writing  does  not  contain  whole  agreement  be* 
tween  parties,  and  proof  may  be  admitted  of  collateral  agreements  not  incon- 
sistent with  writing. 

Distinguished  in  Gemmer  v.  Hunter,  35  Ind.  App.  501,  74  N.  E.  586;  Carr  v. 
Hays,  110  Ind.  408,  11  N.  E.  25, — holding  verbal  agreement  inoperative  where 
same  is  not  collateral  to  written  contract;  Reynolds  v.  Robinson,  37  Hun,  561, 
holding  evidence  of  verbal   agreement  not  collateral   to  contract  inadmissible. 

Limited  in  Diven  v.  Johnson,  117  Ind.  512,  3  L.R.A.  308,  20  N.  E.  428, 
holding  where  written  contract  appears  complete  in  itself  it  cannot  be  altered 
by  precedent  or  contemporaneous  parol  agreement. 

Doubted  in  Buckeye  Mfg.  Co.  v.  Woolley  Foundry  &  Mach.  Works,  26  Ind. 
App.  7,  68  N.  E.  1069,  holding  proof  of  collateral  agreement  admissible  if  not 
inconsistent  with  writing. 
Validity  of  contract  collateral  to  main  contract. 

Cited  in  Kidd  v.  New  Hamsphire  Traction  Co.  74  N.  H.  160,  66  Atl.  127, 
holding  assumpsit  maintainable  for  breach  of  collateral  contract  made  to  in- 
duce acceptance  of  contract. 
Failure  of  consideration  for  note. 

Cited  in  Monahan  v.  Lovece,  70  111.  App.  69,  holding  nonperformance  of 
agreement  forming  consideration  of  note  not  failure  of  consideration,  unless 
agreement  is  rescinded. 
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Neoessitjr  of  pnttins  agreement  not  to  en^rage  in  certain  Imsiness  in 
writing. 

Cited  in  O^eal  y.  Hines,  145  Ind.  32,  43  N.  E.  946,  holding  agreement  need 
not  be  in  writing. 

Cited  in  reference  note  in  93  A.  D,  85,  on  effect  of  one-year  clause  of  statute 
of  frauds  on  agreement  not  to  engage  in  rival  business. 

44  AM.  KEP.   756,  SHAW  T.  WIIililAMS,   87   IND.   158. 
Validity  of  Sunday  contracts. 

Cited  in  Armstrong  v.  State,  170  Ind.  188,  15  L.R.A.(N.S.)  646,  84  N.  £. 
3,  holding  law  against  labor  on  Sunday  valid. 

Cited  in  reference  notes  in  81  A.  D.  352,  on  effect  of  delivery  of  award  on 
Sunday;  95  A.  D.  709;  47  A.  R.  445,— on  validity  of  contract  made  on  Sunday; 
16  A.  S.  R.  699,  on  Sunday  contracts. 

Cited  in  note  in  61  A.  S.  R.  488,  on  force  of  service  of  process  made  on 
Sunday. 
Works  of  necessity  under  Sunday  law. 

Cited  in  Western  U.  Teleg.  Co.  v.  Yopst,  118  Ind.  248,  3  L.R.A.  224,  20  N. 
£•  222,  holding  convenience  not  sufficient  to  come  within  exceptions  of  law; 
Roberts  t.  Farmers'  ft  M.  Bank,  136  Ind.  154,  36  N.  E.  128,  holding  presenta- 
tion and  signing  of  bill  of  exceptions  on  Sunday  unlawful  where  necessity  for 
it  is  not  apparent. 
Publication  of  legal  notice  in  Sunday  newspaper. 

Cited  in  Lynn  ▼.  Allen,  145  Ind.  584,  57  A.  S.  R.  223,  33  L.R.A.  779,  44  N. 
E.  646,  holding  publication  of  legal  notice  in  Sunday  newspaper  insufficient, 
erven  though  paper  be  not  religious  journal. 

Cited  in  reference  note  in  58  A.  S.  R.  224,  on  publication  of  sheriff's  notice 
of  sale  in  Sunday  newspaper. 

Cited  in  note  in  75  A.  D.  712,  on  invalidity  of  publication  of  notice  of  sale 
in  newspaper  on  Sunday. 

Distinguished  in  Schenck  v.  Schenck,  52  La.  Ann.  2102,  28  So.  302,  holding 
judicial  advertisement  appearing  in  Sunday  newspaper  not  illegal  and  invalid 
in  absence  of  statute;  Shufflin  v.  Columbus,  42  Ohio  St.  585,  holding  publica- 
tion of  ordinances  in  respect  to  street  improvements  in  Sunday  newspaper  are 
legal;  Steams  v.  State,  23  Okla.  462,  100  Pae.  909,  holding  that  publication 
of  election  notice  on  Sunday  is  valid;  Eason  v.  Witcofskey,  29  S.  C.  239,  7 
S.  E.  291,  holding  publication  of  legal  notice  in  Sunday  newspaper  not  in- 
valid. 

Disapproved  in  Nixon  t.  Burlington,  141  Iowa,  316,  115  N.  W.  239,  18  A. 
A  E.  Ann.  Cas.  1037,  holding  that  publication  of  legal  notice  in  newspaper  for 
four  successive  days  is  not  invalidated  by  fact  that  one  of  days  is  Sunday. 
Bestralnt  of  illegal  levy  by  injunction. 

Cited  in  Bishop  v.  Moorman,  98  Ind.  1,  49  A.  R.  731,  holding  land  owner 
entitled  to  injunction  to  restrain  officer  from  levying  upon  his  land  on  execu- 
tion issued  upon  judgment  against  other  persons. 

Cited  in  note  in  30  L.RJ^.  139,  on  irregularities  in  notice  and  advertisement 
as  ground  for  injunction  against  execution  sale. 
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44  AM.  REP.   759,  AYERS  v.  BURNS,  87  TSD.  145. 
Capacity  of  infant  to  contract  for  necessaries. 

Cited  in  James  v.  Gillen,  3  Ind.  App.  472,  30  N.  E.  7,  holding  infant  liable 
upon  implied  contract  for  necessaries,  though  not  bound  by  his  express  con- 
tract. 

Cited  in  note  in  18  A.  S.  R.  669,  on  liability  of  infant  for  money  borrowed 
or  advanced  for  necessaries. 
Disaffirmance  of  contract  of  infant. 

Cited  in  House  v.  Alexander,  105  Ind.  100,  65  A.  R.  189,  4  N.  K  891,  hold- 
ing infant  may  avoid  contract  and  recover  money  he  has  paid  where  he  tenders 
back  all  he  has  received;  Shirk  v.  Shultz,  113  Ind.  671,  15  N.  E.  12,  holding 
voidable  contracts  of  infant  in  relation  to  personalty  may  be  disaffirmed  by 
him  during  minority;  Shipley  v.  Smith,  162  Ind.  626,  70  N.  E.  803,  holding 
contracts  of  infants  are  voidable  and  may  be  disaffirmed  and  disaffirmance  is 
effectual  without  other  party  being  placed  in  statu  quo. 

Cited  in  notes  in  18  A.  S.  R.  607;  89  A.  D.  506,— on  disaffirmance  of  in- 
fants' contracts. 

44  AM.  REP.  76S,  BVANSVIIiUS  t.  MORRIS,  87  IND.  269. 
Validity  of  Sunday  contracts. 

Cited  in  reference  note  in  47  A.  R.  446,  on  validity  of  contract  made  on 
Sunday. 

Cited  in  note  in  18  L.R.A.(N.S.)  1177,  on  effect  upon  validity  of  contract  of 
ignorance  of  one  party  that  it  was  executed  by  the  other  on  Sunday. 
Making  contract  on  Sunday  and  completion  on  secular  day. 

Cited  in  Kuhns  v.  Gates,  92  Ind.  66,  holding  contract  made  on  Sunday  but 
ratified  on  some  other  day  of  week  is  valid;  Conrad  v.  Kinzie,  105  Ind.  281, 
4  N.  E.  863,  holding  wlien  party  executing  note  sets  up  as  defense  thereto  that 
it  was  signed  by  him  on  Sunday  as  surety  and  delivered  on  that  day  to  the 
other  signer,  he  must  prove  that  he  signed  note  on  Sunday  and  also  that  it 
was  delivered  to  and  accepted  by  promisee  on  that  day. 

Cited  in  notes  in  59  A.  S.  R.  642,  643,  on  ratification  of  Sunday  contracts; 
4  L.R.A.(N.S.)    1162,  on  validity  of  contract  partially  made  on  Sunday  and 
perfected  on  secular  day. 
Execution  of  instrument. 

Cited  in  Godman  v.  Henby,  37  Ind.  App.  1,  76  N.  E.  423,  holding  execu- 
tion includes  both  signing  and  delivery. 

44  AM.  REP.  770,  ROBINSON  ▼.  EVANSVIUiE,  87  IND.  SS4. 
liiability  of  public  corporations  In  connection  with  governmental  du- 
ties. 
Cited  in  Kistner  v.  Indianapolis,  100  Ind.  210;  Fitch  v.  Seymour  Water 
Co.  139  Ind.  214,  47  A.  S.  R.  258,  37  N.  E.  982;  Lafayette  v.  Timberlake,  88 
Ind.  330, — holding  municipal  corporation  not  liable  for  failure  to  exercise  gov- 
ernmental powers;  Summers  v.  Daviess  County,  103'  Ind.  262,  63  A.  R.  512, 
2  N.  £.  726,  holding  public  corporations  to  whose  officers'  governmental  powers 
are  delegated,  are  not  responsible  for  negligence  of  their  officers  in  exercise  of 
such  powers;   Cunningham  v.  Seattle,  42  Wash.  134,  4  LJLA.(N.S.)    633,  84 
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Pae.  641,  7  A.  &  E.  Ann.  Cas.  805,  on  liability  of  muuicipal  corporation  in 
connection  with  governmental  duties. 

Cited  in  reference  note  in  100  A.  D.  369,  on  liability  of  city  for  acts  of  ita 
oflSeers  or  agenta  within  the  scope  of  the  powers  of  the  corporation  and  of 
their  employment. 

Cited  in  notes  in  30  A.  S.  R.  400,  on  municipal  liability  for  negligence  or 
misconduct  as  to  waterworks;  1  L.R.A.  608,  on  municipality's  liability  for 
omission  to  exercise  discretionary  power;  4  L.R.A.  327,  on  basis  of  liability 
of  municipal  corporation  for  acts  of  its  officers  or  agents;  11  L.R.A.  410,  on 
liability  of  municipal  corporation  for  negligence  of  its  officers;  11  L.R.A.  729, 
on  power  of  municipal  corporations  to  make  public  improvements. 
Liability  of  city  for  negligence  of  fire  department. 

Cited  in  Long  ▼.  Birmingham,  161  Ala.  427,  49  So.  881,  18  A.  &  E.  Ann.  CaSw 
607,  holding  that  city  is  not  liable  for  injuries  to  fireman  from  negligence  in 
failing  to  provide  safe  equipment  or  safe  place  to  work;  Aschoflf  v.  Evansville, 
34  Ind.  App.  25,  72  N.  E.  279;  Manske  v.  Milwaukee,  123  Wis.  172,  101  N.  W. 
377;  New  York  v.  Workman,  14  C.  C.  A.  530,  35  U.  S.  App.  201,  67  Fed.  347,—- 
holding  municipality  not  liable  for  negligence  of  fire  department. 

Cited  in  notes  in  47  A.  R.  434;  57  A.  R.  788;  30  A.  S.  R.  399;  33  A.  S.  R. 
904;    4   L.R.A.(N.S.)    630, — on   municipal   liability   for  negligence   of   fire   de- 
partment. 
—  Loss  hy  fire  through  fallore  of  city  to  repair  water  pipes. 

Cited  in  Mendel  y.  Wheeling,  28  W.  Va.  233,  57  A.  R.  664,  holding  city  not 
liable  for  loss  of  property  of  individual  by  fire  through  negligence  of  city's 
servants  in  not  keeping  water  pipes  in  repair. 

44  AM.  REP.  77S,  SPAITS  ▼.  POUNDSTONE,  87  IND.  588. 
Publication  of  slander  or  libel. 

Cited  in  Yousling  v.  Dare,  122  Iowa,  539,  98  N.  W.  371;  Warnock  v.  Mitcliell, 

43  Fed.  428, — holding  publication  to  third  person  required  in  civil  action; 
Lyon  v.  Lash,  74  Kan.  745,  88  Pac.  262,  11  A.  &  £.  Ann.  Cas.  424,  holding 
slander  or  libel  not  published  by  communication  thereof  to  defamed  person 
alone;  Roberts  v.  English  Mfg.  Co.  155  Ala.  414,  46  8o.  752;  Rumney  v.  Worth- 
ley,  186  Mass.  144,  71  N.  £.  316,  1  A.  &  E.  Ann.  Cas.  189,— holding  sending 
of  libellous  letter  through  mail  to  person  libelled  not  publication  which  will 
support  civil  action  for  libel,  where  there  is  no  reason  to  suppose  letter  will  be 
opened  and  read  before  person  receives  it. 

Cited  in  reference  notes  in  33  A.  S.  R.  937,  on  sufficient  publication  of  libel; 
86  A.  S.  R.  422,  on  publication  of  libel  by  writing  and  mailing  to  plaintiff. 

Cited  in  note  in  13  A.  S.  R.  627,  on  sending  letters  as  publication  in  libeK 
Complaint  for  slander. 

Cited  in  Small  v.  Fiaher,  2  Ind.  App.  426,  28  N.  E.  714,  holding  complaint 
in  slander  which  does  not  give  slanderous  words  spoken,  but  only  effect  of  them 
is  bad. 

44  AM.  REP.  776,  \¥BSTERN  U.  TELSG.  CO.  ▼.  ADAMS,  87  IND.  598. 
Validity  of  regulations  and  limitations  of  liability  by  telegraph  com- 
pany. 

Cited  in  Western  U.  Teleg.  Co.  v.  Young,  93  Ind.  118,  holding  contract  limit- 
ing liability  of  telegraph  company  for  failure  to  transmit  and  deliver  message 
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to  less  than  statutory  penalty  is  invalid;  Western  U.  Teleg.  Co.  t.  Mereditli, 
95  Ind.  93,  holding  provision  of  contract  as  to  exemption  from  negligence 
without  force;  Western  U.  Teleg.  Co.  v.  Jones,  95  Ind.  228,  48  A.  R.  713,  hold- 
ing telegraph  company  engaged  in  transmitting  messages  for  public  cannot  by 
contract  evade  penalty  prescribed  by  statute  for  breach  of  duty  imposed  by 
law;  Western  U.  Teleg.  Co.  v.  McGuire,  104  Ind.  130,  54  A.  R.  296,  2  N.  E. 
201,  holding  unreasonable  by-law  made  by  telegraph  company  is  void. 

Cited  in  reference  notes  in  10  A.  S.  R.  711,  on  power  of  telegraph  companies 
to  restrict  by  contract  their  liability  for  negligence;  11  L.R.A.(N.S.)  665, 
on  validity  of  limitation  of  liability  of  telegraph  company  for  unrepeated 
messages. 

Cited  in  notes  in  71  A.  D.  406,  on  power  of  telegraph  company  to  make 
regulations  as  to  sending  of  messages;    45  A.  R.  491,  on  validity  of  condi* 
tions  in  contract  with  telegraph  company  as  to  repeating  message,  mistakes, 
delays,  etc. 
Statutory  penalty  for  breach  of  duty  by  telegraph  oompany. 

Cited  in  Western  U.  Teleg.  Co.  v.  Cobbs,  47  Ark.  844,  58  A.  R.  756,  1  S.  W. 
558,  holding  in  action  to  recover  statutory  penalty  for  negligent  delay  in 
transmission  of  telegram  it  is  not  necessary  to  allege  and  prove  actual  dam- 
ages; Western  U.  Teleg.  Co.  v.  Pendleton,  95  Ind.  12,  48  A.  R.  692,  holding 
recovery  is  not  for  damages  for  breach  of  contract  but  for  penalty  g^ven  by 
statute  to  private  individual;  Western  U.  Teleg.  Co.  Trissal,  98  Ind.  560,  hold- 
ing statutory  penalty  for  failure  to  transmit  and  deliver  message  cannot  be 
recovered  without  proof  telegraph  company  was  in  business  of  telegraphing  for 
public. 

Cited  in  notes  in  71  A.  D.  473,  on  power  of  telegraph  company  to  relieve 
itself  by  stipulation  from  penal  statutory  liability;  47  A.  S.  R.  174,  on  power  of 
telegraph  company  to  evade,  by  contract,  penal  statutory  liability  for  mistake 
in  transmission  or  delivery. 

44  AM.  REP.   778,  OGLB  t.  BROOKS,  87  IND.  •00« 
Admissibility  of  evidence  of  Independent  crime. 

Cited  in  reference  note  in  25  A.  S.  R.  751,  on  admissibility  of  plaintiff's 
unchastity  in  action  of  assault  with  intent  to  ravish. 

Distinguished  in  State  v.  Rea,  46  Or.  620,  81  Pac  822,  holding  evidence  in 
rebuttal  of  defendant's  testimony  and  tending  to  discredit  his  claim  admissible, 
though  tending  to  substantiate  conmiission  of  another  and  independent  crime. 

44  AM.  REP.  780,  HENDERSON  ▼.  BliACKBURN,   104  VUL.  887. 
Construction  of  wills. 

Cited  in  Sheets  v.  Wetsel,  39  HI.  App.  600,  holding  intention  of  testator,  if 
not  inconsistent  with  rules  of  law,  must  govern  in  construction  of  will. 

Cited  in  reference  note  in  1  A.  S.  R.  361,  as  to  when  devisee  takes  fee,  remain- 
der  over  being  void  for  repugnancy. 
«*  Intent  to  give  power  of  disposal  or  consumption. 

Cited  in  Griffin  v.  Griffin,  141  111.  373,  31  N.  E.  131,  holding  scope  and  plan  of 
will  under  consideration  was  to  give  personal  property  to  wife,  and  in  respect  to 
real  estate  to  create  life  estate,  with  power  to  sell  and  convey  fee,  and  limit 
remainder  in  designated  children  and  grandchildren;  Dickson  v.  New  York  Bis- 
cuit Co.  211  Dl.  468,  71  N.  E.  1058,  holding  where  will  contemplates  that  only 
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part  of  estate  may  remain  in  hands  of  trustees  at  time  of  distribution,  it  must 
ako  contemplate  that  some  portion  might  be  disposed  of  before  arrival  of  such 
period;  Be  Oertle's  Estate,  34  Minn.  173,  57  A.  R.  48,  24  N.  W.  924,  holding 
language  "left  by  her^  referring  to  property  left  after  termination  of  widow's 
life  estate  shows  intention  to  grant  right  to  use  some  portion  of  corpus  of  es- 
tate if  necessary  to  give  effect  to  testator's  intention;  McCloskey  v.  Gleasou,  56 
Vt.  264,  48  A.  R.  770,  holding  testator  did  not  intend  to  give  wife  his  entire  prop- 
erty with  right  to  dispose  of  same  as  she  saw  fit,  where  he  willed  her  all  his 
property  and  provided  that  at  her  death  none  of  the  property  should  go  to  his 
or  her  heirs,  but  should  be  used  in  constructing  monument. 
Limitation  over  after  life  estate  with  power  of  disposal  annexed. 

Cited  in  Hamlin  v.  United  States  Exp.  Co.  107  111.  443,  holding  law  is  not 
opposed  to  creation  of  life  estate,  with  power  to  sell  and  convey,  and  limitation 
of  remainder  after  its  termination;  Kaufman  v.  Breckenridge,  117  HI.  306,  7 
N.  £.  666,  holding  same  and  that  power  of  disposition  is  only  coextensive  with 
estate  taken;  Saeger  v.  Bode,  181  111.  614,  66  N.  K  129,  holding  in  such  case 
doctrine  making  limitation  over  void  in  case  of  devise  of  absolute  power  of  dis- 
position is  inapplicable;  Skinner  v.  McDowell,  169  111.  366,  61  A.  S.  R.  183,  43 
N.  £.  310,  holding  life  estate  may  be  created  with  power  to  dispose  of  fee  and 
remainder  be  limited  thereafter  and  power  of  absolute  disposition  annexed  to 
life  estate  does  not  enlarge  it  into  fee;  Widows'  Home  v.  Lippardt,  70  Ohio  St. 
261,  71  N.  E.  770,  1  A.  &  K  Ann.  Cas.  876,  holding  gift  in  fee  with  power  to 
sell  as  donee  sees  fit  followed  by  limitation  over  vests  donee  with  power  to  dis- 
pose of  property  in  fee;  Re  Weien,  139  Iowa,  667,  18  L.R.A.(N.S.)  463,  116  N.  W. 
791,  holding  that  devise  to  wife  to  be  used  and  disposed  of  during  life  and  to 
distribute  to  children  invests  wife  with  absolute  title. 

Distinguished  in  Lambe  v.  Drayton,  182  111.  110,  66  N.  E.  189,  holding  where 
like  estate  is  given  to  first  taker  in  express  terms,  it  will  not  be  enlarged  into 
fee  by  annexation  of  power  of  disposition,  but  limitation  over  after  devise  of 
fee  is  void. 
I4mitations  on  power  to  dispose  for  specific  purpose. 

Cited  in  Lehnard  v.  Specht,  180  HI.  208,  64  N.  E.  316,  denying  right  of  trustee 
of  property  with  power  to  resort  to  principal  thereof  for  his  support  to  convey 
soeh  property  without  consideration  and  in  fraud  of  remaindermen's  rights. 
'—On  power  coupled  with  life  estate  or  defeasible  title. 

ated  in  Re  Cashman,  134  HI.  88,  24  N.  E.  963  (affirming  28  HI.  App.  346) ; 
Metzen  v.  Schopp,  202  HL  276,  67  N.  E.  36;  Mansfield  v.  Mansfield,  203  HI.  92, 
67  N.  £.  497;  Wardner  v.  Seventh  Day  Baptist  Memorial  Board,  232  HI.  606, 
122  A.  S.  R.  138,  83  N.  E.  1077;  Dickinson  v.  Griggsville  Nat.  Bank,  111  HL 
App.  183;  Crozier  ▼.  Bray,  39  Hun,  121;  Kennedy  v.  Kennedy,  105  HI.  360,— 
holding  where  life  estate  is  given  power  of  disposition  is  limited  thereto;  Seager 
▼.  Bode,  181  HL  514,  55  N.  E.  129,  on  construction  of  words  giving  power  of 
dispositicm  to  one  taking  life  estate;  Goudie  v.  Johnston,  100  Ind.  427,  10  N.  E. 
296,  holding  under  bequest  of  personalty  to  wife  for  lifetime  with  power  of 
management  and  control  she  took  life  interest  but  was  not  invested  with  absolute 
power  of  alienation;  Hunting  v.  Damon,  160  Mass.  441,  35  N.  E.  1064,  on  con- 
struction of  words  in  will  giving  power  of  disposition  to  one  taking  defeasible 
title;  Morford  v.  Dieffenbacker,  64  Mich.  593,  20  N.  W.  600,  on  construction 
of  will  giving  life  estate  with  conditional  power  of  disposal;  Little  v.  Giles,  26 
Neb.  313,  41  N.  W.  186,  holding  where  testator  ii;ave  and  bequeathed  property 
Am.  Rep.  Vol.  XIX.— 10. 
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to  his  wife  to  remain  and  be  hers,  with  full  power  of  disposition  during  her 
widowhood,  she  had  power  to  dispose  of  fee;  Brown  y.  Farmers'  Loan  &  T.  Co. 
51  Hun,  386,  4  N.  Y.  Supp.  422,  on  exercise  of  power  of  disposition  annexed  to 
life  estate;  Swarthout  ▼.  Ranier,  67  Hun,  241,  22  N.  Y.  Supp.  198,  holding  devise 
of  property  to  wife  to  have  and  to  hold  for  her  comfort  and  support  during  her 
lifetime  gave  more  than  life  estate  and  authorized  her  to  break  into  corpus  of 
estate;  Larsen  v.  Johnson,  78  Wis.  300,  2S  A.  S.  R.  404,  47  N.  W.  615,  holding 
power  to  dispose  of  property  in  fee  given  wife  by  words:  'Vith  power  to  dispose 
of  same  if — necessary  for  her  comfort  and  support  in  this  lift." 

Distinguished  in  Griffin  v.  Griffin,  141  HI.  378,  31  N.  £.  131,  holding  wife's 
deed  valid  where  power  to  sell  annexed  to  her  life  estate  was  discretionary; 
Podaril  v.  Clark,  118  Iowa,  264,  91  N.  W.  109,  holding  same  person  may  be  given 
life  estate  and  in  addition  independent  power  to  dispose  of  property  during  life, 
either  for  specified  purpose  or  without  limitation  as  to  purpose;  Grain  v.  Wright, 
114  N.  Y.  307,  21  N.  E.<401,  holding  estate  in  fee  given  widow  by  words  of  de- 
vise '*to  have  and  to  hold  for  her  benefit  and  support." 

44  AM.  RBP.  785,  PRINCE  T.  QUINGY,  105  Ilili.  1S8. 
Constitutional  and  statatorj  restrictions  upon  power  of  pubHc  corpo- 
rations to  Incur  indebtedness. 

Cited  in  Schulenberg  &  B.  Lumber  Co.  v.  East  St.  Louis,  63  HI.  App.  214; 
Prince  v.  Quincy,  128  HI.  443,  21  N.  E.  768  (affirming  28  111.  App.  490),— on 
constitutional  limitation  upon  power  of  city  to  contract  indebtedness;  Board  of 
Education  v.  Bitting,  9  N.  M.  588,  58  Pac.  395,  holding  under  limitation  of  in- 
debtedness of  public  corporations  one  corporation  may  incur  debt  up  to  limit  in- 
dependently of  that  incurred  by  another  corporation  within  same  territory: 
Re  Rapid  Transit  Comrs.  23  App.  Div.  472,  49  N.  Y.  Supp.  60  (dissenting  opinion), 
on  construction  of  constitutional  prohibition  against  incurring  indebtedness  be- 
yond certain  limit. 

Cited  in  reference  note  in  45  A.  R.  467^  on  effect  of  constitutional  law  limiting 
municipal  indebtedness. 
—  What  oonstitntes  Indebtedness. 

Cited  in  Farmers'  Loan  &  T.  Co.  t.  Sioux  Falls,  131  Fed.  890,  holding  where 
dty  has  no  power  to  incur  an  indebtedness  for  a  particular  purpose,  it  has  no 
power  to  accomplish  that  purpose,  or  any  part  thereof,  by  means  of  incurring 
of  indebtedness;  People  ex  rel.  Seeley  v.  May..  9  Colo.  8,  10  Pac.  641,  holding 
constitutional  limitation  of  county  indebtedness  applicable  to  all  debts  irrespec- 
tive  of  form;  State,  Read,  Prosecutor  v.  Atlantic  City,  49  N.  J.  L.  558,  9  AtL 
759,  holding  prohibition  extends  to  all  contracts  for  payment  of  money  or  con- 
tracts whereon  payment  of  money  may  be  enforced;  Earles  v.  Wells,  94  Wis. 
285,  59  A.  S.  R.  885,  68  N.  W.  964,  holding  indebtedness  is  incurred  under  con- 
stitution where  private  party  constructs  water  works,  issues  bonds  secured  by 
mortgage  on  plant,  leases  pisnt  to  city,  assigns  lease  to  mortgagee  or  trustee  for 
benefit  of  bondholders  whereupon  city  takes  possession  and  assumes  management 
of  plant  and  payment  of  bonds  and  mortgage;  Grogster  v.  Bayfield  County,  99 
Wis.  1,  74  N.  W.  635,  holding  indebtedness  is  incurred  by  county  when  it  accepts 
proposition  to  issue  railroad  aid  bonds  in  return  for  stock;  School  Dist.  No.  3 
V.  Western  Tube  Co.  5  Wyo.  185,  38  Pac.  922,  holding  attempt  of  school  district 
to  create  additional  indebtedness  after  passing  legal  limit,  by  contract  for  heat- 
ing apparatus,  is  futile  and  contract  void. 
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Cited  in  notes  in  44  A.  S.  R.  236,  on  indebtedness  classed  as  prohibited  indebted- 
ness; 23  L.R.A.  405,  on  future  indebtedness  as  "indebtedness"  within  meaning 
of  constitutional  and  statutory  restrictions  of  municipal  indebtedness. 

Disapproved  in  Darling  v.  Taylor,  7  N.  D.  538,  75  N.  W.  766,  holding  county 
indebtedness  not  increased  by  issuance  of  warrant  whereby  collection  of  exist- 
ing tax  levies  was  anticipated. 

—  Corrent  expenses. 

Cited  in  SchneU  v.  Rock  Island,  232  111.  89,  14  LJIA.(N.S.)  874,  83  N.  E. 
462,  holding  city  indebted  to  limit  fixed  by  constitution  must  carry  on  its  cor- 
porate operations  upon  cash  or  pay-as-you-go  plan;  East  St.  Louis  v.  Freels, 
17  IlL  App.  339,  holding  city  indebted  beyond  constitutional  limit  cannot  create 
further  indebtedness  by  employing  an  attorney;  Gold  v.  Peoria,  65  111.  App.  602; 
Prince  v.  Quincy,  105  111.  215,-— holding  city  indebted  to  amount  exceeding  con- 
stitutional limitation  cannot  create  debt  on  account  of  ordinary  or  current  ex- 
penses; Sackett  v.  New  Albany,  88  Ind.  473,  45  A.  R.  467,  holding  city  indebted 
beyond  constitutional  limit  cannot  issue  order  on  city  treasurer  to  pay  for  fire 
alarm  strikers  and  signal  boxes,  there  being  no  money  in  treasury  which  could 
be  applied  to  that  purpose;  Niles  Waterworks  v.  Niles,  59  Mich.  811,  26  N.  W. 
525  (dissenting  opinion),  on  creation  of  indebtedness  where  liability  is  contingent 
and  relates  to  ordinary  expenses  of  city;  Barnard  &  Co.  v.  Knox  Coimty,  105 
Ma  3S2,  13  LJLA.  244,  16  S.  W.  917,  holding  debt  for  books  and  stationery 
furnished  county  is  within  prohibition  of  Constitution;  State  ex  rel.  Helena 
Waterworks  Co.  v.  Helena,  24  Mont.  521,  81  A.  S.  R.  453,  55  LJt.A.  336,  63 
Pae.  99,  holding  no  distinction  exists  between  indebtedness  for  current  expenses, 
payable  out  of  current  revenues,  and  one  for  payment  of  which  no  provision 
has  been  made,  and  for  which  dty  is  generally  liable;  McNeal  v.  Waco,  89  Tex. 
83,  33  S.  W.  322,  holding  "debt''  means  any  pecuniary  obligation  imposed  by 
contract  except  such  as  were  at  date  of  contract  to  be  satisfied  out  of  current 
revenues  or  some  fund  within  immediate  control  of  corporation;  Grand  Island 
&  N.  W.  R.  Co.  V.  Baker,  6  Wyo.  369,  71  A.  S.  R.  926,  34  JmRJl  835,  45  Pac.  494, 
holding  restriction  upon  right  to  create  debts  includes  ordinary  expense  of  coun- 
ty inclusive  of  salaries. 

Cited  in  note  in  23  LJI.A.  406,  on  current  expenses  payable  out  of  current 
revenne  as  'indebtedness"  within  meaning  of  constitutional  and  statutory  re- 
striction of  municipal  indebtedness. 
..  Conttngent  liabilities. 

Cited  in  Covington  v.  McKenna,  99  Ky.  508,  36  S.  W.  518,  holding  same  as  to 
municipal  bonds  to  be  issued  for  immediate  payment  of  cost  of  street  improve- 
ment to  be  paid  for  by  property  owners  on  ten  year  plan;  Guthrie  v.  New 
Vienna  Bank,  4  Okla.  194,  38  Pac.  4,  holding  prohibition  includes  liabilities  in- 
corred  by  or  obligations  imposed  upon  municipal  corporation;  and  also  that 
where  assessment  of  value  of  taxable  property  is  basis  for  incurring  indebtedness 
no  debt  may  be  incurred  prior  to  assessment. 

—  Debts  to  fall  due  yearly  or  perlodlcallj. 

Cited  with  special  approval  in  Valparaiso  v.  Gardner,  97  Ind.  1,  49  A.  R.  iln, 
holding  inhibition  of  Constitution  does  not  apply  to  contracts  for  water  to  be 
paid  for  as  water  is  furnished,  provided  it  is  shown  contract  price  can  be  paid 
from  current  revenues  as  water  is  furnished  and  without  increasing  corporate 
indebtedness  beyond  constitutional  limit. 

ated  in  Helena  v.  Mills,  36  C.  C.  A.  1,  94  Fed.  916,  holding  if  amount  agreed 
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to  be  paid  in  any  installment  in  pursuance  of  contract  for  necessary  thing  to 
be  paid  for  annually  as  furnished  exceeds  amount  of  permitted  indebtedness  city 
is  not  liable  therefor;  Beard  v.  Hopkinsville,  95  Ky.  239,  44  A.  S.  R.  222,  23 
L.R.A.  402,  24  S.  W.  872,  holding  contract  for  water  and  light  to  be  paid  for 
by  city  as  furnished  creates  indebtedness  under  Constitution;  Davenport  v. 
Kleinschmidt,  6  Mont.  502,  13  Pac.  249,  holding  indebtedness  of  city  created  by 
contract  for  water  to  be  paid  for  by  annual  rental. 

Cited  in  notes  in  44  A.  S.  R.  239,  on  considering  time  when  demand  is  payable 
in  determining  whether  it  is  part  of  existing  indebtedness  of  municipality;  69 
L.R.A.  613,  on  contracts  for  annual  supplies  of  water  as  indebtedness  within 
limitation  of  municipal  indebtedness. 

Distinguished  in  Chicago  v.  McDonald,  176  HI.  404,  52  N.  E.  982,  holding  first 
monthly  installment  upon  contract  made  by  city  for  removal  of  garbage  becomes 
indebtedness  within  prohibition  of  Constitution. 

Disapproved  in  Saleno  v.  Neosho,  127  Mo.  627,  48  A.  S.  R.  653,  27  L.R.A.  769, 
30  S.  W.  190,  holding  contract  for  supply  of  city  with  water  to  be  paid  for  year- 
ly as  furnished  does  not  create  indebtedness  under  Constitution. 
Power  to  create  public  debt. 

Cited  in  Highways  Comrs.  v.  Hamilton,  15  111.  App.  412,  holding  power  of 
highway  commissioners  limited  to  debts  payable  out  of  revenues  on  hand  or 
already  levied. 
Avoidance  of  invalid  contract  by  city. 

Cited  in  Quincy  v.  Bull,  106  111.  337,  holding  while  agreement  in  contract  to 
pay  money  may  not  bind  city  because  in  excess  of  city's  constitutional  limit  of 
indebtedness  contract  may  in  other  respects  be  binding  upon  city. 

Distinguished  in  East  St.  Louis  Gaslight  &  Coke  Co.  v.  East  St.  Louis,  47 
HI.  App.  411,  sustaining  right  of  city  to  avoid  contract. 
Constraction  of  statntes. 

Cited  in  Roodhouse  v.  Johnson,  57  HI.  App.  73,  on  rules  for  construing  law; 
Mister  v.  Kansas,  18  Mo.  App.  217,  holding  if  language  of  law  is  clear  and  unam- 
biguous it  cannot  be  so  construed  as  to  add  an  exception  thereto. 

44  AM.  RfiP.  788,  NORTH  CHICAGO  CITY  R.  CO.  v.  liAKB  VI£W,  105 
ILL.  207. 

Declarations  that  thing  is  nuisance  and  abatement  thereof  by  munic- 
ipality. 

Cited  in  Sanitary  Reduction  Works  v.  California  Reduction  Co.  94  Fed.  693» 
holding  board  of  supervisors  of  city  and  county  has  power  to  provide  for  re- 
moval of  garbage  and  material  about  to  become  nuisances  and  decision  of  board 
that  enumerated  materials  are  nuisances  is  conclusive  of  fact;  Harmon  v.  Chi- 
cago, 110  HI.  400,  51  A.  R.  698;  Glucose  Ref.  Co.  v.  Chicago,  138  Fed.  209.— sus- 
taining power  of  city  under  its  charter  to  declare  smoke  a  nuisance;  Vander- 
hurst  V.  Tholcke,  113  Cal.  147,  35  L.R.A.  267,  45  Pac  266,  holding  rule  seems  to 
be  that  where  thing  may  or  may  not  constitute  obstruction  to  streets  or  side- 
walk determination  of  city  authorities  is  conclusive;  Durango  v.  Chapman,  27 
Colo.  169,  60  Pac.  635,  holding  same  and  that  no  evidence  is  needed  to  demonstrate 
that  city's  water  supply  will  be  rendered  impure  if  water  flowing  over  surface 
of  inclosure  in  which  swine  are  kept,  or  from  slaughter  house  or  over  ground  in 
its  near  vicinity,  reaches  stream  from  which  supply  is  drawn;  Durango  v.  Chap- 
man, 27  Colo.  169,  60  Pac.  636,  on  declaring  thing  nuisance  per  se;  Western  & 
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A.  R.  Go.  T.  Atlanta,  113  Ga.  537,  54  UEl^.  294,  38  S.  E.  996,  holding  municipal 
authorities  have  power  Bummarily  to  abate  nuisances  per  se;  Harmison  v.  Lewis- 
town,  153  Dl.  313,  46  A.  S.  R.  893,  38  N.  E.  628  (affirming  46  HI.  App.  164), 
sustaining  validity  of  ordinance  declaring  slaughter  house  a  public  nuisance; 
Laogel  V.  Rushnell,  197  111.  20,  58  L.R.A.  266,  63  N.  E.  1086  (affirming  06  III. 
App.  618),  holding  municipal  corporation  authorized  to  declare  places  where  hop 
ale,  hop  mead,  malt  mead,  cider  or  other  like  drinks  are  sold  nuisances;  Hoops 
T.  Ipava,  55  XIL  App.  94,  holding  village  board  may  conclusively  declare  business 
of  keeping  a  stallion  for  service  a  nuisance;  Munsell  y.  Carthage,  105  111.  App. 
119,  holding  ordinance  declaring  that  a  nuisance  which  is  not  such  in  fact  is  un- 
reasonable  and  invalid;  Baumgartner  v.  Hasty,  100  Ind.  575,  50  A.  R.  830,  hold- 
ing municipal  corporation  has  power  to  treat  as  a  nuisance  thing  that  from  its 
character,  location  and  surroundings  may,  and  does  become,  such;  Bowers  v. 
Indianapolis,  169  Ind.  105,  81  N.  £.  1097,  13  A.  &  E.  Ann.  Cas.  1198,  holding  if 
that  which  is  prohibited  lies  on  border  line  of  public  nuisance  determination  qf 
question  by  city  is  entitled  to  same  respect  as  statute  expressing  like  conclu- 
sion; St.  Paul  V.  Gilfillan,  36  Minn.  298,  31  N.  W.  49,  holding  matter  which  may 
become  a  nuisance  may  be  proper  subject  for  regulation  or  restraint  by  city 
eoondl  under  legislative  sanction;  Kansas  City  v.  McAleer,  31  Mo.  App.  433, 
mstmining  validity  of  ordinance  declaring  operating  of  rock-crushing  madiine 
in  specified  places  a  nuisance. 

Cited  in  notes  in  105  A.  S.  R.  199,  on  general  nature  of  nuisance  and  public 
nnisance;  120  A.  S.  R.  378,  on  conclusiveness  of  municipal  declaration  as  to 
what  is  a  nuisance;  47  A.  S.  R.  546;  6  L.R.A«  763,— on  abatement  of  public  nui- 
sances; 36  UELA.  596,  on  extent  of  municipal  power  to  define  nuisances;  38 
LJLA.  307,  on  municipal  power  over  nuisances  as  to  electricity,  steam,  and  ex- 
plosives; 38  L.RJL  642,  on  municipal  power  over  nuisances  relating  to  trade  or 
business;  30  LJLA.  615,  on  municipal  control  over  public  nuisances  on  public 
streets  and  highways  created  by  street  railroads;  89  L.R.A.  621,  on  municipal 
control  over  steam  and  electricity  as  public  nuisances  upon  public  streets  and 
highways;  39  LJUL  650,  on  municipal  power  over  nuisances  affecting  highways 
and  waters. 

Distinguished  in  Foyer  v.  Des  Plaines,  18  111.  App.  225,  holding  ordinance  in- 
valid so  far  as  it  declared  public  picnics  and  open  air  dances  nuisances. 

—  Street  railways  operated  In  Improper  manner. 

Cited  in  North  Chicago  City  R.  Co.  v.  Lake  View,  105  HI.  183,  sustaining  power 
of  town  to  adopt  ordinance  requiring  street  railway  company  to  construct  its 
track  in  such  manner  that  vehicles  might  pass  over  it  without  inconvenience  or 
danger. 
Validity  of  ordinance. 

Cited  in  Chicago  v.  Gunning  System,  114  HI.  App.  377  (dissenting  opinion), 
on  prima  facie  validity  of  ordinance  passed  where  power  to  pass  one  concerning 
certain  subject  is  clear. 

Cited  in  reference  note  in  48  A.  R.  105,  on  validity  of  ordinance  regulating 
nnisance. 

—  Reffolatlon  of  trade  or  traffic. 

Cited  in  Stafford  v.  Chippewa  Valley  Electric  R.  Co.  110  Wis.  331,  85  N.  W. 
1036,  holding  ordinance  requiring  bell  on  street  car  to  be  continuously  sounded 
while  car  is  in  motion  in  street  is  unreasonable;  Greencastle  v.  Thompson,  108 
Ind.  493,  81  N.  E.  497,  sustaining  validity  of  ordinance  defining  business  and  res- 
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idence  portions  of  city  and  providing  where  intoxicating  liquors  miglit  not  be 

sold. 

Ck>nclaslTenes8  of  fact  determinations  by  city  council. 

Cited  in  Chicago  t.  Nichols,  177  111.  97,  52  N.  E.  359,  holding  declaration  by 
City  council  that  that  is  an  "accident"  or  ''casualty"  which  is  clearly  not  so, 
is  not  conclusive;  Grabbs  v.  Danville,  63  111.  App.  590,  holding  action  of  city 
council  conclusive  on  question  whether  one  intoxicant  is  more  pernicious  than 
another. 
Affirmance  of  proper  Judgment  notwithstanding  error  below. 

Cited  in  Drover's  Nat.  Bank  v.  Anglo-American  Packing  &  Provision  Co.  18 
111.  App.  191,  holding  where  judgment  is  proper  on  its  merits  refusal  of  court 
below  to  hold  as  requested  by  proposition  submitted  by  litigant  is  no  ground 
for  reversal;  Lord,  S.  &  Co.  v.  Hollis,  86  111.  App.  241,  holding  judgment  not  re- 
versible because  instruction  is  objectionable  in  form,  where  it  appears  from  in- 
spection of  the  whole  record  that  substantial  justice  has  been  done;  Charles  £. 
Henry  Sons  Co.  v.  Mahoney,  97  111.  App.  313,  holding  if  it  can  be  seen  from  rec- 
ord that  judgment  is  right,  irrespective  of  absolute  correctness  of  proposition 
held,  judgment  ought  not  to  be  reversed. 

Cited  in  note  in  S5  A.  D.  270,  on  granting  new  trial  where  it  appears  that  re- 
sult must  be  same  on  retrial. 
Cliange  of  power  used  by  street  railway  company  to  operate  road. 

Cited  in  Indianapolis  Cable  Street  R.  Co.  v.  Citizens  Street  R.  Co.  127  Ind. 
369,  8  L.R.A.  539,  24  N.  E.  1054,  holding  where  right  to  use  one  motive  power 
is  prescribed  by  its  charter  company  cannot  use  another  or  different  power. 

Cited  in  note  in  2  L.R.A.(N.S.)  140,  on  motive  power  for  railroad  and  street 
railways. 

Distinguished  in  Blair  v.  Chicago,  201  IT.  S.  400,  50  L.  ed.  801,  26  Sup.  Ct.  Rep. 
427,  holding  intention  of  legislature  was  not  to  confine  street  railways  to  use 
of  animal  power  notwithstanding  titles  of  acts  constituting  their  charter. 
Construction  of  statute. 

ated  in  Dolese  v.  Pierce,  124  111.  140,  16  N.  E.  218,  on  use  of  title  in  construc- 
tion of  statute. 

44  AM.  REP.   791,  W.\BAS1I,  ST.  L.  &  P.  R.  CO.  ▼.  SHACKLET,    105 

ILL.  S04. 
Liability  for  Injury  due  to  concurring  negligence  of  two  carriers. 

Cited  in  Chicago  &  E.  I.  R.  Co.  v.  nines,  82  111.  App.  488,  holding  fact  combined 
negligence  of  passenger's  carrier  and  another  carrier  occasioned  passenger's  in- 
jury will  not  prevent  his  recovery  against  such  other;  Union  R.  &  Transit  Co. 
V.  Shacklett,  19  111.  App.  145,  holding  same  that  they  may  be  sued  jointly  or 
severally;  West  Chicago  Street  R.  Co.  v.  Piper,  165  111.  325,  46  N.  E.  186,  hold- 
ing street  car  company  liable  for  injury  due  to  combined  negligence  of  itself 
and  carette  company  in  one  of  whose  carettes  plaintiff  was  riding;  Chicago  &  K. 
L  R.  Co.  V.  Mochell,  193  111.  208,  86  A.  S.  R.  318,  61  N.  E.  1028,  holding  pas- 
senger on  street  car  cannot  be  charged  with  contributory  negligence  where  in- 
jured in  collision  due  to  negligence  of  servants  of  street  car  company  and  of  rail- 
road company;  LucSas  v.  Pennsylvania  Co.  120  Ind.  205,  16  A.  S.  R.  323,  21 
N.  E.  972,  holding  one  carrier  not  relieved  from  liability  for  injury  to  passenger 
of  other  carrier  because  negligence  of  both  concurred  to  produce  injury. 

Cited  in  reference  notes  in  86  A.  8.  R.  322,  on  concurring  negligence;  92  A.  S.  R. 
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174,  on  rights  of  action  of  passenger  injured  by  collision  between  trains  of  dif- 
ferent companies  against  either  company. 
Imputed  negligence. 

Cited  in  Chicago  City  R.  Co.  y.  Wilcox,  33  HI.  App.  450,  holding  child  suing 
for  wrong  done  him  cannot  be  cut  off  from  remedy  because  others  neglected 
their  duty  to  him. 

Cited  in  note  in  8  L11.A.  495,  on  doctrine  of  imputed  negligence. 
Negligence  of  driver  impotable  to  occupant  of  Tehiclc. 

Cited  in  Little  v.  Hackett,  116  U.  S.  366,  29  L.  ed.  652,  6  Sup.  a.  Rep.  391, 
holding  those  on  hack  do  not  become  responsible  for  negligence  of  driver  if  they 
exercise  no  control  over  him  further  than  to  indicate  route  they  wish  to  travel 
or  places  to  which  they  wish  to  go;  Union  P.  R.  Co.  v.  Lapsley,  16  L.R.A.  800, 
2  a  C.  A.  149,  4  U.  S.  App.  542,  51  Fed.  174,  holding  one  who,  while  riding  in 
private  carriage  of  another  at  his  invitation,  is  injured  by  negligence  of  third 
party,  may  recover  against  the  latter,  notwithstanding  negligence  of  owner  of 
carriage  may  have  contributed  to  injury;  Chicago  Union  Traction  Co.  v.  Leach, 
215  lU.  184,  74  N.  E.  119  (affirming  117  111.  App.  169);  Carmi  v.  Ervin,  59  IlL 
App.  555;  Landon  v.  Chicago  &  G.  T.  R.  Co.  92  111.  App.  216;  Chicago  City  R. 
Co.  V.  Wall,  93  III.  App.  411;  ICnightstown  v.  Musgrove,  116  Ind.  121,  9  A.  S.  R. 
827,  18  N.  E.  452;  Frank  Bird  Transfer  Co.  v.  Krug,  30  Ind.  App.  602,  65  N.  E. 
309;  Nesbit  v.  Gamer,  75  Iowa,  314,  9  A.  8.  R.  486,  1  L.R.A.  152,  39  N.  W.  516; 
Leavenworth  v.  Hatch,  57  Kan.  57,  57  A.  S.  R.  309,  45  Pac  65;  Perez  v.  New 
Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  1391,  17  So.  869;  Philadelphia,  W.  &  B. 
R.  Co.  V.  Hogeland,  66  Md.  149,  59  A.  R.  159,  7  Atl.  105;  Follman  v.  Mankato, 
35  Minn.  522,  59  A.  R.  340,  29  N.  W.  317;  Becke  v.  Missouri  P.  R.  Co.  102  Mo. 
644,  9  L.R.A.  157,  13  S.  W.  1053;  Noyes  v.  Boscawen,  64  N.  H.  361,  10  A.  S.  R. 
410,  10  Atl.  690;  Hydes  Ferry  Tump.  Co.  v.  Yates,  108  Tenn.  428,  67  S.  W.  69; 
Elyton  Land  Co.  v.  Mingea,  89  Ala.  521,  7  So.  666, — holding  negligence  of  driver 
of  vehicle  cannot  be  imputed  to  passenger  therein;  Dean  v.  Pennsylvania  R.  Co. 
129  Pa.  514,  15  A.  S.  R.  733,  6  L.R.A.  143,  18  Atl.  718,  20  Pittsb.  L.  J.  (N.  S.) 
186,  47  Phila.  Leg.  Int.  143,  holding  same  but  that  person  riding  is  responsible 
for  his  own  negligence;  Chicago  City  R.  Co.  v.  Nonn,  133  III.  App.  365,  holding 
negligence  of  wagon  driver  not  imputable  to  driver's  helper;  Randolph  v.  0*Rior- 
don,  155  Mass.  331,  29  N.  E.  583,  holding  relation  of  master  and  servant  does 
not  exist  between  driver  of  hack  and  those  riding  therein;  Shultz  v.  Old  Colony 
Street  R.  Co.  193  Mass.  309,  118  A.  S.  R.  502,  8  L.Rji.(N.S.)  597,  79  N.  E.  873, 
9  A.  &  E.  Ann.  Cas.  402,  holding  test  whether  driver's  negligence  is  imputable 
to  passenger  depends  upon  latter's  control  or  right  of  control  over  driver. 

Cited  in  reference  note  in  46  A.  R.  230,  on  right  to  recover  against  town  for 
negligent  defect  in  highway,  though  person  with  whom  plaintiff  rode  was  negli- 
gent. 

Cited  in  notes  in  1  I/.R.A.  153;  8  L.R.A.(N.S.)  600,  604;  54  A.  R.  141,  142,  145; 
57  A.  R.  488,  492,  494,— on  imputation  of  driver's  negligence  to  one  riding  in 
vdilcle. 
—  As  to  pasBcnger  of  negligent  carrier. 

Cited  in  New  York,  P.  A  N.  R.  Co.  v.  Cooper,  85  Va.  939,  9  S.  E.  321,  holding 
negligence  of  carrier  not  imputable  to  passenger  who  has  confided  himself  to 
carrier's  care. 

Cited  in  note  in  8  Ij.RjL(Kj9.)  618,  on  imputed  negligence  of  railroad  company 
to  passenger. 
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litablUty  for  negligence  concurring  with  negligence  of  third  person  or 
other  cause. 

Cited  in  Gray  v.  Philadelphia  &  R.  R.  Co.  23  Blatchf.  263,  24  Fed.  168,  hold- 
ing fireman  injured  bv  concurring  negligence  of  engineer  on  his  own  train  and 
of  employees  on  train  of  another  road  may  recover  from  such  other  road;  Clil- 
cago  &  A.  R.  Co.  V.  Vipond,  212  111.  199,  72  N.  E.  22,  holding  fireman  not  re- 
sponsible for  negligence  of  engineer  on  his  own  train  in  case  of  collision  with 
train  of  another  road;  Joliet  v.  Shufeldt,  144  111.  403,  36  A.  S.  R.  453,  18  LJtA. 
750,  32  N.  £.  969,  holding  it  is  no  defense  in  actions  for  injuries  resulting  from 
negligence  that  negligence  of  third  persons,  or  inevitable  accident,  or  inanimate 
thing  contributed  to  cause  injury  of  which  defendant's  negligence  was  efficient 
cause  and  which  would  not  have  occurred  but  for  such  negligence;  Terre  Haute 
&  I.  R.  Co.  V.  McMurray,  98  Ind.  358,  49  A.  R.  752,  holding  rule  which  denies 
recovery  where  there  is  mutual  negligence  applies  only  between  immediate  par- 
ties; Eskildsen  ▼.  Seattle,  29  Wash.  583,  70  Pac.  64,  holding  intervening  act  of 
third  person  will  not  excuse  one  whose  negligence  is  reasonable  and  probable 
cause  of  wrong. 
Joint  and  several  liability  of  tort  feasors. 

Cited  in  Donald  v.  Guy,  127  Fed.  228,  holding  association  of  pilots  jointly 
liable  for  consequences  of  negligence  of  one  of  tJieir  number;  Piillman  Palace 
Car  Co.  V.  Laack,  143  111.  242,  18  L.ILA.  215,  32  N.  E.  285;  Carterville  v.  Cook, 
129  111.  152,  16  A.  S.  R.  248,  4  LJLA.  721,  22  N.  E.  14,— holding  where  injury  is 
due  to  concurring  negligence  of  two  different  parties,  each  and  boih  are  liable; 
Consolidated  Ice  Mach.  Co.  v.  Keifer,  134  111.  481,  23  A.  S.  R.  688,  10  LJLA.  696, 
25  N.  E.  799,  holding  where  negligence  of  two  or  more  persons  concur  to  produce 
injury  all  will  be  jointly  liable;  Wisconsin  C.  R.  Co.  v.  Ross,  142  III.  9,  34  A.  S.  R. 
49,  31  N.  E.  412,  holding  rule  making  tort  feasors  jointly  and  severally  liable 
is  not  confined  to  partnerships  but  extends  to  all  cases  of  joint  torts  at  common 
law  positive  or  constructive;  Frank  Parmelee  Co.  ▼.  Wheelock,  224  IlL  194,  79 
N.  E.  652  (affirming  127  IlL  App.  500),  holding  when  one  has  received  actionable 
injury  at  hands  of  two  or  more  wrong  doers,  all  are  severally  liable  to  him  for 
amount  of  damages  for  such  injury  and  he  may  sue  them  jointly  or  separately; 
Chapin  v.  Chicago  &  E.  I.  R.  Co.  18  III.  App.  47,  holding  release  of  one  of  two 
tort  feasors  when  action  is  maintainable  against  either  will  release  both;  Rood- 
house  V.  Christian,  55  111.  App.  107,  holding  principle  is  that  torts  are  in  their 
nature  several;  West  Chicago  Street  R.  Co.  v.  Cahill,  64  111.  App.  539,  holding 
where  two  or  more  are  jointly  concerned  in  act  which  produces  injury,  they  may 
be  sued  jointly;  Feneff  v.  Boston  &  M.  R.  Co.  196  Mass.  575,  82  N.  E.  705,  hold- 
ing if  two  or  more  wrongdoers  negligently  contribute  to  personal  injury  of  an- 
other by  their  several  acts,  which  operate  concurrently,  so  that  damages  are  in 
effect  inseparable,  they  are  jointly  and  severally  liable ;  Willard  v.  Red  Bank  Oil 
Co.  151  111.  App.  433,  holding  parties  not  liable  as  joint  tort  feasors  where  act« 
of  each  were  separate  and  independent  and  without  any  connection  with  acts  of 
each  other;  Eaton  &  P.  Co.  v.  Mississippi  Valley  Trust  Co.  123  Mo.  App.  117,. 
100  S.  W.  551,  holding  both  parties  may  be  sued  in  one  action  when  their  negli- 
gent omissions  are  concurrent,  and  each  is  proximate  cause  of  accident  result- 
ing in  injury;  Matthews  v.  Delaware,  L.  &  W.  R.  Co.  56  N.  J.  L.  34,  22  LiLA. 
261,  27  Atl.  919,  holding  when  each  of  two  or  more  persons  owes  another  a 
separate  duty  which  each  neglects  to  perform,  if  such  several  neglects  concur  in 
sing  injury  tort  is  joint;  Strauhal  ▼.  Asiatic  S.  S.  Co.  48  Or.  100,  85  Pac. 
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230,  holding  right  of  action  for  joint  tort  exists  against  any  or  all  of  the  wrong- 
doers, independent  of  contract;  Snyder  v.  Witt,  99  Tenn.  618,  42  S.  W.  441,  on 
liability  of  joint  tort  feasors;  Crane  v.  Hunt,  26  Ont.  Rep.  641,  on  joint  lia- 
bility of  two  tarem  keepers  for  injury  to  one  while  intoxicated. 

Cited  in  note  in  16  A.  S.  R.  253,  on  negligence  of  two  or  more  persons  re- 
sulting in  injury  to  a  third. 
Suit  by  foreign  administrator  for  negligent  killing  of  decedent. 

Cited  in  Chicago  Transit  Co.  v.  Campbell,  110  111.  App.  366,  holding  adminis- 
trator appointed  in  another  state  may  maintain  action  in  Illinois  for  negligence 
causing  death,  of  decedent. 
Accuracy  In  charge  to  Jury. 

Cited  in  Kelley  t.  Louisville  &  N.  R.  Co.  49  111.  App.  304,  holding  where  evi- 
dence  is   conflicting  instructions  must  be  accurate. 
Instructions  ignoring  evidence  or  issues. 

Cited  in  North  Chicago  Roll.  Mill.  Co.  v.  Morrissey,  111  III.  646,  holding  in- 
struction purporting  to  be  complete  as  to  what  will  authorize  recovery  which 
ignores  question  of  contributory  negligence  when  same  is  raised  and  is  important 
is  erroneous;  Illinois  Iron  &  Metal  Co.  v.  Weber,  106  111.  526,  63  N.  E.  1008, 
holding  where  court  directs  verdict  if  jury  should  find  certain  facts,  instruction 
must  embrace  all  facts  and  conditions  essential  to  such  verdict. 
Cure  of  erroneous  instructions. 

Cited  in  Counselman  v.  Collins,  35  111.  App.  68,  holding  erroneous  instruction 
not  cured  by  counter  instruction. 
Servant's  knowledge  of  hidden  perils  resulting  In  his  injury. 

Cited  in  Pressed  Steel  Car  Co.  v.  Herath,  110  111.  App.  596;  Chicago  &  E.  I. 
R.  Co.  V.  Hines,  132  111.  161,  22  A.  S.  R.  515,  23  N.  E.  1021  (affirming  33  111. 
App.  271), — holding  knowledge  of  servant  of  dangerous  condition  of  things  re- 
sulting in  his  injury  will  not  be  presumed  in  absence  of  evidence  thereof;  La 
Salle  ▼.  Eostka,  190  III.  130,  60  N.  E.  72,  holding  allegation  of  due  care  in 
declaration  in  action  on  case  to  recover  damages  for  injury  due  to  caving  in  of 
sewer  in  which  plaintiff  was  working  negatives  his  knowledge  of  defects  causing 
injury, 
liiablllty  of  raihroad  company  for  acts  of  other  parties  using  its  track. 

Cited  in  Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24  N.  E.  659,  holding  where 
injury  results  from  negligent  or  imlawful  operation  of  railroad  by  corporation  to 
which  franchise  is  granted,  or  by  parties  authorized  or  permitted  to  use  its 
tracks,  eompany  owning  railway  and  franchise  will  be  liable;  dinger  v.  Chesa- 
peake 4  O.  R.  Co.  128  Ky.  736,  15  L.R.A.(N.S.)  998,  109  S.  W.  315,  holding 
lessor  railroad  company  not  relieved  from  responsibility  for  lessees  negligence. 

Cited  in  notes  in  10  L.R.A.  794,  on  liability  of  lessees  of  railroad  for  negligent 
personal  injury;  44  L.R.A.  751,  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  other  company  under  running  privileges  or  arrangements; 
66  L.RJ^.  143,  on  liability  of  railway  company  for  acts  of  independent  contractor 
where  injuries  result  from  employer's  nonperformance  of  absolute  duties  in  re- 
spect to  operation  of  completed  plant. 
I>ut7  of  passen^rer  to  obey  directions  of  conductor  given  for  his  safety. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co.  39  W.  Va.  366,  23  L.R.A.  758, 
19  S.  E.  578,  holding  it  is  duty  of  passenger  riding  on  platform  of  car  of  train 
in  motion  to  go  inside  when  told  by  conductor  to  do  so. 
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Who  ts  passenger. 

Cited  in  note  in  82  A.  D.  293,  as  to  who  is  a  passenger. 

44  AM.  REP.  799,  CHICAGO  &  A.  R.  CO.  t.  JOLIET,  Ii.  &  A.  R.  CO.  105 
ILL.  388. 

Followed  without  discussion  in  Chicago  A  A.  R.  Co.  ▼.  Chicago,  150  IlL  597, 
37  N.  E.  1029. 

Condemnation  of  property  of  one  railroad  company  by  another  com- 
pany. 

Cit.ed  in  East  St.  Louis  Connecting  R.  Co.  v.  East  St.  Louis  Union  R.  Co.  108 
111.  265,  holding  mere  grant  of  right  to  huild  railroad  between  given  termini  cre- 
■ates  no  implied  obligation  of  state  that  other  railroads  shall  not  be  permitted 
to  pass  over  its  tracks  in  different  direction;  State  ex  rel.  Northern  P.  R.  Co.  v. 
Railroad  Commission,  140  Wis.  145,  121  N.  W.  919,  on  right  to  take  corporate 
property  by  eminent  domain. 
«-  Damages  for  condemnation  of  crossing. 

Cited  in  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Railroad  Commissioner,  127  Mich. 
219,  62  L.R.A.  149,  86  N.  W.  842,  holding  junior  highway  or  railroad  seeking 
crossing  must  bear  entire  expense  of  making  crossing,  and  restoring  same  to 
safe  condition,  such  rule,  however,  relates  to  conditions  existing  when  crossing  is 
made;  Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  L.  A  C.  R.  Co. 
118  Mo.  599,  24  S.  W.  478,  holding  no  damages  can  be  allowed  railroad  company 
across  whose  right  of  way  another  company  condemns  right  of  way  for  itself 
for  delay  or  inconvenience  arising  from  crossing  in  street;  National  Docks  A  N. 
J.  Junction  Connecting  R.  Co.  v.  Pennsylvania  R.  Co.  67  N.  J.  L.  265,  30  Atl.  62 
(dissenting  opinion),  on  measure  of  damages  in  proceeding  by  railroad  com- 
pany to  condemn  right  of  way  across  tracks  of  another  company. 

Cited  in  note  in  9  A.  S.  R.  146,  147,  on  damages  recoverable  for  taking  of 
corporate  property  under  power  of  eminent  domain. 

Distinguished  in  Chicago  A  W.  I.  R.  Co.  v.  Englewood  Connecting  R.  Co. 
116  111.  375,  66  A.  R.  173,  4  N.  E.  246,  holding  injury  to  strength,  permanency 
and  durability  to  structures  of  railroad  company  or  to  its  adaptability  to,  and 
capacity  for  doing  railroad  business  is  proper  basis  for  assessment  of  damages 
in  proceeding  to  condemn  part  of  its  property  for  another  railroad. 

Criticized  in  Flint  A  Pere  Marquette  R.  Co.  v.  Detroit  A  Bay  City  R.  Co.  64 
Mich.  350,  holding  damages  occasioned  by  stopping  of  trains  cannot  be  considered 
in  awarding  compensation  when  one  railroad  seeks  right  of  way  across  right  of 
way  of  another,  even  though  stopping  is  due  to  causes  other  than  compliance 
with  statute. 
Elements  of  damages  in  exercise  of  eminent  domain.  ^^ 

Cited  in  notes  in  88  A.  D.  321,  on  damages  in  eminent-domain  cases;  2d  L.R.A. 
756,  on  mitigation  of  damages  in  condemnation  cases  where  easements  or  im- 
provements are  secured  to  land  owner. 
—  Cost  of  compliance  with  police  regulations. 

Cited  in  Morris  A  E.  R.  Co.  v.  Orange,  63  N.  J.  L.  262,  43  Atl.  730,  holding 
neither  natural  person  nor  corporation  can  claim  damages  on  account  of  being 
compelled  to  render  obedience  to  police  regulation;  Southern  Kansas  R.  Co.  y. 
Oklahoma  City,  12  Okla.  82,  69  Pac.  1050,  holding  expense  of  c<Mn plying  with  po- 
lice regulation  is  not  element  of  damages  in  condemnati<m  proceeding. 
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—  Co6t  of  protecting  or  safeeuardlng  railroad  crossing. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  ed.  979, 
37  Sup.  Ct.  Rep.  683,  holding  city  openiDg  street  across  tracks  of  railroad  com- 
pany not  compelled  to  pay  as  damages  cost  of  maintaining  crossing  in  manner 
required  by  law;  I^ake  Shore  &  M.  S.  R.  Co.  ▼.  Chicago,  348  111.  509,  37  N.  E. 
SB,  holding  loss  to  railroad  company's  business  due  to  its  interruption  by  public 
in  using  crossing  is  too  uncertain  and  speculatiye  to  be  made  factor  in  assess- 
ment of  compensation  for  extension  of  street  across  its  right  of  way;  Lake  Erie 

6  W.  R.  Co.  V.  Shelley,  163  Ind.  36,  71  N.  £.  161,  holding  railroad  companies 
not  entitled  to  damages  on  account  of  cost  and  expense  of  constructing  and 
maintaining  crossings;  Cleveland  ▼.  Augusta,  102  Ga.  233,  43  L.R.A.  638,  29 
S.  £.  684,  holding  railroad  corporation  which  constructs  its  tracks  across  public 
highway  does  so  subject  to  right  of  public  authorities  to  require  changes  of  con- 
struction needful  for  public  safety  and  welfare  and  is  not  entitled  to  compen- 
sation for  such  changes;  Grand  Rapids  v.  Bennett^  106  Mich.  528,  64  N.  W.  585, 
on  right  of  railroad  to  compensation  for  construction,  operation,  and  main- 
tenance of  gate  or  tower  at  street  crossing;  Plymouth  y.  Pere  Marquette  R.  Co. 
139  l£ch.  347,  102  N.  W.  947,  holding  compensation  for  observance  of  public 
regulations  cannot  be  demanded  on  condemnation  of  highway  across  railroad  com- 
pany's tracks;  State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v.  District  Ct.  42  Minn.  247, 

7  L.RJL  121,  44  N.  W.  7,  holding  railroad  company  not  entitled  to  compensation 
for  maintenance  of  cattle  guards  and  sign  boards  at  crossing  when  highway  is 
opened  across  its  track. 

Right  of  railroad  to  compensation  for  highway  crossing. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  140  111.  309,  29  N.  E.  1109,  holding 
railroad  companies,  take  their  rights  of  way  subject  to  right  of  public  to  extend 
public  hi'ghways  and  streets  across  them;  Chicago  &  A.  R.  Co.  v.  Pontiac,  169 
IlL  155,  48  N.  E.  485,  holding  same  and  that  this  is  true  without  reference  to 
whether  company  owns  right  of  way  in  fee  or  merely  has  easement  therein; 
Baltimore  &  O.  S.  W.  R.  Co.  ▼.  State,  159  Ind.  510,  65  N.  E.  508,  holding  rail- 
road company^s  right  of  way  is  acquired  subject  to  right  of  state  to  extend 
public  highways  and  streets  across  it;  State  ex  reL  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  98  Minn.  380,  320  A.  S.  R.  583,  28  L.R.A.(N.S.)  298,  108  N.  W. 
261,  8  A«  &  E.  Ann.  Cas.  1047,  holding  same  and  that  railroad  c<Hnpany  is  bound 
to,  assume  all  burdens  incident  to  new,  as  well  as  existing  crossings;  Chicago 
A  N.  W.  R.  Co.  V.  Chicago,  151  111.  348,  37  N.  E.  842,  holding  legislature  has 
right  to  give  city  authority  to  extend  streets  across  tracks,  rights-of-way  and 
lands  of  railroad  companies. 
Right  of  railroad  company  to  lay  additional  tracks  in  streets. 

Cited  m  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Chicago,  159  111.  369,  42  N.  E.  781, 
holding  right  must  be  exercised  under  police  control  and  regulation. 
Duty  to  keep  crossing  of  two  railroads  safe. 

Cited  in  Brecher  v.  Chicago  Junction  R.  Co.  119  111.  App.  554,  holding  no 
•contract  or  arrangement  between  owners  of  intersecting  railroad  tracks,  in  re- 
gard to  maintenance  of  crossing,  can  affect  responsibility  of  either  to  third  per- 
son injured,  when  rightfully  on  tracl^  by  reason  of  unsafe  condition  of  crossing. 
Stipulations  between  parties  to  condemnation  proceedings  entering  into 
resulting  easement  or  rights. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Southwestern  Teleph.  &  Teleg.  Co.  58  C. 
€.  A.  198,  323  Fed.  276,  holding  stipulations  and  promises  in  petition  for  oon- 
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demnation  binding  upon  petitioner  if  easement  desired  is  obtained  by  such 
petitioner;  Elgin,  J.  &  E.  R.  Co.  v.  Fletcher,  128  111.  619,  21  N.  E.  577,  holding 
party  seeking  condemnation  may  bind  himself  by  offer  in  open  court  to  i>erform 
certain  duties  and  thereby  abridge  land  owner's  claim  for  damages  to  extent 
damages  are  prevented  by  such  performance;  Lyon  v.  Hammond  &  B.  I.  R.  Co. 
167  111.  627,  47  N.  E.  775,  holding  covenant  by  railroad  company  petitioning  for 
condonnation  of  land  that  land  owner  may  construct  switch  track  across  its 
right  of  way  is  perpetual;  St.  Louis  &  C.  R.  Co.  v.  Postal  Teleg.  Co.  173  111. 
508,  51  N.  E.  382,  on  validity  of  stipulations  by  petitioner;  Smith  v.  Claussen 
Park  Drainage  t  Levee  Dist.  229  III.  155,  82  N.  E.  278,  holding  stipulation  by 
drainage  district  seeking  to  condemn  land  that  it  would  build  bridges  valid; 
Maltman  v.  Chicago,  M.  &  St.  P.  R.  Co.  41  111.  App.  229,  holding  where  railroad 
departs  from  proposed  plan  of  construction  to  which  it  is  bound  by  petition  or 
Judgment  and  such  departure  is  injurious  to  abutting  land,  it  will  be  compen- 
sated in  action  for  damages  brought  for  that  purpose;  Chicago  &  W.  I.  R.  Co.  v. 
Cogswell,  44  111.  App.  388,  holding  if  railroad  desires  to  stipulate  for  any  par- 
ticular mode  of  construction  or  operation,  and  have  assessment  of  damages  lim- 
ited to  such  mode,  it  has  right  to  do  so  and  property  owner,  in  case  change  i& 
made  to  another  mode  of  construction,  is  entitled  to  additional  damages,  if  any 
arise;  Seattle  &  M.  R.  Co.  v.  SUte,  7  Wash.  150,  38  A.  S.  R.  866,  22  L.R.A.  217, 
34  Pac.  551,  holding  it  is  proper  for  railroad  company  seeking  to  condemn  right 
of  way  across  tracks  of  another  to  stipulate  that  it  will  put  in  and  maintain 
at  its  own  expense  all  necessary  frogs  and  crossing  apparatus. 
Right  of  defendant  In  condemnation  proceedings  to  demand  bill  of  partlc- 
nlars. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Chicago  &  E.  R.  Co.  112  111.  689,  holding 
bill  of  particulars  deroandable  by  defendant  in  condemnation  proceedings;  Tedens 
V.  Sanitary  Dist.  149  111.  87,  36  N.  E.  1033,  holding  defendant  has  right  to  sub- 
mit to  court  question  whether  there  is  necessity  for  taking  amount  of  land  asked 
for. 
Municipal  power  as  to  railroad  viaducts. 

Cited  in  Chicago  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  146  111.  App.  403,  holding 
that  city  may  require  railroad  company  to  repair  viaduct  and  approaches  there- 
to when  railroad  was  upon  ground  which  became  crossing  before  highway  existed. 

44  AM.  REP.   808,  HARRIS  T.  BOARD  OF  SUPERVISORS,   105  JIAj. 

445. 
Legislative  control  of  property  and  revenues  of  public  corporation. 

Cited  in  Reynolds  v.  Waterville,  92  Me.  292,  42  Atl.  653  (dissenting  opinion), 
on  legislative  control  of  municipal  property;  Wetherell  v.  Devine,  116  111.  631,. 
6  N.  E.  24,  holding  county  and  its  revenues  are  subject  to  legislative  control 
in  absence  of  express  constitutional  restriction  to  contrary;  Heflfner  v.  Cass  & 
Morgan  Counties,  193  111.  439,  58  L.R.A.  353,  62  N.  E.  201,  holding  property 
which  counties  hold  is  public  and  not  private;  Chicago  v.  Knobel,  232  111.  112,  8S 
N.  E.  459,  holding  apportionment  of  expense  for  juries  in  municipal  court  be- 
tween city  and  county  not  unconstitutional. 
Nature  of  counties  and  public  qaasi  corporations. 

Cited  in  West  Chicago  Park  v.  Chicago,  152  111.  392,  38  N.  E.  697,  holding* 
quasi  municipal  corporations  are  only  local  organizations  invested  with  a  few  of 
the  characteristics  of  corporate  existence;  Chicago  v.  Manhattan  Cement  Co.  178 
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lU.  372,  69  A.  8.  R.  321,  45  L.R.A.  848,  53  N.  E.  68,  on  nature  of  county  cor- 
poration. 

Construction  of  state  constitution  as  to  power  of  legislature. 

Cited  in  Wilson  y.  Sanitary  Dist.  133  111.  443,  27  N.  E.  203,  holding  every  sub- 
ject within  scope  of  civil  government  not  withdrawn  from  authority  of  legislature 
of  state  by  its  Constitution  may  be  acted  upon  by  that  body ;  People  ex  rel.  Wood- 
yatt  v.  Thompson,  156  111.  451,  40  N.  E.  307,  holding  state  Constitution  is  lim- 
itation upon  powers  of  legislature  and  not  grant  of  power. 

44   AM.  REP.  812,  PEOPLE  ▼.  APPIiETON,    105  ILL.  474. 
]>i8t>amient  of  attorney  for  misconduct. 

Cited  in  IngersoU  v.  Coal  Creek  Coal  Co.  117  Tenn.  263,  139  A.  S.  R.  3003, 
9  L.R.A.(N.S.)  282,  98  S.  W.  178,  10  A.  &  E.  Ann.  Cas.  829,  on  misdemeanors, 
or  acts  of  immorality  or  impropriety  calling  for  disbarment  under  statute. 

Cited  in  notes  in  95  A.  D.  339,  240,  on  acts  not  constituting  sufficient  cause  for 
disbarment;  2  A.  S.  R.  849,  850,  on  necessity  for  misconduct  in  professional 
matter  to  disbarment  of  attorney;  42  A.  R.  558;  13  L.R.A.  767, — on  disbarment 
of  attorneys. 

44  AM.  REP.  819,  McBfAHILL  ▼.  McMAUILL,  105  ILL.  590. 
Mode  of  relinquishing  homestead. 

Cited  in  Gage  v.  Wheeler,  139  111.  197,  21  N.  E.  1075,  holding  requirements  of 
statute  miist  be  complied  with  both  as  to  terms  of  deed  and  acknowledgment  to 
make  release  of  homestead  effectual ;  Kitterlin  v.  Milwaukee  Mechanics'  Mut.  Ins. 
Co.  134  IlL  647,  10  L.ILA.  220,  25  N.  E.  772,  holding  conveyance  of  homestead 
by  husband,  without  signature  and  acknowledgment  of  wife,  when  grant  is  to 
wife,  is  invalid;  Maxwell  v.  Maxwell,  145  111.  156,  34  N.  E.  145,  holding  deed  of 
homestead  not  joined  in  by  wife  valid  when  accompanied  by  possession  given 
pursuant  to  the  conveyance;  Gray  v.  Schofield,  175  111.  36,  51  N.  E.  684,  holding 
conveyance  not  joined  in  by  wife  ineffectual  to  pass  title  to  homestead;  Johnston 
▼.  Dunavan,  17  111.  App.  59,  holding  homestead  estate  cannot  be  relinquished  save 
in  mode  pointed  out  by  statute  or  by  abandonment. 

Effect  of  ante  or  post-nnptlal  agreement   upon   homestead,   dower  or 
widow's  award. 

Cited  in  McMahill  v.  McMahill,  133  111.  461,  on  attempt  to  bar  right  of  home- 
stead by  antenuptial  agreement;  Spencer  v.  Boardman,  118  III.  553,  9  N.  E. 
330,  holding  dower  barred  by  antenuptial  contract;  Crum  v.  Savryer,  132  111. 
443,  24  N.  E.  956,  holding  estate  of  homestead  not  barred  by  postnuptial  contract 
in  relation  thereto  entered  into  before  accrual  of  right  of  homestead;  Hafer  v. 
Hafer,  33  Kan.  449,  6  Pac.  537;  Achilles  v.  Achilles,  137  111.  589,  28  N.  E.  46,— 
holding  homestead  right  not  barred  by  ante-nuptial  contract;  Zachmann  v.  Zach- 
mann,  201  111.  380,  94  A.  8.  R.  1 80,  66  N.  E.  256,  holding  same  though  agreement 
released  homestead  and  was  acknowledged  in  conformity  to  statute  regulating 
release  and  waiver  of  homestead;  Christy  v.  Marmon,  163  111.  225,  45  N.  E.  150, 
holding  ante-nuptial  agreement  bars  dower  and  widow's  award,  but  not  estate 
of  homestead;  Rieger  ▼.  Schaible,  81  Neb.  33,  17  L.R.A. (N.S.)  866,  135  N.  W. 
560,  16  A.  A  £.  Ann.  Cas.  700,  holding  that  antenuptial  contract  in  consideratlou 
of  release  by  each  party  of  interest  in  other's  property  is  bar  to  dower. 

Distinguished  in  Hafer  v.  Hafer,  36  Kan.  524,  13  Pac.  821,  holding  where  wife 
by  ante-nuptial  contract  released  right  in  homestead,  same  rule  of  distribution 
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applied  to  homestead  bm  to  other  property  under  statute  allowing  distribution  of 
homestead  after  all  the  children  arrive  at  age  of  majority  after  death  of  husband. 
Overruled  Colbert  v.  Rings,  231  111.  404,  83  N.  £.  274,  holding  ante-nuptial 
contract  effective  to  bar  wife's  right  of  homestead  where  there  are  no  minor 
children  left  after  husband's  deatlit 
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45  AM.  RirP.  1,  SKINNER  t.  PINNST,  10  FLA.  42. 
Measare  of  damages  for  wilful  conTerslon  of  property. 

Cited  in  Alliance  Trust  Co.  v.  Nettleton  Hardware  Co.  74  Miss.  684,  60  A.  8. 
R.  531,  36  L.R.A.  155,  21  So.  396,  on  amount  recoverable  where  timber  is  cut  and 
carried  away  from  land. 

Cited  in  reference  notes  in  10  A.  S.  R.  431,  on  measure  of  damages  in  con- 
version;  1  A.  S.  R  497,  on  measure  of  damages  in  trespass  or  trover  for  tim- 
ber  cut  on  another's  land. 

Cited  in  notes  in  19  L.RA.  655,  on  measure  of  damages  for  injuring  or  de- 
stroying trees;  17  £.  R  C.  884,  on  right  of  innocent  trespasser  to  allowance 
for  his  labor  and  expense. 

Distinguished  in  Wright  v.  Skinner,  34  Fla.  453,  16  So.  335,  holding  where 
the  wrongful  conversion  was  the  result  of  a  mistake,  and  the  wrong  was  un- 
intentional, the  value  of  the  property  at  time  and  place  of  its  conversion  gov- 
erns. 
Right  to  Interest  on  damaffes. 

Cited  in  note  in  28  L.RA.(N.S.)  30,  on  interest  on  unliquidated  damages. 
Title  in  third  person  as  defense  in  trover. 

Cited  in  reference  note  in  100  A.  D.  742,  on  defeating  recovery  in  trover 
by  showing  title  in  third  person. 
Admissibility  of  certified  copy  of  tlie  record  of  deed. 

Cited  in  L'Engle  v.  Reed,  27  Fla.  345,  9  So.  213,  holding  a  certified  copy  of 
the  record  of  a  deed  duly  recorded  is  not  admissible  in  evidence  without  proof 
of  the  execution  of  the  original  deed;  Bell  v.  Kendrick,  25  Fla.  778,  6  So.  868, 
holding  such  copy  admissible  only  on  due  proof  of  the  execution  of  the 
original. 

Cited  in  note  in  19  L.RA.(N.S.)  442,  on  admissibility  of  record  or  copy  ol 
rceord  of  deed,  to  prove  deed  under  which  party  offering  it  claims. 
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45  AM.  REP.  5,  JACKSONVHiLE  v.  DREW,  10  FLA.  100. 
Effect  of  contracting  with  others  for  performance  of  public  dntj  mm  to 
care  of  highways. 

Cited  in  Jefferson  v.  Chapman,  127  III.  438,  11  A.  S.  R.  136,  20  N.  E.  33, 
holding  evidence  that  the  repairs  were  being  made  by  a  contractor  without 
any  supervision  by  the  village  authorities  is  immaterial,  as  village  is  liable 
though  such  be  the  case;  Indianapolis  v.  Marold,  25  Ind.  App.  428,  58  N.  E. 
512,  holding  no  matter  what  kind  of  contract  the  city  may  make,  nor  with 
whom,  it  still  remains  charged  with  the  care  and  control  of  the  streets  in 
which  improvements  or  repairs  are  being  made;  Park  v.  Adams  County,  3 
Ind.  App.  536,  30  N.  E.  147,  holding  the  county  liable  for  injuries  sustained 
by  reason  of  road  being  left  unguarded  by  a  contractor  making  repairs. 

Cited  in  reference  note  in  2  A.  S.  R.  613,  on  liability  of  municipal  corpora- 
tion for  acts  of  contractor  employed  by  it. 

Cited  in  notes  in  76  A.  S.  R.  422,  on  liability  for  negligence  of  independent 
contractors  in  cases  concerning  bridges;  66  L.R.A.  131,  on  liability  of  munici- 
pality  for   acts  of   independent  contractor  employed   on  municipal  duties   re- 
sulting from  municipality's  nonperformance  of  absolute  duties. 
Duty  implied  from  grant  of  powers  to  a  city  oyer  its  streets. 

Cited  in  State  ex  rel.  Jacksonville  v.  Jacksonville  Street  R.  Co.  20  Fla. 
500,  10  So.  590,  holding  not  only  are  powers  and  control  over  construction 
and  repairs  of  streets  given  but  such  grant  imposes  certain  duties  to  the 
public. 

Cited  in  reference  note  in  52  A.  R.  644,  on  liability  of  town  or  city  for  main- 
taining nuisance. 

Cited  in  notes  in  20  L.R.A.(K.S.)   530,  547,  571,  on  liability  of  municipality 
for  defects  or  obstructions  in  street;  33  L.  ed.  U.  S.  335,  on  liability  of  munici- 
palities and  individuals  for  obstructions  or  nuisances  in  street  or  want  of  re- 
pair thereof. 
Bridge  as  part  of  highway. 

Cited  in  Cavender  v.  Charleston,  62  W.  Va.  654,  60  8.  E.  732,  holding  bridge 
over  stream  connecting  streets  of  city,  a  part  of  such  streets. 

45  AM.  REP.  12,  SMITH  t.  BAGWELL,  10  FLA.  117. 
Exemplary  and  penal  damages. 

Cited  in  SUte  v.  Shevlin-Carpenter  Co.  00  Minn.  158,  108  N.  W.  035,  0  A. 
A  E.  Ann.  Cas.  634,  holding  the  legislature  may  impose  double  or  treble  dam- 
ages for  a  trespass  upon  the  lands  of  the  state. 

Cited  in  reference  notes  in  1  A.  S.  R.  616,  on  what  compensatory  damages 
should  include;  40  A.  R.  306,  on  right  to  exemplary  damages  in  civil  action 
for  tort  punishable  as  a  crime. 

Cited  in  note  in  28  A.  S.  R.   882,  on  recovery  of  exemplary  damages  for 
criminal  tort. 
Burden  of  proving  special  damages. 

Cited  in  note  in  8  E.  R.  C.  375,  380,  on  necessity  of  alleging  and  proving 
special  damage  in  libel  and  slander. 
Kxceptlon  to  part  of  charge. 

Cited  in  Willingham  v.  State,  21  Fla.  761;  Pinson  y.  SUte,  28  Fla.  735,  0 
So.  706;  Jenkins  y.  State,  35  Fla.  737,  48  A.  S.  R.  267,  18  So.  182,— holding 
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ihe  whole  cliarge  must  be  looked  to  in  considering  the  objections  made;  Rey- 
nolds V.  State,  34  Fla.  176,  16  So.  78;  Mayer  v.  Wilkins,  37  Fla.  244,  19  So. 
'632, — holding,  if  the  charge,  taken  as  an  entirety,  is  free  from  the  objection 
urged,  the  exception  cannot  be  sustained;  Eeigans  v.  State,  62  Fla.  67,  41  So. 
-886   (dissenting  opinion),  on  the  effect  of  an  exception  to  part  of  a  charge. 

45  AM.  REP.  19,  JENKINS  t.  liYKES,  19  FI/A.  148. 

Jli^hts  of  party  under  sale  and  license  to  remove  property  from  land. 

Cited  in  King  v.  State,  43  Fla.  211,  31  So.  264,  holding  an  instrument  the 
-subject  of  forgery  which  was  effective  is  a  license  to  make  entry  upon  land 
so  as  to  shield  parties  entering  under  it  from  the  charge  of  trespass;  McKin- 
non- Young  Co.  v.  Stockton,  63  Fla.  734,  44  So.  237,  holding  a  verbal  grant  by 
the  president  of  a  corporation  of  permission  to  gather  turpentine  from  the 
timber  lands  of  the  corporation,  is  revoked  by  the  appointment  of  a  receiver 
ior  the  corporation. 

Cited  in  notes  in  128  A.  S.  R.  876,  on  deeds  to  timber  and  their  effect;  66 
"L.R.A.  634,  636,  on  what  is  a  reasonable  time  for  removal  of  standing  timber 
■and  mode  of  determining  same. 
Sale  of  standing  timber  as  interest  in  land. 

Cited  in  Richbourg  v.  Rose,  63  Fla.  173,  126  A.  S.  R.  1061,  44  So.  69,  12 
A.  ft  E.  Ann.  Cas.  274,  holding  a  sale  of  standing  timber,  is  contract  concern- 
ing an  interest  in  land;  High  v.  Jasper  Mfg.  Co.  67  Fla.  437,  49  So.  166,  hold- 
ing that  parol  sale  of  standing  timber  may  operate  as  license  to  enter  and 
•cut  trees  but  is  revoked  by  sale  of  land  to  a  third  person;  Bay  View  Land 
Co.  V.  Ferguson,  63  Wash.  323,  101  Pac.  1093,  holding  executed  oral  contract 
for  sale  of  standing  timber  not  subject  to  attack  as  affecting  an  interest  in  land. 

Cited  in  reference  note  in  49  A.  S.  R.  81 1,  on  effect  of  parol  sale  of  stand- 
ing trees. 

Cited  in  notes  in  66  LJt.A.  613,  on  conveyance  of  title  to  standing  timber 
without  conveying  title  to  the  land;  13  L.R.A.(N.S.)  278,  as  to  whether  pur- 
•chase  of  standing  timber  to  be  removed  within  a  specified  period  is  a  purchase 
of  realty  or  of  personalty. 

Distinguished  in  Doke  v.  Peek,  46  Fla.  244,  110  A.  S.  R.  70,  34  So.  896, 
holding  a  sale  of  timber  upon  land  does  not  make  the  purchaser  the  "owner 
•of  timbered  lands"  within  the  statute. 
Revocation  of  parol  license. 

Cited  in  reference  note  in  86  A.  S.  R.  408,  on  revocation  of  parol  sale  of 
growing  timber. 

Cited  in  note  in  31  A.  S.  R.  714,  on  revocation  of  license  by  death,  conveyance, 
action  for  damages,  etc. 
Cteneral  exception  to  charge  embracing  distinct  propositions. 

Cited  in  McCoggle  v.  State,  41   Fla.  626,  26  So.  734,  holding  where  charge 
■embraces  several  distinct  propositions,  a  single  general  exception  is  not  available 
if  any  of  the  propositions  is  correct. 
Parol  evidence  to  vary  a  written  contract. 

Cited  in  Solary  v.  Webster,  36  Fla.  363,  17  So.  646;  Robinson  v.  Hyer,  35 

Fla.  544,  17  So.  746, — holding  where  the  parties  have  deliberately  employed 

terms  to  express  their  meaning,  other  terms  cannot  be  substituted  by  parol; 

JtfeNair  ft  W.  Land  Co.  v.  Adams,  64  Fla.  660,  46  So.  492,  holding  a  written 
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contract  which  is  intelligent  on  its  face  must  control,  the  parties  understand- 
ing fully  what  the  contract  contains. 

Cited  in  note  in  31  L.R.A.(N.S.)  619,  on  extrinsic  evidence  as  to  time  for 
delivery  where  none  specified  in  written  contract. 

45  AM.  REP.  24,  ROBINSON  t.  BARNETT,  10  PLA.  670. 
Implied  waiver  of  presentment,  notice  and  protest. 

Cited  in  Ex  parte  Martini,  63  Fla.   343,  2  So.  689,  holding  waiver  of  due 
presentment  and  notice  may  be  implied  from  the  conduct  of  the  endorser. 
Effect  of  waiver  of  protest  and  notice  after  maturity. 

Cited  in  White  v.  Keith,  97  Ala.  668,  12  So.  611,  holding  a  waiver  of  pro- 
test and  notice  after  the  paper  has  been  dishonored  will  not  suffice  to  bind  the 
endorser. 
Estoppel  to  deny  validity  of  note. 

Cited  in  Stote  Bank  v.  McCabe,  135  Mich.  479,  98  N.  W.  20,  holding  the 
maker  of  a  note  is  estopped  to  assert  its  invalidity  where  it  is  purchased  in 
reliance  upon  his  statement  that  it  is  all  right. 
Grounds  for  refusal  of  request  to  instruct. 

Cited  in  Keech  v.  Enriquez,  28  Fla.  597,  10  So.  91,  holding  instructions  must 
be  predicated  upon  some  testimony  adduced  at  the  trial,  and  must  be  pertinent 
to  the  facts;  Butler  v.  State,  35  Fla.  246,  17  So.  551,  holding  there  was  no 
error  in  the  refusal  of  court  to  instruct  where  the  jury  had  already,  in  a 
previous  charge,  been  fully  instructed  upon  the  points  involved  in  said  refused 
instructions. 

45  AM.  REP.  28,  PARKHURST  ▼.  JOHNSON,  50  MICH.  70,  15  N.  W. 

107. 
Duty  of  master  to  make  provisions  for  safety  of  employees. 

Cited  in  Van  Dusen  v.  Letellier,  78  Mich.  492,  44  N.  W.  672,  holding  it  the 
duty  of  the  master  to  repair  and  keep  locks  in  a  safe  condition;  Dewey  v.  De- 
troit, G.  H.  A  M.  R,  Co.  97  Mich.  329,  37  A.  S.  R.  348,  22  L.R.A.  292,  56  N.  W. 
756,  holding  it  the  duty  of  the  master  to  make  reasonable  provision  to  protect 
employee  from  the  dangers  of  the  employment. 
—  To  give  warning  of  unusual  risks  or  to  Inexperienced  servant. 

Cited  in  Pocahontas  Collieries  Co.  v.  Rukas,  104  Va.  278,  51  S.  E.  449, 
holding  it  the  duty  of  the  master  to  warn  of  changed  conditions  and  the  cer- 
tain perils  to  which  servant  would  be  exposed  by  continuing  in  the  mine;  Mis- 
souri P.  R.  Co.  V.  Peregoy,  36  Kan.  424,  14  Pac.  7,  holding  the  company  liable 
where  inexperienced  workmen  were  put  to  work  in  positions  of  danger  and 
which  required  skill  and  experience  to  avoid  accidents;  Shebeck  v.  National 
Cracker  Co.  120  Iowa,  414,  194  N.  W.  930,  holding  the  age  and  experience  of 
the  person  are  not  to  be  overlooked  in  determining  whether  he  knew  or  ought 
to  have  known  and  appreciated  the  danger;  May  v.  Smith,  92  Ga.  95,  44  A.  S. 
R.  84,  18  S.  £.  360,  holding  fact  that  injured  person  was  seventeen  years  old 
does  not  deprive  him  of  the  right  of  being  warned;  Evansville  A  R.  R.  Co. 
V.  Maddux,  134  Ind.  571,  33  N.  E.  346,  holding  the  duty  rests  upon  one  em- 
ploying one  of  tender  years  and  inexperienced  to  give  caution,  and  make  such 
one  aware  of  the  risks  which  he  undertakes;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Frawley,  110  Ind.  18,  9  N.  E.  594,  holding  him  liable  where  one  inexperienced 
iJB  required  to  perform  services  which  require  skill  and  experience  without  be- 
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ing  warned  of  hU  danger;  Honlahan  v.  New  American  File  Co.  17  R.  I.  141» 
20  AtL  268,  holding  the  warning  to  a  hoy  of  eleven  years  to  place  files  in  a 
certain  place  unless  given  so  as  to  give  notice  of  the  danger  is  not  sufficient 
notice  to  relieve  the  employer;  Smith  v.  Peninsular  Car  Works,  60  Mich.  501, 
1  A.  8.  R.  542,  27  N.  W.  662,  holding  in  absence  of  notice  the  employee  does  not 
assume  all  the  risks  and  perils,  ordinary  and  extraordinary,  incident  to  the 
employment;  DeVoin  v.  Michigan  Lumber  Co.  64  Wis.  616,  54  A.  R.  649,  25 
N.  W.  552,  holding  where  one  hires  his  team  and  driver  to  another  he  is  still 
under  obligation  to  exercise  reasonable  diligence  in  providing  a  suitable  place 
for  the  team  to  be  driven;  Huizega  v.  Cutler  &  S.  Lumber  Co.  51  Mich.  272, 
16  N.  W.  643,  on  duty  of  employer  to  give  notice  of  dangerous  machinery. 

Cited  in  reference  notes  in  57  A.  R.  269,  on  duty  of  master  to  warn  minor 
serrant;  1  A.  S.  R.  330,  on  master's  duty  to  notify  servant  of  dangers  of  his 
employment. 

Cited  in  notes  in  1  A.  S.  R.  549,  on  master's  duty  to  warn  servant  employed 
in  dangerous  work;  1  A.  S.  R.  28,  on  master's  duty  to  warn  infant  employees 
of  dangerous  character  of  machinery;  92  A.  D.  217,  on  master's  duty  to  warn 
inexperienced  servant  of  danger  of  work;  39  L.  ed.  U.  S.  465,  on  master's 
duty  and  liability  as  to  warning  servants;  1  L.R.A.  174,  on  master's  duty  to 
warn  servant  of  danger;  4  L.R.A.  851,  on  duty  of  master  to  warn  minors  and 
inexperienced  employees  of  dangers;  44  L.R.A.  60,  on  circumstances  under 
which  instruction  is  necessary  to  servant  because  of  his  lack  of  experience. 

Distinguished  in  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  591,  65  N.  W. 
585,  holding  the  employer  is  not  absolutely  liable  where  equipment  is  out  of 
repairs  where  properly  constructed  in  the  beginning. 
Employee's  notice  or  knowledge  of  danger  as  Jury  question. 

Cited  in  Ostrander  v.  Lansing,  111  Mich.  693,  70  N.  W.  332,  holding  the 
question  whether  an  employee  should  have  known  of  his  danger  from  loosen- 
in|^  of  earth  by  reason  of  an  excavation  sometime  before  was  for  the  jury. 

4ft  AM.  REP.  SO,  BEAUCHAMP  t.  SAGINAW  MIN.  CO.  60  MICH.  163, 

15  N.  W.  65. 
Actionable  negligence  in  use  of  one's  own  property. 

Cited  in  Ella  v.  Boyce,  112  Mich.  552,  70  N.  W.  1106,  holding  owner  of  a 
Teasel  liable  for  injuries  to  a  tramcar  driver  which  were  caused  by  his  moving 
his  vessel  so  as  to  obstruct  the  tramway. 
I>nt7  to  cover  blasts. 

Cited  in  Blackwell  v.  Lynchburg  &  D.  R.  Co.  Ill  N.  C.  151,  32  A.  8.  R. 
786,  17  L.RJ^.  729,  16  S.  £.  12,  holding  it  the  duty  of  a  railway  where  blasting 
with  powerful  explosives  to  cover  the  blast  or  give  timely  warnings  to  per- 
sons who  may  be  in  danger. 

Cited  in  note  in  17  L.R.A.  729,  on  duty  of  those  engaged  in  blasting  as  to 
safety  of  others. 

Distinguished  in  Smith  v.  Day,  86  Fed.  62,  holding  contractors  for  river  im- 
provements  blasting  upon  government   lands   are   not   required  to  cover   their 
blasts,  but  only  to  use  ordinary  care. 
Umbility  for  tort  co-operating  with  secondary  causes. 

Cited  in  Boucher  v.  Larochelle,  74  N.  H.  433,  15  L.R.A.(N.S.)  416,  68  Atl. 
870,  holding  where  injury  is  a  natural  and  probable  result  of  the  negligence 
diaiged,  a  wrongdoer  cannot  set  up  a  bare  possibility  of  a  loss  if  the  wrong- 
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ful  act  had  never  been  done;  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49 
A.  R.  168,  holding  it  not  necessary  to  show  that  the  injury  was  the  sole,  or 
direct  cause  of  the  death;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind.  544, 
14  N.  E.  672)  holding  tort  feasor  liable  for  the  proximate  results  of  the  in- 
jury; Soberer  v.  Schlaberg,  18  N.  D.  421,  24  L.R.A.(N.S.)  620,  122  N.  W.  1000, 
(dissenting  opinion),  on  liability  for  death  where  defendant's  negligence  con- 
tributed to  produce  result,  although  other  causes  operated  to  produce  the  result. 

Cited  in  reference  note  in  69  A.  S.  R.  541,  on  defenses  in  actions  for  causing 
death. 

Cited  in  note  in  52  A.  R.  162,  on  necessity  that  negligence  be  proximate 
cause  of  injury  to  give  right  of  action  for  damages. 

—  Disease  ensuing  on  personal  injury. 

Cited  in  Arnold  v.  Maryville,  110  Mo.  App.  254,  85  S.  W.  107,  holding 
disease  resulting  from  personal  injuries  may  be  shown  as  damages;  Lapleine 
v.  Morgan's  L.  &  T.  R.  A  S.  S.  Co.  40  La.  Ann.  661,  1  L.R.A.  378,  4  So.  875, 
holding  company  liable  for  damages  done  though  they  be  aggravated  by  a 
latent  disease  appearing  after  the  injuries  were  received;  Thompson  ▼.  Louis- 
ville &  N.  R.  Co.  91  Ala.  496,  11  L.R.A.  146,  8  So.  406,  holding  where  one 
fatally  injured  by  wrongful  act  of  the  railroad  company  is  given  a  poison  by 
his  nurse  by  mistake  so  that  death  is  .hastened  the  interposing  of  the  new 
force  does  not  relieve  the  wrong  doer;  Guentber  v.  Metropolitan  R.  Co.  23 
App.  D.  C.  493,  holding  if  the  injury  caused  by  negligence  of  company  con- 
tributed to  and  hastened  death,  even  if  injured  party  had  pneumonia  at  time 
of  accident,  the  company  would  be  liable;  Baltimore  City  Pass  R.  Co.  y.  Kemp, 
61  Md.  619,  48  A.  R.  134,  holding  where  negligent  act  superinduced  and  con- 
tributed to  the  development  of  a  cancer,  the  wrongdoer  is  responsible  therefor; 
Batton  V.  Public  Service  Corp.  75  N.  J.  L.  857,  127  A.  S.  R,  855,  18  L.R.A. 
<N.S.)  640,  69  Atl.  164,  holding  one  negligently  inflicting  injury  liable  for 
death  of  person  injured  although  hemorrhage  was  produced  by  her  engaging 
in  household  duties  which  she  thought  she  could  prudently  perform;  McNamara 
V.  Clintonville,  62  Wis.  207,  51  A.  R.  722,  22  N.  W.  472,  holding  the  wrong- 
doer is  liable  for  the  damages  sustained  although  they  were  increased  by  a 
tendency  to  disease  on  the  part  of  the  one  injured;  Jordan  v.  Seattle,  30  Wash. 
298,  70  Pac.  743,  holding  same  although  the  delicate  health  of  person  injured 
aggravated  the  consequences. 

Cited  in  reference  note  in  10  A.  S.  R.  65,  as  to  whether  disease  of  person  in- 
jured or  killed  is  admissible  in  evidence  as  defense  or  to  mitigate  damages. 

Cited  in  notes  in  16  L.R.A.  269,  on  effect  of  previous  disease  of  person  in- 
jured on  liability  for  causing  the  injuries;  36  A.  S.  R.  830,  on  predisposition 
to  disease  as  defense  against  liability  for  injury  due  to  wrongful  act. 

Distinguished  in  Mella  v.  Northern  S.  S.  Co.  162  Fed.  499,  holding  where 
one  whose  arm  was  broken  through  negligence  dies  while  chloroform  is  bein^; 
administered  to  set  the  bone  there  can  be  no  recovery. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Northington,  91  Tenn.  56,  16 
L.R.A.  268,  17  S.  W.  880,  holding  where  the  injuries  merely  aggravated  the 
disease  without  hastening  death  the  defendant  is  not  liable. 

—  Question  of  fact. 

Cited  in  Seckinger  ▼.  Philibert  k  Mfg.  Co.  129  Mo.  590,  31  8.  W.  957,  hold- 
ing where  medical  witnesses  testified  that  a  blow  rendered  deceased  more  sus- 
ceptible to  consumption  and  probably  superinduced  it,  the  question  of  proxi- 
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mate  cause  of  death  was  for  the  jury;  MacDonald  v.  Metropolitan  Street 
R.  Co.  219  Mo.  468,  118  S.  W.  78,  16  A.  A  E.  Ann.  Cas.  810,  holding  that  severe 
blow  such  as  was  given  plaintiff's  intestate  is  a  probable  cause  of  angina 
pectoris  of  which  disease  intestate  died  and  that  he  was  never  a  well  man  after 
the  blow  renders  submission  of  case  to  the  jury  proper,  though  he  returned  to 
his  work  for  a  time  after  the  injury;  Marbuty  v.  Illinois  C.  R.  Co.  99  C.  C.  A. 
483,  176  Fed.  9,  holding  evidence  of  pliysicians  that  relapse  of  passenger  re- 
covering from  severe  illness  was  far  more  likely  to  have  resulted  from  ex- 
posure to  cold  in  unheated  sleeping  car  than  from  exposure  in  going  to  and 
from  station  and  fatigue  of  journey,  requires  submission  of  question  to  jury. 
—  Borden  of  proof. 

Cited  in  Richards  v.  Riverside  Iron  Works,  66  W.  Va.  510,  49  S.  E.  437, 
holding  in  case  there  is  a  question  whether  death  resulted  from  the  injury  or 
from  disease  the  party  causing  the  injury  must  show  that  death  must  have 
resulted,  if  the  injury  had  not  been  done,  to  escape  liability. 
Master's  duty  of  inspection. 

Cited  in  note  in  41  L.R.A.  77,  on  degree  of  care  required  in  inspection  of  in- 
strumentalities by  master. 
Qnestion  of  negligence  for  the  Jury. 

Cited  in  Shufelt  v.  Flint  k  P.  M.  R.  Co.  96  Mich.  327,  55  N.  W.  1013  (dis- 
senting opinion),  on  insufficiency  of  evidence  to  show  negligence  as  a  matter 
of  law;  Tait  v.  Buffalo  R.  Co.  55  App.  Div.  507,  67  N.  Y.  Supp.  403,  holding 
freedom  from  contributory  negligence  and  negligence  were  questions  for  the 
jury  where  there  was  evidence  on  these  questions. 
Expense  of  taking  precautions  as  gauge  of  negligence. 

Cited  in  Morton  v.  Detroit,  B.  C.  k  A.  R.  Co.  81  Mich.  423,  46  N.  W.  Ill, 
holding  railroad  companies  cannot  be  heard  to  excuse  themselves  from  taking 
all  reasonable  care  on  the  ground  that  care  involved  labor  or  extra  expense; 
Larson  ▼.  Metropolitan  Street  R.  Co.  110  Mo.  234,  33  A.  S.  R.  439,  16  L.R.A. 
330,  19  S.  W.  416,  holding  evidence  of  extra  expense  immaterial  in  view  of 
other  considerations;  Alpern  v.  Churchill,  53  Mich.  607,  10  N.  W.  549,  hold- 
ing no  principle  of  law  will  justify  erecting  a  dangerous  burner  near  other 
property  and  require  others  to  incur  extra  expense  in  protecting  their  prop- 
erty. 

45  AM.  REP.  36,  RTAN  t.  BAGAIilCY,  60  MICH.  170,  16  N.  W.  72. 
Master^s   liability   for   injury   by   negligence   of   superior   servant   gen- 
erally. 

Cited  in  reference  note  in  47  A.  R.  653,  on  corporation's  liability  for  in- 
jury to  servant  through  negligence  of  general  superintendent. 

Cited  in  notes  in  18  A.  S.  R.  455,  on  master's  liability  for  injury  by  fel- 
low  servant;    75   A.   S.  R.   603,  on   master's   liability   for   negligence  of  vice 
principal. 
liiability  of  master  where  entire  control  is  given  over  to  agents. 

ated  in  Schroeder  v.  Flint  ft  P.  M.  R.  Co.  103  Mich.  213,  50  A.  S.  R.  354, 
29  LJftJL  321,  61  N.  W.  663,  holding  where  master  places  entire  charge  of  busi- 
ness in  hands  of  agents  he  may  be  liable  for  negligence  of  such  agent  to  a  sub- 
ordinate employee;  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  591,  65  N.  W. 
685,  holding  mill  owners  could  not  relieve  themselves  from  liability  by  dele- 
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gation  of  tbe  control  and  authority  of  their  business  to  others;  Foley  v. 
Cudahy  Packing  Co.  119  Iowa,  246,  93  N.  VV.  284;  Wilder  v.  Great  Western 
Cereal  Co.  134  Iowa,  451,  109  N.  W.  789,— holding  the  master  liable  for  acts 
of  foreman  in  immediate  charge  who  gave  all  orders  to  workmen  and  di- 
rected the  manner  in  which  the  work  should  be  performed;  Indiana  Car  Co. 
y.  Parker,  100  Ind.  181,  holding  master  liable  where  superior  agent,  having 
authority  to  give  orders,  and  charge  of  the  branch  of  business  where  servant 
was  injured,  ordered  the  servant  from  one  part  of  the  machinery  to  another 
where  injury  occurred;  Slater  v.  Chapman,  67  Mich.  523,  11  A.  S.  R.  593,  35 
N.  W.  106,  holding  negligence  of  an  employee,  having  full  charge  and  exer- 
cising full  control  over  erection  of  a  building,  is  that  of  the  master  and  bind:^ 
him. 

Cited  in  reference  note  in  11  A.  S.  R.  596,  on  master's  liability  for  negli- 
gence of  agent  or  subordinate  having  entire  charge  of  business. 

Cited  in  note  in  67  A.  D.  590,  on  liability  of  master  for  negligence  of  serv- 
ant intrusted  with  full  control  of  the  business  or  with  duties  master  is  per- 
sonally bound  to  perform. 

—  In  operation  of  mines. 

Cited  in  Beresford  v.  American  Coal  Co.  124  Iowa,  34,  70  L.  R.  A.  256,  98 
N.  W.  902,  holding  the  act  of  a  mine  superintendent,  not  competent  to  act  as 
engineer,  in  attempting  to  operate  an  engine  was  negligence  for  which  the 
master  is  liable;  Reddon  y.  Union  P.  R.  Co.  5  Utah,  344,  15  Pac  262,  holding 
master  liable  for  injuries  to  workman  where  the  superintendent  of  a  mine  has 
general  and  entire  charge,  employs  and  discharges  the  men  and  directs  their 
duties  and  employments. 
Delegation  of  master's  authority. 

Cited  in  reference  note  in  34  A.  S.  R.  284,  on  delegation  of  authority  by 
vice  principal. 

Cited  in  note  in  87  A.  S.  R.  572,  on  right  of  mine  owner  to  delegate  re- 
sponsibility as  to  safety  of  employees. 
IVho  are  fellow  servants. 

Cited  in  notes  in  53  A.  R.  46;  1  A.  S.  R.  33,^n  who  are  not  fellow  servants. 

—  Fellow  serrants  or  vice  principals. 

Cited  in  Andreson  v.  Ogden  Union  R.  &  Depot  Co.  8  Utah,  128,  30  Pac  305. 
holding  where  workman  is  under  the  supervision  and  control  of  another,  who 
has  authority  to  direct  when  and  where  he  should  work  and  to  discharge  him 
at  will  they  are  not  fellow- servants;  Shumway  v.  Walworth  &  N.  Mfg.  Co.  98 
Mich.  411,  57  N.  W.  251,  holding  a  superintendent  to  whom  is  delegated 
general  authority  to  manage  a  business  is  not  a  fellow-servant  with  a  work- 
man while  starting  a  planer  for  the  workman  to  oil;  Mikolojczak  v.  North 
American  Chemical  Co.  129  Mich.  80,  88  N.  W.  75,  holding  foremen  employed 
in  the  several  departments  of  a  business  with  authority  to  hire  and  dis- 
charge workmen,  but  subject  to  the  direction  of  a  general  manager  were  fel- 
low-servants with  the  workmen;  Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich. 
409,  19  A.  S.  R.  180,  7  L.R.A.  023,  44  N.  W.  1034,  holding  an  assisUnt  road- 
master  is  not  a  fellow'servant  with  section  hands  where  he  has  general  charge 
of  a  division  and  his  control  is  absolute  so  far  as  over  their  employment  and 
discharge;  Hunn  ▼.  Michigan  C.  R.  Co.  78  Mich.  513,  7  L.R.A.  500,  44  N.  W. 
502,  holding  a  train  dispatcher  who  has  absolute  control  over  a  division  in 
running  and  operating  of  trains,  is  not  a  fellow-servant  with  a  fireman  killed 
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by  his  negligence;  Lyttle  v.  Chicago  &  W.  M.  R.  Co.  84  Mich.  289,  47  N.  W. 
571,  holding  the  promise  of  the  yardmaster  to  repair  engine  and  to  see  that 
firemen  did  not  run  it  was  the  promise  of  the  company;  La  Barre  v.  Grand 
Trunk  W.  R.  Co.  133  Mich.  192,  94  N.  W.  735,  holding  where  injuries  to  a  sec- 
tion hand  while  loading  cars  were  caused  hy  negligence  of  the  road  master,  or 
the  engineer,  a  recovery  from  master  may  be  had  where  negligence  was  that 
of  the  former  but  not  in  the  latter  case;  Palmer  v.  Michigan  C.  R.  Co.  93  Mich. 
363,  32  A.  S.  R.  507,  17  L.R.A.  636,  53  N.  W.  397,  holding  the  question  whether 
or  not  the  servant  has  power  to  employ  and  discharge  other  servants  is  im- 
portant in  determining  whether  he  is  to  be  deemed  a  superior  servant  for 
whose  acts  master  is  liable;  Chapman  v.  Southern  P.  Co.  12  Utah,  30,  41  Pac. 
551,  holding  the  negligence  of  the  agent  in  constructing  a  platform  would  be 
the  negligence  of  the  principal,  in  his  absence. 

Cited  in  notes  in  18  L.R.A.  823,  on  negligent  superiors  as  fellow  servants; 
51  L.R.A.  575,  on  limitation  of  doctrine  of  departmental  control;  51  L.R.A. 
573,  on  relation  of  employees  in  charge  of  departments  to  their  subordinates ; 
51  L.R.A.  561,  on  doctrine  that  a  general  manager  is  a  vice-principal;  51 
L.R.A.  612,  on  vice-principalship  with  reference  to  relative  rank  of  negligent 
servant;  75  A.  S.  R.  627,  on  mining  bosses,  employees  and  foremen  as  vice 
principals. 

45   AM.  REP.   S7,   STEL^OINS  t.   VINCENT,   60   MICH.   200,    16  N.  W. 

86. 
Title  of  plaintiff  to  bring  action  of  trespass  to  goods. 

Cited  in  Willis  v.  Hudson,  63  Tex.  678,  holding  the  real  owner  of  a  stock  of 
goods  must  bring  action  for  trespass,  his  agents  and  clerks  not  being  proper 
parties  plaintiflf;  Ribble  v.  Lawrence,  51  Mich.  569,  17  N.  W.  60,  holding  a  de- 
fendant in  peaceful  possession  asserting  a  claim  in  good  faith  may  show  title 
in  a  third  person  where  action  in  trover  is  brought. 

Cited  in  reference  note  in  100  A.  D.  744,  on  defeating  recovery  in  trover  by 
ahowing  title  in  third  person. 
What  conatitntes  dwell! ng-honse. 

Cited  in  People  v.  Dupree,  98  Mich.  26,  56  N.  W.  1046,  holding  a  building  with 
ahop  in  front  room  connected  with  the  rest  of  the  house  is  a  dwelling  house 
within  the  meaning  of  the  burglary  statute. 
Right  of  officer  to  break  into  honse. 

Cited  in  note  in  11  K  R.  C.  643,  on  right  of  sheriff  to  break  into  a  house 
to  execute  process. 
Proof  of  paper  in  hands  of  adverse  party. 

Cited  in  Pangbom  v.  Continental  Ins.  Co.  62  Mich.  638,  20  N.  W.  475,  holding 
parol  proof  of  contents  of  paper  in  hands  of  adverse  party  is  admissible  where 
he  has  been  duly  notified  to  produce  it  on  trial. 
Duty  of  court  to  direct  verdict. 

Cited  in  Dondero  v.  Frumveller,  61  Mich.  440,  28  N.  W.  712,  holding  the  court 
ahould  direct  a  verdict  where  the  undisputed  facts  shown  fail  to  show  a  case  for 
plaintiff. 
Cross-examination  of  witness. 

Cited  in  People  v.  Barker,  60  Mich.  277,  1  A.  S.  R.  501,  27  N.  W.  639,  holding 
a  witness  subject  to  cross-examination  upon  all  matters  material  to  the  issue, 
after  being  sworn  and  having  given  some  evidence. 
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45  AM.   REP.    47,    PEOPLE   t.    REILLT,    60   MICH.    S84,    15    N.   W. 
620. 

What  constitutes  a  lottery. 

Cited  in  United  States  y.  Rosenblum,  121  Fed.  180,  holding  an  advertising 
scheme  of  offering  prizes  for  nearest  estimate  of  number  of  cigarettes  on  which 
tax  is  paid,  each  estimate  to  be  accompanied  with  cigarette  coupons,  is  not  a 
lottery;  Russell  v.  Equitable  Loan  &  Secur.  Co.  129  Ga.  154,  58  S.  E.  881,  12 
A.  &  E.  Ann.  Cas.  129,  holding  betting  on  race  horses  or  on  contests  of  skill  can- 
not be  considered  a  lottery;  Reilly  v.  Gray,  77  Hun,  402,  28  N.  Y.  Supp.  811^ 
holding  selling  pools  on  horse  races  is  not  a  lottery;  Ex  parte  Kameta,  36  Or. 
251,  78  A.  S.  R.  775,  60  Pae.  394,  on  the  difference  between  a  lottery  and  other 
forms  of  gambling. 

Distinguished  in  People  v.  Elliott,  74  Mich.  264,  16  A.  S.  R.  640,  3  L.R.A. 
403,  41  N.  W.  916,  holding  "playing  policy"  constituted  a  lottery,  the  money 
being  paid  when  the  chance  was  obtained  and  no  opportunity  of  exercising 
reason  or  choice  being  given. 

46  AM.  REP.  51,  GREENSTINE  t.  BORCHARD,  60  BaCH.  4S4,   15  A. 

W.  640. 
Custom  opposed  to  terms  of  contract. 

Cited  in  Lamb  v.  Henderson,  63  Mich.  302,  29  N.  W.  732,  holding  custom  can> 
not  change  a  definite  contract;  Commercial  Bank  v.  Red  River  Valley  Nat.  Bank,. 
8  N.  D.  382,  79  N.  W.  859,  on  usage  as  affecting  specific  instructions  of  a  prin- 
cipal to  an  agent 

Cited  in  notes  in  8  E.  R.  C.  334,  336,  on  necessity  that  custom  be  reasonable 
and  lawful;  2  L.R.A.  76,  as  to  whether  usage  and  custom  can  relieve  carrier  from 
responsibility;  8  E.  R.  C.  358,  on  setting  up  custom  or  usage  of  trade  to  contra- 
dict terms  of  express  contract;  14  E.  R.  C.  673,  on  admissibility  of  parol  evidence 
to  interpret  written  contracts  and  to  show  usage  of  trade;  11  E.  R.  C.  230,  on 
admissibility  of  parol  evidence  to  show  that  by  usage  words  used  in  written 
agreement  have  acquired  a  peculiar  meaning. 

46  AM.  REP.   52,  KEYES  t.  MARCELLUS,   50  BaCH.   4S0,    15  N.   W. 

642. 
Degree  of  safety  requisite  in  care  of  streets  and  roads. 

Cited  in  Miller  v.  Detroit,  156  Mich.  630,  132  A.  8.  R.  537,  121  N.  W.  490,. 
16  A.  &  E.  Ann.  Cas.  832,  holding  municipality  not  liable  for  injury  caused  by 
falling  of  dead  limb  of  tree  on  traveler;  Herr  v.  Lebanon,  149  Pa.  222,  34  A.  S.  R. 
603,  16  L.R.A.  106,  24  Atl.  207,  30  W.  N.  C.  248,  22  Pittsb.  L.  J.  N.  8.  482,. 
holding  the  extent  of  the  duty  of  road  oflAcers  is  to  provide  roads  suitable  for 
travel,  and  to  provide  such  safeguards  as  may  be  needed  to  meet  the  risks  of 
such  travel. 

Cited  in  notes  in  20  L.R.A.(N.S.)   597,  624,  on  liability  of  municipality  for 
defects  or  obstructions  in  streets;  29  L.R.A.(N.S.)  825,  on  duty  of  municipality 
as  to  condition  of  rural  highway  within  its  limits. 
»  Holes  near  margin  of  street. 

Cited  in  Monongahela  City  v.  Fischer,  111  Pa.  9,  56  A.  R.  241,  2  Atl.  87,  17 
W.  N.  C.  51,  16  Pittsb.  L.  J.  N.  8.  305,  43  Phila.  Leg.  Int.  298,  holding  as  re- 
gards country  roads  it  is  sufficient  if  the  middle  only  is  kept  in  smooth  condition, 
and  safe  and  convenient  for  travel. 
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Disiingnished  in  Lincoln  ▼.  Detroit,  ]01  Mich.  245,  59  N.  W.  617,  holding  it 
the  duty  of  the  city  to  keep  a  manhole  at  intersection  of  two  streets  in  repaira 
though  it  was  situated  just  outside  the  sidewalk. 

Disapproved  in  Biggs  v.  Huntington,  32  W.  Va.  55,  9  S.  E.  51,  holding  the  city 
liahle  in  permitting  an  open  well  to  be  so  close  to  the  margin  of  the  highway  as 
to  be  dangerous  to  those  traveling  thereon. 
— >How  question  of  safe  condition  determined. 

Cited  in  Sale  v.  Aurora  &  L.  Tump.  Co.  347  Ind.  324,  46  N.  E.  669,  holding 
whether  a  street  or  turn  pike  is  reasonably  safe  for  travel  is  a  question  to  be 
determined  by  the  surrounding  circumstances. 
Statutory  liability  for  negligence  of  public  officers. 

Cited  in  O'Leary  v.  Marquette  Fire  &  Water  Comrs.  79  Mich.  281,  19  A.  8.  R. 
169,  7  L,R.A.  170,  44  N.  W.  608,  holding  the  statutory  liability  of  cities  for  the 
neglect  of  persons  in  public  office  cannot  be  enlarged. 

45  AM.  REP.  54,  JOSLIN  ▼.  GRAND  RAPIDS  ICS  CO.  60  »aCH.  510^ 

15  N.  W.  887,  liater  appeal  in  58  Mich.  822,  10  N.  W.  17. 
Inability  of  master  for  acts  of  servant  generally. 

Cited  in  notes  ii|  8  L.R.A.  464,  on  liability  of  master  for  injuries  by  negli- 
gence of  servant;  88  A.  S.  R.  787,  on  principal's  liability  in  tort  for  acts  of 
agent  within  scope  of  employment. 
liiability  where  master  hires  his  servant  to  another, 

Cited  in  Fitzpatrick  v.  Michigan  C.  R.  Co.  149  Mich.  194,  112  N.  W.  916,. 
holding  a  railroad  company  liable  for  injuries  to  servant  of  a  lumber  company 
caused  by  negligence  of  train  operatives  in  switching  in  the  lumber  company's 
yards;  Powell  v.  Virginia  Constr.  Co.  88  Tenn.  692,  17  A.  S.  R.  926,  13  S.  W. 
091,  holding  where  one  lends  his  servant  to  an  independent  contractor  to  be 
under  the  exclusive  control  and  direction  of  the  contractor,  the  master  is  re- 
lieved of  liability  for  negligence  of  the  servant. 
—  For  act  of  driver  furnished  with  hired  team. 

Cited  in  Frerker  v.  Nicholson,  41  Colo.  12,  33  L.R.A.(N.S.)  1322,  92  Pac.  224,. 
14  A.  ft  E.  Ann.  Cas.  730,  holding  where  an  undertaker  hired  a  team  to  take  sev- 
eral persons  to  the  cemetery  and  return  them  to  their  several  homes  the  com- 
pany is  not  liable  for  negligence  of  driver  furnished;  Driscoll  v.  Towle,  181  Mass. 
416,  63  N.  E.  922,  holding  although  driver  may  be  ordered  by  those  who  have 
dealt  with  the  master  where  to  go  and  what  to  do,  still,  if  as  to  manner  of 
driving  he  remains  subject  to  the  man  who  pays  him,  no  one  else  is  liable  for 
his  negligence;  Fenner  v.  Crips  Bros.  109  Iowa,  455,  80  N.  W.  626,  holding  the 
fact  that  hack  was  ordered  to  be  sent  to  a  certain  place  from  which  to  pick 
up  a  party  does  not  relieve  the  owner  of  liability;  Sacker  v.  Waddell,  98  Md.  43,. 
103  A.  S.  R.  374,  66  Atl.  399,  holding  when  one  furnishes  his  wagon  and  driver 
to  another  the  presimiption  is  that  such  driver  remains  the  servant  of  the  owner; 
Morris  v.  Tredo,  83  Vt.  44,  25  L.R.A.(N.S.)  33,  74  Atl.  387,  holding  owner  of 
team  instead  of  city,  liable  for  negligence  of  driver  hired  out  together  with  the 
team  to  do  work  on  city  streets;  Kellogg  v.  Church  Charity  Foundation,  135  App. 
Div.  839,  120  N.  Y.  Supp.  406  (dissenting  opinion),  as  to  whether  driver  of  hos- 
pital ambulance  wearing  a  cap  owned  and  furnished  by  it  and  on  which  its  name 
appears  furnished  by  a  stableman  by  whom  he  is  employed  and  paid,  is  a  servant 
of  the  hospital  so  as  to  render  it  liable  for  his  negligence;  Philadelphia  k  R.  Coal 
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A  Iron  Co.  v.  Barrie,  102  C.  C.  A.  638,  179  Fed.  50,  on  nonliability  of  one  hiring 
driver  and  team  to  do  such  work  as  hirer  directs,  for  negligence  of  such  driver  in 
the  performance  of  the  work. 

Cited  in  note  in  13  L.R.A.(N.S.)  1123,  on  who  is  responsible  for  acts  of  driver 
furnished  with  a  hired  vehicle. 

Distinguished  in  De  Voin  v.  Michigan  Lumber  Co.  64  Wis.  616,  54  A.  R.  649, 
25  N.  W.  552,  holding  the  owner  of  a  team  and  his  driver  hired  to  another  party, 
is  not  liable  for  injuries  which  result  where  driver  is  obeying  hirer  in  a  kind  of 
work  not  contemplated  in  the  contract  of  hire. 

—  For  acts  of  chauffeur. 

Cited  in  Shepard  v.  Jacobs,  204  Mass.  110,  134  A.  S.  R.  648,  26  L.R.A.(N.S.) 
442,  90  N.  E.  392,  holding  owner  of  automobile  who  leases  it  with  licensed 
chauffeur  by  the  day,  liable  for  negligent  acts  of  latter. 

—  For  act  of  agent  of  two  principals. 

Cited  in  Kaminski  v.  Great  Camp  K  M.  M.  140  Mich.  16,  109  N.  W.  33, 
holding  grand  lodge  not  liable  for  injuries  caused  to  an  applicant  by  members  of 
local  lodge  during  initiation — the  ritual  of  grand  lodge  containing  no  sug- 
gestion of  conduct  which  would  cause  the  injury. 

Cited  in  reference  note  in  52  A.  R.  191,  as  to  whose  servant  engineer  running 
train  for  contractor  is. 
When  relation  of  master  and  servant  exists. 

Cited  in  notes  in  22  A.  S.  R.  461,  as  to  when  relation  of  master  and  servant 
exists;  37  L.R.A.  73,  77,  on  position  as  master  of  servants  sent  to  work  in  charge 
of  plant. 

Test  for  determining  whether  one  is  a  servant  or  an  Independent  con- 
tractor. 

Cited  in  Burns  v.  Michigan  Paint  Co.  152  Mich.  613,  16  L.R.A.(N.S.)    816, 
116  N.  W.  182,  holding  a  licensed  expressman  who  does  another's  work  for  an 
■agreed  sum,  furnishing  his  own  team  and  wagon  and  doing  similar  work  for 
others,  is  an  independent  contractor. 
Necessity  of  pleading  special  damages. 

Cited  in  Beath  v.  Rapid  R.  Co.  119  Mich.  512,  78  N.  W.  537,  holding  special 
damages  for  mental  suffering,  occasioned  by  the  postponement  of  her  marriage 
on  account  of  injuries  received,  cannot  be  recovered — ^not  being  specially  counted 
upon;  Silsby  v.  Michigan  Car  Co.  95  Mich.  204,  54  N.  W.  761,  holding  loss  of 
profits  cannot  be  shown  as  an  element  of  damage  in  a  negligence  case  where  not 
apecially  counted  upon;  Halt  v.  Evening  News  Asso.  94  Mich.  119,  54  N.  W. 
766,  holding  testimony  that  by  reason  of  slander  and  libel  plaintiff's  associates 
«o  ridiculed  him  that  he  left  his  employment  is  inadmissible  to  show  special 
damages  in  slander  and  libel  action;  Lombardi  v.  California  Street  R.  Co.  124 
Cal.  311,  57  Pac.  66,  holding  loss  of  profits  as  a  partner  in  the  business  cannot 
be  shown,  where  only  allegation  of  special  damages  was  that  by  reason  of  plain- 
tiff's injuries  he  was  unable  to  attend  to  his  business. 

4  5  AM.  REP.  57,  WOOD  REAPING  St  MOWING  MAGH.  OO.  ▼.  SMITH, 
50  MICH.  565,  15  N.  W.  006. 

Construction  of  contract  where  thing  furnished  or  done  Is  to  be  "satla« 
factory." 
Cited  in  Silsby  Mfg.  Co.  v.  Chico,  24  Fed.  893,  holding  it  is  not  enough  that 
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buyer  ought  to  be  satisfied;  Michigan  Stone  &  Supply  Co.  v.  Harris,  27  C.  C. 
A.  6,  64  U.  S.  App.  137,  81  Fed.  928,  holding  in  case  of  a  sale  of  bonds  to  be 
deliTered  in  future,  with  stipulation  that  a  transcript  be  furnished  evidencing 
legality  of  the  issue  to  the  satisfaction  of  buyer,  question  of  satisfaction  is  not 
one  the  buyer  is  sole  judge  of;  Parlin  &  O.  Co.  v.  Greenville,  61  C.  C.  A.  691, 
127  Fed.  56,  holding  though  the  contract  may  be  injudicious  and  indiscreet  on 
part  of  the  contractor  the  courts  cannot  afford  relief  against  the  consequences 
resulting  from  such  bargain  between  competent  parties;  Buford  v.  Ward,  108 
Ala.  307,  19  So.  357,  holding  if  buyer  refuses,  though  from  mere  caprice,  to  be 
satisfied  therewith,  there  can  be  no  recovery;  Koll  v.  Bush,  6  Colo.  App.  294,  40 
Pac  579,  holding  contract  for  satisfactory  service  does  not  leave  the  reason 
for  the  discharge  open  to  dispute;  Liberman  v.  Beckwith,  79  Conn.  317,  65  Atl. 
153,  8  A.  &  £.  Ann.  Cas.  271,  holding  where  it  is  expressly  agreed  in  sale  ot 
real  estate  that  the  title  shall  be  satisfactory  to  buyer  he  is  the  sole  judge  of 
his  own  state  of  mind;  Reeves  v.  Chandler,  113  III.  App.  167,  holding  it  is  not 
necessary  that  it  be  satisfactory  to  the  mind  of  a  reasonable  man;  Piano  Mfg. 
Co.  Y.  Ellis,  68  Mich.  101,  36  N.  W.  841,  holding  under  an  agreement  that  the 
^'binder  will  do  good  work  and  give  satisfaction"  it  might  be  rejected,  good 
or  bad;  Housding  v.  Solomon,  127  Mich.  654,  87  N.  W.  57,  holding  where  stipula- 
tion was  that  horses  should  prove  satisfactory  the  buyer  is  the  sole  judge  whether 
they  suited  or  not;  Sherrod  v.  Duffy,  160  Mich.  488,  136  A.  S.  R.  461,  125  N. 
W.  366,  holding  dissatisfaction  with  creamery  whether  reasonable  or  not,  by  a 
subscriber  for  its  stock,  a  defense  in  action  by  holders,  with  notice,  of  notes 
given  by  him  on  condition  that  they  should  be  void  if  the  creamery  was  not 
satisfactory;  Mullally  v.  Greenwood,  127  Mo.  138,  48  A.  S.  R.  613,  29  S.  W.  1001, 
holding  the  reasonableness  of  the  grounds  of  dissatisfaction  cannot  be  inquired 
into  by  the  court  in  actions  brought  for  the  purchase  money;  Sax  v. 
Detroit,  G.  H.  ft  M.  R.  Co.  125  Mich.  252,  84  A.  8.  R.  572,  84  ;t^. 
W.  314,  holding  in  such  case,  the  reason  for  or  justice  of  defendant's 
saosfaction  cannot  be  inquired  into;  Latrobe  v.  Winans,  89  Md.  636,  4« 
Atl.  829,  holding  same  where  article  furnished  is  unqualifiedly  to  be  satis- 
factory; Gwynne  v.  Hitchner,  66  N.  J.  L.  97,  48  Atl.  571,  holding  where 
color  mixer  agreed  to  work  satisfactory  to  the  employer,  such  employer  became 
sole  judge  whether  such  work  was  satisfactory;  Thurman  v.  Omaha,  64  Neb. 
490,  90  N.  W.  253,  holding  where  the  thing  made  is  expressly  made  subject  to 
the  personal  judgment  and  approval  of  buyer  or  some  one  selected  by  him,  the 
decision  of  such  one  is  conclusive;  Gschwander  v.  Cort,  19  Or.  513,  26  Pac.  62 J, 
on  principle  applicable  where  services  are  unsatisfactory;  Tennessee  Mfg.  Co. 
▼.  Haines^  16  R.  I.  204,  14  Atl.  853,  holding  in  such  cases  it  is  not  enough  to 
Bhow  that  such  party  ought,  or  has  no  good  reason  for  not  being  satisfied ;  Pen- 
nington V.  Rowland,  21  R.  I.  65,  79  A.  S.  R.  774,  41  Altl.  891,  holding  where 
contract  involves  personal  taste  or  feeling  the  buyer  is  sole  judge  whether  the 
article  is  satisfactory;  Hawkins  v.  Graham,  149  Mass.  284,  14  A.  S.  R.  422,  21 
N.  E.  312,  on  same  point;  Livesley  v.  Johnston,  45  Or.  30,  106  A.  S.  R.  647, 
65  JjJRJi.  783,  76  Pac.  946,  holding  the  validity  of  such  contracts  seems  to  be 
unqoeationed;  Sanger  v.  Slayden,  7  Tex.  Civ.  App.  605,  26  S.  W.  847,  holding 
where  a  party  undertook  to  make  a  bust  which  should  be  satisfactory  to  the  buyer 
the  contract  is  not  fulfilled  where  such  one  is  not  satisfied;  Carroll  v.  Missouri, 
K.  A  T.  R.  Co.  30  Tex.  Civ.  App.  1,  69  8.  W.  1004,  holding  where  term  of  employ- 
ment is  left  indefinite,  either  party  may  put  an  end  to  it  at  will,  and  without 
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cause;  Walking  v.  Napier,  44  Tex.  Civ.  App.  432,  98  S.  W.  904,  holding  where 
contract  stipulates  that  the  employer,  if  dissatisfied,  may  terminate  the  employ- 
ment at  end  of  any  month,  he  is  the  sole  judge  as  to  whether  he  is  dissatisfied; 
Fairmont  Plumbing  Co.  v.  Carr,  64  W.  Va.  272,  46  S.  K  458,  holding  where  con- 
tract for  plumbing  and  heating,  called  for  work  completely  satisfactory  to  owner 
and  architect,  this  gave  an  absolute  right  of  rejection,  if  in  good  faith  and  not 
fraudulent. 

Cited  in  reference  note  in  14  A.  S.  R.  424,  on  meaning  of  such  words  as  "to 
satisfaction"  used  in  contracts. 

Cited  in  notes  in  12  L.R.A.(N.S.)  404,  on  termination  of  contracts  of  employ- 
ment which  contain  stipulations  permitting  rescission  by  employer  if  the  work 
is  not  satisfactorily  performed;  12  L.R.A.(N.S.)  409,  410,  as  to  when  employer's 
judgment  as  to  quality  of  work  is  conclusive  on  right  to  terminate  contract  of 
employment  if  work  is  not  satisfactorily  performed. 

Distinguished  in  Schliess  v.  Grand  Rapids,  131  Mich.  52,  90  N.  W.  700,  hold- 
ing where  wall  is  to  be  built  according  to  plant  and  specifications  furnished^ 
fact  that  owner  has  the  right  of  determinating  all  questions  as  to  performance 
does  not  authorize  him  to  arbitrarily  determine  whether  wall  is  satisfactory; 
O'Dea  V.  Winona,  41  Minn.  424,  43  N.  W.  97,  holding  where  party  has  substan- 
tially complied  with  terms  of  contract  so  that  property  of  another  has  been 
materially  benefited  and  such  benefits  are  of  such  character  as  they  must  be 
retained  a  recovery  may  be  had  upon  a  quantum  meruit. 
—  Machines  sold  to  be  "satisfactory." 

Cited  in  Campbell  Printing  Press  Co.  v.  Thorp,  1  L.R.A.  646,  36  Fed.  414, 
holding  printing  presses  sold  under  stipulation  that  "they  do  their  work  satis- 
factorily" makes  the  purchaser  sole  judge  as  to  whether  they  worked  satisfac- 
torily; Union  League  Club  v.  Blymyer  Ice  Mach.  Co.  204  111.  117,  68  N.  E.  409, 
holding  proof  that  article  fulfilled  guaranties  is  proper  where  contract  provided 
for  payment  "provided  the  machine  fulfill  the  warranties  given"  though  the  con- 
tract gave  the  purchaser  the  right  to  refuse  payment  if  machine  be  unsatis- 
factory for  other  than  nonfulfillment  of  guaranties;  Kidder  Press  Co.  v.  J.  V. 
Reed  &  Co.  133  Ky.  350,  134  A.  S.  R.  450,  117  8.  W.  950,  holding  seller  bound 
by  decision  of  buyer  as  to  whether  press  for  printing  wrappers  works  satisfac- 
torily or  not  where  the  contract  for  its  construction  provides  for  its  return  if 
it  is  not  satisfactory;  Pierce  v.  Cooley,  66  Mich.  552,  23  N.  W.  310,  holding 
where  acceptance  was  to  be  if  the  machine  worked  to  defendants'  satisfaction, 
lie  could  reject  it  if  it  did  not  please,  whether  good  or  bad;  Graham  v.  Grand 
Rapids,  141  Mich.  612,  ]04  N.  W.  983,  holding  where  the  agreement  provided  that 
apparatus  would  be  removed  "if  found  unsatisfactory  to  the  city"  the  city's 
decision  was  conclusive;  Westinghouse  Co.  v.  Gainor,  130  Mich.  393,  90  N.  W. 
62,  holding  same  under  the  warranty  that  the  machine  "shall  operate  to  the  satis- 
faction of  the  purchaser;"  Piatt  v.  Broderick,  70  Mich.  677,  38  N.  W.  679,  holding 
under  similar  stipulation  the  vendee  had  a  right  to  return  it  and  question  whether 
it  worked  well  or  not  was  not  involved;  United  States  Electric  Fire- Alarm  Co. 
v.  Big  Rapids,  78  Mich.  67,  43  N.  W.  1030,  holding  under  a  sale  of  apparatus 
to  be  accepted  if  satisfactory  after  being  tested,  the  question  whether  it  was 
satisfactory  one  for  the  buyer  to  determine:  McCol-mick  v.  Finch,  100  Mo. 
App.  641,  76  S.  W.  373,  holding  under  like  contract  the  purchaser  had  an  option 
to  accept  or  reject  the  machine,  according  as  it  gave  satisfaction  or  not ;  Walker 
V.  Grout  Bros.  Automobile  Co.  124  Mo.  App.  628,  102  8.  W.  26,  holding  where 
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An  aatonobile  is  sold  with  stipulation  that  it  be  satisfactory  to  buyer  it  may 
be  returned;  Osborne  &  Co.  v.  Francis,  38  W.  Va.  312,  45  A.  S.  R.  869,  18  S. 
E.  591,  holding  where  buyer  who  cultivated  steep  land  expressly  reserved  the 
right  to  reject  machine  if  it  proved  not  entirely  satisfactory  to  him  without 
saying  in  what  respect,  fact  that  machine  was  all  it  was  guaranteed  to  be  is  not 
material. 

Cited  in  reference  note  in  46  A.  S.  R.  871,  on  "sale  on  trial"  or  to  "satisfaction 
of  purchase." 

Cited  in  note  in  17  L.R.A.  207-209,  on  right  of  purchaser  to  reject  article 
guaranteed  to  give  satisfaction. 
Rescission  for  breach  of  warranty. 

Cited  in  reference  note  in  23  A.  S.  R.  742,  on  rescission  for  breach  of  war- 
ranty. 
Inference  from  repeated  attempts  to  make  machinery  work  as  warranted. 

Cited  in  Skeen  v.  Springfield  Engine  &  Thresher  Co.  34  Mo.  App.  486,  holding 
successive  attempts  by  seller  to  make  the  machine  work  satisfactorily  was  an 
implied  confession  that  it  was  still  defective  and  insufficient. 
Completion  of  sale  subject  to  acceptance  after  test. 

Cited  in  Quaker  Mfg.  Co.'  v.  Zucker,  L.  &  L.  Co.  124  III.  App.  647,  holding  imder 
A  sale  of  an  outfit  to  be  accepted  if  satisfactory,  after  a  thirty  day's  test,  no 
title  passed  until  an  acceptance;  Davis  Gasoline  Engine  Works  Co.  v.  McHugh, 
115  Iowa,  415,  88  N.  W.  948,  holding  a  sale  on  approval  after  condition  per- 
formed by  the  vendor,  did  not  become  complete  until  such  approval  by  the  buyer, 
Although  given  custody  of  the  subject  of  the  contract. 

Necessity  of  a  return  where  sale  is  upon  approval. 

Cited  in  Exhaust  Ventilator  Co.  v.  Chicago  M.  &  St.  P.  R.  Co.  69  Wis.  464, 
34  N.  W.  509,  holding  in  case  of  a  sale  on  approval  notice  to  the  seller  within 
a  reasonable  time  after  the  goods  are  disapproved  is  sufficient,  without  a  return 
of  goods  to  vendor;  McCormick  Harvesting  Mach.  Co.  v.  Cochran,  64  Mich.  036, 
31  N.  W.  561,  holding  in  such  case  where  contract  is  silent  as  to  giving  notice 
of  dissatisfaction  or  return  of  machine  a  return  is  not  necessary. 
Time  of  retnm  where  contract  Is  of  "sale  or  return.*' 

Cited  in  Greacen  v.  Poehbnan,  191  N.  Y.  493,  84  N.  E.  390,  34  A.  &  E.  Ann.  Cas. 
329,  holding  in  case  of  a  contract  of  "sale  or  return"  without  any  time  limit, 
a  reasonable  time  is  understood  and  this  is  a  question  of  fact  for  the  jury. 

45  AM.  REP.  62,  PASSMOIUS  t.  PASSMORE,  50  MICH.  626,  16  N.  W. 

170. 
PrlTlleged  communications  between  attorney  and  client. 

Cited  in  Lorimer  v.  Lorimer,  124  Mich.  631,  83  N.  W.  609,  holding  communica- 
tions between  attorney  and  client  solely  on  account  of  that  relation  are  privileged 
and  a  disclosure  by  the  attorney  will  be  held  incompetent  as  evidence. 

Cited  in  reference  note  in  1  A.  S.  R.  571,  on  client's  right  to  waive  privilege 
to  exclude  evidence  of  communications  with  attorney. 

Cited  in  note  in  66  A.  S.  R.  241,  on  waiver  of  privilege  as  to  confidential  com- 
munications to  attorney. 

Distinguished  in  People  v.  Van  Alstine,  57  Mich.  69,  23  N.  W.  594,  holding 
such  communications  are  not  privileged  when  they  have  an  unlawful  purpose. 
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45  AM.  REP.  eS,  BATHRICK  t.  DBTROIT  POST  &  TRIBUNE  CO.   «(► 

HIGH.   029,    le  N.  W.    172. 
Admissibility  of  reputation  in  mitigation  of  damages  for  defamation. 

Cited  in  Georgia  v.  Bond,  114  Mich.  396,  72  N.  W.  232,  holding  it  competent 
to  show  the  reputation  previous  to  the  utterances  of  the  alleged  slander,  as  bear- 
ing  upon  the  question  of  damages;  Thibault  v.  Sessions,  101  Mich.  270,  59  N. 
W.  624,  holding  only  general  reputation  can  be  shown  in  mitigation  of  damages 
in  an  action  for  libel;  Miller  v.  Cook,  124  Ind.  301,  24  N.  E.  577,  holding  specifie 
acts  of  impropriety  committed  long  after  the  slanderous  words  were  spoken  were 
incompetent. 

—  To  show  facts  connected  with  the  publication. 

Cited  in  Bourreseau  v.  Detroit  Evening  Journal  Co.  63  Mich.  425,  6  A.  S.  R. 
320,  30  N.  W.  376,  holding  testimony  admissible  to  show  surroundings  connected 
with  publication  of  an  article,  and  the  knowledge  defendant  had  when  the 
publication  was  made. 

Defendant's  right  to  show  that  alleged  libelous  words  have  different 
meaning  form  that  charged  in  complaint. 

Cited  in  Pfister  v.  Milwaukee  Free  Press  Co.  339  Wis.  627,  121  N.  W.  938, 
holding  that  defendant  should  be  permitted  to  plead  and  prove  that  alleged 
libelous  words  have  different  meaning  from  that  attributed  to  them  in  the  com- 
plaint only  when  it  is  reasonably  clear  that  they  are  susceptible  of  such  mean- 
ing. 
Province  of  innuendo  in  pleading  slander  or  libel. 

Cited  in  Sanford  v.  Rowley,  93  Mich.  119,  52  N.  W.  1119,  holding  the  province 
of  the  innuendo  is  to  explain  language  of  doubtful  meaning;  Quinii  v.  Prudential 
Ins.  Co.  116  Iowa,  522,  90  N.  W.  349,  holding  the  manner  of  pleading  a  charge 
of  libel  or  slander  under  the  code,  preserves,  in  effect,  the  innuendo  which  ex- 
plains the  words  written  or  spoken. 
When  publication  of  defamatory  matter  privileged. 

Cited  in  Cox  v.  Strickland,  101  Ga.  482,  28  S.  E.  055,  holding  publication  of 
defamatory  matter  is  not  privileged  because  published  in  the  form  of  advertise- 
ment, or  as  news,  or  because  furnished  by  a  correspondent,  or  copied  from  other 
papers. 

45  AM.  REP.  67,  EDMONDS  v.  STATE,  70  AfjA.  8. 
Asportation  necessary  to  support  charge  of  larceny. 

Cited  in  Thompson  v.  State,  94  Ala.  535,  33  A.  S.  R.  145,  10  So.  520,  holding- 
the  offense  is  not  complete  if  the  accused  fails  to  take  actual  custody  or  con- 
trol; Herr  v.  State,  52  Tex.  Crim.  Rep.  53,  105  S.  W.  190,  holding  the  taking  pos- 
session of  one's  watch  which  still  remained  attached  to  the  vest  by  the  chain 
was  not  such  possession  as  constituted  theft;  Johnson  v.  State,  73  Ala.  523, 
holding  it  a  general  rule  that  every  larceny  necessarily  involves  a  trespass. 

Cited  in  reference  note  in  46  A.  R.  550,  as  what  is  sufficient  taking  and  carry- 
ing away  to  constitute  larceny. 

Cited  in  notes  in  29  L.R.A.(N.S.)  40,  on  what  constitutes  asportation;  88  A» 
S.  R.  562,  on  taking  as  element  of  larceny;  88  A.  S.  R.  584,  585,  on  asportation, 
as  element  of  larceny. 

—  In  larceny  of  animals. 

Cited  in  Croom  v.  State,  71  Ala.  1'4;  Kemp  v.  State,  89  Ala.  52,  7  So.  413, — 
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holding  the  asportation  complete  where  defendant  shot  and  killed  a  hog  and 
cut  iU  throat;  Molton  v.  State,  105  Ala.  18,  53  A.  S.  R.  97,  16  So.  795,  holding 
a  charge  that  by  shooting  a  hog  and  killing  it  with  intent  to  steal,  one  is  guilty 
of  larceny  where  he  gets  near  enough  to  exercise  dominion  and  control  over  it,. 
is  erroneous. 

Cited  in  reference  note  in  7  A.  S.  R.  23,  on  taking  animal  from  stable  and 
killing  and  leaving  it  on  owner's  premises  as  larceny. 
Conviction   of   '^attempt"    to   commit   the   offense  charged. 

Cited  in  Burke  v.  State,  74  Ala.  399,  holding  there  may  be  a  conviction  of  an 
attempt  to  commit  the  offense  charged  in  the  indictment;  Rivers  v.  State,  97 
Ala.  72,  holding  an  indictment  for  perjury  includes  every  "attempt"  to  commit 
the  offense. 

45  AM.  REP.   70,  WATSON  t.  STATE,   70  AliA.  18. 
Possession  necessary  to  constitute  a  bailment. 

Cited  in  Butler  ▼.  State,  91  Ala.  87,  9  So.  191,  holding  where  defendant  held 
possession  of  the  horse  exclusively  for  the  benefit  of  the  owner  who  had  a  right 
of  possession  at  any  time,  there  was  a  bailment;  Dotson  v.  State,  51  Ark.  119, 
10  S.  W.  18,  holding  when  it  does  not  appear  that  any  fiduciary  duty  is  imposed 
on  the  defendant  to  restore  the  specific  goods,  a  bailment  under  the  statute  is 
not  constituted. 
—  On  embezzlement  or  larceny  by  bailee. 

Cited  in  Reed  v.  State,  16  Tex.  App.  686,  holding  the  word  "bailee"  as  used 
In  statutes  defining  embezzlement,  means  a  bailee  standing  in  the  relation  of 
agent;  Crocheron  v.  State,  86  Ala.  64,  11  A.  S.  R.  18,  5  So.  649,  holding  a  farm 
servant  guilty  of  larceny  in  fraudulently  converting  a  mule  of  which  he  had  the^ 
care  and  custody  from  day  to  day  for  purpose  of  working  it;  PuUam  v.  State,. 
78  Ala.  31,  56  A.  R.  21,  holding  where  husband  feloniously  takes  money  deposited 
as  a  bailment  with  his  wife  he  is  guilty  of  larceny  and  cannot  be  convicted  under 
an  indictment  charging  statutory  embezzlement;  Morrison  v.  State,  17  Tex.. 
App.  34,  50  A.  R.  120,  holding  a  conviction  under  an  indictment  for  theft  may 
be  bad  where  proof  shows  the  taking  was  obtained  by  false  pretense,  or  with 
intent  to  appropriate  it  to  the  use  and  benefit  of  the  taker. 

Cited  in  reference  note  in  3  A.  S.  R.  694,  on  hirer  of  domestic  animal  as 
within  statute  of  embezzlement. 

Cited  in  notes  in  98  A.  D.  149;  87  A.  S.  R.  44, — on  embezzlement  by  bailees. 
Duty  of  warehouseman  as  to  property. 

Cited  in  note  in  136  A.  S.  R.  215,  on  duty  of  warehousemen  in  care  of  prop- 
erty. 

Necessity  of  allegation  of  agency  to  support  Indictment  for  embezzle- 
ment by  agent. 

Cited  in  Washington  v.  State,  72  Ala.  272,  holding  in  an  indictment  for  em- 
bezzlement by  an  agent,  it  must  be  alleged  that  defendant  was  the  servant  or 
agent  of  some  named  principal. 

45  AM.  RCIP.  72,  HENDSRSON  ▼.  STATE,  70  AliA.  28. 
Declarations  as  part  of  res  gestae. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala.  112,  47  A.  R.  403,  holding  the^ 
declarations  need  not  be  literally  contemporaneous,  but  must  be  so  proximate 
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in  point  of  time  as  to  grow  out  of,  and  explain  tbe  character  of  the  main  fact; 
Burns  v.  Campbell,  71  Ala.  271,  holding  declarations  of  principal  tending  to  show 
a  repudiation  of  the  agent's  acts,  and  made  on  being  first  informed  of  agent's 
seizure  of  goods,  were  competent. 
—  Declarations  of  party  in  possession  of  stolen  property. 

Cited  in  Smith  v.  State,  103  Ala.  40,  16  So.  12;  SUte  v.  Gillespie,  62  Kao. 
469,  84  A.  S.  R.  411,  63  Pac.  742, — holding  declarations  of  party  possessing  stolen 
goods  at  time  of  their  being  found  in  his  possession  are  of  the  res  gest«  and 
may  be  gizen  in  evidence;  Williams  v.  State,  105  Ala.  96,  17  So.  86,  holding 
declarations,  explanatory  of,  and  after  possession  has  been  parted  with  are  not 
admissible;  Hill  v.  State,  78  Ala.  1,  holding  declarations  of  a  third  party,  present 
when  goods  were  being  carried  away,  and  made  at  the  time  are  competent  evi- 
dence against  the  one  accused  of  larceny;  Mason  v.  State,  171  Ind.  78,  85  N.  £. 
776,  16  A.  &  E.  Ann.  Cas.  1212,  holding  defendant's  offer  to  prove  that  he  took 
steps  to  have  stolen  property  returned  to  owner  for  identification  property  re- 
fused when  he  at  first  denied  all  knowledge  of  such  property  and  the  offer  does 
not  show  whether  they  were  taken  before  or  after  the  property  was  discovered 
in  his  possession. 

Cited  in  notes  in  101  A.  S.  R.  521,  on  what  amounts  to  an  explanation  of 
possession  of  stolen  property;  2  A.  S.  R.  398,  on  admissibility  of  statements  of 
accused  as  to  his  possession  of  goods  taken  during  burglary. 
Elements  necessary  to  guilty  possession. 

Cited  in  White  v.  State,  72  Ala.  495,  holding  the  possession  must  be  recent, 
or  soon  after  the  commission  of  the  offense,  to  constitute  a  guilty  possession. 
Inference  from  possession  of  stolen  property. 

Cited  in  Ross  v.  State,  82  Ala.  65,  2  So.  139,  holding  possession  of  stolen 
goods  imless  explained  to  the  satisfaction  of  the  jury,  authorizes  the  inference 
of  complicity  in  the  crime  charged;  State  v.  Jennings,  81  Mo.  185,  51  A.  R.  236, 
holding  recent  possession  of  stolen  property  only  circumstantial  evidence  of 
guilt. 

Cited  in  notes  in  70  A.  D.  448,  451,  on  effect  of  possession  of  stolen  property 
as  evidence  of  larceny;   12  L.R.A.(N.S.)   204,  on  possession  of  recently  stolen 
property  as  prima  facie  evidence  of  burglary. 
Admlesiblllty  of  testimony  of  partners  In  crime  for  each  other. 

Cited  in  Foster  v.  State,  45  Ark.  328,  holding  it  against  public  policy  to  permit 
partners  in  crime  to  make  testimony  for  each  other. 

Cited  in  note  in  40  L.  ed.  U.  S.  1091,  on  competency  of  joint  defendants  o 
witnesses  for  or  against  each  other. 
—After  sentence. 

Cited  in  South  v.  State,  86  Ala.  617,  6  So.  52;  Woodley  v.  SUte,  103  Ala. 
23,  15  So.  820, — holding  after  sentence  upon  a  defendant  he  was  a  competent 
witness  for  the  state  against  the  other  defendants. 
Impeachment  of  witness  by  proof  of  contradictory  statements. 

Cited  in  notes  in  73  A.  D.  766,  on  right  to  admit  proof  of  prior  contradictory 
statements  by  witness  who  has  answered  that  he  does  not  remember  having  made 
them;  73  A.  D.  763,  on  laying  foundation  for  introducing  evidence  of  prior  con- 
tradictory statements  by  directing  mind  of  witness  to  time,  place,  and  eircum- 
stances  involved  in  supposed  contradiction. 
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Nectsssltj  of  proTins  value  of  things  taken  by  burglary. 

Cited  in  KeUy  ▼.  State,  72  Ala.  244;  McCormick  v.  State,  141  Ala.  75,  37  So. 
377, — holding  it  not  necessary  to  prove  value  of  articles  taken  from  house 
burglarized,  under  an  indictment  charging  the  breaking  and  entering  a  store, 
with  intent  to  steal,  where  goods  andl  things  of  value  were  kept  for  use  and 
aale. 

Indictment  for  statutory  crimes. 

Cited  in  Hurst  v.  State,  70  Ala.  55,  holding  to  warrant  a  conviction  under 
an  indictment  charging  the  assisting  a  prisoner  to  escape  from  jail,  the  indict- 
ment must  aver  the  act  was  done  with  intent  to  facilitate  the  esci^. 
Admissibility  of  evidence  of  threats. 

Cited  in  note  in  89  A.  S.  R.  605,  on  remoteness  of  threats  by  defendant  in 
homicide  case  as  effecting  admissilHlity. 

45  AM.  REP.  75,  EJEXLT  v.  McGRATH,  70  AliA.  75. 
I>l8poeal  of  property  in  anticipation  of  marriage. 

Cited  in  Amegaard  v.  Amegaard,  7  N.  D.  475,  41  L.R.A.  258,  75  N.  W.  707, 
holding  the  mere  fact  that  a  secret  transfer  was  made  after  the  engagement 
is,  with  a  single  excepticMi,  conclusive  on  the  question  of  fraud,  so  far  as  right 
of  dower  is  ccmcemed;  Stroup  v.  Stroup,  140  Ind.  179,  27  L.R.A.  523,  39  N.  E. 
864,  holding  conveyances  in  anticipation  of  marriage,  and  intended  to  defeat 
dower  are  void;  Green  v.  Green,  34  Kan.  740,  55  A.  R.  256,  10  Pac  156,  holding 
where  a  widow  after  inducing  one  to  marry  on  her  agreement  that  lands  were 
hers,  secretly  deeds  the  land  to  her  children  on  eve  of  marriage  commits  a  fraud 
that  vitiates  the  deed;  Collins  v.  Collins,  98  Md.  473,  103  A.  S.  R.  408,  57  Ati. 
597,  1  A.  &  £.  Ann.  Cas.  856,  holding  a  voluntary  conveyance  by  a  man  on  the 
eve  of  marriage  of  all  his  property  for  the  purpose  of  defeating  the  wife's  rights 
therein  is  such  a  fraud  upon  the  wife  that  equity  will  vacate  it. 

Cited  in  reference  note  in  11  A.  S.  R.  250,  on  validity  of  mortgage  secretly 
entered  into  by  intended  husband. 

Cited  in  notes  in  103  A.  S.  R.  421,  on  antenuptial  conveyances  as  affecting 
dower  rights;  8  L.R.A.  814,  on  equitable  relief  against  antenuptial  fraud  of 
husband  or  wife;  6  E.  R.  C.  877,  on  presumption  of  invalidity  of  gift  or  benefit 
from  one  who  occupies  position  of  trust  or  sustains  position  of  legal  or  natural 
authority  over  another,  or  of  any  financial  settlement  between  them. 
Widow's  rights  in  husband's  land. 

Cited  in  Hays  v.  Lemoine,  156  Ala.  465,  47  So.  97,  holding  widow  not  entitled 
to  possession  of  husband's  land  until  dower  is  assigned  her  unless  he  resided  on 
it  or  on  land  to  which  it  is  appurtenant. 
Protection  afforded  contingent  claims. 

Cited  in  Yeend  v.  Weeks,  104  Ala.  331,  53  A.  S.  R.  50,  16  So.  165,  holding  a 
contingent  elaim  is  as  fully  protected,  as  a  claim  that  \b  certain  and  absolute* 
Effect  of  fraud  without  injury. 

Cited  in  Ball  v.  Farley,  81  Ala.  288,  1  So.  253,  holding  fraud  without  injuiy 
gives  no  right  of  action. 

45  AH.  REP.  82,  WARE  v.  RUSSEIili,  70  ALA.  174. 
What  Is  champertous  contract. 

Cited  in  Price  v.  Carney,  75  Ala.  546,  holding  a  contract  between  the  parties 
Am.  Rep.  Vol.  XIX.— 12. 
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and  their  attorneys  where  the  quieting  of  legislation  was  the  primary  con- 
trolling purpose,  is  not  tainted  with  champerty;  Oilman  v.  Jones,  87  Ala.  691, 
4  L.R.A.  113,  5  So.  785,  holding  transactions  wherein  one  purchases  another's 
interest  in  property  in  litigation,  stand  on  a  different  basis  from  other  con- 
tracts savoring  of  a  maintenance  character  where  between  attorney  and  client. 

Cited   in   notes   in   83   A.   S.   R.   169,   on  champerty,  barratry,   and   mainten- 
ance; 13  A.  S.  R.  300,  as  to  what  contracts  of  attorneys  are  void  aa  against 
public  policy. 
Couveyance  by  beneficiary  to  trustee. 

Cited  in  Little  v.  Knox,  96  Ala.  179,  11  So.  44S,  iiolding  in  case  of  a  convey- 
ance or  transfer  of  property  to  the  trustee  by  his  beneficiary  the  burden  rests 
upon  the  trustee  to  repel  the  imputation  of  undue  influence. 
Right  to  alienate  property  in  custody  of  law. 

Cited  in  note  in  1  L.R.A.(N.S.)    1058,  on  effect  of  custody  of  law  on  right 
to  alienate  personal  property. 
Equity  Jurisdiction. 

Cited  in  Freider  v.  Lienkauff,  92  Ala.  469,  8  So.  758,  holding  where  a  court 
of  equity  has  jurisdiction  over  a  cause  for  any  purpose  it  may  retain  the 
cause  for  all  purposes;  Gay  v.  Strickland,  112  Ala.  567,  20  So.  919,  holding 
a  court  of  equity  will  intervene  though  jurisdiction  of  the  court  of  law  has 
attached,  where  there  are  equities  involved  of  which  the  law  court  cannot 
take  cognizance. 

.  Effect  of  aslcing  an  accounting  of  common  property  and  of  other  prop- 
erty in  same  action. 

Cited  in  Gulf  Red  Cedar  Co.  v.  Crenshaw,  138  Ala.  134,  35  So.  50,  holding 
where  tenants  in  common  file  a  bill  against  a  cotenant  for  an  accounting  for 
timber  cut  and  sold  from  the  common  property,  and  also  from  property  the 
cotenant  has  no  interest  in,  there  is  not  a  misjoinder  of  causes  of  action. 

45  AM.  REP.  85,  VAN  HOOK  ▼.  SELMA,  70  ALA.  861. 
Validity  of  license  regulating  municipal  corporations. 

Cited  in  Mobile  v.  Craft,  94  Ala.  156,  10  So.  534,  holding  distinct  tax  oil 
sale  of  cigars  valid  and  not  covered  by  grocer's  tax;  Mefford  v.  Slieffield, 
148  Ala.  539,  41  So.  970,  holding  the  state,  possessing  the  power  to  tax  privi- 
leges and  occupations,  may,  in  the  absence  of  constitutional  inhibition,  trans- 
fer it  to  a  municipal  corporation;  Davis  v.  Petrinovich,  112  Ala.  654,  36 
L.R.A.  615,  21  So.  344,  holding  the  license  tax  to  be  valid  must  be  imposed 
under  the  delegated  power  to  tax,  or  the  police  power;  Southern  Exp.  Co.  v, 
Tuscaloosa,  132  Ala.  326,  31  So.  460,  holding  such  regulation  is  classed  as 
a  police  power  even  though  it  be  not  for  protection  against  harmful  occupations; 
Quong  Wing  v.  Kirkendall,  39  Mont.  64,  101  Pac.  250,  holding  license  tax  pre- 
sumptively reasonable;  Eidge  v.  Bessemer,  164  Ala,  599,  26  L.R.A.(N.S.)  394, 
51  So.  246  (dissenting  opinion),  on  presumption  of  reasonableness  of  mu- 
nicipal ordinance  making  it  unlawful  to  keep  intoxicating  liquors  on  storage 
or  deposit  at  any  place  where  beverages  are  kept  for  sale. 

Distinguished  in  Hirshfield  v.  Dallas,  29  Tex.  App.  242,  15  S.  W.  124,  4 
Tex.  Civ.  App.  Cas.  (Willson)  259,  holding  under  a  power  given  the  city  to 
license,  tax  and  regulate,  a  reasonable  tax  on  railroad  ticket  brokers  for  rey> 
enue  may  be  laid. 


Digitized 


by  Google 


179  NOTES  ON  AMERICAN  REPORTS.  [82-85 

Amount  of  exaction  as  criterion  of  license  or  tax. 

Cited  in  Mankato  v.  Fowler,  32  Minn.  364,  20  N.  W.  361;  Ex  parte  Gregory, 
20  Tex.  App.  210,  64  A.  R.  516,— holding  the  court  will  not  adjudge  it  a  tax 
unless  the  amount  is  manifestly  unreasonable  in  view  of  its  purpose  as  a  regu- 
lation; Oxanna  v.  Allen,  90  Ala.  468,  8  So.  79;  Gamble  v.  Montgomery,  147 
Ala,  682,  39  So.  353;  Johnson  v.  Fayette,  148  Ala.  497,  42  So.  621;  Miller  v. 
Birmingham,  151  Ala.  469,  126  A.  S.  R.  31,  44  So.  388;  Fayetteville  v.  Carter, 
52  Ark.  301,  6  L.R.A.  609,  12  S.  W.  573;  Atkins  v.  Phillips,  26  Fla.  281,  10 
L.R.A.  168,  8  So.  429;  Ottumwa  v.  Zekind,  95  Iowa,  622,  68  A.  S.  R.  447, 
29  L.R^.  734,  64  N.  W.  646,— holding  it  will  be  presumed  to  be  reasonable 
unless  the  contrary  appears  upon  the  face  of  the  ordinance,  or  is  shown  by 
evidence;  Ex  parte  Wygant,  39  Or.  429,  87  A.  S.  R.  673,  64  L.R.A.  636,  64 
Pac.  867,  holding  the  presumption  is  in  favor  of  the  reasonableness  of  the 
tax  and  its  invalidity  can  be  declared  only  after  legal  and  competent  proof  to 
the  contrary  overcomes  such  presumption;  Littlefield  v.  State,  42  Neb.  223, 
47  A.  S.  R.  697,  28  L.RA.  688,  60  N.  W.  724,  holding  same  where  the  measure, 
which  is  the  subject  of  the  ordinance,  is  clearly  within  the  general  powers  of 
the  city;  Montgomery  v.  Kelly,  142  Ala.  652,  110  A.  S.  R.  43,  70  L.R.A.  209, 
38  So.  67,  holding  the  license  must  be  used  as  a  means  of  regulation  only  and 
cannot  be  used  as  a  sourse  of  revenue;  Louisville  &,  N.  R.  Co.  v. -Baldwin,  85 
Ala.  619,  7  L.R.A.  266,  6  So.  311;  Jacksonville  v.  Ledwith,  26  Fla.  163,  23 
A.  S.  R.  658,  9  L.R.A.  69,  7  So.  886, — ^holding  license  tax  may  not  only  cover 
necessary  expenses  of  issuing  it,  but  also  additional  labor  of  officers  and  other 
expenses  imposed  by  the  business;  Troy  v.  Wetem  U.  Teleg.  Co.  164  Ala.  482, 
27  L.R.A.(N.S.)  627,  51  So.  523,  upholding  license  tax  of  $100  exacted  by 
municipality  from  telephone  company  doing  intrastate  business;  Eentz  v. 
Mobile,  120  Ala.  623,  24  So.  962,  holding  a  tax  of  $7.60  on  each  wagon  in 
the  city  engaged  in  transportation  is  not  unreasonable;  Schmidt  v.  Indian- 
apolis, 168  Ind.  631,  120  A.  S.  R.  386,  14  L.R.A.(N.S.)  787,  80  N.  E.  632, 
holding  license  fees  of  $1000  upon  breweries,  distilleries  and  depots  of  the 
same  trade  presumptively  reasonable  and  not  excessive;  Ex  parte  Sikes,  102 
Ala.  173,  24  L.R.A.  774,  16  So.  622,  holding  a  license  tax  on  sale  of  liquors 
not  void  on  its  face  as  excessive,  where  not  so  excessive  as  to  be  prohibitory. 

Cited  in  reference  notes  in  58  A.  S.  R.  451,  on  validity  of  license  fee;  62 
A.  6.  R.  305,  on  imposition  of  license  fee  on  business  or  occupation. 

Cited  in  notes  in  41  L.  ed.  U.  S.  620»  on  reasonable  ness  of  municipal  ordi- 
nances; 30  L.R.A.  432,  on  presumption  of  reasonableness  of  license  fees  im- 
posed by  municipalities;  30  L.R.A.  429,  on  necessity  that  license  fees  imposed 
by  municipality  shall  not  be  for  revenue;  129  A.  S.  R.  269,  262,  267,  268,  on 
constitutional  limitations  on  power  to  impose  license  or  occupation  taxes;  30 
LJLA.  427,  -on  what  may  be  included  in  lioense  fees  under  general  power  of 
flunnicipality  to  regulate. 
Power  of  legislature  to  divest  itself  of  its  police  power. 

Cited  in  Birmingham  Mineral  R.  Co.  v.  Parsons,  100  Ala.  662,  46  A.  8.  R. 
92,  27  L.R.A.  263,  13  So.  602,  holding  the  legislature  cannot  by  any  contract 
devest  itself  of  the  police  power;  Meyer  v.  Mobile,  147  Fed.  843,  holding  the 
state  possesses  plenary  power  to  regulate  and  control  the  sale  of  intoxicants 
within  its  territorial  limits. 
Power  of  legislature  to  grant  police  power  to  city. 

Cited  in  Jordan  v.  Evansville,  163  Ind.  612,  67  L.R.A.  613,  72  N.  E.  644, 
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2  A.  &  E.  Ann.  Cas.  96,  holding  the  legislature  has  power  to  delegate  to  mu- 
nicipal corporations  the  right  to  exercise  police  power  beyond  and  withm  a 
prescribed  distance  of  its  municipal  limits;  State  ex  rel.  Atty.  Gen.  v.  Bums, 
38  Fla.  367,  21  So.  290  (dissenting  opinion),  on  power  of  legislature  to  grant 
extraterritorial  police  jurisdiction  to  a  municipality. 
Police  power  of  city. 

Cited  in  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  Street  R.  Co.  87 
Wis.  72,  41  A.  S.  R.  23,  22  L.R.A.  759,  57  N.  W.  970,  holding  cities  can 
regulate  the  placing  of  electric  wires  in  the  streets. 

Cited  in  note  in  13  L.R.A.  454,  on  telegraph  companies  as  subject  to  police 
power  of  municipalities. 

45  AM.  REP.  88,  FENNELL  v.  HENRY,   70  AliA.  484. 
What  constitutes  an  advancement. 

Cited  in  Booth  v.  Foster,  111  Ala.  312,  66  A.  S.  R.  52,  20  So.  366,  holding 
money  secured  from  the  father  by  a  daughter  to  be  used  in  a  lawful  way  to 
procure  the  release  of  her  husband  from  prison,  cannot  be  said  prima  facie 
to  constitute  an  advancement;  Kintz  v.  Friday,  4  Dem.  640,  holding  taking 
a  note  or  a  chattel  mortgage  indicates  a  debt  and  not  an  advancement; 
Ensley  v.  Ensley,  105  Tenn.  107,  58  S.  W.  288,  holding  money  provided  for 
support  and  maintenance   is  not  considered   an  advancement. 

Cited  in  notes  in  80  A.  D.  560,  on  definition  of  advancement  and  what  consti- 
tutes;   80   A.   D.   560,   an   what  property   advancements   made;    80   A.    D.   561, 
on  persons  by  and  to  whom   advancements  made. 
—  Interest  bearing  transactions. 

Cited  in  Comer  v.  Shehee,  129  Ala.  588,  87  A.  S.  R.  78,  30  So.  95,  holding 
advancements  do  not  bear   interest. 

Admissibility  of  declarations  of  parent  as  to  Intention  in   malcln^  an 
advancement. 

Cited  in  Brook  v.  Latimer,  44  Kan.  431,  21  A.  S.  R.  292,  11  L.R.A.  805, 
24  Pac.  946,  holding  declarations  of  the  parent,  before,  after  and  at  the 
time  of  the  transaction,  are  admissible  in  evidence  to  show  the  intention  to 
make  an  advancement. 

Cited  in  notes  in   80  A.  D.  562,   on   intention  and  presumptions  as   to   ad- 
vancements;  32  L.R.A.  596,  on  validity  of  transactions  between  heir  and  an- 
cestor as  to  former's  expectancy  as  affected  by  question  of  intention. 
Parol  evidence  to  vary  writing. 

Cited  in  note  in  43  L.R.A.  452,  on  contemporaneous  parol  agreements  that 
note  is  not  to  be  paid  as  a  defense. 

Distinguished  in  Robinson  v.  Moseley,  93  Ala.  70,  9  So.  372,  holding  as  be- 
tween a  party  or  privy  and  a  stranger  neither  party  is  estopped  from  contra- 
dicting the  writing  or  from  proving  facts  inconsistent  with  it. 

45  AM.  REP.  »3,  CLARK  v.  KNOX,  70  ALA.  «07. 
Administrator  ad  litem. 

Cited  in  Moore  v.  Alexander,  81  Ala.  509,  8  So.  199,  holding  there  are  cases 
in  which  an  administrator  ad  litem  meets  all  the  wants  of  the  litigation. 
Compensation  allowable  to  administrators  and  executors. 

Cited  in  Kenan  v.  Graham,  135  Ala.  585,  33  So.  699,  holding  the  compensa- 
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tion  to  be  allowed  for  ordinary  services,  below  or  up  to  the  limit  set  by  the  leg- 
islatore,  should  be  determined  according  to  the  circumstances  of  each  case; 
Hall  T.  Pegram,  85  Ala.  522,  5  So.  209,  holding  to  the  extent  the  negligence  of 
the  administrator  in  keeping  his  accounts  cast  labor  upon  the  accountant  he 
is  entitled  to  no  credit. 
—  Services  in  professional  capacity  extraneous  to  ordinary  duties. 

Cited  in  Marks  t.  Semple,  111  Ala.  637,  20  So.  791,  holding  an  executor,  ad> 
ministrator  or  trustee  who  is  also  an  attorney  and  renders  necessary  profes- 
sional serrices  in  that  capacity,  is  entitled  to  a  fair  and  reasonable  compen- 
sation. 

Cited  in  note  in  93  A.  D.  396,  on  power  of  administrator  to  make  estate 
liable  for  attorney's  fee. 

Accountability  for  interest  on  funds  held  during  time  of  administra- 
tion. 

Cited  in  Tucker  v.  Stewart,  121  Iowa,  714,  97  N.  W.  148,  on  accountability 
of  an  administrator  for  interest  on  money  in  his  hands;  Noble  v.  Jackson, 
124  Ala.  311,  26  So.  955,  holding  personal  representatives  were  not  justified 
in  holding  a  large  sum  unproductiye  because  of  two  small  claims  standing  out 
that  might  be  litigated;  May  v.  Green,  75  Ala.  162;  Eubank  v.  Clark,  78 
Ala.  73, — holding  if  there  is  unnecessary  and  unreasonable  delay  in  making 
settlement  and  distribution  of  the  money  on  hand,  interest  will  be  charged; 
Clark  V.  Hughes,  71  Ala.  163,  holding  in  such  case  the  statutory  rate  of  inter- 
est is  the  proper  measure  of  damages. 

Cited  in  note  in  31  L.R.A.(N.S.)  351,  352,  on  liability  of  executor  or  admin- 
istraUH-  to  distributees  for  interest  where  settlement  of  estate  delayed. 
Duty  of  administrator  to  make  settlement  and  distribution. 

Cited  in  Englehardt  v.  Yung,  76  Ala.  534,  holding  the  duty  to  make  settle- 
ment and  distribution,  whenever  the  estate  is  in  proper  condition,  is  as  obliga- 
tory as  any  other  duty  imposed  by  law. 
Risht  to  rent  lands  of  decedent  and  apply  rent  on  mortgage. 

Cited  in  Winston  v.  Peebles,  133  Ala.  290,  32  So.  60,  holding  the  administra- 
tors liad  the  authority  tmder  the  statute  to  rent  out  the  decedent's  lands  and 
to  discharge  a  mortgage  debt  with  the  rents,  if  it  was  to  the  interest  of  the 
estate  to  so  do. 

Cited  in  notes  in  40  L.R.A.  322,  on  right  to  rents  on  lease  of  intestate's 
property;   40  L.R.A.  344,  on  liability  of  administrator  for  use  and  occupation 
of  the  intestate's  property. 
Judicial  notice  of  value  of  services. 

Cited  in  Decatur  Mineral  &  Land  Co.  v.  Palm,  113  Ala.  531,  59  A.  S.  R. 
140,  21  So.  315,  holding  the  court  cannot  take  judicial  notice  of  the  value  of 
services  rendered  by  solicitors,  but  it  must  be  determined  by  evidence. 
Validity  of  claims  filed  against  an  insolvent  estate. 

Cited  in  Cunningham  v.  Lindsay,  77  Ala.  510,  holding  where  a  claim  is  filed 
against  an  estate  declared  insolvent,  after  suit  has  been  brought,  the  suit  being 
later  dismissed  and  no  objection  made  to  the  claim,  such  claimant  has  a  right 
to  share  in  the  estate;  Chandler  v.  Wynne,  85  Ala.  301,  4  So.  653,  holding  a 
claim  against  an  insolvent  estate  that  is  filed,  verified  and  not  objected  to  be- 
comes a  quasi  judgment  against  the  other  creditors  and  the  personal  repre- 
sentatives, but  does  not  cut  off  the  defenses  the  heirs  may   have. 
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Power  of  chancery  court  over  fsppolntment  of  administrator. 

Cited  in  Ex  parte  Lunsford,  117  Ala.  221,  23  So.  528,  holding  the  only  au- 
thority a  chancery  court  may  exercise  in  the  appointment  of  an  administrator 
is  derived  from  the  statute,  in  the  appointment  of  an  administrator  ad  litem. 
Jurisdiction  to  execute  a  trust. 

Cited  in  Jones  v.  McPhillips,  70  Ala.  314,  on  assumption  of  jurisdiction  by 
an  equity  court  to  execute  a  trust. 

45  AM.  REP.   98,  GUDDEN  t.  MOORE,   14  NEB.   84,   15  N.  W.   S28. 

liiabillty  of  keeper  of  domestic  animal  for  damage  done  by  it. 

Cited  in  Durrell  v.  Johnscm,  31  Neb.  796,  48  N.  W.  890,  on  liability  of  owner 
of  domestic  animal  for  injuries  done  by  such  animal. 

Cited  in  notes  in  16  A.  S.  R.  631,  on  liability  for  injuries  by  yicious  ani- 
mals; 3  E.  R.  C.  118,  on  liability  for  keeping  mischievous  animal  with  knowl- 
edge of  its  propensities. 

45  AM.  REP.  100,  POST  ▼.  CHICAGO  &  N.  W.  B.  CO.  14  NEB.  110,  15 

N.  W.  925. 
Conditions  in  railroad  ticket. 

Cited  in  notes  in  18  L.R.A.  55,  on  assignability  of  railroad  ticket;  61  A. 
S.  R.  103,  on  persons  riding  on  certain  tickets  as  passengers. 

—  Right  to  enforce  conditions  of  contract  by  taking  ticket  up 

Cited  in  Drummond  v.  Southern  P.  Co.  7  Utah,  118,  25  Pac.  733,  holding 
a  contract  ticket  providing  that  if  it  is  presented  by  any  other  person  than  the 
original  holder  it  shall  be  void  and  that  the  conductor  shall  take  it  up  and  col- 
lect full  fare,  is  valid. 
Purchaser  of  special  ticket  as  bound  by  conditions. 

Cited  in  Comer  v.  Foley,  98  Ga.  678,  25  S.  E.  671,  on  rights  of  purchaser  of 
ticket  on  its  face  appearing  subject  to  annulling  conditions;  Baltimore  &  O. 
S.  W.  R.  Co.  V.  Evans,  169  Ind.  410,  14  L.R,A.(N.S.)  368,  82  N.  B.  773,  holding 
the  purchase  at  a  reduced  rate  and  acceptance  of  a  coupon  ticket  limited  to  the 
use  of  the  purchaser  and  members  of  his  family,  constitutes  a  contract  binding 
on  both  parties. 
Ejection  for  nonpayment  of  fare. 

Cited  in  note  in  5  L.R.A.  820,  on  expulsion  of  passenger  for  refusal  to  pay 
fare. 

45   AM.  REP.    103,   TOOTLE  v.  ELGUTTER,    14   NEB.    158,    15  N.  "W. 
928. 

How  contract  construed. 

Cited  in  Singer  Mfg.  Co.  v.  Doggett,  16  Neb.  600,  21  N.  W.  468,  on  contracts 
to  be  construed  in  the  light  of  surrounding  circumstances  and  condition  of 
parties  at  time  of  making;  Nebraska  Hardware  Co.  v.  Humphrey  Hardware 
Co.  81  Neb.  693,  116  N.  W.  659,  holding  that  the  court,  in  construing  a  con- 
tract, will  read  the  instrument  in  the  light  of  the  surrounding  circumstances. 

—  Contract  of  guaranty. 

Cited  in  Standard  Oil  Co.  v.  Hoese,  57  Neb.  665,  78  N.  W.  292,  holding  on 
guaranty  to  amount  not  exceeding  particular  sum  the  guarantor  is  liable  for 
amount   remaining  unpaid  on   a  purchase  exceeding  the   designated  siun   but 
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which  part  of  had  been  paid;  Schinaai  v.  Lane,  118  App.  Div.  76,  103  N.  T. 
Supp.  127,  holding  the  words  of  limitation  in  a  guaranty  are  to  be  construed 
as  limiting  the  liability  of  the  guarantor,  and  not  as  a  condition  as  to  the 
extent  of  credit  to  be  given  a  breach  of  which  will  release  him;  Shickle,  H. 
A  H.  Iron  Co.  v.  Council  Bluffs  aty  Waterworks  Co.  83  Iowa,  396,  49  N.  W. 
987;  Harvey  v.  First  Nat.  Bank,  66  Neb.  320,  76  N.  W.  870,— on  how  contract 
of  guaranty  to  be  construed. 

Cited  in  note  in  105  A.  S.  R.  520,  on  reasonable  construction  of  contract  of 
guaranty. 
Guaranty  for  limited  sum  as  being  a  continuing  one. 

Cited  in  Frost  v.  Standard  Metal  Co.  116  111.  App.  642,  holding  the  guaranty 
of  the  purchase  account  of  a  party  for  a  particular  sum,  a  continuing  one  and 
limited  merely  as  to  amount;  Weill  v.  Hecht,  14  Misc.  230,  35  N.  Y.  Supp. 
834,  holding  a  guaranty  of  prompt  payment  of  purchaser  of  another  to  a  cer- 
tain amount  which  should  be  ordered  after  a  certain  date,  which  contains  a 
provision  that  it  should  not  extend  to  purchases  in  excess  of  said  amount,  is  a 
continuing  one;  D.  B.  Fisk  &  Co.  v.  Rickel,  108  Iowa,  370,  79  N.  W.  120, 
holding  same  where  guaranty  was  made  of  purchases  to  be  made  from  time 
to  time,  sum  total  not  to  exceed  a  certain  amount. 

Cited  in  reference  notes  in  48  A.  R.  454,  on  continuing  guaranty;  1  A.  S. 
R.  584,  on  what  is  and  what  is  not  continuing  guaranty. 

Cited  in  note  in  105  A.  S.  R.  524,  on  continuing  and  limited  guaranties. 
Right  of  guarantor  to  limit  liability. 

Cited    in   note   in   4   L.R.A.   344,   on   right   of   guarantor   to   limit   his   r^ 
sponsibility. 
Admissibility  of  parol  evidence. 

Cited  in  Maxwell  v.  Burr,  44  Neb.  31,  62  N.  W.  236,  holding  evidence  which 
would  in  effect  vary  the  terms  of  a  guaranty  inadmissible;  Creedon  v.  Patrick, 
3  Neb.  (Unof.)  459,  91  N.  W.  872,  holding  parol  evidence  admissible  to  show 
the  understanding  of  the  parties  at  time  written  contract  was  made,  as  to  the 
use  of  particular  materials  in  the  construction  of  building. 

45  AM.  REP.    106,   SORNBBRGER  t.  LEG,    14  NEB.    198,    15  N.   W. 

S45. 
Removal  of  bar  of  limitations. 

Cited  in  note  in  16  E.  R.  C.  178,  on  part  payment  as  reviewing  debt  barred 
by  statute  of  limitations. 
—  By  application  of  proceeds  of  collaterals. 

ated  in  National  State  Bank  v.  Rowland,  1  Colo.  App.  468,  29  Pac  465, 
holding  payment  made  on  note  by  agent  from  sale  of  collateral  given  him  for 
that  purpose  by  agent  sufficient  to  take  case  out  of  statute  of  limitations; 
Rosier  v.  McShane,  78  Neb.  86,  12  L.R.A.(N.S.)  3032,  110  N.  W.  726,  holding 
running  of  limitations  on  note  stayed  by  payment  of  dividends  on  stock  as- 
signed to  payee  as  collateral  and  the  application  thereof  on  the  note;  Ashby 
V.  Washburn  &  Co.  23  Neb.  571,  37  N.  W.  471,  on  the  removal  of  the  bar  of 
the  statute  of  limitations. 

Cited  in  reference  note  in  58  A.  R.  749,  on  effect  of  payment  by  creditor 
out  of  eollateral  as  reviving  debt  barred  by  statute  of  limitations. 

Cited  in  note  in  12  L.R.A.(N.S.)  1032,  on  effect  of  payment  on  security 
held  aa  collateral  to  stay  running  of  statute  against  principal  obligation. 
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DistinguiBhed  in  Moffitt  v.  Carr,  48  Neb.  403,  58  A.  S.  R.  696,  67  N.  W.  150^ 
holding  a  payment  made  on  a  debtor's  note  by  the  sale  of  hia  prc^perty  on 
execution  or  other  legal  process  is  not  such  a  payment  as  will  arrest  the  run- 
ning of  the  statute  of  limitations;  Whitney  v.  Chambers,  17  Neb.  90,  52  A. 
R.  308,  22  N.  W.  229,  holding  same  on  the  payment  of  a  dividend  by  the 
assignee  of  an  insolvent  debtor. 

45  AM.  REP.  108,  STATB  T.  OMAHA,   14  NEB.  205,   15  N.  W.  210. 
Right  of  abutting  owner  to  maintain  obstructions  in  street. 

Cited  in  Pueschell  v.  Kansas  City  Wire  &  Iron  Works,  79  Mo.  App.  459, 
holding  for  the  purposes  of  erecting  a  building  contractor  not  liable  in  witii- 
drawing  part  of  public  street  from  public  use,  for  the  placing  of  necessary  ma- 
terials; Culbertson  ▼.  Alexander,  17  Okla.  370,  87  Pac.  863,  10  A.  &  £.  Ann. 
Cas.  916,  on  right  of  owner  of  property  abutting  on  a  street  to  maintain  tem- 
porary obstructions  therein. 

Cited  in  notes  in  19  L.R.A.(N.S.)  507,  on  right  of  municipality  to  permit 
obstruction  to  be  placed  in  street;  19  L.R.A.(N.S.)  510,  512,  on  uses  for  which  mu- 
nicipality may  allow  abutting  owner  to  obstruct  street;  10  L.RJL  474,  on 
municipal  liability  for  permitting  temporary  obstruction  of  street  for  building 
purposes;  33  L.  ed.  U.  S.  334,  on  liability  of  municipalities  and  individuals 
for  obstructions  or  nuisances  in  street  or  want  of  repair  thereof;  39  L.RJL 
667,  on  municipal  power  over  buildings  and  fences  as  nuisances  affecting  high- 
ways. 
Right  to  mandamus. 

Cited  in  State  ex  rel.  Comerford  v.  Fitzpatrick,  45  La.  Ann.  269,  12  So. 
353,  holding  mandamus  would  not  lie  compelling  mayor  to  sign  a  contract 
where  petitioner  failed  to  present  form  of  contract  designated  by  statute; 
State  ez  rel  Pomerene  v.  Sabin,  39  Neb.  570,  58  N.  W.  178,  holding  mandamus 
would  not  be  issued  to  compel  treasurer  of  school  district  to  pay  an  order 
payable  by  its  terms  at  a  fixed  time  in  the  future;  State  ex  rel.  Niles  v.  Wes- 
ton, 67  Neb.  175,  93  N.  W.  182,  holding  before  court  will  grant  a  writ  of  man- 
damus it  must  be  made  to  appear  that  the  relator  has  a  clear  legal  right  to 
the  performance  of  the  duty  sought  to  be  enforced;  StaCe  ex  rel.  Sayre  ▼. 
Moore,  40  Neb.  854,  25  L.R.A.  774,  59  N.  W.  755  (dissenting  opinion)  State 
ex  rel.  Woodruff-Dunlap  Printing  Co.  v.  Hartley,  50  Neb.  874,  70  N.  W.  367; 
State  V.  Omaha  Nat.  Bank,  60  Neb.  232,  82  N.  W.  850  lissenting  opinion) ; 
Chicago  &  N.  W.  R.  Co.  v.  SUte,  74  Neb.  77,  103  N.  W.  1087,— on  what  neces- 
sary to  warrant  court  in  granting  writ  of  mandamiu  to  enforce  supposed 
right. 

Cited  in  note  in  98  A.  S.  R.  865,  on  clearness  of  right  as  essential  to  issu- 
ance of  mandamus. 
Pleadings  in  mandamus. 

Cited  in  note  in  89  A.  D.  742,  on  pleadings  in  mandamus. 

45  AM.  REP.   Ill,  TRAVER  v.  MERRICK  COUNTY,  14  NEB.  S27,   15 

N.  W.  690. 
What  considered  ''internal  improvements*'  within  statute. 

Cited  in  Sexauer  v.  SUr  Mill.  Co.  173  Ind.  342,  26  L.RJ1.(N.8.)  609,  90  N. 
E.  474,  holding  operation  of  grist  mill  under  toll  system  a  public  use  for 
which  power  of  eminent  domain  may  be  exercised;  Rippe  v.  Becker,  56  Minn. 
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100,  22  LJLA.  857,  57  N.  W.  331,  holding  the  building  of  a  grain  elevator 
and  carrying  on  of  euch  a  business  such  a  work  of  internal  improvement  as  was 
prohibited  by  the  constitution;  Getchell  v.  Benton,  30  Neb.  870,  47  N.  W.  468, 
holding  a  beet  sugar  factory  which  does  not  manufacture  sugar  from  beets 
for  toll  not  a  work  of  internal  improvement  within  meaning  of  statute;  State 
ex  rcl.  Lincoln  v.  Babcock,  19  Neb.  223,  27  N.  W.  94,  on  what  ccmstitutes  inter- 
nal  improvements  within  meaning  of  statute. 

Cited  in  note  in  18  Ij.R.A.(N.S.)  357,  on  right  to  exercise  of  power  of 
eminent  domain  for  purpose  of  gristmill. 

IHstinguished  in  State  ex  rel.  Ainsworth  Precinct  v.  Weston,  69  Neb.  695, 
96  N.  W.  668,  holding  state  normal  school  not  an  internal  improvement  meant 
by  statute  authorizing  precinct,  township,  city,  or  village  to  issue  bonds  in 
aid  of  such. 
Validity  of  bonds  issued  in  aid  of  public  grist  mill. 

Cited  in  Blair  v.  Cuming  County,  111  U.  S.  363,  28  L.  ed.  457,  4  Sup.  Ct. 
Rep.  449;  State  ex  rel.  Perry  v.  Clay  County,  20  Neb.  452,  30  N.  W.  528,— 
holding  bonds  issued  pursuant  to  law  for  a  grist-mill  propelled  by  water  are 
valid. 

Cited  in  note  in  14  L.R.A.  479,  on  right  to  appropriate  money  or  levy  taxes 
to  aid   business   enterprises. 

Distinguished  in  State  ex  rel.  Bowen  v.  Adams  County,  15  Neb.  568,  20 
X.  W.  96,  holding  bonds  voted  in  aid  of  a  grist-mill  operated  by  steam  power, 
is  invalid. 

45  AM.  REP.  117,  LANGWORTHY  v.  CONNELIiY,  14  NEB.  S40,  15  N. 

N.  W.  7S7. 
What  Jury  may  be  allowed  to  take  with  them  to  Jury  room. 

Cited  in  Russell  v.  State,  66  Neb.  497,  92  N.  W.  751,  holding  court  did  not 
err  in  allowing  jury  to  take  to  jury  room  a  pair  of  old  shoes  that  had  been 
introduced  in  evidence.' 

Cited  in  note  in  99  A.  D.  132,  on  permitting  jury  to  take  written  instruc* 
tions  to  jury  room  as  error. 

45   AM.  REP.    121,   BRIDGES  ▼.   LANHAM,    14   NEB.    369,    15   N.   W. 

704. 
Measure  of  damages  for  breach  of  contract  generally. 

Cited  in  reference  note  in  12  A.  S.  R.  303,  on  measure  of  damages  for  breach 
of  contract. 

Cited  in  note  in  6  £.  R.  C.  624,  on  measure  of  damages  recoverable  on  breach 
of  a  contract. 
Loss  of  profits  as  damages  for  breach  of  contract. 

Cited  in  Howard  v.  Stillwell  &  B.  Mfg.  Co.  139  U.  S.  199,  35  L.  ed.  147,  11  Sup. 
Ct.  Rep.  500;  Paola  Gas  Co.  v.  Paola  Glass  Co.  56  Kan.  614,  54  A.  S.  R.  598,  44 
Pac.  621;  Denver  T.  &  G.  R.  Co.  v.  Hutchings,  31  Neb.  572,  48  N.  W.  398,-— hold* 
ing  loss  of  probable  profits  too  remote  to  be  admitted  in  consideration  of  measure 
of  damages  in  action  for  breach  of  contract;  Silurian  Mineral  Springs  Co.  v. 
Kuhn,  65  Neb.  646,  91  N.  W.  508,  holding  in  action  for  the  purchase  price  of 
goods,  damages  in  the  nature  of  anticipated  profits  may  not  be  set-off  although 
plMJititt  only  partially  completed  his  c(mtract;  Atchison,  T.  &,  S.  F.  R.  Co.  v» 
nomaM,  70  Kan.  409,  78  Pac  861,  holding  loss  of  anticipated  profits  must  be 
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clearly  proved  and  free  from  conjecture  or  speculation ;  Choctaw,  O.  &  G.  R.  Co.  v. 
Jacobs,  15  Okla.  493,  82  Pac.  502,  on  anticipated  profits  prevented  by  the  breach 
of  the  contract  as  not  being  recoverable  in  action  for  damages. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  52  A.  R.  161, 
on  incompetency  of  speculative  profits  as  damages;  53  L.R.A.  51,  on  loss  of  prof- 
its as  element  of  damages  for  breach  of  contract  to  construct  or  repair  buildings 
vessels,  etc.;  19  L.R.A.(N.S.)  158,  on  measure  of  damages  for  breach  of  contract 
preventing  operation  of  industrial  business  in  contemplation,  but  not  established 
or  in  actual  operation. 
Speculative  or  conjectural  damages. 

Cited  in  Fitzgerald  v.  Fitzgerald  &  M.  Constr.  Co.  44  Neb.  463,  62  N.  W.  899, 
on  necessity  that  damages  be  the  natural  and  proximate  consequence  of  the  act 
complained  of;  Karbach  v.  Fogel,  63  Neb.  601,  88  N.  W.  659,  on  nonrecovery 
of  speculative  or  conjectional  damages. 

45  AM.  REP.   126,  GRIMISON  ▼.  RVSSELIi,   14   NEIB.   521,   16  N.  W. 

819. 
Memorandum  or  condition  on  bill  or  note  as  part  of  It. 

Cited  in  Specht  v.  Beindorf,  56  Neb.  553,  42  L.R.A.  429,  76  N.  W.  1059,  hold- 
ing a  condition  in  a  prcmiissory  note  prior  to  its  delivery  is  a  substantive  part 
of  such  note. 

Cited  in  notes  in  127  A.  S.  R.  433,  434,  436,  438,  on  effect  of  indorsements  of 
memoranda  on  negotiable  instruments  at  time  of  execution;   15  LJRji.(N.S.) 
613,  on  memorandum  on  back  of  note  at  time  of  execution  as  substantive  part 
thereof. 
Bffect  of  altering  Instrument. 

Cited  in  note  in  6  L.RJL  469,  on  effect  of  alteration  of  promissory  note  by 
filling  in  blanks. 
Construction  of  contemporaneous  contracts. 

Cited  in  Seieroe  ▼.  First  Nat.  Bank,  50  Neb.  612,  70  N.  W.  220,  holding  in  ac- 
tion on  promissory  note  a  contemporaneous  contract  in  writing  connected  there- 
with  by  reference  thereto  is  admissible  as  part  of  transactions  involved. 
Negotiability  of  promissory  note. 

Cited  in  Hegeler  v.  Comstock,  1  S.  D.  138,  8  LJLA.  393,  45  N.  W.  331,  on  what 
is  necessary  to  cons'titute  an  instrument  negotiable  as  a  promissory  note. 

Cited  in  notes  in  4  E.  R.  C.  192,  on  negotiability  of  bill  of  exchange  or  promis- 
sory note;  125  A.  S.  R.  193,  on  conditions  and  contingencies  destroying  nego- 
tiability of  written  instrument;  30  L.RA.(NJS.)  41,  on  reference  to  extrinsic 
agreement  as  affecting  negotiability. 

45  AM.  REP.  129,  HAWLEY  t.  JETTE,  10  OR.  31. 
Checks  and  bills  of  exchange  distinguished. 

Cited  in  Harrison  v.  Nicollet  Nat.  Bank,  41  Minn.  488,  16  A.  S.  R.  718,  5  LJI.A. 
746,  43  N.  W.  336,  holding  draft  for  money  on  a  bank,  payable  at  a  day  subse- 
quent to  its  date  and  subsequent  to  its  date  of  issue  is  not  a  "check"  but  a  '*bill 
of  exchange,"  and  entitled  to  days  of  grace. 

Cited  in  reference  notes  in  43  A.  S.  R.  259,  on  difference  between  checks  and 
bills  of  exchange;  44  A.  8.  R.  708,  on  nature  of  bank  checks. 
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l¥liat  oonsUtntes  acceptance  of  check. 

Cited  in  note  in  118  A.  S.  R.  348,  on  what  constitutes  acceptance  of  check  b^ 
bank. 

Instmment  constituting  Inland  bill  of  exchange. 

Cited  in  Erickson  v.  Inman,  34  Or.  44,  54  Pac.  949,  holding  order  in  nature  of 
■written  request  by  the  plaintiff  to  defendant  to  pay  third  party  at  all  events  a 
specific  sum  of  money,  an  inland  bill  of  exchange. 

Cited  in  reference  note  in  16  A.  S.  R.  721,  on  what  are  bills  of  exchange. 

Cited  in  note  in  4  E.  R.  C.  215,  on  postdated  check  as  bill  of  exchange. 
Wbat  win  discharge  from  liability  on  bill. 

Cited  in  note  in  4  E.  R.  C.  530,  on  discharge  from  all  liability  entering  into 
consideration  for  bill  of  party  to  bill  discharged  by  omission  of  another. 
Excuse  for  nonpresentment  of  bill. 

Cited  in  note  in  68  T<,R.A.  490,  on  insolvency  of  party  as  excuse  for  default 
of  demand  or  notice  of  paper  held  as  collateral  or  conditional  payment. 
Sufficiency  of  presentment  and  notice  of  nonpayment. 

Cited  in  Jackson  v.  Mdnnis,  33  Or.  529,  72  A.  S.  R.  755,  43  L.R.A.  128,  54 
Pac.  884,  holding  presentment  and  demand  of  payment  made  on  a  receiver  pen- 
dente lite  of  an  insolvent  bank  and  notice  of  nonpayment  made  by  him  are  in- 
sufficient  to  bind  an  indorser  of  a  negotiable  certificate  of  deposit  issued  by  the 
bank  before  its  insolvency. 

45  AM.  R£P.  184,  OORVALIiIS  t.  CARLJJLB,  10  OR.   ISO. 
Restriction  of  powers  of  municipal  corporation  as  to  those  expressly  con- 
ferred. 

ated  in  Adams  v.  Shelbyville,  154  Ind.  467,  77  A.  S.  R.  484,  49  L.R.A.  797,  57 
N.  E.  114,  holding  grant  of  power  to  counsel  to  plant  shade  trees  at  expense  of 
abutting  owners  did  not  carry  the  right  to  construct  lawns  or  other  decorations 
in  street  at  expense  of  such  owners;  MacDonald  v.  Lane,  49  Or.  530,  90  Pac.  181, 
holding  municipal  corporation  cannot  create  an  office  not  provided  for  by  the 
municipal  charter;  Van  Antwerp  v.  Dell  Rapids  Twp.  3  S.  D.  305,  53  N.  W.  82; 
Ex  parte  Sims,  40  Fla.  432,  25  So.  2S0;  State  v.  Butler,  178  Mo.  272,  77  S.  W. 
560;  Scott  ▼.  Laporte,  162  Ind.  34,  68  N.  E.  278,— on  reasonable  doubts  as  to 
the  existence  of  power  in  a  municipality  being  resolved  against  it;  Joplin  v. 
Jacobs,  119  Mo.  App.  134,  96  S.  W.  219,  on  right  of  municipality  to  exercise  only 
such  powers  as  are  expressly  conferred;  Lawrey  v.  Sterling,  41  Or.  518,  69  Pac. 
460,  on  limitation  on  the  exercise  of  powers  by  municipal  corporation. 

Disapproved  in  The  Laundry  License  Case,  22  Fed.  701,  holding  the  power 
granted  "to  regulate"  wash-houses  includes  the  power  ''to  license"  them. 
Scope  of  powers  of  municipal  corporation. 

Cited  in  Hubbard  v.  Medford,  20  Or.  315,  25  Pac.  640,  holding  the  grant  to  a 
municipal  corporation  of  power  to  provide  for  the  prevention  and  extinguishment 
of  Are  necessarily  implies  the  right  to  establish  fire  limits  and  prohibit  the  erec- 
tion of  wooden  buildings  therein. 

Cited  in  reference  notes  in  45  A.  R.  420,  on  right  of  municipal  corporation  to 
punish  offenses  which  are  criminal  by  state  law;  17  L.R.A.(N.S.)  68,  on  power 
of  municipality  under  general  welfare  clause  in  violation  of  ordinance  in  excess 
of  power  where  same  act  is  an  offense  under  state  laws. 
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Cited  in  note  in  110  A.  S.  R.  151,  on  power  of  municipality  to  make  criminal 
and  punish  acta  already  covered  by  statute. 
—  Sunday  regrulations. 

Cited  in  Theisen  v.  McDavid,  34  Fla.  440,  26  L.RA.  234,  16  So.  321,  holding 
city  had  power  to  prevent  the  carrying  on  of  particular  businesses  on  Sundays. 

Cited  in  note  in  17  LJR.A.(N.S.)    52,  on  power  of  municipality  to  punish 
violation  of  ordinance  as  to   Sunday  observance  where  offense  is  punishable 
under  state  law  also. 
What  constitutes  breach  of  the  peace. 

Cited  in  Neola  v.  Reichart,  131  Iowa,  492,  109  N.  W.  5,  holding  any  riotous 
or  forcible  conduct  or  the  utterance  of  blasphemous  language  in  a  public  place 
is  a  breach  of  the  peace. 

45  AM.  REP.  188,  STATE  v.  POW1BRS,  10  OR.  145. 
Incompetency  of  juror  learned  after  trial  began  as  sn^onnd  for  a  new 
trial. 

Cited  in  State  v.  Pickett,  103  Iowa,  714,  39  L.R.A.  302,  73  N.  W.  346,  holding 
fact  that  juror  was  unable  to  read  or  write  could  not  be  made  grounds  for  re- 
versal of  verdict  although  such  fact  not  discovered  imtil  after  verdict;  Queenan 
V.  Territory,  11  Okla.  261,  61  hJRJi.  324.  71  Pac.  218,  holding  fact  that  one  of 
jury  had  served  a  term  in  prison  for  grand  larceny  not  grounds  for  avoiding 
verdict,  such  fact  having  been  made  known  to  counsel  during  progress  of  trial; 
Raub  V.  Carpenter,  187  U.  S.  159,  47  L.  ed.  119,  23  Sup.  Ct.  Rep.  72,  on  right 
to  have  decree  or  judgment  avoided  on  grounds  of  incompetency  of  juror. 
Cited  in  note  in  18  LJI.A.  478,  on  criminality  of  juror  as  ground  for  new  triaL 
Distinguished  in  Com.  t.  Wong  Chung,  186  Mass.  231,  71  N.  E.  292,  1  A.  & 
£.  Ann.  Cas.  193,  holding  the  granting  of  a  new  trial  in  a  criminal  case  on 
account  of  the  disability  of  a  juror  discovered  after  conviction  is  within  the 
discretion  of  the  presiding  judge. 

45  AM.  REP.  148,  HENEKY  t.  SMITH,  10  OR.  349. 
Evidence  admissible  on  damages  from  assault  and  battery. 

Cited  in  Jones  v.  Peterson,  44  Or.  161,  74  Pac  661,  holding  in  action  for 
damages  for  assault  and  battery,  the  length  of  time  that  plaintiff  was  inca- 
pacitated from  the  injuries  then  inflicted  may  be  proven  to  show  the  extent 
and  nature  of  the  damage  suffered,  though  claim  be  only  for  bodily  pain  and 
mental  distress. 
Evidence  of  plaintiff's  pecuniary  circumstances. 

Cited  in  notes  in  67  A.  D.  566,  on  admissibility  of  evidence  of  pecuniary  cir- 
cumstances of  plaintiff;  67  A.  D.  567,  on  admissibility  of  evidence  of  pecuniary 
circumstances  of  plaintiff  in  action  for  assault  and  battery. 
Admission  of  incompetent  evidence  as  grounds  for  reversal. 

Cited  in  Montgomery  v.  Somers,  50  Or.  259,  90  Pac.  674,  holding  error  i» 
allowing  witness  in  action  for  trespass  to  land  to  give  his  opinion  as  to  amount 
of  damage  resulting,  being  harmless  was  not  grounds  for  reversal. 
Admissibility  of  implied  admissions. 

Cited  in  Pelkey  v.  Hodgdon,  102  Me.  426,  67  Atl.  218,  holding  testimony  that 
defendant  had  given  a  mortgage  under  such  circumstances  as  might  operate  at 
an  implied  admission  of  liability  material  and  admissible. 
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45  AM.  REP.  14«,  SHAW  v.  OSWEGO  IRON  CO.  10  OR.  371. 
Navlsablllty  of  streams. 

Cited  in  Hallock  v.  Suitor,  87  Or.  9,  60  Pac.  384;  Kamm  v.  Normand,  50  Or.  9, 
126  A.  S.  R.  698,  11  L.R.A.(N.S.)  290,  91  Pac.  448;  Hot  Springs  Lumber  &  Mfg. 
Co.  V.  Revercorab,  106  Va.  176,  9  L.R.A.(N.S.)  894,  55  S.  E.  580,— holding  stream 
a  navigable  one  if  at  certain  seasons  it  may  be  used  for  the  transportation  of 
logs,  although  such  use  not  continuous  throughout  the  year;  Haines  v.  Hall,  17 
Or.  165,  3  LJl»A.  609,  20  Pac.  831  (dissenting  opinion),  on  what  streams  con- 
sidered to  be  navigable. 

Cited  in  notes  in  126  A.  S.  R.  729;  42  L.R.A.  318,— on  what  waters  are  navi- 
gable. 
Riparian    rights. 

Cited  in  Hough  v.  Porter,  51  Or.  318,  98  Pac  1083,  on  riparian  rights  of 
landed  proprietor. 

Cited  in  notes  in  10  E.  R.  C.  217,  on  right  of  riparian  owner  to  use  of  natural 
stream;  81  A.  D.  583,  584,  on  right  of  public  or  of  individuals  to  use  water 
courses  as  highways  and  remedies  available  to  vindicate  right. 
—  Title  to  navigable  streams. 

Cited  in  Salem  Improv.  Co.  v.  McCourt,  26  Or.  93,  41  Pac.  1105,  on  title  to 
the  bed  of  a  public  navigable  river  as  being  in  the  state. 

Cited  in  note  in  42  L.RJL  171,  on  title  to  land  under  non-navigable  streams. 

45  AM.  REP.  150,  O'liEARY  T.  BOARD  OF  EDUCATION,  98  N.  T.  1. 
RiCfbt  of  public  officer  to  recover  salary  for  a  period  of  temporary  absence. 

Cited  in  Devlin  v.  New  York,  41  Hun,  281,  holding  plaintiflf,  a  door  keeper 
in  one  of  the  city  departments  might  recover  for  periods  he  was  absent  on 
account  of  sickness,  where  be  reported  from  time  to  time  and  no  notice  was 
given  him  of  his  discharge  or  intention  not  to  pay  him;  CHara  v.  New  York, 
33  Misc.  53,  66  N.  Y.  Supp.  909,  holding  a  veteran,  employed  as  a  city  watch- 
man, and  although  incapacitated  carried  on  pay  rolls  until  his  death,  is  entitled 
by  his  assignee  to  full  salary. 

Distinguished  in  Murphy  v.  Board  of  Education,  38  Misc.  706,  78  N.  Y.  Supp. 
248,  holding  teacher  in  city  schools  could  not  recover  for  time  she  was  absent 
because  of  illness  when  school  board  in  exercise  of  discretion  vested  in  them 
refused  to  excuse  such  absence;  Conlin  v.  Board  of  Education,  43  Misc.  125,  88 
K.  Y.  Supp.  210,  holding  a  carpenter,  injured  through  assault  of  fellow  workman, 
could  not  recover  for  the  period  he  was  absent,  although  his  name  remained 
on  the  rolls,  he  never  having  reported  or  demanded  pay  and  there  was  entered 
-opposite  his  name  **absent,"  "no  work,  no  pay;"  Wilkes-Barre  v.  Meyers,  113 
Pa.  395,  6  Atl.  110,  18  W.  N.  C.  329,  17  Pittsb.  L.  J.  N.  S.  375,  44  Phila.  Leg. 
Int.  156,  holding  policeman  could  not  recover  for  the  time  he  was  absent  on 
aoeount  of  sickness  where  city  ordinance  provided  that  his  sickness  must  be 
certified  to  by  a  physician  and  this  he  failed  to  do. 
Right  of  employee  to  recover  for  period  of  absence. 

Cited  in  McGarrigle  v.  McCasker,  83  App.  Div.  184,  82  N.  Y.  Supp.  494,  holding 
employee  seeking  to  recover  for  time  he  was  absent  because  of  sickness  must 
show  that  employer  waived  performance  of  contract  during  such  time. 

Cited  in  note  in  28  LJl.A.(N.S.)  320,  on  right  of  servant  to  compensation 
in  case  of  incomplete  performance  of  contract  caused  by  physical  disability. 


Digitized 


by  Google 


46  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  IM 

Party  representing  public  in  action  relative  to  schools. 

Cited  in  Gunnison  v.  Board  of  Education,  176  N.  Y.  11,  68  N.  E.  106,  holding 
board  of  education,  not  the  city,  the  proper  party,  defendant  in  suits  relating 
tc  school  funds. 
Public  corporation,  when  bound  by  admission  or  act  of  oflRcials. 

Cited  in  Commercial  Wharf  Corp.  v.  Boston,  194  Mass.  460,  80  N.  K  645, 
holding  letter  written  by  mayor  of  city  admitting  liability  for  a  time  after 
expiration  of  lease  should  be  admitted  as  evidence  of  city's  holding  over;  West 
Jersey  Traction  Co.  v.  Camden  Horse  R.  Co.  52  N.  J.  Eq.  452,  29  Atl.  333,  on 
municipality  as  estopped  from  repudiating  acts  which  third  party  in  reliance 
thereon  has  acted  upon;  Slaughter  v.  State,  132  Ind.  465,  31  N.  E.  1112,  on 
state  as  bound  by  the  acts  of  its  officers  when  within  the  scope  of  their  authority. 

45  AM.  REP.  leO,  OOLBMAN  t.  BURR,  98  N.  Y.  17. 
Right  of  husband  and  wife  to  contract. 

Cited  in  Kaufman  v.  Schoeffel,  37  Hun,  140;  Lowenstein  v.  Salinger,  42  N.  Y. 
S.  R.  414,  17  N.  Y.  Supp.  70, — holding  married  woman  not  empowered  to  enter 
partnership  contract  with  husband;  Romer  v.  Koch,  49  Hun,  483,  2  N.  Y.  Supp. 
540,  on  non-existence  of  right  in  husband  through  contract  with  wife  to  change 
their  marital  duties  and  relations. 

Cited  in  note  in  58  A.  S.  R.  496,  on  agreements  between  husband  and  wife  to 
compensate  each  other's  services,  or  to  relinquish  claims  on  each  other's  earnings 
or  profits. 

Distinguished  in  Graff  v.  Kinney,  1  How.  Pr.  N.  S.  59,  15  Abb.  N.  C.  397» 
holding  it  competent  for  husband  and  wife  to  enter  into  a  contract  for  the 
purpose  of  carrying  on  a  business;  Fairlie  v.  Bloomingdale,  38  Hun,  220  (re- 
versing 67  How.  Pr.  292,  14  Abb.  N.  C.  341),  holding  married  woman  liable  on 
note  joined  in  with  husband,  to  get  goods  for  business  carried  on  by  theiu, 
evidence  showing  it  was  by  wife  on  her  own  account. 

Right  of  husband  to  services  of  wife. 

Cited  in  Stamp  v.  Franklin,  144  N.  Y.  607,  39  N.  E.  634,  holding  mere  fact 
that  husband  authorized  payment  to  his  wife  of  money  due  him  for  board  does 
not  vest  in  the  wife  the  legal  title  to  the  claim;  Conger  v.  Corey,  39  App.  Div. 
241,  57  N.  Y.  Supp.  236,  holding  agreement  by  a  husband  to  pay  his  wife  for 
household  expenses  is  void  as  to  husband's  creditors;  Talcott  v.  Thomas,  50  N. 
Y.  S.  R.  621,  21  N.  Y.  Supp.  1064,  holding  assignment  for  creditors,  preferring 
wife  for  services  rendered  him,  not  good  as  husband  entitled  to  wife's  services; 
Thuringer  v.  New  York  C.  &  H.  R.  R.  Co.  71  Hun,  526,  24  N.  Y.  Supp.  1087, 
on  husband  as  entitled  to  maintain  action  for  injury  to  wife  causing  the  loss 
of  her  services  in  the  household;  Joseph  Schlitz  Brewing  Co.  v.  Ester,  86  Hun, 
22,  33  N.  Y.  Supp.  143,  on  presumption  that  services  of  wife  are  performed  in 
her  relation  as  wife;  Carver  v.  Wagner,  51  App.  Div.  47,  64  N.  Y.  Supp.  747; 
Re  Hoag,  1  Gibbons,  Sur.  Rep.  341,  13  Misc.  595,  35  N.  Y.  Supp.  155,— on  mar- 
ried woman's  acts  as  not  depriving  husband  of  his  right  to  avail  himself  of 
profits  from  services  of  wife;  Muser  v.  Lewis,  18  Jones  &  S.  431,  6  N.  Y.  Civ. 
Proc.  Rep.  35,  14  Abb.  N.  C.  333;  Hyde  v.  Houston,  61  N.  Y.  S.  R,  330,  29  N. 
Y.  Supp.  818, — on  right  of  wife  to  recover  for  services  rendered  on  household 
under  agreement  with  husband;  Kirkpatrick  ▼.  Metropolitan  Street  R.  Co.  12f> 
Mo.  App.  524,  107  S.  W.  1025  (dissenting  opinion),  on  right  of  husband  to 
recover  for  loss  of  wife's  services;  Suau  v.  Caffe,  122  N.  Y.  808,  9  L.RJL.  593^ 
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25  N.  £.  488  (dissenting  opinion);  Re  Callister,  153  N.  Y.  294,  60  A.  S.  R.  620, 
47  N.  E.  268;  BaU  v.  Burleson,  23  Abb.  N.  C.  332,  10  N.  Y.  Supp.  255,— on  right 
of  husband  to  wife's  services. 

Cited  in  note  in  15  LJELA.  215,  on  right  of  husband  or  wife  to  compensation 
for  services  rendered  to  the  other. 
—  Service  in  husband's  shop  or  business. 

Cited  in  Blaechinska  v.  Howard  Mission  Home,  130  N.  Y.  497,  15  L.R.A.  215, 
29  N.  £.  755,  holding  wife  working  in  her  husband's  shop  for  which  she  received 
regular  wages  could  not  maintain  action  for  loss  of  wages  caused  by  injury 
through  defendant's  negligence;  Re  Renter,  5  Dem.  162,  holding  wife  could  not 
prove  a  claim  against  the  estate  of  her  husband  for  services  rendered  by  her  in 
husband's  factory  under  a  promise  by  him  to  pay  for  the  services;  Clark  v. 
Andrews,  46  N.  Y.  S.  R.  399,  19  N.  Y.  Supp.  211,  holding  assignment  for  benefit 
of  creditors,  preferring  wife's  claim  for  services  rendered  in  store  void  as  to 
creditors;  Emerson-Talcott  Co.  v.  Knapp,  90  Wis.  34,  62  N.  W.  945,  holding 
services  rendeied  by  wife  in  common  business  undertaking  with  husband  did 
not  entitle  her  to  individual  earnings. 

Distinguished  in  Birdsall,  W.  &  P.  Mfg.  Co.  v.  Schwarz,  26  App.  Div.  343,  49 
N.  Y.  Supp.  782,  holding  the  loan  of  money  paid  wife  by  husband  for  services 
rendered  l*y  her  in  business  conducted  by  husband,  is  sufficient  consideration  for 
conveyances  subsequently  made  to  wife  in  consideration  of  such  loan. 
Right  of  wife  to  her  separate  earnings. 

ated  in  Stevens  v.  Cunningham,  181  N.  Y.  454,  74  N.  E.  434,  holding  married 
woman  might  maintain  action  to  recover  for  services  rendered  in  an  independent 
employment;  Bailey  t.  Gardner,  31  W.  Va.  94,  13  A.  S.  R.  847,  5  S.  E.  636, 
holding  the  allowance  by  husband  to  wife  of  her  separate  earnings  not  good, 
as  against  creditors  of  husband;  Hook  v.  Kenyon,  55  Hun,  598,  9  N.  Y.  Supp. 
40,  on  wife  as  entitled  to  her  separate  earnings. 

Distinguished  in  Root  v.  Strang,  77  Hun,  14,  28  N.  Y.  Supp.  273;  Stokes  v. 
Pease,  79  Hun,  304,  29  N.  Y.  Supp.  430;  Lashaw  v.  Croissant,  88  Hun,  206,  34 
N.  Y.  Supp.  667, — ^holding  wife  rendering  services  to  third  person  with  husband's 
consent  that  she  retain  the  consideration  thereof,  may  maintain  action  in  her 
own  name. 
Property  rights  between  husband  and  wife. 

Cited  in  American  Freehold  L.  &  Mortg.  Co.  v.  Maxwell,  39  Fla.  489,  22  So. 
761,  holding  property  levied  on  as  that  of  husband  will  be  presumed  to  be  that 
of  husband  though  wife  claims  by  purchase,  in  absence  of  strict  proof  that  it 
was  paid  for  with  her  money. 
Liability  of  wife  on  husband's  contract. 

Distininiislied  in  Noel  v.  Kinney,  106  N.  Y.  74,  8  N.  Y.  S.  R.  575,  60  A.  R. 
423,  12  N.  E.  351  (reversing  15  Abb.  N.  C.  403),  holding  married  woman  might 
be  sued  upon  her  contract  executed  on  her  behalf  by  husband  for  the  benefit  of 
her  separate  estate. 
Conveyances  constructively  or  presumptively  fraudulent  as  to  creditors. 

Cited  in  Hickok  v.  Cowperthwait,  134  App.  Div.  617,  119  N.  Y.  Supp.  390, 
holding  mere  existence  of  antecedent  debt  insufficient  to  validate  transaction 
entered  into  to  hinder  creditors  in  collecting  just  claims;  Mathews  v.  Hardt, 
37  Misc.  653,  76  N.  Y.  Supp.  134,  holding  transaction  necessarily  fraudulent  where 
it  was  in  effect  an  oral  mortgage  with  mortgagor  retaining  possession:  Bailey 
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V.  BaUou,  69  N.  H.  414,  44  Atl.  114;  Smith  v.  Reid,  134  N.  Y.  568,  31  N.  E.  1082; 
Emmerich  v.  Hefferan,  26  Jones  &>  S.  217,  9  N.  Y.  Supp.  801,~holding  fraud 
will  be  inferred  on  a  conveyance  by  an  insolvent  debtor;  Ogden  State  Bank 
V.  Barker,  12  Utah,  13,  40  Pac.  765,  holding  a  voluntary  conveyance  by  debtor 
who  is  thereby  rendered  insolvent,  is  constructively  fraudulent  to  creditors  with- 
out actual  proof  of  fraud;  Fuller  v.  Brown,  76  Hun,  557,  28  N.  Y.  Supp.  189; 
Truesdell  v.  Bourke,  29  App.  Div.  95,  51  N.  Y.  Supp.  409,— on  conveyance  by 
insolvent  debtor  as  presumptively  fraudulent  as  to  creditors;  Mandeville  v. 
Avery,  44  N.  Y.  S.  R.  1,  17  N.  Y.  Supp.  429,  holding  retention  of  control  by 
mortgagor  such  as  would  hinder  creditors  is  constructively  intended  as  fraud; 
Reagan  v.  First  Nat.  Bank,  157  Ind.  623,  61  N.  E.  575;  Cook  v.  Bumham,  3 
Kan.  App.  27,  44  Pac.  447;  Chambers  v.  Smith,  60  Hun,  248,  14  N.  Y.  Supp. 
706;  Lawrence  Bros.  v.  Heylman,  111  App.  Div.  848,  98  N.  Y.  Supp.  121;  Home 
Bank  v.  J.  B.  Brewster  &  Co.  17  Misc.  442,  41  N.  Y.  Supp.  203,— on  parties  as 
presumed  to  intend  consequences  of  acts  which  have  effect  of  tending  to  defraud 
creditors;  Greeley  v.  Winsor,  2  S.  D.  618,  48  N.  W.  214,  holding  chattel  mort- 
gage which  by  its  terms  allowed  mortgagor  to  sell  mortgaged  property  for  his 
own  benefit,  presumptively  fraudulent  as  to  creditors. 

Cited  in  notes  in  36  L.R.A.  343,  on  right  of  relations  to  buy  property  in  satis- 
faction of  debt;  36  L.R.A.  364,  on  fraudulent  intent  in  preference  by  debtor  as 
a  question  of  fact;  36  LJl.A.  348,  349,  on  necessity  of  valid  debt  and  of  agree- 
ment to  take  property  in  payment  thereof  to  make  transfer  to  creditor  in  pay- 
ment of  debt  valid. 

—  Conveyances  to  wife  or  member  of  family. 

Cited  in  Ham  v.  Gilmore,  7  Misc.  596,  28  N.  Y.  Supp.  126,  holding  voluntary 
conveyance  by  insolvent  to  member  of  his  family  is  presumptively  fraudulent; 
Talcott  V.  Levy,  29  Abb.  N.  C.  3,  20  N.  Y.  Supp.  440,  47  N.  Y.  S.  R.  399,  holding 
unrecorded  conveyance  from  husband  to  wife,  with  the  husband  remaining  in 
possession  fraudulent  as  to  subsequent  creditors  of  husband;  Re  Suckle,  176 
Fed.  828,  denying  right  of  wife  as  against  husband's  estate  in  bankruptcy  to 
allowance  for  services  rendered  as  clerk  in  his  store  under  contract  of  employ- 
ment. , 

—  Assignments  and  trust  deeds. 

Cited  in  Roberts  v.  Victor,  130  N.  Y.  585,  29  N.  E.  1025,  holding  assignment 
preferring  creditor  for  an  amount  greater  than  that  due  him  avoids  the  astfign* 
ment  although  made  in  good  faith;  Coursey  v.  Morton,  132  N.  Y.  556,  30  N.  E« 
231,  4  Silv.  Ct.  App.  112,  holding  assignment  for  benefit  of  creditors  fraudulent 
where  assignor  concealed  assets;  Friend  v.  Michaelis,  15  Abb.  N.  C.  354,  holding 
assignment  by  firm  for  payment  of  debts  without  providing  that  firm  debts  be 
first  void  furnishes  conclusive  proof  of  the  debtors  intent  to  defraud  their  cred- 
itors; McClure  v.  Goodenough,  19  N.  Y.  Civ.  Proc.  Rep.  191,  12  N.  Y.  Supp.  459, 
on  necessity  that  fraudulent  intent  in  assignment  for  creditors  be  proved  by 
competent  evidence;  First  Nat.  Bank  v.  Knowles,  67  Wis.  373,  28  N.  W.  225, 
holding  debtors  making  a  trust  deed  which  in  effect  tended  to  delay  and  defraud 
creditors  are  presumed  to  have  intended  consequences  of  their  act;  First  Nat. 
Bank  v.  Halsted,  20  Abb.  N.  C.  155,  holding  same  where  debtor  made  an  assign- 
ment having  same  effect. 

Distinguished  in  Third  Nat.  Bank  v.  Guenther,  123  N.  Y.  568,  20  A.  S.  R.  780, 
25  N.  E.  986  (reversing  17  N.  Y.  S.  R.  403,  1  N.  Y.  Supp.  753),  holdmg  an 
assignment  by  wife,  possessed  of  a  separate  estate  and  carrying  on  a  separate 
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btninesSy  for  benefit  of  creditors,  not  fraudulent  and  void  because  husband's 
claims  for  salary  were  preferred. 
ConclnsiYeness  of  referee's  report. 

Cited  in  Tanner  v.  Eckhardt,  107  App.  Div.  79,  94  N.  Y.  Supp.  1013,  holding 
4»nclusions  drawn  by  a  referee  are  not  oonclusive  upon  appellate  court  on  appeal 
from  referee's  report;  Oift  v.  Moses,  75  Hun,  517,  27  N.  Y.  Supp.  728,  on  right 
to  move  for  further  judgment  on  report  of  referee. 

Conclasiveness  of  finding  of  trial  court. 

Cited  in  London  v.  Martin,  79  Hun,  229,  29  N.  Y.  Supp.  396,  on  right  of  appel- 
late court  to  infer  fraud  notwithstanding  trial  court  found  transactions  com- 
plained of  honest. 

45  AM.  R£P.   109,  SIXCHOW  T.  BAKEB,  93  X.  Y.  69 
What  may  be  a  trademark. 

Cited  in  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.  32  Fed.  94;  Celluloid  Mfg. 
Co.  T.  Read,  47  Fed.  712,— holding  plaintiff  had  a  trade  mark  on  word  "cellu- 
loid" as  applied  to  goods  of  its  manufacture;  Stoughton  v.  Woodard,  39  Fed. 
"902,  holding  same  of  words  ''cough  cherries"  applied  to  a  confection;  N.  K.  Fair- 
bank  Co.  y.  Central  Lard  Co.  64  Fed.  133,  holding  plaintiff  had  a  trademark  on 
the  word  "Cottolene"  as  designating  a  substitute  for  lard  composed  of  cotton 
seed  oil  and  the  product  of  beef  fat;  Bennett  v.  McKinley,  13  C.  C.  A.  25,  26 
U.  S.  App.  496,  65  Fed.  506,  holding  plaintiff  could  have  no  trademark  in  word 
^'Instantaneous"  as  applied  to  tapioca;  New  York  Cab  Co.  v.  Mooney,  15  Abb. 
K.  C.  152,  holding  plaintiff  might  have  a  trademark  in  particular  combination 
of  colors,  words  and  devise  that  would  be  protected;  Cahn  v.  Gottschalk,  14  Daly, 
542,  2  N.  Y.  Supp.  13,  holding  plaintiffs  entitled  to  a  trademark  in  words  "Mary- 
land Club  Rye  Whiskey;"  Waterman  t.  Shipman,  130  N.  Y.  301,  29  N.  E.  Ill 
(reversing  30  N.  Y.  S.  R.  152,  8  N.  Y.  Supp.  814),  holding  the  use  of  the  word 
"Ideal"  as  applied  to  fountain  pens,  constitutes  a  valid  trademark;  Bailly  v. 
Kashawannuck  Mfg.  Co.  10  N.  Y.  Supp.  224,  holding  same  of  word  "Hygieniques* 
applied  to  suspenders;  Keasbey  v.  Brooklyn  Chemical  Works,  142  N.  Y.  407,  40 
A.  S.  R.  623,  37  N.  E.  476,  60  N.  Y.  S.  R.  79  (indirectly  reversing  41  N.  Y.  S.  R, 
437,  16  N.  Y.  Supp.  318),  holding  plaintiffs  entitled  to  a  trademark  in  the  words 
^romo-Caffeine"  as  applied  to  a  secret  medical  preparation  of  caffeine;  Munro 
V.  Beadle,  55  Hun,  312,  8  N.  Y.  Supp.  414,  holding  plaintiff  had  by  its  use  ac- 
•qnired  a  trademark  in  the  word  "Sleuth"  as  applied  to  works  of  fiction ;  Schendel 
V.  Silver,  63  Hun,  330,  18  N.  Y.  Supp,  1,  holding  plaintiff  had  a  trademark  in 
the  name  •*Nickel-In,"  as  applied  to  a  brand  of  cigars ;  Cooke  &.  C.  CJo.  v.  Miller, 
63  App.  IMv.  120,  65  N.  Y.  Supp.  730,  holding  the  word  "Favorite"  could  not  be 
made  the  subject  of  an  exclusive  proprietary  right  as  a  trademark;  Clinton 
Metalic  Paint  Co.  v.  New  York  Metalic  Paint  Co.  23  Misc.  66,  50  N.  Y.  Supp.  437, 
holding  the  terms  "Clinton  Hermatite  Red"  and  "Metalic  Clinton  Paint"  could 
not  be  exclusively  appropriated  as  trademarks ;  Stern  v.  Barrett  CHiemical  Co.  29 
Misc.  609,  61  N.  Y.  Supp.  221,  holding  the  word  "Roachsault"  not  theretofore 
existing  in  our  language  may  properly  be  used  as  a  trade  mark  for  an  insecticide; 
Kinney  Tobacco  O).  v.  Mailer,  53  Hun,  340,  6  N.  Y.  Supp.  389,  on  right  to  have 
trademark  in  particular  words,  phrases,  or  symbols;  Cahn  v.  Hoffman  House, 
7  Misc.  461,  28  N.  Y.  Supp.  388,  on  the  appropriation  of  words  in  ordinary 
use  as  a  trademark;  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.  90  C. 
•C.  A.  195,  163  Fed.  977  (dissenting  opinion) ;  Dr.  Jaeger's  Sanitary  Woolen 
Am.  Rep  Vol.  XIX.— 13. 
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System  Co.  v.  Le  Boutillier,  5  Misc.  78,  24  N.  Y.  Supp.  890;  Ckssler  t.  Grieb, 
80  Wis.  21,  27  A.  S.  R.  20,  48  N.  W.  1098,— on  what  tra4emark  may  consist 
in;  Avenarius  v.  Kornely,  139  Wis.  47,  121  N.  W.  336,  on  right  to  protection 
in  use  of  word  "Carbolineum"  as  a  trademark;  Rice-Stix  Dry  Goods  Co.  v. 
J.  A.  Scriven  Co.  91  C.  C.  A.  475,  165  Fed.  639  (dissenting  opinion),  as  to 
whether  term  "elastic  seam"  is  so  descriptive  as  to  disqualify  it  for  use  as 
a  trademark. 

Cited  in  reference  note  in  1  A.  S.  R.  421,  as  to  when  right  to  use  trade- 
mark is  protected. 

Cited  in  notes  in  25  E.  R.  C.  256,  257,  on  words  which  may  be  used  as 
trademarks;  85  A.  S.  R.  97,  on  descriptive  names  as  trademarks;  25  E.  R.  C. 
222,  on  right  of  trader  to  sell  goods  by  descriptive  name;  85  A.  S.  R.  89,  on 
arbitrary  and  fanciful  names  as  trademarks;  85  A.  S.  R.  113,  on  trademark 
in  name  of  material,  article,  or  words  in  common  use;  85  A.  S.  R.  116,  on 
trademark  in  patents  and  copyrights. 

Distinguished   in   Indurated   Fibre   Co.  v.  Amoskeag  Indurated  Fibre   Ware 
Co.  37  Fed.  695,  holding  plaintiff  had  no  trade  mark    in    words    "Indurated 
Fibre"  as  applied  to  wares  made  from  wood  pulp. 
—  Particular  design. 

Cited  in  Wagner  v.  Daly,  67  Hun,  477,  22  N.  Y.  Supp.  498,  holding  plaintiff 
could  have  no  trademark  in  a  design  as  against  another  user  of  same  design 
where  he  was  not  the  originator  of  the  design,  it  having  been  used  before. 
Ix>88  of  right  to  Qse  trademark. 

Cited  in  note  in  45  L.  ed.  U.  S.  66,  on  surrender  or  dedication  of  trademaric 
or  tradename  to  public  as  defense  to  suit  for  infringement. 
What  constitutes  Infringement  of  trademark. 

Distinguished  in  Koehler  v.  Sanders,  122  N.  Y.  65,  9  L.R.A.  676,  25  N.  E. 
235,  holding  plaintiffs'  dealing  under  the  name  of  the  "International  Bcmking 
Company"    could    not   restrain    defendants   from    dealing  under   name   of    the 
"International  Bank." 
How  rights  of  patentor  affected  by  expiration  of  patent  right. 

Cited  in  St.  Louis  Stamping  Co.  v.  Piper,  12  Misc.  270,  33  N.  Y.  Supp.  443^ 
67  N.  Y.  8.  R.  314,  holding  a  designation  given  by  a  manufacturer  to  a  patent- 
ed article,  by  which  it  becomes  known  to  the  public,  becomes  public  property 
on  the  expiration  of  the  patent;  New  York  Consol.  Card  Co.  v.  Union  Playinjf 
Card  Co.  39  Hun,  611,  on  right  to  rely  on  protection  of  patent  after  it  haa 
expired. 

Cited  in  note  in  16  L.R.A.  ( N.S. )  550,  on  right  to  use  of  name  on  expiration 
of  copyright  or  patent. 
Right  of  appellate  court  to  review  temporary  injunction  order. 

Cited  in  Schneider  v.  Rochester,  155  N.  Y.  619,  50  N.  E.  291,  holding  order 
of  general  term  vacating  a  temporary  injunction  not  reviewable  by  court  of 
appeals  when  silent  as  to  ground  upon  which  injunction  was  denied;  Blain  t. 
Chippewa  Circuit  Judge,  145  Mich.  59,  108  N.  W.  440;  Strasser  v.  Moonelis, 
108  N.  Y.  611,  15  N.  E.  730,— on  right  of  appellate  court  to  review  order 
granting  injunction  issued  by  court  of  general  jurisdiction. 
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45  AM.  REP.   17«,  HINE  t.  WOOIiWORTH,  98  N.  Y.  76. 
Conditions  against  cliange  in  title  or  interest  of  insured,  where  property 
passes  by  operation  of  law. 

Cited  in  Miller  y.  German  Ins.  Co.  64  111.  App.  63,  holding  the  death  of  the 
party  insured  effected  such  a  change  of  title  as  to  avoid  a  policy  of  fire  in- 
surance with  provision  that  it  would  he  avoided  on  change  of  title;  Trabue 
V.  Dwelling  House  Ins.  Co.  121  Mo.  75,  42  A.  S.  R.  623,  23  L.R.A.  719,  26  S. 
W.  848  (modifying  49  Mo.  App.  331),  holding  condition  in  a  fire  insurance 
policy  avoiding  it  *'if  any  change  other  than  by  death  of  the  insured  takes 
places  in  the  interest,  title  or  possession  of  the  subject  of  the  insurance,"  is 
Tiolated  by  a  partition  proceeding  setting  property  apart  for  life  to  widow  of 
the  insured. 

Cited  in  note  in  18  L.R.A.(N.S.)  202,  on  effect  of  breach  of  policy  of  in- 
surance by  mortgagor  on  rights  of  mortgagee. 

Distinguished  in  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39,  74  A.  S.  R.  161, 
55  N.  £.  139  (affirming  77  111.  App.  413),  holding  change  of  title  by  death  of 
the  assured  before  loss  does  not  work  a  forfeiture  under  condition  that  policy 
shall  be  void  if  any  change  takes  place  in  the  title  or  possession  where  it  is 
doubtful  whether  such  a  change  refers  to  a  voluntary  or  involuntary  act; 
Pfister  V.  Gerwig,  122  Ind.  567,  23  N.  £.  101,  holding  policy  containing  pro- 
Tision  against  transfer  of  property  insured,  not  avoided  by  a  transfer  to  the 
heirs,  or  executors,  or  administrators  by  operation  of  law  upon  the  death  of 
tlie  insured. 
Nature  of  contract  of  flre  insurance. 

Cited  in  Quarks  ▼.  Clayton,  87  Tenn.  308,  3  L.R.A.  170,  10  S.  W.  505,  on  con- 
tract of  fire  insurance  as  being  mere  personal  indemnity  against  loss  to  persons 
with  whom  it  is  made. 

45  AM.  REP.  178,  PARKER  T.  CONNER,  98  N.  T.  118. 

Effect  of  conveyance  witli  fraudulent  intent  on  part  of  grantor  only. 

Cited  in  Zoeller  v.  Riley,  100  N.  Y.  102,  53  A.  R.  157,  2  N.  E.  388,  holding 
title  of  party  purchasing  in  good  faith  not  affected  by  fact  that  mortgage  was 
executed  in  pursuance  of  a  conspiracy  between  mortgagor  and  mortgagee  to 
defraud  creditors;  Dorr  v.  Beck,  76  Hun,  540,  28  N.  Y.  Supp.  206,  holding  on 
facts,  plaintiff,  having  purchased  goods  at  their  fair  value  and  having  no  notice 
of  Tendor's  fraudulent  intent,  would  be  protected  as  against  creditors  of  vendor; 
Hough  y.  Bowe,  19  Jones  k  S.  207,  on  necessity  of  knowledge  or  notice  on  pur- 
chaser's part. 
Right  of  creditors  to  avoid  transfer  or  sale  of  property. 

ated  in  Clift  v.  Moses,  76  Hun,  617,  27  N.  Y.  Supp.  728;  Gowing  v.  Warner, 
30  Misc.  593,  62  N.  Y.  Supp.  797, — on  right  of  creditors  to  avoid  transfer  or 
sale  of  property. 

Distinguished  in  Re  Gerry,  13     Daly,  373,  where  creditors  sought  to  charge 
an  assignee  for  failure  to  sue  for  deceit  in  selling  property  to  assignor. 
GonstmctiTO  notice. 

Cited  in  Frick  v.  Godare,  144  Ind.  170,  42  N.  E.  1015,  on  whatever  is  suf- 
ficient' to  put  party  upon  inquiry  as  being  notice. 

Annotation  cited  in  Baker  v.  Bartlett,  18  Mont.  446,  56  A.  S.  R.  594,  45  Pac. 
1084,  on  application  of  the  doctrine  of  constructive  notice. 

Cited  in  reference  notes  in  32  A.  S.  R.  539^  on  constructive  notice;  82  A.  S.  R. 
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399,  on  possession  of  realty  as  notice  of  title;  80  A.  S.  R.  194,  on  tenant's  pos- 
session as  notice  of  landlord's  title;  32  A.  S.  R.  658,  on  constructive  notice  of 
conditions  in  deeds;  1  A.  S.  R.  829,  on  notice  from  recitals  in  title  papers;  69 
A.  S.  R.  798,  on  recitals  in  instruments  as  notice;  42  A.  S.  R.  871,  on  recorded 
deed  as  notice;  42  A,  S.  R.  733,  on  constructive  notice  from  records;  35  A.  S. 
R.  761,  on  notice  of  liens  and  equities  by  record;  30  A.  S.  R.  236,  on  parties 
charged  with  facts  contained  in  records;  24  A.  S.  R.  732,  on  effect  of  regis- 
tration of  mortgage  as  constructive  notice;  13  A.  S.  R.  481,  as  to  what  notice  la 
constructively  given  by  registration  of  deeds,  etc.;  48  A.  R.  264,  on  notice  of 
equities  to  agent  as  notice  to  principal:  60  A.  S.  R.  86,  on  notice  of  lis  pendens; 
40  A.  S.  R.  357,  as  to  whom  lis  pendens  is  notice;  31  A.  S.  R.  476,  as  to  who 
is  bound  by  notice  of  lis  pendens. 

Cited  in  notes  in  4  L.R.A.  717,  defining  actual  and  constructive  notice  of 
conveyances;  21  E.  R.  C.  771,  on  purchaser's  constructive  notice  of  adverse 
claims  to  realty. 

Rights  of  transferee  of  negotiable  paper. 

Cited  in  note  in  6  L.R.A.  502,  on  rights  of  bona  fide  transferee  of  negotiable 
paper  before  maturity. 

SuflQcioncy  of  registration  of  deeds. 

Cited  in  reference  notes  in  48  A.  R.  84,  on  effect  of  mistake  in  recording 
deed;  62  A.  R.  475,  on  index  as  essential  to  registration  of  deed. 
Notice  of  participation  in  fraud  by  purchaser  or  transferee. 

Cited  in  Riethmann  v.  Godsman,  23  Colo.  202,  46  Pac.  684;  Knower  v.  Cadden 
Clothing  Co.  67  Conn.  202,  17  Atl.  580;  Schweiss  v.  Woodruff,  73  Mich.  473,  41 
N.  W.  611;  Van  Raalte  v.  Harrington,  101  Mo.  602,  20  A.  S.  R.  626,  11  L.R.A, 
424,  14  S.  W.  710;  Anderson  v.  Blood,  162  N.  Y.  286,  67  A.  S.  R.  616,  46  N.  E. 
493  (affirming  86  Hun,  244,  33  N.  Y.  Supp.  233) ;  Mather  v.  Freelove,  3  N.  Y. 
S.  R.  424;  Vilas  Nat.  Bank  v.  Newton,  26  App.  Div.  62,  48  N.  Y.  Supp.  1009; 
Hyde  v.  Bloomingdale,  23  Misc.  728,  61  N.  Y.  Supp.  1026;  Hooser  v.  Hunt, 
66  Wis.  71,  26  N.  W.  442;  Lyons  v.  Leahy,  16  Or.  8,  3  A.  S.  R.  133,  13  Pac 
612, — on  when  grantee  chargeable  with  notice  of  fraudulent  intent  of  grantor 
on  making  a  conveyance;  First  Nat.  Bank  v.  Cummins,  38  N.  J.  £q.  191,  hold- 
ing son  knowing  of  father's  financial  embarrassment,  who  took  conveyances  of 
realty  from  father,  chargeable  with  notice  that  such  conveyances  were  fraud- 
ulent as  to  creditors;  Davies  v.  Collins,  26  App.  Div.  272,  60  N.  Y.  Supp.  792, 
holding  conveyance  to  third  party  would  be  set  aside  when  he  purchased  with 
knowledge  of  sale  at  auction  to  another  who  was  diligent  and  prompt  in  his 
efforts  to  complete  the  sale;  New  York  Ice  Co.  v.  Cousins,  23  App.  Div.  560,  48 
N.  Y.  Supp.  799,  holding  defendant  vendees  had  sufficient  notice  to  put  them 
on  inquiry  as  to  vendor's  fraudulent  intent  where  creditors  of  vendor  warned 
them  that  conveyance  was  made  to  defraud  them;  Farwell  v.  Prescott,  34  N.  Y. 
S.  R.  659,  11  N.  Y.  Supp.  833,  holding  purchaser  under  no  active  duty  to  sus- 
pect or  inquire  for  fraud;  Peetsch  v.  Sommers,  31  App.  Div.  255,  63  N.  Y. 
Supp.  438,  28  N.  Y.  Civ.  Proc.  Rep.  124,  holding  it  not  enough  to  defeat  a  trans- 
fer that  the  transferee  was  aware  of  suspicious  circumstances,  such  as  would 
put  an  ordinary  man  of  prudence  upon  inquiry;  Willis  v.  Willis,  79  App.  Div. 

9,  79  N.  Y.  Supp,  1028,  holding  wife  taking  conveyance  in  satisfaction  of  loan 
to  husband  not  chargeable  with  constructive  nonce  of  husband's  fraudulent 
intent  to  defraud  creditors;  Pohalski  v.  Ertheiler,  18  Misc.  33,  41  N.  Y.  Supp. 

10,  holding  charge  to  effect  that  vendee's  mere  suspicion  of  the  vendor's  bad 
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faith  was  equivalent  to  notice  of  his  intended  fraud,  erroneous;  Wilson  v. 
Marion,  147  N.  Y.  689,  42  N.  E.  190;  Coolidge  v.  Heneky,  11  Or.  327,  8  Pac. 
281, — holding  constructive  notice  not  sufficient  to  charge  vendee  with  knowl- 
edge of  grantor's  fraudulent  intent  in  making  conveyances,  to  defraud  credit- 
ors; Brown  v.  Hoffelmeyer,  74  Mo.  App.  386,  holding  mere  information  tend- 
ing to  arouse  suspicion  is  not  sufficient  to  charge  holder  of  negotiable  instru- 
ment with  fraud;  Jonassen  v.  Eames,  61  N.  Y.  S.  R.  13,  21  N.  Y.  Supp.  714, 
on  transferree  of  property  as  not  chargeable  with  constructive  notice  of  the 
fraud  of  transferrer;  Marling  v.  Fitzgerald,  138  Wis.  93,  131  A.  8.  R.  1003, 
23  L.R.A.(N.S.)  177,  120  N.  W.  388,  holding  maker  of  note  secured  by  mort- 
gage estopped  to  set  up  payee's  noncompliance  with  condition  subsequent  as 
against  assignee  for  value  where  he  knew  of  possibility  of  assignment. 

Cited  in  notes  in  34  A.  S.  R.  401 ;  32  L.R.A.  46,  48,— on  knowledge  or  notice 
sufficient  to  put  purchaser  upon  inquiry  as  to  vendor's  fraudulent  intent. 
—  Barden  of  proof. 

Cited  in  Remington  Paper  Co.  v.  O'Dougherty,  36  Hun,  79,  holding  burden 
rested  on  creditors  seeking  to  avoid  conveyance  by  debtor  to  show  a  fraudu- 
lent intent  on  part  of  purchaser;  Bishop  v.  Stebbins,  41  Hun,  243,  4  N.  Y.  8. 
R.  138,  holding  creditor  seeking  to  avoid  transfer  by  debtor  must  show  a 
fraudulent  intent  on  part  of  purchaser. 
-*  Sufficiency  of  proof. 

ated  in  Bush  v.  Roberts,  111  N.  Y.  278,  7  A.  S.  R.  741,  18  N.  E.  732,  hold- 
ing  vendee  could  not  be  made  out  to  have  notice  or  knowledge  of  the  fraudulent 
intent  of  vendor,  by  proof  of  acts  and  declarations  of  the  latter;  Batavia  v. 
Wallace,  42  C.  C.  A.  310,  102  Fed.  240;  Wright  v.  Sampter,  162  Fed.  196;  Wat- 
8<m  V.  Blossom,  18  N.  Y.  S.  R.  726,  2  N.  Y.  Supp.  661;  Greenwald  v.  Wales,  174 
N.  Y.  140,  66  N.  E.  666;  Ross  v.  Caywood,  16  App.  Div.  691,  44  N.  Y.  Supp. 
985;  Bailey  v.  Fransioli,  101  App.  Divi  140,  91  N.  Y.  Supp.  862,— on  fact  of 
notice  or  knowledge  of  fraud  as  inferrable  from  circumstances. 
What  constitutes  want  of  good  faith. 

Cited  in  Valentine  v.  Austin,  68  Hun,  398,  12  N.  Y.  Supp.  196,  on  want  of 
dlUigence  as  not  being  want  of  good  faith. 
Presumptive  fraud  as  to  creditors. 

Cited  in  Ham  v.  Gilmore,  7  Misc.  696,  28  N.  Y.  Supp.  126,  holding  a  volun- 
tary conveyance  by  an  insolvent  to  a  member  of  his  family  is  presumptively 
fraudulent;  Fenno  v.  Hannan,  32  N.  Y.  S.  R.  760,  10  N.  Y.  Supp.  408,  on  neces- 
sity that  allegations  of  fraud  be  proved;  Lawrence  Bros.  v.  Heylman,  111  App. 
Div.  848,  98  N.  Y.  Supp.  121,  on  right  to  infer  fraud  from  the  circumstances 
of  the  case. 

45  AM.  REP.   190,  WADSWORTH  v.  liYON,   08   N.  Y.  20l/ 
Subrogation  on  payment  of  debt. 

Cited  in  Yule  v.  Bishop,  133  Cal.  574,  66  Pac.  1094  (dissenting  opinion),  on 
ri^t  of  surety  paying  a  note  to  maintain  action  on  against  principal. 

Cited  in  notes  in  1  L.R.A.  642,  on  sureties'  right  to  subrogation;  68  L.RJ^. 
666,  on  survival  of  primary  obligation  on  sureties'  payment  of  judgments 
against  principals;  68  L.R.A.  666,  on  extinction  of  judgments  against  princi- 
pals by  payment  by  sureties  where  suretyship  is  created  by  separate  contract; 
68  L.R.A.  667«  on  judgment  against  principal  and  surety  as  merger  of  re- 
lation. 
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Purchasers  from  mortgagors  as  entitled  to  subrogation. 

Cited  in  Murray  v.  Pox,  104  N.  Y.  382,  10  N.  E.  864  (affirming  39  Hun,  108), 
on  right  of  purchasers  from  mortgagors,  without  assumption  of  mortgage  debt, 
to  subrogation  against  mortgagor  or  payment  of  the  debt. 
liiability  of  mortgaged  property  as  between  mortgagor  and  grantees. 

Cited  in  Magill  v.  Brown  Bros.  20  Tex.  Civ.  App.  662,  50  S.  W.  143,  holding 
as  between  the  mortgagor  and  his  grantees  the  mortgaged  lands  were  secondarily 
liable;  Wilcox  v.  Campbell,  106  N.  Y.  326,  12  N.  E.  823;  Howard  v.  Robbins, 
170  N.  Y.  498,  63  N.  E.  530,-— on  liability  of  mortgaged  properly  for  debt  as 
between  mortgagor  and  his  grantees. 

Distinguished  in  Cole  v.  Cole,  110  N.  Y.  630,  17  N.  E.  682,  2  SiW.  Ct  App. 
77;  Olmstead  v.  Latimer,  9  App.  DiT.  163,  41  N.  Y.  Supp.  44, — holding  land 
remained  primarily  liable  for  a  mortgage  debt  where  party  purchasing  from 
mortgagor  assumed  payment  of  the  mortgage  debt  and  then  resold  without  re- 
ferring to  the  mortgage. 
liiability  of  purcliaser  assuming  payment  of  mortgage. 

Cited  in  Fairchild  v.  Lynch,  99  N.  Y.  359,  2  N.  E.  20,  holding  mortgagor  pay- 
ing bond  which  purchaser  from  mortgagor  had  assumed  to  pay  as  part  of  con- 
sideration for  conveyance  might  maintain  action  for  balance  due  on  such  pur- 
chaser's covenant  to  pay  the  bond;  Wilbur  v.  Warren,  40  Hun,  203,  holding 
estate  of  party  assuming  the  payment  of  mortgage  in  a  conveyance  of  land 
liable  to  one  to  whom  he  conveyed  that  land  by  voluntary  conveyance  in  nature 
of  full  covenant  and,  who  had  paid  interest  on  amount  remaining  unpaid  on 
mortgage. 

Cited  in  note  in  78  A.  D.  73,  on  effect  of  purchaser's  covenant  to  pay  the 
mortgage  debt. 
Release  of  primary  liability  of  mortgagor. 

Cited  in  Mack  v.  Anderson,  66  N.  Y.  S.  R.  836,  33  N.  Y.  Supp.  208,  holding 
a  stipulation  between  a  mortgagor  and  mortgagee,  after  commencing  an  action 
to  foreclose,  by  which  the  mortgagee  waives  his  right  to  deficiency  judgment, 
does  not  release  the  mortgagor  from  his  liability  on  the  mortgage  debt  and  does 
not  affect  the  liability  of  his  surety. 
Matters  concluded  by  Judgment. 

Cited  in  Bentley  v.  Gardner,  27  Misc.  674,  58  N.  Y.  Supp.  824,  holding  a  final 
judgment,  cannot  be  supplemented  by  an  ex  parte  order  stating  the  substance 
of  the  decision. 

45  AM.  REP.  198,  HAZARD  T.  CASWELL,  98  N.  Y.  S59,  Later  appeals 

in  ISl  N.  Y.  484,  affirming  50  Hun,  234;  20  Jones  *  8.  500. 
Right  to  use  of  trademarks  and  tradenames. 

Cited  in  Laurer  Brewing  Co.  v.  Ehresman,  127  App.  Div.  486,  111  N.  Y.  Supp. 
266,  holding  on  termination  of  lease  of  beer  bottling  works,  the  lessee  would  be 
restrained  from  continuing  to  use  the  trade  name  when  he  had  only  leased  the 
use  of  such  name;  Grocers  Journal  Co.  v.  Midland  Pub.  Co.  127  Mo.  App.  356, 
105  S.  W.  310,  holding  party  purchasing  a  newspaper  and  merging  it  with  his 
own,  discontinuing  the  name  of  the  merged  paper  would  not  restrain  the  seller 
from  publishing  a  paper  under  the  name  of  the  one  discontinued. 

Transfer  off  right  to  use  trademark. 

Cited  in  notes  in  1  L.R.A.(N.S.)  707,  on  transferability  of  trademark;  1 
Ii.R.A.(N.S.)    724,  on  rights  resulting  from  sale  of  trademark  as  affected  by 
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fraud;  1  L.R.A.(NJ3.)  716,  on  tranBfer  of  trademark  by  sale  of  busmess  or 
article  with  which  mark  is  used;  1  L.R^.(N.S.)  722,  on  rights  of  partners  re- 
sulting from  or  afiected  by  transfer  of  trademark;  1  L.R.A.(N.S.)  722,  on  rights 
of  vendee  resulting  from  purchase  of  stock  containing  trademark;  1  L.R.A.(N.S.) 
725,  on  notice  of  change  of  ownership  of  trademark. 
Rlgbts  of  partners  after  dissolution. 

Cited  in  note  in  40  A.  8.  R.  571,  on  partner's  rights  as  to  profits  realized  after 
dissolution. 

—  Right  in  tradename. 

Reaffirmed  in  121  N.  Y.  497  (affirming  50  Hun,  230),  holding  one  member 
might  on  reentering  business  use  old  firm  name  without  consent  of  others  who 
had  continued  in  business. 

ated  in  Rosenheim  v.  Rosenfield,  37  N.  Y.  S.  R.  550,  13  N.  Y.  Supp.  720,  hold- 
ing member  of  dissolved  firm  securing  the  right  to  use  firm  name  might  restrain 
its  use  by  the  former  partner;  Lepow  v.  Kottler,  115  App.  Div.  231,  100  N.  Y. 
Supp.  779,  holding  in  absence  of  agreement  to  that  effect,  on  the  dissolution  of 
a  business,  the  partner  buying  the  other  out  could  not  restrain  the  latter  from 
also  making  use  of  the  firm  name;  Fish  Bros.  Wagon  Co.  v.  LaBelle  Wagon 
Works,  82  Wis.  546,  33  A.  S.  R.  72,  16  L.R.A.  453,  52  N.  W.  595,  holding  on  the 
withdrawal  of  the  original  partners  from  a  corporation  organized  out  of  the 
partnership  and  the  organization  of  a  new  company  by  such  partners,  the  latter 
had  the  right  to  use  of  such  tradenames  and  symbols;  Blake  v.  Barnes,  26  Abb.  N. 
C.  208,  12  N.  Y.  Supp.  69;  Baldwin  v.  VonMicheroux,  5  Misc.  386,  25  N.  Y. 
Supp.  857, — on  right  of  either  member  of  firm  to  use  of  trademarks  on  dis- 
solution of  firm. 

Distinguished  in  Merry  v.  Hoopes,  111  N.  Y.  415,  18  N.  E.  714,  holding  on 
facts  on  dissolution  of  partnership,  partner  purchasing  the  business,  succeeded 
to  the  exclusive  right  to  use  the  trademarks  belonging  to  the  firm. 
Injunction  against  unfair  competition. 

Cited  in  note  in  3  L.R.A.  771,  on  injunction  against  unfair  competition. 
I>lfl8olation  off  firm  as  affecting  right  to  use  of  partnership  name. 

Cited  in  Read  v.  Mackay,  47  Misc.  435,  95  N.  Y.  Supp.  935,  on  the  right  to 
the  use  of  partnership  name  after  dissolution  of  the  partnership. 
Wrong  doings  har  to  eqnitable  relief. 

Cited  in  Alaska  Packers'  Asso.  v.  Alaska  Improv.  Co.  60  Fed.  103,  holding 
party  not  entitled  to  relief  against  the  infringer  of  his  trademark  when  such 
labels  contain  false  statement  that  goods  are  prepared  by  the  originator;  New 
York  Consol.  Card  Co.  v.  Uni<Mi  Playing  Card  Co.  39  Hun,  611,  holding  action 
would  not  lie  to  restrain  the  use  of  a  trade  mark  where  plaintiff  was  chargeable 
with  a  false  representation  in  marketing  it  patented  after  patent  had  expired; 
Sekriver  v.  Johnstown,  54  N.  Y.  S.  R.  573,  24  N.  Y.  Supp.  1083,  on  right  of  party 
to  complain  in  equity  of  injury  to  which  he  was  contributing  himself;  Kennedy 
V.  Dr.  David  Kennedy  Corp.  32  Misc.  480,  66  N.  Y.  Supp.  225,  holding  equity 
would  refuse  to  lend  approval  to  a  scheme  of  defendant  in  advertising  assist- 
that  it  could  not  give. 


45  AM.  REP.  S04,  EIVANSVIIiliB  NAT.  BANK  v.  BL/lUFBfANN,  93  N.  Y. 

17S. 
OeoenU  and  special  guaranties  distinguished. 

Cited  in  Sawyer  v.  Hopgood,  13  N.  Y.  S.  R.  711;  Johannessen  v.  Munroe,  84 
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Hun,  694,  32  N.  Y.  Supp.  863;  Tidioute  Sav.  Bank  v.  Libbey,  101  Wis.  193,  70 
A.  S.  R.  907,  77  N.  W.  182,— -distinguishing  between  general  and  special 
guaranties. 

Cited  in  note  in  105  A.  8.  R.  522,  on  special  and  general  guaranties. 

Distinguished  in  Everson  v.  Gere,  122  N.  Y.  290,  35  N.  £.  492  (affirming  40 
Hun,  248),  holding  guaranty  attached  to  note  payable  to  particular  party  or 
order,  which  recited  that  for  value  received  from  such  person  they  guaranteed 
to  said  party  payment  of  the  note,  is  a  general  guaranty. 

General  or  special  guaranty  as  test  of  assignability. 

Cited  in  Brumm  v.  Gilbert,  50  App.  Div.  430,  64  N.  Y.  Supp.  144,  holding  a 
written  guaranty  executed  by  a  wife,  of  her  husband's  existing  indebtedness  to  a 
certain  firm,  was  a  special  guaranty  and  not  assignable  until  right  of  action 
accrued;  Anchor  Invest  Co.  t.  Kirkpatrick,  59  Minn.  378,  50  A.  S.  R.  417,  61  N. 
W.  29;  Levy  v.  Cohen,  103  App.  Div.  195,  92  N.  Y.  Supp.  1074  (reversing  45 
Misc.  95,  91  N.  Y.  Supp.  594), — ^holding  on  facts  guaranty  was  a  general  one  and 
assignable;  Marklove  v.  Utica,  C.  &  B.  R.  Co.  48  Misc.  258,  96  N.  Y.  Supp.  795, 
on  guaranty  general  in  terms  as  passing  to  the  purchaser  <^  the  principal  instru- 
ment. 

Distinguished  in  American  Bonding  k  T.  Co.  v.  Baltimore  &  0.  S.  W.  R.  Co. 
60  C.  C.  A.  52,  124  Fed.  866,  holding  guaranty  of  performance  of  a  construction 
contract  was  assignable. 
Assignable  contracts. 

Cited  in  Bacon  v.  Grossman,  37  Misc.  165,  74  N.  Y.  Supp.  878,  holding  an 
agreement  for  liquidation  of  a  corporation  was  personal  and  not  assignable. 

What  necessary  to  constitute  a  guaranty. 

Cited  in  Crook  v.  Propp.  32  Misc.  309,  66  N.  Y.  Supp.  753,  holding  a  letter 
recommending  to  dealer  that  certain  parties  were  reliable  and  would  pay  for 
goods  purchased  and  that  the  writer  would  appreciate  any  fav<Mrs  conferred  upon 
the  parties  named  did  not  constitute  a  guaranty. 
Who  may  maintain  action  on  guaranty. 

Cited  in  Lamm  &  Co.  v.  Colcord,  22  Okla.  493,  19  L.Rj1.(N.S.)  901,  98  Pac 
355,  as  to  who  may  maintain  action  on  guaranty. 
Consideration  for  guaranty. 

Cited  in  Smith  v.  Northrup,  80  Hun,  65,  29  N.  Y.  Supp.  851,  holding  the  words 
"for  value  received''  are  a  sufficient  statement  of  the  consideration  in  a  written 
guaranty  of  the  payment  of  a  bond  and  mortgage;  Ets  v.  Place,  81  Hun,  203,  30 
N.  Y.  Supp.  765,  holding  the  consideration  stated  in  a  note  is  sufficient  consider- 
ation for  the  guaranty  thereof  executed  at  the  same  time;  Cahill  Iron  Works  v. 
Pemberton,  48  App.  Div.  468,  62  N.  Y.  Supp.  944,  holding  the  consideration  for 
the  guaranty  of  a  note  may  be  shown  by  parol;  Schworm  v.  Goodrich,  29  Misc. 
721,  62  N.  Y.  Supp.  758,  holding  no  action  can  be  maintained  on  written  promise 
to  pay  the  debt  of  another  unless  supported  by  a  valuable  consideration;  Erie 
County  Sav.  Bank  v.  Coit,  104  N.  Y.  532,  11  N.  E.  54,  on  right  to  show  con- 
sideration for  guaranty  by  parol ;  Hardt  v.  Recknagel,  62  App.  Div.  106,  70  N.  Y. 
Supp.  782,  on  sufficiency  of  expression  of  consideration  in  guaranty  to  satisfy 
statutes;  Clark  v.  Howard,  74  Hun,  228,  26  N.  Y.  Supp.  620,  on  consideration 
moving  between  guarantor  and  principal  debtor  as  essential  to  support  a 
guaranty;  Clune  v.  Ford,  55  Hun,  479,  8  N.  Y.  Supp.  719,  30  N.  Y.  S.  R.  342; 
Colston  V.  Pemberton,  21  Misc.  619,  47  N.  Y.  Supp.  1110,— on  it  not  being  es- 
sential that  consideration  be  expressed  in  the  guaranty. 
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Cited  in  reference  note  in  1  A.  S.  R.  684,  on  consideration  of  guaranty. 

Cited  in  note  in  106  A.  S.  R.  608,  on  necessity  of  consideration  for  guaranty. 

Distinguished  in  Drake  v.  Seaman,  97  N.  Y.  230,  where  question  was  on  neces- 
sity of  stating  consideration  in  memorandum  of  a  guaranty;  Barney  t.  Forbes, 
118  N.  Y.  680,  23  N.  E.  890,  on  necessity  that   written   guaranty    show    thai 
promise  rests  on  a  legal  consideration. 
Effect  of  want  of  consideration. 

Cited  in  reference  note  in  21  A.  S.  R.  889,  on  effect  of  want  of  consideration. 
Constmction  of  guaranty. 

Cited  in  Challenge  Corn  Planter  Co.  v.  Diel,  92  Hun,  165  36  N.  Y.  Supp.  364, 
holding  guarantor  cannot  be  held  liable  beyond  the  precise  terms  of  his  contract 
as  construed  according  to  the  apparent  intention  of  the  parties ;  Gay  t.  Ward,  67 
Conn.  147,  32  L.R.A.  818,  34  Atl.  1025;  Powers  v.  Clarke,  127  N.  Y.  417,  28  N.  E. 
402;  Delaware,  L.  &  W.  R.  Co.  v.  Burkhard,  36  Hun,  57;  Bamett  v.  Wing,  62 
Hun,  125,  16  N.  Y.  Supp.  667,— -on  how  guaranty  to  be  construed;  Schwartz  v, 
Hyman,  107  N.  Y.  662,  14  N.  E.  447 ;  Hutchinson  v.  Root,  2  App.  Div.  684,  38  N. 
Y.  Supp.  16;  American  Copper  Co.  v.  Lowther,  25  Misc.  441,  64  N.  Y.  Supp.  960, — 
on  guaranty  as  strictly  construed  in  determination  of  liability  of  guarantor. 

Cited  in  note  in  4  L.R.A.  343,  on  rule  of  construction  of  guaranty. 
Contract,    how   constraed. 

Cited  in  Salt  Springs  Nat.  Bank  v.  Sloan,  67  Hun,  266,  11  N.  Y.  Supp.  32, 
holding  bond  to  be  construed  in  the  light  of  surrounding  circumstances;  Wait  t. 
Borne,  1  Silv.  Sup.  Ct.  129,  6  N.  Y.  Supp.  168,  holding  surrounding  circumstances 
may  be  looked  to  in  the  construction  of  a  warranty;  Oppenheim  v.  Waterbury, 
86  Hun,  122,  33  N.  Y.  Supp.  183;  Bagg  v.  Robinson,  12  Misc.  299,  34  N.  Y.  Supp. 
37, — on  contract  as  to  be  construed  in  the  light  of  surrounding  circumstances. 
Admission  of  erldence  to  explain  meaning  of  a  contract. 

Cited  in  Kitching  v.  Brown,  180  N.  Y.  414,  70  L.R.A.  742,  73  N.  E.  241,  holding 
testimony  as  to  existing  conditions  at  time  of  use  of  particular  phase,  having  no 
well  defined  meaning  admissible  to  ascertain  how  meant  to  be  used;  Tilden  t. 
Tilden,  8  App.  Div.  99,  40  N.  Y.  Supp.  403;  Britton  v.  Marks,  105  App.  Div.  85,  93 
N.  Y.  Supp.  828, — holding  oral  proof  admissible  to  explain  meaning  of  am- 
biguous  terms  of  a  guaranty;  Henry  McShane  Co.  v.  Padian,  142  N.  Y.  207,  36 
N.  E.  880  (reversing  1  Misc.  332,  20  N.  Y.  Supp.  079),  on  evidence  of  circum- 
stances surrounding  transaction  as  admissible  where  ambiguity  exists  in  the 
guaranty;  Third  Nat.  Bank  v.  Travelers'  Ins.  Co.  38  App.  Div.  618,  66  N.  Y.  Supp. 
668,  on  it  being  competent  to  show  the  real  relation  between  parties  to  determine 
the  character  of  their  liability  on  a  contract;  Guardian  Trust  Co.  v.  Peabody,  122 
App.  Div.  648,  107  N.  Y.  Supp.  616  (dissenting  opinion),  on  admission  of  evi- 
dence to  show  the  meaning  of  a  particular  phrase  of  a  contract. 
Nature  of  letter  of  credit. 

(Tited  in  dissenting  opinion  in  Johannessen  v.  Munroe,  168  N.  Y.  641,  63  N. 
E.  636  (affirming  9  App.  Div.  409,  41  N.  Y.  Supp.  586),  on  a  letter  of  credit  not 
being  a  negotiable  instrument. 
Negotiability  of  drafts. 

ated  in  Baer  v.  English,  84  Ga.  403,  20  A.  S.  R.  372,  11  S.  E.  452,  on  the 
word  "draft"  as  not  necessarily  implying  negotiability. 
Liability  of  guarantors  and  sureties. 

Cited  in  Crane  Co.  v.  Specht,  39  Neb.  123,  42  A.  S.  R.  562,  67  N.  W.  1015, 
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holding  party  guarantying  the  account  of  a  party  with  a  firm  not  liable  on  such 
^aranty  to  corporation  organized  from  such  company;  James  H.  Dunham  k  Co. 
V.  McCann,  110  App.  Div.   167,  97  N.  Y.  Supp.  212    (dissenting  opinion),  on 
liability  of  sureties  on  bond  of  indemnity  to  assignee  of  bond. 
Release  of  guarantors  or  sureties  from  liability. 

Cited  in  Johnson  v.  Haberstro,  7  N.  Y.  S.  R.  225,  holding  when  guaranty  for 
benefit  of  an  individual  who  afterwards  becomes  a  member  of  a  partnership, 
the  partnership  cannot  maintain  action  against  guarantor  on  the  agreement; 
Peabody  v.  Boutwell,  69  Hun,  261,  23  N.  Y.  Supp.  625,  holding  guarantor  dis- 
•charged  by  a  departure  from  the  terms  of  the  guaranteed  contract;  Marcus 
V.  Liebovitz,  59  Misc.  190,  110  N.  Y.  Supp.  233,  holding  guarantor  of  the  pay- 
ment of  a  bill  discharged  where  the  principal  parties  to  the  contract  failed  to 
observe  its  terms;  Coughran  v.  Bigelow,  9  Utah,  260,  34  Pac  61,  holding 
surety  on  bond  for  deed  released,  where  principal  waived  a  forfeiture  by  per- 
mitting payment  of  installments  of  purchase  price  after  time  stipulated. 
Right  of  guarantor  or  surety  to  limit  tlieir  liability. 

Cited  in  Keene  v.  Newark  Watch  Case  Material  Co.  39  Misc.  6,  78  N.  Y. 
Supp.  753,  on  right  of  guarantor  or  surety  to  limit  their  liability. 
Contents  of  roemorandaro  within  statute  of  frauds. 

Cited  in  Seymour  v.  Warren,  69  App.  Div.  120,  69  N.  Y.  Supp.  236,  holdin^^ 
memorandum  not  expressing  a  consideration  or  the  substantial  terms  of  a 
lease  for  more  than  a  year  is  not  a  sufficient  compliance  with  the  statute  of 
frauds. 

45  AM.  REP.  S17,  EXEMPT  FlREAfEN'S  FUND  y.  ROOBfE,   9Z  N.  Y. 

S13. 
Construction  of  statutes. 

Cited  in  Spencer  v.  Myers,  73  Hun,  274,  26  N.  Y.  Supp.  371,  on  the  construc- 
tion and  interpretation  of  a  statute. 

Cited  in  note  in  1  L.R.A.  201,  on  construction  of  amendatory  act  of  1881 
concerning  taxation. 
State  regulation  of  foreign  insurance  companies. 

Cited  in  reference  note  in  40  A.  S.  R.  396,  on  state's  right  to  regulate 
foreign  insurance  companies. 

Cited  in  note  in  67   L.Rw^   71,  on  tax  on   insurance   premiums  of  foreign 
companies. 
Validity  of  act  taxing  insurance  companies  for  benefit  of  firemen. 

Cited  in  Phoenix  Assur.  Co.  v.  Fire  Dept.  117  Ala.  631,  42  L.R.A.  468,  23 
So.  843,  holding  l^islative  act  taxing  fire  insurance  companies  for  the  bene- 
fit of  fire  companies  is  a  public  tax  and  constitutional. 

Cited  in  reference  note  in  125  A.  S.  R.  826,  on  validity  of  statute  requiring 
agents  of  foreign  insurers  to  pay  a  percentage  of  premiums  to  the  exempt 
firemen's  benevolent  fund. 

Cited  in  notes  in  24  L.R.A.  299,  on  charges  on  fire  insurance  companies  for 
fire  department  or  firemen's  fund;  13  L.R.A.(N.S.)  1148,  on  validity  of  law 
imposing  tax  on  insurance  companies  for  the  benefit  of  firemen. 

Disapproved  in  Henderson  v.  London  &  L.  Ins.  Co.  136  Ind.  23,  41  A.  8.  R. 
410,  20  L.R.A.  827,  34  N.  E.  666,  holding  legislative  act  taxing  fir«  insurance 
companies  and  bestowing  such  tax  in  a  firemans  pension  fund  is  unconstitu- 
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tional;  ^tna  F.  Ins.  Co.  v.  Jones,  78  S.  C.  46,  125  A.  S.  R.  818,  13  L.R.A. 
(N.S.)  1147,  59  S.  £.  148,  holding  statute  providing  for  the  payment  by  fire 
insurance  companies  doing  business  in  cities  and  towns  of  state,  a  tax  on 
premiums  collected,  payable  to  certain  fireman's  organizations,  unconstitutional. 
Vmlidity  of  act  offering  compensation  to  fire  companies. 

Cited  in  Cutting  v.  Taylor,  3  S.  D.  11,  15  L.R.A.  691,  51  N.  W.  949,  holding 
le^slative   act    offering   compensation    or    reward    to   such    fire    companies    as 
should  comply  with  conditions  of  the  act  is  constitutional  and  valid. 
Rif:hts  of  firemen's  relief  associations  in  fund  appropriated  for  their 
nse. 

Disapproved   in   Firemen's   Relief  Asso.    v.    Scranton,   217   Pa.    585,   66   Atl. 
1103,  holding  ordinance  of  city  appropriating  money  received  from  state,  to  a 
fireman's  relief  association  does  not  create  in  the  association  any  vested  right 
in  the  fund  prior  to  its  actual  payment. 
Rights  of  corporation  discharging  public  obligation  as  against  city. 

Cited  in  Mt.  Sinai  Hospital  v.  Hyman,  92  App.  Div.  270,  87   N.  Y.  Supp. 
276,  holding  fact  that  hospital  in  the  enlargement  of  the  scope  and  purpose  of 
ita   usefullness  discharged  a  public  obligation   did   not  create   any   obligation 
against  the  city. 
Fire  department  as  a  governmental  agency. 

Cited  in  People  ex  rel.  Filkins  Hose  Co.  v.  Son,  64  Hun,  321,  19  N.  Y.  Supp. 
^09,  holding  fire  department  of  village  a  subordinate  governmental  agency  as 
•uch  subject  to  action  of  village  trustees. 
Validity  of  legislatiye  acts. 

Cited  in  Erskine  v.  Steele  County,  39  C.  C.  A.  173,  98  Fed.  216  (affirming 
87  Fed.  630),  holding  statute  validating  former  invalid  contract,  is  valid; 
Whitman  College  v.  Berryman,  156  Fed.  112,  holding  legislative  act  exempting 
an  educational  institution  from  taxation  is  valid;  People  ex  rel.  Brooklyn 
Cooperage  Co.  187  N.  Y.  142,  79  N.  £.  866,  holding  act  vesting  in  state  uni- 
versity power  to  purchase  and  hold  land  for  the  promotion  of  education  in 
the  act  of  forestry,  not  unconstitutional;  Mahon  v.  Board  of  Education,  68 
App.  Div.  154,  74  N.  Y.  Supp.  172,  holding  act  providing  for  pension  for 
teachers,  who  had  resigned  before  passage  of  pension  act  unconstitutional. 

Distinguished  in  Fox  v.  Mohawk  k  H.  River  Humane  Soc.  165  N.  Y.  517, 
90  A.  S.  R.  767,  51  L.ILA.  681,  59  N.  E.  353  (affirming  25  App.  Div.  26,  48 
N.  Y.  Supp.  625,  which  reversed  20  Misc.  461,  46  N.  Y.  Supp.  232),  holding 
statute  providing  for  the  payment  of  license  fee  on  dogs  to  societies  for  pre- 
vention of  cruelty  of  animals,  unconstitutional. 
imio  is  public  ofHcer. 

Cited  in  State  ex  rel.  Hull  v.  Gray,  91  Mo.  App.  438,  holding  chief  engineer 
of  city  hall  is  not  an  officer  but  an  employee  of  city. 
Taxation  for  public  purposes. 

Cited  in  notes  in  8  L.R.A.  284,  on  taxes  being  laid  for  public  purposes  and 
not  for  private  interests;  14  L.R.A.  476,  on  protection  against  fire  or  disease 
as  public  purpose  for  which  money  may  be  appropriated  or  raised  by  taxa- 
tion. 
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Constltatlonal  limitations  on  franchise  taxation. 

Cited  in  note   in  57   L.R.A.   97,  on   constitutional   limitations  on  franchise 
taxation. 
Tax  as  distinguished  from  license. 

Cited  in  San  Francisco  v.  Liverpool  &  L.  &  G.  Ins.  Co.  74  Cal.  113,  5  A. 
S.  R.  425,  15  Pac.  380,  distinguishing  between  the  imposition  of  a  tax  and 
a  charge  paying  for  the  privilege  of  carrying  on  a  business. 
Nature  of  exempt  fireman's  fund. 

Cited  in  People  ex  rel.  State  Bd.  of  Charities  v.  New  York  Soc.  42  App. 
Div.  83,  68  N.  Y.  Supp.  953  (modifying  25  Misc.  63,  63  N.  Y.  Supp.  1017), 
holding  the  defendant  society,  a  charitable  organization  and  subject  to  visi- 
tation by  the  State  Board  of  Charities;  Exempt  Firemen  Asso.  v.  Exempt 
Firemen's  Benev.  Asso.  34  App.  Div.  138,  54  N.  Y.  Supp.  621,  as  containing 
review  of  history  of  firemen  and  exempt  firemen's  associations;  People  ex  rel. 
Veteran  Volunteer  Firemen  v.  Metz,  120  App.  Div.  565,  104  N.  Y.  Supp.  1116, 
on  review  of  history  of  the  history  of  the  volunteer  fire  department  of  New 
York. 

45   AM.   REP.    229,   ROYAIi  BAKING   POWDER   CO.   Y.    SHERREUL.^ 

•  S  N.  Y.  SSI. 
Words,  phrases  or  symbols,  adoptable  as  trademarks. 

Cited  in  Beadleston  v.  Cooke  Brewing  Co.  20  C.  C.  A.  405,  46  U.  S.  App.  18, 
74  Fed.  229,  holding  the  word  'imperial"  is  so  far  a  designation  of  quality  as 
to  be  incapable  of  adoption  as  a  trademark  for  beer;  Ball  v.  Siegel,  116  111. 
137,  66  A.  R.  767,  4  N.  E.  667,  holding  the  words  "health-preserving"  pre- 
ceeding  the  word  "corset"  could  not  be  exclusively  employed  as  a  trademark; 
Koehler  v.  Sanders,  122  N.  Y.  65,  9  Lr.R.A.  576,  25  N.  E.  235,  holding  plain- 
tiffs had  no  exclusive  use  of  name  "International  Banking  Company"  aa 
against  defendant's  use  of  name  International  Bank;  Cahn  v.  Gottschalk,  14 
Daly,  542,  2  N.  Y.  Supp.  13,  holding  plaintiffs  entitled  to  trademark  in  phrase- 
"Maryland  Club  Rye  Whiskey"  as  indicating  origin  and  ownership;  Hom- 
bostel  ▼.  Kinney,  20  Jones  &  S.  42,  holding  on  facts  plaintiff  had  no  ex- 
clusive trademark  in  phrase  "Sweet  Caporal"  as  applied  to  cigarettes;  Stokes 
V.  Allen,  56  Hun,  626,  9  N.  Y.  Supp.  846,  holding  defendant's  illustrated  book 
entitled  ''The  Spice  of  Life"  not  an  infringement  of  plaintiffs  book  called 
"The  good  things  of  Life;"  Clinton  Metalic  Paint  Co.  v.  New  York  Metalie 
Paint  Co.  23  Misc.  66,  50  N.  Y.  Supp.  437,  holding  the  terms  "Clinton  Hematite 
Red"  and  "Metalic  Clinton  Paint"  indicating  a  paint  pigment  cannot  be 
exclusively  appropriated  as  a  trademark;  Avenarius  v.  Komely,  130  Wis. 
247,  121  N.  W.  336,  holding  word  "Carbolineum"  can  be  used  as  trade-mark. 

Cited  in  notes  in  2  A.  S.  R.  681;  1  L.R.A.  45, — as  to  what  may  be  appro- 
priated as  trademark;    86  A.  S.  R.  90,  on  arbitrary  and  fanciful  names  as 
trademarks;   85  A.  S.  R.  93,  on  descriptive  names  as  trademarks. 
Protection  of  trademark. 

Cited  in  reference  note  in  1  A.  S.  R.  421,  as  to  when  right  to  use  trademark 
is  protected. 

45  AM.  REP.  232,  PEOPLE  v.  GALLAGHER,  9S  N.  Y.  4S8. 
Constitutionality  of  acts  for  separation  of  the  races. 

Cited  in  Plessy  v.  Ferguson,  163  U.  S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep. 
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1138  (aflSnning  45  La.  Ann.  80,  18  L.R.A.  639,  11  So.  948);  Ohio  Valley  R. 
Co.  T.  Lander,  104  Ky.  431,  47  S.  W.  344, — ^upholding  statute  requiring  rail- 
road companies  to  provide  separate  coaches  for  white  and  colored  passengers; 
Morrison  t.  State,  116  Tenn.  534,  95  S.  W.  494,  holding  same  in  case  of  stat- 
nte  requiring  separation  of  white  and  colored  passengers  on  street  cars. 

Cited  in  note  in  25  A.  S.  R.  875,  on  14th  Amendment  considered  with  re- 
lation to  special  privileges,  burdens,  and  restrictions. 
—  SefMuration  in  schools. 

Cited  in  Martin  v.  Board  of  Education,  42  W.  Va.  514,  26  S.  E.  348,  hold- 
ing section  of  Constitution  of  state,  providing  that  white  and  colored  persons 
shall  not  be  taught  in  the  same  school  is  not  repugnant  to  Federal  Constitu- 
tion; Reynolds  v.  Board  of  Education,  66  Kan.  672,  72  Pac  274,  holding  same 
in  case  of  statute  to  same  effect;  Wong  Him  v.  Callahan,  119  Fed.  381,  hold- 
ing same  in  case  of  statute  providing  separate  schools  for  children  of  Mongo- 
lian descent;  People  ex  rel.  Cisco  v.  Queens,  161  N.  Y.  598,  48  L.R.A.  113,  56 
N.  E.  81  (affirming  44  App.  Div.  469,  61  N.  Y.  Supp.  330),  holding  school 
board  was  authorized  to  maintain  separate  schools  for  the  education  of 
colored  children  and  to  exclude  them  from  other  schools. 

Cited  in  reference  note  in  23  A.  S.  R.  900,  on  exclusion  of  negroes  from 
schools. 

Cited  in  note  in  44  L.  ed.  U.  S.  262,  on  constitutional  equality  of  school 
privileges, 
liegislation  directed  against  racial  and  social  prejudices. 

Cited  in  Flood  News  v.  Courier  Co.  71  S.  C.  112,  50  S.  E.  637,  4  A.  &  E. 
Ann.  Cas.  685,  on  eradication  of  social  and  racial  prejudices  by  legislation. 
Right  to  discriminate  against  particular  races  or  class  of  people. 

Cited  in  Davis  ▼.  School  Board,  3  Alaska,  481,  on  right  to  exclude  Indian 
ehildren  from  school  where  government  maintains  separate  school  for  Eskimos 
and  Indians;  Lehew  v.  Brummell,  103  Mo.  546,  11  L.R.A.  828,  23  Am.  St. 
Rep.  895,  15  S.  W.  765,  on  rights  of  colored  children  in  public  schools; 
Re  Walters,  84  Hun,  457,  32  N.  Y.  Supp.  322;  Viemeister  v.  White,  88  App. 
Div.  44,  84  N.  Y.  Supp.  712, — holding  legislative  act  which  prohibits  children 
from  attending  school  who  have  not  been  vaccinated  is  constitutional. 

Cited  in  reference  note  in  33  A.  S.  R.  531,  on  right  to  separate  white  from 
colored  persons  in  public  places. 

Cited  in  notes  in  14  A.  S.  R.  606;  1  L.RA.  294,— on  civil  rights  of  colored 
citizens;   27  L.  ed.  U.  S.  836,  on  civil  rights. 

Distinguished  in  People  v.  King,  42  Hun,  186,  holding  an  owner  of  a 
skating  rink  refusing  to  sell  tickets  to  a  colored  person  is  guilty  of  a  mis- 
demeanor. 

Disapproved  in  Ferguson  t.  Gies,  82  Mich.  358,  21  A.  S.  R.  576,  9  L.R.A. 
589,  46  N.  W.  718  (dissenting  opinion),  holding  colored  man  might  recover  dam- 
ages from  a  restaurant  keeper  who  discriminated  against  and  refused  to  serve. 
Power  of  legislature  over  rights  of  citizens. 

Cited  in  People  ex  rel.  Warren  v.  Beck,  10  Misc.  77,  30  N.  Y.  Supp.  473 
(dissenting  opinion),  on   right  to   legislate  any   right,  of  man   to   labor   and 
to  say  who  he  shall  employ. 
Power  to  require  attendance  at  particular  school. 

Cited  in  note  in  22  Ii.R.A.(N.S.)  585,  on  power  to  require  attendance  at 
particular  school   as  affected  by  location  or  accessibility. 
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Synonymoas  use  of  terms  ''public  schools*'  and  "common  schools." 

Cited  in  People  ex  rel.  Hill  v.  Crissey,  46  Hun,  19,  on  use  of  the  terms  •'pub- 
lie  schools"  and  ''common  schools"  synonymously. 

45  AM.  REP.   2e0,   CHRIST  PROTESTANT  EPISCOPAL  CHURCH  ▼. 

MACK,   93   N.  Y.   488. 
Effect  of  foreclosure  sale  on  rights  of  parties. 

Cited  in  Wacht  v.  Erskine,  61  Misc.  96,  113  N.  Y.  Supp.  130,  as  to  effect 
of  foreclosure  sale  on  rights  of  parties. 
Title  and  priorities  acquired  by  purcliaser  on  foreclosure  sale. 

Cited  in  Jaycox  v.  Smith,  17  App.  Div.  146,  45  N.  Y.  Supp.  299,  holding 
title  of  purchaser  under  foreclosure  sale  dated  back  to  the  date  and  record 
of  the  mortgage;  Sprague  Nat.  Bank  v.  Erie  R.  Co.  22  App.  Div.  626,  48  N.  Y. 
Supp.  65,  holding  the  lessees  in  a  lease  for  years  made  by  a  railroad  corpor- 
ation, cannot  maintain  an  action  for  a  breach  of  covenant  for  quiet  enjoyment 
contained  in  the  lease  against  a  corporation  acquiring  property  under  fore- 
closure of  a  mortgage  executed  prior  to  the  lease;  Smith  v.  Hamilton,  43 
App.  Div.  17,  59  N.  Y.  Supp.  521,  holding  assignee  purchasing  at  foreclosure 
sale  acquired  the  interests  of  mortgagor  and  mortgagee,  the  interest  of  as- 
signee being  wiped  out;  Baldwin  v.  Howell,  45  N.  J.  Eq.  519,  15  Atl.  236; 
Delap  V.  Brooklyn,  3  Misc.  22,  22  N.  Y.  Supp.  179, — ^holding  purchaser  under 
foreclosure  of  a  mortgage  acquired  all  the  interest  and  estate  of  the  mortgagees 
as  it  existed  at  the  time  of  making  the  mortgage;  dissenting  opinion  in  Mygatt 
V.  Coe,  124  N.  Y.  212,  11  L.R.A.  646,  26  N.  E.  611  (reversing  44  Hun,  31), 
S.  C.  on  later  appeal;  152  N.  Y.  457,  57  A.  S.  R.  521,  46  N.  E.  949  (dissent- 
ing opinion);  Duffus  v.  Howard  Furnace  CJo.  8  App.  Div.  567,  40  N.  Y.  Supp. 
925, — on  rights  conferred  by  judgment  on  foreclosure  on  purchaser;  Batter- 
man  ▼.  Albright,  122  N.  Y.  484,  19  A.  S.  R.  510,  11  L.R.A.  800,  25  N.  E.  856; 
Wells  ▼.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978,  4  Silv.  Ct.  App.  418;  Pardee 
V.  Steward,  37  Hun,  259;  People  ex  rel.  Brooklyn  Union  Elev.  R.  Co.  v.  Mor- 
gan, 85  App.  Div.  292,  83  N.  Y.  Supp.  86;  Dugan  v.  Sharkey,  89  App.  Div. 
161,  85  N.  Y.  Supp.  778;  Marshall  v.  United  States  Trust  Co.  93  App.  Div. 
252,  87  N.  Y.  Supp.  747;  Caccia  v.  Brooklyn  Union  Elev.  R.  Co.  98  App.  Div. 
294,  90  N.  Y.  Supp.  582, — on  foreclosure  deed  as  vesting  in  purchaser  the 
interest  and  estate  of  mortgagor  and  mortgagee  as  it  existed  at  date  of  the 
mortgage;  Westinghouse  Electric  &  Mfg.  Co.  v.  New  Paltz  &  P.  Traction  Co. 
32  Misc.  132,  65  N.  Y.  Supp.  644,  on  foreclosure  sale  as  conveying  the  rights  in 
chattels  which  the  mortgagor  and  mortgagee  could  unitedly  convey;  Hennepin 
Improv.  Co.  ▼.  Schuster,  66  Misc.  634,  124  N.  Y.  Supp.  693;  Continental  Ins. 
Co.  T  Reeve,  135  App.  Div.  737,  119  N.  Y.  Supp.  901,— on  title  acquired  by 
purchaser  on  mortgage  foreclosure. 
•«— Extinguishment  of  easements. 

Cited  in  Wykes  v.  Caldwell,  71  Kan.  459,  80  Pac.  941,  holding  easement  ex- 
tinguished where  on  foreclosure  sale  of  land  subject  to  easement  the  amoimt 
of  mortgage  debt  was  not  realized  and  then  the  easement  itself  was  sold  to 
the  purchaser;  dissenting  opinions  in  National  Commercial  Bank  t.  Gray,  71 
Hun,  296,  24  N.  Y.  Supp.  997;  Winthrop  v.  Welling,  2  App.  Div.  229,  37  N. 
Y.  Supp.  729, — on  destruction  of  easement  in  proper^  by  the  foreclosure  of 
a  prior  mortgage. 
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—  TlUe  as  vestins  by  relation. 

Cited  in  West  Troy  Nat.  Bank  v.  Levy,  127  N.  Y.  549,  28  N.  E.  692;  McFad- 
den  V.  Allen,   134  N.  Y.  489,  19  L.R.A.  446,  32  N.  E.  21,— on  title  Uken  by 
foreclosure  as  vesting  by  relation  as  of  the  time  mortgage  made. 
Interest  of  mortgagee  In  mortgaged  premises. 

Cited  in  Becker  ▼.  McCrea,  119  App.  Div.  56,  103  N.  Y.  Supp.  963,  on  mort- 
gagee as  having  no  title  in  the  mortgaged  premises. 

Prmctice  in  foreclosure  to  prevent  decree  and  sale  from  extinguishing 
easements  on  premises. 

Cited  in  Rhoades  v.  Card,  16  App.  Div.  261,  44  N.  Y.  Supp.   621,  holding 
dominant  owner  should  intervene  offering  to  bid  full  amount  of  mortgage  and 
praying  sale  subject  to  easement. 
Easements  of  light,  air,  and  prospect. 

Cited  in  notes  in  41  A.  S.  R.  328,  on  easement  of  light  and  air  in  streets; 
11    L.R.A.  636,   on  American  doctrine  as  to   servitude  of   light   and   air;    22. 
L..ILA.  542,  on  express  grant  or  reservation  of  easements  of   light,  air,  and 
prospect. 

45  AM.  REP.  268,  TENKEY  ▼.  BER6ER,  9S  N.  Y.  524. 
liiabllity  of  client  to  attorney  for  services. 

Cited  in  Roake  v.  Palmer,  119  App.  Div.  64,  103  N.  Y.  Supp.  862,  holding 
under  contract  whereby  attorney  was  to  receive  per  centage  of  amount  col- 
lected, the  fact  that  attorney  at  request  of  client  gave  a  substitution  is  not 
such  a  breach  of  contract  as  renders  the  client  liable  when  no  collection  has 
been  n^ade;  Philbrook  v.  Moxey,  191  Mass.  33,  77  N.  E.  520,  on  clients  liabil- 
ity to  attorney  for  services. 
Right  of  attorney  to  recover  for  services  performed  but  not  completed. 

Cited  in  Cole  v.  Roby,  33  N.  Y.  S.  R.  734,  11  N.  Y.  Supp.  267,  on  wrongful 
ommission  of  attorney  to  obey  instructions  as  defeating  his  right  to  recover 
for  past  services. 

—  Effect  of  abandonment  or  withdrawal  from  service. 

Cited  in  Harris  v.  Root,  28  Mont.  159,  72  Pac.  429,  holding  on  abandonment 
of  contract  under  which  attorney  was  to  get  a  stipulated  fee,  his  only  recovery 
eould  be  on  a  quantum  meruit;  Halbert  v.  Gibbs,  16  App.  Div.  126,  46  N.  Y. 
8app.  113,  holding  attorney  loses  his  lien  for  services  by  refusing  to  proceed 
with  trial  or  allowing  any  one  else  to  represent  client  until  claim  for  services 
paid. 
Right  of  attorney  to  abandon  client's  service. 

Cited  in  reference  note  in  67  A.  8.  R.  649,  on  attorney's  right  to  abandon 
service  of  client. 
Attorney's  Justification  in  withdrawing  from  case. 

Cited  in  Pickard  v.  Pickard,  83  Hun,  338,  31  N.  Y.  Supp.  987,  holding  at- 
torney justified  in  withdrawing  from  the  case  where  hired  under  agreement 
that  he  shall  have  what  his  services  are  reasonably  worth  and  client  refuses 
from  time  to  time  to  make  advances  to  pay  expenses  of  litigation  and  com- 
pensation; Powers  V.  Manning,  154  Mass.  370,  13  L.R.A.  258,  28  N.  E.  290; 
Sessions  v.  Palmeter,  75  Hun,  268,  26  N.  Y.  Supp.  1076,— on  when  attorney 
justified  in  withdrawing  from  the  case. 
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Right  of  client  to  change  attorneys. 

Cited  in  O'Connor  v.  Hendrick,  90  App.  Div.  432,  86  N.  Y.  Supp.  1,  on  right 
of  clients  to  select  and  change  at  will  their  attorneys;  Price  v.  Western  Loan 
&.  Say.  Co.  35  Utah,  379,  100  Pac  677,  19  A.  &  E.  Ann.  Cas.  680,  as  to  clients 
right  to  discharge  attorney. 
£ffect  of  client's  death. 

Cited  in  Re  Robhins,  61  Misc.  114,  112  N.  Y.  Supp.  1032,  holding  clients' 
contract  with  attorney  as  to  certain  litigations  terminates  on  death  of  client 
OS  to  all  suits  not  started. 
Contract  of  general  retainer. 

Cited  in  Phillips  v.  Stanton,  9  N.  Y.  S.  R.  503,  on  attorney  retained  generallj 
as  entering  into  an  entire  contract  to  conduct  proceedings  to  its  termination. 
Judicial  power  over  attorney's  contracts. 

Cited  in  United  States  v.  Coffin,  83  Fed.  337,  on  transactions  between  at- 
torney and  client  as  carefully  scrutinized  by  court. 
Harmless  error  in  reception  of  cTidence. 

Cited  in  Duryea  ▼.  Duryea,  91  App.  Div.  101,  86  N.  Y.  Supp.  387,  holding 
judgment  in  action  of  separation  would  not  be  reversed  because  the  improper 
admission  in  evidence  of  a  letter  where  it  appeared  the  result  would  have  been 
the  same;  White  v.  Davis,  42  N.  Y.  S.  R.  901,  17  N.  Y.  Supp.  648;  Heert  ▼. 
Cruger,  14  Misc.  508,  35  N.  Y.  Supp.  1063, — ^Iiolding  erroneous  admission  of 
harmless  evidence  against  objection  not  grounds  for  reversal;  Livingston  y. 
Spero,  18  Misc.  243,  41  N.  Y.  Supp.  606,  holding  admission  of  evidence  of 
whether  certain  conditions  would  constitute  negligence,  harmless,  where  no 
evidence  of  negligence  was  in  the  case;  McGean  v.  Manhattan  R.  Co.  117  N.  Y. 
219,  22  N.  E.  957;  Fay  v.  Muhlker,  1  Misc.  321,  20  N.  Y.  Supp.  671,  48  N.  Y. 
S.  R.  699;  Prior  v.  Flagler,  13  Misc.  115,  34  N.  Y.  Supp.  152;  Howe  v.  Robin- 
son, 13  Misc.  256,  34  N.  Y.  Supp.  85,— on  harmless  error  in  the  admission  of 
incompetent  evidence  as  not  grounds  for  reversal. 

45  AM.  RBP.  268,  OANFIEXD  y.  BAIiTIMORE  A  O.  R.  OO.  98  N.  *?• 

532. 
Carrier's  liability  for  negligent  loss  of  goods. 

Cited  in  note  in  10  L.R.A.  417,  on  carrier's  liability  for  negligent  loss  of 
goods. 
Right  to  contract  against  negligence. 

Cited  in  The  Oceanica,  96  C.  C.  A.  69,  170  Fed.  893,  holding  a  contract  of 
towage  by  which  the  tow  assumes  all  risks  releases  the  tug  from  liability  for 
her  own  negligence  resulting  in  injury  to  the  tow. 
Carrier's  presnmptiYe  negligence. 

Cited  in  Wheeler  v.  Oceanic  Steam  Nav.  Co.  126  N.  Y.  165,  21  A.  S.  R.  729, 
26  N.  E.  248,  on  ncMidelivery  at  port  of  destination  as  presumptive  evidence 
of  carrier's  negligence. 
Negligence  as  qnestlon  of  fact. 

Cited  in  Ellis  v.  New  York,  L.  E.  &  W.  R.  Go.  95  N.  Y.  646,  on  question  of 
whether  defendants'  negligence  was  cause  of  injury  as  being  question  of  fact 
for  the  jury. 
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46  AM.  REP.  272,  WOLOOTT  y.  FRISSKLIi,   134  MASS.   1. 
Fee  for  conducting  pension  case. 

Cited  in  Caverly  v.  Robbins,  149  Mass.  16,  2  L.R.A.  745,  20  N.  E.  450,  hold- 
ing compensation  fixed  by  federal  statutes;  Re  House  Bill  No.  1,230,  163  Mass. 
589,  28  L.R.A.  344,  40  N.  E.  713,  on  compensation  for  prosecuting  claim  for 
pension. 

Cited  in  reference  note  in  1  A.  S.  R.  578,  on  right  of  action  by  attorney  re- 
ceiving statutory  fee  from  pensioner,  against  third  party  agreeing  to  pay 
him  for  his  services. 

45  AM.  nEP.  274,  WEBER  y.  COUCH,   134  MASS.  26. 
Release  of  entire  debt  npon  part  payment. 

Cited  in  Fire  Ins.  Asso.  t.  Wickham,  141  U.  S.  564,  35  L.  ed.  860,  12  Sup. 
Ct.  Rep.  S4,  holding  where  facts  show  clearly  certain  sum  to  be  due  from  one 
person  to  another,  release  of  entire  sum  upon  payment  of  part  is  without  con- 
sideration, and  creditor  may  still  sue  and  recover  residue;  Bruce  v.  Anderson, 
176  Mass.  161,  57  N.  E.  354,  on  validity  of  agreement  to  receive  smaller  sum 
than  is  due  in  full  satisfaction  of  judgment. 

Cited  in  reference  note  in  1  A.  S.  R.  398,  as  to  whether  payment  of  less  sum 
discharges  debt. 

Cited  in  notes  in  15  A.  S.  R.  220,  on  effect  of  acceptance  of  dividend  by  non- 
resident creditor  on  right  to  impeach  decree;  20  L.R.A.  787,  on  accord  and  satis- 
faction by  part  payment  where  receipt  is  given;  1  E.  R.  C.  391,  on  parol  promise 
to  accept  smaller  sum  than  due  as  satisfaction. 
Xeceasity  of  consideration  for  agreement. 

Cited  in  Bowditch  v.  Chickering,  139  Mass.  283,  30  N.  E.  92,  holding  agreement 
which  does  not  rest  upon  consideration  is  not  binding  at  law  or  in  equity. 

Cited  in  note  in  20  LJIA.  811,  on  necessity  of  consideration  to  validity  of 
accord  and  satisfaction  by  part  payment. 
Accord  and  satisfaction. 

Cited  in  note  in  100  A.  S.  R.  417,  419,  on  accord  and  satisfaction  of  judgment 
or  decree. 
—  Sofficteiicy  of  coiisideration. 

Cited  in  note  in  100  A.  S.  R.  429,  on  distinction  between  liquidated  and  un- 
liquidated claims  as  to  sufficiency  of  consideration  for  accord  and  satisfaction, 

4S   AM.  REP.  276,  HEBDEN  ▼.  ROBERTS,   134  MASS.  88. 

Presumption  as  to  receipt  of  letter  mailed. 

Cited  in  Electric  Welding  Co.  v.  Prince,  195  Mass.  242,  81  N.  E.  306,  holding 
prima  facie  case  of  receipt  of  letter  made  out  by  proof  it  was  mailed;  Miller 
▼.  Wehrman,  81  Neb.  388,  115  N.  W.  1078;  Long-Bell  Lumber  Co.  v.  Nyman, 
145  Mich.  477,  116  A.  S.  R.  310,  108  N.  W.  1019,— holding  question  whether 
presumption  that  letter  which  was  mailed  was  received  has  been  overcome  is 
for  jury. 
Recovery  for  partial  performance  of  contract. 

Cited  in  United  States  use  of  Hudson  River  Stone  Supply  Co.  v.  Molloy,  11 
LJR.A.(N.S.)  487,  75  C.  C.  A.  283,  144  Fed.  321,  holding  recovery  may  be  had 
for  articles  accepted  with  knowledge  they  were  not  delivered  in  pursuance  of 
contract. 

Am.  Rep.  Vol.  XIX.— 14. 
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Distinguished  in  Douglas  v.  Lowell,  194  Mass.  268,  80  N.  E.  510,  holding  where 
one  voluntarily  fails  to  complete  work  he  has  contracted  to  perform  on  real 
estate  of  another  he  can  recover  for  partial  performance  only  when  he  hms  sab* 
Btantially  performed  whole  contract  and  intended  in  good  faith  to  perform 
whole. 
Conflict  between  usage  and  contract. 

Cited  in  Benson  v.  Gray,  154  Mass.  391,  13  LJELA.  262,  28  N.  E.  275,  holding 
usage  cannot  override  contract;  Tucker  v.  Utley,  168  Mass.  415,  47  N.  B.  198, 
holding  right  of  plaintiff  in  action  for  money  had  and  received  unaffected  by 
usage  with  which  plaintiff  has  no  connection;  Menage  v.  Rosenthal,  175  Mas£. 
358,  56  N.  E.  579,  holding  custom  inadmissible  to  contradict  contract  which  is 
plain;  Shute  v.  Bills,  191  Mass.  433,  114  A.  S.  R.  631,  7  LJEC.A.(N.S.)  965,  78 
N.  E.  96,  holding  evidence  of  custom  which  contradicts  agreement  of  parties  and 
rule  of  law  is  inadmissible;  Cummings  v.  Blanchard,  67  N.  H.  268,  68  A.  S.  B. 
664,  36  Atl.  556,  holding  usage  inadmissible  to  control  written  contract  unam- 
biguous in  its  terms. 
Reasonableness  of  cnstom. 

Cited  in  note  in  8  E.  R.  C.  335,  on  necessity  that  custom  be  reasonable  and 
lawful. 

45  AM.  RBP.  278,  OROUTT  y.  MOORB,  1S4  MASS.  48. 
What  personal  property  may  be  mortiraffed. 

Cited  in  note  in  5  E.  R.  C.  136,  as  to  what  personal  property  may  be  mort- 
gaged. 

Interest  of  owner  of  farm  worked  on  shares  In  crop  raised. 

Cited  in  Colville  v.  Miles,  127  N.  Y.  159,  24  A.  S.  R.  433,  12  KKA.  848,  27 
N.  E.  809,  holding  lease  of  dairy  farm  with  stipulation  that  hay  and  grain  raised 
is  to  be  fed  to  stock  thereon  gives  lessor  no  title  to  crop;  Munier  v.  Zachary^ 
138  Iowa,  219,  18  L.RJL.(N.S.)  572,  114  N.  W.  525,  16  A.  ft  E.  Ann.  Gas.  526» 
on  interest  of  owner  of  farm  worked  on  shares  in  crop;  Kelly  v.  Rnmmerfield* 
117  Wis.  620,  98  A.  S.  R.  951,  94  N.  W.  649,  on  right  of  one  working  another's 
farm  on  shares  to  crop  grown  when  parties  are  tenants  in  common  thereof. 

Distinguished  in  Riddle  v.  Dow,  98  Iowa,  1,  32  LJt.A.  811,  66  N.  W.  1066, 
holding  landlord  has  mortgageable  interest  in  part  of  crop  to  be  paid  as  rent; 
Plaisted  v.  Hair,  150  Mass.  275,  5  LJLA.  664,  22  K.  E.  921,  holding  husband 
entitled  to  crop  raised  on  wife's  farm  which  she  aUows  him  to  oonduet  for  his 
benefit. 
Potential  Interests  on  sale  or  morti^a^  of  future  crops. 

Cited  in  note  in  23  LJt.A.  455,  456,  on  potential  interests  on  sale  or  mort- 
gage of  future  crops. 
Date  recited  as  presumptive  date  of  ezecntton  of  wrltini^. 

Cited  in  Com.  v.  Esterly,  10  Pa.  Co.  Ct.  1,  holding  date  is  only  prima  facie 
evidence  of  date- of  execution  and  delivery. 

45  AM.  REP.  282,  PENN.  MUT.  li.  INS.  OO.  v.  CRANE,  134  MASS.  6«» 

Materiality  of  misrepresentations  in  action  for  deceit. 

Cited  in  Dawe  v.  Morris,  149  Mass.  188,  14  A.  S.  R.  404,  4  LJt.A.  158,  21  N. 
B.  813;  Caswell  v.  Hunton,  87  Me.  277,  32  AtL  899,— holding  question  whether 
representation  relied  on  to  support  action  for  deceit  is  material,  is  for  court; 
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MarshaH-McCartney  Co.  v.  Halloran,  15  N.  D.  71,  106  N.  W.  293,  holding  mis- 
representations insufficient  to  support  action  unless  their  nature,  or  circum- 
stances under  which  made,  justify  belief  under  which  party  claims  to  have  acted. 
Misrepresentations  in  securing:  insurance  contract. 

Cited  in  Beckwith  v.  Ryan,  66  Conn.  589,  34  Atl.  488,  holding  representations 
as  to  history  and  experience  of  insurance  company  in  matter  of  paying  divi- 
dends not  matters  of  opinion  and  ordinary  trade  talk. 

Distinguished  in  Mailhoit  v.  Metropolitan  L.  Ins.  Co.  87  Me.  374,  47  A.  S.  R. 
336,  32  Atl.  989,  holding  falsity  of  representations  of  interest  only  to  insurer, 
thotUgh  relied  upon  by  person  taking  insurance,  does  not  render  policy  void 
absolutely. 
—  Misrepresentations  as  to  officers  of  insurer. 

Cited  in  Hedden  t.  Griffin,  136  Mass.  229,  49  A.  R.  25,  holding  person  who 
has  been  induced  to  take  policy  of  insurance  by  false  representations  to  the 
effect  that  certain  persons  have  places  on  local  branch  of  insurance  company 
can  maintain  action  of  tort  for  deceit. 

45  AM.  REP.  285,  THAYER  v.  FINNEGAN,   134  MASS.  02. 
Ijesacies  diarged  on  land. 

Cited  in  Whitehouse  v.  Cargill,  88  Me.  479,  34  Atl.  276,  holding  nature  of 
claim  of  legatee  whose  legacy  is  to  be  paid  by  one  to  whom  realty  is  devised 
is  lien  on  realty  for  payment  of  legacy,  enforceable  in  equity;  Nudd  v.  Powers, 
136  3iass.  273,  holding  purchaser  of  land  subject  to  charge  created  by  will  in 
tbifd  party's  favor  holds  land  subject  to  same  charge;  Woods  v.  Gilson,  178 
Mass.  511,  60  N.  E.  4,  holding  where  one  is  to  take  land  by  will  after  paying 
certain  legacies,  legacies  are  charge  on  land  so  taken;  Hibler  v.  Hibler,  104  Mich. 
274,  62  N.  W.  361,  holding  if  legacies  are  given  generally,  and  residue  of  real 
and  personal  estate  is  afterwards  given  in  one  mass,  legacies  are  charge  on 
residuary  real,  as  well  as  personal  estate;  Hibler  v.  Hibler,  104  Mich.  274,  62 
N.  W.  361,  on  significance  of  fact  that  testator  at  time  of  executing  will  must 
have  known  he  did  not  have  sufficient  personalty  to  pay  legacy;  Outland  v. 
Outland,  118  N.  C.  138,  23  8.  £.  972,  holding  where  land  was  devised  to  two 
brothers  in  consideration  that  they  support  their  brother,  who  was  non  com- 
pos mentis,  such  land  was  charged  with  their  brother's  support;  Bank  of  Florence 
▼.  Gregg,  46  8.  C.  169,  24  8.  E.  64,  holding  devise  to  testator's  son  and  to  his 
care  the  protection  and  support  of  testator's  daughter  during  her  life  made 
daughter's  support  charge  on  estate  devised;  Isner  v.  Kelley,  51  W.  Va.  82,  41 
S.  E.  158,  holding  where  testator  gave  land  to  grandsons  upon  condition  that 
they  support  his  daughter  during  her  life,  her  support  was  charge  upon  said  land. 

Cited  in  reference  notes  in  53  A.  R.  462;  1  A.  S.  R.  172,— on  charging  real 
estate  with  payment  of  legacies. 

l>istinguished  in  Marsh  v.  French,  159  Mass.  469,  34  N.  E.  693,  holding  devisee 
of  real  estate  given  upon  condition  of  payment  of  testator's  debts  takes  estate 
of  fee  simple  diarged  with  payment  of  such  debts. 
Abatement  of  legacies. 

Cited  in  note  in  8  A.  8.  R.  723,  on  abatement  of  legacies  in  case  of  deficiency 
of  assets. 
Conatmctlon  of  will  as  to  fnnds  for  payment. 

Cited  in  Thurber  v.  Battey,  105  Mich.  718,  63  N.  W.  995,  on  construction  of 
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will  to  ascertain  intention  of  testator  ai  to  fond  out  of  which  bequests  are  to 

be  paid. 

EInforceabillty  of  directions  in  will. 

Cited  in  note  in  9  L.R.A.  585,  on  enforceability  of  directions  in  wilL 
Effect  of  creditor's  surrender  of  surety  upon  liability  of  surety. 

Cited  in  Beacon  Trust  Co.  v.  Robbins,  173  Mass.  261,  53  N.  £.  868,  holding 
creditor  who  surrenders  collateral  security  without  consent  of  surety  of  debtor 
exonerates  surety  to  amount  of  collateral  surroidered. 

45  AM.  REP.  289,  NEW  BEDFORD  INST.  FOR  SAV.  T.  HATHAWAY, 

1S4  MASS.   «•. 
Right  of  contribution  among  sureties  and  others. 

Cited  in  Labbe  v.  Bernard,  196  Mass.  551,  14  LJLA.(NJ3.)  457,  82  N.  E.  688, 
holding  surety  who  alone  completes  work  contracted  for  by  principal  and  re- 
ceives what  remains  due  of  contract  price  must  credit  cosureties  ratably  with 
himself  with  amount  received;  New  England  Trust  Co.  T.  New  York  Belting  & 
Packing  Co.  166  Mass.  42,  43  N.  E.  928,  on  remedy  of  parties  entitled  to  con- 
tribution. 

Disapproved  in  Pace  v.  Pace,  95  Va.  792,  44  L.R.A.  459,  30  S.  E.  361,  holding 
surety  who  pays  entire  debt  of  principal  is  entitled  to  prove  whole  debt  against 
estate  of  insolvent  cosurety. 
Proof  of  claims  against  debtor's  estate. 

Cited  in  Van  Ingen  v.  Beal,  165  Mass.  582,  43  N.  E.  516,  holding  no  appeal 
lies  to  superior  court  from  order  of  court  of  insolvency  altering  or  expungin;; 
claim,  or  refusing  to  alter  or  expung  it,  but  remedy  is  under  Pub.  Sts.  C.  157 
Sect.  15;  Hale  v.  Leatherbee,  175  Mass.  547,  56  N.  E.  562,  on  right  of  creditor 
to  prove  against  estate  of  debtor  the  full  amount  of  bis  debt,  when  some  other 
person  is  also  liable  to  him  for  the  same  debt  and  such  person  holds  security- 
given  him  by  debtor  against  whose  estate  claim  is  made. 
Subrogation  on  payment  of  debt  by  surety  or  Joint  malcer. 

Cited  in  Fitch  v.  Hammer,  17  Colo.  591,  31  Pac.  336,  holding  accommodation 
makers  of  note  entitled  to  recover  from  principal  maker  amount  they  have  paid 
for  his  benefit;  Swem  v.  Newell,  19  Colo.  397,  35  Pac.  734,  holding  payment  of 
note  by  joint  maker  to  payee  ends  life  thereof;  German  American  Sav.  Bank 
V.  Fritz,  68  Wis.  390,  32  N.  VV.  123,  holding  in  equity  defendant  surety,  on 
payment  of  original  judgment,  is  subrogated  to  rights  of  judgment  creditor. 

Cited  in  reference  notes  in  21  A.  S.  R.  224;  44  A.  S.  R.  433,— on  subrogation 
of  surety. 

45  AM.  REP.  297,  AIjLEY  v.  WINN,    134  MASS.   77. 
Right  of  wife  to  support  by  husband  after  separation. 

Cited  in  Bailey  v.  Dillon,  186  Mass.  244,  66  L.R.A.  427,  71  N.  E.  588,  holding 
separation  agreement  is  valid  where  made  between  wife  and  trustee  for  husband 
and  husband  may  avail  himself  of  agreement  as  defense  to  procedings  for  sup- 
port instituted  by  wife  in  probate  court ;  Ott  v.  Hentall,  70  N.  H.  231,  51  L.RJL. 
226,  47  Atl.  80,  holding  authority  of  wife  whose  husband's  treatment  of  her  ha.^ 
compelled  her  to  leave  him,  to  obtain  necessaries  for  her  support  upon  his  credit 
is  not,  accurately  speaking,  referable  to  law  of  agency;  Com.  v.  Richards,  131 
Pa.  209,  18  Atl.  1007,  25  W.  N.  C.  192,  20  Pittsb.  L.  J.  N.  S.  491,  47  Phila. 
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Leg.  Int.  416,  holding  if  proper  provision  has  been  made  for  wife  by  deed  of 
a»eparation,  husband  is  not  liable  for  necessaries  furnished  for  her  support. 

Cited  in  reference  note  in  33  A.  S.  R.  921,  on  husband's  liability  for  wife's 
necessaries  while  living  apart,  where  wife  has  means. 

Cited  in  notes  in  98  A.  S.  R.  643,  on  effect  of  wife  being  already  supplied  on 
authority  to  bind  husband  for  necessaries;  98  A.  S.  R.  647,  on  effect  of  separa- 
tion by  agreement  on  wife's  authority  to  charge  husband  for  necessaries. 
Separation  agreements  between  hnsband  and  wife. 

Cited  in  Winn  v.  Sanford,  148  Mass.  39,  1  L.R.A.  512,  18  N.  E.  677,  on  validity 
and  effect  of  agreement  of  separation  made  by  husband  and  wife. 

Cited  in  note  in  83  A.  S.  R.  873,  on  effect  of  separation  agreements. 

45  AM.  REP.  301,  WAIiliACE  y.  MERRIMACK  RIVER  &  NAV.  &  EXP. 

CO.   134  MASS.  95. 
Ijlabllity  of  master  for  wanton  or  wilful  acts  of  servant. 

Cited  in  Texas  &  P.  R.  Co.  v.  Scoville,  27  L.R.A.  179,  10  C.  C.  A.  479,  23 
U.  S.  App.  506,  62  Fed.  730,  holding  wilful  and  malicious  purpose  is  not  prima 
facie  a  departure  from  the  master's  business;  St.  Louis  &  S.  F.  R.  Co.  v.  Ryan, 
56  Ark.  245,  19  S.  W.  839,  holding  master  liable  for  penal  acts  of  his  agent,  done 
within  scope  of  his  authority  and  in  executing  master's  business;  Bowler  v. 
CConnell,  162  Mass.  319,  44  A.  S.  R.  359,  27  LJI.A.  173,  38  N.  E.  498,  holding 
act  done  by  servant  while  engaged  in  master's  work,  but  not  done  as  means 
or  for  purpose  of  performing  that  work  is  not  act  of  master;  Aiken  v.  Holyoke 
Street  R.  Co.  184  Mass.  269,  68  N.  E.  238,  holding  master  is  liable  for  acts  of 
his  servant  done  recklessly  or  wilfully  in  course  of  his  employment. 

Cited  in  notes  in  62  A.  D.  379,  on  liability  of  principal  or  master  in  'exem- 
plary damages  for  act  of  agent  or  servant;   54  A.  S.  R.  76,  on  true  test  of 
master's  liability  for  servant's  acts;   27  L.RA.  183,  on  liability  of  owner  of 
vessel  for  acts  of  master  in  collision  cases. 
Infliction  of  injury  upon  person  negligent  or  engaged  in  violating  law. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  682,  67  LJIA.  230,  47  S.  E. 
765  (dissenting  opinion),  on  right  to  recover  for  injury  sustained  while  engaged 
m  violating  law;  Aiken  v.  Holyoke  Street  R.  Co.  184  Mass.  269,  68  N.  E.  238, 
holding  plaintiff's  failure  to  exercise  ordinary  care  for  his  safety,  is  not  good 
defense  to  action  for  wanton  and  wilful  injury  caused  by  reckless  omission 
of  duty. 

Cited  in  reference  notes  in  4  A.  S.  R.  361;  11  A.  S.  R.  620, — on  recovery  of 
damages  for  negligence  by  one  who  was  violating  law  when  injured. 

Cited  in  notes  in  9  A.  S.  R.  893;  2  L.R.A.  521, — on  plaintiff's  violation  of 
Sunday  law  as  defense  to  action  for  injuries  received  on  that  day. 

Disapproved  in  Gross  v.  Miller,  93  Iowa,  72,  26  L.R.A.  605,  61  N.  W.  385, 
holding  if  two  persons  are  engaged  in  violating  Sunday  law,  and,  without  other 
contributing  cause,  one  is  injured,  he  can  recover. 
iimnsements  proliibited  by  Sunday  laws. 

Cited  in  note  in  30  L.R.A.(N.S.)  468,  on  amusements  prohibited  by  Sunday 
laws. 

45  AM.  REP.  805,  BATES  v.  BATES,  134  MASS.  110« 
Statute  of  nses. 
Cited  in  note  in  63  A.  S.  R.  254,  on  statute  of  uses. 
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liaw  against  perpetuities  as  applicable  to  charitable  uses. 

Cited  in  notes  in  49  A.  S.  R.  128;  5  IaRA.  35,  on  law  against  perpetuities 
as  applicable  to  charitable  trusts. 
Validity  of  bequest  for  care  of  place  of  burial  perpetually. 

Cited  in  Johnson  v.  Holitield,  79  Ala.  423,  58  A.  R.  596,  holding  bequest  of 
money,  interest  thereon  to  be  perpetually  applied  to  preserving  and  keeping  in 
repair  graves  and  monuments  of  testatrix  and  other  named  persons  is  void; 
Iglehart  v.  Iglehart,  26  App.  D.  C.  209,  6  A.  &  E.  Ann.  Caa.  732,  holding  bequests 
for  care  of  burial  lots  are  not  for  charitable  uses ;  Mason  v.  Bloomington  Library 
Asso.  237  lU.  442,  86  N.  £.  1044,  holding  perpetual  trust  cannot  be  created  to 
take  care  of  private  burial  lot,  unless  authorized  by  statute;  Green  v.  Hogan, 
153  Mass.  462,  27  N.  E.  413,  holding  trust  for  keeping  and  care  of  testator'n 
burial  lot  in  Catholic  cemetery  not  wholly  void  under  statutes;  Morse  v.  Natick« 
176  Mass.  510,  57  N.  E.  996,  holding  bequest  to  provide  for  permanent  care  and 
beautifying  of  burial  place  and  monument  is  void  at  common  law;  George  v. 
Cypress  Hills  Cemetery,  32  App.  Div.  281,  52  N.  Y.  Supp.  1097  (dissenting  opin- 
ion), on  constitution  of  fund  for  repair  of- private  monument;  Re  Waldron,  57 
Misc.  275,  109  N.  Y.  Supp.  681,  holding  trust  for  keeping  cemetery  lot  and  stone 
and  monument  thereon  in  good  repair  is  not  for  charitable  use  under  commou 
law;  KeUy  v.  Nichols,  17  R.  L  306,  19  L.R.A.  413,  21  Atl.  906,  holding  gift  for 
care  of  graves  is  not  for  charitable  use;  Mcllvaln  t.  Hockaday,  36  Tex.  Civ. 
App.  1,  81  S.  W.  54,  holding  provision  in  will  for  placing  of  sum  of  money  in 
bank  and  for  use  of  interest  to  keep  grave  lot  in  repair  is  invalid  as  creating 
perpetuity. 

Cited  in  notes  in  50  A.  R.  29;  58  A.  R.  600,  on  validity  of  bequests  to  per- 
petually keep  burial  lots,  etc.,  in  repair;  63  A.  S.  R.  257,  on  charitable  uses 
or  trusts  as  to  cemeteries. 

Distinguished  in  Re  Gay,  138  Cal.  552,  94  A.  S.  R.  70,  71  Pac.  707,  holding? 
creation  of  permanent  fund  in  trust,  income  of  which  is  to  be  devoted  for  all 
time  to  care  of  testator's  place  of  interment  is  not  valid  charity;  Gates  v.  Wliite, 
139  Mass.  353,  1  N.  £.  285,  holding  judge  of  probate  may,  under  statute,  to 
carry  out  purpose  of  will,  create  trust  in  fund  in  savings  bank  to  keep  cemetery 
lot  in  repair;  Congregational  Unitarian  Soc  ▼.  Hale,  29  App.  Div.  396,  51  N. 
Y.  Supp.  704,  27  N.  Y.  Civ.  Proc.  Rep.  303,  holding  bequest  for  support  of  preach- 
ing of  the  gospel  not  invalid  because  it  provides  also  for  care  of  burial  lot. 
Exercise  of  power  created  for  void  purpose. 

Cited  in  Pottle  v.  Lowe,  99  Ga.  576,  59  A.  S.  R.  246,  27  S.  K  145,  holding 
power  cannot  be  exercised  if  sole  purpose  for  which  it  is  created  is  void. 

45  AM.  REP.  807,  BIGAOUETTE  t.  PAULET,   134  HASS.   123. 
Actionable  injury  to  consortium. 

Cited  in  Kelley  v.  New  York,  N.  H.  &  H.  R.  Co.  168  Mass.  308,  60  A.  S.  R. 
397,  38  L.R.A.  631,  46  N.  E.  1063,  holding  husband  may  recover  for  loss  of  wife's 
consortium  through  injury  caused  by  negligence;  Nolin  v.  Pearson,  191  Mass. 
283,  114  A.  S.  R.  605,  4  LJl.A.(N.S.)  643,  77  N.  E.  890,  6  A.  &  E.  Ann.  Cas. 
€58,  holding  husband  may  recover  for  loss  of  consortium  of  wife  when  caused 
by  injuries  to  her  person  through  wrongs  of  others,  as  well  as  for  criminal  con- 
versation with  her;  Quick  t.  Church,  .23  Ont.  Rep.  272,  on  husband's  common- 
law  right  of  action  for  injury  to  consortium. 
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Actionable  criminal  conversation. 

at«d  in  Tinker  t.  Colwell,  193  U.  S.  473,  48  L.  ed.  754,  24  Sup.  Ct.  Rep. 
S05,  holding  judgment  obtained  for  damages  arising  from  criminal  conversation 
with  wife  is  judgment  recovered  in  action  for  wilful  and  malicious  injury  to 
person  and  property  of  another  under  bankruptcy  law;  Dodge  v.  Rush,  28  App. 
D.  C.  149,  8  A.  A;  E.  Ann.  Cas.  671,  holding  loss  of  consortium  is  actionable 
consequence  of  injury  through  alienation  of  spouse's  affections,  and  such  aliena- 
tion of  affections  is  matter  of  aggravation;  Neville  v.  Gile,  174  Mass.  305,  54 
K.  £.  841,  holding  alienation  of  affections  alone  is  not  substantive  cause  of 
action,  but  merely  aggravation  of  damages  for  loss  of  conso]:tium;  Cross  v. 
Orant,  62  N.  H.  675,  13  A.  S.  R.  607,  holding  misconduct,  neglect,  or  infidelity 
-of  husband  is  no  defense  for  infidelity  of  wife  in  action  for  criminal  conversa- 
tion; Purdy  V.  Robinson,  133  App.  Div.  155,  117  N.  Y.  Supp.  295,  as  to  extent 
-of  injury  to  husband  caused  by  criminal  conversation  of  wife. 

Cited  in  reference  notes  in  13  A.  S.  R.  614,  as  to  when  action  for  criminal 
•conversation  will  lie. 

Cited  in  note  in  44  A.  S.  R.  845,  on  action  for  alienation  of  wife's  affections. 
^-Element  of  loss  of  services. 

Cited  in  Long  v.  Booe,  106  Ala.  570,  17  So.  716,  holding  loss  of  services  of 
wife  as  used  in  action  for  criminal  conversation  does  not  relate  to  loss  of  labor 
•or  assistance  such  as  servant  might  perform;  Browning  v.  Jones,  52  HI.  App. 
597,  holding  damages  in  case  of  criminal  conversation  arise  out  of  breach  or 
destruction  of  marriage  contract;  Adams  v.  Main,  8  Ind.  App.  232,  50  A.  S.  R. 
266,  29  N.  E.  792,  holding  actions  such  as  that  for  alienation  of  wife's  affections 
are  based  on  loss  of  consortium;  Evans  v.  0'Ck>nnor,  174  Mass.  287,  75  A.  S.  R. 
316,  54  N.  E.  557,  holding  gist  of  action  for  adultery  is  not  alienation  of  wife's 
Affections  but  action  is  based  on  loss  of  consortium;  Nolin  v.  Pearson,  191  Mass. 
283,  114  A.  S.  R.  605,  4  LJl.A.(N.S.)  643,  77  N.  E.  890,  6  A.  &  E.  Ann.  Cas. 
658,  holding  at  common  law  husband  whose  wife  had  been  debauched  or  seduced, 
"whereby  his  exclusive  right  to  marital  intercourse  was  invaded,  could  maintain 
action  for  loss  of  her  consortium,  though  her  services  were  not  impaired  in 
aense  that  she  was  housekeeper;  Cross  v.  Grant,  62  N.  H.  675,  13  A.  S.  R. 
^07,  on  division  of  wife's  services  into  those  which  she  is  entitled  to  perform 
-on  her  own  account  and  those  to  which  her  husband  has  right;  Clow  v.  Chap- 
jnan,  125  Mo.  101,  46  A.  S.  R.  468,  26  L.R.A.  412,  28  S.  W.  328,  holding  action 
for  damages  for  enticing  away  his  wife  maintainable  by  husband  without  proof 
of  pecuniary  loss;  Baker  v.  Baker,  16  Abb.  N.  C.  293,  holding  husband's  action 
for  enticing  away  his  wife  is  not  based  wholly  upon  loss  of  services;  Bennett 
▼.  Bennett,  116  N.  Y.  584,  6  LJt.A.  553,  23  N.  E.  17,  holding  loss  of  services 
in  SQch  case  is  merely  matter  of  aggravation;  Jacobsen  v.  Siddal,  12  Or.  280, 
53  A.  R.  360,  7  Pac  108,  holding  gist  of  action  for  criminal  conversation  is  loss 
<A  consortship;  Selleck  v.  JanesviUe,  104  Wis.  570,  76  A.  S.  R.  892,  47  LJI.A. 
691,  80  N.  W.  944,  holding  consortium  includes  services  of  wife  other  than  those 
aiich  as  servant  can  perform. 
—  Element  of  nonconsent  or  vice  versa. 

Cited  in  Bedan  v.  Turney,  99  Cal.  649,  34  Pac.  442,  holding  sexual  intercourse 
of  wife  with  another  is  invasion  of  husband's  rights,  and  it  is  immaterial  whether 
an^  invasion  is  accomplished  by  force,  or  by  wife's  consent;  Hart  v.  Knapp,  76 
Conn.  135,  100  A.  S.  R.  989,  55  Atl.  1021,  holding  in  actions  for  criminal  con- 
versation at  common  law,  fact  that  wife  was  seductress  is  of  no  avail  as  defense. 
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45  AM.  KEP.  310,  DOW  Y.  SWETT,   1S4  MASS.   140. 
Guaranty  or  promise  within  statute  of  frauds. 

Cited  in  Waterman  v.  Resseter,  45  ill.  App.  155,  holding  guaranty  of  indemnitf 
to  surety  is  within  statute. 

Cited  in  notes  in  46  A.  R.  297,  300;  95  A.  D.  259,— on  application  of  statute 
of  frauds  to  promise  to  indemnify,  or  to  pay  another's  debt;  95  A.  D.  255,  o& 
original  promise  to  pay  another's  debt  not  being  within  statute. 

45  AM.  REP.   314,  BYINGTON  v.   SIMPSON,    134   MASS.    160. 
Rights  and  liabilities  of  principal  under  contract  in  agent's  name. 

Cited  in  Darrow  v.  H.  R.  Home  Produce  Co.  57  Fed.  463,  holding  principal 
bound  by  contract  not  under  seal,  to  which  agent's  name  is  signed  as  obligor: 
Moline  Malleable  Iron  Co.  v.  York  Iron  Co.  27  C.  C.  A.  442,  63  U.  S.  App. 
580,  83  Fed.  66,  on  right  of  party  to  hold  principal  upon  contract  executed 
in  name  of  agent,  where  party  receives  it  knowing  agent  acts  for  principal; 
Southern  P.  Co.  v.  Von  Schmidt  Dredge  Co.  118  Cal.  368,  60  Pac.  650,  hold- 
ing parol  evidence  admissible  to  show  who  is  bound  by  simple  contract  which 
discloses  it  was  made  to  bind  principal,  or  leaves  matter  one  of  doubt,  al- 
though instrument  is  sufficiently  clear  to  bind  agent;  Curran  v.  Holland,  141 
Cal.  437,  75  Pac.  46,  holding  parol  evidence  admissible  to  discover  undisclosed 
principal  to  contract  signed  by  agent;  Kingsley  v.  Siebrecht,  92  Me.  23,  69 
A.  S.  R.  486,  42  Atl.  249,  holding  undisclosed  principal  may  sue  upon  con- 
tract made  in  agents'  name;  Crawford  v.  Moran,  168  Mass.  446,  47  N.  E.  132,, 
holding  under  contract  not  under  seal  according  to  literal  construction  of 
which  agent  is  promisor,  real  party  in  interest  is  chargeable  as  principal 
upon  oral  evidence;  Doucette  v.  Baldwin,  194  Mass.  131,  80  N.  E.  444,  hold* 
ing  broker  who  buys  stock  for  another  broker  upon  latter's  order  acts  lu. 
behalf  of  latter's  principal,  from  whom  order  originally  came,  though  said 
principal  was  not  disclosed;  Brooks  v.  Shaw,  197  Mass.  376,  84  N.  E.  110,. 
holding  undisclosed  principal  may  be  charged  with  responsibility  for  and  avail 
himself  of  benefit  of  acts  of  his  agent. 

Cited  in  reference  notes  in  93  A.  D.  67,  on  rights  and  liabilities  of  undis- 
closed principal;  62  A.  R.  680,  on  rights  under  lease  by  agent  and  signed 
"M.,  agent  of  D." 

Cited  in  notes  in  66  A.  D.  389,  on  right  of  undisclosed  principal  to  sue  or 
be  sued  on  contract  not  under  seal  made  by  agent;  2  E.  R.  C.  483,  on  right  of 
vendor  to  hold  undisclosed   principal. 
liiability  of  agents  on  contracts  executed  by  them. 

Cited  in  reference  note  in  13  A.  S.  R.  632,  giving  instances  where  agenta 
were  held  personally  liable  on  contracts  executed  by  them. 
Double  liability  of  principal  and  agent  upon  written  instrument. 

Cited  in  Brown  v.  Bradlee,  166  Mass.  28,  32  A.  S.  R.  430,  15  L.R.A.  60». 
30  N.  E.  86,  holding  same  words  may  bind  both  agent  and  principal;  Pelton 
v.  Baker,  168  Mass.  349,  33  N.  E.  394,  holding  question  of  double  liability 
differs  from  that  as  to  right  to  sue;  David  Belasco  Co.  v.  Klaw,  48  Misc.  697,. 
97  N.  y.  Supp.  712,  holding  agent  may  be  held  liable  upon  agreement  in  writ* 
ing  made  on  behalf  of  undisclosed  principal,  if  other  contracting  party  does- 
not  elect  to  charge  principal. 
liiability  of  master  or  principal  for  acts  of  serrant  or  agent. 

Cited  in  Mc  Avoy  v.  Wright,  137  Mass.  207,  holding  act  of  agent  done  withii> 
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eeope  of  his  authority  is  act  of  principal;  Com.  t.  Briant,  142  Mass.  463, 
56  A.  R.  707,  on  masters'  liability  for  unauthorized  torts  of  servant;  Dempsey 
▼.  Chambers,  164  Mass.  330,  26  A.  S.  R.  249,  13  L.R.A,  219,  28  N.  E.  279, 
holding  reason  for  master's  liability  for  tort  of  servant  acting  within  general 
scope  of  his  employment  is  probably  that  both  are  "one  person;"  Com.  t» 
Ryan,  155  Mass.  523,  31  A.  S.  R.  560,  15  L.R.A.  317,  30  N.  E.  364,  on  relation 
of  master  and  servant;  Union  Freight  R.  Co.  v.  Winkley,  159  Mass.  133,  88 
A.  8.  R.  398,  34  N.  E.  91,  on  liability  of  vendee  for  payment  of  freight  on 
goods  delivered  to  carrier  by  vendor  on  vendee's  behalf;  State  v.  Kittelle,  110 
N.  C.  560,  28  A.  S.  R.  698,  15  L.R.A.  694,  15  8.  E.  103  (dissenting  opinion )» 
OB  liability  of  master  for  unlawful  sale  of  liquor  by  servant. 
£xeciitloii  under  seal  of  Instrument  yalid  without  seal* 

Cited  in  Barbre  v.  Goodale,  28  Or.  465,  43  Pac.  378,  holding  if  instrument 
is   valid  without  seal,   although  executed  under   seal,   it  is  to   be  treated   as 
written  evidence  of  simple  contract. 
Ck>n8tniction  and  execution  of  power  of  attorney. 

Cited  in  note  in  81  A.  D.  778,  on  construction  and  execution  of  power  of 
attorney. 

45  AM.   REP.    Sie,   TUTTI/B  ▼.   TRAVELIiERS'   INS.   CO.    134    MASS* 

176. 
Voluntary  or  negligent  exposure  defeating  life  or  accident  insurance. 

Cited  in  Standard  Life  &  Acci.  Ins.  Co.  v.  Jones,  94  Ala.  434,  10  So.  530, 
holding  policy  of  accident  insurance  on  life  of  switchman  does  not  cover  dangers 
arising  from  negligent  manner  in  which  he  performs  his  duties;  Standard 
Life  ft  Acci.  Ins.  Co.  v.  Langston,  60  Ark.  381,  30  S.  W.  427,  holding  action 
not  maintainable  upon  policy  of  accident  insurance  unless  insured  used  care 
and  diligence  of  prudent  person  at  all  times;  Follis  v.  United  States  Hut. 
Acci.  Asso.  94  Iowa,  435,  58  A.  S.  R.  408,  28  L.R.A.  78,  62  N.  W.  807,  holding 
one  who  attempts  to  cross  bridge  llfteen  feet  high,  upon  ties  from  ten  to 
twelve  inches  apart,  on  dark  night,  voluntarily  exposes  himself  to  unnecessary 
danger;  Price  v.  Standard  Life  &  Acci.  Ins.  Co.  92  Minn.  238,  99  N.  W.  887, 
holding  where  policy  limits  right  of  recovery  to  certain  sum  in  case  of  death 
due  to  unnecessary  exposure  to  obvious  risk  of  injury  or  obvious  danger,  re- 
covery for  more  cannot  be  had  thereunder  unless  insured  used  ordinary  care; 
Shevlin  v.  American  Mut  Acci  Asso.  94  Wis.  180,  36  L.R.A.  52,  68  N.  W. 
866,  holding  where  contract  of  insurance  excepts  injury  from  exposure  to 
unnecessary  danger,  general  principles  of  law  of  negligence  apply;  Diddle  v. 
Continental  Casualty  Co.  65  W.  Va.  170,  22  L.R.A.(N.S.)  779,  03  A.  E.  902, 
as  to  what  constitutes  voluntary  exposure  within  meaning  of  insurance  com> 
pany. 

Cited  in  notes  in  12  A.  S.  R.  272,  273,  on  what  is  death  by  voluntary  ex- 
posure to  unnecessary  danger,  hazard,  or  perilous  adventure;  40  L.R.A.  441, 
447,  on  voluntary  exposure  to  unnecessary  danger  within  meaning  of  insurance 
policy. 

Distinguished  in  Union  Casualty  &  Surety  Co.  v.  Harroll,  98  Tenn.  591,  60 
A.  8.  R.  873,  40  S.  W.  1080,  holding  insured  did  not  voluntarily  expose  him- 
self to  unnecessary  danger  where,  while  quarreling  with  another,  he  advanced 
toward  such  other  threatening,  in  ignorance  that  such  other  was  armed,  and 
was  shot  and  killed  by  the  latter. 
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—  Venturing  into  rislc  or  way  of  trains. 

Cited  in  Bean  v.  Employers'  Liability  Assur.  Corp.  50  Mo.  App.  469;  Wii- 
lard  v.  Masonic  Equitable  Acci.  Asso.  169  Mass.  288,  61  A.  S.  R.  285,  47  N. 
£.  lOOC, — holding  attempt  to  cross  railroad  track  between  cars  of  freight  train 
in  readiness  to  be  moved  is  voluntary  exposure  to  unnecessary  danger  within 
meaning  of  accident  policy;  Small  y.  Travelers'  Protective  Asso.  118  6a. 
900,  63  L.R.A.  510,  45  S.  £.  706,  holding  attempt  to  board  train  moving  eight 
or  ten  miles  an  hour  is  exposure  to  obvious  danger  within  meaning  of  acci- 
dent insurance  policy;  Garcelon  y.  Commercial  Travellers'  Eastern  Acci.  Asso. 
195  Mass.  531,  10  L.R.A.(N.S.)  961,  81  N.  E.  201,  holding  voluntory  attempt 
to  board  moving  train  by  climbing  up  ladder  on  side  of  freight  car  is  volun* 
tary  exposure  to  obvious  danger;  Smith  y.  Preferred  Mut.  Acci.  Asso.  104 
Mich.  634,  62  N.  W.  990,  holding  person  jumping  from  moving  train  volun- 
tarily  exposes  himself  to  obvious  risk  of  injury  within  meaning  of  accident 
policy;  Jamison  v.  Continental  Casualty  Co.  104  Mo.  App.  306,  78  S.  W.  812, 
holding  an  insured  who,  while  engaged  in  flaggin  trains  at  bridge,  apparently 
fell  asleep  and  was  struck  by  train  and  injured  so  that  he  died,  did  not  expose 
himself  to  unnecessary  danger  or  obvious  risk  of  injury;  Alter  v.  Union  Cas- 
ualty &  Surety  Co.  108  Mo.  App.  169,  83  S.  W.  276,  holding  it  is  voluntary 
exposure  to  avoidable  danger  within  meaning  of  accident  policy  for  person  to 
pass  through  railroad  yards  when  street  might  have  been  used  and  to  climb 
on,  over  and  from  car  of  moving  freight  train. 

Distinguished  in  Fidelity  &  C.  Co.  v.  Sittig,  181  III  111,  48  L.RJI.  359, 
•54  N.  E.  903  (affirming  79  111.  App.  245),  holding  traveler  who  steps  upon 
platform  or  steps  of  car  of  moving  train,  does  not,  as  matter  of  law,  volun- 
tarily expose  himself  to  unnecessary  danger;  Keene  v.  New  England  Mut. 
Acci.  Asso.  161  Mass.  149,  36  N.  E.  891,  holding  provisions  of  accident  policy 
not  violated  by  crossing  railroad  track  at  place  much  used  for  crossing,  though 
railroad  company  had  posted  notices  prohibiting  it. 
Definition  of  accident  under  insurance  policy. 

Annotation  cited  in  Equitable  Acci.  Ins.  Co.  v.  Osbom,  90  Ala.  201,  IS 
Ii.R.A.  267,  8  So.  869,  on  definition  of  accident. 

45  AM.  REP.  S19,  COM.  T.  BARNAOLE,   1S4  MASS.  21S. 
Evidence  as  to  disposition  and  fighting  strength  of  deceaaed  on  guestion 
of  self  defense. 

Cited  in  Smith  v.  United  States,  161  U.  8.  85,  40  L.  ed.  626,  16  Sup.  Ct. 
Rep.  483,  holding  evidence  that  deceased  was  larger  and  more  powerful  man 
than  defendant  is  competent;  Com,  v.  Tircinski,  189  Mass.  257,  2  L.ILA.(NA) 
102,  75  N.  £.  261,  4  A.  &  K  Ann.  Cas.  337,  holding  evidence  is  admissible  that 
deceased  was  violent  and  passionate  person,  a  quarrelsome,  fighting  man,  and 
that  this  was  known  to  defendant. 

Cited  in  reference  notes  in  70  A.  S.  R.  876;  82  A.  S.  R,  964,— on  relative 
strength  of  parties  as  entering  into  question  of  self-defense. 

Distinguishd  in  Harrison  v.  Com.  79  Va.  374,  62  A.  R.  634,  holding  evidence 
that  deceased  was  quarrelsome  and  dangerous  person  is  inadmissible,  where 
no  case  of  self-defense  has  been  made  out. 

45    AM.   REP.    S22,   PICKENS   T.    DAVIS,    1S4    MASS.    252. 
AdnUssibility  of  declarations  to  show  state  of  declarant's  mind. 

ated  in  Lane  v.  Moore,  151  Mass.  87,  21  A.  S.  R.  430,  23  N.  E.  828,  holding 
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where  mental  condition  of  person  at  particular  time  is  in  issue,  his  appearance 
conduct,  acts  and  declarations,  are  admissible;   Com.  v.  Trufethen,  167  Mass. 
180,  24  ULA.  235,  31  N.  £.  961,  holding  evidence  of  declarations  of  person 
admissible  to  show  such  person's  state  of  mind  or  intention. 
Admissibilitj  of  testator's  declarations  relatire  to  will. 

Cited  in  Throckmorton  v.  Holt,  180  U.  S.  562,  46  L.  ed.  663,  21  Sup.  Ct  Rep. 
474  (reversing  12  App.  D.  C.  652),  on  admissibility  of  declarations  of  testator 
upon  issue  of  forgery  of  will;  McDonald  v.  McDonald,  142  Ind.  65,  41  N.  E. 
336,  holding  declarations  by  testator  admissible  upon  issue  of  revocation  of 
will  by  him;  Lane  v.  Hill,  68  N.  H.  275,  73  A.  S.  R.  591,  44  Atl.  393,  holding 
declarations  of  testator  admissible  to  prove  contents  of  lost  will;  Managle  v, 
Parker,  75  N.  H.  139,  24  L.R.A.(N.S.)  180,  71  Atl.  637,  holding  declarations 
of  testatrix  are  admissible  to  show  her  intent  in  destroying  copy  of  will; 
Miller's  Will,  49  Or.  462,  124  A.  S.  R.  1051,  90  Pac.  1002,  14  A.  &  E.  Ann.  Cas. 
277,  holding  declarations  of  testatrix  admissible  upon  questions  whether  will 
remained  on  deposit  with  third  person  and  whether  it  had  been  canceled;  Re 
Valentine,  93  Wis.  45,  67  N.  W.  12,  holding  declarations  of  testator  admissible 
to  prove  existence  of  lost  will;  Giles  v.  Giles,  204  Mass.  383,  90  N.  C.  595, 
on  admissibility  of  declarations  of  testator  tending  to  show  revocation  of  former 
will. 

Cited  in  notes  in  107  A.  S.  R.  472,  on  admissibility  of  testator's  declarations 
to  show  whether  one  will  was  revived  on  revocation  of  another;  24  L.R.A. 
(N.8.)  180,  181,  on  admissibility  of  testator's  declarations  as  to  intention  in 
destroying  wilL 

Distinguished  in  Inlpw  v.  Hughes,  38  Ind.  App.  375,  76  N.  E.  763,  holding 
deelarations  of  alleged  testator  admissible  under  statute  by  way  of  corrobo- 
ration of  witnesses  required  by  statute  to  prove  what  were  provisions  of  lost 
will 
Admissibility  of  evldeiice  of  Intent  to  revoke  will. 

Cited  in  note  in  28  A.  S.  R.  366,  on  admissibility  of  evidence  of  intent  to 
revoke  will. 
Revocation  off  will. 

Cited  in  reference  notes  in  8  A.  S.  R.  653,  on  what  constitutes  revocation 
of  will;  21  A.  8.  R.  329,  on  revocation  of  will  by  marriage;  76  A.  8.  R.  249, 
on  revocation,  revival,  and  republication  of  wills. 

—By  subsequent  will. 

ated  in  Dudley  v.  Gates,  124  Mich.  440,  83  N.  W.  97,  holding  former  will 
reroked  by  later  containing  express  provision  to  that  eflfect,  though  bequest 
of  Uter  was  void;  Lane  v.  Hill,  68  N.  H.  275,  73  A.  8.  R.  691.  44  Atl.  393, 
holding  execution  of  later  will  does  not  of  itself  revoke  a  former  will;  Re 
Moore,  72  N.  J.  Eq.  371,  65  Atl.  447,  on  subsequent  will  with  revocation  clause 
revoking  former  will. 

Cited  in  reference  note  in  47  A.  R.  685,  on  revocation  of  will  by  subsequent 
win  not  expressly  revoking  it 
Revival  of  former  by  destrnctlon  of  later  will. 

Cited  in  Williams  v.  Williams,  142  Mass.  616,  8  N.  E.  424,  holding  if  testa- 
tor's  intention  to  revive  former  will  by  cancelation  of  later  is  proved,  such 
revival  follows  as  legal  result;  Williams  v.  Miles,  68  Neb.  463,  110  A.  S.  R. 
431,  62  L.R.A.  383,  94  N.  W.  705,  4  A.  &  E.  Ann.  Cas.  306,  on  distinction  be- 
tween will  expressly  revoking  former  will  and  one  which  so  operates  by  im- 
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plication  only  where  there  is  question  as  to  revivor  of  former  will  by  destruc- 
tion of  later;  Lane  v.  Hill,  08  N.  H.  275,  73  A.  8.  R.  591,  44  Atl.  393,  holding 
destruction  of  later  will,  especially  where  it  contains  revocatory  clause,  will 
not  revive  former  will,  without  evidence  that  such  was  testator's  intention; 
Bates  V.  Hacking,  28  R.  I.  523,  14  L.RJk.(N.S.)  937,  68  Atl.  022,  holding  under 
statute  a  former  will  revives  on  destruction  of  one  containing  a  revoking  clause: 
Bates  V.  Hacking,  29  R.  I.  1,  14  L.RJL(N.S.)  940,  68  Atl.  624,  holding  prior  will 
rendered  operative  by  revocation  of  subsequent  will;  Dougherty  v.  Holscheider, 
40  Tex.  Civ.  App.  331,  88  S.  W.  1113,  holding  failure  to  take  effect  of  later 
will  inconsistent  with  former  will  does  not  revive  former  will. 

Cited  in  notes  in  76  A.  D.  652-654;  28  A.  S.  R.  344;  95  A.  S.  R.  947,— 
on  revival  of  former  by  destruction  or  revocation  of  later  will;  28  A.  S.  R.  355; 
76  A.  8.  R.  251,  252,— on  destruction  of  revoking  will  as  revival  of  will  re- 
voked; 37  L.R.A.  577,  on  revival  of  former  will  by  mere  destruction  of  later 
after  express  revocation;  37  L.R.A.  578,  on  presumption  and  proof  of  in- 
tention to  revive  former  will  by  destruction  of  later  revoking  will. 

Distinguished  in  stetson  v.  Stetson,  200  IlL  601,  61  L.R.A.  258,  66  N.  £. 
262,  holding  where  later  will  containing  revocatory  clause  must  be  presmned 
to  have  been  destroyed  by  testator  such  loss  or  destruction  operates  as  revival 
of  former  will;  Cheever  v.  North,  106  Mich.  390,  58  A.  S.  R.  499,  37  L.R^ 
561,  64  N.  W.  455,  holding  destruction  by  testator  of  later  will  containing  no 
express  revocatory  clause  operates  to  revive  a  former  wilL 
Republication  of  will  generally. 

Cited  in  reference  note  in  77  A.  S.  R.  646,  on  republication  of  altered  will. 

Cited  in  note  in  76  A.  S.  R.  253,  255,  on  parol  republications  of  revoked 
will. 
Alteration  of  will  by  obliteration. 

Cited  in  reference  note  in  48  A.  R.  123,  on  alteration  of  will  by  obliteration. 
Proof  of  lost  will. 

Cited  in  note  in  59  A.  R.  399,  on  proof  of  lost  will. 

45  AM.  REP.   S44,  WOODS  ▼.  NAUMKEAG  STCAM  COTTON  CO.   1S4 

BfASS.  Z57. 
Iiandlord*8  liability  to  tenant  or  public. 

Cited  in  Doyle  v.  Union  P.  R.  Co.  147  U.  8.  413,  37  L.  ed.  223,  13  Sup. 
Ct.  Rep.  333,  holding  law  does  not  imply  warranty  on  part  of  landlord  that 
no  accident  will  befall  tenant  from  external  forces  such  as  storms,  tornadoes, 
earthquakes  or  snowslides;  Lothrop  v.  Thayer,  138  Mass.  466,  52  A.  R.  286, 
holding  landlords  are  at  common  law  exempt  from  many  liabilities  towards 
their  tenants,  for  condition  of  their  premises,  which  they  are  under  towards- 
strangers  lawfully  upon  premises  while  in  their  possession;  OT^falley  v.  Twenty- 
Five  Associates,  178  Mass.  555,  60  N.  E.  387,  holding  landlord  not  liable  to 
tenant  or  one  standing  on  tenant's  right  for  injury  due  to  breaking  of  apparatus 
for  hoisting  coal  to  upper  tenement;  Domenicis  v.  Fleislier,  195  Mass.  281,  81 
N.  E.  191,  on  right  of  member  of  tenant's  family  to  recover  for  negligent  act 
of  landlord:  Whitehead  v.  Comstock,  25  R.  I.  423,  56  Atl.  446,  holding  there 
is  no  implied  warranty  on  part  of  landlord  that  premises  let  by  him  are  suit- 
able for  purpose  for  which  they  were  hired;  Cole  v.  McKey,  66  Wis.  500,  67 
A.  R.  293,  29  N.  W.  279,  holding  tenant  takes  premises  in  condition  they  hap- 
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pen  to  be  in  at  time  of  leasing  and  landlord  is  not  liable  to  tenant  for  injury 
^caused  by  premises  being  out  of  repair  during  term. 

Cited  in  reference  notes  in  55  A.  R.  268,  on  liability  of  property  owner  for 
injury  from  unhealthy  or  unsafe  premises;  1  A.  S.  R.  472,  400,  on  landlord's 
liability  to  tenant  for  defective  condition  or  construction  of  premises. 

Cited  in  notes  in  46  A.  R.  474;   44  A.  R.  262, — on  liability  of  landlord  to 
tenant    for    injuries    resulting   from    defects    in   premises;    12    L.R.A.    843,   on 
landlord's  liability  for  dangerous  premises. 
«-For  condition  of  stejps,  hallways  and  the  like. 

Cited  in  Jordan  v.  Sullivan,  181  Mass.  348,  63  N.  E.  909,  holding  landlord 
not  bound  to  change  construction  of  entrance  and  put  up  gas  jet  to  light  land- 
ing at  foot  of  stairs  of  building;  Nash  v.  Webber,  204  Mass.  419,  90  N.  E. 
872,  on  liability  of  landlord  to  tenant's  child  because  of  ice  and  snow  on  stair- 
ways; Little  V.  Wirth,  6  Misc.  301,  26  N.  Y.  Supp.  1110,  on  duty  of  owner  to 
tenant  or  to  public  as  to  removal  of  ice  and  snow  from  steps  or  sidewalk. 

Cited  in  note  in  14  L.RJL.  240,  on  landlord's  duty  as  to  hallways,  stairways, 
ete. 
liiability  of  landlord  for  condition  of  property  In  common  use  by  tenants. 

Cited  in  Watkins  v.  Groodall,  138  Mass.  533,  holding  duty  of  landlord  to 
repair  common  passageway  of  several  tenements  does  not  include  removal  of 
snow  or  ice  which  accumulates  thereon;  Quinn  v.  Perham,  151  Mass.  162,  23 
N.  E.  735,  holding  landlord  not  bound  to  change  mode  of  construction  of  com- 
men  passage  to  several  tenements;  Freeman  y.  Hunnewell,  163  Mass.  210,  39 
S,  £.  1012,  holding  same  as  to  elevator  used  in  common  by  nimiber  of  tenants; 
Moynihan  t.  Allyn,  162  Mass.  270,  38  N.  E.  497,  holding  landlord  not  liable 
for  injury  to  tenant's  child  due  to  rottenness  of  platform  used  by  a  niunber 
of  tenants,  where  platform  at  time  of  accident  was  in  same  condition  as  at 
time  of  letting;  Andrews  y.  Williamson,  193  Mass  92,  118  A.  S.  R.  452,  78 
X.  E.  737,  holding  landlord's  duty  to  tenant  in  respect  te  stairway  over  which 
tenants  have  right  of  way  in  common,  and  which  he  keeps  within  his  control 
is  to  use  due  care  to  keep  it  in  condition  it  was  in,  as  purported  to  be  in,  at 
time  of  letting;  Gleason  y.  Boehm,  58  N.  J.  L.  475,  32  L.R.A.  645,  34  Atl. 
886,  holding  landlord  is  bound  to  keep  hall  and  stairway  used  by  his  tenants 
reasonably  fit  for  use  by  them  and  their  visitors,  but  is  under  no  duty  in 
respect  to  safe  use  of  passage. 

Cited  in  notes  in  23  L.R.A.  156,  on  liability  of  landlord  as  to  condition  of 
common  entrance,  pass  way,  yard,  and  access;  3  L.R.A.(N.S.)  316,  on  liability 
of   landlord  for  injuries  in  common  passage. 

EHstinguished  in  Sawyer  y.  McGillicuddy,  81  Me.  318,  10  A.  8.  R.  260,  3 
LuR.A.  458,  17  Atl.  124,  holding  landlord  liable  for  personal  injury  of  tenant 
due  to  defective  landing  of  stairway  used  by  several  tenants. 

limited  in  Lynch  y.  Swan,  167  Mass.  510,  46  N.  E.  51,  holding  doctrine  that 
landlord  is  not  bound  to  change  mode  of  construction  of  common  passageway 
does  not  apply  to  outer  steps  of  tenement  house  under  control  of  landlord,  and 
known  by  him,  but  not  by  tenant,  to  be  unsound. 
Ij«ndlord*8  implied  obligation  to  repair. 

Cited  in  note  in  9  E.  R.  C.  458,  on  implied  obligation  of  landlord  to  repair. 
Implied  ooyenant  in  lease  as  to  fitness  of  property. 

Cited  in  notes  in  55  A.  D.  49,  on  implied  warranty  that  building  is  fit  for 
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particular  use;   33  L.R.A.   450,  on   implied  covenant  in  lease  as  to   fitness  of 
property  for  purpose  intended. 

45  AM.  KEP.  S47,  ASTON  ▼.  NEWTON,   1S4  MASS.   507. 
Municipal  liability  as  to  highways. 

Cited  in  note  in  20  L.R.A.(N.S.)  572,  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 
—  As  to  condition  of  used  but  nnimproved  portion  of  way. 

Cited  in  Atchison  v.  Mayhood,  69  Kan.  672,  77  Pac.  549,  holding  city  re- 
sponsible for  unimproved  portion  of  street  being  made  safe  where  it  has  been 
in  general  use  by  pedestrians  for  number  of  years;  Moran  y.  Palmer,  162  Mass. 
196,  38  N.  £.  442,  holding  it  is  not  necessary  that  work  be  done  upon  side 
of  street  to  fit  it  for  use  by  pedestrians  in  order  to  render  town  bound  to 
keep  same  in  repair;  Tilton  v.  Wenham,  172  Mass.  407,  52  N.  E.  514,  holding 
responsibility  of  town  for  travelled  part  of  way  extends  over  strip  worn  bare 
of  grass  by  travel;  Neel  v.  King  County,  43  Wash.  490,  102  Pac  396,  hold- 
ing county  liable  for  failure  to  guard  defect  in  portion  of  highway  to  which^ 
it  has  not  legal  title  where  it  is  used  by  public  for  highway. 
Questions  of  fact  as  to  negligent  maintenance  of  sidewalk. 

Cited  in  Redford  v.  Wobum,  176  Mass.  520,  57  N.  K  1008,  holding  questiona 
as  to  danger  from  presence  of  water  shut  off  box  in  sidewalk  and  as  to  negli- 
gence in  sufi'ering  it  to  remain  there  are  for  jury. 

45  AM.  REP.  S48,  PATSON  T.  liAMSON,   1S4  MASS.  59S. 
Conflict  in  writings  of  parties  relative  to  same  subject  matter. 

Cited  in  Thomson  v.  Real,  48  Fed.  614,  holding  all  contemporaneous  writ- 
ings relating  to  same  subject-matter  while  controversy  exists  between  original 
parties  or  their  representatives  are  admissible  as  evidence,  and  extrinsic  evi- 
dence is  admissible  to  show  which  paper  expresses  real  intention  and  agreement 
of  parties;  Huntress  y.  Allen,  195  Mass.  226,  122  A.  S.  R.  243,  80  N.  £.  949, 
on  ascertainment  of  intention  of  parties  to  related  writings  of  conflicting 
purport. 
Parol  evidence  to  explain  or  contradict  receipt. 

Cited  in  note  in  11  K  R.  C.  233,  on  parol  evidence  to  explain  or  contradict 
receipt. 
Issuance  off  injunction  to  stay  proceedings  at  law. 

Cited  in  Freeman  v.  Carpenter,  147  Mass.  23,  16  N.  E.  714,  holding  equity 
will  not  issue  injunction  to  stay  proceedings  at  law  where  case  can  be  fullj 
and  fairly  tried  at  law. 

45  AM.  REP.  S5S,  SAYLOR  ▼.  BUSHONG,   100  PA.  2S. 
Right  of  holder  of  check  to  maintain  action  against  drawee. 

Cited  in  Kuhn  v.  Warren  Sav.  Bank,  20  W.  N.  C.  230,  11  Atl.  440,  44  Phila. 
Leg.  Int.  453;  Botsford  ▼.  Lull,  30  Pa.  Super.  Ct  292,— as  to  necessity  of 
acceptance  of  drawee  before  action  can  be  brought;  Fowler  y.  McPhee,  13  Oolo. 
App.  185,  56  Pac  1118;  Cincinnati,  H.  &  D.  R.  Co.  ▼.  MetropoliUn  Nat.  Bank,. 
54  Ohio  8t  60,  56  A.  S.  R.  700,  31  L.R.A.  653,  42  N.  E.  700;  First  Nat  Bank 
T.  McMiehael,  106  Pa.  460,  51  A.  R.  529,  41  Phila.  Leg.  Int  430;  First  Nat. 
Bank  v.  Shoe-Maker,  117  Pa.  94,  2  A.  S.  R.  649,  11  Atl.  304;  Maginn  v.  Dollar 
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Sav.  Bank,  131  Pa.  362,  18  Atl.  901;  Bryan  v.  First  Nat.  Bank,  205  Pa.  7, 
54  Atl.  480;  Tibby  Bros.  Glass  Co.  v.  Farmers'  &  M.  Bank,  220  Pa.  1,  16  L.RJL. 
(N.S.)  619,  69  Atl.  280;  Kuhn  v.  Warren  Sav.  Bank,  7  Sadler  (Pa.)  432; 
Pickle  T.  Muse,  88  Tenn.  380,  17  A.  S.  R.  900,  7  L.R.A.  93,  12  S.  W.  919; 
Clark  k  Co.  v.  Warren  Sav.  Bank,  31  Pa.  Super.  Ct.  647, — holding  be  cannot 
maintain  action  unless  drawee  has  accepted  it;  Birchall  y.  Third  Nat.  Bank, 
41  Phi  la.  Leg.  Int.  478,  holding  banker  who  refuses  payment  of  depositor's 
check  when  there  are  enough  funds  on  deposit  to  meet  it,  liable  in  substantial 
damages. 

Cited  in  reference  notes  in  60  A.  R.  316,  on  effect  of  a  sight  draft  directing 
drawee  to  charge  it  to  a  certain  account  as  assignment  of  the  fund;  17  A.  S.  R. 
908,  on  right  to  maintain  action  on  unaccepted  check  against  drawee;  40  A.  S. 
R.  666,  on  execution  of  check  effecting  assignment  of  fraud. 

Cited  in  notes  in  96  A.  D.  133,  on  right  of  holder  of  check  to  sue;  56  A.  R. 
253,  on  delivery  of  check  payable  after  maker's  death  as  gift  inter  vivos  or 
causa  mortis;  19  A.  S.  R.  609,  610,  as  to  whether  check  is  an  assignment  of 
the  fund;  80  A.  8.  R.  866,  872,  on  bank's  liability  to  holder  of  check  for  re> 
fnsal  to  pay;  41  L.  ed.  U.  S.  869,  on  liability  for  wrongful  dishonor  of  check; 

3  £.  R.  C.  761,  on  liability  of  bank  to  third  person  as  holder  of  check. 
Parol  promise  to  pay  check. 

Cited  in  note  in  8  L.R.A.(Nj3.)  1160,  on  liability  of  bank  on  claimed  con- 
tract of  acceptance  external  to  check. 

Distinguished  in  National  State  Bank  v.  lindeman,  161  Pa.  199,  28  AtL 
1022,  holding  under  statute  which  declares  that  no  person  shall  be  charged 
as  an  acceptor  of  a  bill,  draft  or  order  for  the  payment  of  money  exceeding 
twenty  dollars,  unless  his  acceptance  shall  be  in  writing  a  bank  is  not  bound 
by  the  verbal  promise  of  its  president  that  a  check  shall  be  paid  if  holder 
will  retain  it  for  a  few  days. 

45  AM.  KBP.  S58,  BROBST  ▼.  RUFF,   100  PA.   91. 

Malldovs  prosecntlon,  probable  cause  as  defense. 

Cited  in  Bruff  v.  Kendrick,  21  Pa.  Super.  Ct.  468,  holding  if  the  admitted 
facta  amount  to  probable  cause,  the  court  should  direct  a  verdict  for  the  de- 
fendant 
•»  Advice  off  connsel  as  defense. 

Cited  in  Steed  v.  Knowles,  79  Ala.  446,  holding  that  the  prosecution  was 
institnted  by  advice  of  counsel,  given  on  a  full  and  fair  statement  by  prose- 
cutor of  all  facts  known  to  him,  or  which  by  proper  diligence  he  could  have 
ascertained  is  full  defense;  Myers  v.  Litts,  3  Lack.  Leg.  News.  363,  holding 
advice  of  counsel  defense  to  action  for  malicious  prosecution;  Catzen  v.  Belcher^ 

04  W.  Va.  314,  131  A.  S.  R.  903,  61  S.  E.  930,  16  A.  &  E.  Ann.  Cas.  716,  on 
whether  advice  of  counsel  is  defense  to  malicious  prosecution  action;  Rex  v. 
Stewarty  6  Manitoba  L.  Rep.  267,  holding  advising  with  magistrate  oircum- 
atance  only  for  consideration  of  jury  in  deciding  question  of  malice. 

Cited  in  notes  in  26  L.  ed.  U.  S.  117 ;  16  E.  R.  C.  766, — on  advice  of  counsel 
as  defense  in  action  for  malicious  prosecution. 
^^Adrice  of  ma^strate  as  defense. 

ated  in  Marks  v.  Hastings,  101  Ala.  166,  13  So.  297,  holding  advice  of 
magistrate,  who  was  also  practising  attorney,  does  not  constitute  a  valid  de- 
fense;  Gee  V.  Culver,  12  Or.  228,  6  Pac.  776;   Beihofer  v.  Loeffert,  169  Pa. 
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566,  28  Atl.  217,  34  W.  N.  C.  109,  24  Pittsb.  L.  J.  N.  S.  352  j  Auer  v.  Mauser, 
42  W.  N.  C.  40,  6  Pa.  Super.  Ct.  618;  Mauldin  y.  Ball,  104  Tenn.  597,  58  8. 
W.  248, — holding  advice  of  juBtice  of  peace  no  defense. 

Cited  in  notes  in  26  A.  S.  R.  146;  18  L.R.A.(N.S.)  73,-^n  advice  by  magis- 
trate to  layman  as  defense  to  action  for  malicous  prosecution. 

Distinguished  in  Monaghan  v.  Cox,  155  Mass.  487,  31  A.  S.  R.  555,  30  N.  £. 
467,  holding  advice  of  magistrate  who  was  counsellor  of  law  admissible  upon 
question  of  probable  cause. 

45   AM.   REP.    S59,   NATIONAIi   liOAN   A   BLDG.    SCO.   T.   lilOHTEN- 

WALNESi,    100   PA.    100. 
Wbat  is  contract  of  guaranty. 

Cited  in  Graham  v.  Blythe,  13  Luzerne  Leg.  Reg.  Rep.  367,  on  what  eonsti* 
tutes  contract  of  guaranty. 
Steps  necessary  to  fix  liability  of  guarantor. 

Cited  in  Ingersoll-Sergeant  Drill  Co.  v.  Griegsville  Salt  k  Min.  Co.  2  Lack. 
Leg.  News  227,  holding  creditor  bound  to  sue  within  reasonable  time  after 
maturity  before  action  can  be  sustained  against  guarantor;  Tissue  v.  Hanna» 
168  Pa.  384,  27  Atl.  1104,  33  W.  N.  C.  293,  24  Pittsb.  L.  J.  N.  S.  219;  Patti- 
son  V.  Cobb,  212  Pa.  572,  61  Atl.  1108, — ^holding  creditors  must  use  due  dili- 
gence to  enforce  payment  against  debtor  before  they  can  resort  to  guarantor; 
Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  £.  313,  as  to  steps 
necessary  to  fik  liability  of  guarantor  of  note. 
'—'Where  principal  debtor  is  corporation. 

Distinguished  in  Johnson  v.  Charles  D.  Norton.  Co.  86  C.  C.  A.  361,  159 
Fed.  361,  holding  under  guaranty  of  a  railroad  company  for  supplies,  where 
the  company  has  become  insolvent,  and  passed  into  the  hands  of  receivers  in  a 
foreclosure  suit  the  creditor  is  not  compelled  to  pursue  its  claim  to  judgment 
against  company  before  resorting  to  guarantor. 
Liability  of  stoclcholders  in  insolvent  corporation. 

Cited  in  Bumm*s  Estate,  8  Pa.  Dist.  R.  191,  holding  liability  of  stockholder 
«annot  be  determined  by  claim  filed  against  his  estate  in  Orphans  Court  but 
it  must  be  determined  by  another  and  wholly  different  proceedings  before 
liis  estate  can  be  charged  with  liability. 

4S  AM.  REP.  361,  NORTH  WHITEHALL  TWP.  ▼.  KELLER,   100  PA. 

105. 
Power  of  attorney  at  lavir  to  compromise  claim  or  action. 

Cited  in  Bonnifield  v.  Thorp,  71  Fed.  924,  as  to  right  of  attorney  to  com- 
promise without  consent  of  client;  Locher  v.  Rice,  8  Pa.  Dist.  R.  404,  holding 
party  cannot  be  deprived  of  his  right  of  appeal  except  by  express  agreement 
shown  on  the  record;  a  mere  memorandum  of  an  agreement,  made  by  defend- 
ant's attorney  in  absence  of  his  client,  is  insufficient;  Locher  t.  Rice,  16  Lane. 
L.  Rev.  92,  holding  that  attorney  can  only  bind  his  client  without  his  assent  in 
matters  affecting  remedy;  Brockley  v.  Brockley,  122  Pa.  1,  15  Atl.  646,  22  W. 
N.  C.  336,  45  Phila.  Leg.  Int.  456,  19  Pittsb.  L.  J.  N.  S.  257;  Zimmerman  ▼. 
Floyd,  20  Lane.  L.  Rev.  17,  27  Pa.  Co.  Ct.  385,  10  Montg.  C6.  L.  Rep.  36,  8 
Del.  Co.  Rep.  576,  8  North.  Co.  Rep.  393;  Callahan  v.  Quigley,  6  Pa.  Dist.  R. 
494;  Luseme  Bldg.  k  Sav.  Asso.  v.  People's  Sav.  Bank,  6  Kulp,  92,  142  Pa.  121, 
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21  At).  806,— folding  attorney  has  no  authority  to  compromise  suit  without  au- 
thority or  sanction  of  his  client;  Dalton  v.  West  End  Street  R.  Co.  159  Mass. 
221,  38  A.  S.  R.  410,  34  N.  E.  261,  holding  he  has  no  authority  to  compromise 
justion  against  prohibition  of  his  client;  Maxfield  k  Co.  v.  Carr,  8  Kulp,  214; 
Ely  V.  Lamb,  10  Pa.  Co.  Ct.  209;  Watt  v.  Brookover,  35  W.  Va.  323,  29  A.  S.  R. 
^11,  13  S.  E.  1007, — ^holding  an  attorney  at  law,  employed  to  collect  a  debt 
■merely  as  such,  has  no  power  to  compromise  after  judgment  and  accept  a  sum 
iess  than  full  amount  of  judgment  as  satisfaction;  White  y.  Chester,  10  Del.  Co. 
Rep.  394,  holding  attorney  has  no  power  to  make  agreement  binding  on  client 
for  entry  of  decree  not  supported  by  pleadings. 

Cited  in  notes  in  76  A.  D.  263,  on  attorney's  power  to  submit  cause  to  arbi- 
tration;  41  A.  R.  849;  13  A.  S.  R.  767,— on  implied  power  of  attorney  to  affect 
compromise  for  client;  132  A.  S.  R.  164,  166,  on  implied  authority  of  attorney 
in  conducting  litigation;  31  L.R.A.(N.S.)  524,  on  implied  power  of  attorney  to 
-eompromise  cause  of  action. 

Relief  against  unwarranted  act  of  attorney. 

Cited  in  Re  Schuylkill  River  Road,  20  Pa.  Co.  Ct.  659,  14  Montg.  Co.  L,  Rep. 
A6,  holding  a  final  order  of  confirmation  in  a  road  case  will  be  vacated  and  the 
proceedings  reinstated,  where  it  appears  that  the  order  was  made  as  result  of 
^counsel  withdrawing  without  consent  of  his  clients. 
Proceeding  to  compel  payment  of  award  of  road  damages. 

Cited  in  Boyer's  Petition,  15  Pa.  Co.  Ct.  531,  as  to  supplementary  nature  of 
«iich  proceeding. 

Interest  on  award  of  viewers  of  road  damages. 

Cited  in  Re  Second  Ave.  7  Pa.  Super.  Ct.  62,  14  Montg.  Co.  L.  Rep.  73,  16 
Xanc  L.  Rev.  191,  42  W.  N.  C.  104;  King  v.  Brown,  31  Pa.  Super.  Ct.  50,— 
holding  interest  runs  against  a  municipal  corporation  on  an  award  of  viewers 
for  grading  and  paving  of  a  street  from  date  of  confirmation  of  award. 

45  AM.  REP.  S64,  MAUCH  CHUNK  T.  KlilNIC,   100  PA.   119. 
liiabillty  of  mnnlcipal  corporations  for  Injuries  caused  by  Ice  on  walks. 

Cited  in  Moore  v.  Philadelphia,  33  Pa.  Super.  Ct.  194,  holding  where  munici« 
pality  permits  a  ridge  of  ice  to  remain  across  a  sidewalk  for  a  month  and  a 
person  slips  and  falls  on  the  ridge  after  it  is  covered  with  snow,  the  munici- 
pality  will  be  liable  in  damages  for  injuries  sustained;  Evans  v.  Concordia,  74 
Kan.  70,  7  L.R.A.(N.S.)  933,  85  Pac.  813;  Garland  v.  Wilkes-Barre,  212  Pa. 
151,  61  Atl.  820;  Blaine  v.  Philadelphia,  33  Pa.  Super.  Ot  177;  Ingram  v. 
Philadelphia,  35  Pa.  Super.  Ct.  305, — holding  municipality  is  not  bound  to  re- 
move smooth  slippery  ice  from  a  sidewalk  where  there  are  no  hills  or  ridges 
which  amount  to  an  obstruction;  Boyle  v.  Mahanoy  City,  19  Pa.  Co.  Ct.  195, 
holding  municipality  not  liable  for  an  injury  resulting  from  slippery  highway 
occasioned  by  sudden  formation  of  ice,  etc.,  unless  it  be  shown  that  same  was 
permitted  to  remain  long  enough  to  imply  notice  of  such  condition  and  negli- 
gence in  the  future  to  remedy  it;  Strayline  v.  Philadelphia,  15  Pa.  Dist.  R. 
387,  holding  city  of  Philadelphia  is  not  liable  for  injuries  to  pedestrians  through 
falls  caused  by  accumulations  of  ice  and  snow  on  the  sidewalk  formed  by  heavy 
and  successive  snows,  sleets  and  rains,  followed  by  falls  of  temperature  below 
freezing  point,  although  such  accumulations  have  been  allowed  to  remain  for 
considerable  periods  of  time. 

.  Am.  Rep.  Vol.  XTX.— 15. 
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Cited  in  reference  note  in  31  A.  S.  R.  750,  on  duty  of  municipalities  to  keep 
streets  clear  of  ice  and  snow. 

Cited  in  notes  in  47  A.  R.  746,  on  municipal  liability  for  injuries  on  icy  side- 
walks; 30  A.  S.  R.  932;  21  L.R.A.  270, — on  liability  of  municipal  corporations 
for  mere  slipperiness  of  sidewalks;  21  L.R.A.  272,  on  liability  of  municipal  cor- 
poration for  ridges  of  snow  and  ice  on  streets  or  sidewalks;  21  L.RJ^.  274, 
on  liability  of  municipal  corporation  for  ice  on  streets  or  sidewalks  in  case  of 
structural  defects;  7  L.R.A.(N.S.)  034,  on  municipal  liability  for  injuries  from 
smooth,  level  ice  or  snow  accumulating  from  natural  causes  on  sidewalk  not 
otherwise  defective. 

4S  AM.  RBP.   S65,  FIRST  NAT.  BANK  T.  WHjLIAMS,    100  PA.    ISS. 
liiabllity  of  bank  for  fraud  of  officers. 

Cited  in  reference  notes  in  39  A.  R.  761,  on  liability  of  bank  for  fraud  of  its 
officers;  39  A.  S.  R.  731,  as  to  when  bank  is  bound  by  certificate  of  deposit  in 
name  of  officer. 

Cited  in  note  in  75  A.  S.  R.  61,  on  liability  of  bank  on  certificates  of  deposit. 

45  AH.  REP.  S65,  GUiliESPIB  T.  McGOWEN,   100  PA.   144. 
Duty  of  landowner  as  to  trespassers. 

Cited  in  Gwynn  v.  Duffield,  66  Iowa,  708  55  A.  R.  286,  24  N.  W.  523,  hold- 
ing where  one  intending  to  help  himself  to  dose  of  medicine  in  drug  store  took 
poison  the  proprietor  of  drug  store  is  not  liable;  Clark  v.  Manchester,  62  N.  H. 
577;  Colonial  Automobile  Co.  v.  Connolly,  57  Pittsb.  L.  J.  623;  Millhouse  v. 
Morris,  23  Lane.  L.  Rev.  347;  Brague  v.  Northern  C.  R.  Co.  192  Pa. 
242,  43  Atl.  987;  Bannon  v.  Pennsylvania  R.  Co.  29  Pa.  Super.  Ct.  231, — hold- 
ing in  order  for  trespasser  to  recover  it  must  appear  that  there  was  a  waiit 
of  care  on  part  of  defendant  equivalent  to  wanton  or  intentional  disregard  of 
duty;  Marnock  v.  Simpson,  10  Del.  Co.  Rep.  119,  holding  landowner  not  re- 
sponsible for  injuries  to  persons  on  his  land  except  where  injury  results  from 
wanton  or  reckless  act. 

Cited  in  reference  notes  in  98  A.  D.  322,  on  liability  for  injury  to  trespasser; 
84  A.  D.  460,  on  railroad's  liability  for  injury  to  trespassers;  50  A.  R.  783,  on 
liability  of  owner  to  one  injured  by  dangerous  place  while  crossing  premises 
without  express  or  implied  permission;  1  A.  S.  R.  490  on  liability  of  landowner 
for  injuries  to  persons  coming  on  premises;  15  A.  S.  R.  374,  on  liability  of  own- 
er of  premises  for  injury  to  persons  lawfully  thereon. 

Cited  in  notes  in  87  A.  D.  667,  on  liability  of  owner  of  land  for  injuries  to 
trespassers  and  licensees;  59  A.  R.  24,  on  recovery  for  injuries  received  by  de- 
fendant's maintenance  of  dangerous  machinery  on  premises;  5  L.R.A.  581,  on 
liability  of  owner  of  private  premises  for  neglect  to  keep  them  in  repair;  9 
L.R.A.  642,  on  duty  owed  to  trespassers. 
—  Openings  adjacent  to  street. 

Cited  in  Horstick  v.  Dunkle,  145  Pa.  220,  27  A.  S.  R.  685,  23  Atl.  378,  29 
W.  N.  C.  385,  holding  landowner  maintaining  an  unfenoed  pond,  fifteen  feet 
from  edge  of  highway,  not  liable  to  traveler,  whose  horse,  becoming  uncontrol- 
able  through  fright  not  chargeable  to  such  landowner,  leaves  the  highway,  and 
carries  him  into  the  pond;  Huffman  v.  Musgrove,  17  Phila.  362,  42  Phila.  Leg. 
Int.  160,  16  W.  N.  C.  270,  holding  unless  property  owner  is,  from  his  own  act 
or  the  circumstances  or  situation  of  his  property,  bound  to  presume  or  antici- 
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pate,  that  the  person  injured  or  some  one  in  like  relation  to  him,  will  need  pro- 
tection against  the  danger,  of  an  open  area,  he  will  not  be  liable  for  failing  to 
afford  protection. 

Cited  in  note  in  20  L.R.A.  692,  on  what  is  adjacent  to  highway  within  rule 
as  to  liability  for  dangerous  condition  of  private  ground  adjacent  to  highway. 

—  As  to  trespassing  children. 

Cited  in  Peters  ▼.  Bowman,  115  Cal.  845,  56  A.  S.  R.  106,  47  Pac.  113;  Sul- 
Uvan  V.  Huidekoper,  27  App.  D.  C.  164,  6  L.R.A.(N.S.)  263,  7  A.  &  E.  Ann.  Cas. 
19«;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  398,  64  LlR.A.  314,  39  8.  E. 
g2;  Schauf  v.  Paducah,  106  Ky.  228,  90  A.  8.  R.  220,  60  S.  W.  42;  Emerson  v. 
Peteler,  36  Minn.  481,  59  A.  R.  337,  29  N.  W.  311;  Ratte  v.  Dawson,  60  Minn. 
460,  62  N.  W.  966;  Stendal  v.  Boyd,  73  Minn.  63,  72  A.  S.  R.  697,  42  L.R.A. 
288,  76  N.  W.  736;  Overholt  v.  Veiths,  93  Mo.  422,  3  A.  8.  R.  557,  6  8.  W.  74; 
Witte  V.  SUfel,  126  Mo.  296,  47  A.  8.  R.  668,  28  8.  W.  891;  Arnold  v.  St.  Louis, 
152  Mo.  173,  76  A.  8.  R.  447,  48  L.R.A.  291,  63  8.  W.  900;  Smith  v.  Jacob  Dold 
Packing  Co.  82  Mo.  App.  9;  Richards  t.  Council,  46  Neb.  467,  63  N.  W.  ^16; 
Frost  V.  Eastern  R.  Co.  64  N.  H.  220,  10  A.  6.  R.  396,  9  Atl.  790;  Greene  v.  Lin- 
ton, 7  Misc.  272,  27  N.  Y.  Supp.-891;  Baltimore  &  O.  R.  Co.  v.  Schwindling,  101 
Pa.  258,  47  A.  R.  706;  Rodgers  v.  Lees,  140  Pa.  476,  23  A.  8.  R.  250,  12  L.R.A. 
216,  21  Atl.  399,  27  W.  N.  C.  441,  48  Phila.  Leg.  Int.  329,  22  Pittsb.  L.  J.  N.  8. 
34;  Feehan  v.  Dobson,  44  W.  N.  C.  66,  10  Pa.  Super.  Ct.  6;  Bfeckenridge  v.  Ben- 
nett, 7  Kulp,  95;  Keegan  v.  Luzerne  County,  8  Kulp,  160;  Ritz  v.  Wlieeling, 
45  W.  Va.  262,  43  L.R.A.  148,  31  S.  E.  993;  Uthermohlen  v.  Boggs  Min.  &  Mfg. 
Run  Co.  60  W.  Va.  467,  88  A.  8.  R.  884,  65  L.R.A.  911,  4»  8.  E.  410,— holding 
landowner  is  under  no  duty  to  mere  trespasser  to  keep  his  premises  safe  and  the 
fact  that  trespasser  is  child  does  not  raise  duty  where  none  otherwise  exists; 
Driscoll  V.  Clark,  32  Mont.  172,  80  Pac.  1 ;  Barney  v.  Hannibal  &  St.  J.  R.  Co. 
126  Mo.  372,  26  L.RA.  847,  28  8.  W.  1069,— holding  railroad  company  owes  no 
duty  to  trespassers  in  its  yards,  regardless  of  age,  except  that  if  not  wantonly 
Injuring  them  after  having  discovered  them  to  be  in  peril;  Elwood  v.  Addison^ 
26  Ind.  App.  28,  69  N.  E.  47;  Le  Grand  v.  Wilkes-Barre  &  W.  Valley  Traction 
Co.  10  Pa.  Super.  Ct.  12  (dissenting  opinion) ;  Vinnette  v.  Northern  P.  R.  Co. 
47  Wash.  320,  18  L.R.A.(N.S.)   328,  91  Pac.  976,— as  to  duty  owed. 

Cited  in  reference  notes  in  50  A.  R.  193,  on  liability  of  owner  of  dangerous 
premises  for  injury  to  infant  trespasser;  66  A.  8.  R.  660,  on  liability  of  owner 
of  premises  for  injury  to  infant  trespasser. 

Cited  in  note  in  40  A.  R.  667,  on  duty  to  trespassing  children. 

—  Bangers  attractlTe  to  children. 

Cited  in  Daniels  v.  New  York  &  N.  E.  R.  Co.  164  Mass.  349,  26  A.  8.  R.  263, 
13  L.Rji.  248,  28  N.  W.  283;  Ryan  v.  Towar,  128  Mich.  463,  92  A.  8.  R.  481, 
65  UR.A.  310,  87  N.  W.  644,— holding  fact  that  infants  are  injured  on  land  of 
another  by  dangerous  machinery  naturally  calculated  to  attract  them  to  prem- 
ises does  not  give  them  right  of  action  for  such  injuries;  Wheeling  &  L.  E.  R. 
Co.  v.  Harvey,  77  Ohio  St.  235,  122  A.  8.  R.  503,  19  L.R.A.  (.N.S. )  1136,  83  N. 
E.  66,  11  A.  &  E.  Ann.  Cas.  981,  holding  railroad  company  is  not  liable  to  an 
infant  who  comes  upon  its  premises  without  invitation  and  who  is  injured  there 
while  playing  without  its  knowledge,  with  a  turntable;  Thompson  v.  Baltimore 
&  O.  R.  Co.  218  Pa.  444,  120  A.  S.  R.  897,  19  L.R.A.(N.S.)  1162,  67  Atl.  768, 
11  A.  k  E.  Ann.  Cas.  894,  holding  an  owner  of  land  who  makes  changes  on  \t 
in  the  course  of  its  beneficial  use,  which  tend  to  attract  children,  and  to  expose 
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them  to  danger,  is  under  no  duty  to  take  special  precautions  for  their  safety; 
Cooper  V.  Overton,  102  Tenn.  211,  73  A.  8.  R.  864,  45  L.R.A.  691,  62  S.  W.  183, 
holding  liability  of  owner  of  dangerous  premises  to  trespassers  does  not  exist 
even  in  the  case  of  children,  unless  they  are  induced  to  enter  the  land  by  some- 
thing unusual  and  attractive  placed  on  it  by  the  owner  or  with  his  knowledge 
permitted  to  remain  thereon;  Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  90  Tex.  65, 
32  L.R.A.  825,  36  S.  W.  430,  holding  lumber  and  tie  pile,  in  railroad  yard  need 
not  have  been  fenced  against  children;  San  Antonio  &  A.  P.  R.  Co.  v.  Morgan, 
92  Tex.  98,  46  S.  W.  28,  holding  in  action  for  injury  received  through  dangerous 
machinery  etc.,  on  defendant's  private  premises  the  existence  of  duty  of  defend- 
ant to  exercise  care  depends  upon  his  express  or  implied  invitation  to  injured 
party  to  enter  upon  premises. 

Cited  in  note  in  19  L.R.A.(N.S.)   1149,  on  application  of  doctrine  of  attrac- 
tive nuisance  to  attractions  on  private  premises. 
—  Unguarded  pits  and  pools  frequented  by  children. 

Cit^d  in  Indianapolis  Water  Co.  ▼.  Harold,  170  Ind.  170,  83  N.  B.  993,  hold- 
ing that  maintenance  by  water- works  company  of  open  canal  with  small  foot 
log  across  same,  negligence. 

Cited  in  note  in  49  A.  S.  R.  423,  on  liability  of  landowner  for  injury  to  child 
by  wells,  excavations,  openings,  pools  of  water,  and  the  like. 

Distinguished  in  Brinkley  Car  Works  &  Mfg.  Co.  v.  Cooper,  70  Ark.  331,  57 
L.R.A.  724,  67  S.  W.  762,  holding  if  company  owning  premises  had  notice  that 
children  frequented  pool  of  hot  water  thereon  or  were  from  nature  of  surround- 
ing likely  to  do  so,  and  if  it  carelessly  left  pool  there  concealed  in  such  a  way 
that  one  would  reasonably  expect  it  to  occasion  injury  to  such  children  the  com- 
pany would  be  liable  to  boy  who  by  reason  of  its  concealed  nature  walked  into 
it;  Pekin  v.  McMahon,  164  111.  141,  45  A.  S.  R.  114,  27  L.R.A.  206,  39  N.  E.  484, 
holding  a  deep  pit  in  a  populous  city,  wherein  are  water  and  floating  timbers  on 
which  children  are  in  habit  of  playing,  near  a  driveway  across  lots  only  par- 
tially enclosed,  will  render  city  which  owns  premises,  liable  for  the  drowning  of 
a  child  playing  there  if  found  by  the  jury  so  attractive  as  to  entice  children  in- 
to danger  and  to  suggest  the  probability  of  the  accident;  Indianapolis  v.  Em- 
melman,  108  Ind.  530,  58  A.  R.  65,  9  N.  E.  155,  holding  city  liable  for  injury 
to  child  falling  into  excavation  at  street  crossing;  Duffy  ▼.  Sable  Iron  Works, 
210  Pa.  326,  59  Atl.  1100,  holding  in  an  action  to  recover  damages  for  death  of 
a  boy  between  five  and  six  years  of  age,  caused  by  fall  into  vat  of  hot  grease, 
constructed  on  defendant's  premises,  the  case  is  for  the  jury  where  the  evidence 
shows  that  vat  was  located  about  eleven  feet  distant  from  the  line  of  a  street, 
was  eleven  feet  in  length,  nearly  eight  feet  in  width,  twelve  inches  deep,  and 
with  a  top  a  few  inches  above  surface  of  ground. 

liiability  of  land  owner  to  persons  nsing  property  by  permission  or  suf- 
ferance. 

Cited  in  Moore  v.  Logan  Iron  k  Steel  Co.  3  Sadler.  (Pa.)  143,  holding  lessor 
who  has  by  request  of  tenant,  made  a  deep  excavation  on  premises  and  left 
it  uncovered  and  full  of  water,  is  not  liable  for  death  of  child  visiting  tenanil 
who  fell  in;  Woods  v.  Thompson,  15  Pa.  Dist.  R.  940,  holding  one  who  has  sus- 
tained an  injury  through  unsafe  condition  of  another's  property  which  he  was 
using  by  permission  oi  sufferance,  cannot  recover  from  the  owner,  unless  he 
shows  that  he  was  invited  through  the  public  press  or  otherwise  to  go  thereon. 
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or  that  an  admiBaion  fee  was  charged,  or  that  owner  was  maintaining  place  as 

public  resort. 

Contributory  neflrligence  of  children. 

Cited  in  Twist  y.  Win<ma  4&  St.  P.  R.  Co.  39  Minn.  164,  12  A.  S.  R.  626,  39 
N.  W.  402,  holding  child  is  bound  to  use  such  reasonable  care  as  one  of  his  age 
and  mental  capacity  is  capable  of  using,  and  his  failure  to  do  so  is  negligence. 

Cited  in  notes  in  14  A.  S.  R.  696,  on  negligence  of  infant  as  bar  to  recovery 
for  personal  injuries;  10  L.RJ^.  656,  on  when  child  is  sui  juris. 

Negligence  of  parents  imputed  to  children. 

Cited  in  Westerberg  ▼.  Kinsua,  142  Pa.  471,  24  A.  S.  R.  510,  21  Atl.  878, 
holding  parents  who  suffer  their  children  of  tender  years  to  wander  along  tracks 
of  a  railroad,  where  they  are  rtm  down  and  killed  by  train,  are  guilty  of  such 
contributory  negligence  as  will  prevent  a  recovery. 
Contributory  negligence  as  question  of  fact. 

Cited  in  Terre  Haute  Street  R.  Co.  v.  Tappenbeck,  9  Ind.  App.  422,  36  N.  E. 
915;  Tdcker  v.  Draper,  62  Neb.  66,  54  L.R.A.  321,  86  N.  W.  917,— holding  un- 
less facts  are  undisputed  and  are  of  such  a  nature  that  ordinary  minds  would 
not  differ  in  their  judgment  of  them,  it  is  question  for  jury. 
Amount  of  appeal  bond. 

Cited  in  Gest  v.  Philadelphia  &  W.  R.  Co.  10  Del.  Co.  Rep.  117,  holding  that 
eonrt  will  fix  amount  of  bond  if  parties  cannot  agree. 

45  AM.  RBP.  S70,  OORR  T.  SELLERS,  100  PA.  169. 
Book  entries  as  evidence. 

Cited  in  Biissouri  Electric  Light  &  P.  Co.  v.  Carmody,  72  Mo.  App.  534,  hold- 
ing meter  book  containing  meter  reading  and  a  register  showing  debits  and 
credits  properly  admissible;  Stuckslager  v.  Neel,  123  Pa.  53,  16  Atl.  94,  23  W. 
N.  C.  245,  46  Phila.  Leg.  Int.  27,  holding  entries  not  made  in  usual  course  of 
business  inadmissible;  McQarry's  Estate,  9  Pa.  Dist.  R.  172,  holding  entries 
which  furnish  nothing  by  which  propriety  of  the  price  charged  can  be  tested  or 
criticized  by  witnesses  familiar  with  the  subject,  and  entries  made  "about  a 
week^  after  the  articles  were  furnished  or  services  rendered,  are  inadmissible. 

Cited  in  reference  note  in  1  A.  S.  R.  451,  on  what  are  account  books  so  as  to  be 
admissible  in  evidence. 

Cited  in  note  in  52  L.R.A.  570,  on  effect  of  amount  in  controversy  on  admissi- 
bility of  party's  books  of  account  as  evidence  in  his  own  favor. 
<— Wbere  not  best  evidence. 

Cited  in  Dodge  v.  Morrow,  14  Ind.  App.  534,  43  N.  E.  153,  holding  them  in- 
admissible unless  it  is  made  to  appear  that  better  evidence  is  not  obtainable, 
or  that  the  transactions  do  not  admit  of  more  satisfactory  evidence. 
<— Unitemlsed  sums. 

Cited  in  Kossuth  County  State  Bank  v.  Richardson,  141  Iowa,  738,  118  N.  W. 
906,  holding  that  charges  in  book  account  must  be  specific  and  particular;  Put- 
man  V.  Grant,  101  Me.  240,  63  Atl.  816;  McKnight  v.  Newell,  207  Pa.  562,  57 
Atl.  39;  Kratzenstein  v.  Spangler,  20  Lane.  L.  Rev.  86;  Foreman's  Estate,  20 
Pa.  Co.  Ct.  627;  Foreman's  Estate,  7  Pa.  Dist.  R.  214,— holding  book  entries 
must  show  that  item  relates  to  single  service  as  distinguished  from  a  lumping 
charge  covering  details  not  mentioned;  Bartron  v.  Exeter  Mach.  Works,  11 
Kulp,  76,  holding  a  general  charge  for  work  and  labor  of  a  mechanic  without  any 
specification  but  that  of  time,  cannot  be  supported  by  evidence  of  entry  on  book. 
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Cited  io  note  in  52  LJLA«  687,  on  admiBsibility  in  party's  own  fayor  of  hunp 
charges  in  books  of  account. 

45   AM.  REP.    Z7Z,   KBIMSR'S  APPBAIi,    100   PA.    182. 
Obstrnctlon  of  street  amounting  to  pnbllo  nuisance. 

Cited  in  Ferry  v.  Oistner,  124  Iowa,  386,  66  L.R.A.  160,  100  N.  W.  84,  2  A. 
k  £.  Ann.  Cas.  363,  as  to  what  obstructions  constitute  nuisances;  W11ke»>Barre 
▼.  Burgunder,  7  Kulp,  63,  holding  an  unauthorized  permanent  structure,  which 
materially  encroaches  upon  a  public  street  of  a  city  and  impedes  trayel,  is  a 
nuisance  notwithstanding  space  is  left  for  passage  of  public;  Com.  ex  rel. 
Elkin  y.  First  Nat.  Bank,  207  Pa.  256,  66  AtL  437,  holding  in  absence  of  munici- 
pal regulation  lot  owners  may  for  purposes  of  necessity,  ornament  or  oonvenience 
partially  obstruct  a  highway  in  a  reasonable  manner;  Jochem  ▼.  Robinson,  66 
Wis.  638,  57  A.  R.  298,  20  N.  W.  642,  holding  where  the  ownor  of  premises 
fronting  on  a  street  obstructs  the  public  travel  on  street  or  sidewalk,  he  is  re- 
sponsible for  any  injury  resulting  therefrom  to  a  trayeler  using  ordinary  care, 
unless  he  shows  that  such  obstruction  was  temporary  only  and  reasonably  nec- 
essary. 

Cited  in  note  in  1  A.  S.  R.  842,  on  permanent  structure  obstructing  streets  as 
nuisances. 

Distinguished  in  Com.  ▼.  Pittston  Ferry  Bridge  Co.  148  Pa.  621,  24  AtL  87, 
holding  wliere  public  convenience  is  increased  by  the  elevation  of  the  approaches 
to  a  bridge  over  highways  in  such  a  manner  as  not  to  interfere  with  public 
travel  upon  said  highways,  such  elevation  will  not  be  enjoined  as  public  nui- 
sance. 

^Bay  windows  or  the  like  not  impeding  travel. 

Cited  in  Coatello  v.  State,  108  Ala.  45,  35  LJtA.  303,  18  So.  820,  holding 
fruit  stand  on  sidewalk  a  nuisance  regardless  of  inconvenience;  Wheeler  ▼.  Ft. 
Dodge,  131  Iowa,  566,  0  L.R.A.(N.S.)  146,  108  N.  W.  1057,  holding  the  public 
right  in  a  street  extends  to  its  full  width  and  indefinitely  upward  so  that  an 
overhead  structure  of  a  character  dangerous  to  a  person  rightfully  using  street 
is  nuisance  and  municipality  liable  for  injuries  resulting  therefrom;  State  v. 
Kean,  60  N.  H.  122,  48  L.R.A.  102,  45  Atl.  256,  holding  any  structure,  except  a 
sign  or  awning  put  up  in  conformity  with  the  police  regulations  of  the  town, 
and  which  extends  over  any  part  of  public  highway,  is  under  statute  to  be 
deemed  a  nuisance  whether  the  public  travel  is  or  is  not  thereby  obstructed; 
Com.  V.  Kembel,  30  Pa.  Super.  Ct.  199;  Hess  v.  Lancaster,  4  Pa.  Dist.  R.  737, 
12  Lane.  L.  Rev.  370, — ^holding  bay  window  extending  beyond  building  line  nui- 
sance per  se;  Frey  v.  Norristown,  16  Pa.  Dist.  R.  136,  holding  that  sign  over- 
hanging sidewalk  about  9|  feet  above  pavement,  illuminated  by  electricity  and 
displaying  word  "Hats"  nuisance  per  se;  Mint  Realty  Co.  v.  Wanamaker,  18 
Pa.  Dist.  R.  977,  holding  that  property  owner  cannot  maintain  bill  in  equity 
to  restrain  construction  of  cornice  overhanging  street  in  absence  of  distinct 
private  inquiry;  Frey  v.  Norristown,  22  Montg.  Co.  L.  Rep.  118,  10  North  Co. 
Rep.  253,  holding  that  borough  can  order  removal  of  signs  extending  over  side- 
walk and  erected  without  authority;  Shue  v.  Lancaster,  25  Lane.  L.  Rev.  306, 
holding  that  lot  owners  may  for  purposes  of  convenience  partially  obstruct  high- 
way in  reasonable  manner. 
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Cited  in  reference  note  in  107  A.  S.  R.  248,  on  wooden  awnings,  overhanging 
roofs,  and  bay  windows  as  public  nuisances. 

Cited  in  notes  in  39  L.R.A.  667,  on  municipal  powers  over  things  overhanging 
streets,  etc.,  as  nuisances  affecting  highways  and  waters;  28  L.R.A.(N.S.)   377, 
on  power  of  municipality  to  permit  abutting  owners  to  extend  structures  into 
street. 
—  Right  of  manidpalitj  to  authorise. 

ated  in  Smith  v.  McDowell,  148  111.  51,  22  LJI.A.  393,  35  N.  E.  141;  Field 
V.  Barling,  149  111.  556,  41  A.  S.  R.  311,  24  L.R.A.  406,  37  N.  E.  850,— holding 
use  of  streets  cannot  be  permanently  granted  for  private  purposes;  People  ex 
reL  Faulkner  v.  Harris,  203  111.  272,  96  A.  S.  R.  304,  67  N.  E.  785,  holding 
citj  has  no  power  to  authorize  buildings  to  project  into  street;  United  States 
T.  Cole,  7  Mackey,  504;  Gitt  v.  Hanover,  4  Pa.  Dist.  R.  606,  12  Lane.  L.  Rev. 
374;  I^vingston  v.  Wolf,  136  Pa.  519,  20  A.  S.  R.  936,  20  Atl.  551,  48  Phila. 
Leg.  Int.  10,  27  W.  N.  C.  5,  21  Pittsb.  L.  J.  N.  S.  221,— folding  power  to  au- 
thorize obstructions  must  be  exercised  under  regulations  that  are  general  and 
uniform,  that  are  reasonable  and  certain,  and  that  are  in  conformity  witli  con- 
stitution and  laws;  Clothier  v.  Philadelphia,  22  Pa.  Super.  Ct.  608;  Larimer  & 
L.  Street  R.  Co.  v.  Larimer  Street  R.  Co.  137  Pa.  533,  20  Atl.  570,  27  W.  N.  C. 
113,  21  Pittsb.  L.  J.  N.  S.  95,  47  Phila.  Leg.  Int.  515,— as  to  the  power;  Smock 
V.  Nazareth,  11  North,  Co.  Rep.  310,  holding  foot  ways  in  cities  and  boroughs 
under  municipal  control;  Tilly  v.  Mitchell  &  L.  Co.  121  Wis.  1,  105  A.  S.  R. 
1007,  98  N.  W.  969,  holding  it  has  no  power  to  grant  to  private  individuals 
right  to  construct  a  building  or  bridge  over  a  public  street  to  connect  the  build- 
ings on  side  thereof  although  passage-way  for  public  travel  be  left  beneath. 
Power  to  abate  public  nuisance. 

CSted  in  Atty.  Gen.  v.  Algonquin  Club,  153  Mass.  447,  11  L.RJk.  500,  27  N.  E. 
2,  as  to  right  of  commonwealth  to  remove. 

Cited  in  notes  in  54  A.  R.  293,  on  abutter's  right  to  injunction  against  over- 
hanging obstructions  and  poles  in  street;  42  L.R.A.  823,  on  injunction  by  mu- 
nicipalities against  buildings,  fences,  and  other  structures  on  streets  consti- 
tuting nuisances;  19  E.  R.  C.  305,  on  injunctive  relief  against  public  nuisance. 
Remedies  for  abating  nuisance. 

Cited  in  Com.  v.  Mahoning  Powder  Co.  14  Pa.  Dist  R.  481,  30  Pa.  Co.  Ct. 
324,  holding  pending  suit  in  equity  to  abate  a  nuisance  is  no  bar  to  right  of 
commonwealth  to  proceed  by  indictment  for  maintaining  same. 
«- Propriety  off  injunction. 

ated  in  Com.  ex  rel.  Atty.  Gen.  v.  Franey,  21  Pa.  Co.  Ct.  364,  holding  on  a 
bill  in  equity  filed  in  name  of  attorney  general  and  with  his  permission  an 
injunction  may  issue  to  restrain  the  construction  of  bay  windows  projecting 
into  street  beyond  building  line;  Com.  v.  Suesserott,  5  Pa.  Co.  Ct.  1,  holding  the 
encroachment  on  a  public  highway,  to  be  remedied  by  process  of  injunction  must 
be  really  an  obstruction  to  the  free  use  of  it,  and  noot  merely  technically  so; 
Meigs  V.  Milligan,  36  W.  N.  C.  406,  4  Pa.  Dist.  R.  405,  17  Pa.  Co.  Ct.  6,  as  to 
when  required;  Union  Water  Co.  v.  Enterprise  Oil  Co.  21  Pittsb.  L.  J.  N.  S.  159, 
holding  court  of  equity  will  not  afford  relief  until  right  is  established  by  action 
at  law,  unless  facts  are  clear. 
Powers  of  toi«ii  council. 

Cited  in  Riebe  v.  Lansford,  5  Pa.  Dist.  R.  555,  18  Pa.  Co.  Ct  289,  as  to  their 
powers. 
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Necessity  of  ordinance  being  reasonable. 

Cited  in  Plains  Twp.  v.  Lehigh  Valley  R.  Co.  13  Luzerne  Leg.  Reg.  24;  Com. 
V.  Philadelphia,  H.  &  P.  R.  Co.  23  Pa.  Super.  Ct.  205,— holding  it  must  be  rca> 
8(mable. 
Power  of  oonrt  of  common  pleas  to  restrain  nuisances. 

Cited  in  Wishart  y.  Newell,  4  Pa.  Co.  Ct  141,  as  to  the  power  of  sucb  oourt. 

45  A^.  REP.  S79,  HOLLIS  v.  BURNS,   100  PA.  206. 

Notice  to  qnit. 

Cited  in  Finch  ▼.  Moore,  50  Minn.  116,  52  N.  W.  384,  holding  when  leased 
premises  are  held  from  month  to  month,  without  any  limitation  as  to  the  time 
when  the  estate  is  to  be  determined,  either  party  is  entitled  to  notice  to  quit, 
as  prescribed  by  statute  for  the  determination  of  the  estate  by  the  other. 
—  licngth  of  notice  as  dependent  on  term  of  tenancy. 

Cited  in  Vipond  v.  Sharp,  14  Pa.  Dist.  R.  379,  29  P^  Co.  Ct  491;  Morgan  v. 
Williams,  39  Pa.  Super.  Ct.  580;  Hood  v.  Drysdale,  13  Pa.  Dist.  R.  709,  27  Pa. 
Super.  Ct.  540,  30  Pa.  Co.  Ct.  511, — ^holding  if  tenancy  be  by  the  month,  a 
month's  notice  to  quit  is  sufficient;  Brown  v.  Brightly,  17  Phila.  252,  14  W.  N. 
C.  497,  41  Phila.  Leg.  Int.  234,  holding  a  tenant  from  year  to  year  is  not 
bound  to  give  notice  of  his  intention  to  quit  at  end  of  current  year;  Cope  ▼. 
Briody,  13  Pa.  Dist.  R.  269,  9  North.  Co.  Rep.  101,  holding  magistrate  has  juris- 
diction of  summary  proceedings,  if  tenancy  be  from  month  to  month,  provided 
three  months  prior  quit  notice  be  given  tenant. 
Duration  of  lease  for  Indeterminate  time  at  periodical  rental. 

Cited  in  Hislop  v.  Moldenhauer,  23  Or.  119,  31  Pac.  252,  holding  leasing  a 
building  at  a  monthly  rent,  without  specifying  term,  does  not  create  a  tenancy 
by  the  month  but  one  at  will  or  from  year  to  year,  according  to  the  circum- 
stances; Kroll  ▼.  Jones,  18  Phila.  360,  43  Phila.  Leg.  Int.  130,  1  Pa.  Co.  Ct. 
485,  holding  a  lease  for  no  determinate  length  of  time,  but  by  which  an  anniial 
rent  is  reserved,  payable  half-yearly,  quarterly,  monthly  or  in  any  other  aliquot 
proportions,  is  a  lease  for  a  year. 
Holding  over  by  tenant. 

Cited  in  Byzbee  v.  Blake,  74  Conn.  607,  57  L.R.A.  222,  51  Atl.  535,  holding 
tenant  who  holds  over  after  the  termination  of  his  tenant  is  liable  for  an  ad- 
ditional month's  rent,  whether  his  previous  oocupan^  was  one  for  monthly 
periods  with  no  fixed  time  of  termination  or  a  definite  hiring  for  one  particular 
month;  Spidle  v.  Hess,  13  Pa.  Dist  R.  449,  20  Lane  L.  Rev.  385,  holding  whers 
tenant  from  month  to  month  holds  over  for  more  than  a  year  he  does  not  become 
a  tenant  from  year  to  year,  but  remains  a  tenant  from  month  to  month;  Pettit 
V.  Edwards,  18  Pa.  Dist.  R.  73,  36  Pa.  Co.  Ct.  21,  holding  that  landlord  affirms 
form  of  tenancy  by  electing  to  treat  one  holding  over  as  tenant;  Vogel  ▼.  Trum- 
berg,  26  Pa.  Co.  Ct  464,  12  Pa.  Dist.  R.  106,  holding  where  tenant  for  one 
month  holds  over  his  tenancy  becomes  one  from  month  to  month ;  Kaier  ▼.  Leahy, 
15  Pa.  Co.  Ct.  243,  holding  if  tenant  holds  over  after  expiration  of  term  of  one 
year  his  tenancy  becomes  one  for  another  year  upon  same  conditions  as  former 
holding. 

45  AM.  REP.  S80,  SLEEPER  v.  PENNSYLVANIA  R.  CO.  100  PA.  259. 
Railroad  ticlcet  as  contract. 

Cited  in  Callaway  v.  Mellett,  15  Ind.  App.  366,  57  A.  S.  R.  238,  44  N.  E.  198, 
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holding  termfi  of  ticket  constitute  contract  between  passenger  and  company. 

Cited  in  reference  note  in  39  A.  S.  R.  488,  as  to  where  contract  with  carrier 
is  deemed  to  have  been  made. 

Cited  in  notes  in  61  A.  S.  R.  79,  on  purchasers  of  railroad  tickets;  9  L.R.A. 
fiBS,  on  expulsion  of  passenger. 
—  Effect  of  possession  of  valid  ticket  from  unautborlzed  seller. 

Cited  in  Howard  v.  Chesapeake  &  O.  R.  Co.  11  App.  D.  C.  300,  holding  posses- 
sion  of  valid  ticket,  no  matter  from  whom  purchased,  entitled  holder  to  all  rights 
of  passenger  and  eharged  railway  company  with  all  duties  of  common  carrier. 

Cited  in  reference  note  in  68  A.  D.  672,  on  right  of  carrier  to  expel  passenger 
presenting  scalper's  ticket. 

4ft   AM.   BJB:P.   383,   KNEEDIiER  ▼.  NORRISTOWN,    100   PA.    368. 
Power  of  mnnidpalities  to  make  laws  in  regard  to  subjects  of  municipal 
concern. 

Cited  in  Rossbcrg  v.  State,  111  Md.  394,  134,  A.  S.  R.  626,  74  Atl.  581,  holding 
that  ordinance  cannot  be  enforced  by  forfeiture  in  absence  of  express  power. 

Cited  in  note  in  41  L.  ed.  U.  S.  520,  on  reasonableness  of  municipal  ordi- 
nances. 

Distinguished  in  Schrack  v.  Coatesville,  19  Pa.  Co.  Ct.  334,  6  Pa.  Dist.  R. 
425,  holding  a  borough  incorporated  under  general  borough  law  giving  it  au- 
thority to  prohibit  noxious  trades  within  its  limits  has  power  to  enact  an 
ordinance  providing  that  no  creamery  or  soap  manufacturing  establishments 
shall  be  c<mducted  within  borough  limits. 
Manlclpal  power  to  prescribe  building  regulations  and  Are  limits. 

Cited  in  Com.  v.  Corson,  36  Pa.  Super.  Ct.  7;  Philipsburg  v.  Central  Pennsyl- 
vania Teleph.  &  Supply  Co.  22  W.  N.  C.  572,  holding  without  specific  legislative 
authority  boroughs  have  no  power  to  pass  ordinances  prohibiting  the  erection 
of  frame  buildings  within  their  limits. 

Cited  in  reference  notes  in  52  A.  S.  R.  752,  on  validity  of  ordinances  for  fire 
pT<»tection;  62  A.  S.  R.  910,  on  regulations  concerning  fire  limits  within  muni- 
cipality; 93  A.  S.  R.  405,  on  power  of  municipality  to  require  fire  escapes  on 
certain  kinds  of  buildings. 

Cited  in  notes  in  93  A.  S.  R.  410,  on  constitutionality  of  building  regulations 
intended  to  promote  health,  safety,  and  morals;  12  L.R.A.  150,  cm  power  of 
municipality  to  prescribe  fire  limits;  12  L.R.A.  151,  on  effect  of  reservation  in 
ordinances  prescribing  fire  limits  of  power  to  permit  building  within  the  limits; 
38  L.R.A.  171,  on  municipal  power  over  wooden  and  frame  buildings  as  nui- 
sances; 16  E.  R.  C.  529,  on  power  to  establish  fire  limits. 

Distinguished  in  Ford  v.  Thralkill,  84  Ga.  169,  10  S.  E.  600;  Hubbard  v.  Med- 
ford,  20  Or.  316,  25  Pac.  640;  Baumgartner  v.  Hasty,  100  Ind.  575,  50  A.  R. 
830, — holding  legislature  having  granted  power  municipality  could  establish 
fiTe  limits;  Olympia  v.  Mann,  1  Wash.  389,  12  L.R.A.  150,  25  Pac  337,  holding 
where  charter  of  city  confers  ''power  to  make  regulations  for  prevention  of  ac- 
cidents by  fire,"  it  had  power  by  ordinance  to  establish  fire  limits. 

Disapproved  in  Kaufman  v.  Stein,  138  Ind.  49,  46  A.  S.  R.  368,  37  N.  E.  333,. 
holding  a  city,  without  reference  to  any  legislative  grant  has  inherent  power  to 
prescribe  fire  limits^  and  to  prohibit  the  removal  of  wooden  buildings,  into  such 
limits. 
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Limitations  of  reasonableness  und  necessity  on  ordaining  power  of  ma- 
niclpality. 

Cited  in  Ex  parte  Wygant,  39  Or.  429,  87  A.  S.  R.  673,  54  L.R.A.  636,  64  Pac. 
567,  lioldinj;  tinder  city  charter  authorizing  a  city  to  provide  for  the  health, 
cleanliness,  peace  and  good  order  of  the  city,  and  to  prevent  and  remove  nui- 
sances, an  ordinance  prohibiting  burials  in  certain  parts  of  city  which  are  dis- 
tant froni  any  inhabitants  or  any  public  thoroughfare,  is  unreasonable  and 
being  general  in  its  operation,  entirely  void;  Scranton  City  v.  Straff,  28  Pa. 
Super  Ct.  268,  holding  implied  power  of  municipalities  springs  from  necessity 
and  that  which  is  not  necessary  cannot  be  implied;  Com.  y.  Jackson,  34  Pa. 
Super.  Ct.  178,  holding  borough  has  no  power  to  impose  unreasonable  license 
tax;  Reading  City  v.  Reading  Steam  Heat  A  Power  Co.  20  Pa,  Co.  Ct.  411,  hold- 
ing municipality  may  impose  and  collect  reasonable  license  tax  without  special 
legislative  authority;  Lynn  v.  Freemansburg  Bldg.  &  L.  Asso.  117  Pa.  1,  2  A.  S. 
R.  639,  11  Atl.  637;  Lynn  v.  Freemansburg  Bldg.  &  L.  Asso.  20  W.  N.  C.  186,— as 
to  necessity  of  ordinance  being  reasonable;  Livingston  v.  Wolf,  136  Pa.  519,  20 
A.  S.  R.  936,  20  Atl.  651,  48  Phila.  Leg.  Int.  16,  holding  the  power  must  be 
exercised  under  regulations  that  are  general  and  uniform,  that  are  reasonable 
and  certain  and  that  are  in  conformity  with  the  constitution  and  laws;  Smock 
v.  Nazareth,  11  North  Co.  Rep.  310,  holding  footways  in  cities  and  boroughs 
under  mimicipal  control. 
^»  Reasonableness  as  Judicial  qnestlon. 

Cited  in  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  355  (dissenting  opinion), 
.as  to  question  of  reasonableness  of  ordinance  being  for  court;  Johnson  y.  Fay- 
-ette,  148  Ala.  497,  42  So.  621;  Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  621;  West 
Conshohocken  v.  Conshohocken  Electric  Light  &  P.  Co.  29  Pa.  Super.  Ct.  7; 
Com.  V.  Philadelphia,  H.  &  P.  R.  Co.  23  Pa.  Super.  Ct.  205;  Kittanning  y.  Kil- 
tanning  C<hiso1.  Natural  Gas  Co.  26  Pa.  Super.  Ct.  355;  Plains  Twp.  v.  Lehigh 
Valley  R.  Co.  13  Luzerne  Leg.  Reg.  24;  Lower  Merion  v.  Becker,  25  Montg.  Co. 
L.  Rep.  163;  Densmore  v.  Erie,  7  Pa.  Dist.  R.  355,  20  Pa.  Go.  Ct.  513,—- holding  all 
^rdinajices  must  be  reasonable  and  uniform  and  whether  reasonable  and  uniform 
is  question  for  court. 
Right  of  court  to  bring  to  its  aid  matters  of  common  knowledge. 

Cited  in  Geiger  v.  Perkiomen  &  R.  Tump.  Road,  4  Pa.  Dist  R.  Ill,  28  L.RJL 
458,  holding  it  has  the  right. 

45  AM.  REP.   S87,  BOWERSOX'S  APPEAL,    100  PA.   4S4. 

Right  of  illiterate  widow  to  letters  of  administration. 

Cited  in  Wilkey's  Appeal,  108  Pa.  567,  holding  fact  that  widow  of  a  decedent 
it  illiterate,  and  over  seventy  years  of  age,  does  not  deprive  her  of  statutory 
preferred  right  to  letters  of  administration  on  estate  of  husband,  where  she  ap- 
peared to  have  "as  good  business  capacity  as  ordinary  run  of  farmer's  wives." 

Cited  in  notes  in  93  A.  D.  686,  on  right  of  widow  to  administrate  estate  of 
liusband;  2  K  R.  C.  103,  on  right  of  husband  and  wife  to  administer  other's 
estate. 
Insolvency. 

Cited  in  Mueller  v.  Monongahela  Fire  Clay  Co.  183  Pa.  450,  88  Atl.  1009,  41 
W.  N.  C.  446,  28  Pittsb.  L.  J.  N.  S.  321,  holding  it  generally  signifies  insuffi- 
•ciency  of  assets  when  turned  into  money  to  discharge  existing  obligations; 
Fyock's  Estate,  135  Pa.  522,  19  Atl.  1066,  7  Pa.  Co.  a.  426;  Shafer's  Petition, 


Digitized 


by  Google 


235  NOTES  ON  AMERICAN  REPORTS.  [383-391 

12  Pa.  Dist  R.  216,  8  North  Co.  Rep.  302,  holding  poverly  is  not  insolvency; 
Kemper's  Estate,  21  Lane  L.  Rey.  174,  holding  poverty  not  insolvency. 

4S  AM.  REP.  888,  OYSTER  ▼.  OYSTER,  100  PA.  588,  liater  appeals 
in  187  Pa.  448,  21  A.  S.  R.  890,  20  Atl.  624,  26  W.  N.  €.  449,  47 
PhlU.  Jjeg.  Int.  584,  191  Pa.  606,  48  Atl.  411. 

'"Children**  as  word  of  limitation  or  purchase. 

Cited  in  Seip's  Estate,  11  North  Co.  Rep.  138;  Oyster  v.  Knull,  137  Pa.  448, 
21  A.  S.  R.  890,  20  Atl.  624,  26  W.  N.  C.  449,  47  Phila.  Leg.  Int.  534;  Oyster  v. 
Orris,  191  Pa,  606,  43  Atl.  411, — as  to  word  children  as  used  by  testator  being 
words  of  purchase;  Crawford  v.  Forest  Oil  Co.  77  Fed.  534;  Crandell  v.  Barker 
8  N.  D.  263,  78  N.  W.  347;  Crawford  v.  Forest  Oil  Co.  208  Pa.  6,  57  Atl.  47,— 
holding  it  word  of  purchase  and  not  limitation;  Xander  v.  Easton  Trust  Co.  217 
Pa.  485,  66  Atl.  759,  10  North.  Co.  Rep.  323,  holding  where  it  was  clearly  the 
intention  of  testator  that  remainderman  should  take  by  descent  from  donee  as 
'*heir8  of  the  body"  the  word  "children"  will  be  construed  as  words  of  limitation ; 
Potts  Y.  Kline,  174  Pa.  613,  34  Atl.  191 ;  Sheeley  v.  Neidhanuner,  40  W.  N.  C. 
545, — as  to  when  word  of  purchase. 

Cited  in  notes  in  12  L.R.A.(N.S.)  284,  on  "children"  as  a  term  of  purchase; 
11  Ii.RJL.  305,  on  meaning  of  "issue"  in  will. 
IVords  sufficient  to  restrict  fee  to  life  estate. 

Cited  in  Wilkinson  v.  Chambers,  181  Pa.  437,  37  Atl.  569,  holding  when) 
land  was  devised  to  wife  by  husband  the  words  "for  a  home"  as  used  in  devise 
were  not  sufficient  to  restrict  it  to  life  estate. 

45    AM.   REP.    891,    ORMEROD   ▼.    DEIARBiAN,    100   PA.    561. 
Contracts  mgainst  public  policy  because  of  interference  with  due  en- 
forcement of  laws. 

Cited  in  Elkhart  County  Lodge  v.  Crary,  98  Ind.  238,  49  A.  R.  746,  holding 
•contract  to  use  personal  influence  with  officer  of  government  to  award  contract, 
void;  Runt  v.  Herring,  2  Misc.  105,  21  N.  Y.  Supp.  244;  Spalding  v.  Ewing,  149 
Pa.  376,  34  A.  S.  R.  608,  24  Atl.  219,  15  L.R.A.  727,  30  W.  N.  C.  216,  22  Pitteb. 
Ll  J.  N.  8.  463;  Allen  v.  Line,  11  Pa.  Super.  Ct.  517,  holding  contracts  which 
have  for  their  subject  matter  any  interference  with  due  enforcement  of  the 
laws  are  void. 

Cited  in  note  in  117  A.  S.  R.  619,  520,  on  enforceability  of  contracts  involving 
improper  influence  of  executive  officers. 
—  Because  tending  to  stifle  prosecution. 

Cited  in  Weber  v.  Shay,  50  Ohio  St  116,  60  A.  S.  R.  743,  37  L.R.A.  230,  46 
N.  R  377,  holding  agreement  by  attorney  to  prevent  indictment,  void;  Geier 
V.  Shade,  42  Phila.  Leg.  Int.  362,  holding  valid  note  given  in  consideration  of 
withdrawal  of  criminal  prosecution  for  obtaining  money  under  false  pretenses; 
Pearoe  v.  Wilson,  111  Pa.  14,  56  A.  R.  243,  2  Atl.  99,  17  W.  N.  C.  67,  43  Phila. 
Leg.  Int.  216,  holding  a  mortgage  whose  consideration  in  whole  or  in  part  is  the 
stifling  of  a  prosecution  for  a  conspiracy  to  defraud  and  for  embezzlement  as  a 
bank  officer,  is  void. 

Cited  in  note  in  6  E.  R.  C.  391,  on  validity  of  agreements  to  stifle  criminal 
prosecutions. 
Contingent  fees  of  attorneys. 

Cited  in  Murray's  Estate,  2  Pa.  Dist.  R.  681,  13  Pa.  Co.  Ct.  70,  holding  pub- 
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lie  policy  forbids  that  an  attomey-at-law,  agreeing  for  a  contingent  fee  with 
his  client  for  an  interest  in  the  subjectrmatter  of  the  litigation  should  so  arrange 
with  the  latter  as  to  preclude  him  from  compromising  or  settling  the  case  with- 
out consent  of  attorney. 

Cited  in  reference  note  in  16  A.  S.  R.  593,  on  agreements  with  attorneys  for 
contingent  fees. 

Cited  in  notes  in  66  A.  D.  509,  513,  on  validity  of  contracts  for  lawyers'  pro- 
fessional services;  13  A.  S.  R.  297,  298,  as  to  what  contracts  of  attorneys  are 
void  as  against  public  policy. 

45  AM.  RBP.   894,  MHiliER'S  APPEAI/,   100  PA.   568. 
Compensation  for  services  as  between  near  relatives. 

Cited  in  Spackman's  Estate,  2  Chester  Co.  Rep.  259;  Woods  v.  Land,  30  Mo. 
App.  176, — ^holding  the  ordinary  presumption  of  an  agreement  to  pay  for  valuable 
iiervices  rendered  does  not  obtain  where  the  parties  occupy  a  family  relation,, 
and  the  closer  this  family  relation  is  the  farther  is  the  presumption  removed; 
Burgess  v.  Burgess,  109  Pa.  312,  1  Ail.  167,  43  Phila.  lig.  Int.  78,  holding  in 
order  to  establish  a  parol  agreement  between  a  father  and  a  son  to  devise  land 
to  the  son  in  consideration  of  his  services  to  his  father,  the  evidence  must  not 
only  be  direct,  positive,  express  and  unambiguous,  but  the  contracting  parties 
must  have  been  brought  face  to  face;  Mayfarth's  Appeal,  1  Sadler  (Pa.)  14,^ 
as  to  what  relationship  will  not  negative  an  implied  contract  to  pay  for  board 
furnished;  Barry's  Appeal,  1  Sadler  (Pa.)  449,  as  to  when  compensation  should 
be  allowed;  Finch's  EsUte,  33  Pittsb.  L.  J.  N.  S.  310;  Shadle's  Estate,  30  Pa. 
Super.  Ot.  161, — holding  between  parent  and  child  there  can  be  no  recovery  for 
services,  boarding  or  the  like,  in  absence  of  an  express  contract  to  pay  therefor; 
Cummiskey's  Estate,  18  Pa.  Dist.  R.  43,  holding  that  claims  for  wages,  board- 
ing and  nursing  decedent  should  not  be  scrutinized  so  as  to  exclude;  Conaugh- 
ton's  Estate,  2  Pa.  Dist.  R.  189,  12  Pa.  Co.  Ct.  590;  Kirkpatrick  v.  Gallagher, 
34  S.  C.  255,  15  S.  E.  450;  Jackson  v.  Jackson,  96  Va.  165,  31  S.  E.  78,— hold- 
ing question  is  whether  parties  contemplated  payment  and  dealt  with  each  other 
as  debtor  and  creditor. 
Admissibility  of  declarations  of  decedent  to  charge  estate. 

Cited  in  Rulofson  v.  Billings,  140  Cal.  452,  74  Pac.  35,  holding  that  declara- 
tions of  decedent  against  interest  are  admissible  in  support  of  contract,  in  action 
for  specific  performance;  Perkins  v.  Hasbrouck,  155  Pa.  494,  26  Atl.  695,  33 
W.  N.  C.  25,  holding  declarations  of  a  father-in-law  that  he  had  agreed  to  pay 
his  board  to  his  scm-in-law,  with  whom  he  lived,  are  admissible  in  suit  by  son- 
in-law  against  his  father-in-law's  administrator  for  boarding  decedent;  Gen 
V.  Demarra,  162  Pa.  530,  29  Atl.  761,  holding  in  action  by  a  son-in-law  against 
his  mother-in-law's  estate  for  board,  where  one  of  the  witnesses  testifies  that 
decedent  told  her  that  she  had  promised  to  pay  her  son-in-law  for  board,  the  case 
must  be  submitted  to  the  jury;  Dettenmaier's  Estate,  8  Pa.  Dist.  R.  273; 
Rhoades's  Estate,  13  Pa.  Dist.  R.  287,  29  Pa.  Co.  Ct.  512,— holding  declarations 
of  a  decedent  made  to  a  member  of  his  own  family,  under  circumstances  which 
showed  that  they  were  not  loose  nor  hasty  utterances,  supplemented  by  testimony 
drawn  from  witness's  own  knowledge,  are  admissible  to  charge  estate,  though 
made  in  absence  of  claimant;  Yeager's  Estate,  18  Pa.  Dist.  R.  980,  holding  dec- 
larations of  promisor  in  absence  of  promisee,  evidence  to  prove  contract;  Enapp's 
Estate,   16  Lane.  L.  Rev.  33,  on  construction  of  word  "paying^  in  claim  for 
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servioes;  Gloss's  Estate,  36  Pa.  Co.  Ct  457,  holding  that  declarations  by  decedent 
that  she  was  paying  board  to  stepson  is  admissible  on  claim  against  estate  for 
unpaid  board. 
Findings  of  auditor. 

Cited  in  Cameron  ▼.  Crossman,  4  Pa.  Co.  Ct  316,  holding  if  parties  submit 
their  testimony  without  demand  for  an  issue,  they  must  abide  by  the  report, 
unless  the  excepting  party  can  show  the  auditor's  finding  was  clearly  wrong 
and  without  evidence  to  support  it. 
Claim  for  serrices  against  estates. 

Cited  in  Bugh's  Estate,  9  Pa.  Dist.  R.  276;  Ready's  Estate,  16  Phila.  406, 
41  Phila.  Leg.  Int.  478, — as  to  when  they  should  be  allowed;  Betz's  Estate,  18 
Lane.  Jm  Rev.  97,  on  allowance  of  claim  for  board  of  decedent  from  time  of  her 
declaration  that  she  would  pay  for  her  board;  Sollenberger's  Estate,  15  Lauc. 
L.  Rev.  284,  disallowing  claim  of  daughter  for  board  of  mother,  where  there  is 
no  evidence  of  any  intention  of  daughter  to  make  claim  for  her  services. 

45  AM.  REP.   897,  COYLE  t.  COM.    100  PA.   573. 
Insanity  as  defense  in  criminal  actions  —  What  constitutes. 

Cited  in  Parsons  v.  State,  81  Ala.  577,  60  A.  R.  193,  2  So.  854;  Flanagan  v. 
State,  103  Ga.  619,  30  S.  E.  550,— holding  an  exception  to  general  rule  that 
one  is  criminally  responsible  who  had  sufficient  reason  to  distinguish  between 
right  and  wrong  as  to  a  particular  act  conmiitted  by  him,  exists  in  a  case  where 
it  spears  that,  though  accused  had  such  knowledge,  his  will  in  consequence 
of  some  delusion  brought  about  by  mental  disease,  was  over  mastered  so  that 
there  was  no  criminal  intent  as  to  act  in  question;  Com.  v.  Hillman,  189  Pa. 
548,  69  A.  S.  R.  712,  42  Atl.  196,  43  W.  N.  C.  356,  29  Pittsb.  L.  J.  N.  S.  268, 
holding  to  establish  homicidal  mania  as  justification  it  is  necessary,  either 
to  show  by  clear  proof  its  contemporaneous  existence  evidenced  by  present  cir- 
cumstances, or  the  existence  of  an  habitual  tendency  developed  in  previous  cases, 
becoming  in  itself  second  nature. 

Cited  in  reference  note  in  60  A.  S.  R.  686,  on  insanity  as  defense  in  criminal 


Cited  in  note  in  60  A.  R.  219,  on  proof  of  insanity  as  defense  to  crime. 

—Borden  of  proof  as  to  Insanity. 

Cited  in  Kelch  v.  State,  55  Ohio  St  146,  60  A.  S.  R.  680,  39  L.R.A.  737,  45 
N.  E.  6,  holding  accused  is  bound  to  establish  insanity  by  a  preponderance  of 
eridenee,  but  should  be  held  to  no  higher  degree  of  proof;  Ball  v.  Com.  81  Ky. 
662;  Com.  v.  Heidler,  191  Pa.  375,  43  Atl.  211,  44  W.  N.  C.  310;  Com.  v.  Wash- 
ington,  202  Pa.  148,  51  AtL  759;  Lovegrove  v.  SUte,  31  Tex.  Crim.  Rep.  491, 

21  a  W.  191;  Com.  v.  Wireback,  190  Pa.  138,  70  A.  S.  R.  625,  42  Atl.  542,  43 
W.  N.  C.  506,  16  Lane.  L.  Rev.  137, — holding  accused  must  establish  insanity  by 
fairly  preponderating  evidence;  Com.  v.  Gerade,  145  Pa.  289,  27  A.  S.  R.  689, 

22  AtL  464,  28  W.  N.  C.  261,  22  Pittsb.  L.  J.  N.  S.  65,  holding  evidence  which 
creates  only  a  mere  or  reasonable  doubt  as  to  his  sanity  will  not  justify  an 
acquittal,  but  it  is  error  to  instruct  that  the  fact  of  insanity  when  crime  was 
committed  must  be  clearly  proved;  Com.  v.  Palmer,  222  Pa.  299,  128  A.  S.  R. 
809,  19  L.R.A.(N.S.)  483,  71  Atl.  100,  holding  burden  of  sustaining  defense  of 
insanity  upon  those  having  charge  of  defense;  Com.  v.  Lee,  226  Pa.  283,  75  Atl. 
411,  holding  it  reversible  error  in  murder  trial  to  charge  that  jury  "should  be 
folly  satisfied  of  defendant's  insanity  before  they  acquit.** 
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Cited  in  reference  note  in  46  A.  R.  778^  on  burden  of  proving  insanity  in  erim^ 
inal  case. 

Cited  in  noi^  in  97  A.  D.  177 ;  76  A.  S.  R.  97,— on  burden  of  proof  as  to  in- 
sanity set  up  as  an  excuse  for  crime;  18  L.R.A.  227,  on  irresistible  impulse  as 
an  excuse  for  crime;  36  L.R.A.  727,  on  burden  of  proof  as  to  sanity;  36  UELA. 
722,  on  presumption  of  sanity  with  relation  to  criminal  acts. 

—  Attempt  to  conunlt  suicide  as  evidence  of. 

Cited  in  State  v.  Harrison,  36  W.  Va.  729,  18  L.R.A.  224,  16  S.  E.  982,  hold- 
ing it  evidence  to  show  insanity  but  it  does  not  show  it  necessarily. 
Preliminary  inquiry  as  to  sanity  of  accused. 

Cited  in  Com.  v.  Weber,  18  Phila.  437,  44  Phila.  Leg.  Int.  430,  21  W.  N.  C. 
413,  holding  where  suggestion  is  filed  that  prisoner  is  insane  at  time  of  arraign- 
ment, he  has  no  absolute  right  to  have  a  preliminary  inqmry  into  his  sanity  but 
such  inquiry  is  a  matter  within  the  sound  discretion  of  the  judge. 
"Weight  of  evidence"  and  "clear  and  satisfactory  evidence"  distln- 
gnlsbed. 

Cited  in  Guernsey  v.  Proude,  13  Pa.  Super.  Ct.  406;  Taylor  v.  Paul,  6  Pa. 
Super.  Ct.  496,  holding  the  latter  implies  a  higher  degree  of  proof  than  former. 

Cited  in  notes  in  39  L.R.A.  739,  on  proof  of  insanity  in  criminal  cases  by  pre- 
ponderance of  the  evidence;  39  L.ILA.  741,  on  what  constitutes  a  sufficient  pre- 
ponderance of  the  evidence  as  to  insanity  in  criminal  cases. 
Rights  of  one  on  trial  for  life. 

Cited  in  Taylor  v.  Com.  109  Pa.  262,  42  Phila.  Leg.  Int  193,  as  to  <me  on 
trial  for  his  life  being  entitled  to  all  due  protection  law  has  thrown  around 
him. 

45  AM.  REP.   400,  McILTAINE  v.  LANTZ,   100   PA.   586. 
Uabiltty  for  injuries  caused  by  domestic  animals. 

Cited  in  Troth  v.  Wills,  42  W.  N.  C.  604,  8  Pa.  Super.  Ct.  1  (dissenting  opin- 
ion), as  to  the  liability. 

Cited  in  notes  in  22  L.RJ^.  106,  on  sufficiency  of  fences;  3  E.  R.  C.  121,  on 
liability  for  injuries  done  by  animals  while  straying;  duty  of  owner  to  con- 
fine them. 

—  Domestic  animals  dangerous  or  vicious  by  nature. 

Cited  in  Briscoe  v.  Alfrey,  61  Ark.  196,  64  A.  S.  R.  203,  30  L.R.A.  607,  32 
S.  W.  606,  holding  under  statute  making  the  owner  of  any  seed  horse  or  un- 
altered mule  or  jack  liable  "for  all  damages  that  may  be  sustained  by  running 
at  large  of  any  such  seed  horse,  jack  or  mule"  the  owner  of  an  unaltered  mule 
is  not  liable  to  owner  of  a  filly  killed  by  mule  while  at  large,  where  mule 
was  kept  confined  in  a  strong  stable  surrounded  by  a  strong  high  fence,  but  had 
broken  out  during  night  without  owner's  knowledge;  Clore  v.  Mclntire,  120 
Ind.  262,  22  N.  E.  128,  holding  one  who  drives  a  vicious  stallion  into  crowd 
liable;  Johnston  v.  Mack  Mfg.  Co.  66  W.  Va.  644,  131  A.  S.  R.  979,  24  L.R.A. 
(N.S.)  1189,  64  S.  E.  841,  holding  owner  of  boar  not  liable  for  injury  inflicted  by 
him,  unless  he  was  known  by  owner  to  be  vicious. 

Cited  in  reference  note  in  48  A.  R.  263,  on  scienter  in  action  for  injury  by 
animal. 

Cited  in  note  in  3  E.  R.  C.  118,  on  liability  for  keeping  mischievous  animal 
with  knowledge  of  its  propensities. 
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45  AM.  REP.  402,  liANCASTER  COUNTY  T.  MISHLER,   100  PA.  624. 
Occasion  for  coroner's  inquest. 

Cited  in  Oark  County  v.  Calloway,  52  Ark.  361,  12  S.  W.  766;  Re  Metzger,^ 
8  Pa.  Dist.  R.  673;  Burnett  v.  Lackawanna  County,  9  Pa.  Co.  Ct.  96;  Pfouts's 
Case,  7  Pa.  Co.  Ct.  265,  holding  coroner  should  hold  inquest  whenever  he  ha* 
cause  to  suspect  that  the  deceased  was  feloniously  destroyed,  but  not  where  death 
results  from  disease  or  natural  cause,  or  by  some  accident;  Fayette  County  v. 
Batton,  108  Pa.  691,  holding  where  several  persons  have  been  killed  by  same 
violence,  under  circumstances  proper  to  be  inquired  of  by  coroner's  inquest,  it 
is  proper  and  necessary  for  coroner,  acting  in  good  faith,  to  hold  a  separate  in- 
qfuest  over  each  body;  Miller  v.  Cambria  County,  29  Pa.  Super.  Ct.  166,  holding 
where  it  is  apparent  that  death  was  caused  by  disease  or  by  negligence  of 
deceased  or  was  purely  accidental  the  coroner  has  no  jurisdiction  and  is  not 
entitled  to  fees;  Bums's  Case,  6  Pa.  Co.  Ct.  649,  holding  it  the  duty  of  coroners,. 
or  justices  of  the  peace  acting  as  coroners,  to  hold  inquests  super  visium  corporis, 
only  where,  upon  inquiry,  they  find  that  there  is  reasonable  suspicion  of  murder 
or  manslaughter;  Bender's  Case,  8  Pa.  Co.  Ct.  664,  holding  where  there  is- no 
suspicion  of  crime  or  violence  and  "no  marks  of  violence"  are  apparent  upon 
the  body  and  it  appears  that  decedent  ''died  by  the  visitation  of  God  in  a  natural 
way,"  it  is  the  duty  of  coroner  to  proceed  no  further;  and  costs  cannot  be  al- 
lowed for  an  inquest  in  such  case;  Lee's  Case,  9  Pa.  Co.  Ct.  474,  holding  where 
death  is  caused  by  accident  and  the  circxunstances  are  known,  no  inquest  should 
be  held,  but  when  body  is  found  with  marks  of  violence  the  cause  of  death  un> 
known  or  where  there  is  reasonable  cause  to  believe  that  death  was  caused  by 
violence  or  undue  means,  the  result  of  criminal  negligence,  an  inquest  should  be 
held;  Re  Coroner's  Inquests,  28  Pa.  Co.  Ct.  428,  holding  it  duty  of  coroner  to 
hold  inquest  where  he  has  cause  to  suspect  that  deceased  was  feloniously  de- 
stroyed; Watson  V.  Beaver  Co.  9  Pa.  Co.  Ct.  496,  27  W.  N.  C.  469;  McFadgen  v. 
Chester  County,  10  Pa.  Co.  Ct.  124, — holding  where  coroner  has  no  reason  to 
believe  that  death  was  other  than  natural,  he  is  not  justified  in  holding  inquest; 
Re  Cochrane,  12  Pa.  Dist.  R.  477,  27  Pa.  Co.  Ct.  282,  holding  coroner  is  not  justi- 
fied in  holding  an  inquest  where  there  is  no  question  but  that  the  deceased  com- 
mitted  suicide;  Uhler  v.  Northampton  County,  1  Lehigh  Valley  L.  Rep.  213, 
holding  it  coroner's  duty  to  hold  inquest  in  all  cases  where  he  has  cause  to 
suspect  that  death  was  result  of  violence  or  that  deceased  was  feloniously  de- 
stroyed; Winger  v.  McKean  County,  18  Montg.  Co.  L.  Rep.  88,  8  Del.  Co.  Rep. 
431,  11  Pa.  Dist.  R.  656,  26  Pa.  Co.  Ct.  126,  holding  that  coroner  cannot  in  all 
cases  bind  county  to  pay  expenses  of  coroner's  inquest. 

Cited  in  reference  note  in  65  A.  S.  R.  222,  on  duty  of  coroner  to  hold  in- 
quest. 

Cited  in  notes  in  21  L.R.A.  394,  as  to  when  coroner's  inquest  is  necessary  or 
proper;  31  L.R.A.  640,  on  power  of  coroners  to  order  post  mortem  examina- 
tions. 
Presumption  as  to  good  faith  of  coroner  in  holding  Inquests. 

Cited  in  Stults  v.  Allen  County,  168  Ind.  639,  81  N.  E.  471,  11  A.  k  E.  Ann. 
Gas.  1021;  Re  Fayette  County  Coroner's  Inquests,  36  Pittsb.  L.  J.  N.  S.  265, 
9  Del.  Co.  Rep.  431,  30  Pa.  Co.  Ct.  321;  Re  Fayette  County  Coroner's  Returns, 
24  Pa.  Co.  Ct.  498;  Walker  v.  McKean  County,  31  Pa.  Co.  Ct.  664,  15  Pa.  Dist. 
R.  577^ — ^holding  presumption  is  that  coroner  acted  in  good  faith  in  holding  in* 
quest. 
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Jndidal  capacity  of  coroner  at  Inquest. 

Cited  in  Lehigh  County  v.  Schock,  113  Pa.  373,  7  Atl.  52,  18  W,  N.  C.  326, 
43  Phila.  Leg.  Int.  498;  Com.  v.  Higgins,  5  Eulp,  269;  Ralston  y.  Tobin,  23  Pa^ 
Co.  Ct.  556, — ^holding  in  holding  inquest  coroner  acts  in  a  judicial  capacity; 
Ralston  v.  Tobin,  30  Pittsb.  L.  J.  N.  S.  350,  9  Pa.  DUt.  R.  234,  holding  a  wit- 
ness in  attendance  at  a  coroner's  inquest  is  privileged  from  arrest  upon  a  capias 
ad  respondendum. 

Verdict  of  coroner's  jury  as  evidence  of  cause  of  death. 

Cited  in  Germania  L.  Ins.  Co.  v.  Lewin,  24  Colo.  43,  65  A.  S.  R.  216,  51  Pac 
468  (dissenting  opinion),  as  to  verdict  being  prima  facie  evidence  of  cause  of 
death  as  therein  found. 

45  AM.  REP.  405,  STATE  t.  SWINNEY,  60  MISS.  80. 
Discharge  of  surety  on  bond  by  change  of  principars  obligation. 

Cited  in  Hare  v.  Marsh,  61  Wis.  435,  50  A.  R.  141,  21  N.  W.  267,  holding 
surety  upon  bond  on  appeal  from  justice's  court  not  released  by  amendment  to 
eonl plaint  in  appellate  court  increasing  damages  claimed  to  amoimt  beycmd  juris- 
diction of  justice's  court;  Grisham  v.  Lutric,  76  Miss.  444,  24  So.  169,  holding 
defense  of  statute  of  frauds  personal  to  parties  to  contract. 

Cited  in  reference  note  in  93  A.  D.  528,  on  effect  of  legislative  eztensicm  of 
time  for  accoimting  of  tax  collector  on  liability  of  sureties. 

45   AM.  REP.   410,   CALDWEIili  T.   HALIi,   60  MISS.   330. 
liiabllity  of  bailee  for  loss  of  goods  by  theft. 

Cited  in  Carlyon  v.  Fitzhenry,  2  Ariz.  266,  15  Pac.  273,  holding  that  where 
money  is  placed  in  safe  of  bailee  for  safe  keeping,  he  is  not  liable  for  its  loss 
through  robbery  though  there  was  an  agreement  that  he  might  use  the  money 
if  he  found  it  necessary,  he  having  made  no  use  thereof;  Knights  v.  Piella,  111 
Mich.  9,  66  A.  S.  R.  375,  69  N.  W.  92,  on  liability  of  Uilee  for  bailed  goods 
stolen  while  in  his  custody. 

Cited  in  reference  note  in  2  A.  S.  R.  596,  on  diligence  required  of  gratuitous 
bailee. 

Cited  in  note  in  9  E.  R.  C.  286,  on  degree  of  care  required  of  bailee  for  safe- 
keeping. 

Bailment  or  sale. 

Cited  in  Scott  Min.  k  Smelting  Co.  v.  Shultz,  67  Kan.  605,  73  Pac  903,  ob 
distinction  between  bailment  and  sale. 

45  AM.  REP.  412,  TURNER  T.  STATE,  60  MISS.  351. 

Right  to  compel  wife  to  testify  against  husband  for  crime  npon  her. 

Cited  in  Johnson  v.  State,  94  Ala.  53,  10  So.  427;  Bramlette  v.  Stat^  21 
Tex.  App.  611,  57  A.  R.  622,  2  S.  W.  765,— holding  that  wife  may  be  compelled 
to  testify  against  her  husband  in  criminal  prosecution  of  husband  for  an  as- 
sault upon  her;  Ex  parte  Beville,  58  Fla.  170,  27  L.R.A.(N.S.)  273,  50  So.  685, 
19  A.  &  E.  Ann.  Cas.  48  (dissenting  opinion),  on  wife  as  witness  against  hus- 
band. 

Cited  in  notes  in  106  A.  S.  R.  766,  cm  compelling  husband  or  wife  to  testify 
against  the  other  in  criminal  prosecutions;  2  L.R.A.(NJ3.)  863,  on  husband  or 
wife  as  witness  against  the  other  in  case  of  crime  against  third  persons. 

Distinguished  in  State  v.  Vaughan,  136  Mo.  App.  645,  118  S.  W.  1186,  holding 
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that  wife  will  not  be  compelled  to  testify  agninst  husband  prosecuted  for  dis- 
iurbing  peace  of  wife. 

45  AM.  KEP.  414,  MBADBRS  T.  GRAY,   60  BOSS.  400. 
Rate  of  Interest  after  maturity  of  debt. 

Cited  in  Tishimingo  Say.  Inst.  y.  Buchanan,  60  Miss.  496,  holding  that  rate 
of  interest  on  a  debt  fixed  by  contract,  continues  after  maturity  of  the  debt  as 
well  as  prior  thereto. 

Cited  in  reference  note  in  76  A.  D.  602,  on  determination  of  amount,  where 
interest  is  allowed  as  damages. 

Cited  in  note  in  47  A.  R.  70,  on  rate  of  interest  after  maturity  of  obligation 
bearing  interest  at  special  rate;  26  L.  ed.  U.  S.  531,  on  rate  of  interest  after 
maturity. 
RJ^t  to  appeal. 

Cited  in  notes  in  45  A.  S.  R..271,  on  judgment  plaintiff's  right  to  appeal  after 
satisfaction  of  judgment;  29  L.R.A.(N.S.)  35,  36,  on  right  to  appeal  from  un- 
fayorable  while  accepting  fayorable  part  of  decree,  judgment,  or  order. 

Distinguished  in  Adams  y.  Carter,  92  Miss.  579,  47  So.  409,  16  A.  &  E.  Ann. 
Caa.  76,  holding  that  appeal  by  plaintiff  from  judgment  for  part  of  his  demand 
is  barred  by  his  accepting  payment  of  judgment. 

4S  AM.  REP.  416,  TUCKER  t.  DONAIiD,  60  MISS.  460. 
Statements  in  medical  books  as  eyidenee. 

Cited  in  Bixby  y.  Omaha  &  C.  B.  R.  &  Bridge  Co.  105  Iowa,  293,  67  A.  S.  R. 
299,  43  Ii.R.A.  533,  75  N.  W.  182,  holding  that  extracts  from  standard  medical 
books  cannot  be  read  to  the  jury  to  proye  symptoms  of  disease  where  such  books 
haye  not  been  mentioned  by  witnesses  whom  they  are  offered  to  contradict; 
Rogers  y.  State,  77  Vt  454,  61  Atl.  489,  holding  that  statements  from  medical 
books  on  insanity  are  not  eyidenee. 

Cited  in  notes  in  59  A.  D.  180,  185,  on  admissibility  of  medical  works  as 
evidence  and  authority;  51  A.  R.  680,  on  admissibility  of  scientific  books  as 
eyidenee;  40  L.R.A.  553,  562,  565,  on  admissibility  of  scientific  books  and 
treatises  relating  to  inexact  sciences. 

4ft  AM.  REP.  418,  BICKERSTAFF  v.  BfARIilN,  60  MISS.  609. 
"Degree  of  proof  required  by  one  occnpylng  position  of  trust. 

Cited  in  note  in  6  E.  R.  C.  877,  on  degree  of  proof  necessary  on  part  of  one 
who  oeenpies  position  of  trust  or  sustains  position  of  legal  or  natural  authori^ 
oyer  another,  to  establish  yalidity  of  gift  or  benefit  from  latter  to  former  or  any 
financial  settlement  between  them. 

4ft  AM.  REP.  420,  EX  PARTE  BOURGEOIS,  60  MISS.  663. 
Power  of  mnniclpality  as  to  punishment  of  offenses. 

Cited  in  reference  notes  in  45  A.  R.  134,  on  right  of  municipal  corporation  to 
pass  ordinance  against  acts  forbidden  by  general  law;  8  A.  S.  R.  549,  on  police 
powers  of  municipal  corporations;  40  A.  S.  R.  782,  on  yalidity  of  penal  mu- 
nieipal  ordinances. 

Cited  in  notes  in  110  A.  S.  R.  161-153,  on  power  of  municipality  to  make 
eriniinal  and  punish  acts  already  covered  by  statute;   1  L.R.A(N.S.)    383,  on 
right  of  municipality  to  enact  ordinances  on  subject  coyered  by  state  law;  17 
Am.  Rep.  Vol.  XIX.--16. 
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L.R.A.(N.S.)  68,  on  power  of  municipality  under  general  welfare  clause  to  punish 
violation  of  ordinance  in  excess  of  power  where  same  act  is  an  offense  under 
state  law;  17  L.R.A.(N.S.)  70,  on  conviction  of  violation  of  municipal  ordinance 
as  bar  to  prosecution  for  violation  of  state  statute. 

Distinguished  in  Van  Buren  v.  Wells,  63  Ark.  308,  22  A.  S.  R.  214,  14  S.  W. 
38,  holding  that  municipal  corporation  has  power  to  pass  ordinances  providiiig 
for  punishment  of  offenses  which  are  also  punishable  under  general  laws. 

45  AM.  REP.   428,  MIUJSB  T.  PEE^PLBS,   60  MISS.   819. 
LiUbllity  of  hotelkeeper  for  loss  of  baggage  left  by  departing  gueat. 

Cited  in  Hoffman  v.  Roessle,  39  Misc.  787,  81  N.  Y.  Supp.  201,  holding  hotel- 
keeper  not  liable  where  guest  paid  his  bill  and  departed  leaving  his  baggage 
which  was  subsequently  taken  away  upon  a  forged  order;  O'Brien  y.  Vaill,  22 
Fla.  627,  1  A.  8.  R.  219,  1  So.  137,  holding  innkeeper  not  liable  where  subsequent 
to  departure  of  guest  his  baggage  waa  stolen  from  the  hotel. 

Cited  in  reference  notes  in  1  A.  8.  R.  221,  on  landlord's  liability  for  baggage 
left  behind  by  a  guest  giving  up  room;  13  A.  8.  R.  783,  on  validity  of  contract 
with  shipper  limiting  carrier's  liability;  20  A.  8.  R«  187,  on  liability  of  inn- 
keepers for  baggage;  62  A.  D.  591;  105  A.  S.  R.  940, — as  to  when  person  ceases 
to  be  guest  at  inn;  99  A.  8.  R.  588,  on  effect  of  guesfs  intention  to  return  on 
liability  of  innkeeper  for  loss  of  property;  6  L.R.A.  485,  on  liability  of  inn- 
keepers as  bailees;  28  L.R.A.(N.S.)  496,  on  duty  of  innkeeper  as  to  effects  of 
one  leaving  without  intention  of  returning  as  guest;  13  E.  R.  C.  130,  on  lia- 
bility of  innkeeper  for  goods  brought  to  inn. 

45  AM.  REP.   424,  BOARD  OF  SUPERVISORS  t.  COWAN,   60   MISS. 

876. 
For  what  purpose  legislature  may  authorise  tax. 

See  Bush  v.  Orange  County  Supers.  159  N.  Y.  212,  45  L.R.A.  556,  53  N.  S. 
1121,  holding  that  legislature  cannot  authorize  taxation  to  pay  gratuities  to 
private  individuals. 

45   AM.   REP.    427,   FAIRCHILD  v.   NEW  ORLEANS  A  N.  E.   R.   CO. 

60  MISS.  981. 
Liability  of  master  for  act  of  servant. 

Cited  in  Jones  v.  Hoge,  47  Wash.  663,  125  A.  S.  R.  915,  14  LJLA.(N.S.)  216, 
92  Pac.  433,  on  liability  of  master  for  act  of  servant  outside  scope  of  his  em- 
ployment. 

Cited  in  notes  in  76  A.  S.  R.  416,  on  liability  for  negligence  of  independent 
contractor  in  performing  railroad  work;  27  L.RJL  178,  on  limitation  of  scope 
of  servant's  employment  for  acts  for  which  master  will  be  liable;  37  L.R.A. 
49,  on  liability  of  principal  or  agent  for  injuries  committed  by  servant  employed 
by  agent. 

45  AM.  REP.  428,  CHICAGO,  ST.  L.  A  N.  O.  R.  CO.  v.  MOSS,  60  MISS. 

lOOS. 
Right  of  carrier  to  limit  its  liability  by  contract. 

Cited  in  Louisville  &  N.  R.  Co.  ▼.  Oden,  80  Ala.  38,  holding  that  common 
carrier  may  limit  its  liability  by  special  contract  except  as  to  losses  resu1tin|^ 
from  negligence. 

Cited  in  reference  note  in  48  A.  R.  742,  on  limitation  of  carrier's  liability. 
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Cited  in  note  in  4  £.  R.  C.  695^  on  rigbt  of  carrier  to  exempt  himself  by 
contract  from  liability  for  negligence. 
Burden  of  proof  as  to  negligence  of  common  carrier. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nicbolai,  4  Ind.  App.  119,  51  A.  S. 
R.  206,  30  N.  E.  424;  Brennisen  v.  Pennsylvania  R.  Co.  100  Minn.  102,  110  N. 
W.  362,  10  A.  &  £.  Ann.  Cas.  169, — holding  that  proof  of  loss  or  damage  to 
goods  during  transit  throws  burden  upon  carrier  to  show  that  it  was  not  caused 
by  negligence;  Philadelphia,  B.  &  W.  R.  Co.  v.  Diffendal,  109  Md.  494,  72  Atl. 
458,  holding  that  burden  of  proof  is  upon  connecting  carrier  to  show  that  he 
received  goods  in  damaged  condition;  Newberger  Cotton  Co.  v.  Illinois  C.  R. 
Co.  76  Miss.  303,  23  So.  186;  Mitchell  v.  Carolina  C.  R.  Co.  124  N.  C.  236,  44 
T^K,A.  515,  32  S.  E.  671, — ^holding  that  where  carrier  has  limited  its  liability 
by  eontract,  burden  is  upon  carrier  to  show  that  the  loss  was  within  the  exemp- 
tion and  also  to  show  itself  free  from  negligence. 

CSted  in  reference  note  in  1  A.  S.  R.  696,  on  burden  on  carrier  of  proving 
absence  of  negligence. 

Disapproved  in  Witting  v.  St.  Louis  k  S.  F.  R.  Co.  101  Mo.  631,  20  A.  8.  R. 
636,  10  L.R.A.  602,  14  S.  W.  743,  holding  that  where  carrier  is  by  contract 
exempted  from  liability  in  certain  cases,  he  must  show  that  loss  was  within 
the  exemption  and  burden  of  proving  carrier's  negligence  is  then  upon  plaintiff. 

45  AM.  BEP.   488,   MANDELBAUM  v.   6REGOVICH,    17   NEV.   87,  28 

PAC.  121. 
Validity  of  sale  or  contract  by  person  without  required  license. 

Cited  in  Vermont  Loan  &  T.  Co.  v.  Hoffman,  5  Idaho,  376,  95  A.  S.  R.  186, 
37  LJLA.  609,  49  Pac.  314,  holding  that  money  loaned  may  be  recovered  if  the 
person  lending  it  is  engaged  in  the  business  without  license  required  by  statute; 
Banks  v.  McCosker,  82  Md.  518,  51  A.  S.  R.  478,  34  Atl.  639,  holding  that  pur- 
chase price  of  goods  sold  by  peddler  may  be  recovered  though  he  had  no  license 
as  required  by  statute;  Fairly  v.  Wappoo  Mills,  44  S.  C.  227,  29  L.R.A.  215, 
22  S.  R  108,  holding  that  broker  may  recover  commission  on  sales  made  though 
he  had  no  license  as  required  by  ordinance;  Eberstadt  v.  Jones,  19  Tex.  Civ. 
App.  480,  48  S.  W.  558,  holding  that  vendor  of  intoxicating  liquor  may  main- 
tain suit  for  purchase  price  of  liquor  though  he  had  no  license  at  time  of  making 
the  sale;  A.  Booth  &  Co.  v.  Weigand,  30  Utah,  135,  10  L.R.A.(N.S.)  693,  83  Pac. 
734,  holding  contract  valid  though  entered  into  by  foreign  corporation  which 
had  not  complied  with  statute  governing  foreign  corporations  doing  business  in 
the  state;  Ober  v.  Stephens,  54  W.  Va.  354,  46  S.  E.  195,  sustaining  recovery 
on  contract  for  sale  of  land  of  commission  though  made  in  violation  of  a  statute 
requiring  a  license  for  making  such  sales. 

Cited  in  notes  in  16  L.R.A.  425,  on  effect  of  failure  to  procure  license  for 
business  on  contracts  of  agents,  brokers,  etc.;  12  L.R.A.(N.S.)  613,  on  validity 
of  eontract  in  violation  of  statutes  regulating  and  licensing  trades  and  occupa- 
tions; 12  L.R.A.(N.S.)  616,  on  validity  of  contracts  violating  statute  regulating 
and  licensing  occupation  of  hawkers. 

45   AM.   REP.    487,   PETERSON  t.   BROWN,    17   NEV.    172,    80   PAC. 

•97. 
Validity  of  deed  In  fraud  of  creditors  as  between  parties. 

Cited  in  Hallyburton  v.  Slagle,  130  N.  C.  482,  41  S.  B.  877,  holding  that  deed 
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in  fraud  of  creditors  is  valid  as  between  the  parties  thereto;  Haley  t.  Eureka 
County  Bank,  20  Nev.  410,  22  Pac.  1098;  Haley  v.  Eureka  County  Bank,  21 
Xev.  127,  12  L.R.A.  815,  26  Pac.  64  (dissenting  opinion), — on  same  point. 

Cited  in  note  in  3  A.  S.  R.  739,  on  grantee's  right  to  lay  claim  to  property 
on  ground  that  conveyance  to  him  was  in  fraud  of  creditors. 
£stoppel  by  deed. 

Cited  in  reference  note  in  8  A.  S.  R.  392,  on  estoppel  of  one  executing  deed 
to  defraud  creditors  from  denying  grantee's  title. 

Cited  in  note  in  11  E.  R.  C.  71,  on  estoppel  by  deed. 
Estoppel  by  sllenoo. 

Cited  in  reference  note  in  47  A.  R.  401,  on  estoppel  by  omission  to  speak. 

46  AM.  REP.  44S,  TOGNINI  T.  KTIjE,  17  NEV.  S09,  SO  PAC.  8S9^ 
Sufficiency  of  deliTery  of  ponderous  chattels  as  against  creditors. 

Cited  in  Barker  y.  Liyingston  County  Nat.  Bank,  80  IlL  App.  591,  holding 
that  posting  notices  on  cribs  of  com  stating  that  contents  thereof  belong  to 
purchaser  is  sufficient  deliyery  as  against  creditors  of  Tendor;  Sequeira  t.  Col- 
lins, 153  Cal.  426,  95  Pac.  876;  Wilson  y.  Hill,  17  Ney.  401,  30  Pac.  1076,--on 
sufficiency  of  delivery  in  case  of  cumbrous  property. 

Cited  in  notes  in  97  A.  D.  347,  on  what  delivery  sufficient  as  against  cred- 
itors and  subsequent  purchasers;  5  E.  R.  C.  97,  on  what  constitutes  a  change 
of  possession  of  goods  mortgaged  or  sold. 
When  question  of  yariance  may  be  raised. 

Cited  in  Colorado  Mortg.  ft  Invest  Co.  v.  Rees,  21  Oolo.  435,  42  Pac  42, 
holding  that  question  cannot  first  be  raised  on  appeaL 
Instructions  to  jury. 

Cited  in  State  v.  Buralli,  27  Nev.  41,  71  Pac.  532,  on  instruction  assuming 
issuable  fact  as  proven  being  erroneous. 

45  AM.  REP.  447,  VINTON  v.  BAIiDWIN,  88  IND.   104. 
Broker's  right  to  commissions. 

Cited  in  Vinton  v.  Baldwin,  95  Ind.  433,  sustaining  broker's  right  to  deduct 
commissions  from  amount  of  loan  and  tender  balance;  Northwestern  Mut  L. 
Ins.  Co.  v.  Williams,  98  Ind.  403,  holding  broker  entitled  to  commissions  when 
procuring  cause  of  sale;  Pape  v.  Wright,  116  Ind.  502,  19  N.  E.  459,  sustaining 
broker's  right  to  commissions  for  procuring  purchaser  for  patented  rights,  al- 
though principal  has  not  complied  with  statute;  Cox  v.  Haun,  127  Ind.  325,  28  N. 
E.  822,  holding  broker  entitled  to  commissions  when  he  brings  two  owners 
together  who  effect  exchange;  Kepner  v.  Ford,  16  N.  D.  50,  111  N.  W.  619; 
Cheatham  v.  Yarbrough,  90  Tenn.  77,  15  S.  W.  1076, — ^holding  defect  in  owner's 
title  no  bar  to  broker's  right  to  commissions  after  producing  purchaser;  Peet 
▼.  Sherwood,  43  Minn.  447,  45  N.  W.  859;  Fitspatrick  t.  Gilson,  176  Mass.  477, 
57  N.  E.  1000, — sustaining  broker's  right  to  commissions  for  securing  loan,  al- 
though borrower  unable  to  perform  for  defective  security;  Peterson  t.  Hall,  61 
Minn.  268,  63  K.  W.  733,  sustaining  broker's  right  to  commissions  when  be  bas 
procured  loan  within  reasonable  time;  Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 
29  L.R.A.  215,  22  S.  E.  108,  holding  broker's  right  to  commissions  not  affected 
because  he  subsequently  acted  for  buyer  in  procuring  modifications  of  contract 
of  sale;  Sayre  v.  Wilson,  86  Ala.  151,  5  So.  157,  denying  agenfs  right  to  com- 
missions affected  by  letter,  never  received,  fixing  higher  price  for  lot;  Gibson 
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V.  Gnj,  17  Tex.  av.  App.  646,  43  S.  W.  922,  sustaining  broker's  right  to  com- 
misskniB  though  injunction  by  creditors  preyented  completion  of  sale. 

Cited  in  notes  in  48  LJI.A.  593,  on  real  estate  broker's  commissions  as  affected 
by  principal's  default  in  carrying  out  contract  with  purchaser;  43  LJtJ^.  595, 
on  effect  of  principal's  refusal  to  enter  into  written  contract  with  purchaser  or 
to  make  sale  on  real  estate  broker's  right  to  commissions;  44  LJLA.  605,  606, 
on  neeeasity  of  consummated  sale  to  performance  of  real-estate  broker's  con- 
tract to  find  purchaser  or  effect  exchange  of  principal's  property;  44  LJLA. 
619,  on  position  of  purchaser  found  by  real-estate  broker  under  contract  to  find 
purchaser;  45  L.R.A.  51,  on  right  of  mere  middleman  to  commissions  from  both 
parties. 
Broker's  oommission  as  asary. 

CSted  ioSecoe  y.  Patterson,  114  Mich.  370,  72  N.  W.  9,  holding  mortgage  not 
made  usnrious  by  inclusion  of  broker's  commissions. 
Broker  as  agent  of  parties. 

ated  in  Rodman  y.  Mannings  58  Or.  386,  20  LJELA.(N.S.)  1158,  99  Pac.  657, 
holding  that  broker  is  middleman  and  acts  as  agent  for  both  parties. 

45  AM.  R£P.  449,  GAFF  y.  GIIEE31,  88  IND.   122. 
Force  and  effect  of  decisions  of  ecclesiastical  tribunals. 

Cited  in  Wheelock  y.  First  Presby.  Church,  119  Cal.  477,  51  Pac.  841;  Trinity 
M.  E.  Church  ▼.  Harris,  78  Conn.  216,  50  LJLA.  686,  47  Atl.  116;  Schweiker 
y.  Hnsser,  146  HL  899,  84  N.  E.  1022,— holding  that  decision  of  ecclesiastical 
tribmial  as  to  matters  relating  to  church  discipline  and  goyemment,  is  condu- 
aiye  upon  the  ciyil  courts;  Lamb  y.  Cain,  129  Ind.  486,  14  L.R.A.  518,  29  N.  E. 
13;  Pounder  y.  Ashe,  44  Neb.  672,  63  N.  W.  48,-— holding  that  decisions  ^f  eccle- 
siastical tribunal  as  to  matters  relating  to  church  affairs  and  goyemment,  will 
be  reeognixed  by  dyil  courts;  White  Lick  Quarterly  Meeting  of  Friends  y.  White 
Lick  Quarterly  Meeting  of  Friends,  89  Ldd.  186,  on  same  point. 

Cited  in  note  in  49  LJtA.  887,  on  oondusiyeness  of  decisions  of  ecclesiastical 
tribunals. 
Jmdicial  noninterference  in  ecclesiastical  matters. 

Cited  in  Yanthis  y.  Kemp,  43  Ind.  App.  203,  86  N.  E.  451;  Trustees  of  Pres- 
bytery y.  Westminster  Presby.  Church,  67  Misc.  317,  122  N.  Y.  Supp.  309; 
Powen  T.  Budy,  45  Neb.  208,  63  N.  W.  476,— holding  that  courts  will  not 
interfere  with  religious  societies  in  regulating  their  internal  affairs  nor  supply 
lacking  remedies  for  the  enforcement  of  such  affairs;  OH^onoyan  y.  Chatard,  97 
Ind.  421,  49  A.  R.  462,  holding  that  no  suit  will  be  entertained  in  fayor  of  a 
priest  against  his  bishop  for  remoying  him  from  his  office;  Hatfield  y.  DeLong, 
166  Ind.  207,  83  A.  S.  R.  194,  51  LJLA.  751,  59  N.  E.  488,  on  right  of  ciyil 
courts  to  reyiew  decision  of  ecclesiastical  tribunal  where  property  rights  are 
tnyolyed;  Bing^e  y.  State,  161  Ind.  369,  68  N.  E.  645,  on  right  of  incorporated 
church  to  sue  or  be  sued  in  name  of  its  trustees;  State  ex  rel.  Hatfield  y. 
Conunins,  171  Ind.  112,  —  LJEtJ^.<N.S.)  — ,  85  N.  £.  859,  holding  that  mandamus 
dees  not  lie  to  compel  church  authorities  to  restore  relator  to  membership; 
Beyles  y.  Roberts,  222  Mo.  618,  121  S.  W.  805  (dissenting  opinion),  on  decision 
of  Presbytery  as  to  rights  of  seceding  members  of  church  as  binding  on  courts. 

Cited  in  reference  note  in  55  A.  S.  R.  738,  on  jurisdiction  of  courts  oyer  re- 
ligious societies. 
Cited  in  notes  in  100  A.  S.  R.  735,  on  jurisdiction  of  ciyil  courts  oyer  church 
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controversies  in  matters  of  doctrine  of  discipline;  100  A.  S.  R.  738,  on  juris- 
diction of  ciiril  courts  over  expulsion  of  church  members;  100  A.  S.  R.  744,  on 
jurisdiction  of  civil  courts  over  church  controversies  when  property  or  civil  right-j 
are  involved;  13  LJRA.  198,  as  to  what  law  governs  church  doctrines;  24  LJLA. 
(N.S.)  708,  on  litigation  growing  out  of  schism  is  religious  society;  6  E.  R.  C. 
702,  on  right  to  church  property  as  between  rival  factions. 
Waiver  of  right  to  object  to  admission  of  evidence. 

Cited  in  Lowe  v.  Ryan,  94  Ind.  450;  Lyon  v.  Lenon,  106  Ind.  567,  7  N.  £. 
311;  Alexandria  Min.  &  Exploring  Co.  v.  Iiish,  16  Ind.  App.  534,  44  N.  £.  680; 
Wheeler  v.  Moore,  22  Ind.  App.  186,  53  N.  E.  426,— holding  that  party  waives 
his  right  to  object  to  the  admission  of  evidence  where  he  introduces  the  same 
kind  of  evidence  in  chief;  Mosier  v.  Stoll,  119  Ind.  244,  20  N.  K  752,  on  same 
point;  Washington  Twp.  Farmers'  Co.-op.  Fuel  &  Gaslight  Co.  v.  McCormidw, 
19  Ind.  App.  663,  49  N.  E.  1085,  holding  that  a  party  does  not  waive  his  right 
to  object  to  evidence  by  introducing  evidence  of  the  same  kind  in  rebuttal; 
Hinton  v.  Whittaker,  101  Ind.  344,  holding  that  party  upon  whose  objection 
evidence  has  been  excluded,  cannot  be  heard  to  complain  of  the  exclusion  of 
the  same  kind  of  evidence  offered  by  him,  though  such  evidence  in  fact  was 
admissible  for  either  party. 
When  court  may  direct  verdict. 

Cited  in  Gipe  v.  Cummins,  116  Ind.  511,  19  N.  £.  466,  sustaining  directed 
verdict  for  defendant  where  plaintifTs  evidence  failed  to  establish  a  material 
fact;  Martin  v.  Martin,  118  Ind.  227,  20  N.  E.  763,  holding  that  upon  entire 
failure  of  proof  to  Biq>port  the  issues  in  favor  of  one  party  the  court  may  direct 
a  verdict  in  favor  of  the  other;  Indianapolis  E.  R.  &  S.  W.  R.  Co.  v.  Hyde,  122 
Ind.  188,  23  N.  E.  706,  sustaining  directed  verdict  where  there  was  no  conflict 
in  evidence  as  to  mattort  at  issue;  Wagner  t.  Weyhe,  164  Ind.  177,  73  N.  E. 
89;  Haughton  v.  JStna  L.  Ins.  Co.  165  Ind.  32,  73  N.  E.  592;  Jacobs  v.  JoUey, 
29  Ind.  App.  25,  62  N.  K  1028;  Stephens  v.  American  Car  A  Foundry  Co.  38 
Ind.  App.  414,  78  N.  E.  335, — ^holding  that  court  should  not  direct  a  verdict  in 
favor  of  party  having  the  burden  of  proof,  where  the  verdict  must  in  whole  or 
in  part  be  based  on  the  testimony  of  witnesses. 

45  AM.  REP.  454,  FEIiTON  v.  SMITH,  88  IND.   149. 
What  matters  are  oonclnded  by  former  judgment. 

Cited  in  Farrar  v.  Clark,  97  Ind.  447,  holding  that  judgment  quieting  title 
free  from  all  claims  is  conclusive  in  suit  for  possession  between  the  same  par- 
ties; Thomas  v.  Merry,  113  Ind.  83,  15  N.  E.  244,  on  effect  of  former  litigation 
of  matters  in  issue;  Watt  v.  Barnes,  41  Ind.  App.  466,  84  N.  K  158,  holding 
that  judgment  in  action  for  rent,  upon  demurrer  to  answer  setting  up  aliena- 
tion of  leased  land  does  not  estop  defendant  from  alleging  such  defense  in  sub- 
sequent suit  for  reformation  of  deed  and  for  rent. 

Cited  in  reference  note  in  2  A.  S.  R.  880,  on  judgment  as  no  bar  to  another 
action. 
—  By  former  jadgment  on  obligation  of  same  series. 

Cited  in  Louisville,  N.  A.  A^  C.  R.  Co.  v.  Carson,  169  HL  247,  48  N.  E.  402, 
holding  that  judgment  for  installment  of  rent  which  establishes  validity  of 
lease,  is  conclusive  in  suit  upon  subsequent  instalments  as  to  all  questions  oon- 
oerning  validity  of  the  lease;  Penny  v.  Corey,  147  Ala.  617,  41  So.  978;  Kilander 
V.  Hoover,  111  Ind.  10,  11  N.  E.  796, — holding  that  where  in  suit  on  part  of  a 
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of  pronuBSory  notes,  a  defense  of  failure  of  consideration  is  set  up  against 
notes  sued  on,  judgment  thereon  does  not  affect  the  other  notes  of  the  series; 
Okfeland  t.  Creviston,  93  Ind.  31,  47  A.  K.  367,  holding  that  where  defense  to 
one  installment  note  is  necessarily  good  as  to  the  others,  a  judgment  in  suit 
upon  one  is  an  estoppel  as  to  the  others;  Lacey  v.  Eller,  8  Ind.  App.  286,  35 
N.  £.  847,  holding  that  where  a  number  of  installments  are  payable  under  one 
iigreemoit,  a  judgment  denying  a  vendor's  lien  as  to  one  installment  is  a  bar 
as  to  aU. 

(Sted  in  reference  note  in  7  A.  S.  R.  643,  on  judgment  on  one  of  series  of 
notes  as  bar  to  subsequent  action. 
JSrldenoe  of  former  judgment. 

Cited  in  Walter  y.  State,  105  Ind.  589,  5  N.  E.  736,  holding  that  best  evidence 
of  result  of  former  trial  is  the  record  made  at  its  conclusion. 

46  AM.  REP.  462,  GROVES  T.  COOK,  88  IND.   169. 

Contracts  under  statute  of  frauds  not  performable  within  one  year. 

Cited  in  Butler  v.  Shehan,  61  111.  App.  561,  holding  oral  contract  for  breeding 
•of  mare  and  purchase  of  colt  when  four  months  old  to  be  void  within  statute; 
Biest  V.  Ver  Steeg  Shoe  Co.  97  Mo.  App.  137,  70  S.  W.  1081,  holding  oral  agree- 
ment which  cannot  be  performed  within  one  year  from  its  making  to  be  within 
statute  and  not  enforceable. 

Cited  in  notes  in  93  A.  D.  90;  1  A.  8.  R.  469,— as  to  when  contract  not  to  be 
performed  in  the  year  is  within  statute  of  frauds;  3  L.ILA.  340,  on  applicability 
•of  statute  of  frauds  to  contract  performance  of  which  depends  upon  contingency ; 
41  L.  ed.  U.  S.  498,  on  statute  of  frauds  with  respect  to  agreements  not  to  be 
performed  within  a  year. 

45  AM.  REP.  464,  liAKE  ERIE  Sk  W.  R.  CO.  t.  FIX,  88  IND.  881. 
Xilabillty  for  wrongful  ejection  of  passenger. 

Cited  in  Atlanta  &  W.  P.  R.  Co.  v.  Haralson,  133  Ga.  231,  66  8.  E.  437,  holding; 
<rompany  liable  for  injury  to  passenger  getting  off  moving  train  at  station  at 
eommand  of  person  acting  as  conductor;  Illinois  C.  R.  Co.  v.  Reid,  93  Miss.  458, 
17  LJLA.(K.S.)  344,  46  So.  146,  holding  that  railroad  is  liable  for  damages  for 
ejection  of  passenger  at  station  before  destination,  where  ticket  agent  told  him 
that  train  would  stop  at  his  station. 

Cited  in  reference  note  in  40  A.  S.  R.  312,  on  railroad's  liability  for  expulsion 
of  passengers. 

Cited  in  notes  in  122  A.  8.  R.  639,  on  passenger's  right  to  rely  on  statements 
of  ticket  agent;  9  L.RJL  688,  cm  expulsion  of  passenger. 
^-Presenting  invalid  ticket  or  transfer. 

Cited  in  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Street,  26  Ind.  App.  224,  69  N. 
£.  404,  holding  railroad  liable  for  ejecting  passenger  presenting  interchangeabU 
mileage  ticket,  not  exchanged  through  agent's  fault;  Poinlin  v.  Canadian  P.  R. 
0>.  47  Fed.  858,  holding  action  in  tort  maintainable  for  expulsion  of  passenger 
presenting  defective  return  ticket;  Northern  P.  R.  Co.  v.  Pauson,  30  LJI.A.  730, 
17  C  C.  A.  287,  44  U.  S.  App.  178,  70  Fed.  585,  holding  railroad  liable  for 
«jeetion  of  passenger  presenting  ticket  not  stamped  as  required  by  rules;  Cal- 
laway V.  Mellett,  15  Ind.  App.  366,  57  A.  8.  R.  238,  44  N.  E.  198,  holding  rail- 
road liable  for  expulsion  of  passenger  presenting  limited  void  ticket  purchased 
in  dim  light  from  agent  assuring  validity;  Ellsworth  v.  Chicago,  B.  &,  Q.  R.  Co. 
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95  Iowa,  98,  29  L.R.A.  173,  63  N.  W.  584,  allowing  recovery  against  railroad 
for  ejection  to  passeiiger  hurriedly  purchasing  void  antedated  ticket;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Berryman,  11  Ind.  App.  640,  36  N.  E.  728,  holding  rail- 
road liable  for  ejection  of  paaaenger,  offering  ticket  purchased  from  agent  of 
railroad,  without  knowledge  of  revocation  of  agency;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Conrad,  4  Ind.  App.  83,  30  N.  K  406,  holding  railroad,  whose  conductor 
returned  wrong  coupon,  liable  to  passenger  ejected  from  connecting  train  of 
another  railroad,  by  conductor  refuaing  to  receive;  Indianapolis  Street  R.  Co. 
T.  Taylor,  164  Ind.  155,  72  N.  E.  1045,  allowing  recovery  for  expulsicm  of 
transferred  passenger  of  street  railway,  tendering  conductor  transfer  mistakenly 
given  by  another  conductor;  Pennsylvania  Co.  v.  Bray,  125  Ind.  229,  25  N.  E. 
439,  holding  railroad  liable  for  expulsion  of  passenger,  presenting  wrong  half  of 
return  ticket,  and  explaining  its  receipt  from  another  conductor;  Evansville  & 
T.  H.  R.  Co.  V.  Cates,  14  Ind.  App.  172,  41  N.  B.  712,  holding  raihroad  liable  for 
expulsion  of  passenger,  tendering,  with  explanations,  ticket  to  station  short  of 
destination,  issued  by  agent's  mistake;  Trice  v.  Chesapeake  &  O.  R.  Co.  40 
W.  Va.  271,  21  S.  E.  1022,  holding  railroad  liable  for  ejecting  passenger  pre- 
senting to  conductor  with  explanations,  ticket  antedated  by  agent. 

Cited  in  reference  note  in  68  A.  D.  572,  on  right  of  carrier  to  expel  passenger 
presenting  ticket  made  worthless  by  employee's  mistake. 

Cited  in  note  in  46  A,  R.  483,  on  right  to  damages  for  ejection  from  car  be- 
cause defendant's  agent  mistakenly  sold  invalid  ticket. 

Distinguished  in  Godfrey  v.  Ohio  &  M.  R.  Co.  116  Ind.  80,  18  N.  E.  61,  denying 
liability  of  railroad  for  injuries  caused  by  expulsion  of  passenger,  insisting  upon 
acceptance  of  reverse  ticket  purchased  with  knowledge;  Anderson  v.  Union  Trac- 
tion Co.  7  Pa.  Dist.  R.  41,  4  Lack.  L.  News,  5,  denying  recovery  against  street 
railway  for  expulsion  of  passenger  tendering  transfer  for  wrong  street. 
« Failing  to  prodnoe  ticket  or  pay  fare  generally. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Hine,  121  Aku  284,  25  So.  857,  allowing 
recovery  against  railroad  ejecting  passenger  explaining  that  absence  of  requisite 
permit  was  due  to  fault  of  agent;  Appleby  v.  St.  Paul  City  R.  Co.  54  Minn.  169, 
40  A.  S.  R.  308,  55  N.  W.  1117,  allowing  recovery  to  passenger  of  street  railway, 
surrendering  transfer  to  conductor  of  car  removed,  for  ejection  from  next  car, 
boarded  by  driver's  advice;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Graham,  3  Ind.  App. 
28,  50  A.  S.  R.  256,  29  N.  E.  170,  allowing  recovery  for  expulsion,  to  passenger, 
imable  to  procure  excursion  ticket,  upon  offering  conductor  receipt  for  adver- 
tised amount. 

Cited  in  notes  in  26  LJLA.  131,  on  ejection  between  stations  of  one  refusing 
to  pay  fare;  48  L.R.A.  706,  on  duty  of  passenger  to  pay  fare  wrongfully  de- 
manded In  order  to  avoid  expulsion  and  lessen  damages;  43  L.RJL  711,  on  pas- 
senger's duty  to  pay  fare  wrongfuUy  demanded  in  order  to  avoid  expulsion  and 
lessen  damages  where  another  conductor  is  in  fault;  2  L.R.A.(N.S.)  697,  on 
authority  of  requiring  passenger  to  pay  regular  fare  charged  in  case  of  con- 
troversy. 

Distinguished  in  Mahoney  v.  Detroit  Street  R.  Co.  98  Mich.  612,  32  A.  S.  R. 
528,  18  L.RJL  335,  58  N.  W.  793,  denying  recovery  against  street  railway,  for 
ejecting  passenger,  without  evidence  of  payment,  from  car  transferred  to;  Pea- 
body  T.  Oregon  R.  &  Nav.  Co.  21  Or.  121,  12  L.RJL  823,  26  Pac.  1053,  denying 
recovery  against  railroad  for  ejecting  passenger  having  no  proper  ticket  and 
refusing  to  pay  fare. 
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— Befnaal  to  pmj  extra  fare. 

Cited  in  aeveland,  C.  C.  &  St.  L.  R.  Co.  v.  Beckett,  1  Ind.  App.  547,  39  N. 
E.  429,  holding  railroad  liable  for  ejection,  bj  conductor,  of  passenger,  nnablo 
to  procnre  ticket  and  refusing  to  pay  extra  fare;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Dyer,  43  Tex.  Civ.  App.  93,  95  S.  W.  12,  holding  that  passenger  ejected  from 
train  for  refusal  to  pay  more  than  legal  fare  may  recover  for  damages  sustained. 
Inability  for  injury  to  passenger  generally. 

Cited  in  Muekle  y.  Rochester  R.  Co.  79  Hun,  32,  29  N.  Y.  Supp.  732,  holding 
railway  liable  for  assault  on  passenger  presenting  erroneously  punched  transfer; 
LouiBTiDe  &  N.  R.  Co.  v.  Kelly,  92  Ind.  371,  47  A.  R.  149,  holding  railroad  liable 
for  injuries  to  passenger,  thrown  from  train,  while  exchanging  cars  in  motion, 
under  conductor's  direction;  Louisville  &  N.  R.  Co.  ▼.  Bisch,  120  Ind.  49,  22 
N.  B.  662,  denying  recovery  to  injured  passenger  disobeying  railroad  conductor's 
order  to  leave  platform  and  enter  car;  Chicago  &  E.  L  R.  Co.  v.  Conley,  6  Ind. 
App.  9,  32  N.  K  865,  holding  railroad  liable  for  collection  of  fare  under  threats 
by  conductor  refusing  to  hear  passenger's  explanation  concerning  soiled  ticket; 
Toomey  v.  Delaware,  L.  &  W.  R.  Co.  4  Misc.  392,  24  N.  Y.  Supp.  108,  holding 
railroad  liable  for  arrest  of  passenger  disputing  with  conductor  on  validity  of 
tkket;  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49  A.  R.  168,  holding  neg- 
ligent railroad  liable  for  death  of  passengw,  from  disease  resulting  from  condi- 
tion produced  by  injuries. 

Distinguished  in  South  &  North  Ala.  R.  Co.  v.  Huffman,  76  Ala.  492,  52  A.  R. 
349,  denying  railroad's  liability  to  passenger  required  to  leave  freight  train  at 
point  beyond  which  passengers  were  not  allowed,  of  which  fact  conductor  gave  no- 
tice before  cancelling  ticket  good  for  station  beyond;  Cincinnati,  H.  &  I.  R.  Co.  v. 
Carper,  112  Ind.  26,  2  A.  S.  R.  144,  13  N.  £.  122,  denying  railroad's  liability  for 
death  of  person  killed  on  trestlework,  through  careless  direction  of  conductor.. 
given  after  leaving  train  taken  by  mistake,  to  walk  back  to  depot. 
MeAsnre  of  damages  « For  injury  to  passenger  generally. 

C^ted  in  Lake  Erie  &  W.  R.  Co.  v.  Acres,  108  Ind.  548,  9  N.  E.  453,  holding 
seven  hundred  dollars  not  excessive  damages  to  passenger  contracting  expense, 
ineonvenienoe  and  sickness,  through  conductor's  tortious  direction;  LouisviUe, 
N.  A.  ft  C.  R.  Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389,  allowing  as  damages 
against  railroad  resulting  from  negligent  collision,  expenses,  loss  of  time,  mental 
and  physical  suffering  and  impaired  earning  capacity. 
-^War  ejection  of  passenger  generally. 

Cited  in  Zion  v.  Southern  P.  Co.  67  Fed.  500,  holding  $1700  excessive  compensa- 
tory damages,  to  passenger  courteously  ejected  by  conductor  and  incurring  slight 
eiqpense;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lockhart,  79  Ala.  815,  holding  that 
girl  of  eight  put  off  at  unfamiliar  place  beyond  destination  can  recover  damages 
for  aggravation  of  sickness  from  walking  on  track  to  station;  Georgia  R.  Co.  v. 
Olds,  77  Ga.  673,  holding  $1000  damages  not  excessive  to  physically  uninjured  pas- 
•enger,  vilified  and  wrongfully  ejected,  after  malicious  carriage  beyond  station; 
Ixmisville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572,  refusing  to  set 
aside  verdict  for  excessive  damages,  where  passenger  pulled  from  moving  train 
hj  conductor,  was  greatly  and  permanently  injured  in  body  and  mind;  Chicago, 
St.  L.  4  P.  R.  Co.  V.  Holdridge,  118  Ind.  281,  20  N.  E.  837,  holding  two  hundred 
dollars  not  excessive  damages  to  passenger  not  physically  injured  wrongfully 
forced  by  conductor  to  leave  train;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Goben,  42 
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N.  E.  1116,  15  Ind.  App.  123,  allowing  exemplary  damages  to  railway  passenger 
called  a  liar  and  forcibly  ejected  by  conductor. 
^*For  mental  safferlng  of  passenger  generally. 

Cited  in  Chicago  &  £.  I.  R.  Co.  v.  Conley,  6  Ind.  App,  9,  32  N.  E.  865,  holding 
passenger  with  valid  ticket,  required  to  pay  extra  fare  to  avoid  ejectment,  may 
recover  for  shame  and  humiliation;  Cincinnati,  H.  &  I.  R.  Co.  v.  Eaton,  94  Ind. 
474,  48  A.  R.  179,  holding  condition  of  weather  and  roads,  fright  and  wet  clothing 
may  be  considered  in  assessing  damages  to  passenger  wrongfully  carried  beyond 
destination. 
—  For  mental  suffering  of  ejected  passenger. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Arnold,  8  Ind.  App.  297,  34  N.  E.  742,  sus- 
taining verdict  of  five  hundred  dollars  for  mental  suffering  caused  by  conductor's 
wrongful  ejection;  Indiana  R.  Co.  v.  Orr,  41  Ind.  App.  426,  84  N.  E.  32,  hold- 
ing that  mental  suffering  and  humiliation  of  ejected  passenger  are  proper  ele- 
ments of  damages,  regardless  of  physical  injury;  Willson  v.  Northern  P.  R.  Co. 
5  Wash.  621,  32  Pac.  468,  including  in  exemplary  damages  for  ejection  of  pas- 
senger without  force  sense  of  wrong,  humiliation  and  disgrace;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Lockhart,  79  Ala.  315,  including  in  recovery  for  ejection  of 
young  girl  from  train  damages  for  fright,  trouble  in  getting  to  destination,  and 
aggravation  of  sickness. 

Cited  in  note  in  12  LJIJI.(N.S.)  185,  on  mental  suffering  for  vrrongful  expul- 
sion from  vehicle  of  common  carrier. 
^•For  mental  suffering  from  assault. 

Cited  in  McCarty  v.  Kinsey,  154  Ind.  447,  57  N.  E.  108,  including  in  damages 
for  assault  and  battery,  physical  and  mental  suffering,  humiliation,  shame,  loan 
of  honor  and  good  name;  Wolf  v.  Trinkle,  103  Ind.  355,  3  N.  E.  110,  allowing 
fright,  mental  anguish,  sense  of  shame  as  well  as  physical  suffering  to  be  con- 
sidered in  assessing  damages  in  action  for  indecent  assault  on  woman. 
What  constitutes  contributory  negligence. 

Cited  in  Nave  v.  Flack,  90  Ind.  205,  46  A.  R.  205,  holding  person  injured  by 
driving  over  dark  and  uneven  approach,  by  direction  of  owner's  servant,  not 
^ilty  of  contributory  negligence;  Illinois  C.  R.  Co.  v.  Cheek,  152  Ind.  663,  53  N. 
E.  641,  holding  person  sustaining  injuries  in  boarding  car  with  high  step,  not  at 
platform,  by  trainman's  orders,  not  guilty  of  contributory  negligence. 
Necessity  for  negativing  contributory  negligence. 

Distinguished  in  Wabash,  St.  L.  &  P.  R.  Co.  v.  Johnson,  96  Ind.  40,  holdin;^ 
complaint  in  action  for  damages  from  fire  set  by  locomotives,  not  negativing 
contributory  negligence  or  alleging  that  property  was  placed  in  situation  desig- 
nated by  railroad  company,  demurrable. 
When  instructions  are  properly  refused. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  3  Okla,  41,  41  Pac.  641,  sus- 
taining refusal  to  charge  jury  to  answer  each  question  of  special  interrogatories 
^'without  regard  to  their  general  verdict;"  Hewlett  v.  Dilts,  4  Ind.  App.  23,  30 
N.  E.  313,  sustaining  refusal  of  instruction  that  should  not  be  given  in  terms 
prayed. 
Presumption  as  to  time  of  presenting  bill  of  exceptions. 

Cited  in  Noblesville  Gas  &  Improv.  Co.  v.  Tetcr,  1  Ind.  App.  322,  27  N.  E. 
63,  holding  that  undated  bill  of  exceptions  will  be  presumed  to  have  been  duly 
presented  if  filed  at  any  time  during  trial  term. 
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4S  AM.  REP.   467,  SAOKBTT  ▼.  NEW  AliBANY,   88  IND.   473. 
nfect  of  llmitatioii  of  indebtedness  of  municipml  corporation. 

Cited  in  Beard  v.  Hopkinsville,  95  Ky.  239,  44  A.  S.  R.  222,  23  L.RA.  402, 
24  S.  W.  872;  Spilman  v.  Parkersburg,  35  W.  Va.  606,  14  S.  E.  279,— holding 
that  municipal  corporation  cannot  exceed  the  limit  of  debt  fixed  by  the 
constitution,  nor  enter  into  any  executory  contract  in  excess  thereof;  Eaton 
V.  Mimnaug^,  43  Or.  466,  73  Pac.  764,  holding  statute  authorizing  county  to 
create  an  ind^tedness  in  excess  of  the  limit  prescribed  by  the  constitution 
to  be  void;  McAleer  v.  Angell,  19  R.  I.  688,  36  Atl.  688,  holding  that  mu- 
Bicipal  corporation  has  no  power  to  contract  any  debt  in  excess  of  the  limit 
Hxed  by  statute;  D.  County  v.  Giliett,  9  Okla.  593,  60  Pac.  277,  holding  the  same 
as  to  a  oounty;  State,  Read,  Prosecutor,  v.  Atlantic  City,  49  N.  J.  L.  658,  9 
AtL  759,  holding  contract  for  waterworks,  in  excess  of  limit  of  indebtedness 
provided  by  statute,  to  be  void;  Guthrie  v.  New  Vienna  Bank,  4  Okla.  194, 
38  Pac.  4,  holding  that  territorial  legislature  has  no  power  to  require  mu- 
nicipal corporation  to  pay  debts  in  excess  of  the  limit  fixed  by  Federal  stat- 
ute; Powell  T.  Madison,  107  Ind.  106,  8  N.  E.  31,  on  constitutional  limitation 
of  municipal  indebtedness. 
^—  Onirent  charges  and  expenses. 

Cited  in  State  ex  reL  Helena  Waterworks  Co  v.  Helena,  24  Mont.  521,  81  A.  S. 
K.  453,  55  liJELA,  336,  63  Pac.  99,  holding  that  water  company  cannot  recover  for 
water  furnished  where  such  contract  was  in  excess  of  limit  of  indebtedness 
fixed  by  constitution;  Hopkins  County  v.  St.  Bernard  Coal  Co.  114  Ky.  163, 
70  S.  W.  289,  holding  that  constitutional  limitation  of  indebtedness  does  not 
apply  to  expenses  necessarily  incurred  in  preserving  peace  in  the  county;  La- 
jjorte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  146  Ind.  466,  68  A.  S.  R.  369,  35 
Y^,R.A.  686,  45  N.  E.  588,  holding  that  contract  for  usual  and  necessary  thing 
to  be  paid  for  monthly  or  annually  does  not  create  an  indebtedness  for  the 
4iggregate  sum,  but  only  for  the  installments  as  earned. 

Cited  in  note  in  23  L.R.A.  406,  on  current  expenses  payable  out  of  current 
revenue  as  ''indebtedness"  within  meaning  of  constitutional  and  statutory  re- 
striction of  municipal  indebtedness. 
<— Wbat  oonstitutes  indebtedness  within  meaning  of  limitation. 

Cited  in  Grunewald  v.  Cedar  Rapids,  118  Iowa,  222,  91  N.  W.  1069,  hold- 
ing that  levy  of  a  special  tax  for  a  specific  purpose  does  not  create  a  debt; 
Quill  V.  Indianapolis,  124  Ind.  292,  7  L.R.A.  681,  23  N.  E.  788;  Swanson  v. 
Ottumwa,  118  Iowa,  161,  69  L.R.A.  620,  91  N.  W.  1048,— holding  that  city 
may  levy  a  tax  and  appropriate  the  proceeds  for  a  number  of  years  to  pay 
for  public  improvement  and  it  does  not  thereby  create  an  indebtedness;  Kim- 
ball V.  Grant  County,  21  Fed.  145,  holding  that  coimty  bonds  for  gravel  roads 
eonstitute  an  indebtedness  though  provision  is  made  for  payment  by  assess- 
ments upon  adjoining  lands;  Brockenbrougfa  v.  Water  Comrs.  134  N.  C.  1,  46 
S.  E.  28:  McNeal  v.  Waco,  89  Tex.  83,  33  S.  W.  322,— on  meaning  of  "debt" 
^thin  constitutional  provision  limiting  amount  of  debt  of  municipal  corpo- 
ration; Brashear  v.  Madison,  142  Ind.  686,  33  LJLA.  474,  36  N.  E.  262,  on 
meaning  of  ''indebtedness;"  Bryan  v.  Menefee,  21  Okla.  1,  96  Pac.  471,  hold- 
ing that  issuance  of  warrant  for  salary  of  ofilcer  does  not  create  indebtedness. 
Cited  in  notes  in  44  A.  8.  R.  236,  on  indebtedness  classed  as  prohibited  in- 
debtedness; 23  L.R.A.  402,  403,  on  what  constitutes  an  "indebtedness"  within 
.meaning  of  constitutional  and  statutory  restrictions  of  municipal  indebtedness. 
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Injunction  as  remedy  against  mnnlcipal  corporation. 

Cited  in  Adams  v.  Shelbyville,  154  Ind.  467,  77  A.  S.  R.  484,  49  LJLA.  797^ 
57  N.  £.  114,  holding  that  municipal  corporation  may,  by  injunction,  be  pre- 
vented from  acting  under  a  void  ordinance;  Meyer  v.  Boonville,  162  Ind.  165, 
70  N.  £.  146;  Bluffton  t.  Miller,  33  Ind.  App.  521,  70  N.  E.  989,— holding  that 
property  owner  may  enjoin  municipal  corporation  from  doing  an  act  whicb 
is  beyond  its  authority;  Stevens  v.  St.  Mary's  Training  School,  144  111.  336,  36 
A.  S.  R.  438,  18  IaRJL  832,  33  N.  E.  962,  on  same  point 

Cited  in  note  in  13  IaILA.  384,  on  right  of  taxpayer  to  enjoin  municipality 
from  entering  into  unauthorised  contract. 
«To  prevent  mafcing  of  contract  or  debt  beyond  power. 

Cited  in  Braford  v.  San  Francisco,  112  CaL  537,  44  Pac  912,  holding  thai 
taxpayer  may  maintain  suit  to  enjoin  municipal  officers  from  contracting  or 
paying  illegal  debts;  Valparaiso  v.  Qardner,  97  Ind.  1,  49  A.  R.  416,  holding 
that  taxpayer  may  maintain  suit  to  enjoin  municipal  corporation  from  enter- 
ing into  unauthorized  contract;  Jordan  v.  Logansport,  171  Ind.  280,  86  N.  £. 
47;  Davenport  v.  Kleinschmidt,  6  Mont.  502,  13  Pac.  249, — ^holding  thai  in- 
junction will  be  issued  at  instance  of  taxpayer  to  prevent  city  from  incurring 
indebtedness  in  excess  of  limit  permitted  by  its  charter;  Henry  County  v. 
Gillies,  138  Ind.  667,  38  N.  E.  40,  holding  that  county  commissioners  may  be 
enjoined  from  acting  under  a  contract  where  they  failed  to  comply  with  stat- 
ute in  entering  into  it. 

45  AM.  REP.  474,  BliANOHARD  T.  PASGHAIi,   68  GA.   32. 
Right  to  exemption  in  partnership  property. 

Cited  in  Re  Camp,  91  Fed.  745,  holding  that  partner  having  no  individual 
property  may  claim  his  exemption  out  of  firm  assets  provided  his  interest  in 
the  firm  is  as  large  as  the  exemption  claimed;  Ferguson  v.  Speith,  13  Mont.  487, 
40  A.  S.  R.  459,  34  Pac.  1020,  holding  partner  entitled  to  homestead  exemption 
in  partnership  estate  as  against  firm  creditors;  Dennis  v.  KUss,  11  Wash.  353, 
48  A.  S.  R.  880,  39  Pac.  656,  holding  partner  entitled  to  exemption  out  of 
partnership  property  as  against  an  execution  for  his  individual  debt;  Goudy 
V.  Werbe,  117  Ind.  154,  3  LJLA.  114,  19  N.  £.  764,  holding  that  partner  has 
no  right  to  exemption  in  firm  property  as  against  firm  creditors  unless  the 
partnership  is  severed,  or  one  partner  becomes  sole  owner  before  the  levy  of 
the  execution;  Noyes  v.  Belding,  5  S.  D.  603,  59  N.  W.  1069,  holding  thai  wives 
of  partners  may  assert  the  right  to  partnership  exemption  given  by  statute 
where  the  partners  themselves  fail  to  act;  State  ex  reL  Miller  v.  Day,  3  Ind. 
App.  155,  29  N.  E.  436  (dissenting  opinion) ;  Adams  v.  Church,  42  Or.  270^ 
95  A.  S.  R.  740,  70  Pac.  1037,  59  L.R.A.  782,— on  right  of  partner  to  exeinption 
out  of  partnership  property. 

Cited  in  reference  notes  in  46  A.  R.  58,  in  partner's  right  to  separate  exemp- 
tion out  of  firm  property  levied  on  against  firm;  1  A.  S.  R.  593,  on  partner's 
right  to  claim  benefit  of  exemption  law  as  to  partnership  property;  11  A.  S.  R» 
297,  on  exemptions  of  partnership  property. 

Distinguished  in  Hahn  v.  Allen,  93  Ga.  612,  20  S.  E.  74,  holding  that  where 
one  partner  in  due  course  of  business  gives  a  firm  note  in  which  he  waives  all 
exemption  rights,  such  waiver  binds  all  the  members  of  the  firm. 

Disapproved  in  Porch  v.  Arkansas  Mill  Co.  65  Ark.  40,  67  A.  S.  R.  895,  45 
S.  W.  51;   Cowan  v.  Their  Creditors.  77  Cal.  403,   11   A.  S.  R,   294,   19  Pac 
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755, — holding  that  partners  cannot  claim  their  exemptions  in  firm  property 
as  against  creditors  of  the  partnership. 

45  AM.  RBP.  476,  FIRST  NAT.  BANK  t.  MAYOR,  68  GA.   119. 
Right  to  recorer  illegal  tax  paid  to  manlcipal  (K>rporation. 

Cited  in  McGehee  ▼.  Columbus,  69  Ga.  581,  holding  that  illegal  tax  voluntarily 
paid  cannot  be  recovered;  Budge  v.  Grand  Forks,  1  N.  D.  309,  10  L.R.A.  165,  47 
N.  W.  390,  OB  same  point;  Helena  v.  Dwyer,  65  Ark.  155,  45  S.  W.  349,  holding 
that  illegal  license  tax  cannot  be  recovered  back  though  penalty  was  provided  for 
^lure  to  pay  where  payment  was  not  made  under  threat  of  enforcement  of  the 
penalty;  Tatum  v.  Trenton,  85  Ga.  468,  11  S.  E.  705,  holding  that  money  volun- 
tarily paid  to  town  commissioners  for  license  to  sell  intoxicating  liquors  cannot 
be  recovered  though  the  town  had  no  power  to  issue  such  license  and  it  was  de- 
-dared  void  by  the  courts;  Magnolia  v.  Sharman,  46  Ark.  358,  holding  that 
illegal  tax  paid  under  threats  and  compulsion  may  be  recovered  back. 

Cited  in  reference  note  in  74  A.  S.  R.  514,  on  recovery  of  taxes  paid  to  city. 

Cited  in  notes  in  94  A.  S.  R.  435,  on  recovery  back  of  special  assessments;  4 
L.R.A.  801,  on  right  to  recover  money  paid  for  illegal  tax;  22  LwR.A.(N.S.)  867, 
4m  right  to  recover  license  fee  exacted  under  color  of  authority. 
^Payment  under  protest. 

Cited  in  Hoke  v.  Atlanta,  107  Ga.  416,  33  S.  E.  412,  holding  that  voluntary 
payment  of  ill^al  assessment  cannot  be  recovered  though  made  under  protest 
and  to  avoid  levy  upon  the  realty ;  Hopkins  v.  Butte  City,  16  Mont.  103,  40  Pao. 
171,  holding  that  suit  cannot  be  maintained  for  recovery  of  taxes  paid  volun- 
tarily before  penalty  for  nonpayment  attached  though  payment  is  made  under 
protest 

Disapproved  in  Winger  v.  Burlington,  68  Iowa,  279,  27  N.  W.  241,  holding  that 
illegal  tax  paid  under  protest  may  be  recovered  back. 
What  constitutes  Tolnntar j  pnjment. 

Cited  in  Everett  v.  Tabor,  127  Ga.  103,  119  A.  S.  R.  324,  66  S.  E.  123,  hold- 
ing that  payment  to  avoid  seizure  under  execution  is  not  voluntary. 

Cited  in  reference  note  in  26  A.  S.  R.  295,  as  to  when  payment  of  taxes  is  in- 
voluntary and  amount  paid  recoverable. 

Cited  in  note  in  22  L.R.A.(N.S.)  876,  on  voluntariness  of  payment  of  license 
iee  exacted  under  color  of  authority. 
Sufficiency  of  record  on  appeal. 

Cited  in  Daniel  v.  Central  Georgia  R.  Co.  119  Ga.  246,  46  S.  E.  107,  on  suf- 
ficiency of  bill  of  exceptions  and  record  on  appeal. 

45  AM.  REP.  480,  WBSTRRN  U.  TETLEG.  OO.  v.  BliANOHARD,  68  GA. 

999. 
Uability  of  telegraph  company  for  negligence. 

Cited  in  Brooks  v.  Western  U.  Teleg.  Co.  26  Utah,  147,  72  Pac.  499,  holding 
that  telegraph  company  is  liable  for  damages  resulting  from  failure  to  use  due 
care  and  diligence  in  transmission  of  message;  Gulf,  C.  A  S.  F.  R.  Co.  v.  Wilson, 
^9  Tex.  739,  7  S.  W.  653,  holding  telegraph  company  liable  for  negligently  fail- 
ing to  deliver  telegram,  though  it  was  not  repeated;  Western  U.  Teleg.  Co.  v. 
Uvalde  Nat.  Bank,  97  Tex.  219,  65  L.R.A.  805,  77  S.  W.  603,  1  A.  A  E.  Ann. 
Cas.  573,  holding  telegraph  company  not  liable  for  loss  caused  by  acting  upon 
iorged  telegram,  where  the  company  was  not  negligent;  Stamey  v.  Western  U. 
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Teleg.  Co.  92  Ga.  613,  44  A.  S.  R.  95,  18  S.  £.  1008,  holding  that  telegraph  com- 
pany 18  not  subject  to  the  same  limitations  and  responsibilities  as  a  common 
carrier. 

Cited  in  reference  notes  in  21  A.  a  R.  669;  26  A.  8.  R.  367;  27  A.  8.  R.  263; 
30  A.  S.  R.  581;  44  A.  8.  R.  103;  48  A.  8.  R.  611;  14  A.  &  R.  564,--oii  liability 
of  telegraph  companies  for  negligence;  47  A.  8.  R.  152,  on  liability  of  telegra]^ 
company  for  disclosing  contents  of  message;  47  A.  S.  R.  801>  on  nondelivery  of 
message  as  excused  by  fact  that  place  of  delivery  was  dosed. 

Cited  in  notes  in  81  A.  D.  615,  on  telegraph  company's  liability  for  errors  or 
alteration  through  negligence;  46  A.  R.  732,  733,  on  telegraph  company's  lia- 
bility for  delay  in  transmitting  messages. 
Right  of  telegraph  company  to  stipulate  against  liability. 

Cited  in  Johnston  y.  Western  U.  Teleg.  Co.  33  Fed.  362,  holding  stipulation 
exempting  telegraph  company  from  liability  unless  claim  was  presented  within. 
30  days  to  be  void;  Western  U.  Teleg.  Co.  v.  Short»  53  Ark.  434,  9  L.RJ^.  744,, 
14  8.  W.  649;  Western  U.  Teleg.  Co.  v.  Milton,  53  Fla.  484,  125  A.  &  R.  1077,  11 
L.R.A.(N.S.)  560,  43  So.  495;  Western  U.  Teleg.  Co.  v.  Shotter,  71  Ga.  760; 
Smith  ▼.  Western  U.  Teleg.  Co.  83  Ky.  104,  4  A.  a  R.  126;  Reed  ▼.  Western  U. 
Teleg.  Co.  135  Mo.  661,  58  A.  8.  R.  609,  34  L.R.A.  492,  37  8.  W.  904;  Western 
U.  Teleg.  Co.  y.  LongwiU,  5  N.  M.  308,  21  Pac.  339;  Marr  y.  Western  U.  Teleg.  Co. 
85  Tenn.  529,  3  8.  W.  496, — holding  that  telegraph  company  cannot  by  stipu- 
lation exempt  itself  from  liability  for  negligence  in  transmitting  or  delivering 
messages;  Western  U.  Teleg.  Co.  v.  Meredith,  95  Ind.  93,  holding  same  and  also 
citing  annotation  on  point;  GiMis  v.  Western  U.  Teleg.  Co.  61  Vt.  461,  15  A.  8. 
R.  917,  4  L.RJL  611,  17  AtL  736,  holding  that  telegraph  company  cannot  by 
contract  limit  its  liability  for  negligence;  Hart  v.  Western  U.  Teleg.  do.  66 
Cal.  579,  56  A.  R.  119,  6  Pac.  637,  sustaining  stipulation  limiting  liability 
on  unrepeated  message  to  amount  paid  for  its  transmission  except  as  to  cases  of 
gross  negligence,  citing  also  annotation  on  this  point. 

Annotation  cited  in  Western  U.  Teleg.  Co.  v.  Cook,  9  C.  C.  A.  680,  15  U.  8. 
A  pp.  445,  61  Fed.  624,  holding  stipulation  limiting  liability  on  unrepeated  mes- 
sage to  price  paid  for  its  transmission  void  as  affecting  negligence  of  the  com- 
pany. 

Cited  in  reference  notes  in  44  A.  R.  620,  on  right  of  telegraph  company  to 
limit  its  liability  for  error  in  transmission  of  message;  48  A.  R.  713,  on  limiting 
time  for  claiming  penalty  from  telegraph  company;  64  A.  R.  644,  on  effect  of 
provision  in  telegraph  blank  relieving  company  from  negligence;  1  A.  8.  R.  358, 
on  legality  of  and  liability  under  condition  in  telegraph  blank  exempting  com- 
pany from  liability  for  errors;  21  A.  8.  R.  670,  on  limiting  liability  of  telegraph 
companies  for  negligence;  26  A.  8.  R.  35,  on  validity  of  stipulaticm  limiting 
time  for  claiming  damages  against  telegraph  companies. 

Cited  in  notes  in  71  A.  D.  465,  on  power  of  telegraph  companies  to  impose  con- 
ditions on  senders  of  messages;  71  A.  D.  469,  on  validity  of  condition  as  to 
repetition  of  message;  71  A._D.  473,  on  validity  of  stipulations  relieving  tele- 
graph company  from  liability  for  negligence;  11  L.RJli.(N.8.)  563,  on  validity 
of  limitation  of  liability  of  telegraph  company  for  unrepeated  messages. 
EMdence  of  negligence. 

Cited  in  Western  U.  Teleg.  Co.  v.  Short,  53  Ark.  434,  9  L.R.A.  744,  14  8.  W. 
649,  holding  that  failure  of  telegraph  company  to  transmit  message  correctly  is 
prima  facie  evidence  of  negligence. 
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Measmre  of  damages  for  nesllgence  in  telegraphing  messages. 

Annotation  cited  in  Beatty  Lumber  Co.  v.  Western  U.  Teleg.  Co.  52  W.  Va. 
410,  44  8.  E.  309,  on  measure  of  damages  for  failure  of  telegraph  company  to 
transmit  and  deliver  message. 

Cited  in  reference  notes  in  21  A.  S.  R.  670,  on  measure  of  damages  for  losses 
through  neglect  promptly  to  deliver  telegram;  10  A.  8.  R.  782,  on  damages  re- 
coverable against  tel^raph  company  for  negligence  in  transmitting  messages. 

Cited  in  notes  in  41  A.  8.  R.  784;  117  A.  8.  R.  299;  44  A.  8.  R.  94,— on  dam- 
ages for  mistake  in  transmission  of  telegram;  117  A.  8.  R.  295,  on  damages 
for  loss  of  expected  profits  by  failure  to  deliver  telegram. 

—  On  bnainees  message. 

Cited  in  Daughtery  v.  American  U.  Teleg.  Co.  75  Ala.  168,  51  A.  R.  435; 
Western  U.  Teleg.  Co.  v.  Askew,  92  Ark.  133,  122  8.  W.  107;  Fererro  v.  Western 
U.  Teleg.  Co.  9  App.  D.  C.  455,  35  LwR.A.  648;  PosUl  Teleg.  Cable  Co.  v.  Lathrop, 
131  la  676,  19  A.  8.  R.  56,  7  L.R.A.  474,  23  N.  E.  683;  Bierhaus  v.  Western  U. 
Teleg.  Co.  8  Ind.  App.  246,  34  N.  £.  581,— holding  that  telegraph  company  is 
liable  for  actual  damages  resulting  from  negligence  in  transmitting  message 
which  shows  on  its  face  that  it  relates  to  important  business  matters. 

Cited  in  reference  notes  in  10  A.  6.  R.  786,  on  knowledge  of  importance  of 
telegraph  message  as  affecting  question  of  damages;  10  A.  8.  R.  787,  as  to 
when  telegraph  message  discloses  its  importance  so  as  to  justify  damages  for 
n^ligence  in  transmission. 

—  On  cipher  message. 

Cited  in  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  133,  holding  that  measure 
of  damages  for  negligence  in  transmitting  cipher  message  is  the  price  paid  for 
its  transmission;  Western  U.  Teleg.  Co.  v.  Fatman,  73  Ga.  285,  64  A.  R.  877; 
Western  U.  Teleg.  Co.  v.  Nagb,  11  Tex.  Civ.  App.,  639,  32  8.  W.  707,— holding 
that  rule  as  to  liability  on  cipher  message  does  not  apply  where  agent  sending 
it  has  notice  that  it  relates  to  important  business  matters;  Bashinsky  v 
Western  U.  Teleg.  Co.  1  Ga.  App.  761,  68  8.  E.  91,  on  same  point;  Williamson 
V.  Postal  Tel^.  Cable  Co.  161  N.  C.  223,  66  8.  E.  974,  holding  that  telegram, 
'*Sold  Tootle  Mottar  ninety  cases  twenty-eight  inch  six  and  three-quarters," 
addressed  to  cotton  mill,  is  not  cipher  message. 
SolBciency  of  notice  of  claim  under  contract  with  telegraph  company. 

ated  in  Hill  v.  Western  U.  Teleg.  Co.  85  Ga.  425,  21  A.  8.  R.  166,  11  8.  E. 
874,  holding  oral  notice  of  damage  to  sending  agent  sufficient  where  he  made 
no  objection  to  its  being  oral;  Western  U.  Teleg.  Co.  v.  Heathcoat,  149  Ala. 
623,  43  So.  117,  on  same  point;  Western  U.  Teleg.  Co.  v.  May,  8  Tex.  Civ.  App. 
176,  27  8.  W.  760,  holding  that  notice  of  claim  to  agent  of  telegraph  company 
who  received  and  delivered  the  message  complained  of  is  sufficient. 
Rli^t  of  telegraph  company  to  establish  regulations. 

Cited  in  Western  U.  Teleg.  Co.  v.  McGuire,  104  Ind.  130,  64  A.  R.  296,  2 
N.  E.  201,  holding  that  telegraph  company  may  establish  reasonable  rules  and 
hf'UtMB  for  the  regulation  of  its  business  and  citing  also  annotation  on  this 
point. 

Cited  in  reference  note  in  44  A.  8.  R.  99,  on  binding  effect  of  printed  regu- 
lations by  telegraph  company. 
Right  of  addressee  to  sue  for  negligence  in  transmission  of  message. 

Cited  in  Western  U  Teleg.  Co.  v.  McKibben,  114  Ind.  611,  14  N.  C.  894,  hold- 
ing that  one  to  whom  a  message  is  sent  may  maintain  suit  for  dnr/.nge  caused 
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by  failure  to  deliver  it  and  he  is  not  bound  by  stiptilation  entered  into  bj 
sender  and  citing  also   annotation  on  this  point. 

Annotation  cited  in  Western  U.  Teleg.  Co.  t.  Pendleton,  95  Ind.  12,  48  A. 
R.  692,  on  right  of  addressee  to  sue. 
Liability  on  message  relating  to  illegal  transaction. 

Disapproved  in  Gist  v.  Western  U.  Teleg.  Co.  45  8.  C.  344,  55  A.  a  R.  753, 
23  8.  B.  143,  holding  that  action  will  not  lie  for  failure  of  telegraph  company 
to  deliver  message  relating  to  an  illegal  dealing  in  futures. 

Overruled  in  Cothran  v.  Western  U.  Teleg.  Co.  83  Ga.  25,  9  8.  E.  836,  hold- 
ing that  loss  or  gain  from  illegal  dealings  in  futures  cannov  be  invoked  as 
measure  of  damages  for  error  in  transmission  of  message. 
Right  to  ane  on  contract  relating  to  illegal  transaction. 

Cited  in  Clarke  t.  Brown,  77  Ga.  606,  4  A.  8.  R.  98,  holding  that  moneya  de- 
posited with  agents  to  be  used  in  illegal  dealing  in  futures  may  be  recovered 
in  action  for  money  had  and  received. 

Overruled  in  Raleigh  &  G.  R.  Co.  t.  8wanson,  102  Ga*  754,  39  L.R.A.  275, 
28  8.  B.  601,  holding  that  suit  will  not  lie  for  breach  of  contract  to  do  an  act 
forbidden  by  statute;  Anderson  v.  Holbrook,  128  Ga^  233,  11  LJIJL(N.S.) 
575,  57  8.  B.  500,  holding  that  broker  cannot  recover  for  advances  made  in 
furtherance  of  an  illegal  contract;  Moss  v.  Exchange  Bank,  102  Ga.  808,  30 
8.  B.  267,  holding  that  loss  or  gain  from  illegal  purchase  and  sale  of  futures 
cannot  be  considered  in  suit  against  bank  for  refusal  to  fulfill  contract  to  ad- 
vance money  for  margins. 
Verdict  received  on  Sunday. 

Cited  as  overruled  in  effect  in  Weaver  v.  Carter,  101  Ga.  206,  28  8.  EL  869, 
holding  lawful  verdict  received  on  Sunday. 
Telegraph  companies  as  common  carriers. 

Cited  in  reference  note  in  48  A.  8.  R.  741,  on  telegraph  companies  as  com- 
mon carriers. 
Telegrams  as  evidence. 

Cited  in  reference  note  in  44  A.  8.  R.  103,  on  telegrams  as  evidence. 

45  AM.  BBP.  500,  HADDOX  v.  CUNNINGHAM,  68  GA.  481. 
Jury  for  new  trial  of  civil  case. 

Cited  in  Powell  v.  Augusta  A  8.  R.  Co.  77  Ga.  192,  3  8.  B.  757,  holding  that 
on  new  trial  of  civil  case  the  jury  may  be  taken  from  the  grand  jury,  or  the 
traverse  jury  or  partly  from  each  at  the  discretion  of  the  trial  court. 
liimited  right  of  obstmcting  highway. 

Cited  in  Marine  Ins.  Co.  v.  8t.  Louis,  L  M.  A  a  R.  Co.  41  Fed.  643,  holding 
that  storing  goods  or  other  impediments  in  street  for  an  unreasonable  time 
constitutes  a  nuisance;  Brooks  v.  Atlanta,  1  Ga.  App.  678,  57  8.  E.  1081,  on 
limited  right  of  abutting  owner  to  obstruct  highway. 
lilability  of  owner  for  defects  as  to  street. 

Cited  in  notes  in  12  LJt.A.  190,  on  liability  of  abutting  property  owner  for 
injuries  caused  by  materials  falling  in  the  street;  19  K  R.  C.  14,  <m  liability 
of  owner  or  oocupant  of  building  for  negligent  injury  from  defeeU  as  to  side- 
walk. 
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45  AM.  REP.  501,  WOIiPP  t.  CENTRAIj  R.  CO.  68  GA.  65S. 
Liabilitj  of  carriers  under  through  tickets. 

C?ited  in  Central  R.  Co.  v.  Combs,  70  Ga.  583,  48  A.  R.  582,  holding  that 
railroad  selling  through  ticket  over  connecting  lines  is  liable  for  failure  to 
transport  passenger  safely  through  to  destination  though  ticket  contain  stipu- 
lation against  liability  beyond  its  own  line. 

Cited  in  note  in  99  A.  S.  R.  363,  on  liability  of  connecting  carriers  for 
baggage. 

—  Which  carrier  suable. 

Cited  in  Savannah,  F.  &  W.  R.  Co.  t.  Mcintosh,  73  Ga.  532,  holding  that 
passenger  may  recover  from  last  carrier  for  loss  of  baggage  checked  through 
over  connecting  lines;  Peterson  v.  Chicago,  R.  I.  A  P.  R.  Co.  80  Iowa,  92,  45 
N.  W.  573,  holding  connecting  carriers  jointly  liable  for  loss  of  baggage  checked 
through  over  connecting  railroads;  Georgia,  S.  &  F.  R.  Co.  ▼.  Pearson,  120 
Ga.  284,  47  S.  E.  904,  holding  that  where  railroad  sells  through  ticket  over 
eouiecting  lines  and  passenger  is  wrongfully  ejected  on  a  connecting  line, 
suit  will  lie  against  first  carrier  in  county  where  the  passenger  was  ejected. 

Disapproved  in  Atchistfn,  T.  ft  8.  F.  R.  Co.  v.  Roach,  35  Kan.  740,  57  A.  R. 
199,  12  Pac.  93,  holding  that  selling  ticket  and  checking  baggage  through  over 
eonneeting  lines  does  not  of  itself  make  last  carrier  liable  in  suit  for  loss  or 
injury  to  baggage  occurring  through  negligence  of  any  of  the  connecting  car- 


45  AM.  BMP.   505,  ROUNSAVUiLB  T.  KOHLHEIM,   68  GA.   668. 
What  are  nuisances. 

Cited  in  note  in  51  A.  R.  467,  on  factories  or  shops  as  nuisances. 
« Stable  as. 

Cited  in  Kaspar  ▼.  Dawson,  71  Conn.  405,  42  Atl.  78,  on  bam  or  stable  not 
being  a  nuisance  per  se  but  may  be  so  used  as  to  become  such. 

Cited  in  reference  note  in  41  A.  S.  R.  235,  on  livery  stable  in  city  as 
nuisance. 

Cited  in  notes  in  107  A.  S.  R.  240,  on  public  and  private  stables  as  public 
nuisances;  17  L.R.A.(N.S.)  1028,  on  stable  for  horses  as  a  nuisance;  38  L.RJ^. 
654,  on  municipal  power  over  nuisances  relating  to  livery  stables. 
Injunction  to  prevent  anticipated  nuisance. 

ated  in  Fisher  t.  Georgia  Vitrified  Brick  ft  Qay  Co.  121  Ga.  621,  49  S.  £. 
679,  holding  that  injunction  will  not  lie  to  prevent  an  injury  which  is  only 
possible  but  neither  probable  nor  threatened;  Bacon  v.  Walker,  77  Ga.  336, 
holding  that  injunction  will  not  lie  to  prevent  building  of  jail  on  the  sup- 
position that  it  might  be  so  used  as  to  be  a  nuisance;  Halke  v.  Herman,  87 
Mo.  App.  125,  holding  that  injunction  will  not  lie  to  prevent  the  making  of  a 
pond  near  plaintiff's  premises  without  showing  of  facts  that  would  make  it  a 
musance;  Lewis  v.  Sandell,  118  La.  852,  43  So.  526,  on  refusing  injunction 
against  act  which  is  not  in  itself  a  nuisance. 

Cited  in   notes   in   73   A.   D.    114,    116,   on   injunctions   against    threatened 
b;  19  K  R.  C.  305,  on  injunctive  relief  against  public  nuisance. 


45  AM.  REP.  508,  BUTIjER  t.  MOORE,  68  GA.  780. 
Damages  for  breach  of  contract. 

Cited  in  Vaughan's  Seed  Store  v.  Stringfellow,  56  Fla.  708.  48  So.  410,  hold- 
Am.  Rep.  Vol.  XIX.— 17. 
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ing  that  measure  of  damages  for  breach  of  warranty  of  seed  where  no  crop 
results  is  price  paid  for  seed,  expense  in  preparing  soil  and  planting  same 
together  with  loss  sustained  from  land  being  idle. 

Cited  in  reference  notes  in  42  A.  S.  R.  129,  on  damages  for  breach  of  war- 
ranty of  seeds;  80  A.  S.  R.  804,  on  measure  of  damages  on  breach  of  war- 
ranty on  sale  of  seed. 

Cited  in   note  in  6  E.  R.   C.   026,   on  measure  of  damages  recoverable  on 
breach  of  a  contract. 
^Proflta  as. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  52  L.R.A.  236, 
on  loss  of  profits  of  purchase  for  special  purpose  as  damages  on  breach  of 
warranty  of  vendor. 

45   AM.   REP.    5ia,    PUBBLO   A   A.   VALLEY  R.    OO.    v.    TATIiOR,    • 

COIiO.   1. 
Contracts  acalnst  pablic  policy. 

Cited  in  Colbum  v.  El  Paso  County,  15  Colo.  App.  90,  61  Pac.  241,  holding 
contract  by  county  commissioners  perpetually  to  maintain  court  house  on 
certain  lots  to  be  against  public  policy  and  void. 

Cited  in  note  in  66  A.  D.  514,  on  contracts  for  services  void  as  against  public 
policy. 
«  Agreements  controlling  location  or  capacity  of  railroad  facilities. 

Cited  in  Doane  v.  Chicago  City  R.  Co.  160  III.  22,  35  L.R.A.  588,  45  N.  E. 
507,  holding  agreement  of  street  railway  company  not  to  lay  another  track  in 
a  street  without  consent  of  adjoining  owner  to  be  against  public  interest  and 
void;  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R.  Co.  12S  Mo.  224,  27  S.  \V.  568, 
holding  that  any  contract  made  by  railroad  company  which  is  adverse  to  its 
duties  to  the  public  is  void;  Cole  v.  Brown-Hurley  Hardware  Co.  139  Iowa, 
487,  18  L.R.A.(N.8.)  1161,  117  N.  W.  746,  16  A.  A  E.  Ann.  Cas.  846,  holding 
agreement  by  landlord  with  his  tenant,  to  secure  extension  of  railroad  track 
Along  alley  to  furnish  better  shipping  facilities,  not  against  public  policy. 
Konenforcement  of  contract  based   on   illegal  consideration. 

Cited  in  Brown  v.  Kennedy,  12  Colo.  235,  20  Pac.  696,  holding  ttat  court 
will  not  lend  its  aid  to  enforce  an  illegal  contract;  Giles  v.  DeCow,  30  Colo. 
412,  70  Pac.  681;  Currier  v.  Clark,  19  Colo.  App.  250,  75  Pac  927,— hold- 
ing that  where  an  entire  contract  is  based  partly  on  an  illegal  consideration 
the  entire  contract  is  void. 

Distinguished  in  Colorado  Fuel  A  Iron  Co.  v.  Pryor,  25  Colo.  540,  57  Pac  51, 
holding  where  for  a  valuable  consideration  a  party  contracts  to  do  two  things  <Mie 
of  which  is  illegal,  the  other  may  be  enforced  unless  they  are  so  connected  as  to 
be  inseparable. 
Presumptions  as  to  findings  of  fact  by  the  court. 

Cited  in  Rollins  v.  Pueblo  County,  15  Colo.  103,  25  Pac.  319,  holding  that  in 
absence  of  request  for  declaration  of  the  law,  it  will  be  presumed  that  the 
court  was  governed  by  proper  rules  of  law  in  arriving  at  its  findings  of  fact. 

45  AM.  REP.  520,  ROSE  v.  MITCHELL,   6  COLO.   102. 
Right  to  recover  for  property  sold  for  illegal  use. 

Cited  in  Kuhl  v.  M.  Gaily  Universal  Press  Co.  123  Ala.  452,  82  A.  S.  R.  135, 
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26  So.  53^,  holding  that  vendor  of  slot  machines  who  actively  participates  in 
their  illegal  use  cannot  recover  the  purchase  price  thereof;  Graves  v.  John- 
son, 179  Mass.  53,  88  A.  S.  R.  366,  60  N.  E.  383,  holding  that  vendor  of  in- 
toxicating liquor  may  recover  price  therefor  though  he  correctly  divines  that 
it  is  bought  for  purpose  of  illegal  sale  in  another  state;  Anheuser-Busch- 
Brewing  Asso.  v.  Mason,  44  Minn.  318,  20  A.  8.  R.  680,  9  L.R.A.  506,  46  N. 
W.  558,  holding  that  vendor  of  intoxicating  liquor  may  recover  price  thereof 
though  agent  making  the  sale  knew  it  was  to  be  used  for  illegal  sale  in  a  house 
of  prostitution. 

Cited  in  reference  note  in  52  A.  R.  382,  on  validity  of  sale  of  house  to  be 
used  as  bawdyhouse. 

Cited  in  notes  in  32  A.  8.  R.  453,  on  sales  having  in  view  the  subsequent 
violation  of  foreign  or  domestic  law;  117  A.  S.  R.  502,  on  effect  of  knowledge  of 
contemplated  performance  of  contract  in  illegal  manner;  15  L.R.A.  834,  on 
right  to  recover  price  of  property  sold  for  unlawful  use;  15  L.R.A.  836,  on 
right  to  recover  price  of  property  sold  in  aid  of  lotteries  or  gambling;  12 
L.R.A.(N.S.)  601,  602,  on  ethics  of  sale  in  violation  of  law  by  blameless 
vendors;  6  E.  R.  C.  336,  on  validity  of  contract  tainted  with  illegal  or  immoral 
purpose  known  to  both  parties. 

45  AM.  RKP.  594,  HANNA  v.  PALMBR,   6  COLO.   156. 
Priority  as  between  creditors  and  legacy  in  lien  of  dower. 

Cited  in  Beekman  v.  Vanderveer,  3  Dem.  622,  holding  that  widow  accepting 
legacy  under  will  in  lieu  of  dower  is  not  entitled  to  priority  over  creditors  even 
to  the  extent  of  such  dower  interest. 

45  AM  REP.   526,   JONES  v.   PEOPIiE,    6   COLO.    452. 

Followed  without  discussion  in  May  v.  People,  8  Colo.  210,  6  Pac.  816. 

Misoondnct  of  Jury  as  affecting  verdict. 

Cited  in  Chestnut  v.  People,  21  Colo.  512,  42  Pac.  656,  denying  new  trial 
for  misconduct  where  juror  was  permitted  to  inquire  for  mail  at  postoffice  dur- 
ing pendency  of  trial;  Tilley  v.  Montelius  Piano  Co.  15  Colo.  App.  204,  61 
Pac.  483,  holding  that  answer  by  court  to  a  question  of  the  jury  as  to  the  ver- 
dict is  not  ground  for  setting  it  aside  though  made  in  absence  of  parties  and 
tiieir  counsel;  Luck  v.  State,  96  Ind.  16,  holding  that  verdict  which  is  clearly 
right  will  not  be  set  aside  because  bailiff  taking  jury  out  for  walk,  took  them 
past  the  scene  of  the  crime. 

—  Attending  theatrical  performance. 

Cited  in  Moore  v.  People,  26  Colo.  213,  57  Pac.  857,  holding  that  new  trial 
will  not  be  granted  because  jury  were  permitted  to  attend  theatrical  per- 
formance under  care  of  sheriff;  State  v.  Jeffries,  210  Mo.  302,  109  S.  W.  614, 
14  A.  &,  E.  Ann.  Cas.  524,  holding  that  it  was  an  irregularity  but  not  re- 
versible error  for  sheriff  and  deputies  to  take  jury  to  comic  performance  dur- 
ing trial,  where  they  were  carefully  kept  separate. 

—  Using  intoxicating  liqnors. 

Cited  in  Copper  Queen  Min.  Co.  v.  Arizona  Prince  Copper  Co.  2  Ariz.  10,  7 
Pac  718,  holding  that  verdict  will  not  be  set  aside  on  account  of  moderate 
use  of  intoxicating  liquors  at  a  feast  prepared  by  both  parties  to  a  suit;  Gam- 
ble V.  SUte,  44  Fla.  429,  103  A.  S.  R.  150,  60  L.RJL  547,  33  So.  471,  1  A.  & 
E.  Ann.  Cas.  285,  holding  that  use  of  intoxicants  by  jury  is  presumptively  in- . 
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jurious  to  oonvicted  defendant  but  verdict  will  not  be  set  aside  where  it  la 
ahowu  that  use  was  so  moderate  that  it  oould  not  possibly  have  affected  the 
verdict;  Grottkau  r.  State,  70  Wis.  462,  36  N.  W.  31,  on  effect,  upon  verdict^  of 
Jurors'  drinking  intoxicating  liquor  during  pendency  of  criminal  triaL 

Distinguished  in  Repath  ▼.  Walker,  13  Ck>lo.  109,  21  Pac  917,  granting  new 
trial  for  misconduct  where  jurors  used  intoxicating  liquors  during  the  trial, 
And  one  juror  and  the  trial  judge  were  intoxicated. 
ConcInaiTeness  of  decision  of  trial  court  as  to  competency  of  Jnror. 

Cited  in  Imboden  v.  People,  40  Colo.  142,  90  Pac.  608,  holding  that  where 
court  determines  that  juror  stands  indifferent  after  challenge  for  favor,  sach 
finding  is  conclusive  upon  appeal;  Babcock  v.  People,  13  Colo.  515,  22  Pac. 
817;  Thompson  v.  People,  26  Colo.  406,  59  Pac.  51, — holding  the  same  upon 
challenge  for  having  formed  and  expressed  an  opinion;  Minich  v.  People,  8 
Colo.  440,  9  Pac  4,  on  same  point. 
Harmless  error. 

Cited  in  Tilley  v.  Montelius  Piano  Co.  15  Colo.  App.  204,  61  Pac  483;  State 
V.  Bartlett,  50  Or.  440,  19  L.R.A.(N.S.)   802,  126  Am.  St  Rep.  751,  93  Pac 
243;  May  v.  People,  8  Colo.  210,  6  Pac  816,— holding  that  verdict  of  jury  will 
not  be  set  aside  where  fairly  sustained  by  the  evidence. 
Character  or  repntation  as  evidence. 

Cited  in  notes  in  124  A.  S.  R.  1027,  on  necessity  of  some  preliminary  evi- 
dence of  self-defense  to  render  admissible  evidence  of  character  or  reputation 
of  deceased,  on  trial  for  homicide;  3  L.R.A.(N.S.)  357,  358,  on  character  and 
reputation  of  deceased  as  affecting  homicide  in  case  of  hostile  demonstrations. 

45  AM.  REP.  531,  GARVEY  v.  PEOPLE,  6  COLO.  559. 
What  constitutes  an  ex  post  facto  law. 

Cited  in  Garvey's  Case,  7  Colo.  384,  49  Am.  Rep.  358,  3  Pac.  903,  4  Am.  Crim. 
Rep.  254;  Johnson  V.  People,  173  HI.  131,  50  N.  E.  321;  Lindzey  v.  State,  66 
Miss.  542,  7  A.  S.  R.  674,  5  So.  99, — holding  that  statute  changing  but  not  miti- 
gating punishment  for  an  oflTense  can  have  no  application  to  punishment  for  an 
offense  conunitted  prior  to  its  passage. 

Cited  in  reference  note  in  49  A.  R.  358,  as  to  when  a  law  is  ex  post  facto. 

Cited  in  notes  in  37  A.  S.  R.  593,  on  inhibition  against  ez  post  facto  laws  aa 
applicable  to  civil  rights  and  proceedings ;  37  A.  S.  R.  594,  on  statutory  change  of 
punishment  for  crime  after  commitment  therefor. 

Distinguished  in  Re  Tyson,  13  Colo.  482,  6  L.R.A.  472,  22  Pac  810;  State  v. 
Rooley,  12  N.  D.  144,  95  N.  W.  513, — ^holding  that  law  changing  place  of  ezeon- 
tions  to  state  penitentiary  is  not  ex  post  facto  as  to  convictions  prior  to  its 
passage. 
Validity  of  conviction  under  repealed  statute. 

Cited  in  Packer  v.  People,  8  Colo.  361,  8  Pac.  564,  holding  that  conviction  for 
murder  cannot  be  sustained  where  statute  was  repealed  without  saving  clause 
after  the  offense  but  prior  to  the  conviction. 

Conviction  for  lower  degree  where  higher  crime  is  absolved  by  ez  post 
facto  law. 

Cited  in  Kelly  v.  People,  17  Colo.  130,  20  Pac.  805,  holding  that  under  statute 
changing  punishment  for  murder  conviction  for  offense  committed  prior  to  the 
passage  of  the  act  must  be  limited  to  murder  in  the  second  degree. 
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SoAcleiicy  of  Terdict. 

Cited  in  Kearney  v.  People,  11  Colo.  258,  17  Pac.  782,  holding  verdict  of 
"guilty  as  found  in  the  indictment"  insufficient  in  prosecution  for  murder  where 
it  failed  to  specify  the  degree. 
Saf&ciency  of  indictment. 

Cited  in  Holt  v.  People,  23  Colo.  1,  45  Pac.  374,  on  sufficiency  of  indictment 
to  sustain  conviction. 

45  AM.  REP.  649,  LEE  v.  FEAMSTER,  21  W.  VA.   108. 
Vsnrj  as  personal  defense. 

Cited  in  Chenoweth  v.  National  Bldg.  Asso.  69  W.  Va.  653,  53  S.  E.  659, 
holding  the  plea  of  usury  is  a  defense  personal  to  the  dehtor;  Harper  v.  Middle 
SUtes  Loan,  Bldg.  &  Constr.  Co.  55  W.  Va.  140,  46  S.  E.  817,  2  A.  ft  E.  Ann. 
Caa.  42,  holding  another  cannot  defend  against  the  usury,  unless  the  debtor 
unites  with  him  or  acquiesces  in  the  defense. 
<—  Right  of  Junior  to  plead  nsnry  against  senior  creditor. 

Cited  in  Barbour  v.  Tompkins,  31  W.  Va.  410,  7  S.  E.  1,  holding  a  creditor 
in  the  debtor's  lifetime  cannot  rely  upon  the  defense  of  usury  to  defeat  the  claim 
of  another  creditor  in  whole  or  in  part. 

Distinguished  in  American  Rubber  Co.  v.  Wilson,  55  Mo.  App.  666,  holding  an 
attaching  creditor  may  defend  against  his  debtor's  mortgage  on  the  ground 
that  it  secures  usury. 
—  Right  of  grantees  of  land  nsnrionsly  incumbered. 

Cited  in  Stuckey  v.  Middle  States  Loan,  Bldg.  &  Constr.  Co.  61  W.  Va.  74, 
123  A.  S.  R.  977,  8  L.R.A.(N.S.)  814,  55  S.  E.  996,  holding  one  who  purchases 
land  which  is  charged  with  an  usurious  debt,  and,  as  part  of  the  consideration 
for  his  purchase,  assumes  the  payment  of  the  debt,  cannot  be  relieved  of  the 
usury;  Smith  v.  McMillan,  46  W.  Va.  677,  33  S.  E.  283,  holding  even  a  party 
who  buys  from  the  debtor  land  bound  by  a  usurious  mortgage  cannot  plead  the 
UBury  to  save  the  land,  but  must  pay  the  full  debt;  Bensimer  v.  Fell,  35  W.  Va. 
16,  29  A.  S.  R.  774,  12  S.  E.  1078,  holding  even  the  subpurchaser  of  land  bound 
by  a  previous  usurious  lien  against  a  former  owner,  cannot  defend  his  land  on 
the  score  of  usury  in  such  previous  lien. 
]>efense  of  limitations. 

Cited  in  Welton  v.  Boggs,  46  W.  Va.  620,  72  A.  S.  R.  833,  32  S.  E.  232, 
holding  where  debtor  declines  to  interpose  the  plea  of  statute  of  limitations 
a  mere  stranger  to  the  claim  such  as  a  creditor,  ci^nnot  set  it  up  as  a  defense; 
KeClaugherty  v.  Croft,  43  W.  Va.  270,  27  S.  E.  246,  on  right  of  one  judgment 
creditor  to  plea  statute  of  limitations  against  another. 
Necessity  of  pleading  nsnry. 

Cited  in  Snyder  r.  Middle  States  Loan,  Bldg  &  Constr.  Co.  52  W.  Va.  655,  44 
8.  E.  260,  holding  the  defense  of  usury  must  always  be  pleaded,  else  it  is  waived. 

45  AM.  REP.  555,  GIIiCHRIST  ▼.  WEST  VIRGINIA  OHi  St  OIL  LAND 

CO.  %1  W.  VA.  115. 
Constmction  placed  on  statutes  and  Constitution  by  a  sister  state  as 

rule  of  decision. 

Cited  In  Van  Matre  v.  Sankey,  148  IlL  536,  39  A.  S.  R.  106,  23  L.R.A.  665,. 
36  N.  E.  628;  Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.  Ill  Iowa,  590,  82 
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A.  S.  R.  529,  82  N.  W.  1023,— holding  the  construction  given  its  statutes, 
and  the  interpretation  of  its  constitution  by  the  highest  court  of  a  state  will, 
under  all  ordinary  circumstances,  be  followed  by  the  courts  of  a  sister  common- 
wealth. 

Cited  in  reference  note  in  45  A.  R.  632,  on  effect  in  state  of  forum  of  judg- 
ment in  another  state  entered  upon  constructive  notice  and  without  appearance. 
Effect  of  Judgment  from  another  state. 

Cited  in  Stewart  v.  Stewart,  27  W.  Va.  167,  holding  if  court  rendering  the 
decree  was  one  of  general  jurisdiction,  the  presumption  is  it  had  jurisdiction 
of  the  particular  case  and  this  presumption  must  be  overcome  with  proof,  to 
render  the  decree  void;  Stewart  v.  Northern  Assur.  Co.  45  W.  Va.  734,  44 
L.R.A.  101,  32  S.  E.  218  (dissenting  opinion),  on  giving  effect  to  judgments  of 
other  states;  Mutual  F.  Ins.  Co.  v.  Phoenix  Furniture  Co.  108  Mich.  170,  62 
A.  S.  R.  693,  34  L.R.A.  694,  66  N.  W.  1095  (dissenting  opinion),  on  conclusive- 
ness of  judgment  against  corporation  on  stockholder's  liability;  Ritchie  County 
Bank  v.  Bee,  62  W.  Va.  457,  59  8.  E.  181,  on  effect  of  foreign  judgment. 
—  Judgments  on  process  of  attachment  or  oonstrnctiye  service. 

Cited  in  Fowler  v.  Lewis,  36  W.  Va.  112,  14  S.  E.  447,  holding  even  if  ef- 
fects of  nonresidents  be  attached,  a  personal  judgment  on  publication  without 
service  of  process  or  appearance  is  a  nullity  except  as  to  the  effects  attached; 
Crumlish  r.  Central  Improv.  Co.  38  W.  Va.  390,  45  A.  S.  R.  872,  23  L.R.A.  120. 
18  S.  E.  456,  holding  a  judgment  from  another  state  where  the  record  shows 
there  was  no  service  of  the  scire  facias  personal  or  by  return  of  nihil,  or  any 
appearance,  is  void  and  unenforceable  here. 

Cited  in  note  in  11  A.  8.  R.  821,  on  validity  of  judgments  rendered  without 
jurisdiction. 

Distinguished  in  Shafer  v.  O'Brien,  31  W.  Va.  601,  8  S.  E.  298,  holding  where 
actual  service  had  been  had  within  the  state  under  the  provisions  of  statute 
a  personal  decree  may  be  rendered  for  specific  performance  against  a  foreign  cor- 
poration, 

45  AM.  REP.  568,  VINAIi  t.  GILBIAN,  81  W.  VA.  SOI. 
Secondary  evidence  of  book  entries. 

Cited  in  Loverin  &  B.  Co.  v.  Bumgamer,  59  W.  Va.  46,  52  S.  E.  1000,  holding 
an  account  from  books  made  by  bookkeeper  and  filed  with  the  declaration  and 
proved  by  him  from  entries  made  in  the  due  course  of  business  was  sufficient: 
Bennett  v.  Bennett,  37  W.  Va.  396,  38  A.  8.  R.  47,  16  S.  E.  638,  holding  evi- 
dence of  contents  of  private  entry  in  a  book  by  one  deceased,  of  advancements 
made  to  children  neither  the  books  nor  a  copy  being  produced,  is  not  admissible 
to  show  such  payment. 
^When  admissible. 

Cited  in  Edgell  v.  Conaway,  24  W.  Va.  747,  holding  if  the  original  is  shown 
to  be  in  the  possession  of  a  nonresident  of  the  state  evidence  of  its  contents 
or  a  copy  may  be  produced  as  evidence. 
Book  entries  as  evidence. 

Cited  in  Hay  v.  Peterson,  6  Wyo.  419,  34  L.RJI.  581,  45  Pac.  1073,  holding 
a  calendar  showing  certain  entries  by  the  deceased  is  not  admissible  in  evidence, 
— it  not  being  a  book  of  original  entry  nor  kept  in  the  usual  course  of  business 
of  deceased. 

Cited  in  reference  note  in  53  L.R.A.  527,  on  use  as  evidence  of  entries  by  agent 
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in  his  own  books  in  course  of  business  on  issues  between  other  persons. 

Cited  in  notes  in  52  L.RJ^.  562,  on  entries  made  by  bookkeeper  in  books  of  ac- 
count as  evidence  in  party's  faror  where  bookkeeper  is  accessible;  52  L.R.A. 
565,  on  entries  by  bookkeeper  in  books  of  account  as  evidence  in  party's  lavor 
where  bookkeeper  is  not  accessible;  62  LJI.A.  605,  on  admissibility  of  copies 
and  transcripts  of  account  books  in  party's  own  favor  where  the  originals  are 
beyond  jurisdiction  of  court. 
Admissibility  of  memorandmn  used  to  r*-^ fresh  memory. 

Cited  in  Labaree  v.  Klosterman,  33  Neb.  luO,  49  N.  W.  1102,  holding  a  mem- 
orandum  used   by   witness   to  refresh   his   memory,   is  admissible  without  the 
corroborating  testimony  of  the  person  who  made  it,  if  beyond  reach  of  process 
of  court,  upou  proof  of  his  handwriting. 
Declarations  as  evidence. 

Cited  in  Rowan  v.  Chenoweth,  49  W.  Va.  287,  87  A.  S.  R.  796,  38  8.  E.  544, 
holding  a  party's  self-serving  declarations  cannot  be  put  in  evidence  in  his  own 
fsTor  whether  he  be  dead  or  living  at  the  trial. 

45  AM.  REP.   570,  STATE  t.  liOWE,  21  W.  VA.   789. 
Venue  In  crimlnAl  cases. 

Cited  in  SUte  v.  Hobbs,  37  W.  Va.  812,  17  S.  E.  380,  holding  the  venue  in 
all  criminal  cases  is  the  "county"  where  the  alleged  offense  was  committed; 
State  V.  Ellison,  49  W.  Va.  70,  38  S.  E.  574,  holding  the  locus  in  quo  of  the  of- 
fense of  an  accessory  before  the  fact  to  a  felony  in  the  county  in  which  the  felony 
is  done;  SUte  v.  McAllister,  65  W.  Va.  97,  131  A.  S.  R.  955,  63  8.  E.  758,  holding 
that  under  constitution  and  laws  of  state  crime  can  be  prosecuted  only  in  state 
and  county  offense  was  committed. 

Cited  in  reference  note  in  69  A.  S.  R.  359,  on  venue  of  crime. 

Cited  in  note  in  7  L.R.A.(N.S.)   672,  on  power  of  legislature  to  provide  for 
indictment  in   county  or  district  other  than  where  crime  is  alleged  to  have 
been  committed. 
—  Where  offense  Is  committed  in  adjoining  county  near  line. 

Cited  in  Buckrice  v.  People,  110  111.  29,  holding  constitutional  right  to 
trial  in  county  is  mandatory  and  statute  extending  venue  one  liundred  rods 
over  county  line  is  void. 

Distinguished  in  State  v.  Harris,  107  La.  325,  31  So.  782,  holding  a  defendant 
oumot  after  taking  chances  on  a  verdict  in  his  favor  enter  objection  that  the 
crime  was  eonmiitted  over  the  line  in  another  county. 
Meaning  of  the  word  '^vicinage'*  as  used  In  bill  of  rights. 

Cited  in  Ex  parte  McNeeley,  36  W.  Va.  84,  32  A.  S.  R.  831,  15  L.R.A.  226, 
14  8.  E.  430,   holding  the  word  "vicinage"   as  used  in   the  Virginia   bill  of 
rights  was  not  the  equivalent  of  the  word  "county." 
Statutes  contravening  state  Constitution. 

Cited  in  SUte  v.  Cottrell,  31  W.  Va.  162,  6  8.  E.  428,  on  the  effect  of  statutes 
contravening  the  plain  language  of  the  state  Constitution. 
Rl^t  to  raise  objection  on  appeal  to  appointment  of  special  judge. 

Cited  in  Lynch  v.  Henry,  25  W.  Va.  416;  Jarrell  v.  French,  43  W.  Va.  456, 
27  S.  £.  263, — holding  it  too  late  to  raise  the  objection  to  the  service  of  a 
special  judge  for  the  first  time  in  this  court;  State  v.  Newman,  40  W.  Va.  724, 
•39  S.  E.  665,  holding  where  a  special  judge  has  tried  case  and  no  objection 
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is  shown  to  his  authority  and  record  is  silent  as  to  the  mode  of  his  appointment, 
the  appellate  court  will  presume  he  was  l^ally  elected;  White  ▼.  Sohn,  65  W. 
Va.  409,  64  S.  E.  442,  holding  that  objection  to  illegality  of  election  of  judge 
cannot  be  raised  for  first  time  on  appeaL 

45  AM.  REP.  579,  CONWAY  t.  SBAMONS,  55  TT.  8. 
Effect  of  a  discharge  under  insolvency  act  on  Judgment. 

Cited  in  reference  note  in  26  A.  8.  R.  890,  as  to  whether  debt  contracted 
before  passage  of  state  insolvency  act  can  be  discharged  thereunder. 

Distinguished  in  Hundley  ▼.  Chaney,  65  .CaL  363,  4  Pac.  238,  holding  a  dis- 
charge under  the  insolvency  act  bars  an  action  on  a  prior  judgment. 
Bffect  of  renewals  on  original  debt. 

ated  in  Robinson  v.  Leach,  67  Vt.  128,  48  A.  S.  R.  807,  27  L.R.A.  303,  31  AtL 
32,  holding  as  long  as  the  original  debt  can  be  traced  the  security  remains, 
no  matter  how  many  renewals  of  note  there  has  been. 

45  AM.  REP.  58S,  COX  v.  BATRES,  55  VT.   94. 
Right  to  impeach  testimony  of  party's  own  witness. 

CiUd  in  Hurley  v.  State,  46  Ohio  St.  320,  4  L.R.A.  161,  21  N.  E.  645,  holding 
where  witness  denies  having  made  certain  statements  the  party  calling  him  can- 
not prove  them  by  other  witnesses;  Hildreth  v.  Aldrich,  15  R.  I.  163,  1  AtL 
249,  holding  a  party  cannot  be  permitted  to  impeach  his  own  witness  by  proof 
by  other  witnesses  of  contradictory  statements,  unless  the  witness  be  one  the 
law  obliges  him  to  call;  People  v.  Elco,  131  Mich.  519,  94  N.  W.  1069  (dissent- 
ing opinion),  on  showing  contradictory  statements  of  a  witness  for  purpose  of 
discrediting. 

Cited  in  reference  note  in  5  A.  S.  R.  878,  on  impeachment  of  one's  own  wit- 
ness. 

Cited  in  notes  in  40  A.  S.  R.  353;  82  A.  S.  R.  57,  58,  63;  21  L.R^.  419,  — on 
right  to  impeach  one's  own  witness;  4  L.R.A.  162,  on  right  of  party  to  contra- 
dict, discredit,  or  impeach  his  own  witness;  21  L.RJL  422,  on  right  of  party 
to  impeach  compulsory  witness;  11  E.  R.  C.  163,  on  right  to  cross  examine  one'a 
own  witness. 
«To  show  facts  other  than  as  stated  by  witness. 

Cited  in  Jennett  v.  Patten,  78  Va.  69,  62  AtL  33,  holding  a  party  may  show 
that  facts  relevant  to  the  issue  are  contrary  to  what  his  own  witness  had  stated 
them  to  be. 
—  To  call  witness's  attention  to  contradictory  statements. 

Cited  in  George  v.  Triplett,  5  N.  D.  50,  63  N.  W.  891;  Hall  v.  Chicago,  R.  L 
&  P.  R.  Co.  84  Iowa,  311,  51  N.  W.  150,— holding  a  party  surprised  by  the  testi- 
mony of  his  own  witness  may  call  his  attention  to  the  time  and  place  where  it 
is  claimed  he  made  contradictory  statements. 

45  AM.  RBP.  590,  DAVIS  v.  CENTRAL  VERMONT  R.  CO.  65  VT.  84. 

liiability  of  master  for  negligence  of  coservant  entrusted  to  perform 
duties  absolute  on  master. 

Cited  in  Houston  v.  Brush,  66  Vt.  331,  29  Atl.  380,  holding  the  master 
liable  for  the  negligence  of  his  servant  while  discharging  a  duty  which  the  maa» 
ter  owes  to  a  general  workman  in  his  employ;  SouUi  Florida  R.  Co.  v.  Weese,. 
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32  F1&.  212,  13  So.  436,  holdiog  the  negligence  of  the  master  in  respect  to  pro- 
Tiding  safe  machinery,  suitable  instrumentalities  and  a  safe  place  to  work  are 
not  of  the  risks  assumed  as  part  of  the  employment;  McEUigott  t.  Randolph, 
«1  Conn.  167,  29  A.  S.  R,  181,  22  Atl.  1094;  Gerrish  v.  New  Haven  Ice  Co.  63 
Conn.  9,  27  Atl.  235, — holding  whether  the  master  performs  these  duties  in 
person  or  delegates  performance  to  another,  reasonable  care  in  either  case  must 
be  exercised;  Pike  ▼.  Chicago  &  A.  R.  Co.  41  Fed.  95;  Wilson  v.  Willimantic 
Linen  Co.  60  Conn.  433,  47  A.  R.  663;  Evansville  &  T.  H.  R.  Co.  ▼.  Holcomb, 
9  Ind.  App.  198,  36  N.  K  39;  Miller  v.  Southern  P.  Co.  20  Or.  285,  26  Pac.  70, 
— holding  where  master  has  intrusted  a  duty  to  a  servant  which  the  law  de- 
Tolved  upon  him  to  perform,  the  negligence  of  such  servant  is  the  negligence 
of  the  master  ;Vaillancourt  v.  Grand  Trunk  R.  Co.  82  Vt.  4i6,  74  Atl.  99; 
Lincoln  v.  Central  Vermont  R.  Co.  82  Vt.  187,  72  Atl.  821,— to  point  that  negli- 
gence of  vice  principal  is  negligence  of  principal;  National  Steel  Co.  v.  Lowe, 
62  C.  C.  A.  229,  127  Fed.  311,  holding  the  company  liable  for  injuries  to  a 
workman  caused  by  the  negligence  of  the  superintendent  to  perform  a  posi- 
tive duty  resting  upon  the  company  ;''Zellars  v.  Missouri  Water  k  Light  Co.  92 
Mo.  App.  107,  holding  the  negligence  of  an  engineer  who,  knowing  the  dan- 
ger, orders  a  fireman  under  his  direction  into  a  position  of  danger  without 
warning  him,  is  attributable  to  the  master  of  both;  Howard  v.  Delaware  &  H. 
Canal  Co.  6  LRJl.  75,  40  Fed.  195,  holding  the  company  liable  where  negligence 
of  those  in  charge  of  a  train  caused  injuries  to  a  trackman;  Near  v.  Delaware 
A  H.  Canal  Co.  32  Hun,  557,  holding  it  is  no  answer  to  say  the  company  had 
employed  competent  servants  to  keep  tracks  in  repair;  McLaine  v.  Head  &  D. 
Co.  71  N.  H.  294,  93  A.  S.  R.  622,  68  L.R.A.  462,  52  Atl.  646  (dissenting  opin- 
ion),  on  liability  of  master  where  he  intrusts  duties  to  a  servant. 

Cited  in  notes  in  67  A.  D.  690,  on  liability  of  master  for  negligence  of  fellow 
servants;  76  A.  S.  R.  602,  on  master's  liability  for  n^ligence  of  vice  principal; 
64  L.RJL  156,  on  nonimputability  to  master  of  negligence  of  coservants  whose 
duty  it  is  to  keep  instrumentalities  in  proper  c(mdition. 
'Who  are  fellow  servants. 

Cited  in  Ell  v.  Northern  P.  R.  Co.  1  N.  D.  336,  26  A.  S.  R.  621,  12  L.RJ^. 
97,  48  N.  W.  222;  Jaques  v.  Great  Falls  Mfg.  Co.  66  N.  H.  482,  13  L.R.A.  824, 
22  AtL  662;  Hanna  v.  Granger,  18  R.  I.  607,  28  Atl.  659,— holding  the  char- 
acter of  the  act  is  the  criterion  of  fellow  service;  Quinn  v.  New  Jersey  Light- 
erage Co.  23  Fed.  363,  holding  the  master  is  not  liable  for  act  of  a  vice  prin- 
cipal in  performing  the  work  of  a  coworker  of  the  one  injured;  Howard  v.  Den- 
ver &  R.  G.  R.  Co.  26  Fed.  837,  holding  a  fireman  on  a  passenger  train  and  an 
engineer  on  another  train  are  fellow  servants  where  such  trains  belong  to  the 
same  company;  Kiley  v.  Rutland  R.  Co.  80  Vt.  636,  68  Atl.  713,  13  A.  &  E. 
Ann.  Cas.  269,  holding  a  railroad  car  inspector  is  not  the  fellow  servant  of  the 
trainmen;  Claven  v.  William  Tinkham  Co.  29  R.  I.  699,  132  A.  S.  R.  836,  73 
Atl.  392,  holding  that  loom  fixer  was  not  fellow  servant  of  weaver. 

Cited  in  reference  note  in  1  A.  S.  R.  33,  on  who  are  not  fellow  servants. 

Cited  in  notes  in  63  A.  R.  46;  67  A.  D.  589, — on  who  are  fellow  servants; 
75  A.  8.  R.  685,  688,  on  who  is  a  vice  principal;  75  A.  S.  R.  607,  on  bridge 
builders  as  vice  principals;  51  LR.A.  531,  on  supervising  employees  in  mechan- 
ical departments  of  railway  and  other  concerns  as  vice  principals;  51  L.R.A. 
669,  on  doctrine  that  general  manager  is  not  vice  principal;  51  L.K.A.  570.  on 
general  manager  as  vice  principal;   61  L.R.A.  620,  on  vice  prineipalship  with 
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reference  to  relative  rank  of  negligent  servant;  64  KKA.  39,  on  vice  principal- 
ship  as  determined  with  reference  to  the  character  of  the  act  which  caused  the 
injury. 

Distinguished  in  Brodeur  v.  Valley  Falls  Co.  16  R.  I.  448,  17  Atl.  54,  holding 
servants  under  the  same  master  in  a  common  service  are  fellow  servants,  though 
engaged  in  different  departments  of  labor. 
—  Road  master  or  section  foreman  and  trainmen. 

Cited  in  Calvo  v.  Charlotte,  C.  k  A.  R.  Co.  23  S.  C.  526,  55  A.  R.  28,  holding 
a  railroad  company  liable  to  an  engineer  injured  by  reason  of  negligence  of 
the  section  master  in  repairing  roadbed;  St.  Louis  &  S.  F.  R.  Co.  v.  Weaver, 

35  Kan.  412,  57  A.  R.  176,  11  Pac.  408,  holding  the  road  master  representative 
of  the  company. 

Duty  and  liability  of  master  to  servant. 

Cited  in  Walsh  v.  New  York  k  N.  E.  R.  Co.  160  Mass.  571,  39  A.  S.  R.  614, 

36  N.  E.  584,  on  master's  duty  in  respect  to  safety  of  employees;  Chicago  &  A. 
R.  Co.  V.  May,  108  111.  288;  Peschel  v.  Chicago,  M.  &  St.  P.  R,  Co.  62  Wis.  338, 
21  N.  W.  269  (dissenting  opinion),  on  liability  of  the  master  for  injuries 
caused  to  servant;  Morrisette  v.  Canadian  P.  R.  Co.  74  Vt.  232,  52  Atl.  520, 
holding  it  cannot  be  said  as  a  matter  of  law  that  a  railroad  company  is 
free  from  negligence  in  placing  a  switch  so  near  the  track  that  a  brakeman  on 
a  car  is  struck  by  it. 

Cited  in  reference  note  in  46  A.  R.  148,  on  railroad's  liability  to  servant  for 
injuries  received  by  unsafe  bridge. 

Cited  in  notes  in  59  A.  R.  75,  on  master's  duty  to  furnish  safe  appliances; 
32  L.R.Ar  343,  on  assumption  by  employee  of  ordinary  risks  of  employment; 
41  L.R.A.  112,  on  assignability  of  master's  duty  of  inspection;  54  L.R.A.  69, 
77,  on  nondelegable  duties  of  master  as  to  defects  in  bridges;  54  L.R.A.  82, 
on  difference  between  extent  of  master's  responsibility  for  original  supply  and 
subsequent  maintenance. 
Duty  to  warn  employees  of  danger. 

Distinguished  in  Brunell  v.  Southern  P.  Co.  34  Or.  256,  56  Pac.  129,  holding 
company  is  not  bound  to  warn  workmen  on  a  hand  car  of  situation  of  section 
men  at  work. 
Sufficiency  of  declaration  in  action  by  servant  for  Injuries. 

Cited  in  Lyman  v.  Central  Vermont  R.  Co.  59  Vt.  167,  10  Atl.  346,  holding  a 
declaration  which  sufficiently  alleges  the  duty  of  the  master,  its  breach,  and  the 
injuries  resulting  by  reason  of  it  while  in  line  of  duty  at  employee  is  suffi- 
cient. 

45  AM.  REP.  508,  WHITNEY  t.  FIRST  NAT.  BANK,  55  VT.  154. 
lilabiUty  In  case  of  a  gratuitous  bailment. 

Cited  in  E.  0.  Standard  Mill.  Co.  v.  White  Line  Central  Transit  Co.  122  Mo. 
258,  26  S.  W.  704,  holding  the  true  test  of  liability  is  whether  the  defendant 
took  the  same  care  of  plaintiff's  property  as  it  did  of  its  own;  Davis  v.  Tribune 
Job  Printing  Co.  70  Minn.  95,  72  N.  W.  808,  holding  such  bailee  liable  only  for 
gross  negligence. 

Cited  in  note  in  3  E.  R.  C.  623,  on  liability  of  bank  for  loss  of  property  re- 
ceived for  gratuitous  safe  keeping. 
~  Gratuitous  special  deposits  in  bank. 

Cited  in  Merchants'  Nat.   Bank  v.  Gullmartin,  88  Ga.   797,   17   L.R.A.   322, 
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15  S.  E.  831,  holding  a  bonk  which  accepts  a  special  deposit  through  its 
cashier  for  gratuitous  safe  keeping  is  not  liable  where  the  cashier  steals  it, 
the  bank  having  exercised  due  diligence  in  selecting  the  cashier;  Walker  v.  Man- 
hattan Bank,  25  Fed.  247,  holding  a  bailee  cannot  be  held  whep  he  delivers 
to  his  immediate  bailor  without  some  notice  of  the  revocation  of  the  bailor's 
own  agency. 

Cited  in  notes  in  38  A.  S.  R.  781,  on  liability  of  banks  as  bailees  of  special 
deposits;   38   A.   S.   R.   786,   on   liability  of  bank   when   officer   disappropriates 
special  deposit;  32  L.RJl.  770,  on  liability  of  national  banks  for  loss  of  special 
deposit. 
Gratuitous  bailments,  wbac  are. 

Cited  in  GerrUh  v.  Muskegon  Sav.  Bank,  138  Mich.  46,  100  N.  W.  1000,  4  A. 
^  £.  Ann.  Cas.  1083,  holding  where  a  depositor  who  has  rented  a  safety  deposit 
box  leaves  a  package  with  the  bank  which  will  not  go  in  the  safety  box,  not 
expecting  to  pay  for  its  safe  keeping,  the  bank  is  merely  a  gratuitous  bailee 
and  liable  only  for  gross  negligence;  Gray  v.  Merriam,  148  111.  179,  39  A.  S. 
R.  172,  32  L.R.A.  769,  35  N.  £.  810,  holding  where  a  depositor  who  borrowed 
from  the  bank  from  time  to  time  left  U.  S.  bonds  with  the  bank  to  hold  and  de- 
tach the  interest  coupons  as  they  fell  due  and  collect  interest  and  deposit  it,  the 
haihnent  is  one  for  mutual  benefit  of  bailor  and  bailee. 

Importance  of  the  terms,  slight,  ordinary  and  great  care  as  applied  to 
bailments. 

Cited  in  Mason  v.  St.  Louis  Union  Stock  Yards  Co.  60  Mo.  App.  93,  holding 
judicial  opinions  as  to  the  uselessness  of  the  terms  slight,  ordinary  and  great, 
as  definitions  of  the  different  degrees  of  care  to  be  observed  by  bailees,  are  not 
supported  by  authority. 

45  AM.  REP.   002,  McDOUOALIi  v.  PAGE,  55  VT.    187. 
Foreign  effect  of  discharge  in  bankruptcy. 

Cited  in  Newton  v.  Hagerman,  22  Fed.  525;  Roberts  v.  Atherton,  60  Vt.  563, 
6  A  S.  R.  133,  15  Atl.  159;  Ruszits  v.  Hillyard,  57  Vt  60, — holding  a  nonresident 
creditor  may  maintain  an  action  against  an  adjudged  insolvent  debtor,  not 
having  participated  in  the  insolvency  proceedings  and  not  having  submitted  to 
the  insolvency  court. 

Cited  in  referenee  note  in  6  A.  S.  R.  135,  on  effect  of  foreign  discharge  in  in- 
solvency. 

Cited  in  note  in  135  A.  S.  R.  384,  on  revival  of  debt  discharged  in  bank- 
ruptcy. 

Jurisdiction  OTcr  foreign  debts. 

Cited  in  National  F.  Ins.  Co.  v.  Chambers,  53  N.  J.  £q.  468,  32  Atl.  663, 
holding  it  is  not  necessary  that  the  debt  or  right  of  action,  in  order  to  be 
reached,  be  within  the  jurisdiction  where  the  garnishment  is  served. 

45  AM.  REP.  0ia,  CliARK  v.  DOWNING,  85  VT.  250. 
Menace  amounting  to  assault. 

Cited  in  Bishop  v.  Ranney,  59  Vt.  316,  7  Atl.  820,  holding  a  threatening 
movement  in  close  proximity  where  accompanying  violent  language  in  the 
nature  of  a  threat  made  by  a  large  and  powerful  man,  so  as  to  cause  fear  of 
iojury,  i»  an  assault. 

Cited  in  reference  note  in  61  A.  S.  R.  687,  on  what  constitutes  assault. 
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4ft  AM.  REP.  614,  KIMBAIiL  t.  SATTLEY,  ftft  VT.  28ft. 
PersoiiAl  property  capable  of  bein^  mortffa^ed. 

Cited  in  Woodward  v.  Laporte,  70  Vt.  300,  41  AtL  443,  holding  snj  personal 
property  which  it  capable  of  being  sold  may  be  the  subject  of  a  mortgage,  pro- 
Tided  it  be  capable  of  delivery;  Tolmsn  ▼.  Union  Casualty  &  Surety  Co.  00 
Ho.  App.  274,  holding  whatever  can  be  sold,  can  be  mortgaged  also. 

Cited  in  note  in  5  £.  R.  C  138,  as  to  what  personal  property  may  be  mort- 
gaged. 

~  Future  crops. 

Cited  in  reference  note  in  4  A.  8.  R.  60,  on  validity  of  mortgage  of  growing 
crop. 

Cited  in  notes  in  23  L.R.A.  467,  on  equitable  doctrine  as  to  sale  or  mort- 
gage of  future  crops;  23  L.RJL  468,  on  description  on  sale  or  mortgage  of 
future  crops;  23  L.R.A.  460,  on  sufficiency  of  description  on  sale  or  mortgage 
of  future  crops;  23  L.RJL  463,  on  constructive  notice  of  sale  or  mortgage  of 
future  crops;  23  L.R.A.  463,  on  necessity  and  effect  of  recording  sale  or  mort- 
gage of  future  crops;  23  L.R.A.  477,  on  special  state  doctrines  and  laws  as  to 
sale  or  mortgage  of  future  crops. 
Annual  crops  as  personalty. 

Cited  in  Edwards  v.  Thompson,  85  Tenn.  720,  4  A.  S.  R.  807,  4  S.  W.  013, 
holding  products  of  annual  planting  such  as  com,  wheat,  rye,  potatoes,  etc,  are 
personal  property. 
Interest  of  mortgagee  In  personalty  after  condition  broken. 

Cited  in  Adams  v.  St.  Johnsbury  &  L.  C.  &  L.  Valley  R.  Co.  67  Vt.  240,  holding 
after  condition  broken  the  interest  of  the  mortgagor  becomes  at  law  absolutely 
vested  in  the  mortgagee. 
SufHciency  of  description  in  chattel  mortgage. 

Cited  in  note  in  14  A.  S.  R.  230,  on  sufficiency  of  description  of  property  In 
chattel  mortgage. 

4ft  AM.  REP.   618,  KNAPP  t.  PUIiliER,  ftft  VT.  811. 
Application  of  libel  by  extrinsic  proof. 

Cited  in  Crane  v.  Darling,  71  Vt.  205,  44  Atl.  350,  holding  it  competent  to 
show  how  the  hearers  understood  the  words;  Julian  v.  Kansas  City  Star  Co. 
200  Mo.  35, 107  S.  W.  406;  Wagner  v.  Saline  County  Progress  Printing  Co.  45  Mo. 
App.  6, — holding  same  though  the  language  may  or  may  not  impute  the  crime 
which  is  charged  to  have  been  imputed;  Enquirer  Co.  v.  Johnston,  18  C.  C.  A. 
628,  34  U.  S.  App.  607,  72  Fed.  443;  State  v.  Watson,  26  Or.  273,  46  A.  S.  R. 
620,  26  L.R.A.  770,  38  Pac.  130, — ^holding  where  words  are  ambiguous  as  to  the^ 
person  intended,  persons  acquainted  with  the  persons  and  circumstances  may 
state  their  judgment  and  understanding  as  to  whom  the  libelous  charges  re- 
ferred; Hanson  v.  Globe  Newspaper  Co.  150  Mass.  203,  20  L.R.A.  856,  34  N.  E. 
462,  holding  extrinsic  evidence  is  to  be  received  "to  show  that  the  defendant 
intended  to  apply  his  remarks  to  the  defendant"  when  his  meaning  is  doubtful. 

Cited  in  reference  note  in  37  A.  S.  R.  77,  on  pleading  in  libel  suit  where  words 
convey  covert  meaning. 
Admissibility  In  libel  of  proof  of  repetition  of  words. 

Cited  in  Willard  v.  Norcross,  79  Vt.  546,  65  Atl.  755,  holding  in  an  action  for 
libel  the  plaintiff  may  show  a  subsequent  publication  referring  to  the  one  in 
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suit  or  oonnacting  the  plaintiff  with  it,  or  repeating  the  same  charge;  Rea  v. 
Harrington,  68  Vt.  181,  66  A.  R.  661,  2  Atl.  475,  holding  a  repetition  of  the  al- 
leged slanderooB  words  is  admissible  for  the  purpose  of  showing  the  animus  of 
the  defendant  at  the  time  in  question. 

45  AM.  B£P.  621,  BSXIiOWS  ▼.  SOWIiES,  55  VT.  SOI. 
Compromlae  of  claim  as  consideration  to  support  an  accord  and  sat- 
isfaction. 

Cited  in  Smith  y.  Farra,  21  Or.  395,  20  L.R.A.  115,  28  Pac.  241;  Wilder  ▼.  St. 
Johnsbury  ft  L.  C.  R.  Co.  65  Vt.  43,  25  Atl.  896;  Brandon  v.  Jackson,  74  Vt. 
78,  62  Atl.  114, — holding  a  promise  to  pay  a  sum  of  mpney  upon  a  compromise 
of  a  disputed  claim  whereby  immunity  from  litigation  is  gained  is  supported  by  a 
Taluable  eonsideration  and  is  valid;  Bunel  v.  O'Day,  126  Fed.  303,  holding  the 
court  will  not  inquire  into  the  adequacy  or  inadequacy  of  the  consideration  it 
beii^  enough  that  there  was  a  deliberate  compromise  of  a  doubtful  question; 
Connecticut  River  Lumber  C6.  v.  Brown,  68  Vt.  239,  36  AU.  66,  holding  claims  of 
defense  urged  in  good  faith  and  with  color  of  right  afford  sufficient  consideration 
for  an  accord  and  satisfaction;  Hathaway  v.  Hagan,  59  Vt.  75,  8  Atl.  678,  holding 
the  money  may  be  recovered  back  where  the  party  making  the  claim  takes  undue 
advantage  of  the  other  party's  situation,  there  being  a  lack  of  good  faith  in  mak- 
ing the  claim;  Melcher  v.  Insurance  Co.  07  Me.  512,  56  Atl.  411,  holding  the  sur- 
render of  a  mere  gproundless  claim,  known  by  both  parties  to  be  imenforceable,  is 
not  a  sufficient  consideration;  Russell  v.  Daniels,  5  Colo.  App.  224,  37  Pac.  726, 
holding  an  agreement  not  to  appeal  from  a  judgment  is  a  sufficient  consideration 
to  support  an  agreement  to  compromise  the  claim;  Swayne  v.  Hill,  59  Neb.  652, 
81  N.  W.  866,  holding  mere  forbearance  to  proceed  under  execution  and  to  bring 
an  equitable  action  against  partners  waa  sufficient  consideration  to  support 
promise'  of  a  partner  to  pay. 

Cited  in  reference  notes  in  43  A.  S.  R.  147,  on  c<nnpromise  by  contestant  of 
will;  62  A.  R.  118,  on  validity  of  promise  to  pay  heir  money  if  he  will  desist 
from  opposing  will;  60  A.  R.  642,  on  contract  for  withdrawing  opposition  to  will. 

Cited  in  notes  in  16  L.R.A.  440,  on  whether  claim  must  be  doubtful  to  sustain 
a  compromise;  13  L.R.A.(N.S.)  484,  on  validity  of  contract  not  to  contest  probate 
of  will;  26  L.R.A.(N.S.)  282,  306,  on  void,  invalid,  or  unfounded  claim  as  subject 
of  valid  compromise. 

45  AM.  REP.  624,  ROSS  v.  DRAPER,  55  VT.  404. 
Delivery  of  gift. 

Cited  in  Gammon  Theological  Seminary  v.  Robins,  128  Ind.  86,  12  L.R.A.  606, 
27  N.  £.  341,  holding  there  must  be  a  delivery  of  the  article  during  the  life  time 
of  the  donor,  with  an  intention  to  give  to  constitute  a  valid  gift  inter  vivos  the 
delivery  being  sufficient  where  as  complete  as  the  thing  and  circumstances  permit; 
Waite  V.  Gmbbe,  43  Or.  406,  99  A.  S.  R.  764,  73  Pac.  206,  holding  where  father 
revealed  location  of  buried  money  to  his  daughter  and  expressly  gave  it  to  her  but 
cautioned  her  to  leave  it  buried  until  she  needed  it,  there  was  a  sufficient  deliv- 
ery; Murphy  v.  Bordwell,  83  Minn.  64,  86  A.  S.  R.  464,  62  L.R.A.  849,  85  N.  W. 
915,  holding  any  substantial  act  on  part  of  owner,  tending  to  carry  the  gift  into 
effect,  and  give  complete  dominion  over  it,  will  in  the  absence  of  fraud,  support 
a  gift;  Geodrich  v.  Rutland  Sav.  Bank,  81  Vt.  147,  17  L.R.A.(N.8.)  181,  69  AtL 
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651,  holding  delivery  of  deposit  book  by  donor  to  donee  sufficient  delivery  of  gift 
of  money  in  bank. 

Cited  in  notes  in  45  A.  R.  627,  as  to  what  is  sufficient  delivery  to  constitute  & 
gift  inter  vivos;  12  E.  R.  C.  435,  on  sufficiency  of  gift  inter  vivos. 
Evidence  of  manner  claimants  treated  property  on  question  of  possc&jiion 
and  ownership. 

Cited  in  Fletcher  v.  Wakefield,  75  Vt.  257,  64  Atl.  1012,  holding  the  manner  in 
which  the  piano  was  treated  by  the  husband  and  wife  and  their  acts  respecting 
it,  were  relevant,  upon  the  issues  of  possession  and  ownership. 
Ck>n8trnctlve  delivery  of  chattels. 

Cited  in  Kingsley  v.  White,  57  Vt.  565,  holding  logs  in  a  stream  or  piled  on 
bank  ready  to  be  floated  down  stream  pass  by  a  bill  of  sale  without  further 
change  of  possession,  as  against  creditors  of  the  vendor. 

Cited  in  note  in  07  A.  D.  347,  on  what  delivery  sufficient  as  against  creditors 
and  subsequent  purchasers. 
Pleading  on  reference. 

Cited  in  Gordon  v.  Hotchkiss,  82  Vt.  479,  74  Atl.  74,  holding  that  on  referee's 
report,  pleadings  are  to  be  treated  by  court  as  adapted  to  facts  found. 

45  AM.  REP.  028,  MANN  v.  CENTRAL  VERMONT  R.  CX>.  5ft  VT.  484. 
Actionable  Injury  to  person  by  breach  of  Imposed   duty. 

Cited  in  Milton  v.  Bangor  R.  k  Electric  Co.  103  Me.  218,  126  A.  8.  R.  293,  15 
L.R,A.(N.S.)  203,  68  Atl.  826,  holding  whenever  a  right  is  conferred  and  a  cor- 
re^onding  duty  imposed  upon  a  person  or  corpora4ion  it  is  answerable 
to  person  who  sustains  damages  by  the  negligent  discharge  of  that  duty;  Wil- 
kins  v.  Rutland,  61  Vt.  336,  17  Atl.  735,  holding  village  liable  to  the  plaintiff 
injured  by  its  water  box  permitted  to  project  above  the  surface  and  obstruct  the 
highway  though  it  was  not  liable  for  the  resultant  defect  in  the  highway. 

Cit^d  in  reference  note  in  00  A.  D.  59,  on  liability  of  railroad  company  for 
injuries  due  to  defective  or  obstructed  crossing. 
Correlation  of  negligence  and  duty. 

Cited  in  Young  v.  Detroit,  G.  H.  &  M.  R.  Co.  56  Mich.  430,  23  N.  W.  67,  hold- 
ing negligence  is  nothing  more  than  a  failure  to  discharge  the  duly  resting  upon 
one  under  the  circumstances  of  the  case. 
Necessity  of  motion  for  a  specific  charge  to  jury. 

Cited  in  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Kitley,  118  Ind.  152,  20  N.  £.  727, 
holding  where  party  desires  to  have  specific  charge  it  is  his  duty  to  have  made  a 
proper  motion  in  the  court  below. 

46  AM.  REP.  6S2,  NATIONAIi  BANK  v.  PEABODY,  55  VT.  492. 
Effect  of  judgment  upon  a  nonresident  without  personal  service. 

Cited  in  Kemper-Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  444,  58  L.R.A.  173, 
67  S.  W.  856;  Betts  v.  Johnson,  68  Vt.  549,  35  Atl.  489,— holding  a  personal 
judgment  upon  a  money  demand  entered  without  personal  service  within  the  state 
or  appearance  is  invalid;  HilUard  v.  Burlington  Shoe  Co.  76  Vt.  57,  56  Atl.  283, 
holding  a  judgment  in  garnishment  in  which  defendant  is  not  served  with  notice 
and  does  not  appear  is  not  binding  upon  him;  French  v.  White,  78  Vt.  89,  2 
L.R.A.(N.S.)  804,  62  Atl.  35,  6  A.  &  E.  Ann.  Cas.  479,  holding  a  suit  against  a 
nonresident  by  attachment  and  with  no  service  of  process  upon  tlie  defendant  and 
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uo  appearance  affects  only  the  property  attached,  and  the  judgment  is  void  aa  a 
personal  judgment;  People's  Nat.  Bank  v.  Hall,  76  Vt  280,  66  Atl.  1012,  holding 
no  jurisdiction  is  acquired  of  a  firm  or  of  a  nonresident  partner  by  personal 
service  on  the  resident  partner  and  substituted  service  on  the  nonresident  one, — 
neither  firm  property  or  property  of  the  now  resident  partner  being  within  the 
state;  Eastman  v.  Dearborn,  63  N.  H.  364,  holding  such  judgment  is  void  aa  a 
personal  one  against  a  defendant  in  attachment  beyond  its  effects  upon  the 
property  taken. 

Cited  in  reference  notes  in  45  A.  R.  555,  on  effect  in  state  of  forum  of  judgment 
without  notice  or  appearance  in  another  state;  55  A.  R.  545,  on  extraterri- 
toriality of  judgment  in  another  state  entered  without  service  on  defendent;  3 
A.  S.  R.  44,  on  actions  on  judgments;  3  A.  S.  R.  115,  on  jurisdiction  of  non- 
residents and  their  property. 

Cited  in  note  in  50  L.RJL  682,  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law  as  basis  of  judgment  in  personam  against  nonresidents. 

—  Upon  property  attached  In  state. 

Cited  in  Hogte  v.  Mott,  62  Vt.  255,  22  A.  8.  R.  106,  20  Atl.  276,  holding  an 
attachment  by  trustee  process  by  the  required  statutory  substituted  service  car- 
ried to  judgment  is  binding  upon  the  property  of  a  nonresident. 

—  Effect  as  merger  of  debt. 

Cited  in  Smith  v.  Moore,  112  Iowa,  60,  83  N.  W.  813,  holding  a  judgment  on 
a  note  in  a  suit  to  foreclose  a  mortgage  securing  it  where  maker  is  a  nonresident 
and  does  not  appear  is  not  a  merger  of  the  note  as  a  cause  of  action. 

45  AM.  REP.   087,  HUBBARD  v.  BUGBEE,   55   VT.   506. 
Sufflclency  of  new  promise  by  widow  to  pay  debt  contracted  while  mar-^ 
Hed. 

Reaffirmed  in  Hubbard  v.  Bugbee,  58  Vt  172,  2  Atl.  594,  holding  the  moral 
obligation  to  pay  is  sufficient  consideration  to  uphold  a  new  promise  to  pay  the 
debt  made  when  the  woman  is  discovered. 

Cited  in  notes  in  39  A.  S.  R.  743,  on  moral  obligation  as  consideration  of  prom- 
ise by  widow  to  pay  debt  contracted  during  coverture ;  53  L.R.A.  370,  on  moral  ob- 
ligation as  consideration  for  new  promise  after  discoverture  when  original  prom- 
ise was  binding  in  equity;  7  L.R.A.(N.S.)  1054,  on  validity  of  new  promise  by 
woman  after  discoverture  to  pay  debt  incurred  in  coverture. 

Note  of  married  woman. 

Cited  in  reference  note  in  2  A.  S.  R.  320,  on  note  of  married  woman. 

45  AM.  REP.  6S9,  ST.  JOHNSBURY  &  li.  C.  R.  CO.  v.  HUNT,  55  VT. 

570. 
Actionable  injury  through  wrong  done  primarily  to  another. 

Cited  in  reference  notes  in  6  A.  8.  R.  141,  on  railroad's  remedy  for  malicious 
arrest  of  engineer;  11  A.  S.  R.  378;  34  A.  S.  R.  176,— on  right  of  action  for  en- 
tieing  servant  to  leave  employment;  27  A.  S.  R.  528,  on  master's  action  for  loss 
of  services  of  servant. 

Cited  in  note  in  36  A.  S.  R.  851,  as  to  when  injury  to  business  is  a  proximate 
result  of  a  tort. 

Distinguished  in  Wells  v.  Dane,  101  Me.  67,  63  Atl.  324,  holding  a  stock  holder 
who  has  suffered  no  injury  by  the  malicious  acts  of  the  corporation  officers  in 
addition  to  that  suffered  by  the  corporation  can  have  no  recovery. 
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OonclvfliTeneM  of  a  decision  on  a  demnrrer. 

Cited  in  St  Johnsbury  &  L.  C.  R.  Co.  v.  Hunt,  59  VU  294,  7  Atl.  277,  holding 
deciBion  on  demurrer  it  conclusive  when  nothing  further  bearing  upon  the 
point  appean  in  the  subsequent  proceedings. 

45  AM.  RBP.  644,  DREW  t.  SUTTON,   55  VT.  586. 
lilabiUty  where  place  of  danger  is  maintained  near  highway. 

Cited  in  Qorr  v.  MitUestaedt,  96  Wis.  296,  71  N.  W.  656,  holding  where  a 
cellar  twelve  feet  removed  from  side  of  highway  is  run  into  by  one  driving  on 
the  highway  and  injuries  sustained  the  owner  of  such  cellar  is  not  liable. 

Cited  in  note  in  26  L.R.A.  691,  on  liability  for  excavations  immediately  ad- 
joining highway. 

—  liiability  of  city  or  public  corporation. 

Cited  in  Oklahoma  City  v.  Meyers^  4  Okla.  686,  46  Pac.  552,  holding  where 
city  negligently  permits  an  excavation  to  be  made  so  near  a  street  as  to  endanger 
the  traveling  public,  a  recovery  may  be  had  for  injuries  received;  Geldert  v.  Pic- 
ton,  23  N.  S.  483,  holding  municipality  liable  for  defective  bridge  though  reso- 
lutions had  been  passed  placing  bridge  under  "Bridge  Act." 

Cited  in  notes  in  79  A.  D.  704,  on  liability  of  towns  for  failure  to  place  guards 
around  excavations  at  roadside;  58  A.  R.  526,  on  liability  of  municipality  for 
absence  of  railing  on  embankment  on  highway;  13  L.R.A.(N.S.)  1241,  on  lia- 
bility of  townships  for  accident  off  traveled  part  of  highway. 

Distinguished  in  Haines  v.  Barclay  Twp.  181  Pa.  521,  37  Atl.  560,  40  W.  N.  C. 
564,  holding  a  township  not  liable  where  traveler  on  highway  was  injured  in  his 
efforts  to  avoid  a  danger  caused  by  an  erection  on  land  of  an  abutting  land 
owner. 
Duty  of  maintaining  roads  and  ways  safe  for  traTol. 

Cited  in  Luton  v.  Vernon,  62  Conn.  1,  2a  Atl.  1020,  holding  it  the  duty  of  a 
town  to  keep  its  roads  reasonably  safe  for  travel  as  well  by  night  as  by  day  and 
the  public  have  a  right  to  presume  they  are  so;  Vincennes  v.  Specs,  35  Ind.  App. 
389,  74  N.  E.  277,  on  duty  to  maintain  ways  safe  for  travel;  New  Castle  v. 
Orubbs,  171  Ind.  482,  86  N.  E.  757,  holding  it  duty  of  municipal  corporation  to 
provide  against  dangers  contiguous  to  streets. 

Cited  in  note  in  103  A.  S.  R.  272,  on  necessity  that  care  of  street  extend  to 
all  portions. 
» Guards  and  railings. 

Cited  in  Knowlton  v.  Pittsfield,  62  N.  H.  535,  holding  want  of  a  railing  which 
the  town  can  legally  maintain  is  a  defect  if  it  renders  the  highway  "unsuitable 
for  the  travel  thereon;"  Chicago  v.  Baker,  95  111.  App.  413,  holding  it  the  duty 
of  the  municipality  to  guard  walks  near  steep  embankments  and  places  of  danger 
by  railings  or  barriers  in  such  manner  as  to  protect  passers-by. 

Cited  in  note  in  20  L.R.'A.(N.S.)  981,  on  duty  of  town  or  municipality  to  pro- 
vide barriers  to  protect  traveler  from  obstructions  outside  highway. 
What  constitutes  one  traveler  upon  a  bridge  or  highway. 

Cited  in  Mobus  v.  Waitsfield,  75  Vt.  122,  53  Atl.  775,  holding  where  a  person 
goes  upon  a  bridge  to  assist  one  whose  team  has  fallen  through  the  bridge  it 
cannot  be  said  as  a  matter  of  law  that  he  is  not  a  traveler  on  such  bridge. 
Admissibility  of  expressions  of  pain  and  suffering  In  evidence. 

Cited  in  Brown  v.  Mt.  Holly,  69  Vt.  364,  38  Atl.  69,  holding  it  is  not  necessary 
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that  complaints  of  pain  and  suffering  be  made  to  a  physician  or  nurse  to  be  ad- 
missible in  evidence. 

Cited  in  note  in  24  L.R.A.(N.S.)  263,  on  admissibility  of  expressions  or  state- 
ments, subsequent  to  injury,  of  present  pain. 

45  AM.  BBP.   651,  PEOPIiB  ▼.  HOIN,   62   CAIj.   120. 
Test  for  mental  incapacity  for  carime. 

Cited  in  People  v.  Kemaghan,  72  Cal.  609,  14  Pac.  566  (dissenting  opinion), 
on  rule  applicable  as  test  of  insanity;  Marceau  v.  Travelers*  Ins.  Co.  101  Cal. 
338,  35  Pac  856,  holding  the  insanity  must  be  such  as  to  render  the  person  in- 
capable of  distinguishing  between  right  and  wrong  in  relation  to  the  particular 
act  in  question;  People  v.  Sowell,  145  Cal.  292,  78  Pac.  717,  on  insanity  recog- 
nized by  the  law  as  a  defense;  People  ▼.  Trebilcox,  149  Cal.  307,  86  Pac.  684, 
holding  ''emotional  insanity"  beginning  on  the  eve  of  the  criminal  act  and  ending 
with  its  consummation,  has  no  legal  standing  as  a  defense  to  crime  in  this  state; 
Davis  V.  State,  44  Fla.  32,  32  So.  822,  holding  the  test  is  whether  the  accused  had 
a  sufficient  degree  of  reason  to  know  that  he  was  doing  an  act  that  was  wrong; 
State  V.  Knight,  95  Me.  467,  55  L.R.A.  373,  50  Atl.  276,  holding  the  insanity  must 
be  sufficient  to  override  the  reason  and  judgment,  and  obliterate  the  sense  of  right 
as  to  the  act  done;  State  v.  Harriscm,  36  W.  Va.  729,  18  L.R.A.  224,  15  S.  £.  982, 
holding  a  mere  irresistible  impulse  to  do  the  act  will  not  exempt  one  from  crim- 
inal responsibility,  though  he  be  partially  insane  if  he  at  time  knew  right  from 
wrong  and  the  consequences  of  his  act. 

Cited  in  reference  note  in  27  A.  S.  R.  811,  on  insanity  as  defense  to  crime. 

—  Irresistible  impulse. 

Cited  in  People  v.  McCarthy,  115  Cal.  255,  46  Pac.  1073;  People  v.  Hubert, 
119  Cal.  216,  63  A.  S.  R.  72,  51  Pac  329,—- holding  notwithstanding  the  impulse 
was  irresistible  because  of  mental  disease  still  accused  is  responsible  if  at  the 
time  he  knew  the  nature  and  quality  of  the  act,  and  its  wrongfulness;  People 
V.  Owens,  123  Cal.  482,  56  Pac  251,  holding  the  doctrine  of  irresistible  impulse 
is  not  recognized  in  this  state;  People  v.  Ward,  105  Cal.  335,  38  Pac.  945,  hold- 
ing same  as  to  what  is  known  as  the  ''uncontrollable  impulse." 

Cited  in  notes  in  63  A.  S.  R.  100,  on  uncontrollable  impulse  as  a  defense;  Id 
luRA  225,  on  irresistible  impulse  as  an  excuse  for  crime. 
^Form  of  diarge  on  insanity. 

Cited  in  People  v.  Barthleman,  120  Cal.  7,  52  Pac.  112,  holding  an  instruction 
that  ''if  accused  did  not  possess  the  power  to  avoid  the  wrong  and  do  the  right, 
he  is  irresponsiUe"  is  erroneous;  People  v.  Methever,  132  Cal.  326,  64  Pac.  481, 
holding  an  instruction  properly  refused  which  intimates  that  if  mind  was  so 
affected  that  accused  had  not  sufficient  power  of  will  to  abstain  from  the  criminal 
set  that  he  should  be  acquitted. 

45  AM.  KEP.  654,  HAM  ▼.  SANTA  ROSA  BANK,   62  CAL.    125. 
Effect  of  selecting  a  homestead  for  a  greater  valuation  than  allowed  by 
statute. 

Cited  in  King  v.  Gotz,  70  Cal.  236,  11  Pac  666;  Demartin  v.  Demartin,  85 
CaL  71,  24  Pac  594, — ^holding  a  homestead  may  be  selected  of  a  greater  value 
than  five  thousand  d<^lars,  and  the  excess  in  value  does  not  invalidate  the  se- 
lection; Graves  v.  Baker,  68  Cal.  133,  8  Pac.  691,  on  the  validity  of  a  declaration 
of  a  homestead. 
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—  Of  increase  in  valne  of  the  property  after  selection. 

Cited  in  Galligher  v.  Smiley,  28  Neb.  189,  26  A.  S.  R,  319,  44  N.  W.  187,  hold- 
ing a  homestead  exemption  is  not  diminished  by  the  land  being  brought  within 
the  city  limits;  Yerrick  ▼.  Higgins,  22  Mont.  602,  57  Pae.  95,  holding  after  the 
homestead  is  selected,  the  value  of  the  corpus  of  the  property  within  which  it 
happens  to  be  embraced  is  immateriaL 
What  is  a  homestead. 

Cited  in  Sayers  ▼.  Childers,  112  Iowa,  677,  84  N.  W.  938,  holding  the  homestead 
interest  is  a  right. 

Cited  in  note  in  63  A.  D.  124,  on  whether  hcmiestead  rights  can  attach  to 
undivided  interest  in  lands. 
Power  of  legislature  over  homestead. 

Cited  in  Lubbock  v.  McMann,  82  CaL  226,  16  A.  S.  R.  108,  22  Pae.  1145,  hold- 
ing exemption  is  a  constitutional  right  incident  to  homestead,  but  the  extent  and 
the  means  by  which  it  shall  be  acquired  are  the  subject  of  legislative  enactment; 
Mitchell  V.  McCormick,  22  Mont.  249,  56  Pae.  216,  on  statutory  provisions  gov- 
erning selection  and  tenure  of  homestead. 

45   AH.  REP.   659,   ST.   HEIiENA  WATER  GO.  ▼.   FORBES,    62   OAIi. 
182. 

Public  water  supply  as  public  use. 

Cited  in  Doyle  v.  San  Diego  Land  A  Town  Co.  46  Fed.  709,  holding  the  stat- 
utes permit  the  acquiring  of  rights  in  w^ter  for  supplying  towns  and  cities  with 
pure  water  supplying  water  for  agricultural,  mining,  and  manufacturing  purpoiws 
with  or  without  the  consent  of  the  o'/mer;  Wisconsin  Water  Co.  v.  Winans,  85 
Wis.  26,  39  A.  S.  R.  813,  20  L.R.A  d62,  64  N.  W.  1003,  holding  waterworks  for 
the  supply  of  the  inhabitants  of  a  city  or  village  with  water,  if  devoted  to  the 
general  welfare  should  be  regarded  for  the  public  use;  Witcher  v.  Holland  Wa- 
terworks Co.  66  Hun,  619,  20  N.  Y.  Supp.  560,  holding  the  fact  that  a  village  i» 
unincorporated  and  cannot  contract  for  the  supplying  the  inhabitants  with  water 
is  immaterial;  Pocantico  Waterworks  Co.  v.  Bird,  130  N.  Y.  249,  29  N.  E.  246^ 
holding  the  use  may  be  limited  to  the  inhabitants  of  a  small  locality,  but  the  use 
must  be  in  common,  and  not  for  particular  individual. 
Power  of  acquiring  rights  of  riparian  owner  by  eminent  domain. 

Cited  in  Hamor  v.  Bar  Harbor  Water  Co.  78  Me.  127,  3  Atl.  40,  holding  in- 
terests in  water  as  well  as  land  may  be  taken  under  the  power  of  eminent  domain 
both  equally  the  subjects  of  compensation;  Lux  v.  Haggin,  69  Cal.  255,  10  Paa 
674,  holding  property  of  a  riparian  owner  in  the  water  of  a  stream  may  be 
taken  upon  payment,  for  irrigation  purposes;  Prentice  v.  McKay,  38  Mont.  114,. 
98  Pae.  1081,  holding  that  right  to  appropriate  water  on  land  of  another  may 
be  acquired  by  condemnation. 

Cited  in  reference  note  in  81  A.  S.  R.  419,  on  condemning  water  of  stream. 

Cited  in  notes  in  8  L.R.A.  123,  on  condemnation  of  property  by  municipal 
corporation  for  public  use;  58  L.R.A.  242,  on  power  to  acquire  water  supply  by 
right  of  eminent  domain;  17  L.R.A.(N.S.)   1006,  on  power  to  condemn  riparian 
rights  apart  from  to  which  they  are  appurtenant. 
Water  rights  as  real  estate. 

Cited  in  Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  670,  holding  riparian  righta 
are  real  estate;  Qould  v.  Stafford,  91  Cal.  146,  27  Pae.  543,  holding  the  right  t» 
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the  flow  of  a  stream  of  water  over  the  land  is  an  incident  of  the  property  in  the 
land  and  is  annexed  to  and  is  considered  part  and  parcel  of  it;  Smith  v.  Denniff, 
24  Mont.  20,  81  A.  S.  R.  408,  60  L.R.A.  741,  60  Pac.  398,  holding  one  may  not 
acquire  a  water  right  on  the  land  of  another  without  acquiring  an  easement  in 
such  land. 

Necessity  of  compensation  for  taking  of  water  for  public  use. 

Cited  in  Watuppa  Reservoir  Ck>.  v.  Fall  River,  147  Mass.  548,  1  L.R.A.  466, 
18  N.  E.  465  (dissenting  opinion),  on  taking  waters  for  public  uses  without 
oompensation. 

45   AM.  HBP.    66S,  MEARTIN  t.  THOMPSON,   62   CAIj.   618. 

Rl^t  of  owner  of  land  to  recover  crops  where  land  Is  held  adversely. 

Cited  in  Johnson  v.  Fish,  105  Cal.  420,  45  A.  S.  R.  53,  38  Pac.  079,  holding 
where  real  owners  are  disseised  by  one  who  claimed  his  deed  to  the  land  was 
void  by  reason  of  fraud  practised  upon  him,  he  may  dispose  of  the  crops 
while  in  possession;  Hines  v.  Good,  128  Cal.  38,  79  A.  S.  R.  22,  60  Pac.  527, 
holding  where  a  defendant  is  in  actual  possession  in  good  faith,  claiming  title 
to  land,  a  party  claiming  to  be  the  true  owner  may  not  by  claim  and  delivery 
secure  the  possession  of  property  severed  from  the  land. 

Distinguished  in  Myer  v.  Roberts,  50  Or.  81,  326  A.  S.  R.  733,  12  L.R.A. 
(N^.)  194,  89  Pac  1051,  holding  the  doctrine  that  the  owner  out  of  possession 
is  not  entitled  to  annual  crops  has  no  application  where  one  growing  the  crops 
secures  possessicm  by  an  injunction  wrongfully  issued  after  a  landlord  has  law- 
fully re-entered  after  condition  broken. 
Replerln  for  crops  on  land  held  adversely. 

Cited  in  Martin  v.  Thompson,  63  Cal.  3,  holding  the  mortgagee  of  personal 
property  who  by  terms  of  instrument  is  entitled  to  inmiediate  possession  may 
intervene  in  an  action  by  a  third  party  to  recover  the  specific  property  from 
mortgagor;  Smith  v.  Cunningham^  67  Cal.  262,  7  Pac.  679,  holding  such  action 
cannot  be  made  the  vehicle  for  testing  the  title;  Emerson  v.  Whitaker,  83  Cal. 
147,  23  Pac.  285,  holding  one  claiming  title  through  an  invalid  probate  sale  and 
conveyance  will  hold  the  crops  and  an  action  in  replevin  in  favor  of  the  personal 
representative  of  the  decedent  will  not  lie. 

Cited  in  note  in  23  L.RJL  456,  32  L.R.A.  424, — on  replevin  for  crops  on  land 
held  adversely. 
Right  to  try  title  in  replerin. 

Cited  in  reference  note  in  79  A.  S.  R.  24,  on  trial  of  title  to  land  in  replevin. 

Cited  in  note  in  89  A.  D.  429,  on  right  to  try  title  in  replevin  and  trover. 
IMscretion  of  court  as  to  leave  to  amend. 

Cited  in  Burling  v.  Newlands,  112  Cal.  476,  44  Pac.  810,  holding  in  absence  of 
Lpecification  of  an  amendment  desired  to  be  made,  the  superior  court  does  not 
abuse  its  discretion  in  denying  leave  to  amend. 

4S  am:  rep.  667,  BAIiliANTINE  ▼.  HARRISON,  S7  N.  J.  BQ.  560. 
Injunctions  against  trespass. 

Cited  in  Western  U.  Teleg.  Co.  v.  Judkins,  75  Ala.  428;  Delaware,  L.  &  W.  R* 
Co.  V.  Breckenridge,  55  N.  J.  Eq.  141,  35  Atl.  756,— holding  entry  and  possession 
of  land,  however  long  continued,  will  not  be  enjoined,  unless  injury  was  ir- 
reparable. 

Cited  in  reference  note  in  3  L.R.A.  614,  on  when  injunction  against  nuisance 
will  not  be  issued. 
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Cited  in  note  in  53  A.  R.  350,  on  irreparable  injury  in  trespass  justifying 
injunction. 

45  AM.  REP.  670,  WEST  ORANGE  v.  FIELD,  87  N.  J.  EQ.  600. 
liiablllty  for  injury  done  in  exercise  of  public  functions  in  improper 
manner. 

Cited  in  Harford  County  ▼.  Wise,  71  Md.  43,  18  Atl.  31,  holding  a  municipal 
corporation  may  be  liable  for  careless  and  unskilful  location  of  a  bridge;  Balti- 
more V.  Fairfield  Improv.  Co.  87  Md.  352,  67  A.  S.  R.  344,  40  L.R.A.  494,  30 
Atl.  1081,  holding  statutory  authority  to  establish  hospitals  and  pest-houses  does 
not  permit  location  so  as  to  operate  as  a  nuisance. 

Cited  in  note  in  30  A.  S.  R.  396,  on  liability  of  municipality  for  nuisance  cre- 
ateii  by  its  act  or  neglect. 
—  In  grading,  draining  and  sewering  streets. 

Cited  in  Kehoe  v.  Rutherford,  74  N.  J.  L.  659,  122  A.  8.  R.  411,  65  AtL  1046, 
holding  a  municipality  cannot  divert  large  bodies  of  water,  by  artificial  drains, 
to  land  where  it  would  not  otherwise  go;  Field  v.  West  Orange  Twp.  4 a  N.  J. 
£q.  183,  2  Atl.  236,  holding  same,  but  contra  in  case  of  mere  incidental  injnry  in 
making  or  alteration  of  grades;  Adams  ▼.  Oklahoma  City,  20  Okla.  519,  ^5  Pac. 
975,  holding  city  not  liable  for  consequential  damages  from  grading  of  street 
where  it  first  establishes  grade  and  grades  same  with  reasonable  skill  and  care; 
Hitchins  Bros.  v.  Frostburg,  68  Md.  100,  6  A.  S.  R.  422,  11  Atl.  826,  holding 
mimicipal  corporation  collecting  large  bodies  of  water,  must  provide  means  for 
carrying  it  off  so  as  to  avoid  injury;  Hamilton  Tvrp.  v.  Wainwrigh^  52  N.  0. 
£q.  419,  29  Atl.  200,  holding  large  bodies  of  water  especially  from  private  manu- 
facturers, cannot  be  diverted  by  public  authorities  to  private  lands;  King  v. 
Kansas  City,  58  Kan.  334,  49  Pac.  88,  holding  city  cannot  collect  sewage,  etc., 
and  precipitate  it  on  private  lands  regardless  of  good  faith  and  use  of  best  ma- 
terials. 
^Injunction  as  a  remedy. 

Cited  in  Soule  v.  Passaic,  47  N.  J.  Eq.  28,  20  Atl.  346;  Whipple  v.  Fair  Haven, 
63  Vt.  221,  21  Atl.  533;  Miller  v.  Morristown,  47  N.  J.  Eq.  62,  20  AtL  61,— 
holding  municipality  will  be  enjoined  from  diverting  large  quantities  of  watnr 
to  private  owners  by  artificial  means;  Scranton's  Appeal,  121  Pa.  97,  15  Atl.  483, 
22  W.  N.  C.  274,  on  same  point;  Perkins  v.  Moorestown  k  C.  Tump.  Co.  48  N.  J. 
Eq.  499,  22  Atl.  180,  holding  a  turnpike  company  will  be  enjoined  from 
throwing  water  on  private  lands  by  means  of  a  drain. 
liiabillty  for  concentrating  and  discharging  water  on  another's  land. 

Cited  in  Norman  v.  Ince,  8  Okla.  412,  58  Pac.  632,  holding  a  munidpal  ooi^ 
poration  was  liable  to  a  private  owner,  injured  by  water  flowing  from  a  stand- 
pipe;  Kelly  V.  Dunning,  39  N.  J.  Eq.  482,  on  liability  for  casting  large  bodies 
ot  water  at  a  single  point  by  artificial  means;  Doremus  v.  Paterson,  73  N.  J.  Eq. 
474,  69  Atl.  225,  to  point  that  city  cannot  without  compensation  collect  surface 
water  and  cast  it  on  lands  of  another  by  artificial  means. 

Cited  in  notes  in  66  A.  D.  442,  on  municipal  liability  as  to  surface  water  and 
drainage;  30  A.  S.  R.  394,  on  municipal  liability  for  throwing  surface  water  on 
lands;  1  L.R.A.  297,  on  duties  and  liabilities  of  municipal  corporations  in  regard 
to  drainage  and  sewerage;  21  L.R.A.  597,  on  right  (^  railroad  companies  to  col- 
lect and  divert  surface  water  in  masses;  65  L.R.A.  262,  264,  on  negligent  or 
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wrongful  act  of  municipality  in  casting  collected  body  of  surface  water  on  ad- 
joining property;  41  L.  ed.  U.  S.  839,  840,  <m  drainage  of  surface  water. 

Distinguished  in  Jessup  v.  Bamford  Bros.  Silk  Mfg.  CJo.  66  N.  J.  L.  641,  88 
A.  S.  R.  602,  68  L.R.A.  329,  51  Atl.  147,  holding  water  ordinarily  flowing  on  side- 
walk, could  be  concentrated  by  owner  at  particular  places. 
Duty  to  provide  for  escape  or  flow  of  surface  water. 

Cited  in  Philadelphia,  W.  A  B.  R,  Co.  v.  Davis,  68  Md.  281,  6  A.  S.  R.  440,  11 
Atl.  822,  holding  culverts  or  other  proper  outlets  must  be  provided  in  embank- 
ments, so  as  not  to  accumulate  water  on  other  lands. 
Taking  of  property  for  public  use. 

Cited  in  note  in  16  A.  S.  R.  610,  on  what  is  a  taking  of  property  for  public  use. 

45  AM.   REP.   67S,  RE  OLDHAM,   80  N.  C.    aS. 
What  constitutes  direct  contempt. 

Cited  in  reference  note  in  46  A.  R.  224,  on  attempting  to  influence  jury  cor- 
ruptly as  contempt. 

Disapproved  in  Ex  parte  McCown,  139  N.  C.  96,  2  L.R.A.(N.S.)   603,  61  S.  E. 
967,  holding  direct  contempt  committed  by  assault  on  judge  at  boarding  house 
during  recess  but  before  adjournment  of  term. 
Inherent  power  to  pnnish  for  contempt. 

ated  in  Ex  parte  McCown,  39  N.  C.  95,  2  L.R.A.(N.S.)  603,  51  S.  E.  967, 
holding  power  to  punish  for  contempt  is  inherent  in  every  court;  Re  Deaton, 
106  N.  C.  59,  11  S.  E.  244,  holding  power  is  so  inherent  that  it  cannot  be  taken 
away  by  legislature. 

C^ted  in  reference  note  in  62  A.  R.  667,  on  right  to  punish  summarily  for 
contempt  for  fraudulently  procuring  adjournment  of  trial. 
Validity  of  statutes  limiting  power  of  courts  as  to  contempts. 

Cited  in  Re  Gorham,  129  N.  C.  481,  40  S.  E.  311,  holding  same  act  valid. 
—  Statutes  on  contempt  procedure. 

Cited  in  Light  v.  Canadian  County  Bank,  2  Okla^  643,  37  Pac.  1076,  holding 
legislature  may  designate  cases  in  which  court  may  summarily  punish. 

45  AM.  REP.   077,  DOYUB  t.  RAIi£IGH,  89  N.  €.   18S. 
What  constitutes  an  *'ofHce  or  place  of  trust  or  profit'*  disqualifying  for 
other  office. 

ated  in  State  ex  rel.  McNeill  v.  Somers,  96  N.  C.  467,  2  S.  E.  161,  holding 
ex-sheriff's  power  to  collect  taxes  does  not  render  him  ineligible  to  other  offices; 
State  ex  reL  Wooten  v.  Smith,  146  N.  C.  476,  69  S.  E.  649,  holding  terms  are 
synonymous  in  sense  that  both  carry  a  delegation  of  sovereign  power. 

Cited  in  notes  in  63  A.  S.  R.  187,  on  office  as  part  of  administraticm  of  govr 
emment;  83  A.  S.  R.  189,  on  official  duties  prescribed  by  law. 
Wbo  are  public  officers. 

Cited  in  Kicker's  Petition,  66  N.  H.  207,  24  L.R.A.  740,  29  Atl.  569,  holding 
an  attorney  was  not  strictly  a  public  officer;  Hartigan  v.  West  Virginia  Univer- 
sity, 49  W.  Va.  14,  38  S.  E.  698,  holding  professor  in  state  university  was  not  a 
public  offioo*;  State  ex  reL  Hull  v.  Gray,  91  Mo.  App.  438,  holding  chief  engineer 
of  city  hall  was  not  a  public  officer. 

Cited  in  note  in  17  L.R.A.  260,  on  who  are  public  officers. 
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Remedies  as  to  offices. 

Cited  in  Lyon  v.  Granville  County,  120  N.  C.  237,  26  S.  E.  929,  holding  remedy 
18  by  quo  warranto  in  case  of  occupancy  and  by  mandamus  in  case  of  vacancy. 

(Xted  in  notes  in  19  L.R.A.(NJ3.)  55,  as  to  when  mandamus  lies  to  reinstate 
ousted  officer;  19  L.R.A.(N.S.)  77,  on  effect  of  removal  for  cause  on  right  to  man- 
damus to  restore  officer  to  office. 

45  AM.  REP.  679,  WORTH  ▼.  IVHiMINGTON  A  W.  R.  CO.   89  N.  C. 

191. 
Uniformity  in  taxation. 

Cited  in  Piedmont  R.  Co.  v.  Reidsville,  101  K.  C.  404,  2  L.R.A.  284,  2  Inters. 
Com.  Rep.  416,  8  S.  £.  124,  holding  an  ordinance  imposing  tax  on  every  railroad 
running  through  town,  was  uniform;  btate  v.  Moore,  113  N.  C.  097,  22  L.R^. 
472,  18  S.  E.  342,  holding  an  act,  taxing  emigrant  agents  in  certain  counties 
only  was  not  uniform ;  Worth  v.  Raleigh  k  G.  R.  Co.  89  N.  C.  301,  on  requirement 
that  tax  on  trades,  incomes,  etc.,  be  uniform  as  to  all  persons  of  same  class; 
Aachen  &  M.  F.  Ins.  Co.  v.  Omaha,  72  Neb.  518,  101  N.  W.  3,  on  requirement  that 
standards  of  taxation  be  uniform  as  to  all  members  of  same  class. 

Cited  in  note  in  8  A.  S.  R.  510,  on  what  impositions  may  be  sustained  as  ex- 
ercise of  taxing  power. 
Gross  earnings  as  a  basis  of  taxation. 

Cited  in  Northern  P.  R.  Co..  v.  Barnes,  2  N.  D.  310,  61  N.  W.  386,  holding  cor- 
porations may  be  classified  and  required  to  pay  earnings  tax  in  lieu  of  other 
charges. 
Constitutionality  of  laws. 

Cited  in  Cox  v.  Pitt  County,  146  N.  C.  684,  16  L.R.A.(N.S.)  253,  60  S.  E.  616, 
holding  courts  will  presume  that  constitutional  notice  of  private  statute  was 
given  from  fact  that  act  was  ratified. 

Cited  in  notes  in  57  L.R.A.  95,  on  constitutional  limitations  on  franchise  tax- 
ation; 00  L.RJL.  94,  on  acts  that  impair  obligation  of  contracts  as  to  corporate 
taxation;  60  L.R.A.  80,  on  extent  of  exemptions  from  corporate  taxation  under 
contract  clause  in  Federal  Constitution. 

45  AM  REP.  687,  PHIFER  v.  CAROIilNA  O.  R.  OO.  89  N.  O.  Sll. 
liiability  of  connecting  carriers. 

Cited  in  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Bryant,  86  Ind.  App.  340,  75 
N.  E.  829,  holding  carrier's  duty  is  only  commensurate  with  its  own  line  as 
a  general  rule;  Knott  v.  Raleigh  A  G.  R.  Co.  98  N.  C.  73,  2  A.  S.  R.  321,  3 
S.  E.  735;  Meredith  v.  Seaboard  Air  Line  R.  Co.  137  N.  C.  478,  60  8.  E.  1,— 
holding  carrier  discharges  duty  by  delivery  of  property  to  next  line  in  ab- 
sence of  co-partnership  or  special  contract. 

Cited  in  note  in  31  L.R.A.(N.S.)  46,  69,  77,  on  liability  of  connecting  carrier 
for  loss  beyond  own  line. 

Distinguished  in  Cherry  v.  Kansas  City,  Ft.  S.  A  M.  R.  Co.  61  Mo.  App. 
303;  Washington  v.  Raleigh  A  G.  R.  Co.  101  N.  C.  239,  1  L.RJL.  830,  7  S.  E. 
789, —  where  special  contract  to  transport  passengers  to  point  beyond  own  line 
was  held  to  create  an  agency  relation. 
—  Validity  of  stipulations  as  to  liabiUty. 

Cited  with  special  approval  in  Weinberg  v.  Albemarle  A  R.  R.  Go.  91  N.  C. 
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31,  holding  bill  of  lading  may  provide  that  only  carrier  with  custody  of  goods 
Bhall  be  liable  for  loss. 

Cited  in  Morganton  Mfg.  Co.  ▼.  Ohio  River  A  C.  R.  Co.  121  N.  C.  614,  61  A.  8. 
R.  679,  28  S.  £.  714,  holding  bill  of  lading  may  provide  that  no  carrier 
shall  be  liable  for  loss  not  occurring  on  ita  road;  Pittsburgh,  C.  C.  A  St.  I^.  R. 
Co.  ▼.  Bryant,  36  Ind.  App.  340,  76  N.  E.  829,  on  validity  of  special  contracts 
to  same  effect. 

Cited  in  reference  note  in  2  A.  S.  R.  62,  on  power  of  carrier  to  limit  lia- 
bili^  to  its  own  line. 

Cited  in  note  in  88  A.  S.  R.  102,  on  right  of  initial  carrier  to  limit  liability 
lor  losii  to  his  own  line. 
^Kffect  of  stlpolations  as  to  liability. 

Cited  in  Bird  v.  Southern  R.  Co.  99  Tenn.  719,  63  A.  S.  R.  866,  42  S.  W.  461, 
holding  intermediate  carrier  entitled  to  benefit  of  clause  in  bill  of  lading  that 
only  carrier  with  custody  should  be  liable  for  loss. 
Limitation  of  carrier's  liability  generally. 

Cited  in  notes  in  88  A.  S.  R.  83,  on  evidence  of  shipper's  assent  to  limitation 
of  carrier's  liability;  88  A.  S.  R.  97,  on  validity  of  limitation  of  carrier's  lia- 
bility for  losses  caused  by  negligence  of  carrier  or  employees. 

45  AM.  KEP.  606,  WESSELIi  T.  RATHJOHN,  80  N.  O.  S77. 
FresiuupUon  as  to  transactions  between  parent  and  child. 

Cited  in  Oliphant  v.  Liversidge,  142  111.  160,  30  N.  E.  334,  holding  undue 
infiuence  cannot  be  inferred  from  relationship  in  case  of  deed  from  parent  to 
child;  Clark  v.  Clark,  174  Pa.  309,  34  Atl.  610,  38  W.  N.  C.  67,  26  Pittsb. 
L.  J.  N.  S.  367,  holding  contract  with  benefits  proceeding  from  mother  to  son 
did  not  require  explanatory  evidence;  Slayback  v.  Witt,  151  Ind.  376,  60  N. 
E.  389,  holding  undue  influence  not  presumed  from  fact  that  woman  ninety- 
one  years  of  age  conveyed  to  a  son  who  had  been  attentive;  Teegarden  v.  Lewis, 
145  Ind.  98,  44  N.  E.  9,  holding  same  in  case  of  gift  of  money  from  weak  and 
childish  parent  to  a  daughter,  who  had  provided  a  home  and  care. 

Cited  in  reference  note  in  48  A.  R.  1,  on  constructive  fraud  between  parent 
sod  child. 

Cited  in  note  in  11  A.  8.  R.  759,  on  presumptions  and  proof  as  to  fraud 
in  transactions  between  parent  and  child. 
<— Between  principal  and  agent. 

Cited  in  Smith  v.  Moore,  149  N.  0.  186,  62  S.  E.  892,  holding  that  pre- 
smnption  of  fraud  arises  from  conveyance  by  principal  to  agent  who  has  full 
eontrol  of  his  business. 
Effect  of  consent  to  trial  by  jury  in  equity  case  and  vice  versa. 

Cited  in  fortune  v.  Watkins,  94  N.  C.  304,  holding  verdict  determines  the 
facts  and  there  is  no  right  to  go  outside  of  it  in  search  of  others;  Runnion  v. 
Ramsey,  93  N.  C.  410,  holding  consent  waived  right  to  have  trial  proceed  as 
if  it  were  in  a  court  of  equity ;  Morisey  v.  Swinson,  104  N.  C.  555,  10  S.  E.  754, 
holding  parties'  choice  of  method  of  trial  even  in  cases  of  an  equitable  nature 
precludes  review  of  facts;  Pasour  v.  Lineberger,  90  N.  C.  159,  holding  consent 
that  court  find  facts  from  affidavits  and  other  evidence  precluded  right  to 
jury  trial  in  attachment  proceedings;  Worthy  v.  Shields,  90  N.  C.  192,  on 
waiver  of  right  to  disregard  jury  verdict. 
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46  AM.  REP.  6t8,  STATE  v.  CRAIGE,  8t  N.  C.  475. 
Asportation  in  larceny. 

Cited  in  State  ▼.  Mitchener,  98  N.  C.  689,  4  S.  E.  26,  holding  any  removal  of 
property  is  a  sufficient  asportation. 

Cited  in  reference  notes  in  46  A.  R.  550,  on  what  is  sufficient  taking  and 
carrying  away  to  constitute  larceny;  33  A.  S.  R.  146,  defining  asportation  as 
element  of  larceny. 

Cited  in  notes  in  88  A.  S.  R.  584,  586,  on  asportation  as  element  of  larceny; 
29  L.R.A.(N.S.)   38,  what  constitutes  asportation  in  larceny. 
Variance  in  criminal  cases. 

Cited  in  State  ▼.  Ashford,  120  N.  0.  588,  26  S.  E.  915,  holding  fact  that  in- 
dictment charged  obtaining  of  money  by  false  pretenses  and  that  proof* related 
to  goods  is  insufficient  in  absence  of  exceptions. 
Presumption  to  sustain  verdict. 

Cited  in  State  y.  Bohle,  182  Mo.  58,  81  S.  W.  179,  holding  all  reasonable 
presumptions  will  be  allowed. 

45  AM.  REP.  700,  STATE  v.  WASHINGTON,  89  N.  O.  5S5,  lAter  ap- 
peal in  90  N.  O.  664. 
Power  to  order  mistrial  in  criminal  cases  and  retry  accused, 

Cited  in  State  v.  Washington,  90  N.  C.  664,  adhering  to  rule  of  cited  case 
on  later  appeal  by  same  prisoner;  State  v.  Carland,  90  N.  C.  668,  holding  mis- 
trial properly  ordered  in  capital  case  on  inability  to  agree  after  a  deliberation 
of  ten  days;  State  v.  Tyson,  138  N.  C.  627,  50  S.  E.  456,  holding  no  jeopardy 
existed  in  capital  case  on  dismissal  of  jury  during  argument  because  of  a  juror's 
drunken  condition;  State  v.  Fuller,  114  N.  C.  885,  19  S.  E.  797,  on  power  to 
order  a  mistrial  for  juror's  fraud,  whether  prisoner  was  connected  with  it  or 
not;  State  v.  Dry,  152  N.  C.  813,  67  S.  £.  1000,  on  mistrial  as  ground  for  plea 
of  former  jeopardy. 

Distinguished  in  State  v.  Nelson,  19  R.  I.  467,  61  A.  S.  R.  780,  33  L.R,A. 
559,  34  Atl.  990,  holding  dismissal  of  jury  without  legal  evidence  of  a  juror's 
sickness  gave  right  to  discharge. 
Remedy  in  case  of  retrial  after  improper  mistrial. 

Cited  in  State  v.  Twiggs,  90  N.  C.  685,  holding  remedy  is  only  by  certiorari. 
Trial  on  double  plea  of  special  defense  and  general  iasne. 

Cited  in  SUte  ▼.  Taylor,  133  N.  C.  755,  46  S.  £.  5,  holding  difficulty  of  double 
pleading  obviated  by  allowing  second  plea  and  jury  trial  on  it,  after  verdict 
on  a  preceding  plea. 
Defense  of  former  jeopardy. 

Cited  in  State  v.  Washington,  90  N.  C.  664,  holding  prisoner  could  set  up 
the  defense  on  trial  if  it  had  been  available. 

Cited  in  reference  note  in  56  A.  R.  235,  on  discharge  of  jury  without  consent 
of  prisoner  as  former  jeopardy. 

Cited  in  notes  in  1  L.RJL,  452,  on  effect  of  discharge  of  jury  in  criminal 
proceedings;  14  L.R.A.(N.S.)  549,  on  etfect  of  discharge  of  jury  upon  discov> 
ery  of  prejudice,  disqualification,  or  misconduct  of  one  or  more  of  their  num- 
ber, to  sustain  plea  of  former  jeopardy. 
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45  AM.   REP.    70S,  PARKER  t.   WAIililS,    60  MD.    15. 
Title  to  support  action  for  trespass  to  land. 

Cited  in  Ault  v.  Meager,  112  Ga.  148,  37  S.  E.  185,  holding  actual  posses- 
sion or  a  constnictive  possession  founded  on  a  legal  title  essential;  New  Wind- 
sor y.  Stocksdale,  95  Md.  196,  52  Atl.  596,  holding  action  not  barred  by  proof 
of  title  in  another  if  plaintiff  is  in  actual  possession. 

Cited  in  note  in  85  A.  D.  323,  on  title  to  support  action  for  trespass  to  land. 
ConstmctiTe  possession  of  entire  tracts. 

Cited  in  Sehlossnagle  v.  Kolb,  97  Md.  285,  54  Atl.  1006,  holding  generally 
that  entry  and  possession  of  part  of  tract  with  color  of  title  to  whole,  and 
claim  of  entire  title,  operates  as  a  constructive  holding. 
Evidence  of  adverse  possession. 

Cited  in  Peters  v.  Tilghman,  111  Md.  227,  73  Atl.  726,  holding  cutting  and 
selling  of  timber  not  evidence  of  adverse  possession. 

Cited  in  note  in  28  A.  S.  R.  162,  on  acts  equivalent  to  notice  of  adverse  pos- 
session. 

Erroneous  instmctions  as  a  ground  for  reversal. 

Cited  in  ELriete  v.  Myer,  61  Md.  558,  holding  error  must  be  prejudicial. 

45  AM.  REP.  706,  GEORGE  v.  ANDREWS,  60  MD.  26. 
DiBcharge  of  sureties. 

Cited  in  Schaeffer  v.  Bond,  72  Md.  501,  20  Atl.  176,  holding  material  change 
of  contract  without  knowledge  or  consent  will  operate  as  a  discharge  in  equity. 

—  Of  original  debtor  by  extension  to  one  assuming  debt. 

Cited  in  Hall  v.  Johnston,  6  Tex.  Civ.  App.  110,  24  S.  W.  861,  holding  credit- 
or  with   notice   that   successor   of    partnership   assumed    its    debts,    discharges 
retiring  members  by  extension  of  time  for  payment. 
lilability  of  grantee  assuming  mortgage  on  property. 

Cited  in  Haines  v.  Detrick,  75  Md.  256,  23  Atl.  846,  holding  grantee  accept- 
ing deed  signed  only  by  grantor  is  liable  on  covenant  to  pay  mortgage;  Col- 
chester Sav.  Bank  v.  Brown,  75  Conn.  69,  52  Atl.  316,  holding,  even  in  absence 
of  statute,  that  grantee  who  assumed  mortgage  could  be  sued  by  the  mort- 
gagee; Keller  v.  Ashford,  133  U.  S.  610,  33  L.  ed.  667,  10  Sup.  a.  Rep.  494, 
holding  right  of  mortgagee  to  avail  himself  of  assumption  that  agreement  is  based 
on  his  substitution  in  place  of  mortgagor;  Knapp  v.  Connecticut  Mut.  L. 
Ins.  Co.  40  L.R.A.  861,  29  C.  C.  A.  171,  56  U.  S.  App.  452,  85  Fed.  329,  holding 
grantee,  assuming  mortgage,  can  interpose  same  defenses  against  mortgagee  as 
would  be  available  against  mortgagor;  Union  Stove  &  Machine  Works  v.  Cas- 
well, 48  Kan.  689,  16  L.R.A.  86,  29  Pac.  1072,  holding  mortgagee  cannot 
recognize  purchaser's  liability,  except  as  it  really  exists  between  vendor  and 
purchaser. 

Cited  in  notes  in  47  A.  R.  473,  on  effect  of  grantee's  acceptance  of  deed  con- 
ditioned to  be  subject  to  mortgage;  25  L.R.A.  275,  276,  on  right  of  mortgagee, 
creditor,  or  leinor  to  sue  one  purchasing  subject  to  mortgage,  debt,  or  lien. 

—  Grantor  as  surety  for  assuming  grantee. 

Cited  in  Warner  v.  Williams,  93  Md.  517,  49  Atl.  559,  holding  sale  subject 
to  mortgSLge  made  the  mortgagor  a  surety  and  the  purchaser  a  principal. 

Distin^oished  in  Chilton  v.  Brooks,  72  Md.  554,  20  Atl.  125,  holding  mere 
recital  thai  conveyance  was  subject  to  a  mortgage  does  not  create  relation  of 
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principal  and  surety;  Fish  v.  Glover,  154  111.  86,  39  N.  E.  1081,  holding  rule 
that  grantee,  assuming  mortgage,  becomes  principal  and  the  mortgagor  a  surety 
is  true  only  between  them. 

*- Effect  of  extension  to  discharge  grantor. 

Cited  in  Dillaway  y.  Peterson,  11  S.  D.  210,  76  N.  W.  925,  holding  extension 
of  time  to  grantee,  who  assumed  a  mortgage,  discharged  the  mortgagors;  Nel- 
son V.  Brown,  140  Mo.  680,  62  A.  S.  R.  765,  41  S.  W.  960;  Fanning  ▼.  Murphy, 
126  Wis.  638,  110  A.  S.  R.  946,  4  L.RJL.(N.S.)  660,  106  N.  W.  1056,  6  A.  & 
E.  Ann.  Cas.  435;  Wayman  ▼.  Jones,  58  Mo.  App.  313, — ^holding  such  result 
dependent  on  validity  of  agreement  for  extension. 

Cited  in  notes  in  78  A.  D.  75,  on  effect  of  extension  of  time  on  mortgage  on 
liability  of  mortgagor  and  vendee;  16  L.R.A.  86,  on  release  of  mortgagor  as 
surety  by  mortgagor's  dealing  with  vendee  who  has  assumed  the  mortgage;  4 
L.R.A.(N.S.)  667,  on  effect  upon  mortgagor's  obligation  of  modification  between 
mortgagee    and    subsequent   grantee. 

Necessity  that  promise  of  principal  be  made  oontemporaneoaslj  with 
sureties*  promises. 

Cited  in  Hoffman  v.  Habighorst,  49  Or.  379,  91  Pac.  20,  holding  it  sufficient 
if  promise  to  pay  is  made  to  surety  by  debtor,  for  valuable  consideration,  and 
thereafter  creditor  deals  directly  with  real  debtor,  to  the  exclusion  of  the  surety. 

45  AM.  RBP.  711,  ANNAPOLIS  A  E.  R.  CO  T.  BALDWIN,  60  MD.  88. 
Contributory  negligence  as  bar  to  recovery  for  injury. 

Cited  in  note  in  1  L.R.A.  450,  as  to  when  contributory  negligence  of  owner 
defeats  recovery  for  injury  to  animals. 

45  AM.  REP.   715,  NE6LEY  v.  FARPOW,  60  MD.   158. 
Province  of  court  and  jury  in  questions  of  libel. 

Cited  in  Kilgour  v.  Evening  Star  Newspaper  Co.  96  Md.  16,  53  AtL  716, 
holding  question  whetlier  publication  is  libelous  per  se  is  for  court. 

Cited  in  note  in  69  A.  D.  460,  as  to  whether  it  is  for  court  or  jury  to  say 
whether  words  are  libelous. 
'When  words  are  libelous. 

Cited  in  Ooldsborough  v.  Orem,  103  Md.  671,  64  Atl.  36;  Shepherd  v.  Baer, 
^96  Md.  162,  63  Atl.  790, — holding  test  of  a  libelous  publication  is  tendoicy 
to  injure  reputation  or  to  expose  to  hatred,  or  contempt,  or  ridicule;  Kichard- 
son  V.  State,  66  Md.  206,  7  Atl.  43,  holding  charge  that  a  judge  was  disqualified 
and  liable  to  indictment,  etc.,  was  libelous;  Lewis  v.  Daily  News  Co.  81  Md. 
466,  29  L.R.A.  69,  32  Atl.  246,  holding  same  as  to  charge  that  one  "would  be  an 
anarchist,  if  he  thought  it  would  pay;"  McGinnis  v.  G.  Knapp  ft  Oo.  109  Mo.  131, 
18  S.  W.  1134,  holding  allegations  sufficient  on  demurrer. 

Cited  in  notes  in  116  A.  S.  R.  804,  on  rule  respecting  words  libelous  per  se; 
28  L.R.A.  668,  on  libel  or  slander  by  expressing  opinions  or  comments  without 
misstating  facts. 
Privilege  in  actions  of  slander  and  libel. 

Cited  in  Harriman  v.  New  Nonpareil  Co.  132  Iowa,  616,  110  N.  W.  33,  holding 
publication  relating  to  private  person,  concerning  whom  there  was  no  oocasioa 
to  speak,  cannot  be  privileged. 

Cited  in  note  in  86  A.  D.  91,  on  liability  of  newspapers  for  libeL 


Digitized 


by  Google 


283  NOTES  ON  AMERICAN  REPORTS.  [706-716 

—  RiSbt  to  comment  on  matters  of  public  interest. 

Cited  in  Coleman  v.  MacLennan,  78  Kan.  711,  130  A.  S.  R.  390,  20  L.R.A. 
(N^.)  361,  98  Pac.  281,  holding  newspaper  comment  on  official  conduct  and 
eharaeter  of  state  officer  wlio  is  candidate  for  reelection  privil^ed,  where  done 
in  good  faith,  though  matters  stated  be  untrue;  Burt  ▼.  Advertiser  Newspaper 
Co.  154  Mass.  238,  13  L.R.A.  97,  28  N.  E.  1;  Kilgour  v.  Evening  Star  News- 
paper Co.  96  Md.  16,  63  Atl.  716, — ^holding  fair  and  honest  criticism  is  per- 
mitted, hut  hase  and  corrupt  motives  cannot  be  ascribed;  People  ex  rel.  Atty. 
Gen.  V.  News-Times  Pub.  Co.  36  Colo.  253,  84  Pac.  912  (dissenting  opinion), 
on  same  point;  Logan  v.  Hodges,  146  N.  0.  38,  69  S.  E.  349,  14  A.  k  E.  Ann. 
Cas.  103,  holding  a  libelous  communication  not  privileged,  unless  addressed  to 
one  with  power  to  redress  wrong;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205, 
M  A.  S.  R.  624,  79  S.  W.  79;  Bee  Pub.  Co.  v.  Shields,  68  Neb.  750,  99  N.  W.  822, 
holding  right  of  criticism  of  public  acts  is  equal  to  but  no  greater  than  individual 
rights  of  public. 

Cited  in  note  in  6  LJUL(NJ3.)   499,  on  charging  public  official  with  graft 
In  public  contracts. 
avsUflcation  of  Ubel. 

Cited  in  Post  Pub.  Co.  t.  Moloney,  50  Ohio  St  71,  33  N.  E.  921;  Coffin  v. 
Brown,  94  Md.  190,  89  A.  8.  R.  422,  65  L.R.A.  732,  50  Atl.  567,— holding  de- 
fmmation  not  permitted,  though  made  in  good  faith;  Post  Pub.  Co.  v.  Hallam, 
8  C.  0.  A.  201,  16  U.  S.  App.  613,  59  Fed.  530,  holding  good  faith  and  probable 
cause  will  not  shield  a  false  charge  of  disgraceful  conduct;  State  ex  rel.  Crow 
V.  Shepherd,  177  Mo.  205,  99  A.  S.  R.  624,  79  S.  W.  79,  holding  truth  is  only 
tiling  that  will  protect  in  case  of  a  charge  of  bribery. 
Meaning  of  word  "malic^tons"  in  actions  for  defamation  of  character. 

Cited  in  Hayward  v.  Sanner,  86  Md.  19,  37  Atl.  798,  holding  malice  as  an 
essential  element  in  slander  is  not  hatred  or  ill  will  in  ordinary  sense;  Blum- 
hardt  v.  Rohr,  70  Md.  328,  17  Atl.  266,  holding  as  applied  to  slander  did  not 
mean  spite  or  hatred,  but  improper  or  indirect  motives. 
Intent  presumed  from  publication  of  libelous  matter. 

Cited  in  Richardson  v.  State,  66  Md.  205,  7  AtL  43,  holding  evil  intent  is  a 
conclusive  infer^oe. 

Cited  in  note  in  2  L.RA..  130,  on  presumption  of  evil  intent  from  publica- 
tion of  libel. 
PnnitlTe  damages  for  defamation  of  character. 

Cited  in  Oambrill  v.  Schooley,  93  Md.  48,  86  A.S.R.  414,  52  L.R.A.  87,  48 
Atl.  730,  holding  jury  may  award  exemplary  damages  in  case  words  are 
libelous  per  se,  and  their  discretion  should  not  be  restricted;  Gambrill  v. 
Schooley,  96  Md.  260,  63  L.R.A.  427,  52  Atl.  500,  holding  instruction  in  slander 
to  award  exemplary  damages  in  case  of  express  malice  should  be  restricted 
by  caution  as  to  all  facts;  Blumhardt  v.  Rohr,  70  Md.  328,  17  Atl.  266,  holding 
an  instruction  properly  embraced  things  to  be  considered  by  jury  in  a  slander 
case;  Heyward  v.  Sanner,  86  Md.  19,  37  Atl.  798,  holding  defendant  in 
slander  may  prove  absence  of  express  malice  so  as  to  relieve  from  punitive 
damages. 
Erldence  in  actions  of  slander  and  libel. 

Cited  in  Gambnll  v.  Schooley,  95  Md.  260,  63  L.R.A.  427,  52  Atl.  600,  holding 
a  letter  containing  other  slanderous  words  was  incompetent  to  show  malice, 
where  it  was  basis  of  an  independent  action. 
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CiTlI  action  for  libel  by  public  officers. 

Cited  in  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  99  A.  S.  R.  624,  79 
S.  W.  79,  on  instances  in  which  the  action  has  been  invoked. 

45  AM.  KEP.  717,  McCURIiBY  T.  McCURIiBY,  60  MD.  186. 

Nature  of  alimony* 

Cited  in  note  in  102  A.  S.  R.  701,  on  nature  of  alimony. 
Abatement  of  divorce  suits  by  death. 

Cited  in  Millady  v.  Stein,  19  Misc.  652,  44  N.  Y.  Snpp.  408,  holding  death 
of  either  party  before  decree  precludes  enforcement  of  intermediate  order  as  to 
alimony  and  counsel  fees;  Bryon  v.  Bryon,  134  App.  Div.  320,  19  N.  Y.  Supp. 
41,  holding  that  action  for  divorce  does  not  survive  death  of  party. 

Cited  in  notes  in  53  A.  R.  536,  on  abatement  of  action  of  divorce  by  death; 
2  L.R.A.(N.S.)  243,  on  abatement  and  revival  of  bills  for  alimony  at  death  of 
husband. 

Distinguished  in  Nickerson  v.  Nickerson,  34  Or.  1,  48  Pac.  423,  holding  appeal 
did  not  abate  by  death  of  husband  in  case  property  rights  were  involved; 
Walter  v.  Walter,  15  App.  D.  C.  333,  where  right  to  enforce  interlocutory  order 
for  alimony  after  a  final  decree,  not  mentioning  subject,  was  denied. 

45  AM.  REP.   722,  JOHNS  v.  HODGBS,  60  MD.  115. 
Waiver  of  error  by  failure  to  object  at  proper  time. 

Cited  in  Re  New  York,  W.  S.  ft  B.  R.  Co.  35  Hun,  575,  holding  objection  that 
commissioner  to  assess  damages  was  not  a  freeholder  came  too  late  after  mak- 
ing of  report. 
—  Objection  to  qualifications  of  Jurors. 

Cited  in  Young  v.  State,  90  Md.  579,  45  Atl.  531,  holding  objection  that  one 
of  jurors  had  been  foreman  of  coroner's  jury  comes  too  late  after  trial  bad 
commenced;  Busey  v.  State,  85  Md.  115,  36  Atl.  257,  holding  objection  that  one 
of  jurors  had  been  convicted  of  larceny  and  not  pardoned  comes  too  late  after 
verdict;  Raub  v.  Carpenter,  17  App.  D.  C.  505,  holding  new  trial  was  properly 
refused  on  ground  that  one  of  jurors  was  under  age  and  that  he  had  been  con- 
victed of  larceny. 

Distinguished  in  United  States  v.  Augney,  6  Mackey,  66,  holding  fraudulent 
concealment  of  nonage  on  inquiry  by  court  required  new  trial  in  a  criminal 
case. 
Directory  provisions  as  to  Jurors. 

Cited  in  SUte  v.  McNay,  100  Md.  622,  60  Atl.  273,  holding  statute  requiring 
jurors  to  be  able  to  read  and  write,  was  directory  in  case  relating  to  grand 
juror. 
Costs  in  trial  of  issues  from  orphan's  court. 

Cited  in  Brown  v.  Johns,  62  Md.  333,  holding  orphans'  court  has  discretion- 
ary and  exclusive  power  in  the  matter;  Tuohy  v.  Hanlon,  18  App.  D.  C.  225,  on 
same  point. 

45  AM.  KEP.  725,  HANDY  v.  COLIjINS,  60  MD.   229. 
Discretioii  in  commissions  to  personal  representatives. 

Cited  in  Dalrymple  v.  Gamble,  68  Md.  156,  11  Atl.  718,  holding  question  is 
not  reviewable;  Renshaw  v.  Williams,  75  Md.  498,  23  Atl.  905,  holding  orphans' 
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court  reckoning  in  legacy,  bequeathed  in  lieu  of  commiBsions,  may  allow  an 
amount  within  limits  of  law  in  its  discretion;  Ex  parte  Watts,  108  Md.  606, 
71  AtL  316,  on  commissions  of  executors;  Re  Hays,  27  Pittsb.  L.  J.  N.  S.  363, 
holding  executor  bound  by  compensation  fixed  by  testator  unless  extraordinary 
services  are  required  and  rendered. 
•—Items  on  which  commission  may  be  allowed. 

Distinguished  in  Hardt  v.  Birely,  72  Md.  134,  19  Atl,  606,  holding  different 
statute  allowed  commission  <m  real  value  of  notes,  coming  to  executor  bound  to 
invest  all  funds. 

Owner's  liability  for  improvement  assessments. 

Cited  in  Moale  v.  Baltimore,  61  Md.  224,  holding  debt  is  a  personal  liability 
to  extent  of  property  charged, 

45  AM.  KEP.   732,  liANTZ  v.  PILERT,  60  MD.   206. 
Ehiforcement  of  liability  of  decedent's  estate  for  funeral  expenses. 

Cited  in  note  in  33  L.RJL  664,  on  remedies  to  enforce  liability  of  decedent's 
estate  for  funeral  expenses. 

45  AM.  REP.  7S0,  HARFORD  COUNTY  ▼.  HAMIIiTON,  60  MD.  340. 
Recovery  for  injury  to  child. 

Cited  in  reference  notes  in  27  A.  S.  R.  528;  35  A.  S.  R.  506, — on  damages  to 
parent  for  injury  to  child;  68  A.  S.  R.  561,  on  recovery  for  death  of  child. 
lUghts  of  widow  to  services  of  children. 

Cited  in  Bradley  v.  Sattler,  156  111.  603,  41  N.  E.  171,  holding  widow  was  en- 
titled to  substantial  damages  for  death  of  minor  child;  Horgan  v.  Pacific  Mills, 
158  Mass.  402,  35  A.  S.  R.  504,  33  N.  £.  581,  holding  widow  entitled  to  recover 
for  loss  of  services,  and  expense  of  curing  minor  child,  remaining  in  family; 
McGarr  v.  National  A  P.  Worsted  Mills,  24  R.  I.  447,  96  A.  S.  R.  749,  60  L.R.A. 
122,  53  Atl.  320,  holding  widow  entitled  to  recover  for  loss  of  services  under 
like  circumstances;  Fulton  v.  Fulton,  52  Ohio  St.  229,  49  A.  S.  R.  720,  29  L.R.A. 
678,  39  N.  K  729,  on  right  of  mother  to  services  and  obedience  of  minor  children 
in  case  of  father's  death. 
UaMllty  of  county  commissioners  for  condition  of  roads. 

Cited  in  Prince  George's  County  v.  Burgess,  61  Md.  29,  48  A.  R.  88,  holding 
liability  exists  in  case  defect  in  bridge  had  existed  and  commissioners  could  be 
reasonably  affected  with  notice. 

Cited  in  notes  in  39  L.R.A.  55,  on  statutory  liability  of  county  for  injuries 
to  travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair;  39 
jLiELA.  81,  on  liabilities  of  counties  in  actions  for  torts  and  negligence. 
I>aniages  for  mental  anguish. 

Cited  in  Beaulieu  v.  Great  Northern  R.  Co.  103  Minn.  47,  19  L.R.A.(N.S.) 
564,  114  N.  W.  353,  14  A.  A,  E.  Ann.  Cas.  462,  on  absence  of  right  to  recover 
in  actions  for  injuries  to  minor  child. 

Cited  in  notes  in  13  L.R.A.  860,  on  consideration  of  mental  anguish  in  actions 
for  injuries  causing  death;  7  L.R.A.(N.S.)  518,  on  parent's  mental  anguish  as 
element  of  damages  at  common  law  for  personal  tort  to  minor  child;  19  L.R.A. 
(NJS.)  602,  on  right  to  recover  for  mental  suffering  on  account  of  another's 
mental  or  physical  suffering. 
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Proximate  cause  of  injury. 

Cited  in  note  in  12  L.RJL  284,  on  defendant's  negligence  as  proximate  cause 
of  injury. 

45  AM.  REP.   741,  LYNN  ▼.  BAIiTIMORE  A  O.  R.   CO.   60   MB.   404. 
Approval  of  performance  by  appointed  person  as  condition  precedent 
to  action. 

Referred  to  as  a  leading  case  in  Canton  Lumber  Co.  ▼.  Ldller,  107  Md.  146, 
08  Atl.  500,  holding  inspection  of  lumber  by  third  party,  in  accordance  with 
agreement,  conclusive,  provided  there  was  good  faith. 

Cited  in  Pope  v.  King,  108  Md.  37,  16  LJLA.(N.S.)  489,  69  Atl.  417,  15  A. 
A  £.  Ann.  Cas.  970,  holding  recovery  of  balance  under  contract  dependent  on 
architect's  certificate  in  accordance  with  agreement  in  absence  of  fraud  or  bad 
faith;  Chism  ▼.  Schipper,  51  N.  J.  L.  1,  14  A.  S.  R.  668,  2  L.R.A.  544,  16  Atl.  316, 
holding  architect's  decision  under  contract  may  be  avoided  by  proof  of  fraud, 
though  party  benefited  took  no  part  therein;  Baltimore  &  O.  R.  Co.  y.  Brydon,  65 
Md.  198,  57  A.  R.  318,  3  Atl.  306,  holding  an  appointed  employee's  rejection 
of  coal  will  excuse  performance  by  buyer,  unless  there  was  want  of  good  faith. 

Distinguished  in  Filston  Farm  Co.  v.  Henderson,  106  Md.  335,  67  AtL  228, 
where  right  to  architect's  certificate  was  lost  by  waiver  or  estoppel;    Balti- 
more ▼.  Schaub  Bros.  96  Md.  534,  54  Atl.  106,  where  contract  did  not  make  an 
analysis  of  coal  an  absolute  condition  precedent  to  payment. 
Effect  of  proTiaions  in  contract  for  approval  or  decision  by  referee. 

Cited  in  Empson  Packing  Co.  v.  Clawson,  43  Colo.  188,  95  Pac.  546,  holding 

determination  of  person  designated  in  contract  conclusive  in  absence  of  fraud  or 

gross  mistake  implying  bad  faith;  Livesley  y.  Johnston,  45  Or.  30,  106  A.  S.  R. 

647,  65  L.R.A.  783,  70  Pac  946,  holding  contract  for  purchase  of  hops,  leaving 

quality  ana  condition  to  buyer  or  his  agent  was  not  invalid  for  want  of  mutuality. 

Cited  in  notes  in  54  A.  R.  717,  on  effect  of  contract  for  goods  or  services  to 
be  satisfactory;  17  L.R.A.  209,  on  right  of  purchaser  to  reject  article  guaranteed 
to  give  satisfaction. 
Unreasonable  rejection  of  goods  sold  subject  to  approvaL 

Cited  in  Cumpbell  Printing  Press  Co.  v.  Thorp,  9  L.R.A.  645,  36  Fed.  414, 
holding  purchaser  of  printing  presses,  guaranteed  to  work  satisfactorily,  must 
act    honestly,   but   unreasonableness   of   rejection    is   immateriaL 
Sufficiency  of  evidence  of  frand. 

Cited  in  Tourtelotte  v.  Brown,  4  Colo.  A  pp.  377,  36  Pac.  73,  holding  it  must 
be  clear,  strong,  satisfactory,  and  convincing;  Walker  v.  Collins,  8  C.  C.  A.  1, 
19  U.  S.  App.  307, 59  Fed.  70,  holding  there  was  no  error  in  charging  that  fraud 
must  be  shown  by  satisfactory  proof;  United  States  v.  Detroit  Timber  A  Lumber 
Co.  124  Fed.  303,  holding  rule,  requiring  satisfactory  proof  of  fraud  especially  ap- 
plicable to  suits  to  cancel  patents. 
Abstract  instructions. 

Cited  in  Russell  v.  Stoops,  106  Md.  138,  66  Atl.  698,  holding  law  applicable 
to  pleadings  and  facts  and  not  mere  legal  abstractions  should  be  stated. 

45  AM.  REP.   750,  MARTIiAND  F£RTIIiIZIN6  A  KFG.  CO.  ▼.  NSW- 

MAN,  60  MD.  584. 
Negotiability  of  note  with  stipulation  for  fees  and  costs  of  collection. 

Cited  in  First  Nat.  Bank  v.  Larsen,  60  Wis,  206,  50  A.  R.  365,  19  N.  W.  67, 
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holding  note,  with  provision  for  ten  per  cent  attorney's  fees,  was  non-negotiable ; 
Roads  V.  Webb,  91  Me.  406,  64  A.  S.  R.  246,  40  Atl.  128;  Altman  v.  Ritter- 
shofer,  68  Mich.  287,  13  A.  S.  R.  341,  36  N.  W.  74,— holding  same  as  to  note 
with  promise  to  pay  "attorney's  fees;"  First  Nat.  Bank  v.  Laughlin,  4  N.  D.  391, 
61  N.  W.  473,  holding  same  as  to  note  with  promise  to  pay  all  expenses  of 
collection  including  reasonable  attorney's  fees;  Lockwood  v.  Lindsey,  6  App. 
D.  C.  396,  holding  note,  with  provision  for  attorney's  fees  of  ten  per  cent  was 
negotiable  under  law  of  Texas;  Hegeler  v.  Comstock,  1  S.  D.  338,  8  L.R.A.  393, 
46  N.  W.  331,  holding  an  instrument  with  uncertain  rate  of  interest  and  a  col- 
lateral agreement  was  non-negotiable. 

Cited  in  reference  notes  in  48  A.  R.  38,  on  effect  of  stipulation  for  attorney's 
fee  in  negotiable  instrument;  9  A.  S.  R.  436,  on  non-negotiability  of  note  con- 
taining stipulation  for  attorney's  fees. 

Cited  in  notes  in  1  L.R.A.  647;  125  A.  S.  R.  208, — on  effect  of  provision  for 
attorney  fee  on  negotiability  of  instrument. 

Distinguished  in  Schlesinger  v.  Arline,  31  Fed.  648,  holding  note,  with  provi- 
sion for  CO  ts  and  attorney's  fees  of  ten  per  cent,  was  negotiable  j  Kiker  v.  Sprague 
Mfg.  Co.  14  R.  I.  402,  61  A.  R.  433,  holding  right  to  pay  in  instalments  of  not 
less  than  five  per  cent  at  time  interest  became  due  did  not  render  note  non- 
negotiable. 

Disapproved  in  Montgomery  v.  Crossthwait,  90  Ala.  653,  24  A.  S.  R.  832,  12 
IaR.A.  140,  8  So.  498,  holding  note,  with  provision  for  costs  of  collection  of  not 
less  than  ten  per  cent,  was  negotiable;  Cudahy  Packing  Co.  v.  State  Nat  Bank, 
67  C.  C.  A.  662,  134  Fed.  638,  holding  same  as  to  note  with  provision  for  attor- 
ney's fees  of  ten  per  cent. 
Validity  of  stipulation  for  attorney's  fees  in  a  note. 

Cited  in  Bowie  v.  Hall,  69  Md.  433,  9  A.  S.  R.  433,  1  L.R.A.  646,  16  Atl.  64, 
upholding  validity. 

Meaning  of  "negotiable." 

Cited  in  reference  note  in  12  A.  S.  R.  862,  on  meaning  of  term  "negotiable.'* 

45  AM.  REP.  754,  CARTER  v.  COLUBtBIA  A  G.  R.  CO.  19  S.  O.  20. 
Duty  of  railroads  towards  trespassers. 

Cited  in  Darwin  v.  Charlotte,  C.  &  A.  R.  Co.  23  S.  C.  531,  55  A.  R.  32,  hold- 
ing trespa'^ser  on  engine  is  not  entitled  to  protection  as  a  passenger  or  as  an 
employee,  though  some  duty  is  owed;  Martin  v.  Southern  R.  Co.  51  S.  C.  150,  28 
8.  £.  303   (dissenting  opinion),  on  nature  of  duty  owed  to  trespassers. 
~As  to  signal  torpedoes  left  on  tracks. 

Cited  in  Hughes  v.  Boston  &  M.  R.  Co.  71  N.  H.  279,  93  A.  S.  R.  518,  51  Atl. 
1070,  holding  non-suit  properly  ordered  in  a  case  involving  injuries  to  an  infant 
from  torpedo  found  beside  rail. 

Cited  in  reference  notes  in  93  A.  S.  R.  522,  on  liability  for  injury  to  trespas- 
ser on  railroad  track  by  explosion  of  torpedo;  96  A.  S.  R.  906,  on  liability  of 
railroad  company  to  child  intermeddling  with  torpedoes  along  track. 

Distinguished  in  Harriman  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.  45  Ohio  St.  II, 
4  A  8.  R.  607,  12  N.  E.  451,  holding  negligence  established  by  exposure  of  tor- 
pedo at  point  where  public,  including  children  were  accustomed  to  pass. 
Liability  for  Injury  from  explosives,  generally. 

Cited  in  uotes  in  10  L.R.A.(N.S.)   379,  on  liability  of  master  for  injury  by 
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servant  to  third  person  in  use  of  signal  torpedoes  placed  in  his  custody;    14 
L.R.A.(N.S.)  588,  on  liability  for  injury  to  children  from  explosives  left  aceea- 
eible  to  them. 
Walking  on  track  as  negligence. 

Cited  in  Kennedy  v.  Denver,  S.  P.  &  P.  R.  Co.  10  Colo.  493,  16  Pac  210  (dis- 
senting opinion),  on  non-establishment  of  negligence  per  se  by  walking  on  track. 
When  nonsuit  should  be  crrAnted. 

Cited  in  Couch  v.  Charlotte,  C.  &  A.  R.  Co.  22  S.  C.  557,  holding  non-suit  prop- 
er in  absence  of  any  evidence  to  make  a  prima  facie  case;  Kaminitsky  v.  North- 
eastern R.  Co.  25  S.  C.  53;  Coleman  v.  Wilmington,  C.  &  A.  R.  Co.  25  S.  C.  446,  60 
A.  R,  516;  Davis  v.  Columbia  &  G.  R.  Co.  21  S.  C.  93, — ^holding  non-suit  proper 
in  absence  of  all  testimony  in  support  of  material  allegations,  contra  in  case 
■of  any  testimony  directed  to  them;  Lampley  v.  Atlantic  Coast  Line  R.  Co.  77  S. 
C.  319,  57  S.  E.  1104,  holding  non-suit  can  only  be  granted  in  case  demand  will 
not  permit  a  lawful  recovery. 

Distinguished  in  De  Camps  ▼.  Carpin,  19  S.  C.  121,  where  there  was  not  mere- 
ly a  want  of  evidence  but  absence  of  any  legal  demand  whatever. 

Contributory  negligence  as  matter  of  defense. 

Cited  in  Donahue  v.  Enterprise  R.  Co.  32  S.  C.  299,  17  A.  S.  R.  854,  11  S.  R. 
95;  Crouch  v.  Charleston  &  S.  R.  Co.  21  S.  C.  495, — ^holding  matter  need  not  be 
negatived  in  complaint;  Whaley  v.  Bartlett,  42  S.  C.  454,  20  S.  E.  745;  Joyner 
V.  South  Carolina  R.  Co.  26  S.  C.  49,  1  S.  E.  52,-— holding  plaintiff  not  bound  to 
prove  absence  of  contributory  negligence. 
Contributory  negligence  as  ground  for  nonsuit. 

Referred  to  as  a  leading  case  in  Whaley  ▼.  Bartlett,  42  S.  C.  454,  20  S.  E.  745, 
holding  contributory  negligence  not  a  ground  for  non-suit. 

Cited  in  Kaminitsky  v.  Northeastern  R.  Co.  25  S.  C.  53;  Petrie  v.  Columbia 
A  G.  R.  Co.  29  S.  C.  303,  7  S.  E.  515;  Darwin  v.  Charlotte,  C.  &  A.  R.  Co. 
23  S.  C.  531,  65  A.  R.  32, — holdii^  non-suit  cannot  be  granted  on  ground  that 
proofs  show  contributory  negligence. 

Explained  in  Lyon  v.  Charleston  &  W.  C.  R.  Co.  77  S.  C.  328,  58  S.  E.  12,  re- 
pudiating doctrine  that  non-suit  cannot  be  granted  in  case  plaintiff  proves  that 
his  own  negligence  was  proximate  cause. 
Definition  of  negligence. 

Cited  in  Wofford  v.  Clinton  Cotton  Mills,  72  S.  C.  346,  61  8.  E.  918,  holding 
negligence  is  want  ot  due  care. 
Master's  liability  for  acts  of  servants. 

Cited  in  reference  note  in  21  A.  S.  R.  846,  on  master's  liability  for  acts  ot 
servants. 

Cited  in  note  in  54  A.  S.  R.  90,  on  master's  liability  for  injuries  by  aeryaata 
to  passengers  and  trespassers. 
Burden  of  proving  negligence. 

Cited  in  Smith  v.  Gilreath,  69  S.  C.  353,  48  S.  E.  262,  holding  allegations 
of  negligent  injuries  must  be  established  by  plaintiff  in  order  to  recover. 

Cited  in  note  in  116  A.  S.  R.  116,  on  effect  of  rule  as  to  burden  of  proving 
contributory  negligence  upon  the  presumption  of  due  care. 
Contributory  negligence  as  a  bar. 

Cited  in  Guess  v.  South  Carolina  R.  Co.  30  S.  C.  164,  9  S.  E.  18,  holding  con- 
tributory negligence,  operating  as  proximate  cause,  is  a  bar. 
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Nesttcenoe  as  a  question  of  fact. 

Cited  in  KamiDitsky  v.  Northeastern  R.  Co.  25  S.  C.  63,  holding  jury  deter- 
mine whether  contributory  negligence  is  proved  in  a  particular  case;  Quinn  y. 
Soath  Carolina  R.  Co.  29  S.  C.  381,  1  LJLA.  682,  1  S.  E.  614,  holding  charge 
that  given  state  of  facts  would  make  a  case  of  contributory  n^ligence  properly 
refused;  Sanders  t.  Aiken  Mfg.  Co.  71  S.  C.  68,  60  S.  E.  679,  holding  jury 
are  not  to  be  limited  to  any  particular  kind  of  evidence  on  question  of  contribu- 
tory Diligence. 

4S  AM.  BXnP.  761,  JONES  ▼.  FUIiliEai,    19  S.  C.  tb^ 
Opinion  eridence. 

Cited  in  State  v.  Lee,  68  S.  C.  336,  36  8.  E.  706,  holding  a  dying  declaration 
that  defendant  shot  wilfully  and  maliciously  was  not  objectionable  as  being 
an  opinion. 

Distinguished  in  State  v.  Summers,  36  S.  C.  479,  16  S.  E.  369,  holding  witness 
who  testified  fully  as  to  situation  and  acts  of  parties,  could  not  give  opinion 
as  to  necessity  for  killing;  Willis  v.  Western  U.  Teleg.  Co.  69  S.  C.  631,  104  A. 
8.  R.  828,  48  S.  E.  638,  d  A.  A  E.  Ann.  Cas.  62,  holding  plaintiff  in  action  for 
mental  anguish  for  failure  to  deliver  telegram  could  not  give  statement  as  to 
his  apprehensions;  State  v.  Stookman,  82  S.  E.  388,  129  A.  S.  R.  888,  64  S.  E. 
596,  holding  that  opinion  as  to  what  would  have  happened  if  certain  person  had 
not  killed  another  is  inadmissible. 
—  Basis  for  opinion. 

Cited  in  Ward  v.  Charleston  City  R.  Co.  19  S.  C.  621,  46  A.  R.  794,  holding 
witnesses,  who  saw  lady  thrown  from  car  may  give  opinion  as  to  time  to  get 
clear;  Easier  v.  Southern  R.  Co.  69  S.  C.  311,  37  S.  E.  938,  holding  passenger, 
after  giving  facts,  could  testify  as  to  whether  fellow  traveler  had  time  to  get 
off  train;  State  v.  James,  31  S.  C.  218,  9  S.  E.  844,  holding  witnesses  may  be  asked 
as  to  fact  of  friendship  between  parties  if  there  was  opportunity  for  observa- 
tion; Bndger  v.  Asheville  &  S.  R.  Co.  26  S.  C.  24,  holding  witnesses  may  give 
opinion  as  to  dangerous  nature  of  turntable,  based  on  own  knowledge  of  con- 
ditions; Couch  ▼.  Charlotte,  C.  &  A.  R.  Co.  22  S.  C.  667,  holding  mere  knowledge 
of  water-way  across  railroad  tracks  does  not  permit  opinion  as  to  dangerous 
character;  Cain  v.  Atlantic  Coast  Line  R.  Co.  74  S.  C.  89,  64  S.  E.  244,  holding 
person  living  in  vicinity  but  without  expert  knowledge,  cannot  testify  as  to  na- 
ture and  safety  of  an  embankment;  Nidcles  v.  Seaboard  Air  Line  R.  Co.  74  S. 
C.  102,  64  S.  E.  266,  holding  an  expert  mechanic  may  describe  a  wrecked  trestle. 
Inspected  by  him,  but  his  opinion  as  to  cause  is  incompetent;  State  v.  Merri- 
man,  34  8.  C.  16,  12  8.  E.  619,  holding  physician,  after  stating  facts,  could 
give  opinion  as  to  relative  position  of  gun,  when  discharged;  Virginia-Carolina 
Chonieal  Co.  v.  Eirven,  67  8.  C.  446,  36  8.  E.  746,  holding  a  witness  could  give 
opinion  as  to  cause  of  decay  of  cotton,  without  statement  of  basic  facts  which 
were  incapable  of  reproduction;  State  v.  Musgrave,  43  W.  Va.  672,  28  8.  E.  813 
(dissenting  opinion),  on  competency  of  opinion  without  statement  of  basic  facts, 
incapable  of  reproduction. 
<^Opinions  as  to  damages. 

ated  in  Oliver  t.  Cohmibia,  N.  &  L.  R.  Co.  66  8.  C.  1,  43  8.  E.  307,  holding 

plaintiff  in  personal  injury  case  could  give  opinion  as  to  amount  of  her  damage; 

Othran  v.  Knight,  46  8.  C.  1,  22  8.  E.  696,  holding  plaintiff  in  replevin,  who 

was  not  interrogated  as  to  basic  facts,  could  not  give  opinion  as  to  damage; 
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Mauldin  v.  Seaboard  Air  Line  R.  Co.  73  S.  C.  9,  52  S.  E.  677,  holding  plaintiff  ia 
action  for  failure  to  furnish  cars  should  not  give  estimate  of  damages  in  lump 
sum,  but  should  state  items  of  damage;  Sterling  Organ  Co.  v.  House,  25  W.  Va. 
64,  on  extent  to  which  value  of  contract  may  be  proved  by  opinion  of  exper- 
ienced men. 

45  AM.  REP.   765,  FICKNEY  ▼.  WESTERN  U.  TELEG.   CO.    19   S.   C. 

71. 
Nature  of  telegraph  and  telephone  companies  in  relation  to  public. 

Cited  in  Fowler  v.  Western  U.  Teleg.  Co.  80  Me.  381,  6  A.  S.  R.  211,  16  AtL 
20,  holding  telegraph  company  bound  to  use  ordinary  care  in  reference  to  na- 
ture of  business. 

Cited  in  notes  in  81  A.  D.  614,  as  to  whether  telegraph  companies  are  bailees; 

46  A.  R.  487,  as  to  whether  telegraph  companies  are  common  carriers. 
Explained  in  State  ex  reL  Gwynn  ▼.  Citizens*  Teleph.  Co.  61  S.  C.  83,  86  A. 

S.  R.  870,  66  L.R.A.  139,  39  S.  £.  267,  holding  telephone  company  is  a  carrier 
in  sense  that  it  is  bound  to  serve  without  discrimination. 

Criticized  in  Gillis  v.  Western  U.  Teleg.  Co.  61  Vt.  461,  16  A.  S.  R.  917,  4 
iL.RJ^.  611,  17  Atl.  736,  holding  telegraph  company  cannot  stipulate  against 
liability  for  n^ligence. 
Liability  of  telegraph  companies  for  cipher  messages. 

Cited  in  Hill  v.  Western  U.  Teleg.  Co.  42  S.  C.  367,  46  A.  S.  R.  734,  20  S.  E. 
136,  holding  answer  alleging  that  message  was  in  cipher  and  that  there  was  no 
information  as  to  object  was  improperly  stricken  out. 
Power  of  telegraph  companies  to  impose  conditions. 

Cited  in  note  in  71  A.  D.  464,  on  power  of  telegraph  companies  to  impose  con- 
ditions on  senders  of  messages. 
Pleading  in  action  against  telegraph  companies. 

Cited  in  note  in  46  A.  R.  499,  on  pleading  and  evidence  in  actions  against 
telegraph  companies. 

46  AM.  REP.   765,  MAGEE  t.  0*NEIIiIi,   19  S.   O.    170. 
Conditions  upon  bequests  or  legacies. 

Cited  in  Webster  v.  Morris,  66  Wis.  366,  67  A.  R.  278,  28  N.  W.  363,  holding 
bequest  may  be  made  dependent  on  the  learning  of  some  useful  trade  etc.  and  fact 
of  good  moral  character. 

—  Adherence  to  specified  religion  by  legatee. 

Cited  in  Re  Paulson,  127  Wis.  612,  5  L.R.A.(N.S.)  804,  107  N.  W.  484,  7 
A.  &  £.  Ann.  Cas.  662,  holding  payment  of  legacy  may  be  conditioned  on  the 
beneficiary  having  regularly  attended  a  named  church. 

—  Impossible  conditions. 

Cited  in  Shuman  v.  Heldman,  63  S.  C.  474,  41  S.  E.  610,  holding  conditioir 
as  to  residence  with  widow  of  testator  was  not  impossible  as  long  as  use  of  house 
was  permitted. 

Meaning  of  term  "public  policy." 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  64  Fla.  311,  46  So.  761,  hold- 
ing public  policy  is  generally  within  the  province  of  the  legislature  and  not 
properly  a  basis  for  judicial  decision. 
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Validity  of  charitable  uses  or  trusts. 

Cited  in  reference  note  in  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests 
to  charitable  uses. 

Cited  in  note  in  63  A.  8.  R.  268,  on  charitable  uses  or  trusts  for  education. 

45  AM.  REP.   777,  OANEDY  t.  JONES,   1»  S.  O.  2»7, 
Implied  intent  from  disposal  of  entire  estate. 

Cited  in  Haynesworth  v.  Goodwin,  35  S.  C.  64,  14  S.  E.  401,  holding  devise  to 
trustee  of  "all  my  estate"  expressed  intent  to  dispose  of  entire  interest  there- 
in; Blount  V.  Walker,  31  S.  C.  13,  9  S.  £.  804,  holding  same  as  to  like  devise 
of  "all  the  estate"  possessed. 

Cited  in  note  in  18  L.R.A.(N.S.)  470,  on  power  of  disposition  bestowed  upon 
devisee  as  indicative  of  quantum  of  estate  intended  to  be  devisd. 
Intention  as  an  element  in  construction  of  wills. 

Cited  in  Vaughan  v.  Bridges,  61  S.  C.  155,  39  S.  E.  347,  holding  intention  from 
language  or  surrounding  circumstances  will  be  ascertained,  though  there  must 
be  no  resort  to  conjecture. 

Cited  in  note  in  9  E.  R.  C.  299,  on  necessity  of  express  words  or  necessary 
implication  in  will  to  disinherit  heir  at  law. 
—  Effect  of  doubtful  provisions  after  absolute  language. 

Cited  in  Bills  v.  Bills,  80  Iowa,  269,  20  A.  S.  R.  418,  8  L.R.A.  696,  46  N.  W. 
748,  holding  doubtful  language  will  be  disregarded. 
Construction  of  wills  inartiflcially  drawn. 

Cited  in  Howze  v.  Barber,  29  S.  C.  466,  7  S.  E.  817,  holding  use  of  unnecessary 
words  is  to  be  expected. 
Title  passed  by  word  "estate.'* 

Cited  in  note  in  25  E.  R.  C.  470,  on  title  passed  by  use  of  word  "estate"  in 
will. 

45   AM.  REP.   785,   BLACK  v.  COIiUBIBIA,    19   S.  G.   412. 

liiability  of  mnnlc^ipal  corporations  for  injury  done  in  exercise  of  powers. 

Cited  in  Bramlett  v.  Laurens,  58  S.  C.  60,  36  S.  £.  444,  holding  city  not  lia- 
ble to  suit  for  changing  street  in  absence  of  statute,  providing  a  remedy;  Parks 
V.  Greenville,  44  S.  C.  168,  21  S.  E.  540,  holding  same  as  to  liability  for  tres- 
pass in  laying  a  sewer  pipe;  Nicholson  v.  Detroit,  129  Mich.  246,  56  L.R.A.  601, 
88  N.  W.  695,  holding  same  as  to  liability  for  exposure  of  carpenter  tearing 
down  a  pest-house;  Young  v.  Charleston,  20  8.  C.  116,  47  A.  R.  827,  holding  same 
as  to  liability  for  allowing  drain  in  street  to  become  defective;  Gibbes  v.  Beau- 
fort, 20  8.  C.  213,  holding  town  not  liable  to  suit  for  establishing  ferry  to  in- 
jury of  one  already  existing  in  absence  of  express  statute;  Chick  v.  Newberry  & 
Union  Counties,  27  S.  C.  419,  3  S.  E.  787,  holding  county  not  liable  to  suit  for 
injuries  from  ferry  under  statute  relating  to  liability  for  defects  in  highway; 
Chapman  v.  Charleston,  28  S.  C.  373,  13  A.  S.  R.  681,  6  8.  E.  158,  on  whether 
municipal  corporation  is  liable  for  performance  of  duty  of  private  nature. 

Cited  in  reference  note  in  57  A.  R.  788,  on  municipal  liability  for  acts  of  fire 
department. 

Cited  in  notes  in  63  A.  D.  351,  on  municipal  liability  for  failure  to  repair 
streets  and  highways;  30  A.  S.  R.  381,  on  nonliability  of  municipality  for  negli- 
genee  or  other  misconduct  of  officers  and  agents  in  performing  nondiscretionary 
duty;  30  A.  S.  R.  399,  on  municipal  liability  for  acts  of  fire  department;  19 
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L.R.A.  463,  on  distinction  between  public  and  private  functions  of  municipal 
corporations  in  respect  to  liability  for  negligence;  1  L.R.A.(NJS.)  666,  on  dis- 
tinction between  private  and  public  functions  of  municipalities. 

Distinguished  in  Matheny  v.  Aiken,  68  8.  C.  163,  47  S.  E.  56,  holding  statutory 
remedy  for  damage  to  property  outside  city  limits  from  sewage  barred  an  action 
of  tort. 
—  Idabllity  in  reference  to  fire  protection  system* 

Cited  with  special  approval  in  Wright  v.  Augusta,  78  Ga.  241,  6  A.  S.  R.  256, 
holding  city  not  liable  for  negligence  of  firemen  or  inefficiency  of  water  depart- 
ment, though  taxes  were  laid  for  these  purposes. 

Cited  in  Mendel  v.  Wneeling,  28  W.  Va.  233,  57  A.  R.  664,  holding  a  city  not 
liable  for  negligence  as  to  water-system,  though  annual  rent  was  charged;  Spring- 
field F.  ft  M  Ins.  Co.  V.  Keeseville,  6  Misc.  233,  26  N.  T.  Supp.  1094,  holding  tU- 
lage  not  liable  to  either  insurer  or  insured  for  negligence  aa  to  maintenanee  of 
water-system;  Ancrum  v.  Camden  Water,  Light  ft  Ice  Cb.  82  8.  C.  284,  21  U^A. 
(NJ3.)  1029,  64  S.  E.  151;  Montgomery  v.  Montgomery  Waterworks,  79  Ala. 
233, — on  non-liability  of  municipal  corporations  for  exercise  of  power  aa  to  fire 
protection  system;  Metropolitan  Trust  Co.  v.  Topeka  Water  Co.  132  Fed.  702; 
Ukiah  City  v.  Ukiah  Water  ft  Improv.  Co.  142  Cal.  173,  100  A.  S.  R.  107,  64 
L.R.A.  231,  75  Pac.  773;  United  States  v.  Sault  Ste.  Marie,  137  Fed.  258,— on 
non-liability  of  municipal  corporation  for  negligence  as  to  water-system. 

Cited  in  reference  notes  in  50  A.  R.  750,  on  liability  of  municipal  corporation 
for  inadequate  water  supply;  30  A.  S.  R.  399,  on  municipal  liability  for  negli- 
gence or  misconduct  as  to  water  works. 

Cited  in  note  in  23  L.K.A.  147,  on  liability  of  city  or  municipality  for  losa  by 
fire  due  to  lack  of  adequate  water  supply. 
Validity  of  contracts  by  officers  of  municipal  corporations. 

Cited  in  Nashville  v.  Sutherland,  92  Tenn.  335,  36  A.  S.  R.  88,  19  L.R^  619, 
21  S.  E.  74,  holding  contract  by  city  on  taking  of  deed  of  right  of  way  for 
sewer  pipe  is,  in  absence  of  power,  binding  merely  to  extent  of  ordinary  liability. 
Power  of  municipal  corporations  to  make  public  improvementa. 

Cited  in  note  in  11  L.R.A.  729,  on  power  of  municipal  corporations  to  make 
public  improvements. 

"Understanding"  as  the  equivalent  of  "contract." 

Cited  in  Williams  v.  Yazoo  ft  M.  Valley  R.  Co.  82  Miss.  659,  35  So.  169,  hold- 
ing use  of  word  .understanding  by  a  witness  did  not  show  a  contract;  Prentiss 
V.  Press,  63  111.  App.  430,  holding  same  as  to  use  in  a  pleading. 

Distinguished  in  Sloan  v.  Gibbes,  56  S.  C.  480,  76  A.  S.  R.  559,  35  S.  K  408, 
holding  averment  of  understanding  between  plaintiff  and  defendant,  and  char- 
acterization as  an  agreement  showed  a  contract. 

45  AM.  REP.  794,  WARD  v.  OHARIjESTON  CITY  R.  CO.  19  S.  C.  521. 

Opinion  evidence. 

Cited  in  Couch  v.  Charlotte,  C.  ft  A.  R.  Co.  22  S.  C.  557,  holding  mere  knowl- 
edge of  position  of  water-way  across  railroad  track  does  not  permit  an  opin- 
ion as  to  its  dangerous  character ;  Cain  v.  Atlantic  Coast  Line  R.  Co.  74  S.  C.  89, 
54  S.  E.  244,  holding  person  living  in  vicinity  but  without  expert  knowledge, 
cannot  testify  as  to  nature  and  safety  of  an  embankment;  Nickles  v.  Seaboard 
Air  Line  R.  Co.  74  S.  C.  102,  54  S.  E.  255,  holding  an  expert  mechanic  may  de- 
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•cribe  a  wrecked  trestle,  ioBpected  by  him,  but  bis  opinion  as  to  cause  is  in- 
competent; State  y.  Stockman,  82  S.  0.  388,  129  A.  S.  R.  888,  64  S.  E.  595, 
holding  opinion  inadmissible  as  to  what  would  have  happened  if  certain  person 
had  not  shot  another. 
—  As  to  interval  of  time. 

Cited  in  Easier  v.  Southern  R.  Cd.  59  S.  C.  311,  37  S.  E.  938,  holding  passen- 
ger, after  giving  facts,  may  testify  as  to  whether  fellow  traveler  had  time  to  get 
off  train;  Nickles  v.  States,  48  Fla.  46,  37  So.  312  (dissenting  opinion),  on 
competency  of  opinion  evidence  as  to  time. 

45  AM.  REP.  796,  THORNTON  T.  DEAN,   19  S.  €.  583. 
Conflict  of  laws  as  to  rights  and  remedies. 

Cited  in  Carpenter  v.  Lewis,  60  S.  C.  23,  88  S.  E.  244,  holding  law  of  forum 
governs  as  to  remedy  in  case  of  action  relating  to  a  contract;  Exchange  Bank 
T.  McMillan,  76  S.  C.  561,  57  S.  E.  630,  holding  law  of  place  where  contract  was 
made  governs  validity  and  interpretation,  unless  contrary  to  public  law  or  pub* 
lie  policy;  Mutual  Aid,  L.  &  Invest.  Co.  v.  Logan,  55  S.  C.  295,  33  S.  E.  372, 
on  same  point;  Meares  v.  Finlayson,  55  S.  C.  105,  32  S.  E.  986  (dissenting  opin- 
ion), on  same  point,  though  law  of  forum  controls  the  remedy;  Rosemand  v.  South- 
em  R.  Co.  66  S.  C.  91,  44  S.  E.  574,  holding  right  to  maintain  tort  action  de- 
pendent on  law  of  place  of  injury,  though  remedies  are  controlled  by  the  forum. 
~  Stipulation  for  particular  law  governing  interest  or  usury. 

Cited  in  Davis  v.  Tandy,  107  Mo.  App.  437,  81  S.  W.  457,  on  right  to  stipulate 
that  either  law  of  place  of  performance  or  where  made  shall  govern  as  to  inter- 
est; New  England  Mortg.  Secur.  Co.  v.  McLaughlin,  87  Ga.  1,  13  S.  E.  81,  hold- 
ing contract  that  law  of  state  where  made  should  govern  defeated  usury  law  of 
state  where  payable;  New  England  Mortg.  Secur.  Co.  v.  Vader,  28  Fed.  265; 
British  American  Mortg.  Co.  v.  Bates,  58  S.  C.  551,  36  S.  E.  917,— holding  con- 
tract may  provide  for  rate  of  interest  in  either  state  where  made  or  where  pay- 
able; Equitable  Bldg.  &  L.  Asso.  v.  Corley,  72  S.  C.  404,  110  A.  S.  R.  615,  52 
S.  E.  48,  holding  that  bond  may  provide  that  law  of  state  where  made  shall  ap- 
ply in  all  respects. 

Cited  in  reference  notes  in  48  A.  R.  421,  on  lex  loci  determining  usurious  char- 
acter of  contract;  63  A.  S.  R.  202,  on  conflict  of  laws  as  to  usury. 

Cited  in  notes  in  55  A.  R.  614,  on  conflict  of  laws  involving  usury;  91  A.  S.  R. 
733,  on  conflict  of  laws  as  to  interest  as  damages;  55  LJtA.  943,  as  to  whether 
lex  lei  sitse  with  respect  to  interest  and  usury  necessarily  controls  in  an  action 
to  foreclose  a  real -estate  mortgage;  62  LJR^  42,  on  effect  of  penal  or  remedial 
character  of  foreign  statute  as  to  usury. 
Presumption  tbat  contract  is  solvable  at  place  of  payment. 

Cited  in  Galletley  v.  Strickland,  74  8.  C.  894,  54  8.  E.  576,  holding  presumption 
is  rebuttable  hj  other  evidence. 
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A%  AM.  IKEP.   1,  CHAPBfAN  v.  McHiTOtATH,   77  MO.  S8. 
ABSi^nineiit  of  insurance  policy. 

Cited  in  Dickey  v.  Pocomoke  City  Nat.  Bank,  89  Md.  280,  43  Atl.  38,  holding 
pledge  of  fire  insurance  policicB  without  written  assignment  sufficient  to  give 
equitable  title  to  pledgee;  Opitz  v.  Karel,  118  Wis.  527,  99  A.  S.  R.  1004,  62 
liBLA.  982,  95  N.  W.  948,  upholding  parol  gift  of  insurance  policy  inter  vivos 
though  policy  required  assignment  to  be  in  writing. 

Cited  in  reference  note  in  59  A.  S.  R.  346,  694,  on  validity  of  assignment  of 
insurance  policy. 

Cited  in  notes  in  87  A.  8.  R.  487,  on  validity  of  assignment  of  life  insurance 
policy;  87  A.  S.  R.  488,  on  validity  of  assignment  of  life  insurance  policies  wheu 
made  in  fraud  of  creditors;  9  LJKji.  660,  on  assignability  of  life  insurance  policy 
by  delivery. 
—To  wife. 

ated  in  State  ex  rel.  Wright  v.  Tomlinson,  16  Ind.  App.  662,  59  A.  S.  R.  335, 
45  K.  E.  1116,  upholding  parol  assignment  of  insurance  policy  to  wife,  where 
policy  does  not  prohibit  assignment  without  company's  consent;  Hogue  v.  Min- 
nesota Packing  &  Provision  Co.  59  Minn.  89,  60  N.  W.  812,  holding  parol  assign- 
ment of  insurance  policy  to  wife  by  husband,  accompanied  by  delivery  sufficient 
to  make  wife  equitable  owner;  Box  v.  Lanier,  112  Tenn.  393,  64  L.R.A.  458,  79 
S.  W.  1042  (affirming  2  Tenn.  Ch.  App.  1),  upholding  parol  assignment  of  in- 
surance policy  to  wife. 

Cited  in  reference  note  in  80  A.  S.  R.  820,  on  validity  of  parol  transfer  of 
life  insurance  policy  to  wife. 

Cited  in  note  in  87  A.  8.  R.  490,  on  validity  as  to  creditors  of  assignment  of 
life  insurance  policy  to  wife  or  child. 
Wife's  rigbt  to  Insurance  on  husband's  life. 

Cited  in  Sternberg  v.  Levy,  76  Mo.  App.  590  (dissenting  opinion),  on  wife's 
Tights  to  insurance  money  as  against  creditors. 
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Debtor's  withdrawal  of  money  for  life  Insurance  as  fraud  on  creditors. 

Cited  in  note  in  88  A.  D.  531,  as  to  wliether  debtor's  withdrawal  of  money 
for  life  insurance  is  fraud  on  creditors. 
Bight  of  husband  and  wife  to  contract  with  each  other. 

Cited  in  McBreen  v.  McBreen,  164  Mo.  323,  77  A.  S.  R.  758,  55  S.  W.  463,  up- 
holding rights  of  husband  and  wife  to  contract  with  each  other  in  respect  to 
dower  and  curtesy;  Rice,  S.  &  Co.  v.  Sally,  176  Mo.  107,  75  S.  W.  398,  on  rights, 
of  husband  and  wife  to  contract  with  each  other  in  equity. 
Right  of  appellate  courts  to  pass  on  eyidence. 

Cited  in  Russell  v.  Adkins,  24  Mo.  App.  605;  Morrison  ▼.  Sohn,  90  Mo.  App. 
876, — holding  that  reviewing  court  in  case  of  conflict  of  evidence  will  defer  Uy 
evidence  of  trial  court;  Erskine  v.  Loewenstein,  82  Mo.  301;  Springer  v.  Klein- 
sorge,  83  Mo.  152;  Smith  v.  Allen,  86  Mo.  178;  Bronson  ▼.  Wanzer,  86  Mo.  408; 
Mathias  v.  O'Neill,  94  Mo.  520,  6  S.  W.  253;  Harris  v.  Township  Board.  22  Mo. 
App.  462, — holding  that  while  in  equity  appellate  courts  examine  evidence  for 
themselves  yet  they  defer  to  trial  court  in  findings  on  matters  of  fact. 
Presumption  of  fraud. 

Cited  in  Deering  v.  Collins,  88  Mo.  App.  73;  Webb  ▼.  Darby,'  94  Mo.  621,  7 
S.  W.  577;  Robinson  v.  Dryden,  118  Mo.  534,  24  S.  W.  448;  State  v.  Gritzner,. 
134  Mo.  512,  36  8.  W.  89;  Farmers'  Bank  ▼.  Worthington,  145  Mo.  91,  46  a  W. 
745;  Steinwender  v.  Creath,  44  Mo.  App.  356, — holding  fraud  not  presumed  where 
circumstances  surrounding  alleged  fraud  consist  as  well  with  honesty  as  witb 
dishonesty. 

Cited  in  note  in  4  LJIJL  832,  as  to  whether  fraud  may  be  presumed* 

4«  AM.  KBP.  4,  WESTIiAKB  t.  ST.  liOUIS,  77  MO.  47. 
Recovery  back  of  money  paid. 

Cited  in  notes  in  94  A.  S.  R.  422,  on  recovery  back  ol  payments  to  gas  and 
water  companies;  18  L1LA.(N.S.)  125,  on  recovery  back  of  excessive  payments^ 
to  public-service  corporation. 

—  Money  voluntarily  paid. 

Cited  in  reference  note  in  47  A.  R.  714,  on  recovery  back  of  local  assessment 
voluntarily  paid. 

—  Money  paid  under  duress. 

Cited  in  Lamson  v.  Boyden,  57  111.  App.  232,  denying  recovery  back  of  unjust 
demand  paid  with  knowledge  of  facts  but  under  fear  of  being  dropped  from  board 
of  trade;  Chicago  v.  Klinkert,  94  111.  App.  524,  upholding  recovery  back  of  il- 
legal license  tax  paid  under  protest  and  threatened  arrest;  Chicago  v.  North- 
western Mut.  L.  Ins.  Co.  218  111.  40,  1  L.R.A.(N.S.)  770,  75  N.  E.  803.  upholding 
recovery  back  of  past  due  water  rates,  paid  under  protest;  State  ex  rel.  McCardy 
V.  Nelson,  41  Minn.  25,  4  LJI.A.  300,  42  N.  W.  548,  upholding  recovery  back  of 
illegal  taxes  paid  under  protest  in  order  that  deed  might  be  recorded;  Schell  City 
V.  Rumsey  Mfg.  Co.  39  Mo.  App.  264,  denying  recovery  back  of  money  paid  on 
illegal  contract  under  mistake;  Albers  v.  Merchants*  Exch.  39  Mo.  App.  583, 
holding  that  member  of  corporation  about  to  be  expelled  for  failure  to  pay  im- 
proper fine,  may  pay  under  protest  and  recover  same  back;  Niedermeyer  t.. 
University  of  Missouri,  61  Mo.  App.  654,  upholding  recovery  of  excess  tuition 
paid  under  protest  where  after  plaintiflTs  first  year,  college  had  raised  tuition; 
Wells  V.  Adams,  88  Mo.  App.  215,  holding  that  borrower  paying  illegal  bonus 
under  protest  may  recover  damages  therefor;  St  Louis  Brewing  Asso.  t.  St. 
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licraifl,  140  Mo.  419,  37  8.  W.  625;  American  Brewing  Co.  v.  St.  Louie,  187  Mo- 
867,  86  8.  W.  129,  2  A.  4  £.  Ann.  Cae.  821,— holding  payment  of  excessive  water 
tax  in  order  that  water  to  run  brewe^  shall  not  be  turned  off  recoverable  back; 
Warrensburg  ex  rel.  Colbem  v.  Miller,  77  Mo.  56, — on  payment  under  duress; 
Howe  V.  Orange,  73  N.  J.  £q.  410,  75  AtL  1101,  to  the  point  that  person  compelled 
to  pay  illegal  back  water  rents  in  order  to  obtain  water  trom  city  may  recover 
them  back. 
^Wliat  consUtnteB  volantary  payment. 

Cited  in  Chicago  v.  Northwestern  Mut.  L.  Ins.  Co.  120  111.  App.  497,  holding 
that  payment  of  unjust  water  rate  under  threat  to  shut  off  water  is  not  volun- 
tary; State  ex  reL  Blanke  v.  Slayback,  90  Mo.  App.  300,  holding  payment  of 
money  under  threat  to  sell  goods,  to  be  involuntary  payment;  Douglas  v.  Kan- 
sas City,  147  Mo.  428,  48  S.  W.  851,  holding  payment  of  license  tax  under  threats- 
of  arrest  not  to  be  voluntary  payment. 
Necessity  for  tender. 

Cited  in  Steckel  v.  Standley,  107  Iowa,  694,  77  N.  W.  489,  holding  that  mort- 
gagee waives  right  to  insist  that  money  owing  on  mortgage  be  produced  when 
owner  of  property  offered  to  pay  but  was  not  paid  because  mortgagee  refused  to^ 
accept  unless  his  whole  alleged  claim  was  paid;  Stumpf  v.  Mueller,  17  Mo.  App. 
283,  holding  physical  tender  of  goods  uiiuucesdary  to  pass  title  where  purchaser 
declines  to  accept;  Calhoun  v.  Paule,  26  Mo.  App.  274,  holding  that  where  vendeo 
refuses  to  give  instructions  as  to  delivery,  vendor  need  not  tender  article;  Kings- 
land  &  F.  Mfg.  Co.  V.  St.  Louis  Malleable  Iron  Co.  29  Mo.  App.  526,  holding  offer 
to  deliver  unnecessary  when  vendee  has  refused  to  give  instructions  as  to  deliv- 
ery and  it  is  apparent  he  will  not  accept;  Johnson  v.  Qarlichs,  63  Mo.  App.  578,. 
holding  that  actual  tender  is  not  necessary  where  creditor  would  peremptorily 
refuse  sum  offered;  Walker  v.  Cooper,  97  Mo.  App.  441,  71  S.  W.  370,  holding 
tender  unnecessary  where  party  absolutely  refuses  to  perform  contract;  Ten- 
nent  v.  Union  Cent.  L.  Ins.  Co.  133  Mo.  App.  345,  112  S.  W.  754,  holding  that 
necessity  of  tender  of  debt  by  pledgeor,  before  suing  to  recover  pledge^  is  waived, 
where  pledgee  claims  debt  was  paid  by  sale  pledge;  Black  River  Lumber  Co.  t. 
Warner,  93  Mo.  374,  6  S.  W.  210,  holding  that  refusal  of  vendee  to  inspect  lum- 
ber as  per  agreement  dispenses  with  necessity  of  tender;  Qirard  v.  St.  Louis  Car 
Wheel  Co.  123  Mo.  358,  45  A.  S.  R.  556,  25  L.R.A.  514,  27  a  W.  648,  holding  that 
tender  cannot  be  insisted  upon  as  bar  to  action  where  facts  show  tender  would 
hare  been  rejected;  St.  Louis  &  S.  F.  R.  Co.  v.  Richards,  23  Okla.  256,  23  L.RJL 
(N.S.)  1032,  102  Pac.  92,  holding  that  offer  to  perform  is  waived  when  it  is  rea- 
sonably certain  that  offer  will  be  refused. 
Tender  as  estoppel  to  contest  validity  of  taxes. 

Cited  in  State  ex  rel.  Lane  v.  Hannibal  &  St.  J.  R.  Co.  110  Mo.  265,  19  S.  W. 
816,  holding  person  not  estopped  to  deny  validity  of  tax  by  tender  of  sum  sup- 
posed to  be  due. 
Injanctlon  against  shutting  off  of  water  from  house. 

Cited  in  Howe  v.  Orange,  70  N.  J.  Eq.  648,  62  Atl.  777,  holding  purchaser  of 
house  from  which  city  water  has  been  shut  off  because  prior  owner  failed  to 
pay  tax,  not  entitled  to  injunction  to  restrain  city  from  keeping  water  shut  off. 
Wiling  and  collection  of  wa^er  rates. 
Cited  in  note  in  61  L.R.A.  116,  on  fixing  and  collection  of  water  rates. 
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46  AM.  REP.   6,  RIVER  RENDERING  CO.  v.  BEHR,   77   MO.   91. 
Municipal  power  as  to  removal  of  dead  animals. 

Cited  in  Campbell  v.  District  of  Columbia,  19  App.  D.  C.  131;  Knauer  v.  Louis- 
ville, 20  Ky.  L.  Rep.  193,  41  L.R.A.  219,  45  S.  W.  510;  Richmond  v.  Canithers, 
103  Va.  774,  70  LJlJl.  1005,  50  S.  E.  265,  2  A.  &  E.  Ann.  Cas.  495,-^enying 
validity  of  ordinance  which  upon  death  of  domestic  animal,  immediately  vests 
title  thereto  in  public  contractor;  Schoen  Bros.  v.  Atlanta,  97  Ga.  697,  33  L.R-A. 
S04,  25  S.  E.  380;  National  Fertilizer  Co.  v.  Lambert,  48  Fed.  458,— upholding 
ordinance  giving  one  person  power  to  remove  all  dead  animals  in  city,  not  slain 
for  food,  after  owner  h?e  failed  to  remove  same  within  time  limit. 

Cited  in  notes  in  38  L.RA.  330,  331,  on  municipal  power  over  nuisances  relat- 
ing to  dead  animals;  9  L.R.A.(N.S.)  1197,  on  ordinances  with  respect  to  disposjti 
of  dead  animals. 
Monopoly  for  removal  of  garbage. 

Cited  in  notes  in  '97  A.  S.  R.  691,  on  power  of  cities  to  create  monopolies  for 
removal  of  garbage  and  noxious  substances;  27  L.R.A.  542,  on  monopoly  in  con- 
tract for  removal  of  garbage. 
Reasonableness  of  manlclpal  ordinances. 

Cited  in  note  in  7  E.  R.  C.  282,  on  reasonableness  of  ordinance  made  by  muni* 
cipal  corporation. 
Conclusiveness  of  municipal  declaration  as  to  what  is  a  nuisance. 

Cited  in  note  in  120  A.  S.  R.  378,  on  conclusiveness  of  municipal  declaration  as 
to  what  is  a  nuisance. 
Due  process  of  law. 

Cited  in  State  v.  Robb,  100  Me.  180,  60  Atl.  874,  upholding  ordinance  giving 
one  person  exclusive  power  to  remove  garbage  in  city;  Eichenlaub  v.  St.  Joseph, 
113  Mo.  395,  18  LJI.A.  590,  21  S.  W.  8,  upholding  ordinance  forbidding  erection 
of  wooden  buildings  within  certain  limits;  St.  Louis  v.  Hill,  116  Mo.  527,  21 
LJLA.  226,  22  S.  W.  861,  denying  validity  of  statute  establishing  building  line  on 
street  to  which  all  structures  must  conform  and  there  is  no  provision  for  con- 
demnation of  land,  nor  for  notice  to  owner;  St.  Louis  v.  Edward  Heitzeberg 
Packing  &  Provision  Co.  141  Mo.  375,  64  A.  S.  R.  516,  39  LJI.A.  551,  42  S.  W. 
^954,  denying  validity  of  ordinance  declaring  emission  of  black  smoke  into  open 
air  of  city  to  be  nuisance  with  imposition  of  fine  therefor;  Cofer  v.  Riseling, 
153  Mo.  633,  55  S.  W.  235,  upholding  statute  giving  creditor  of  losses  on  wager 
right  to  recover  amount  from  winner;  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn. 
495,  71  S.  W.  815,  denying  validity  of  ordinance  requiring  city  stationery  to  bear 
union  label. 

46   AM.  REP.   9,  McCORD  v.  McCORD,   77   MO.    !••• 
Sufficiency  of  delivery  of  gift. 

Cited  in  Bamum  v.  Reed,  136  111.  388,  26  N.  E.  572,  denying  validity  of  gift 
of  certificates  placed  in  third  party's  hands  to  be  delivered  at  party's  death,  where 
party  still  held  legal  title;  Hogan  v.  Sullivan,  114  Iowa,  456,  87  N.  W.  447,  up- 
holding gift  of  money  in  bank  in  son-in-law's  name  to  whom  deceased  gave  writ- 
ten memorandum  directing  same  to  be  paid  to  certain  persons;  Bieb^  v.  Boeck- 
mann,  70  Mo.  App.  503,  holding  transaction  not  gift  where  sick  person  gives 
person  money  to  keep  till  she  is  well  but  to  divide  same  among  relatives  if  she 
dies;  Godard  v.  Conrad,  125  Mo.  App;  165,  101  S.  W.  1108,  holding  that  trans- 
action does  not  amount  to  gift  where  sick  man  states  to  attorney  to  whom  he 
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gives  articles  for  safe  keeping  that,  upon  his  death  donee  is  to  have  them;  Shack- 
leford  ▼.  Brown,  89  Mo.  546,  1  8.  W.  390,  upholding  gift  where  woman  on  death 
bed  gave  articles  to  witness  to  be  deposited  for  safe  keeping  till  woman's  death 
when  they  were  to  be  delivered  to  donees;  Dunn  v.  German- American  Bank,  109 
Mo.  90,  18  S.  W.  1139,  denying  validity  of  gift  where  side  man  gives  person  cer- 
tificate for  safe  keeping  with  direction  to  give  same  to  children  if  he  dies;  Re 
Soulard,  141  Mo.  642,  43  S.  W.  617,  holding  written  instrument  giving  to  donees 
money  after  donor's  death  but  reserving  use  for  life  insufficient  to  constitute 
gift;  Harris  Bkg.  Co.  v.  Miller,  190  Mo.  640,  1  LJIA.(N.S.)  790,  89  S.  W.  629, 
holding  d<»or's  indorsing  certificate  of  deposit  to  donee  insufficient  delivery  to 
constitute  gift;  Liebe  v.  Battman,  33  Or.  241,  72  A.  S.  R.  705,  54  Pac.  179,  deny- 
ing validity  of  gift  of  note  where  party  places  note  in  envelope  addressed  to  des- 
ignated person,  places  envelope  on  table  and  commits  suicide;  Dencff  v.  Helms, 
42  Or.  161,  70  Pac.  300,  uphc^ding  gift  of  bank  deposit  and  other  money  where  in 
presence  of  donee  and  banker  day  prior  to  death  donor  gave  money  to  donee  in- 
dorsing over  certificate. 

Cited  in  notes  in  99  A.  S.  R.  896,  on  necessity  of  parting  with  possession  and 
control  of  gift  causa  mortis;  9  £.  R.  C.  866,  on  sufficiency  of  delivery  to  validate 
l^ft  causa  mortis. 
Kccessity  that  Judgment  dispose  of  all  partiee. 

Cited  in  Carthage  Marble  &  White  Lime  Co.  v.  Bauman,  55  Mo.  App.  204,  hold- 
ing that  reversal  of  judgment  against  mechanic's  lien  also  reverses  judgment 
against  party  standing  in  contractual  relation  to  property  owner;  Holbom  v. 
Naughton,  60  Mo.  App.  100,  holding  it  erroneous  to  grant  motion  for  new  trial 
of  one  of  three  defendants,  where  liability  of  one  cannot  exist  without  that  of 
others;  Winkelman  v.  Maddox,  119  Mo.  App.  658,  95  S.  W.  308,  holding  it  error 
for  jury  to  find  against  two  of  three  defendants  without  finding  for  or  against 
other;  Rock  Island  Implement  Co.  v.  Marr,  168  Mo.  252,  67  S.  W.  586;  Merchants' 
Exch.  Mut.  Benev.  Soc.  v.  Sessiiigbaus,  59  Mo.  App.  106;  Spalding  v;  Citizens' 
Bank,  78  Mo.  App.  374;  Webb  v.  Kansas  aty,  85  Mo.  App.  148,— holding  judg- 
ment entry  not  final  so  as  to  justify  appeal  unless  disposition  is  made  of  all 
parties;  Nelson  ▼.  Betts,  30  Mo.  App.  10;  Weathers  v.  Kansas  City  S.  R.  Co.  Ill 
Mo.  App.  315,  86  S.  W.  908, — holding  judgment  against  one  of  two  or  more  de- 
fendants without  finding  for  or  against  others,  error;  Caulfield  v.  Farish,  24  Mo. 
App.  110;  Bruce  Lumber  Co.  ▼.  Hoos,  67  Mo.  App.  264, — holding  that  there  can 
be  but  one  final  judgment  disposing  of  all  parties. 

4«  AM.  RCnP.   IS,  ST.  liOUIS,  K.  O.  A  N.  R.  CO.  T.  OIiBARY,   77  MO. 

•S4. 
Bill  of  lading  as  eridence  of  contract. 

CSted  in  Moore  v.  Henry,  18  Mo.  App.  35,  holding  that  point  of  delivery  of  goods 
shipped  is  that  called  for  by  bill  of  lading,  though  differing  from  marks  on  boxes; 
Holten  V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  61  Mo.  App.  204,  holding  bill  of  lading 
to  constitute  only  evidence  of  final  contract  of  shipment. 

Cited  in  reference  notes  in  1  A.  S.  R.  729;  7  A.  S.  R.  117,— on  contract  for 
carriage  of  animals  signed  by  shipper  as  sole  evidence  of  agreement. 

Cited  in  note  in  9  LJCA.  833,  on  contract  by  freight  agent  for  freight  trans- 
portation. 

E^ect  ot  written  contract  npon  prior  parol  Agreement. 
Cited  in  Richmond  &  D.  R.  Co.  v.  Shomo,  90  Ga.  496,  16  8.  £.  220,  denying  ad* 
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missibility  of  evidence  of  prior  parol  contract  in  absence  of  fraud  to  vary  term* 
of  bill  of  lading  signed  by  shipper;  Kingsland  &  F.  Mfg.  Go.  ▼.  St.  Louis  Mall- 
eable Iron  Co.  29  Mo.  App.  526,  upholding  admissibility  of  evidence  of  verbal 
contract  for  manufacture  of  articles,  where  there  is  subsequent  written  agree- 
ment  which  does  not  purport  to  cover  whole  transaction;  HoUoway  v.  Wabasli 
R.  Co.  62  Mo.  App.  53,  holding  written  contract  for  transportation  of  goods  pre- 
sumed to  contain  entire  agreement;  Helm  v.  Missouri  P.  R.  Co.  98  Mo.  App.  419, 
72  S.  W.  148,  holding  parties  entering  into  written  shipping  contract  embodying 
previous  oral  contract,  bound  by  written  contract;  Hoover  v.  St.  Louis  &,  S.  F. 
R.  Co.  113  Mo.  App.  688,  88  S.  W.  769,  denying  recovery  under  oral  contract  of 
shipment  where  subsequent  written  contract  waives  previous  loss;  Holland  v. 
Chicago,  R.  L  A  P.  R.  Co.  139  Mo.  App.  702,  123  S.  W.  987;  Turner  v.  St.  Louis 
&  S.  F.  R.  Co.  20  Mo.  App.  632, — ^holding  that  evidence  of  prior  oral  contracts 
is  inadmissible  where  written  contract  purports  to  cover  whole  agreement;  Welsh 
V.  Edmisson,  46  Mo.  App.  282,  on  effect  of  written  contract  upon  prior  oral  agree- 
ment. 
liiabillty  of  one  slirnliig  instrument  without  reading  it. 

Cited  in  Brown  v.  Wabash,  St.  L.  &  P.  R.  Co.  18  Mo.  App.  568,  holding  that 
persons  entering  into  written  contract  are  bound  to  examine  and  ascertain  its 
contents;  Palmer  v.  Continental  Ins.  Co.  31  Mo.  App.  467,  holding  signer  bound 
by  contents  of  premium  note  in  absence  of  fraud  though  be  failed  to  read  same; 
Catterlin  v.  Lusk,  98  Mo.  App.  182,  71  S.  W.  1109,  holding  party  liable  on  note 
though  he  signed  paper  without  reading  not  knowing  it  was  note;  Poindexter 
V.  McDowell,  110  Mo.  App.  233,  84  S.  W.  1133,  holding  signer  of  note  misUkenly 
supposing  it  payable  in  certain  manner  boimd  since  he  is  presumed  to  have  read 
note;  Hendricks  v.  Vivion,  118  Mo.  App.  417,  94  a  W.  318,  holding  grantee  bound 
by  terms  of  deed  signed  by  him  though  he  did  not  read  it;  Crim  v.  Crim,  162 
Mo.  544,  85  A.  S.  R.  521,  54  L.R.A.  502,  63  S.  W.  489,  holding  signer  of  note 
liable  thereon  in  absence  of  fraud,  though  note  contained  terms  unknown  to> 
signer  owing  to  his  failure  to  read  it;  Kellerman  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  136  Mo.  177,  34  S.  W.  41;  Patterson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
56  Mo.  App.  657, — ^holding  shipper  bound  by  bill  of  lading,  in  absence  of  fraud,, 
though  he  failed  to  read  bill. 
Presumption  that  one  has  read  Instmment  signed  by  him. 

Cited  in  Frochly  v.  North  St.  Louis  Mut.  F.  Ins.  Co.  32  Mo.  App.  302;  Kel- 
lerman V.  Kansas  City,  St.  B.  &  C.  R.  Co.  68  Mo.  App.  255;  Johnston  v.  Covenant 
L.  Ids.  Co.  93  Mo.  App.  580;  Phoenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co.  196  Mo. 
663,  94  S.  W.  235;  Leicher  v.  Keeney,  98  Mo.  App.  394,  72  S.  W.  145,— on  pre- 
sumption that  party  signing  contract  has  read  it. 
Carrier's  power  to  limit  liability. 

Cited  in  Craycroft  v.  Atchison,  T.  &  S.  F.  R.  Co.  18  Mo.  App.  487,  holding  that 
carrier  can  by  special  contract  limit  his  liability;  Wyrick  v.  Missouri,  K.  &  T. 
R.  Co.  74  Mo.  App.  406,  upholding  carrier's  right  to  limit  its  common  law  lia- 
bility; Phoenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co.  101  Mo.  App.  442,  74  S.  W. 
492,  holding  shipper  not  bound  by  clause  in  bill  of  lading  limiting  liability,  where 
there  was  no  consideration  for  such  reduction;  Van  Buskirk  v.  Quincy,  O.  &  K.  C. 
R.  Co.  143  Mo.  App  707,  128  S.  W.  216;  Mires  v.  St.  Louis  &  S.  F,  R.  Co.  134 
Mo.  App.  379,  114  S.  W.  1052,— holding  that  contract  limiting  carrier's  liability 
to  agreed  valuation  is  valid;  Dflwson  v.  Chicago  &  A.  R.  Co.  79  Mo.  296,  denying 
carrier's  right  to  exempt  itself  from  liability  for  negligence;  George  v.  Chicago* 
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R.  L  &  P.  R.  Co.  214  Mo.  551,  127  A.  S.  R.  690,  113  S.  Ww  1099,  upholding  recov- 
ery  of  damages  for  delay  in  transportation  of  freight  though  carrier  contracted 
in  consideration  of  reduced  rate  not  be  to  liable  for  delay,  there  being  no  rednc- 
tion  in  rate;  Lewis  ▼.  Pennsylvania  R.  Co.  70  N.  J.  L.  132,  56  Atl.  128,  1  A.  &  B. 
Ann.  Cas.  156,  upholding  validity  of  contract  making  shipper  of  live  stock  re- 
aponsible  for  care,  feed  and  water. 
Evidence  of  shipper's  asseot  to  limitation  of  carrier's  liability. 

Cited  in  note  in  88  A.  S.  R.  82,  83,  on  evidence  of  shipper's  assent  to  limitation 
of  carrier's  liability. 
Carrier's  llablUtj  as  to  Uve  stock. 

Cited  in  notes  in  130  A.  S.  R.  434,  453,  on  carrier's  liability  for  loss  of,  or 
injury  to,  livestock;  18  L.R.A.(N.S.)  87,  as  to  whether  carrier  is  an  insurer  of 
lire  stock  transported. 
Reasonableness  of  time  fixed  in  contract  for  presentation  of  claim. 

Cited  in  note  in  7  L.RJL.(N.S.)  1042,  on  reasonableness  of  time  fixed  in  con- 
tract of  shipment  of  live  stock  for  presentation  of  claim  for  damages. 
Iaw  goremlng  contract. 

(^ted  in  Hartmann  v.  Louisville  &  N.  R.  Co.  39  Mo.  App.  38,  holding  question 
as  to  whether  shipper  assented  to  bill  of  lading  for  goods  shipped  outside  of 
state  to  be  decided  according  to  law  of  state  in  which  contract  was  made. 
Oonrt's  power  to  instruct  as  to  legal  effect  of  contract. 

Cited  in  Brannock  v.  Elmore,  114  Mo.  55,  21  S.  W.  451,  holding  it  to  be  within 
province  of  court  to  instruct  jury  as  to  legal  effect  of  contract. 
Ratification  as  qnestion  of  law  and  fact. 

C^ted  in  Musser  v.  Hill,  17  Mo.  App.  169,  holding  that  what  amounts  to  rat^ 
ification  is  mixed  question  of  law  and  fact. 

4«  AM.  KEP.  17,  KAROW  t.  OONTINENTAIj  INS.  CO.  57  WIS.  56,  15 

N.  W.  27. 
Oonatmction  of  insurance  contracts. 

Cited  in  O'Connor  v.  Queens  Ins.  Co.  140  Wis.  388,  133  A.  S.  R.  1081,  25 
L.ILA.(N.a)   601,  122  N.  W.  1038,  17  A.  &  E.  Ann.  Cas.  1118,  to  the  point 
that  contracts  of  insurance  are  construed  most  favorable  to  insured. 
lilmbility  on  policy. 
<—  Wbere  loss  was  due  to  insured's  negligence. 

Cited  in  Wertheimer-Swarts  Shoe  Co.  v.  United  States  Casualty  Co.  172  Mo. 
136,  95  A.  S.  R.  600,  61  LJIJ^.  766,  72  S.  W.  636;  Pool  v.  Milwaukee  Mechanics' 
Ins.  Co.  91  Wis.  630,  61  A.  S.  R.  920,  66  N.  W.  54,— upholding  recovery  on  fire 
Insurance  policy  thou^  loss  occurred  through  insured's  negligence. 
—  Wbere  property  intentionally  destroyed. 

Cited   in  note   in   17  L.R.A.(N.S.)    190,  on   liability  of  insurance  company 
In  case  of  intentional  destruction  of  property  by  insured. 
^-^  When  insane  owner  set  fire  to  property. 

Cited  in  Bindell  v.  Kenton  County  Assessment  F.  Ins.  Co,  128  Ky.  389,  129 
A.  a  R.  803,  17  L.RJL(N.S.)  189,  108  S.  W.  325,  holding  that  insurance  policy 
nsay  be  enforced  though  building  was  set  on  fire  by  insured  while  insane; 
D'Autremont  v.  Fire  Asso.  of  Philadelphia,  66  Hun,  476,  20  N.  T.  Supp.  344; 


Digitized 


by  Google 


46  AM.  REP.]  NOTES  OX  AMERICAN  REPORTS.  302 

Showalter  v.  Mutual  F.  Ins.  Co.  40  W.  N.  C.  76,  3  Pa.  Super.  Ct.  448,— uphold- 
iog  recovery  of  insurance  though  owner  set  fire  to  buildings  while  insane. 
— 'Wben  Insured  was  killed  by  insane  beneficiary. 

Cited  in  Holdom  v.  Ancient  Order,  U.  W.  169  111.  619,  50  A.  S.  R.  183,  31 
L.R.A.  67,  43  N.  E.  772,  upholding  recovery  of  insurance  though  insured  was 
killed  by  insane  beneficiary. 
—  Where  insured  killed  himself  while  insane. 

Cited  in  Crandal  v.  Accident  Ins.  Co.  27  Fed.  40;  Cady  v.  Fidelity  4  C.  Co. 
134  Wis.  322,  17  L.R.A.(N.S.)   260,  113  N.  W.  907,— upholding  recovery  on  life 
insurance  policy  where  death  came  as  result  of  insured's  act  in  fit  without  in- 
tention of  self  destruction. 
Insane  man's  liability  for  his  acts. 

Cited  in  Williams  v.  Hays,  143  N.  Y.  442,  42  A.  S.  R.  743,  26  L.R.A.  163,  38 
N.  E.  449,  upholding  liability  of  defendant  for  loss  of  vessel  through  negligence 
though  insane  at  time  of  loss;  Mutual  F.  Ins.  Co.  v.  Showalter,  40  W.  N.  C. 
80,  3  Pa.  Super.  Cit.  452,  upholding  insurer's  recovery  of  damages  from  lunatic 
who  set  fire  to  third  person's  property  and  insured  pays  loss. 
Suicide  as  evidence  of  insanity. 

Cited  in  Grand  Lodge,  I.  O.  M.  A.  v.  Wieting,  168  111.  408,  61  A.  S.  R.  123, 
48  N.  E.  69;  Bachmeyer  v.  Mutual  Reserve  Fund,  87  Wis.  325,  68  N.  W.  399,— 
holding  fact  of  suicide  pertinent  upon  question  of  sanity. 

Cited  in  note  in  35  L.RJ^.  264,  on  proof  as  to  insanity  of  insured  commit- 
ting suicide. 
Bights  where  one  of  two  innocent  parties  must  suffer. 

Cited  in  City  Nat.  Bank  v.  Kusworm,  88  Wis.  188,  43  A.  S.  R.  880,  26  L.R.A. 
48,  69  N.  W.  664,  upholding  wife's  right  to  avoid  note  given  under  duress  of 
threats  against  husband. 

4«  AM.  REP.  26,  BENNETT  v.  STATE,  57  WIS.  69,  14  N.  W.  91 

Admissibility  of  expert  testimony  based  on  evidence  of  others. 

Cited  in  Shoemaker  v.  Elmer,  70  N.  J.  L.  710,  68  Atl.  940,  holding  it  error 
to  ask  expert  to  give  opinion  based  on  testimony  of  other  witnesses;  Gates  v. 
Fleischer,  67  Wis.  604,  30  N.  W.  674,  upholding  right  of  expert  to  give  opinion 
upon  uncontradicted  statement  of  v^itnesses;   Vosburg  v.  Putney,  78  Wis.   84, 

47  N.  W.  99,  holding  it  error  to  ask  witness  what  was  exciting  cause  of  con- 
dition of  leg,  where  witness  knew  nothing  of  injury  which  occurred  two  weeks 
before  witness  visited  patient  and  source  of  knowledge  was  not  shown;  Cor- 
nell V.  State,  104  Wis.  527,  8  N.  W.  745,  holding  it  error,  where  testimony  is 
conflicting,  to  ask  expert  whether  in  his  opinion  man  is  sane  or  insane;  Gunter 
V.  State,  83  Ala.  96,  3  So.  600;  State  v.  Privitt,  175  Mo.  207,  75  S.  W.  467  j 
Abbott  V.  Dwinnell,  74  Wis.  514,  43  N.  W.  496;  Kreuziger  v.  Chicago  ft  N.  W. 
R.  Co.  73  Wis.  168,  40  N.  W.  657,— denying  expert's  right  to  testify  as  to  opin- 
ion based  upon  contradictory  evidence. 

Cited  in  reference  note  in  18  A.  S.  R.  825,  on  expert's  right  to  pass  upon  dis- 
puted facts  and  testify  upon  evidence  heard. 

Cited  in  notes  in  36  L.R.A.  64,  on  right  of  witness  to  give  an  opinion  on 
exact  issue  to  be  tried  as  to  sanity  or  mental  capacity;  39  L.R.A.  311,  <m  ex- 
pert opinion  from  the  evidence  as  to  sanity  or  insanity. 
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HypolbeUcal  questions. 

Cited  in  Quinn  v.  Higgins,  63  Wis.  664,  53  A.  R.  503,  24  N.  W.  482,  upholding 
right  of  expert  to  give  opinion  upon  hypothetical  case  stated;  Smalley  v. 
Appleton,  75  Wis.  18,  43  N.  W.  826,  holding  that  hypothetical  questions  must 
be  based  on  facts  in  evidence;  Ferguson  v.  Truax,  136  Wis.  637,  118  N.  W.  251, 
holding  that  hypothetical  questions  to  experts  should  be  such  that  jury  can 
understand  exact  facts  upon  which  witnesses  base  their  opinions. 
Instrnction  on  degrees  of  crime. 

Cited  in  Terrill  v.  SUte,  95  Wis.  276,  70  N.  W.  366,  holding  it  error  for  jourt 
to  fail  to  instruct  jury  as  to  degree  of  whatever  felonious  homicide  evidence 
tended  to  prove;  Boyle  v.  State,  57  Wis.  472,  46  A.  R.  41,  15  N.  W.  827,  on  trial 
court's  instruction  as  to  degrees  of  crime. 
Special  trial  on  issue  of  insanity. 

Cited  in  Revoir  v.  State,  82  Wis.  205,  52  N.  W.  84,  upholding  reversal  of 
conTiction  for  error  in  trial  of  special  issue  of  insanity;  French  v.  State,  93 
Wis.  325,  67  N.  W.  706,  upholding  statute  providing  for  holding  of  special  in- 
quisition to  pass  upon  defendant's  sanity;  Lowe  v.  State,  118  Wis.  641,  96  N. 
W.  417,  holding  court  granting  continuance  after  jury  had  disagreed  on  special 
verdict  of  insanity  not  to  have  lost  jurisdiction;  Schissler  v.  State,  122  Wis. 
365,  99  N.  W.  593,  holding  jury  having  found  defendant  sane  on  special  issue 
of  insanity  not  incompetent  to  pass  upon  main  issue  in  case. 
Higtit  to  Jury  trial. 

Cited  in  Crocker  v.  State,  60  Wis.  553,  19  N.  W.  435,  on  right  to  trial  by 
jury;  Jennings  v.  State,  134  Wis.  307,  14  L.R.A.(N.S.)  862,  114  N.  W.  402 
(dissenting  opinion),  on  prisoner's  rights  to  speedy  public  trial  by  impartial 
jury. 

46  AM.  RSP.  32,  GOLDEN  ▼.  GliOCK,  57  WIS.  118,  15  N.  W.  12. 
Conyeyance  of  standing  timber. 

Cited  in  Peshtigo  Lumber  Co.  v.  Ellis,  122  Wis.  433,  100  N.  W.  834,  holding 
by  contract  not  under  seal  for  standing  timber,  equitable  estate  in  timber  cut 
before  specified  date  was  created;  -Williams  v.  Jones,  131  Wis.  361,  111  N.  W. 
505,  holding  grantor's  reservation  of  timber  and  right  to  enter  and  cut  for 
forty  years  created  interest  in  realty  subject  to  time  limitation;  Keystone  Lum- 
ber Co.  V.  Kolman,  94  Wis.  465,  59  A.  S.  R.  904,  34  L.R.A.  821,  69  N.  W.  165 
(dissenting  opinion),  on  nature  of  estate  created  by  conveyance  of  standing 
timber. 

Cited  in  notes  in  128  A.  S.  R.  870,  on  deeds  to  timber  and  their  effect;  G 
LiJl.A.(N.S.)  470,  on  effect  of  contract  with  respect  to  standing  timber,  to 
pass  title  to  same. 

—  Time  for  removal. 

Cited  in  C.  W.  Zimmerman  Mfg.  Co.  v.  Baffin,  149  Ala.  380,  123  A.  S.  R.  58, 
9  LJELA.(N.S.)  663,  42  So.  858,  upholding  right  of  grantee  of  standing  timber 
to  cut  and  remove  timber  after  time  limit;  Mahan  v.  Clark,  219  Pa.  229, 
68  Atl.  667,  12  A.  &  £.  Ann.  Cas.  729,  23  Montg.  Co.  L.  Rep.  65,  holding  that 
vendee  of  standing  timber  to  be  cut  within  five  years  has  title  to  all  timber 
cut  within  time  though  not  removed;  Carson  v.  Three  States  Lumber  Co.  108 
Tenn.  681,  89  S.  W.  320,  holding  grant  of  standing  timber  without  regard  as 
to  time  gives  grantee  reasonable  time  to  enter  and  remove  timber;  Mengel  Box 
Co.  V.  Moore,  114  Tenn.  596,  87  S.  W.  415,  4  A.  &  E.  Ann.  Cas.  1047,  denying 
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rigbt  to  enter  and  take  timber  cut  under  contract  to  cut  and  remote  timber 
ior  certain  time,  after  expiration  of  said  time;  Hicks  v.  Smitb,  77  Wis.  146,  46 
N.  W.  133,  holding  under  conveyance  of  standing  timber,  all  timber  severed 
l>efore  specified  time  became  property  of  grantee;  Macomber  v.  Detroit,  L.  ft  N. 
R.  Ck).  108  Mich.  491,  62  A.  S.  R.  713,  32  L.R.A.  102,  66  N.  W.  376;  Michigan 
Iron  ft  Land  Go.  v.  Nester,  147  Mich.  599,  111  N.  W.  177;  Lehtonen  ▼.  Marys- 
Tille  Water  ft  P.  Co.  60  Wash.  359,  97  Pac.  292;  Null  v.  Elliott,  62  W.  Va,  229, 
43  S.  E.  173;  Adkins  v.  Huff,  68  W.  Va.  646,  3  L.R.A.(N.S.)  649,  62  S.  K  773, 
^  A.  ft  E.  Ann.  Cas.  246, — holding  under  conveyance  of  standing  timber  to  be 
•cut  within  specified  time  timber  becomes  property  of  land  owner  after  said 
time;  Bretz  v.  R.  Connor  Co.  140  Wis.  269,  122  N.  W.  717,  holding  that  under 
•deed  conveying  standing  timber,  with  right  to  remove  same  on  or  before  cer- 
tain date,  only  such  timber  passes  as  is  removed  during  time  specified;  West- 
•em  Lime  ft  Cement  Co.  v.  Copper  River  Land  Co.  138  Wis.  404,  120  N.  W. 
277,  to  the  point  that  declaration  of  duty  to  remove  standing  timber  sold, 
whether  in  form  of  covenant  or  limitation,  implied  condition  subsequent  on 
happening  of  which  right  should  terminate;  State  v.  Rat  Portage  Lumber  Co. 
106  Minn.  1,  116  N.  W.  162  (dissenting  opinion),  on  construction  of  contract 
for  sale  of  standing  timber  which  limits  time  for  removaL 
lUghts  and  remedies  of  parties  after  expiration  of  time  for  removal  of 
timber. 

Cited  in  note  in  29  L.R.A.(N.S.)   652,  on  rights  and  remedies  of  landowner 
•of  timber  after  expiration  of  time  stipulated  for  removal. 
What  oonstitutes  removal  of  standing  timber  sold. 

Cited  in  note  in  66  L.RJ^.  630,  on  what  constitutes  a  removal  of  standing 
timber  sold. 
Nature  of  grant  of  mineral  in  land. 

Cited  in  Crawford  v.  Witherbee,  77  Wis.  419,  9  L.R.A.  661,  46  N.  W.  545, 
holding  grant  of  mineral  in  land  to  be  grant  of  interest  in  land. 

46  AM.  R£:P.  S5,  BARRY  T.  SCHMIDT,  67  WIS.  172»  16  N.  W.  24. 
Right  of  agent  acting  for  bnyer  and  seller  to  reooTor  from  both. 

Cited  in  Red  Cypress  Lumber  Co.  ▼.  Perry,  118  Ga.  876,  46  S.  K  674,  up- 
holding double  recovery  for  agent  serving  in  dual  capacity  with  knowledge 
of  parties;  Orton  v.  Scofield,  61  Wis.  382,  21  N.  W.  261,  upholding  right  of 
party  acting  as  middleman  in  sale  of  realty  to  recover  from  buyer  and  seller; 
Oox  V.  Haun,  127  Ind.  326,  26  N.  E.  822;  Ranney  ▼.  Donovan,  78  Mich.  318,  44 
N.  W.  276, — ^upholding  right  of  person  bringing  buyer  and  seller  of  realty  to- 
jpether,  they  making  sale,  to  compensation  from  both;  Wildberger  v.  Hartford 
F.  Ins.  Co.  72  Miss.  338,  48  A.  S.  R.  668,  28  LJl.^  220,  17  So.  282,  on  right  of 
middleman  to  receive  commission  from  both  parties. 

Cited  in  reference  notes  in  20  A.  S.  R.  936,  on  right  of  real  estate  agent 
acting  for  both  vendor  and  vendee  to  collect  commissions  from  each;  34  A.  S. 
R.  328,  as  to  when  brokers  may  recover  compensation  from  both  parties. 

Cited  in  note  in  46  L.RJ^.  61,  on  right  of  mere  middleman  to  commissions 
from  both  parties. 
«-E:irect  of  party's  knowledge  or  consent. 

Cited  in  note  in  46  L.RJ^.  49,  on  effect  of  principal's  knowledge  of  or  eon- 
aent  to  dealings  by  real-estate  broker  with  other  party  as  affecting  right  to  com- 
mission. 
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Besdsslon  of  transaction  where  agent  has  adverse  interest. 

Cited  in  note  in  7  A.  S.  R.  281,  on  rescission  of  tranBaction  by  principal 
where  agent  has  adverse  interest  or  is  in  secret  employment  of  other  party. 
Who  is  a  middleman. 

ated  in  Johnson  v.  Hayward,  74  Neb.  167,  6  L.R.A.(N.S.)  112,  107  N.  W. 
384,  12  A.  4  £.  Ann.  Cas.  800,  holding  party  agreeing  to  find  purchaser  at 
price  fixed  by  seller  to  be  only  middleman. 

Necessity  that  request  he  made  for  finding  with  exception  to  constitute 
rerersihle  error. 

Cited  in  Wilkinson  v.  Wilkinson,  59  Wis.  557,  18  N.  W.  527;  Wetzler  v. 
Duffy,  78  Wis.  170,  12  L.RJL  178,  47  N.  W.  184;  First  Nat.  Bank  ▼.  Finck, 
100  Wis.  446,  76  N.  W.  608,— denying  reversal  of  judgment  for  court's  failure 
to  make  finding  where  no  request  was  made  for  finding. 

Distinguished  in  Grunert  v.  Speich,  114  Wis.  355,  89  N.  W.  496,  upholding 
appellate  court's  right  to  find  error  where  great  injustice  will  otherwise  be  done 
though  error  is  not  noted  by  proper  exception. 

46  AM.  KBP.  S9,  JOHNSON  HARV£ST£R  CO.  T.  McLRAN,  67  WIS. 

S58,    15   N.  W.    177. 
Negotiahle  instrument  executed  in  hlanlc. 

Cited  in  reference  note  in  35  A.  S.  R.  378,  on  liability  on  negotiable  instru- 
met  executed  in  blank. 

Cited  in  notes  in  2  L.RJl.(N.S.)   880,  on  effect  of  marginal  words  or  figures 
in  bill  or  note  otherwise  blank  as  to  amount;  21  L.R.A.(N.S.)    405,  on  duty 
to  see  spaces  on  commercial  paper  are  filled  so  as  to  prevent  raising. 
Effect  of  flilins  hlanks  after  delivery  —  In  note. 

Cited  in  Bowen  v.  Laird,  166  Ind.  421,  77  N.  E.  852,  upholding  note  in  hands 
of  bona  fide  holder  where  blank  space  had  been  filled  with  place  of  payment; 
Merritt  v.  Boyden,  191  111.  136,  85  A.  S.  R.  246,  60  N.  £.  907;  Johnson  v.  Weed 
4  6.  Mfg.  Co.  103  Wis.  291,  79  N.  W.  236,— upholding  note  in  hands  of  bona 
fide  holder  which  was  delivered  with  blanks  which  were  later  filled;  Smith  v. 
Willing,  123  Wis.  377,  68  L.R.A.  940,  101  N.  W.  692,  on  implied  authority  to 
fill  blank  space  in  note. 

Cited  in  note  in  13  L.R.A.(N.S.)  492,  on  right  of  an  innocent  payee  to  re- 
cover on  a  note  signed  in  blank  and  intrusted  to  a  third  person,  who  exceeds 
his  authority  in  filling  up  the  blanks  before  delivery  to  the  payee. 

Distinguished  in  Vander  Plo^  v.  Van  Zuuk,  135  Iowa,  350,  124  A.  a  R. 
275,  13  L.RJ1.(N.S.)    490,  112  N.  W.  807,  holding  that  under  sUtute  party 
taking  blank  note  and  filling  same  is  not  holder  in  due  course. 
—  In  mortgage. 

Cited  in  Nelson  T.  McDonald,  80  Wis.  605,  27  A.  S.  R.  71,  50  N.  W.  893, 
upholding  mortgage  in  hands  of  third  party,  though  instrument  was  delivered 
with  blank  space  which  was  filled  without  mortgagor's  knowledge;  Friend  v. 
Yahr,  126  Wia.  291,  110  A.  S.  R.  924,  1  LJl.A.(NJ3.)  891, 104  N.  W.  997,  uphold- 
ing mortgage  assignment  though  delivered  with  blank  space  to  be  later  filled. 
Bights  and  llahilities  of  parties  to  accommodation  paper. 

Cited  in  note  in  31  A.  S.  R.  746,  on  rights  and  liabilities  of  makers  and  in- 
dorters  of  accommodation  paper. 
Am.  Rep.  Vol.  XIX.— 20. 
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Validity  of  acreement  execatcd  to  avoid  prosecution. 

Cited  in  Schultz  v.  Catlin,  78  Wis.  611,  47  N.  W.  946,  denying  validity  of 
note  made  because  of  threats  to  prosecute  brother  for  crime;  Fred  Rueping 
Leather  Co.  v.  Watke,  135  Wis.  616,  116  N.  W.  174,  holding  allegation  and 
proof  of  finding  of  prosecution  or  guilt  of  crime  at  time  of  execution  of  notes 
necessary  to  support  defence  of  illegality  for  avoidance  of  prosecution. 

Cited  in  note  in  16  L.R.A.(N.S.)  072,  on  effect  of  agreement  to  stifle  prose- 
cution upon  contract  to  pay  existing  indebtedness  or  the  value  of  property  or 
money  feloniously  obtained. 

46  AM.  REP.  41,  BOYIiE  ▼.  STATE,  57  WIS.  472,  15  N.  W.  827,  liater 

appeal  in  61  Wis.  440,  21  N.  W.  289. 
Statements  In  professional  books  as  evidence. 

Cited  in  Scott  v.  Astoria  ft  C.  River  R.  Co.  43  Or.  26,  99  A.  8.  R.  710,  62 
L.R.A.  543,  72  Pac.  694,  denying  competentcy  of  books  on  engineering  as  evi- 
dence of  degree  which  can  be  given  slope  and  should  not  be  read  to  jury;  Boltz 
V.  Sullivan,  101  Wis.  608,  77  N.  W.  870,  holding  it  improper  to  read  law  books 
to  jury;  Brady  v.  Shirley,  14  S.  D.  447,  86  N.  W.  1002;  Chicago  City  R-  Co. 
V.  Douglas,  104  III.  App.  41;  Bixby  v.  Omaha  ft  C.  B.  R.  &  Bridge  Co.  105  Iowa, 
293,  67  A.  S.  R.  299,  43  L.R.A.  633,  76  N.  W.  182;  Re  Mason,  60  Hun,  46,  14 
N.  Y.  Supp.  434;  Burt  v.  State,  38  Tex.  Crim.  Rep.  397,  39  L.R.A.  306,  40  S.  W. 
1000;  Soquet  v.  State,  72  Wis.  659,  40  N.  W.  391;  Kreuziger  v.  Chicago  &  N. 
W.  R.  Co.  73  Wis.  168,  40  N.  W.  657;  Water  v.  Chicago  &  A.  R.  Co.  82  Wis. 
613,  52  N.  W.  247,— denying  right  of  medical  expert  to  testify  as  to  statements 
found  in  medical  books. 

Cited  in  notes  in  69  A.  D.  182,  on  admissibility  of  medical  works  as  evidence 
and  authority;  61  A.  R.  680,  on  admissibility  of  scientific  books  as  evidence; 
40  L.R.A.  663,  672,  on  admissibility  of  scientific  books  and  treatises  relating  to 
inexact  sciences. 

Distinguished  in  Eggart  v.  State,  40  Fla.  627,  26  So.  144,  upholding  admissi- 
bility of  medical  books  to  contradict  expert  who  testified  that  they  contained 
particular  facts. 
Experience  necessary  to  qualify  physician  as  expert. 

Cited  in  Zoldoske  v.  SUte,  82  Wis.  680,  62  N.  W.  778,  holding  that  physician 
who  in  addition  to  scientific  knowledge  gained  from  books,  had  attended  one 
other  case  like  one  in  question  may  testify  as  expert;  Lowe  v.  State,  118  Wis. 
641,  96  N.  W.  417,  holding  eighteen  months  practice  after  graduation  from 
medical  college  sufficient  to  enable  physician  to  testify  as  expert;  Siebert  v. 
People,  143  111.  671,  32  N.  E.  431;  People  v.  Thacker,  108  Mich.  652,  66  N.  W. 
662;  Rice  v.  State,  49  Tex.  Crim.  Rep.  669,  94  S.  W.  1024,— upholding 
physician's  right  to  testify  as  expert  though  all  his  knowledge  was  gained 
through  books  and  lectures  never  having  had  particular  case  in  practice. 

Cited  in  note  in  66  A.  D.  234,  on  competency  of  physicians  and  surgeons  as 
experts. 
SnlRclency  of  eridence  to  convict  of  mnrder. 

Cited  in  Terrill  v.  State,  74  Wis.  278,  42  N.  W.  243,  on  sufficiency  of  evi- 
dence to  warrant  conviction  of  mnrder. 

48  AM.  REP.  48,  CAHIIili  v.  1.AYTON,  57  WIS.  800,  18  N.  W.   1. 
Duty  of  care  to  licensee. 

Cited  in  Davis  v.  Bonaparte,  137  Iowa,  196,  114  N.  W.  896,  denying  owner'* 
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liability  for  negligent  injuries  to  person  using  private  way;  St.  Louis  S.  W. 
R,  Co.  V.  Spivey,  97  Tex.  143,  76  S.  W.  748,  denying  recovery  for  injuries  to 
minor  servant  while  riding  on  freight  to  go  from  one  place  of  work  to  an- 
other; Davis  V.  Chicago  &  N.  W.  R.  Co.  68  Wis.  646,  46  A.  R.  667,  17  N.  W. 
406,  holding  railroad  having  for  long  time  allowed  persons  to  walk  on  right  of 
way,  liable  for  negligent  injury  to  such  persons;  Cole  v.  McKey,  66  Wis.  500, 
57  A.  R-  293,  29  N.  W.  279,  denying  landlord's  liability  for  injury  to  sublessee 
caused  by  failure  to  repair  where  subletting  was  contrary  to  lease;  Truax  v. 
Chicago,  St  P.  M.  &  0.  R.  Co.  83  Wis.  647,  63  N.  W.  842,  holding  that  persons 
using  hole  under  railroad  bridge  for  passage  of  stock  cannot  recover  for  death 
of  horse  thereby;  Dowd  v.  Chicago,  M.  &  St.  P.  R.  Co.  84  Wis.  105,  36  A.  S.  R. 
917,  20  L.R.A.  627,  64  N.  W.  24,  denying  railroad's  duty  to  keep  platform  of 
depot  safe  as  to  friend  accompanying  person  about  to  board  freight;  Goif  v. 
Chippewa  River  &  M.  R.  Co.  86  Wis.  237,  66  N.  W.  465,  denying  master's  lia- 
bility for  injuries  to  servant  in  unsafe  place  where  he  worked  without  express 
or  implied  direction  from  his  employer;  McCabe  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  88  Wis.  631,  60  N.  W.  260,  denying  railroad's  liability  for  injuries  to  fore- 
man of  gang  unloading  car  on  spur,  by  wider  car  than  rest  knocking  down 
pUktform;  Gorr  v.  Mittlestaedt,  96  Wis.  296,  71  N.  W.  652,  denying  owner's 
liability  for  injuries  to  invitee  traveling  on  private  way  by  horse  getting  out 
of  trade;  Mueuch  v.  Heinemann,  119  Wis.  441,  96  N.  W.  800,  denying  recov- 
ery for  injuries  received  while  plaintiff  was  using  defendant's  elevation  for 
transaction  of  private  business  with  employer  where  defendant  was  not  guilty 
of  active  negligence;  Hupfer  v.  National  Distilling  Co.  114  Wis.  279,  90  N.  W. 
191^  on  duty  of  owner  of  property  to  licensee. 
I>aty  to  trespasser. 

Cited  in  Davis  v.  Joslin  Mfg.  Co.  29  R.  I.  101,  60  Atl.  66,  to  point  that  owner 
of  premises  owes  no  duty  to  trespasser  as  to  keeping  them  safe  for  passage. 
Xeellgence  in  case  of  private  way. 

Cited  in  note  in  6  L.R.A.(N.S.)   310,  on  negligence  in  case  of  private  way. 
Snfllclenej  of  allegation  of  negligence. 

Cited  in  Palmer  v.  fiawes,  73  Wis.  46,  40  N.  W.  676,  on  sufficiency  of  allega- 
tion of  negligence. 
l>edication  of  land. 

Cited  in  Valley  Pulp  &  Paper  Co.  v.  West,  68  Wis.  699,  17  N.  W.  654,  up- 
holding parol  proof  of  dedication  of  land  for  highway;  Cunningham  v.  Hen- 
dricks, 89  Wis.  632,  62  N.  W.  4,  denying  dedication  for  public  way  where  no 
intention  to  dedicate  appears;  Meinecke  v.  Smith,  135  Wis.  220,  116  N.  W.  816, 
holding  that  grant  of  right  of  way  is  construed  with  reference  to  condition 
and  state  of  premises  at  time  of  grant;  District  of  Columbia  v.  Robinson,  14 
App.  D.  C.  612,  on  dedication  of  land. 

46  AM.  RBP.  58,  O'GORMAN  v.  FINK,  57  WIS.  649,  15  N.  W.  771. 
Rlsbt  to  claim  partnership  exemption. 

Cited  in  Noyes  v.  Belding,  5  S.  D.  603,  69  N.  W.  1069,  upholding  wife's  right 
to  claim  partner's  exemption  in  partnership  property;  Bong  v.  Parmentier, 
87  Wis.  129,  68  N.  W.  243,  holding  delay  of  ten  weeks  after  assignment  by 
partners,  before  attempt  to  select  partnership  exemption,  to  be  unreasonable 
and  waiver  of  right;  Re  Friedrich,  40  C.  C.  A.  378,  100  Fed.  284  (affirming 
95  Fed.   282);    Goudy  v.  Werbe,  117   Ind.   154,   3  L.R.A.   114,   19  N.   E.   764; 
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Lee  V.   Bradley   Fertilizer  Co.   44   Fla.   787,   63  So.  456, — ^upholding  pariDer's 
right  to  sever  joint  property  bj  agreement,  and  claim  exemption  therein* 

Cited  in  reference  note  in  1  A.  S.  R.  693,  on  right  of  one  partner  to  have 
separate  exemption  from  partnership  property  by  consent  of  copartners. 
TalldUy  of  iMirtiiershlp  aasliniiment  with  reserratlon  of  ezemptloii. 

Cited  in  First  Nat  Bank  v.  Hackett,  61  Wis.  336,  21  N.  W.  280;   Severson 
y.  Porter,  73  Wis.  70,  40  N.  W.  677,— upholding  partnership  assignment  though 
oertain  personalty  claimed  to  be  exempt  is  resenred  and  set  aside  to  each. 
Constructton  of  exemption  laws. 

Cited  in  Re  Evans,  168  Fed.  163,  holding  that  exemption  laws  must  be  liberal- 
ly construed. 

46  AM.  REP.  6S,  ROBINSON  t.  HAMUiTON,  60  IOWA,  1S4,  14  N.  W. 

tot. 

Power  of  legislature  as  to  acts  of  physloiana,  surgeons  and  mid*wi¥es. 

Cited  in  note  in  78  A.  S.  R.  260,  on  power  of  legislature  to  make  oertain  acts 
of  physicians,  surgeons,  and  mid-wives  criminal. 

46  AM.  R£P.  66,  HOUSER  t.  GHIGAGO,  R.  I.  ik  P.  R.  OO.  60  IOWA, 

aSO,   14  N.  W.   778. 
lilablllty  for  injury  to  senrant  from  negligence  of  superior  serrant. 

Cited  in  note  in  67  A.  D.  601,  on  liability  of  master  for  injury  to  serraat 
from  negligence  of  superior  servant. 
Foreman  as  coemployee  with  men. 

Cited  in  Foley  v.  Chicago,  M.  &  St.  P.  R.  Co.  64  Iowa,  644,  21  N.  W.  124, 
holding  foreman  with  power  to  direct  man  to  be  coemployee  with  men  under 
hinu 

Ixmdlng  and  unloading  cars  as  railroad  hasard. 

Cited  in  note  in  18  L.R.A.(N.S.)    481,  on  loading  and  unloading  cars  as  a 
railroad   hazard   within   statutes   abolishing  or   restricting   fellow-servant   rule 
as  to  railroad  employees. 
Question  for  Jury  as  to  contributory  negligence. 

Cited  in  Whitsett  y.  Chicago,  R.  I.  &  P.  R.  Co.  67  Iowa,  160,  26  M.  W.  104, 
holding  question  of  contributory  negligence  in  brakeman's  passing  from  car 
to  car  to  be  for  jury. 

46  AM.  REP.  70,  CHAMBERS  v.  WATSON,   60  IOWA,   SSO,   14  N.  W. 

SS6. 
Parol  evidence  to  explain  ambiguity  In  Instrument. 

Cited  in  Sullivan  v.  Collins,  20  Colo.  628,  30  Pac.  334,  holding  parol  evi- 
dence admissible  to  show  that  description  used  in  deed  designated  oertain 
property;  Frick  v.  Fritz,  116  Iowa,  438,  01  A.  S.  R.  166,  88  N.  W.  061,  holding 
parol  evidence  admissible  to  show  meaning  of  "101  yearlings  and  two-jrear- 
olds,"  in  chattel  mortgage. 
—  In  will. 

Cited  in  Chappell  v.  Missionary  Soc.  3  Ind.  App.  366,  60  A.  S.  R.  276,  20 
N.  £.  024,  holding  extrinsic  evidence  admissible  to  show  that  bequest  to  '^Chris- 
tian  Missionary  Society  of  this  State"  was  intended  for  missionary  socie^ 
of  Churches  of  Christ  in  Indiana;  Daugherty  y.  Rogers,  110  Ind.  264,  S  L.R.A. 
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S47,  20  N.  E.  770,  holding  extrinsic  evidence  admissible  to  explain  phrase  in 
will,  "in  addition  to  what  I  have  already  given  him,"  further  sum  of  $600; 
Flynn  v.  Holman,  110  Iowa,  731,  04  N.  W.  447,  holding  extrinsic  evidence  ad- 
missible to  complete  description  of  land  devised;  Re  Frahm,  120  Iowa,  85, 
94  N.  W.  444,  holding  parol  evidence  admissible  to  explain  latent  ambiguity  in 
testator's  contract  regarding  stock  in  corporation;  Irvin  v.  Rushville  Co-opera- 
tive Teleph,  Co.  161  Ind.  533,  100  A.  S.  R.  287,  63  L.RJ1.  593,  60  N.  E.  201; 
Eckford  v.  Eckford,  01  Iowa,  54,  26  L.R.A.  370,  58  N.  W.  1003;  Wheaton  v. 
Pope,  91  Minn.  200,  07  N.  W.  1046;  Sorenson  v.  Carey,  96  Minn.  202,  104  N. 
W.  958, — ^holding  extrinsic  evidence  admissible  to  explain  meaning  of  "my  farm" 
in  will;  Stewart  v.  Stewart,  06  Iowa,  620,  65  N.  W.  076,  holding  extrinsic 
evidence  admissible  to  show  land  testator  intended  in  will  and  by  him  mis- 
takenly described. 

Cited  in  reference  notes  in  40  A.  R.  321,  on  admissibility  of  parol  evidence 
to  identify  legatee;  30  A.  S.  R.  718;  81  A.  S.  R.  38, — on  parol  evidence  as  to 
wills;  35  A.  S.  R.  864;  30  A.  S.  R.  73,— on  parol  evidence  to  vary  will;  44  A. 
8.  R.  00,  on  parol  evidence  to  aid  construction  of  wills. 

Cited  in  notes  in  58  A.  R.  74,  on  admissibility  of  parol  evidence  to  identify 
and  explain  descriptions  and  terms  in  wills;  60  A.  S.  R.  281,  on  admissibility 
of  extrinsic  evidence  to  show  intention  of  testator;  60  A.  S.  R.  283,  on  ex- 
trinsic evidence  to  explain  mistake  in  will;  60  A.  S.  R.  287,  on  extrinsic  evi- 
dence to  identify  beneficiary  under  will;  60  A.  S.  R.  201;  6  L.RJL.(N.S.)  957; 
6  Ia.KA.  324,— on  admissibility  of  parol  evidence  to  identify  land  devised  by 
will;  3  L.RJL  840,  on  admissibility  of  extrinsic  evidence  to  explain  ambiguities 
in  wilL 
CcHistmotlon  of  will. 

Cited  in  Re  Lynch,  142  Cal.  373,  75  Pac.  1086,  on  construction  of  will  con- 
taining devise  of  land  not  owned. 

Cited  in  reference  note  in  51  A.  S.  R.  165,  on  errors  in  descriptions  in  wills. 

4«   AM.  REP.   78,  GAY  t.   GAY,   60  IOWA,   415»   14  N.  W.   288. 
Revocation  of  will. 

Cited  in  Ladd's  Will,  60  Wis.  187,  50  A.  R.  355,  18  N.  W.  734,  holding  will 
not  revoked  by  writing  words  "I  revoke  this  will"  after  will  which  were  no{ 
attested. 

Cited  in  reference  notes  in  48  A.  R.  123,  on  alteration  of  will  by  obliteration; 
48  A.  R.  242,  on  obliteration  revoking  will. 

Cited  in  note  in  28  A.  S.  R.  360,  on  cancelation,  obliteration,  or  mutilation 
as  revocation  of  will. 
—  I>eclaratlon8  by  testator  as  evidence  of. 

Cited  in  Glass  v.  Scott,  14  Colo.  App.  377,  60  Pac.  186,  holding  testator's 
declaration  long  after  revocation  inadmissible  to  show  intent;  Re  Dunahugh, 
130  Iowa,  602,  107  N.  W.  025,  holding  testator's  declaration  that  be  had 
executed  second  will  inadmissible  when  same  Is  not  proved;  Smith  v.  Ryan, 
136  Iowa,  335,  112  N.  W.  8,  holding  that  subsequent  declarations  as  to  wishes 
of  tcBUitOT  with  reference  to  his  disposition  of  property  cannot  be  considered 
to  establish  revocation  of  will;  Hoitt  v.  Hoitt,  63  N.  H.  476,  66  A.  R.  530,  3 
Atl  604  holding  testator's  declarations  that  he  understood  will  to  be  revoked 
jnadmissible  on  question  of  revocation. 
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Cited  in  note  in  24  LJUL(N.S.)   181,  on  admissibility  of  testator's  dedara- 
tions  as  to  intention  in  destroying  wilL 
Partial  revocation  of  will. 

Cited  in  Redliead  Bros.  v.  Wyoming  Cattle  Invest.  Co.  126  Iowa,  408,  102 
N.  W.  128,  holding  that  when  clause  in  will  has  been  partly  erased  but  is 
legible  and  another  clause  relating  to  same  thing  is  erased  so  as  to  be  illegible, 
first  clause  will  be  upheld. 

46  AM.  REP.   82,   MOSS  t.  BURLINGTON,   60  IOWA,   488,    15  N.  W. 
267. 

Municipal  liability  for  defects  or  obstructions  in  highway. 

Cited  in  reference  note  in  106  A.  S.  R.  374,  on  municipal  liability  for  in- 
juries to  horses  by  defects  in  streets. 

Cited  in  notes  in  58  A.  R.  526,  on  liability  of  municipality  for  absence  of 
railing  on  embankment  on  highway;  20  L.R.A.(N.S.)   743,  751,  on  liability  of 
municipality  for  defects  or  obstructions  in  streets. 
liiability  for  injury  to  runaway  horses. 

Cited  in  Byerly  v.  Anamosa,  79  Iowa,  204,  44  N.  W.  359^,  holding  city  liable 
for  injuries  to  runaway  horse  caused  by  failure  to  have  embankment  railed: 
Pratt  V.  Chicago,  R,  I.  &  P.  R.  Co.  107  Iowa,  287,  77  N.  W.  1064,  holding  that 
railroad  whose  negligence  at  crossing  was  cause  of  injury  cannot  escape  liability 
because  team  previously  became  frightened;  Nocks  v.  Whiting,  126  Iowa,  408, 
106  Am.  St.  Rep.  371,  102  N.  W.  109,  holding  town  liable  for  injury  to  horse 
running  at  large,  caused  by  failure  to  repair  street;  Bleil  v.  Detroit  Street  R. 
Co.  98  Mich.  228,  57  N.  W.  117,  holding  that  where  horse  is  frightened  breaks 
away  from  post  and  is  injured  by  running  into  rail  pile  in  street,  proximate 
cause  is  frightening;  Lane  v.  Wheeler,  35  Hun,  606,  holding  commissioners 
not  liable  for  failure  to  erect  barriers  at  unsafe  bridges  where  horses  run  away 
and  are  injured. 

Cited  in  notes  in  98  A.  D.  611,  on  liability  of  cities  and  towns  for  injuries 
to  or  by  horses  frightened  by  defects  in  highway;  18  L.R.A.  102,  on  duty  of 
town  to  provide  for  safety  of  runaway  horse;  8  L.R.A.(N.S.)  82,  on  municipal 
liability  for  injury  to  person  or  property  of  one  driving  over  defective  highway 
whose  horse  is  frightened  without  fault  of  either  party;  18  L.R.A.(N.S.)  1143,  on 
accident  occasioned  by  frightened  horse  as  proximate  result  of  absence  of  guard 
rail  in  highway;  18  L.R.A.(N.S.)  1144,  on  horses  not  under  control  as  proxi- 
mate result  of  absence  of  guard  rail  in  highway. 

46  AM.  RBP.  86,  REYNOLDS  T.  FLEMING,  SO  KAN.  106,  1  PAO.  61. 
Presumption  of  attorney's  authority  to  appear. 

Cited  in  Bonnifield  v.  Thorp,  71  Fed.  924,  holding  attorney  appearing  in 
court  for  party  presumed  to  have  authority;  Patterson  v.  Yancey,  97  Mo.  App. 
681,  71  S.  W.  845,  holding  that  where  one  of  three  attorneys  stated  that  he 
was  not  engaged  by  one  defendant  and  no  showing  is  made  of  other  attorney's 
authority  to  act,  appearance  was  unauthorized;  Kaufmann  v.  Drexel,  56  Neb. 
229,  76  N.  W.  559,  holding  presumptions  of  attorney's  authority  to  appear  not 
conclusive  and  may  be  assailed  in  action  on  judgment. 

Cited  in  note  in  126  A.  S.  R.  35,  36,  on  right  of  attorney  to  appear  for 
party  whom  he  assumes  to  represent. 
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Attorney's  aatbority  to  confess  Jndgment. 

Cited  in  reference  note  in  62  A.  S.  R.  768,  on  attorney's  authority  to  confess 
judgment  for  client. 

Col  lateral  attack  on  Jadirment. 

Cited  in  Green  v.  Green,  42  Kan.  664,  16  A.  S.  R.  610,  22  Pac.  730,  denying 
Talidity  of  judgment  where  attorney  appeared  specially  and  judgment  was 
thereafter  rendered;  Jones  v.  Kellogg,  51  Kan.  263,  37  A.  S.  R.  278,  33  Pac. 
097,  holding  that  want  of  jurisdiction  may  be  shown  by  outside  evidence;  Hayes 
County  V.  Wileman,  82  Neb.  669,  118  N.  W.  478,  holding  that  validity  of  judg- 
ment may  be  shown  by  extrinsic  proof;  Noyes  v.  Tootle,  8  Okla.  605,  68  Pac 
i>52,  on  outside  evidence  to  attack  judgment  on  jurisdictional  grounds. 
Validity  of  Judgments. 

Cited  in  Atchison,  T.  A  a  P.  R.  Co.  v.  Wagner,  33  Kan.  660,  7  Pac.  204, 
•denying  validity  of  judgment  where  verdict  though  approved  by  trial  court  is 
against  evidence;  Scott  v.  Royston,  223  Mo.  668,  123  S.  W.  464,  to  point  that 
Judg:ment  entered  upon  unauthorized  appearance  of  attorney  is  void. 

Cited  in  notes  in  76  A.  D.  147,  as  to  whether  judgment  by  unauthorized  ap- 
pearance of  attorney  is  void,  voidable,  or  conclusive;  21  L.R.A.  863,  on  in- 
iralidity  or  voidability  of  judgment  obtained  on  unauthorized  appearance  by 
-attorney. 

4«  AM.  REP.  90,  PEAK  t.  BlililOOTT,  SO  KAN.  156,   1  FAO.  499. 

Followed  without  discussion  in  Ingraham  v.  Ellicott,  30  Kan.  163. 
Misapplication  of  funds  generally. 

Cited  in  Com.  v.  Moore,  166  Mass.  613,  44  N.  E:  612,  holding  treasurer  guilty 
-of  embezzlement  when  he  deposits  funds  of  third  party  to  credit  of  company; 
Wisconsin  Marine  A  F.  Ins.  Co.  Bank  v.  Manistee  Salt  &  Lumber  Co.  77  Mich. 
76y  43  N.  W.  907,  holding  that  receiver  of  corporation  must  procure  discharge 
of  mortgage,  when  corporation  had  received  pay  for  such  discharge. 

IMstinguished  in  Vanderline  v.   Smith,   18  Mo.  App.   66,  holding  notes  not 
-paid  by  their  surrender  by  collecting  attorney  as  payment  on  his  debt. 
Ijien  on  and  right  to  reclaim  misappropriated  funds. 

Cited  in  Branch  v.  Milford  Sav.  Bank,  6  Kan.  App.  246,  47  Pao.  666,  holding 
that  owner  of  mortgage  may  recover  of  general  assignee  of  former  owner  in* 
surance  money  received  for  remittance;  Third  Nat.  Bank  v.  Stillwater  Gas  Co. 
-36  Minn.  76,  30  N.  W.  440,  holding  that  person  induced  by  fraud  to  make  loan 
maj  recover  it  from  third  person  obtaining  it  by  fraud;  Davenport  Plow  Co. 
▼.  Lamp,  80  Iowa,  722,  20  A.  S.  R.  442,  46  N.  W.  1040,  holding  trust  impressed 
on  funds  of  insolvent  corporation  for  proceeds  of  note  improperly  obtained 
l>y  it. 

died  in  note  in  16  L.R.A.(NJS.)  1101,  on  lien  on  commercial  paper  pur- 
-chased  by  bank  after  it  has  mingled  its  own  money  with  trust  funds. 

Not  followed  in  Re  Mulligan,  116  Fed.  716,  holding  that  owners  of  misap* 
propriated  cheek  have  no  lien  on  bank  balance  smaller  than  check,  or  stock  not 
purchased  with  it. 

Disapproved  in  Ferchen  v.  Amdt,  26  Or.  121,  46  A.  S.  R.  603,  29  L.ILA.  664, 
37   Pac.  161,  holding  proceeds  of  commission  sales  used  in  business  not  pre- 
ferred claim  on  accounting  of  insolvent  partnership. 
^'Against  assignee  or  receiver  of  bank  generally. 

Cited   in   Reeves   v.  Pierce,   64  Kan.   o02,   07    Pac.   1108,  holding  that   ward 
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whose  money  purchased  bank  stock  has  lien  on   its  property  purchased  with 
notice  from  assignee. 

Distinguished  in  Bowers  v.  Evans,  71  Wis.  133,  36  N.  W.  629  (dissenting 
opinion),  to  point  that  bonds  deposited  for  safe  keeping  and  converted  by  bonk 
are  not  preferred  claim  against  assignee  of  bank. 

—  Deposits  in  bank  for  special  purpose. 

Cited  in  CapiUl  Nat  Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  786,  69  A.  & 
R.  572,  69  N.  W.  115,  holding  that  funds  received  by  insolvent  bank  for  trans- 
mission constitute  trust  funds  and  do  not  pass  to  general  assignee;  Wallace  t* 
Stone,  107  Mich.  190,  65  N.  W.  113,  holding  that  funds  received  for  remittance 
but  mingled  with  other  funds  are  preferred  claims  against  receiver  of  bank; 
Ryan  v.  Phillips,  3  Kan.  App.  704,  44  Pac.  909,  holding  that  mortgagee  haa 
preferred  claim  against  assignee  of  bank  for  deposit  by  mortgagor  for  remit- 
tance to  mortgagee;  Kimmel  v.  Dickson,  5  S.  D.  221,  25  L.R.A.  309,  58  N.  W. 
561,  holding  that  money  left  with  bank  to  be  paid  on  delivery  of  deed  does  not 
pass  to  its  assignee;  Massey  v.  Fisher,  62  Fed.  958,  holding  that  money  deposit- 
ed to  pay  note  did  not  pass  to  receiver  if  cash  had  always  exceeded  deposit; 
Elliott  V.  Barnes,  31  Kan.  170,  1  Pac  767,  holding  that  maker  depositing 
money  to  pay  note  not  owned  by  bank  may  recover  from  assignee  amount  de- 
posited; Brockmeyer  v.  Washington  Nat.  Bank,  40  Kan.  376,  19  Pac.  855,  hold- 
ing that  depositor  has  no  claim  on  fund  deposited  in  another  bank  to  pay  him, 
imtil  he  assents  thereto;  Re  Davis,  119  Fed.  950,  holding  that  money  deposited 
to  be  paid  creditors  passes  to  trustee  in  bankruptcy  free  from  claims  of  bank; 
Hazeltine  v.  McAfee,  5  Kan.  App.  119,  48  Pac  886,  holding  that  deposit  improp* 
erly  used  and  not  traceable  into  specific  property  is  preferred  claim  against  as- 
signee; Mantagu  v.  Pacific  Bank,  81  Fed.  602,  holding  that  money  deposited  in  one 
bank  to  credit  of  another  does  not  pass  to  assignee  of  latter;  Welles  v.  Stout^ 
38  Fed.  807,  holding  that  unexpended  amount  contributed  to  restore  value  of 
security  of  national  bank  is  counterclaim  against  assessment  by  receiver. 

Distinguished  in  Kansas  State  Bank  v.  First  State  Bank,  9  Kan.  App.  839^ 
61  Pac.  868,  holding  assignee  of  bank  not  liable  to  pay  as  trust  fund  money 
improperly  used  by  assignor;  Bank  of  Blackwell  v.  Dean,  9  Okla.  626,  60  Pae.. 
226,  holding  deposit  made  to  meet  draft  drawn  not  preferred  claim  against 
estate  of  insolvent  bank. 

—  Deposits  by  public  oflleers. 

Cited  in  Independent  Dist  v.  Bang,  80  Iowa,  497,  45  N.  W.  908,  ho1din|^ 
school  district  entitled  to  preference  in  payment  from  assignee  not  receiving 
identical  money  deposited;  Myers  v.  Board  of  Education,  51  Kan.  87,  37  A.  S» 
R.  263,  32  Pac  658,  holding  moneys  deposited  without  authority  by  collector 
a  trust  fund  chargeable  on  entire  estate  of  insolvent  banker;  Independent  Dist 
V.  Beard,  83  Fed.  5,  holding  public  funds  improperly  deposited  preferred  claims- 
against  assignee  if  estate  has  been  augmented  thereby. 

Criticized  in  Shields  v.  Thomas,  71  Miss.  260,  42  A.  S.  R.  458,  14  So.  84, 
holding  taxes  deposited  by  officer  not  preferred  claim  unless  funds  can  be  traced 
to  assignee's  hands;  Lincoln  v.  Morrison  (Lincoln  Sav.  Bank  A  S.  D.  Co.  t. 
Morrison),  64  Neb.  822,  57  L.R.A.  885,  90  N.  W.  905,  holding  municipal  funds 
improperly  deposited  preferred  claim  on  funds  of  assignee  into  which  they  n&a^ 
be  traced. 

Not  followed  in  Spokane  County  v.  First  Nat.  Bank,  16  C.  C.  A.  81,  29  U.  8. 


Digitized 


by  Google 


813  NOTES  ON  AMERICAN  REPORTS.  [90 

App.  707,  68  Fed.  979,  holding  that  county  has  no  general  lien  for  its  deposits 

on  assets  of  insolvent  bank. 

^Deposits  by  agent,  trustee,  or  ezecntor. 

Cited  in  Cady  y.  South  Omaha  Nat.  Bank,  46  Neb.  766,  65  N.  W.  906,  holding 
that  owner  of  goods  can  recover  proceeds  thereof  deposited  by  commission  mer- 
chant to  his  overdrawn  account;  State  v.  Foster,  5  Wyo.  199,  63  A.  S.  R.  47, 
29  L.RJL  226,  38  Pac  126,  holding  that  trust  funds  mingled  with  trustee's 
money,  and  whole  sum  dissipated,  cannot  be  recovered  from  money  in  hands  of 
trustee's  assignee;  Officer  v.  Officer,  120  Iowa,  389,  98  A.  S.  R.  366,  94  N.  W, 
947,  denying  preference  where  executor  makes  general  deposit  of  trust  funds- 
in  bank  which  later  becomes  insolvents 

Cited  in  note  in  32  A.  S.  R.  129,  on  right  to  follow  trust  money  mingled 
with  trustee's  money  in  his  bank  account. 

Distinguished  in  Bishop  v.  Mahoney,  70  Minn.  238,  73  N.  W.  6,  holding  that 
improper  deposit  by  agent  must  be  traced  to  assignee  of  bank  to  be  preferred 

—  Collections  by  banks. 

Cited  in  Anheuser-Busch  Brewing  Asso.  y.  Morris,  36  Neb.  31,  53  N.  W. 
1037,  holding  that  creditor  for  collections  waives  preference  by  proving  claim 
against  insolvent  bank  and  accepting  dividends  without  claiming  preference; 
Foster  v.  Rincker,  4  Wyo.  484,  35  Pac.  470,  holding  that  unhonored  draft  on 
larger  fund  given  as  proceeds  of  collections  is  preferred  claim  against  insolvent 
bank;  Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  612,  86  A.  S.  R.  769,  86  N.  W.  21; 
Continental  Nat  Bank  v.  Weems,  69  Tex.  489,  5  A.  S.  R.  85,  6  S.  W.  802, — 
holding  collections  mingled  with  funds  of  insolvent  bank  preferred  claim  on 
money  in  assignee's  hands;  First  Nat.  Bank  v.  Sanford,  62  Mo.  App.  394, 
holding  collections  made  by  insolvent  bank  preferred  claims,  although  they  are- 
not  traced  into  assignee's  hands;  Windstanley  v.  Second  Nat.  Bank,  13  Ind. 
App.  544,  41  N.  E.  956,  holding  collections  by  bank  trust  funds  in  hands  of 
assignee,  if  money  or  its  representative  is  present;  Griffin  v.  Chase,  36  Neb» 
328,  54  N.  W.  572,  holding  mon^y  collected  by  bank  under  instructions  to  remit 
to  owner,  a  trust  fund  which  did  not  become  a  part  of  the  assets  of  the  bank 
on  its  failure  before  remitting. 

Not  followed  in  Philadelphia  Nat.  Bank  v.  Dowd,  2  L.R.A.  480,  38  Fed.  172,. 
holding  that  collection  mingled  with  funds  of  bank,  which  always  exceeds- 
amount  of  collection,  passes  to  receiver;  Bank  Comrs.  v.  Security  Trust  Co. 
70  N.  H.  536,  49  Atl.  113,  holding  that  collections  must  be  traced  to  assignee 
of  bank  to  be  preferred  claims. 
—Misappropriations  by  agent  generally. 

Cited  in  Hubbard  v.  Alamo  Irrig.  &  Mfg.  Co.  53  Kan.  637,  36  Pac.  1053, 
holding  that  money  mingled  with  his  own  is  trust  fund  chargeable  on  estate- 
of  deceased  insolvent  agent;  Skiff  v.  Stoddard,  63  Conn.  198,  21  L.R.A. 
102,  26  Atl.  874,  holding  purchasers  of  stock  on  margin  entitled  to  redeem  from 
assignee  of  broker. 
—Misappropriations  by  trustee  generally. 

Cited  in  Page  County  v.  Rose,  130  Iowa,  296,  6  L.R.A.(N.8.)  886,  306  N. 
W.  744,  8  A.  &  E.  Ann.  Cas.  114,  upholding  claim  for  trust  funds  in  hands  of 
trustee's  assignee  in  insolvency;  Whitcomb  v.  Carpenter,  134  Iowa,  227,  10  L.R.A» 
(N.S.)  928,  111  N.  W.  825,  upholding  owner's  right  to  recover  trust  funds  from 
assignee  in  insolvency,  though  the  sum  in  assignee's  hands  does  not  equal  trust 
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fund;  Ober  &  Sons  Co.  ▼.  Cochran,  118  Ga.  396,  98  A.  S.  R.  118,  45  S.  E.  382,  deny- 
ing recovery  from  assignee  of  money  collected  on  note  and  instead  of  being  paid  to 
owner  kept  and  transferred  to  assignee  in  bankruptcy;  Lincoln  v.  Morrison  (Lin- 
coln Sav.  Bank  &  S.  D.  Co.  v.  Morrison) ,  64  Neb.  822,  57  L.R.A.  885,  90  N.  W.  905, 
upholding  cestui  que  trust's  right  to  follow  trust  funds  into  mass  of  trustee's 
money  with  which  trusts  were  mingled,  so  long  as  any  portion  of  mass  re- 
mains; Farmers'  &  T.  Bank  v.  Kimball  Mill  Co.  1  S.  D.  388,  47  N.  W.  402, 
holding  that  property  purchased  by  officers  of  bank  with  misappropriated 
moneys  is  impressed  with  trust  in  favor  of  bank;  Evangelical  Synod  ▼. 
Schoeneich,  143  Mo.  662,  45  N.  W.  647,  holding  that  where  partnership  wrong- 
fully uses  trust  funds  cestui  que  trust  has  preferred  claim  against  its  insolvent 
«state. 

Not  followed  in  Pearson  v.  Haydel,  90  Mo.  App.  253,  holding  trust  property 
used  in  business  and  not  traced  to  trustee's  estate  not  preferred  claim. 

Cited  as  overruled  in  Re  Marsh,  116  Fed.  396,  holding  that  person  claiming 
trust  fund  in  hands  of  trustee  in  bankruptcy  must  show  latter  received  it. 
—  Misappropriations  by  executors  or  administrator. 

Cited  in  Smith  v.  Combs,  40  N.  J.  Eq.  420,  24  Atl.  9,  holding  legatees  pre- 
ferred creditors  in  estate  of  executor  who  had  received  sufficient  funds  to  pay 
legacies;  Merket  v.  Smith,  33  Kan.  66,  5  Pac.  394,  holding  that  heir  may  have 
adjudged  as  trust  property  land  purchased  with  funds  of  estate  by  adminis- 
trator; First  Nat.  Bank  v.  Hunwnel,  74  Colo.  259,  20  A.  S.  R.  257,  8  L.R.A. 
788,  23  Pac.  986,  holding  administrator  personally  liable  for  money  coming 
into  his  hands  which  decedent  received  for  transmission. 
Special  deposit  as  trust  or  bailment. 

Cited  in  Shopert  v.  Indiana  Nat.   Bank,  41   Ind.  App.  474,  83  N.   E.   515, 
holding  that  special  deposit  in  bank  creates  trust  or  bailment. 
"When  bank  deposit  is  special. 

Cited  in  note  in  16  L.R.A.  517,  on  when  deposit  in  bank  is  special  so  that 
title  remains  in  depositor. 

Identity  of  trust  funds. 

Cited  in  note  in  32  A.  S.  R.  128,  on  sufilciency  of  substantial  identity  of 
trust  funds. 

Ck>llectlons  by  bank  as  trust  fund. 

Cited  in  reference  note  in  59  A.  S.  R.  577,  on  collections  by  bank  as  trust 
fund. 
Bank's  right  to  apply  deposit  to  debt. 

Cited  in  Kimmel  v.  Bean,  68  Kan.  598,  104  A.  8.  R.  415,  64  L.Rw^  785, 
75  Pac.  1118,  upholding  bank's  right  to  apply  deposit  to  past  due  debt  of  de- 
positor who  failed  to  state  that  money  was  principal's. 

46  AH.  REP.  93,  SOHOOIj  DIST.  NO.  3S  t.  McCOT,  SO  KAN.  868,   1 

Pac.  97. 
Dismissal  from  professional  employment. 

Cited  in  School  Dist.  No.  18  v.  Davies,  69  Kan.  162,  76  Pac  409,  holding  ac- 
tion of  district  board  in  conjunction  with  county  superintendent  in  dismissing 
teacher  to  be  final  in  absence  of  fraud;  Meffert  v.  State  Bd.  of  Medical  Regis- 
tration, 66  Kan.  710,  1  L.RJl.(N.S.)  811,  72  Pac.  247,  upholding  statute  pro- 
viding for  revoking  physician's  license  for  immorality. 
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46  AM.  REP.   100,  FARLIN  v.  SOCK,  SO  KAN.  401,   1  PAC.  12». 
Validity  of  fraudulent  conveyance  to  innocent  person. 

Cited  in  Standard  Implement  Co.  v.  Parlin  &  O.  Co.  51  Kan.  632,  33  Pac. 
362,  upholding  mortgage  to  creditor  though  made  when  debtor  was  insolvent, 
being  made  in  good  faith;  Sparks  v.  Galena  Nat  Bank,  68  Kan.  148,  74  Pac. 
iJ19,  holding  innocent  mortgagee  of  fraudulent  vendee  protected  to  extent  of 
mortgage;  Hood  v.  Gibson,  8  Kan.  App.  588,  56  Pac.  148;  Tierney  v.  Claflin, 
15  R.  I.  202,  2  Atl.  762,  upholding  conveyance  to  innocent  grantee,  though 
grantor  was  guilty  of  fraud. 
Rights  of  fi^rantee  on  fraudulent  conveyance. 

Cited  in  Western  Grocer  Co.  v.  Alleman,  81  Kan.  543,  135  A.  S.  R.  398,  27 
LJI.A.  620,  106  Pac.  460,  to  point  that  grantee  of  fraudulent  grantor  may  be 
protected  as  innocent  purchaser,  although   consideration  was  antecedent  debt. 

Cited  in  reference  note  in  3  A.  S.  R.  139,  on  rights  of  bona  fide  purcliaser 
from  fraudulent  grantor. 
Liability  of  fraudulent  grantee. 

Cited  in  Chamberlin  v.  Jones,  114  Ind.  458,  16  N.  E.  178;  Doherty  v.  HoHiday, 
137  Ind.  282,  32  N.  E.  315, — holding  fraudulent  grantee  liable  to  creditors  to 
«xtent  of  property  conveyed. 

Cited  in  note  in  26  L.  ed.  U.  S.  361,  on  necessity  of  showing  fraudulent  in- 
lent  in  grantee  as  well  as  in  grantor  to  set  aside  deed  for  fraud. 
Pre«>exl8tlns  debt  as  consideration. 

Cited  in  note  in  36  L.R.A.  164,  165,  on  pre-existing  debt  as  consideration 
for  bona  fide  purchase  of  property  not  negotiable. 
Validity  of  conveyance  in  consideration  of  future  support. 

Cited  in  Harris  v.  Brink,  100  Iowa,  366,  62  A.  S.  R.  578,  69  N.  W.  684, 
holding  property  conveyed  in  consideration  of  future  support  liable  for  credit- 
or's claims  in  excess  of  support  furnished  grantee  in  good  faith;  Pettyjohn  v. 
Newhart,  7  Kan.  App.  64,  51  Pac.  969,  denying  validity  of  conveyance  in  part 
consideration  for  which  grantee  is  to  support  grantor,  to  extent  of  future 
support,  when  no  property  remains  for  creditors;  Jolly  v.  Kyle,  27  Or.  95,  39 
Pac  99,  upholding  conveyance  without  intent  to  defraud,  though  grantee  agrees 
to  support  grantor  gratuitously. 
Disbarment  of  attorney  for  misconduct. 

Cited  in  Re  Smith,  73  Kan.  743,  85  Pac.  584,  holding  that  attorney  may  be 
•disbarred   for   misconduct  as  well   as  statutory  causes. 
Title  under  mortgage  sale. 

Cited  in  Missouri  Valley  Land  Co.  v.  Barwick,  50  Kan.  57,  31  Pac.  68o, 
holding  that  title  under  mortgage  sale  relates  back  to  date  of  sale. 

46  AM.  REP.  104,  KANSAS  CITY,  ST.  J.  A  O.  B.  R.  CO.  v.  SIMPSON, 

80  KAN.   645,  3  PAG.  881. 
Carrier's  right  to  Umit  liability. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nicholai,  4  Ind,  App.  119,  51  A.  S. 
R.  206,  30  N.  K  424,  upholding  recovery  for  full  loss  of  baggage  though  con- 
tract limited  recovery  to  $100.00;  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457,  26 
A  8.  R.  107,  12  L.R.A.  799,  26  Pac.  665,  upholding  carrier's  right  to  limit 
recovery  to  specified  amount  unless  true  value  is  stated;  Chicago,  R.  I.  &  P. 
K.  Co.  V.  Harmon,  17  111.  App.  640;   CMalley  v.  Great  Northern  R.  Co.  86 
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Minn.  380,  90  N.  W.  974;  Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed. 
717,  6  Sup.  Ct.  Rep.  151, — holding  that  carrier  and  shipper  may  agree  on  value 
of  live  stock  shipped,  which,  if  fairly  made  will  bind  shipper  to  recover  sum 
not  greater  than  valuation;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Dill,  48  Kan.  210, 
29  Pac  148;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mason,  4  Kan.  App.  391,  46  Pac 
31, — ^holding  that  carrier  cannot  compel  as  condition  for  shipping  stock  that 
shipper  sign  contract  limiting  liability,  shipper  having  right  to  choose  between 
rates  and  contracts. 

Cited  in  reference  notes  in  48  A.  R.  742,  on  limitation  of  carrier's  liability^ 
13  A.  S.  R.  783,  on  validity  of  contract  with  shipper  limiting  carrier's  lia> 
bility. 

Cited  in  notes  in  67  A.  D.  215,  on  limitation  of  liability  of  carriers  of  animals 
by  contract;  23  A.  S.  R.  695,  on  carrier's  power  to  limit  amount  of  liability 
in  sum  less  than  injury  sustained;  7  L.R.A.  215,  on  right  of  carrier  of  goods 
to  limit  liability  by  contract;  12  L.R.A.  800,  on  effect  on  carrier's  liability 
of  valuation  fixed  in  bill  of  lading. 
—  For  negligenoe. 

Cited  in  Terre  Haute  &  L.  R.  Co.  v.  Sherwood,  132  Ind.  129,  32  A.  S.  R.  239, 
17  L.R.A.  339,  31  N.  K  781,  holding  that  carrier  may  limit  liability  for  loss 
from  special  perils,  though  not  for  negligence;  St.  Louis  &  S.  F.  R.  Co.  v. 
Tribbey,  6  Kan.  App.  467,  50  Pac.  458,  holding  that  carrier  of  live  stock  can- 
not limit  liability  for  gross  negligence;  Kiff  v.  Atchison,  T.  &  S.  F.  R.  Co. 
32  Kan.  263,  4  Pac.  401,  holding  carrier  shipping  goods  "at  owner's  risk" 
not  liable  for  loss  except  by  negligence;  Marr  v.  Western  U.  Tel^.  Co.  85 
Tenn.  529,  3  S.  W.  496,  denying  right  of  telegraph  company  to  limit  liability 
for  negligence  by  unfair  contract;  Southern  Exp.  Co.  v.  Owens,  146  Ala.  412, 
119  A.  S.  R.  41,  8  L.RJL.(N.S.)  369,  41  So.  752,  9  A.  &  E.  Ann.  Cas.  1143; 
Chicago  &  N.  W.  R.  Co.  v.  Chapman,  30  III.  App.  504;  Rosenfeld  v.  Peoria,  D. 
&  E.  R.  Co.  103  Ind.  121,  53  A.  R.  500,  2  N.  E.  344;  Doyle  v.  Fitchburg  R.  Co. 
166  Mass.  492,  55  A.  S.  R.  417,  33  L.RJL  844,  44  N.  E.  611;  Chicago,  R.  L 
&  P.  R,  Co.  V.  Witty,  32  Neb.  275,  29  A.  S.  R.  436,  49  N.  W.  183;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Lawler,  40  Neb.  356,  58  N.  W.  968;  Normile  v.  Oregon  Nav. 
Co.  41  Or.  177,  69  Pac.  928, — denying  carrier's  right  to  limit  liability  for 
negligence. 

Cited  in  reference  notes  in  46  A.  R.  781,  on  validity  of  stipulation  relieving 
carrier  of  live  stock  from  liability  for  negligence;  1  A.  S.  R.  728,  on  right  of 
carrier  of  animals  to  stipulate  against  negligence. 

Cited  in  notes  in  14  L.R.A.  434,  on  carrier's  power  to  limit  amount  of 
liability  in  cases  of  negligence;  1  L.R.A.(N.S)  987,  on  limiting  value  of  prop- 
erty as  affecting  amount  of  recovery  against  carrier  for  loss  by  negligence; 
4  E.  R.  C.  695,  on  right  of  carrier  to  exempt  himself  by  contract  from  liability 
for  negligence. 
lilability  of  carriers  of  live  stock. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311,  holding 
carrier  shipping  live  stock  liable  as  common  carrier. 

Cited  in  reference  note  in  1  A.  S.  R.  696,  on  liability  of  carriers  of  live 
stock. 
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4«    AM.  RJEIP.    108,   CARPENTER  t.   CARPENTER,    SO   KAN.    7ia,   t 
PAC.   132. 

IVliat  oonstitates  crneltj. 

Cited  in  Sullivan  v.  Sullivan,  52  Wash.  160,  100  Pac.  321;  MacDonald  v. 
.MacDonald,  156  CaL  666,  26  L.R.A(N.S.)  45,  102  Pac  927,— holding  that 
wrongful  infliction  of  grievous  mental  sutfering  constitutes  extreme  cruelty 
under  code,  even  though  no  injury  to  health  of  party  results  therefrom ;  Gabbey 
V.  Forgeus,  38  Kan.  62,  15  Pac  866,  on  what  constitutes  cruelty;  Barker  v. 
Barker,  25  Okla.  48,  26  L.R.A.(N.S.)  909,  106  Pac  347,  to  point  that  "extreme 
•cruelty"  may  exist  although  no  physical  or  personal  violence  is  inflicted,  as 
where  by  conduct  mental  feelings  are  greviously  wounded. 
«-EUititling  to  divorce. 

Cited  in  Barnes  v.  Barnes,  95  Cal.  171,  16  LJLA.  660,  80  Pac.  298,  upholding 
•divorce  granted  for  cruelty  in  that  wife  falsely  accused  husband  in  public  of 
grossest  immorality  and  personal  impurity;  Sylvia  v.  Sylvis,  11  Colo.  319,  17 
Pac.  912,  holding  wife's  abuse  of  husband  during  fits  of  rage  ground  for  divorce; 
Ogden  V.  Ogden,  17  App.  D.  C.  104,  holding  mental  and  physical  suffering  caused 
by  making  husband  butt  of  sneers,  etc,  charging  improper  conduct  with  other 
fen&ales  and  actual  assault^  sufficient  ground  for  divorce;  Pfannebecker  v. 
Pfannebecker,  133  Iowa,  426,  119  A.  8.  R.  608n,  110  N.  W.  618,  12  A.  &  £.  Ann. 
Cas.  643,  holding  mere  fault  finding  and  charges  of  having  too  much  to  do  with 
other  women  insufficient  ground  for  divorce;  Avery  v.  Avery,  33  Kan.  1,  52  A. 
R.  523,  5  Pac.  418,  holding  continued  abuse  of  wife  by  words  and  letters,  to- 
other with  charging  that  she  committed  abortion  on  herself,  ground  for  di- 
voree;  Wagner  v.  Wagner,  36  Minn.  239,  30  N.  W.  766,  holding  groundless 
charge  of  adultery  made  by  husband  to  wife  ground  for  divorce;  Williams  v. 
Williams,  101  Minn.  400,  112  N.  W.  528,  holding  extensive  charges  of  infidelity 
with  other  women  causing  loss  of  friends,  business,  etc,  ground  for  divorce; 
Biaget  T.  Maget,  86  Mo.  App.  6,  holding  excessive  sexual  intercourse  to  detri- 
ment <^  wife's  health  ground  for  divorce;  Berdolt  v.  Berdolt^  66  Neb.  792,  77 
N.  W.  399,  holding  false  charge  of  incompetency  to  have  sexual  intercourse, 
causing  mental  suffering,  etc,  ground  for  divorce;  Ellison  v.  Ellison,  65  Neb. 
412,  91  N.  W.  403,  holding  use  of  abusive  names  to  wife  causing  mental  suf- 
fering and  heart  disease,  ground  for  divorce;  Jones  v.  Jones,  62  N.  H.  463, 
holding  mere  desertion  of  husband  by  wife  with  threat  of  prosecution  for  big* 
amy,  without  proof  of  mental  or  physical  suffering,  not  ground  for  divorce; 
Robinson  v.  Robinson,  66  N.  H.  600,  49  A.  S.  R.  632,  16  L.R.A.  121,  23  Atl. 
362,  holding  practice  of  Christian  Science  healing  ground  for  divorce  as  being 
cruelty  to  husband;  Mahnken  v.  Mahnken,  9  N.  D.  188,  82  N.  W.  870,  holding 
mere  abusive  language  because  wife  spent  more  than  husband  wished  not  cruelty 
mm  ground  for  divorce;  Massey  v.  Massey,  40  Ind.  App.  407,  80  N.  E.  977  (dis- 
flenting  opinion),  on  cruelty  as  ground  for  divorce. 

Cited  in  reference  note  in  50  A.  R.  642,  on  accusation  of  unchastity  by  hus- 
band as  ground  for  divorce  by  wife. 

Cited  in  notes  in  51  A.  R.  736;    18  L.RJL(NJ3.)    312,— making  charges  of 
adultery  as  ground  for  divorce;  66  A.  8.  R.  80,  81,  on  charge  of  adultery  or 
uiidiastity  as  cruelty  justifying  divorce. 
Meaning  of  residence  In  divorce  statute. 

Cited  in  Beach  v.  Beach,  4  Okla.  369,  46  Pac.  614,  holding  actual  residence 
necessary  to  give  court  jurisdiction   in   divorce  suit  which  cannot  be  waived 
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by  parties;  Hamill  v.  Talbott,  81  Mo.  App.  210;  Smith  v.  Smith,  7  N.  D.  404, 
76  N.  W.  783, — ^holding  residence  in  divorce  statute  to  mean,  domicil;  Dormitzer 
V.  German  Sav.  &.  Loan  Soc  23  Wash.  132,  62  Pac.  862,  on  meaning  of  resi- 
dence in  divorce  statute. 

Cited  in  note  in  12  L.R.A.(N.S.)   1101,  on  character  of  residence  essential  to 
give  jurisdiction  in  divorce  proceeding. 
Right  to  jury  trial  in  dlToroe  suit. 

Cited  in  Masterman  v.  Masterman,  58  Kan.  748,  51  Pac  277,  holding  defend- 
ant in  divorce  suit  not  entitled  to  jury  trial  as  matter  of  right. 

46  AH.  REP.    112,   HANCOCK  v.  RAND,   94  N.  T.   1. 

Who  is  guest  at  hotel. 

Cited  in  Holstein  v.  Phillips,  146  N.  C.  366,  14  L.R.A.(N.S.)  475,  59  8.  £. 
1037,  14  A.  &  £.  Ann.  Cas.  323,  holding  person  entering  hotel  without  prear- 
rangement  as  to  terms,  to  be  guest  and  not  boarder;  Ferris's  Estate,  7  Pa.  Dist. 
R.  425,  28  Pittsb.  L.  J.  N.  S.  444,  holding  relation  between  keeper  of  hotel  on  Euro- 
pean plan  and  patron  to  be  that  of  innkeeper  and  guest;  Fay  v.  Pacific  Improv. 
Co.  93  Cal.  253,  27  A.  S.  R.  198,  16  L.R.A.  188,  26  Pac.  1099,  on  who  is  guest  at 
hotel;  Moon  v.  Yarian,  147  111.  App.  383,  holding  that  innkeeper  is  liable  as 
such  for  loss  of  baggage,  although  owner  pays  for  lodging  by  week,  so  long 
as  he  has  done  nothing  to  divest  himself  of  his  status  as  traveler;  Newcombc 
V.  Anderson,  11  Ont.  Rep.  665,  holding  that  relation  of  innkeeper  and  guest  did 
not  arise  where  agreement  was  to  pay  $50  per  month  for  room  and  board. 

Cited  in  reference  notes  in  58  A.  D.  785;  73  A.  S.  R.  892, — on  who  are  guests 
at  inn;  22  A.  S.  R.  268,  on  guests  at  inn;  38  A.  S.  R.  569,  as  to  who  are 
'^guests*'  and  boarders  of  inn. 

Cited  in  notes  in  62  A.  D.  588;  105  A.  S.  R.  939, — on  agreement  as  to  price  of 
board  as  affecting  person  as  guest  or  boarder  at  inn;  62  A.  D.  589,  on  effect  on 
his  status  as  guest  of  agreement  with  innkeeper  as  to  time  of  stay;  14  LJELA. 
(N.S.)  476,  on  payment  of  board  by  week  as  affecting  relation  between  pro- 
prietor of  hotel  and  one  making  no  arrangement  as  to  time  of  stay. 

Distinguished  in  Homer  v.  Harvey,  3  N.  M.  307,  5  Pac.  329,  holding  person 
renting  room  in  hotel  for  permanent  home  not  guest;   Crapo  v.  Rockwell,  4S 
Misc.  1,  94  N.  Y.  Supp.  1122,  holding  person  taking  rooms  in  hotel,  keeping 
same  for  sixteen  months,  to  be  boarder  and  not  guest. 
—  Effect  of  prearrangement  of  terms. 

Cited  in  Magee  v.  Pacific  Improv.  Co.  98  Cal.  678,  35  A.  S.  R.  199,  33  Pac. 
772,  holding  arrangement  for  weekly  rate  not  determinative  of  question  whether 
party  is  guest  or  boarder;  Bullock  v.  Adair,  63  111.  App.  30,  holding  persons 
renting  room  at  hotel  by  week  for  three  months  to  be  guest,  occupation  being 
transient;  R.  L.  Polk  &  Co.  v.  Melenbacker,  136  Mich.  611,  39  N.  W.  867,  hold- 
in  person  entering  hotel  as  guest  retains  status  though  charged  weekly  rate; 
Metzger  v.  Schnabel,  23  Misc.  698,  52  N.  Y.  Supp.  105,  holding  Army  officers 
taking  room  in  hotel  for  indefinite  period  at  stated  price  to  be  guest:  Re 
Brewster,  39  Misc.  689,  80  N.  Y.  Supp.  666,  holding  mere  fixing  of  price  to  be 
paid  insufficient  to  render  party  boarder  instead  of  guest. 
liiablllty  of  innkeepers. 

Cited  in  reference  notes  in  73  A.  S.  R.  610,  on  liability  of  innkeepers;  1 
A.  S.  R.  221,  on  innkeeper's  right  to  exculpate  himself  from  liability. 
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—For  loss  of  money  stolen  by  clerk. 

Cited  in  Taylor  v.  Downey,  104  Mich.  532,  63  A.  S.  R.  472,  29  L.R.A.  92,  62: 
N.  W.  716,  holding  hotel  keeper  not  liable  to  boarder  for  loss  of  money  stolen 
from  deposit  drawer  by  clerk;  Curtis  v.  Murphy,  63  Wis.  4,  53  A.  R.  242,  22  N. 
W.  825,  holding  that  person  going  to  hotel  near  residence  with  disreputable 
woman,  registering  as  man  and  wife,  cannot  recover  money  stolen  by  night  clerk. 
Uability  of  boarding  house  keeper. 

Cited  in  Siegman  v.  Keeler,  4  Misc.  528,  24  N.  Y.  Supp.  821,  holding  boarding 
house  keeper  not  liable  to  boarder  as  insurer. 

4e  AM.  REP.   182,  SAUIiSBURY  v.  ITHACA,  94  N.  Y.  27. 
Municipal  liability  for  damages. 

Cited  in  Cain  v.  Syracuse,  95  N.  Y.  83,  holding  city  not  liable  for  failure  to 
pass  ordinance  raising  building  rendered  dangerous  by  fire;  Chalkley  v.  Rich- 
mond, 88  Va.  402,  29  A.  S.  R.  730,  14  S.  E.  339,  holding  city  liable  for  negli- 
geni  alteration  of  sewer  where  city  aided  in  work. 

Cited  in  note  in  108  A.  S.  R.  151,  on  liability  of  municipal  corporations  for 
injuries  from  defective  public  places. 

Distinguished  in  Birch  v.  New  York,   190  N.  Y.  397,   18  L.R.A.(N.S.)    595, 
83  N.  E.  51,  holding  that  city  was  not  liable  for  injury  to  person  on  property 
bought  for  park  purposes,  before  dedication. 
I>iit7  and  liability  as  to  streets. 

Cited  in  notes  in  47  A.  R.  827;  103  A.  S.  R.  260;  20  L.R.A.(N.S.)  568,— on 
liability  of  municipality  for  defects  or  obstructions  in  streets;  21  L.R.A.  266, 
on  liability  of  municipal  corporation  for  ice  on  streets  or  sidewalks  in  case  of 
negligence;  30  A.  S.  R.  385,  on  municipal  liability  for  negligence  of  officers 
and  agents  as  to  public  streets;  63  A.  D.  354,  on  municipal  liability  for  failure 
to  repair  streets  and  highways;  5  L.R.A.  144,  on  duty  of  municipal  corpora- 
tion to  keep  streets  in  repair;  5  L.R.A.  254;  10  L.R.A.  736, — on  municipal 
duty  to  keep  streets,  and  sidewalks  in  safe  condition,  and  liability  for  failure 
to  do  so. 
—  ClUes. 

Cited  in  Wheeler  v.  Ft.  Dodge,  131  Iowa,  566,  9  L.R.A.(N.S.)  146,  108  N.  W. 
1057,  holding  city  liable  for  allowing  wire  to  be  stretched  over  street  for  pur- 
pose of  acrobatic  performance  from  which  performer  fell  injuring  plaintiff; 
Williams  v.  Grand  Rapids,  59  Mich.  61,  26  N.  W.  279,  denying  city's  liability 
for  failure  to  keep  crosswalk  in  repair;  Detwiler  v.  Lansing,  95  Mich.  484, 
55  N.  W.  361,  holding  that  city  permitting  private  bridge  erected  in  public 
street  to  remain  as  apparent  invitation  to  public  to  cross,  is  charged  with  duty 
of  repair;  Pettingill  v.  Yonkers,  4  N.  Y.  S.  R.  830,  holding  city  liable  for  in- 
juries caused  by  failure  to  guard  embankment  in  street  which  had  existed  two 
months;  Bennett  v.  Sing  Sing,  38  N.  Y.  S.  R.  347,  14  N.  Y.  Supp.  463,  hold- 
ing city  liable  for  injuries  caused  by  sidewalk  being  left  several  feet  higher 
than  street  with  rocks  at  edge;  McCormick  v.  Amsterdam,  43  N.  Y.  S.  R.  604, 
18  N.  Y.  Supp.  272,  holding  city  liable  for  failure  to  repair  street  adopted 
as  street  though  laid  out  by  individuals;  Lehn  v.  Brooklyn,  46  N.  Y.  S.  R. 
648,  19  N.  Y.  Supp.  668,  holding  city  liable  for  failure  to  repair  plank  walk 
-when  it  had  notice  of  defects;  Beekman  v.  New  York,  18  Misc.  509,  41  N.  Y. 
Snpp.  990,   denying  city's  liability   for  injuries   received  by  falling  on   walk. 
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defect  not  being  obvious  and  city  having  no  notice  thereof;  Law  y.  EJngsley, 
82  Hun,  76,  31  N.  Y.  Supp.  88,  holding  city  liable  for  failure  to  repair  walks 
though  duty  to  repair  is  imposed  on  abutting  owners;  Johnson  v.  Poughkeepsie, 
29  App.  Div.  16,  61  N.  Y.  Supp.  190,  holding  city  not  liable  for  mason's  fail- 
ure to  light  pile  of  sand  used  in  repairing  street,  of  which  they  had  no  notice; 
Brush  V.  New  York,  69  App.  Div.  12,  69  N.  Y.  Supp.  61,  upholding  city's  lia- 
bility in  allowing  long  deep  rut  to  remain  in  unpaved  street  for  month  to  be 
for  jury;  Bartley  v.  New  York,  102  App.  Div.  23,  92  N.  Y.  Supp.  82,  holding 
city  liable  for  injuries  received  by  stepping  into  hole  in  walk  in  daylight; 
Urquhart  v.  Ogdensburgh,  97  N.  Y.  238,  holding  city  liable  for  failure  to  take 
action  in  regard  to  dangerous  condition  of  sidewalk  made  by  change  in  grade 
by  property  owner;  Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  469,  11  N.  E. 
43,  holding  city  liable  for  injuries  received  on  pile  of  ice  on  walk  which  had 
existed  two  weeks;  Jewhurst  v.  Syracuse,  108  N.  Y.  303,  16  N.  E.  409,  holding 
city  liable  for  injuries  received  on  defective  walk  built  by  individual  where 
portion  was  on  city  street,  and  walk  had  been  defective  for  year;  Birch  ▼. 
New  York,  190  N.  Y.  397,  18  L.RA.(N.S.)  696,  83  N.  E.  61,  holding  city  not 
liable  for  failure  to  repair  pier  purchased  for  park  purposes  before  dedication 
to  public  use;  Huntington  v.  McClurg,  22  Ind.  App.  261,  63  N.  E.  668;  Wil- 
liams V.  Petoskey,  108  Mich.  260,  66  N.  W.  66;  Graham  v.  Albert  Lea,  48 
Minn.  201,  60  N.  W.  1108;  Streeter  v.  Breckenridge,  23  Mo.  App.  244;  MeVee 
V.  Watertown,  92  Hun,  306,  38  N.  Y.  Supp.  870, — ^holding  city  adopting  street 
or  walk  liable  for  failure  to  repair  as  if  constructed  by  city;  Mahoney  v. 
Helena,  96  Fed.  790,  on  city's  liability  for  care  of  streets;  Bullock  ▼.  New  York, 
99  N.  Y.  664,  2  N.  C.  1,  on  city's  duty  to  repair  walks. 

Cited  in  reference  notes  in  3  A.  S.  R.  698,  on  liability  of  city  having  power 
to  repair  sidewalk,  for  failure  to  do  so;  8  A.  S.  R.  149,  on  liability  of  eit^  for 
injuries  from  defective  sidewalks. 

—  Villages. 

Cited  in  Higgins  v.  Glens  Falls,  33  N.  Y.  S.  R.  Ill,  11  N.  Y.  Supp.  289,  hold- 
ing village  liable  for  failure  to  repair  walk  iised  for  years  as  such  though  it 
consisted  of  natural  rock;  Nelson  v.  Canisteo,  100  N.  Y.  89,  2  N.  E.  473; 
McSherry  v.  Canandaigua,  129  N.  Y.  612,  29  N.  E.  821;  Seymour  v.  Salamanca, 
137  N.  Y.  364,  33  N.  E.  304;  Hungerford  v.  Waverly,  66  Misc.  186,  107  N.  Y. 
Supp.  291, — ^holding  villages  liable  for  injuries  caused  by  failure  to  repair 
streets. 

—  Towns. 

Cited  in  Lambert  v.  Pembroke,  66  N.  H.  280,  23  Atl.  81,  nolding  town  liable 
for  injuries  resulting  from  defective  condition  of  side  walk  which  town  per- 
mitted property  owner  to  build;  Birngruber  v.  East  Chester,  64  App.  Div.  80, 
66  N.  Y.  Supp.  278,  holding  town  liable  to  keep  walk  in  repair  which  it  con- 
structed in  unincorporated  village. 
«- Abutting  owner. 

Cited  iD  Robert  v.  PoweU,  24  Misc.  241,  62  N.  Y.  Supp.  918,  denying  liabil- 
ity of  abutting  owner  for  maintaining  carriage  stone  at  edge  of  walk  where 
eight  feet  is  left  for  walk;  Rochester  v.  Campbell,  123  N.  Y.  406,  20  A.  8.  R. 
760,  10  L.R.A.  393,  25  N.  £.  937,  holding  abutting  owner  not  liable  for  amount 
of  judgment  recovered  against  city  for  failure  to  repair  walk  only  being  liable 
for  cost  of  repairs. 
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46   AM.  ItEP.    124,  BOWfIN  v.  BECK,   94   N.  Y.   86. 
Crnuitee*8  assumption  of  mortage. 

Cited  in  Martin  y.  Splivalo,  69  Cal.  611,  11  Pac.  484,  holding  grantee  taking 
subject  to  mortgage  which  he  agrees  to  pay,  takes  title,  though  he  fail  to  pay 
mortgage;  Smith  v.  Davis,  90  Mo.  App.  533,  holding  grantee  assuming  mort- 
gage debt  as  part  of  consideration  which  he  agrees  to  pay  liable  as  principal 
debtor;  Hazard  v.  Wilson,  22  Misc.  397,  60  N.  Y.  Supp.  280,  upholding  en- 
forcement agreement  of  party  assuming  mortgage;  Fairchild  v.  Lynch,  99  N. 
Y.  359,  2  N.  E.  20,  upholding  right  of  grantor  of  premises  subject  to  mortgage 
who  has  paid  bond  to  recover  amount  from  grantee;  Thompson  y.  Cheesman, 
15  Utah,  43,  48  Pac.  477,  holding  that  grantee  promising  to  pay  grantor's  mort- 
gage becomes  principal  debtor  with  grantor;  Willard  v.  Wood,  135  U.  S.  309, 
34  Jj.  ed.  210,  10  Sup.  Ct.  Rep.  831,  on  enforcement  of  grantee's  covenant  in 
deed  subject  to  mortgage  which  grantee  asstmies. 

Cited  in  notes  in  78  A.  D.  85,  on  effect  of  acceptance  by  grantee  of  deed  stipu- 
lating for  his  paying  mortgage  on  his  personal  liability  for  the  debt;  47  A.  R. 
473y  on  effect  of  grantee's  acceptance  of  deed  conditioned  to  be  subject  to  mort- 
gage; 25  L.RJL  275,  on  right  of  mortgagee,  creditor,  or  lienor  to  sue  one  pur- 
chasing subject  to  mortgage,  debt,  or  lien. 
lilability  under  invalid  deed. 

Cited  in  Sanger  v.  Warren,  91  Tex.  472,  66  A.  S.  R.  913,  44  S.  W.  477, 
holding  undisclosed  principals  of  second  vendee  who  assumed  payment  of  notes 
to  original  vendor,  not  liable  since  conveyance  being  at  common  law,  sealed, 
deed's  effect  was  same  though  seal  was  dispensed  with;  Willard  v.  Wood,  4 
Mackey,  638;  Willard  v.  Wood,  1  App.  D.  C.  44, — holding  grantee  assuming 
mortgage  by  deed  unsigned  or  sealed  by  him,  not  liable  to  mortgagee  as  upon 
specialty. 
Grantee's  liability  on  covenants  in  deed. 

Cited  in  Parker  v.  Carter,  91  Ark.  162,  134  A.  S.  R.  60,  120  8.  W.  836,  hold- 
ing that  deed  signed  by  grantor  alone,  when  accepted  by  grantee,  becomes 
mutual  contract  of  parties  and  promises  of  grantee  therein,  are  governed  by 
statute  of  limitations  respecting  written  instruments;  Sanitary  Dist.  v.  Martin, 
227  111.  260,  81  N.  E.  417,  10  A.  &  E.  Ann.  Gas.  227,  upholding  specific  per- 
formance of  grantee's  covenant  to  build  levee,  that  deed  is  signed  by  grantor 
alone;  Midland  R.  Co.  v.  Fisher,  125  Ind.  19,  21  A.  S.  R.  189,  8  L.R.A.  604, 
24  N.  £.  756,  holding  deed  poll  accepted  by  grantee  to  be  mutual  contract  of 
parties;  Graves  v.  Deterling,  3  N.  Y.  S.  R.  128,  holding  condition  in  deed  to 
be  covenant  though  deed  not  signed  by  grantee;  Post  v.  West  Shore  R.  Co.  50 
Hun,  301,  3  N.  Y.  Supp.  172,  holding  grantee  axscepting  deed  and  entering  into 
possession  thereunder  bound  to  restore  public  road  as  per  agreement;  Hallen- 
beck  y.  Kindred,  109  N.  Y,  620,  15  N.  E.  887,  2  Silv.  Ct.  App.  4,  holding  grantee 
covenanting  to  assume  condition  of  contract  between  grantor  and  third  party 
liable  in  suit  for  supplies  furnished  under  said  contract;  Kelly  v.  Nypano  R. 
Co.  23  Pa.  Co.  Ct.  177,  holding  that  when  deed  of  right  of  way  to  railroad, 
provided  for  fence,  subsequent  grantee  bound  to  comply  with  condition;  Thistle 
▼.  Jones,  45  Misc.  215,  92  N.  Y.  Supp.  113,  on  binding  force  of  condition  in 
deed,  upon  grantee. 

Cited  in  notes  in  126  A.  S.  R.  853,  364,  on  liability  of  grantee  on  covenants 
and  conditions  in  deed;  23  LuR-A.  400,  on  liability  of  grantee  on  condition  of 
deed  poll. 

Am.  Rep.  Vol.  XIX.— 21. 
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Ck>Ycnant8  running  iviUi  tlie  land. 

Cited  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319,  29  L.R.A.  500,  41 
N.  E.  441,  holding  condition  in  deed  providing  for  payment  to  grantor  and 
assign  of  fiowage  damages  caused  by  reservoir  conveyed  to  be  covenant  run- 
ning ivith  land;  Round  Lake  Asso.  v.  Kellogg,  141  N.  Y.  348,  36  N.  £.  326, 
holding  that  party  accepting  lease  bound  by  condition  as  will  as  assignee; 
Ome  V.  Fridenberg,  143  Pa.  487,  24  A.  S.  R.  567,  22  Atl.  832,  28  W.  N.  C.  545, 
on  covenants  running  with  land. 

Cited  in  note  in  82  A.  S.  R.  679,  on  covenants  as  to  payment  of  mortgage 
debts  running  with  the  land. 

46  AM.  REP.   196,  THORNE  t.  TURCK,  94  N.  T.  90. 
What  oonstitutes  larceny. 

Cited  in  People  t.  Morse,  99  N.  Y.  662,  2  N.  E.  45,  3  N.  Y.  Crim.  Rep.  321» 
holding  person  with  intent  to  steal,  taking  money  to  secure  fidelity  of  derk 
and  appropriating  same  guilty  of  larceny;  People  y.  Dumar,  106  N.  Y.  602,  1$ 
N.  E.  325,  8  N.  Y.  Crim.  Rep.  263,  holding  larceny  not  established  by  proof  of 
sale  on  credit  induced  by  fraud;  People  y.  Sanborn,  14  N.  Y.  S.  R.  123,  on  what 
constitutes  larceny;  People  v.  Gardner,  73  Hun,  66,  25  N.  Y.  Supp.  1072,  9  N. 
Y.  Crim.  Rep.  124,  on  taking  with  owner's  consent  as  larceny. 
—  By  trick. 

Cited  in  People  v.  Miller,  64  App.  Div.  450,  72  N.  Y.  Supp.  253,  16  N.  Y.  CMm. 
Rep.  67,  holding  obtaining  money  with  intent  to  steal  by  representing  scheme  for 
making  big  money  for  person  investing  who  thereby  invested,  not  to  constitute 
larceny;  Soltau  y.  Gerdau,  119  N.  Y.  380,  16  A.  S.  R.  843,  23  N.  E.  864  (affirm- 
ing 48  Hun,  537,  1  N.  Y.  Supp.  163),  holding  party  obtaining  rubber  upon  rep- 
resentation of  delivery  to  another  under  contract  of  sak^  but  with  intent  to 
steal  same,  guilty  of  larceny  of  rubber. 
What  constltntes  a  felony. 

Cited  in  People  y.  Lyon,  33  Hun,  623,  2  N.  Y.  Crim.  Rep.  484,  holding  under 
statute  defining  felony  as  crime  punishable  by  death  or  imprisonment  in  State 
Prison,  crimes  known  as  felonies  at  common  law  which  come  within  statute  are 
felonies,  those  not,  are  not  felonies  unless  made  so  by  statute  other  than  one 
in  question;  People  y.  Sweeney,  41  Hun,  332,  4  M.  Y.  Crim.  Rep.  275,  on  what 
constitutes  felony. 
Wbat  constitutes  Illegal  arrest. 

Cited  in  Knickerbocker  Steamboat  Co.  y.  Cu^ack,  97  C.  0.  A.  56,  172  TM.  358, 
19  A.  &  E.  Ann.  Cas.  968,  holding  that  under  New  York  Code  arrest  without 
warrant  of  person  charged  only  with  misdemeanor,  not  committed  in  officer's  pres- 
ence, is  illegal. 
Recovery  for  illegal  arrest. 

Cited  in  Crumeill  y.  Hill,  2  N.  Y.  City  Ct  Rep.  286,  holding  person  illc^lly 
arrested  for  misdemeanor  and  locked  up  entitled  to  reeover  for  arrest  if  he 
did  not  voluntarily  accompany  officer;  Warren  y.  Dennett,  17  Misc.  86,  39  N.  Y. 
Supp.  830,  upholding  complaint  for  false  imprisonment  though  complaint  faiU 
to  all^e  arrest  was  "unlawful  and  without  authority  of  law^  where  facts  al- 
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l6ged  show   arrest  unlawful;    State  v.  Williams,   45  Or.   314,   67   L.R.A.   166, 
77  Pac.  965,  on  rights  of  person  illegally  arrested  without  warrant. 
Reversal  of  jodgment  for  harmless  error. 

Cited  in  Clover  v.  Greenwich  Ins.  Co.  101  N.  Y.  277,  4  N.  E.  724;  Fay  v.  Muhl- 
ker,  1  ^liec.  S21,  20  N.  Y.  Supp.  671,  48  N.  Y.  S.  R.  699;  Prior  v.  Flagler,  13 
Misc.  115,  34  N.  Y.  Supp.  152, — denying  reversal  of  judgment  for  harmless  error. 

46  AM.  REP.   128,  PEOPLE  v.  NOELKE,  04  N.  Y.   187. 
IxKtery. 

Cited  in  Wright  v.  Hart,  182  N.  Y.  330,  2  L.R.A.(N.S.)  338,  75  N.  K  404,  3 
A.  &  £.  Ann.  Cas.  263  (dissenting  opinion),  on  sale  of  lottery  tickets. 

Cited  in  notes  in  3  LILA.  403,  on  lottery  as  game  of  chance;  7  L.RA..  603, 
on  criminal  prosecution  for  sale  of  lottery  tickets. 

—  \¥luit  constitates. 

Cited  in  State  v.  Willis,  78  Me.  70,  57  A.  R.  784,  2  Atl.  848,  holding  scheme 
to  be  lottery  though  prize  is  promised  to  each  ticket  holder;  Irving  v.  Britton, 
8  Misc.  201,  28  N.  Y.  Supp.  529,  holding  pool  on  horse  race  to  be  lottery;  Almy 
V.  McKinney,  5  N.  Y.  S.  R.  267,  holding  selling  tickets  for  numbers  which  if 
drawn  would  entitle  party  to  larger  sum,  to  be  dealing  in  lotteries;  Com.  v. 
Moorhead,  7  Pa.  Co.  Ot.  513,  on  meaning  of  term  lotteries. 

Cited  in  reference  note  in  66  A.  R.  478,  on  publication  of  a  lottery,  in  a  state 
where  unlawful,  to  be  conducted  in  a  state  where  lawful  as  criminal  offense. 

Cited  in  note  in  16  A.  S.  R.  42,  on  what  is  lottery. 

—  Agreement  to  purchase  lottery  tickets  in  state  legalizing  same. 
Cited  in  Hatch  v.  Hanson,  46  Mo.  App.  323,  holding  purchase  of  lottery  ticket 

in  state  legalizing  lotteries  not  affected  by  laws  of  state  where  parties  live; 
Roselle  v.  Farmers'  Bank,  141  Mo.  36,  64  A.  S.  R.  501,  39  S.  W.  274,  holding  agree- 
ment in  Missouri  to  share  lottery  winnings  in  another  state  to  be  void;  Good- 
rich v.  Houghton,  134  N.  Y.  116,  31  N.  E.  516  (affirming  55  Hun,  526,  9  N.  Y. 
Supp.  214),  holding  agreement  to  gamble  in  legalized  lotteries  of  another  state 
▼Did. 

—  Purchaser  of  lottery  ticket  as  accomplice  with  seller. 

Cited  in  People  v.  Kmerson,  6  N.  Y.  Crim.  Rep.  157,  5  N.  Y.  Supp.  374,  holding 
purchaser  of  lottery  ticket  not  accomplice  with  seller. 
Wliat  is  proper  on  cross-examination. 

Cited  in  State  v.  Kent,  5  N.  D.  516,  35  L.R.A.  518,  67  N.  W.  1052,  holding  that 
witness  should  not  be  asked  questions  which  simply  suggest  inference  of  guilt 
for  purpose  of  impeachment. 

Cited  in  notes  in  38  A.  S.  R.  897;  35  L.R.A.  673,-— on  cross-examination  of  de- 
fendant in  criminal  cases. 

—  Right  to  show  prior  conviction  of  crime  on. 

ated  in  State  v.  Kent,  5  N.  D.  516,  35  L.RwA.  518,  67  N.  W.  1052,  holding  it 
proper  on  cross-examination  to  ask  witness  concerning  past  transactions  which 
if  true  would  show  embezzlement;  Donahue  v.  Wippert,  7  Misc.  506,  28  N.  Y. 
Supp.  495,  holding  error  in  admission  of  evidence  of  arrest  of  witness  for  purpose 
of  affecting  credibility  cured  by  proof  of  conviction  imder  plea  of  guilty;  People 
ex  ret  Walters  v.  Lewis,  111  App.  Div.  375,  97  N.  Y.  Supp.  1057,  holding  on  charge 
of  neglect  of  duty  no  error  is  committed  by  asking  officer  on  cross  examination 
if  he  has  not  been  tried  and  found  guilty  on  other  similar  charges;  People  v« 
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Burns,  33  Hun,  296,  2  N.  Y.  Crim.  Rep.  415,  holding  it  proper  in  burglary  ta  ask 
defendant  on  cross  examination  if  he  had  not  been  three  times  convicted  of 
drunken  and  disorderly  conduct;  People  v.  Irving,  95  N.  Y.  541,  2  N.  Y.  Crim 
Rep.  171,  holding  it  proper  on  cross  examination,  in  court's  discretion  to  ask 
defendant  in  assault  if  he  had  not  assaulted  another  person;  People  v.  Hoogh- 
kerk,  96  N.  Y.  149,  67  How.  Pr.  256,  holding  that  defendant  in  arson  case  may 
be  asked  on  cross  examination  as  to  his  connection  with  other  fires;  Spiegel  v. 
Hays,  118  N.  Y.  660,  22  N.  E.  1105,  2  Silv.  a.  App.  428;  People  v.  Rose,  52  Hun, 
33,  4  N.  Y.  Supp.  787;  Perham  v.  Noel,  20  App.  Div.  516,  47  N.  Y.  Supp.  100,— 
holding  it  proper  on  cross-examination  to  ask  witness  if  he  has  been  convicted 
of  crime. 

Cited  in  notes  in  62  LJI.A.  347,  on  right  to  question  defendant  as  to  other 
crimes  on  cross-examination;  30  LltA.(N.S.)  851,  on  cross-examination  as  proper 
mode  of  proving  conviction  of  crime  for  purposes  of  impeachment. 

—  Right  to  show  prior  indictment  on. 

Cited  in  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141,  29  N.  E.  254;  Kober  v.  Miller, 
38  Hun,  184;  Hirschman  v.  Cohn,  38  App.  Div.  351,  56  N.  Y.  Supp.  602,— holding 
that  witness  cannot  be  discredited  by  showing  that  he  has  been  indicted. 

—  Right  to  aslc  diapara^ng  questions  on. 

Cited  in  Markgraf  v.  Klinge,  35  Misc.  196,  71  N.  Y.  Supp.  590,  holdmg  that 
counsel  may  ask  dbparaging  questions  on  cross-examination,  in  civil  suit;  Wal- 
lace V.  State,  41  Fla.  547,  26  So.  713,  holding  that  in  conspiracy  case,  defendant 
on  cross-examination  may  be  asked  if  he  visits  whorehouses. 

Cited  in  note  in  57  A.  R.  16,  on  right  of  prosecuting  attorney  to  ask  witness 
whether  he  has  ever  been  arrested. 
Method  of  impeaching  witness. 

Cited  in  notes  in  82  A.  S.  R.  32,  38,  on  impeachment  of  witness  by  proof  of 
character;  11  E.  R.  C.  156,  on  method  of  impeaching  witness. 
Privilege  of  witness  as  to  incriminating  testimony. 

Cited  in  reference  note  in  2  A.  S.  R.  356,  on  right  of  accused  offering  himself 
as  witness  to  refuse  to  answer  question  because  of  possible  incrimination. 

Cited  in  note  in  75  A.  S.  R.  332,  336,  on  privilege  of  witness  as  to  incriminating 
testimony. 
Participating  in  crime  to  secure  evidence  —  Criminal  liability  for. 

Cited  in  State  v.  Torphy,  78  Mo.  App.  206,  holding  detective  joining  in  crime 
for  purpose  of  detection  not  punishable;  People  v.  Molins,  10  N.  Y.  Supp.  130, 
holding  detective  employed  to  procure  testimony  and  who  entered  into  bargain 
with  defendant  for  such  purpose  not  to  be  accomplice;  People  v.  Levoy,  72  App. 
Div.  65,  76  N.  Y.  Supp.  783,  16  N.  Y.  Crim.  Rep.  49(5,  holding  persons  engaged  in 
procuring  evidence  for  purpose  of  punishment  for  crime,  not  accomplices;  Clem- 
ent V.  Bclanger,  120  App.  Div.  662,  105  N.  Y.  Supp.  537,  holding  operation  of 
slot  machine  by  agent  of  Excise  Board  to  secure  evidence,  not  gambling;  Clement 
v.  Stratton,  136  App.  Div.  83,  120  N.  Y.  Supp.  624,  holding  that  special  agents 
of  commissioner  of  excise  were  not  engaged  in  unlawful  practice  when  they  sought 
to  purchase  liquor  during  prohibited  hours,  in  order  to  entrap  dealer. 

Cited  in  note  in  25  LJl«A.  345,  on  instigation  or  consent  to  crime  of  selling 
obscene  prints  and  lottery  tickets  for  purpose  of  detecting  criminal  as  defense 
to  prosecution. 
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—  Kffect  of  on  testimony  as  witness. 

Cited  in  Orimm  v.  United  States,  156  U.  S.  604,  39  L.  ed.  550,  15  Sup.  Ct. 
Rep.  470  (affirming  50  Fed.  528),  upholding  conviction  for  sending  obscene  pic- 
tures through  mails  though  evidence  was  obtained  by  government  agent  sending 
for  pictures;  Re  Wellcome,  23  Mont.  450,  59  Pac.  445,  holding  fact  that  principal 
witness  acting  as  detective,  secured  evidence  in  reprehensible  manner,  insufficient 
to  render  witness  unworthy  of  belief. 
Informers  and  detectives  as  accomplices. 

Cited  in  note  in  98  A.  S.  R.  160,  on  informers  and  detectives  as  accomplices. 

4«  AM.  REP.   131,  WHITFORD  ▼.  liAIDLER,   04  N.  T.   145. 
litabllity  of  signer  in  representative  capacity. 

Cited  in  Cohn  v.  Borst,  36  Hun,  562,  holding  lease  to  lodge  by  committee  who 
sign  individually,  to  be  lease  of  lodge  and  not  of  individuals. 

Distinguished  in  General  Electric  Co.  v.  Gill,  127  Fed.  241,  holding  signing  of 
acceptance  in  name  of  firm  by  defendant  ''President"  with  president  erased  suffi- 
cient to  bind  defendant;  American  Surety  Co.  v.  McDermott,  5  Misc.  298,  25 
N.  y.  Supp.  467,  holding  that  receiver  signing  bond  "George  McDermott,  receiver". 
in  which  he  covenants  for  himself,  heirs,  etc.,  becomes  personally  liable;  Thistle 
▼.  Jones,  45  Misc.  215,  92  N.  Y.  Supp.  113,  holding  agents  signing  lease  for  un- 
incorporated association  liable  personally;  Metropolitan  Trust  Co.  v.  McDonald, 
52  App.  Div.  424,  65  N.  Y.  Supp.  260,  holding  executor  making  lease  for  estate 
without  authority  personally  liable. 
Undisclosed  prlnclpaFs  liability  for  agent's  acts. 

Cited  in  Winkler  v.  Schlager,  64  Hun,  83,  19  N.  Y.  Supp.  110,  holding  wife  not 
liable  for  services  rendered  by  nurse  to  whom  husband  sent  mileage  book  to  pay 
fare  to  his  place  and  who  carried  on  negotiations. 

Distinguished  in  Aaronson  v.  David  Meyer  Brewing  Co.  26  Misc.  655,  56  N.  Y. 
Snpp.  387,  holding  corporation  bound  by  guaranty  though  it  is  written  "I  David 
Meyer,  do  hereby  covenant"  etc.  where  Meyer  had  guaranteed  former  lease  which 
was  turned  over  to  corporation;  Farrar  v.  Lee,  10  App.  Div.  130,  41  N.  Y.  Supp. 
672,  holding  bond  signed  and  sealed  by  agent  cannot  be  enforced  against  imdis- 
dosed  principal. 
Effect  of  agent's  signing  sealed  Instrument. 

Cited  in  Saxton  v.  Texas,  S.  F.  &  N.  R.  Co.  4  N.  M.  378,  16  Pac.  851,  holding 
contract  by  corporate  officer  who  signs  and  seals  with  private  seal,  to  be  only 
simple  contract  of  corporation;   Simpson  v.  New  York,  W.  S.  &  B.  II.  Co.  19 
Jones  Sl  S.  419,  on  effect  of  agent's  signing  sealed  instrument. 
Liiabillty  on  instrument  not  completely  execnted. 

Cited  in  Naylor  v.  Stene,  96  Minn.  57,  104  N.  W.  685,  holding  party  signing 
and  delivering  instrument  bound  thereby,  though  not  signed  by  all  parties,  where 
no  remedy  is  lost  and  no  agreement  is  shown  requiri  *  all  to  sign;  Adams  v. 
Doelger,  36  Misc.  140,  36  N.  Y.  Supp.  801,  denying  validity  of  lease  signed  by 
lessor  but  not  by  lessee;  Bangs  v.  Bangs,  41  Hun,  41,  on  when  instrument  is  not 
completely  executed. 

Qted  in  notes  in  54  A.  R.  441,  on  effect  of  surety's  delivery  of  bond  to  prin- 
cipal conditionally  and  in  blank;  45  LJLA.  342,  on  conditional  execution  of  con- 
T^anees  under  parol  agreement  not  to  take  effect  imtil  signed  by  others. 
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Sffect  of  noncompliance  with  condition. 

Cited  in  Trumbull  v.  O'Hara,  71  Conn.  172,  41  Atl.  546,  holding  note  delivered 
conditionally  not  binding  till  condition  is  fulfilled;  Benton  County  Sav.  Bank  t. 
Boddicker,  105  Iowa,  648,  67  A.  S.  R.  310,  45  L.R.A,  321,  75  N.  W.  632,  uphold- 
ing recovery  on  bond  though  delivered  in  violation  of  condition  in  which  sureties 
signed,  where  obligee  was  ignorant  of  condition;  Clarke  v.  Williams,  61  Minn.  12, 
62  N.  W.  1125,  holding  signers  of  bonds  as  guarantors,  on  condition  that  others 
sign  same  not  liable  if  delivered  without  additional  signatures,  unless  obligee 
had  no  notice  of  condition. 
Estoppel  to  deny  corporate  existence. 

Cited  in  School  Dist.  No.  61  v.  Alderson,  6  Dak.  145,  41  N.  W.  466,  holding  per- 
son contracting  with  corporation  as  such,  estopped  in  suit  on  contract  to  deny 
corporate  existence;  Eagle  Sav.  &  L.  Co.  v.  Samuels,  43  App.  Div.  386,  60  N.  Y. 
Supp.  91,  holding  person  accepting  loan  from  and  giving  mortgage  to  loan  as- 
sociation estopped  to  assert  that  corporate  existence  had  terminated  when  loan 
was  given;  Rockland  &  H.  T.  F,  Ins.  Co.  v.  Bussey,  48  App.  Div.  359,  63  N.  Y. 
Supp.  86,  holding  persons  applying  and  receiving  insurance  in  eo-operative 
company  who  have  paid  premiums,  estopped  to  raise  question  of  regularity  of 
incorporation. 

46  AM.  REP.    137,  UNION  DIMB  SAV.   INST.  v.  WIIiMOT,  f4  N.  IT. 
221, 

Followed  without  discussion  in  97  N.  Y.  652. 
What  constitutes  an  estoppel. 

Cited  in  Campbell  v.  Santa  Maria  Oil  &  Gas  Co.  153  Gal.  282,  95  Pae.  89,  hold- 
ing director  of  corporation  voting  for  assessment  estopped  to  deny  irregularities 
of  assessment;  Ellsworth  y.  Ellsworth,  140  111.  509,  30  N.  E.  672,  holding  heir 
taking  title  through  father  who  was  estopped  to  deny  equitable  title,  also  es- 
topped to  deny  such  title;  U.  T.  Hungerford  Brass  &  Copper  Co.  t.  Brigham,  47 
Misc.  240,  95  N.  Y.  Supp.  867,  holding  attorney  making  usurious  note  which  he 
represents  to  payee  to  be  all  right,  estopped  to  set  up  usury;  03rien  v.  Ferguson, 
37  Hun,  368,  holding  that  where  grantee  waives  defense  of  usury  in  respect  to 
mortgage,  remote  grantee  cannot  assert  defense;  Holman  v.  Boyce,  65  Vt.  318,  36 
A.  S.  R.  861,  26  Atl.  632,  holding  that  mortgagor  and  mortgagee  representing 
certain  sum  due  on  mortgage  note  with  view  of  third  party's  purchase,  are  es- 
topped to  say  that  different  sum  was  due;  Kerby  y.  Clapp,  15  App.  Div.  S7» 
44  N.  Y.  Supp.  1116,  on  estoppel  as  to  privies. 
What  constitutes  usnry. 

Cited  in  Cohen  v.  Waldron,  17  Misc.  639,  40  N.  Y.  Supp.  81,  holding  transac- 
tion not  usurious  where  plaintiff  took  assignment  of  mortgage  paying  face  value 
less  10%  which  defendant  paid  to  mortgagee;  Second  Nat.  Bank  ▼.  Weston,  172 
N.  Y.  250,  64  N.  E.  949,  on  right  of  person  to  refuse  to  loan  money  at  l^ml 
rate  and  demand  valid  security,  which  can  be  purchased  at  any  agreed  rate. 
ISstoppel  to  urge  usury  as  defense. 

Cited  in  reference  note  in  62  A.  S.  R.  345,  on  estoppel  to  urge  usury  as  defense. 

46  AM.  REP.   141,  GUHiliBAUBfE:  t.  ROWE,  f4  N.  T.  268. 
lilability  on  contract  signed  under  duress. 

Cited  in  Laszarone  t.  Oishei,  2  ^fisc.  200,  21  N.  Y.  Supp.  267,  holding  release 
signed  by  person  in  prison  who  was  thereupon  released  from  jail,  to  be  void  for 
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-duress;  Hatch  v.  Barrett,  34  Kan.  223,  8  Pac.  129,  on  effect  of  signing  instrument 
under  duress  as  to  bona  fide  holder. 
<ment*8  liability  for  attorney's  acts. 

Cited  in  Howell  t.  Caryl,  50  Mo.  App.  440,  holding  creditor  placing  note  in 
attorney's  hands  for  collection  liable  for  wrongful  levy;  Brueckner  v.  Freder- 
ick, 109  Mo.  App.  614,  83  S.  W.  775,  holding  party  liable  for  false  imprisonment 
where  for  insufficient  reason  attorney  in  party's  presence,  moves  for  immediate 
arrest;  Gearon  v.  Bank  for  Sav.  18  Jones  &  S.  264,  holding  party  giving  no  di- 
rection to  attorney  not  liable  for  attorney's  clerk  pointing  out  wrong  man  who 
was  arrested;  Wi^;mann  v.  Morimura,  12  Misc.  37,  33  N.  Y.  Supp.  39,  holding 
plaintiff  not  rendered  liable  to  third  persons  by  receipt  of  money  from  sale  under 
attachment  of  their  goods,  though  his  attorney  knew  of  such  claim;  Barber  v. 
"Dewes,  101  App.  Diy.  432,  91  N.  Y.  Supp.  1059,  holding  judgment  creditor  placing 
no  limitation  upon  attorney's  authority,  liable  for  wrongful  act  of  attorney  in 
issuing  execution  on  judgment  in  violation  of  stay. 
Attorney's  liability  for  false  Imprisonment. 

Cited  in  note  in  67  A.  S.  R.  426,  on  liability  of  attorney  for  false  imprison- 
ment. 

A9  AM.  REP.   142,  ISAACSON  T.  NBW  TORK  O.  ft  H.  R.  R.  CO.   f4 

N.  Y.  278. 
-GArrier's  liability  on  nnaathorised  contract  of  agent. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  57  C.  C.  A.  583,  120 
Ted.  873,  holding  receiver  of  carrier  bound  by  through  contract  of  carriage,  made 
by  general  agent,  though  without  authority;  St.  Louis  S.  W.  R.  Co.  v.  Berry, 
«0  Ark.  433,  46  A.  S.  R.  212,  28  L.R.A.  501,  30  S.  W.  764,  holding  carrier  liable 
for  loss  of  money  accepted  by  agent  as  baggage  though  without  authority; 
Scott  Y.  aeveland,  C.  a  &  St.  L.  R.  Co.  144  Ind.  125,  32  L.R.A.  154,  43  N.  E. 
133,  holding  railroad  whose  ticket  is  sold,  not  liable  for  mistake  of  agent  in 
union  depot  for  selling  wrong  ticket;  Dwinelle  v.  New  York  C.  &  H.  R.  R.  Co. 
120  N.  Y.  117, 17  A.  S.  R.  611,  8  L.R.A.  224,  24  N.  E.  319,  holding  question  as  to 
whether  sleeping  car  porter  was  acting  as  servant  of  carrier  when  he  struck 
plaintiff  who  asked  for  sleeping  car  ticket,  to  be  for  jury;  Lowenstein  v.  Lom- 
Iwrd,  164  N.  Y.  324,  58  N.  E.  44,  holding  carrier  bound  by  agent's  contract  for 
insurance  without  respect  to  valuation  of  property  where  agent  had  apparent 
anthority  to  make  contract;  Waldron  v.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077  (re- 
Tersing  52  App.  Div.  18,  64  N.  Y.  Supp.  798),  holding  carrier  bound  by  oral  con- 
tract of  agent  respecting  shipment  of  horses  where  owner  was  ignorant  of  agent's 
lack  of  authority  to  make  such  contract;  Oderkirk  v.  Fargo,  61  Hun,  418,  16 
7T.  Y.  Supp.  220  (former  appeal  in  58  Hun,  347,  11  N.  Y.  Supp.  871),  holding 
eompany  bound  by  arrangement  between  owner  and  express  agent  that  trunk 
lie  left  at  office  day  or  so  before  calling  for  it,  though  diarges  were  thereupon 
paid. 
Oarrier's  liability  for  baggage. 

Cited  in  Estcs  v.  St.  Paul,  M.  &  M.  R.  Co.  27  N.  Y.  S.  R.  594,  7  N.  Y.  Supp.  863, 
liolding  carrier  liable  for  damage  to  baggage  sent  by  longer  route  than  that 
agreed  upon;  Taleott  v.  Wabash  R.  Co.  66  Hun,  456,  21  N.  Y.  Supp.  318,  deny- 
ing recovery  for  samples  lost  which  were  cheeked  as  party's  own  baggage ;  Cakes 
T.  Northern  P.  R.  Co.  20  Or.  392,  23  A.  S.  R.  126,  32  L.R,A.  318,  26  Pac.  230, 
liolding  carrier  bound  to  carry  baggage  as  incident  to  carrying  passenger. 


Digitized 


by  Google 


46  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  328 

Cited  in  notes  in  99  A.  S.  R.  346,  on  carrier's  liability  for  baggage  as  that  of 
insurer;  11  L.R.A.  759,  on  liability  of  common  carrier  for  loss  of  baggage. 

—  Over  connecting  lines. 

Cited  in  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Stone,  78  Ark.  318,  95  S.  W.  470,  hold- 
ing carrier  not  liable  for  delivering  baggage  to  wrong  person,  baggage  bein^ 
lost  by  another  carrier  with  whom  it  was  rechecked;  Nealon  v.  Grand  Trunk  1^ 
Co.  5  N.  Y.  S.  R.  256,  holding  carrier  checking  baggage  beyond  its  own  lines, 
acts  solely  as  agent  and  not  as  carrier;  Marmorstein  v.  Pennsylvania  R.  Co.  IS 
Misc.  32,  34  N.  Y.  Supp.  97,  denying  recovery  against  initial  carrier  for  loss  of 
baggage  on  connecting  lines  where  ticket  provides  for  exemption;  Poole  v.  Dela- 
ware, L.  &  W.  R.  Co.  35  Hun,  29,  holding  carrier  selling  ticket  beyond  its  own 
line  over  stage  route,  there  being  two  separate  tickets,  not  liable  for  injury 
to  person  beyond  its  own  lines;  Hyman  v.  Central  Vermont  R.  Co.  66  Hun,  202,, 
21  N.  Y.  Supp.  119,  holding  though  not  liable  on  check  as  contract,  carrier  is 
bound  to  deliver  baggage  to  connecting  carrier  and  must  show  delivery;  Talcott 
y.  Wabash  R.  Co.  159  N.  Y.  461,  54  N.  E.  1  (modifying  89  Hun,  492,  35  N.  Y.  Supp. 
574),  holding  question  to  be  for  jury  as  to  creation  of  new  contract  to  ship 
baggage  where  carrier's  agent  received  extra  charge  for  sample  trunk  checking  it 
over  connecting  lines. 
—Power  to  limit  liability. 

Cited  in  Saunders  v.  Southern  R.  Co.  62  C.  C.  A.  523,  128  Fed.  15,  upholding 
carrier's  right  by  contract  to  limit  liability  for  loss  of  baggage  except  from  neg- 
ligence; Lechowitser  v.  Hamburg  American  Packet  Co.  8  Misc.  213,  28  N.  Y. 
Supp.  577,  denying  validity  of  agreement  to  limit  carrier's  liability  as  to  bag- 
gage when  first  mentioned  after  passenger  has  purchased  ticket  and  is  ready  ta 
leave;  Howell  v.  Grand  Trunk  R,  Co.  92  Hun,  423,  holding  stop  over  privilege 
on  through  ticket  not  to  require  baggage  to  be  unloaded  and  reloaded;  Trimble 
v.  New  York  C.  &  H.  R.  R.  Co.  39  App.  Div.  403,  57  N.  Y.  Supp.  437,  holding 
carrier  liable  for  damage  to  contents  of  sample  trunk  where  baggageman,  through 
ignorance  of  rule  failed  to  have  traveler  release  carrier  from  liability. 

—  As  affected  by  passenger^s  negligence. 

Cited  in  note  in  99  A.  S.  R.  380,  on  negligence  of  passenger  contributing  ta 
loss  of  baggage. 
Baggage  master's  authority,  as  to  baggage. 

Cited  in  Coffee  v.  Louisville  &  N.  R.  Co.  76  Miss.  569,  71  A.  S.  R.  535,  45  L.R^ 
112,  25  So.  157,  on  authority  of  baggageniaster. 

Cited  in  note  in  99  A.  S.  R.  381,  on  authority  of  baggagemaster  as  to  baggage. 
Merchandise  as  baggage. 

Cited  in  Choctaw,  0.  &  G.  R.  Co.  v.  Zwirtz,  13  Okla.  411,  73  Pac.  941,  holdinqr 
carrier  not  bound  to  carry  as  baggage  free  of  charge,  merchandise  intended  for 
busincBs  purposes. 
Carrier's  duty  to  passenger. 

Cited  in  Barun  v.  Northern  P.  R.  Co.  79  Minn.  404,  70  A.  S.  R.  497,  49  L.R.A. 
319,  82  N.  W.  984,  on  duty  of  carriers  to  passengers. 

—  Passenger's  liability  for  mistake  In  transfer  or  check. 

Cited  in  Eddy  v.  Syracuse  Rapid  Transit  R.  Co.  50  App.  Div.  109,  63  N.  Y. 
Supp.  645,  holding  carrier  liable  for  ejecting  passenger  because  transfer  was 
worthiest,  having  been  erroneously  punched  which  fact  plaintiff  failed  to  note; 
Strange  v.  Atlantic  Coast  Line  R.  Co.  77  S.  C.  182,  57  6.  E.  724,  holding  passenger 
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not  bound  to  bear  lost  for  error  in  baggage  check  because  be  failed  to  read 

it. 

Baggmge  check  as  eridence  of  receipt  of  hmggage. 

Cited  in  note  in  99  A.  S.  R.  890,  on  baggage  check  as  eyidenoe  of  receipt  of 
baggage. 
Jodidal  notice. 

died  in  Jordan  y.  New  York,  44  App.  Diy.  149,  60  N.  Y.  Supp.  696,  holding 
that  court  may  take  judicial  notice  of  width  of  carriage. 

Cited  in  note  in  49  A.  R.  204,  as  to  what  will  be  judicially  noticed. 

4«  AM.  REP.   148,  VOSBUROH  ▼.  JjAKB  SHOKB  ft  M.  S.  R.  CO.  94 

N.  Y.   574. 
Master's  duty  and  liability  as  to  safe  premises  and  appliances. 

Cited  in  notes  in  92  A.  D.  218,  on  duty  of  employer  to  furnish  safe  premises 
and  conditions  in  and  under  which  to  work;  59  A.  R.  77,  on  master's  duty  to 
furnish  safe  cppliances. 
—  Railroad  company. 

Cited  in  reference  not«  in  25  A.  S.  R.  67,  on  railroad's  liability  for  defects  in 
roadbed. 

Cited  in  note  in  4  LJl.A.  710,  on  liability  of  railroad  company  for  injury  t<y 
brakeman  from  low  bridge. 
Blaster's  duty  to  Inspect. 

Cited  in  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  holding  master  liable  for 
servant's  injuries  because  machinery  was  not  kept  in  safe  condition;  Tiemey  v. 
Minneapolis  &  St  L.  R.  Co.  33  Minn.  311,  53  A.  R.  35,  23  N.  W.  229,  holding  neg- 
ligence of  car  inspector  in  failing  to  inspect  imputable  to  company;  Chesson  v. 
John  L.  Roper  Lumber  Co.  118  N.  C.  59,  23  S.  E.  925,  holding  master  liable  for 
injuries  to  fiei-yant  from  defective  platform,  which  master  failed  to  inspect;  HotU 
▼.  New  York  C.  &  H.  R.  R.  Co.  2  Silv.  Sup.  Ct.  598,  6  N.  Y.  Supp.  605,  holding 
railroad  company  not  liable  for  injuries  to  servant  caused  by  defect  in  brake, 
of  which  they  were  ignorant  and  which  they  could  not  have  discovered;  Hotis  v. 
New  York  C.  A  H.  R.  R.  Co.  25  N.  Y.  S.  R.  525,  6  N.  Y.  Supp.  605,  on  master's^ 
duty  to  inspect  machinery. 

Cited  in  note  in  41  L.R.A.  73,  on  master's  duty  to  actively  inspect  instrumen- 
talities purchased  by  him  for  the  use  of  servant. 

Distinpuished  in  Richmond  v.  New  York  C.  &  H.  R.  R.  Co.  8  App.  Div.  382, 
40  N.  Y.  Snpp.  812,  holding  railroad  company  not  liable  for  injuries  to  brakeman^ 
caused  by  being  knocked  down  by  wire  which  defendant  had  no  notice  of. 
Master's  liability. 

Cited  in  note  in  41  L.RJ^.  55,  on  employer's  liability  to  injured  servant  when 
dangerous  condition  is  due  to  act  of  stranger  or  fellow  servant  or  to  operationi 
of  some  abnormal  physical  force. 
^For  negligence  of  foreman. 

Cited  in  Culligan  v.  Jones,  14  N.  Y.  S.  R.  186,  holding  master  not  liable  for 
negligence  of  foreman. 
^For  negligence  of  contractor. 

Cited  in  Winslow  v.  Commercial  Bldg.  Co.  147  Iowa,  238,  28  L.RJL(N.S.)  663, 
124  N,  W.  320,  holding  owner  of  building  liable  to  servant  for  injury  resulting. 
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from  negligence  of  independent  contractor  in  failing  to  properly  fasten  fire 
escape  to  building. 
Opinion  evidence* 

Cited  in  Bailey  v.  Rome,  W.  &,  O.  R.  Co.  55  Hun,  509,  8  N.  Y.  Supp.  780, 
holding  opinion  as  to  whether  pin  would  have  come  out  of  brake  rod  had  it  beea 
properly  put  in,  not  admissible. 

46  AM.  REP.   153,  BEAN  T.  TONNEIiB,  04  N.  Y.   381. 
Application  of  doctrine  of  laches. 

Cited  in  notes  in  8  LJIA.  248,  on  equitable  rule  of  laches  as  depending  on 
circumstances;  10  LJK.A.  125,  on  application  of  doctrine  of  laches. 
Presumption  of  payment  from  lapse  of  time. 

Cited  in  Courtney  v.  Staudenmayer,  56  Kan.  392,  54  A.  S.  R.  592,  43  Pac  768, 
holding  lapse  of  twenty-seven  years  since  indorsement  of  interest  on  notes, 
suflicient  to  establish  payment;  Owen  v.  Calhoun,  29  N.  Y.  S.  R.  302,  8  N.  Y. 
Supp.  447,  holding  payment  of  note,  which  cannot  be  produced,  presumed  after 
lapse  of  twenty  years,  plaintiff  meanwhile  having  been  bankrupt;  Sweeney  t. 
Sweeney,  32  N.  Y.  S.  R.  156,  10  N.  Y.  Supp.  178,  holding  legacy  presumed  paid 
after  lapse  of  many  years,  where  all  other  legacies  had  been  paid;  Boyd  v.  Boyd, 
9  Misc.  161,  29  N.  Y.  Supp.  7,  holding  payment  not  presumed  until  after  lapse 
of  twenty  years;  Hall  v.  Roberts,  63  Hun,  473,  18  N.  Y.  Supp.  480,  holding  pre- 
sumption of  payment  to  be  for  jury  where  party  sues  on  agreement  twenty-three 
years  old,  promissor  having  died  seven  years  before  suit  and  plaintiff  not  learn- 
ing of  sale  as  per  agreement  till  time  of  suit;  Sheldon  v.  Heaton,  88  Hun,  535, 
34  N.  Y.  Supp.  856,  holding  in  suit  on  certificate  of  deposit  made  by  deceased 
wife  thirty  years  previous,  she  having  died  eight  years  after  deposit,  question 
of  payment  was  for  jury;  Sheldon  v.  Heaton,  22  App.  Div.  308,  47  N.  Y.  Supp. 
1124,  holding  jury  justified  in  finding  certificate  of  deposit  executed  thirty  years 
previous  paid;  Rosenstock  t.  Dessar,  85  App.  Div.  501,  83  N.  Y.  Supp.  334, 
holding  that  presumption  of  payment  only  begins  when  statute  of  limitationit 
commences;  Forbes  v.  Reynard,  113  App.  Div.  306,  98  N.  Y.  Supp.  710,  holding 
mortgage  presumed  paid  after  lapse  of  twenty-five  years  without  payment  of 
interest  or  principal  thereon ;  Re  Neilley,  95  N.  Y.  382,  holding  sum  due  deceased 
as  legacy  presumed  to  have  been  paid  after  lapse  of  many  years;  Macaulay 
V.  Palmer,  125  N.  Y.  742,  26  N.  K  912,  4  Silv.  Ct.  App.  329  (affirming  3  Silv. 
Sup.  Ct.  245,  6  N.  Y.  Supp.  402,  25  N.  Y.  S.  R.  969),  holding  after  twenty  years, 
without  recognition  of  debt,  amount  due  on  contract  presumed  to  be  paid;  Beek- 
man  v.  Hamlin,  20  Or.  352,  10  L.RA.  454,  25  Pac.  672,  holding  judgment  upon 
which  no  execution  has  been  issued  for  twenty  years  presumed  to  be  paid;  Rosen- 
stock  V.  Dessar,  109  App.  Div.  10,  95  N.  Y.  Supp.  1064  (former  appeid  in  33 
Misc.  419,  67  N.  Y.  Supp.  657),  holding  certificate  of  deposit  presumed  to  have 
been  paid  after  24  years,  when  no  suit  had  been  brought  to  collect  same;  McKay 
V.  McKay,  69  N.  Y.  S.  R.  827,  35  N.  Y.  Suk>.  415,  on  presumption  of  payment 
from  lapse  of  twenty  years;  Conkling  v.  Weatherby,  181  N.  Y.  258,  73  N.  E. 
1028,  2  A.  &  £.  Ann.  Cas.  740;  House  v.  Carr,  185  N.  Y.  453,  113  A.  S.  R.  936, 
6  L.R.A.(N.S.)  510,  78  N.  £.  171,  7  A.  &  £.  Ann.  Cas.  185,--on  presumption  of 
payment  of  mortgage  after  lapse  of  twenty  years. 

Cited  in  reference  note  in  18  A.  S.  R.  882,  on  presumption  of  payment  from 
lapse  of  time. 

Cited  in  note  in  16  E.  R.  C.  312,  on  when  claim  for  interest  barred. 
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'— Eridence  to  establish  payment. 

Cited  in  Re  KeenaD,  73  Hun,  177,  25  N.  Y.  Supp.  877,  holding  evidence 
that  judgment  creditor  had  been  in  poor  circumstances  admissible  on  proof 
of  presumption  of  payment;  Zebley  v.  Farmers'  Loan  &  T.  Co.  139  N.  Y.  401, 
S4  N.  E.  1067;  Cohu  v.  Husson,  119  N.  Y.  609,  23  N.  E.  573,  2  Silv.  Ct.  App. 
484,— on  silence  as  evidence  of  payment;  Jacoby  v.  Stephenson  Silver  Min.  Co. 
3  Silv.  Sup.  Ct.  130,  6  N.  Y.  Supp.  371,  26  N.  Y.  S.  R.  474,  on  declarations  of 
assignors  of  judgment  as  evidence  of  payment. 

A9  AM.  REP.  156,  YOUNGER  v.  DUPFIE,  f  4  N.  Y.  555. 
Place  of  signature  of  will. 

Cited  in  Re  Seaman,  146  Cal.  455,  106  A.  S.  R.  53,  80  Pac.  700,  2  A.  &  E. 
Ann.  Cas.  726,  denying  validity  of  will  where  two  blank  sheets  remain  be- 
tween end  of  devises  and  place  of  signature;  Re  Case,  4  Dem.  124,  denying 
probate  of  will  where  on  first  page  after  bequest  decedent's  name  appeared, 
followed  by  attestation  clause  and  witnesses'  names,  following  which  on  another 
page  was  clause  nominating  executor  and  decedent's  name  thereafter;  Ro 
Dayger,  13  N.  Y.  S.  R.  154,  upholding  will  though  witnesses  sign  on  reverse  side 
of  paper  on  which  will  is  written;  Re  Nies,  13  N.  Y.  S.  R.  756,  denying  validity 
of  will  signed  and  sealed  after  clause  giving  all  property  to  wife  followed  by 
clause  appointing  wife  executrix,  then  attestation  and  names  of  witnesses; 
Re  Alhert,  38  Misc.  61,  76  N.  Y.  Supp.  965,  denying  validity  of  will  when  at 
bottom  of  first  page  decedent  and  witnesses  sign  but  will  is  continued  on 
another  page;  Re  De  Hart,  67  Misc.  13,  122  N.  Y.  Supp.  220,  holding  that 
signature  in  blank  space  left  for  that  purpose  in  body  of  attestation  clause  im- 
mediately following  holographic,  is  hi  end  of  will;  Re  Dayger,  47  Hun,  127, 
upholding  will  written  on  one  side  of  sheet  and  signed,  but  owing  to  lack  of 
apace,  attestation  clause  and  witnesses'  names  appeared  on  back  of  sheet;  Re 
Oibson,  128  App.  Div.  769,  113  N.  Y.  Supp.  266,  upholding  will  though  on 
margin  appears  provision  for  distribution  in  like  manner  as  at  law  which 
come  below  decedent's  signature;  Re  Laudy,  161  N.  Y.  429,  55  N.  E.  914 
(former  appeal  in  78  Hun,  79,  29  N.  Y.  Supp.  136),  upholding  will  though 
testator  signed  after  attestation  clause. 

Cited  in  reference  notes  in  4  A.  S.  R.  573,  on  validity  of  subscription  by 
testator  after  attestation  clause;  24  A.  S.  R.  432,  on  necessity  that  testator's 
•signature  be  placed  at  end  of  will;  60  A.  S.  R.  619,  on  signature  at  end  of  will. 

Cited  in  note  in  17  L.R.A.  354,  as  to  when  will  is  deemed  to  have  been  signed 
-or  subscribed  at  the  end  where  name  follows  attestation  clause. 
:Proof  of  foreign  will. 

Cited  in  Re  Delaplaine,  45  Hun,  225,  holding  that  will  may  be  proved  before 
surrogate  though  it  was  executed  in  foreign  state  where  it  remains  on  file;  Re 
Cameron,  47  App.  Div.  120,  62  N  Y.  Supp.  187;  Re  Law,  80  App.  Div.  73,  80 
N.  Y.  Supp.  410,— on  suit  to  establish  will  in  another  state  which  if  in  state 
«ou1d  be  probated. 
I>eflnition  of  will. 

Cited  in  note  in  10  L.R.A.  94,  on  definition  of  "will." 

46  AM.  REP.  160,  STATE  v.  WOODWARD,  80  IND.   110. 
State's  right  to  forfeit  corporate  franchise. 

Cited  in  Barren  Creek  Ditching  Co.  v.  Beck,  99  Ind.  247,  holding  that  state 
alone  has  right  to  declare  forfeiture  of  corporation  franchise. 
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Proper  exercise  of  police  power. 

Cited  in  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Ck>.  128  Ind.  655,  12  L.R.A. 
652,  3  Inters.  Com.  Rep.  613,  28  N.  E.  76,  upliolding  legislatures  right  to  regu- 
late use  and  mode  of  transportation  of  natural  gas;  Cleveland,  C.  C.  &  I.  R.  Co. 
▼.  Harrington,  131  Ind.  426,  30  N.  £.  37,  holding  state  unable  to  deprive  itself 
of  right  to  exercise  police  power,  such  attempt  being  revocable  license. 

—  As  to  lotteries. 

Cited  in  Justice  v.  Com.  81  Va.  209,  upholding  statute  repealing  right  to 
maintain  lottery. 

Cited  in  reference  note  in  66  A.  S.  R.  336,  on  eflfect  of  grant  of  privilege  to 
conduct  lottery. 

Cited  in  note  in  7  L.R.A.  601,  on  constitutional  and  statutory  prohibition  of 
lotteries. 

—  As  to  liquor  traffic. 

Cited  in  Hedderich  v.  State,  101  Ind.  564,  51  A.  R.  768,  1  N.  E.  47,  uphold- 
ing statute  forbidding  sale  of  liquor  between  11  o'clock  at  night  and  five  in 
morning;  State  ex  rel.  Kelley  v.  Bonnell,  119  Ind.  494,  21  _N.  E.  1101,  uphold- 
ing legislature's  right  to  annul  liquor  license;  Shea  v.  Muncie,  148  Ind.  14,  46 
N.  E.  138,  upholding  city's  right  to  restrict  sale  of  liquor  in  residence  portion 
of  city  by  virtue  of  police  power;  State  v.  Gibbs,  82  Vt.  526,  24  L.R.A.(N.S.) 
555,  74  Atl.  229,  18  A.  &  E.  Ann.  Cas.  525,  holding  that  liquor  license  cannot 
be  so  granted  as  to  be  irrevocable. 

Cited  in  reference  note  in  47  A.  R.  648,  on  legislative  power  to  revoke  liquor 
license. 
Self-executing  proTlsions  of  constitution. 

Cited  in  Russell  v.  Ayer,  120  N.  C.  180,  37  L.R.A.  246,  27  S.  E.  133  (dis- 
senting opinion),  on  self-executing  constitutional  provisions;  Ex  parte  McNaught, 
23  Okla.  286,  1  Okla.  Crim.  Rep.  260,  100  Pac.  27;  Ex  parte  Cain,  20  Okla.  126, 
1  Okla.  Crim.  Rep.  7,  93  Pac.  974, — holding  that  prohibition  provision  of 
constitution  is  self-executing. 

Cited  in  note  in  16  L.R.A.  283,  on  self -executing  prohibitory  clauses  in 
Constitutions. 

46  AM.  REP.  164,  TERRE  HAUTE  &  S.  E.  R.  CO.  v.  RODEL,  89  IND. 
128. 

Abutting  owner's  rights  where  puhllc  property  Is  unlawfully  used. 

Cited  in  Haslett  v.  New  Albany  Belt  k  Terminal  R.  Co.  7  Ind.  App.  603,  34 
N.  E.  845,  holding  abutting  owner  entitled  to  recover  damages  for  railroad 
company's  coming  on  his  side  of  street;  Huffman  v.  State,  21  Ind.  App.  449, 
69  A.  S.  R.  368,  52  N.  E.  713,  holding  that  abutting  owner  may  maintain 
criminal  trespass  against  person  unlawfully  occupying  owner's  side  of  street; 
Piatt  V.  Pennsylvania  Co.  43  Ohio  St.  228,  1  N.  E.  420,  holding  that  where 
railroad  appropriates  more  land  than  necessary,  leaving  strip  unoccupied,  land 
owner  cannot  later  be  compelled  to  have  another  carrier  occupy  said  strip 
without  compensation. 

Cited  in  note  in  7  L.R.A.(N.S.)  996,  on  effect  of  acquiescence  to  defeat  par- 
ticular remedy  of  abutting  owner  who  has  consented  to  construction  of  rail- 
road or  street  railway  in  street  or  highway. 

—  Sufficiency  of  complaint. 

Cited  in  Erwin  v.  Central  U.  Teleph.  Co.  148  Ind.  365,  46  N.  E.  667,  denying 
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sufficiency   of  complaint  by  abutting  owner  for  laying  conduits  beneath  side* 
walk,  which  fails  to  allege  plaintiff  owner  of  fee  in  invaded  soil. 
-« Ejectment  by  abutting  owner. 

Cited  in  Porter  v.  Midland  R.  Co.  126  Ind.  476,  26  N.  E.  566,  holding  that 
abutting  owner  may  maintain  ejectment  when  railroad  lays  tracks  on  street; 
Freedom  v.  Norris,  128  Ind.  377,  27  N.  E.  869,  holding  that  where  land  is 
dedicated  for  public  landing,  owner  in  fee  may  eject  one  using  unlawfully; 
Indiana,  B.  k  W.  R.  Co.  v.  Allen,  113  Ind.  581,  16  N.  E.  446,  holding  owner 
not  entitled  to  ejectment  where  railroad  takes  land  and  he  fails  to  exercise 
right  till  public  rights  intervene;  Postal  Teleg.  Cable  Co.  v.  Eaton,  170  111. 
513,  62  A.  S.  R.  390,  39  L.R.A.  722,  49  N.  E.  366,  upholding  abutting  owner's 
right  to  ejectment  where  telegraph  company  construct  lines  along  highway 
without  his  consent. 

Cited  in  reference  notes  in  9  A.  S.  R.  854;  92  A.  S.  R.  616;  94  A.  8.  R.  62,— 
on  landowner's  right  to  maintain  ejectment  against  railway  company  to  re- 
cover land;  17  A.  S.  R.  817,  on  ejectment  against  railroad  company  occupying 
land  without  offer  of  compensation. 

Cited  in  notes  in  86  A.  S.  R.  36,  on  railroad  right  of  way;  116  A.  S.  R.  679, 
on  maintenance  of  ejectment  for  right  of  way,  street,  or  vault  underneath 
street;  18  L.R.A.  788,  on  ejectment  as  to  land  subject  to  easement  of  a  high- 
way. 

Street  railroad  as  additional  servitude. 

Cited  in  Nordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co.  163  Ind.  268,  106 
A.  S.  R.  222,  66  L.R.A.  105,  71  N.  E.  642,  2  A.  &  E.  Ann.  Cas.  967;  Kinsey  v. 
Union  Traction  Co.  169  Ind.  663,  81  N.  E.  922,— holding  operation  of  inter- 
urban  cars  on  streets  in  city,  not  additional  burden  upon  abutting  property. 

Cited  in  note  in  106  A.  S.  R.  253,  on  ordinary  commercial  railroads  as  ad- 
ditional servitudes  in  streets  and  highways. 
Title  to  center  of  road  on  conveyance  of  land. 

Cited  in  Southern  Bell  Teleph.  Co.  v.  Francis,  109  Ala.  224,  56  A.  S.  R.  930, 
31  L.R.A.  193,  19  So,  1;  Indianapolis  v.  Kingsbury,  101  Ind.  200,  61  A.  R. 
749;  Warbritton  v.  Dermorett,  12  Ind.  346,  27  N.  E.  730, — holding  that  con- 
veyance of  land  abutting  road  gives  title  to  center  of  road;  Bergan  v.  Co-oper- 
ative Ice  k  Fuel  Co.  41  Ind.  App.  647,  84  N.  E.  833,  holding  that  lots  ad- 
Joining  public  street  extend  to  middle  line  of  street. 
What  constitutes  an  estoppel  In  pals. 

Cited  in  Hammond  v.  Evans,  23  Ind.  App.  601,  65  N.  E.  784,  holding  client 
not  estopped  to  proceed  with  case  by  failure  to  disavow  attorney's  settlement, 
when  she  is  not  shown  to  have  known  all  facts;  Norton  v.  Tufts,  19  Utah,  470, 
57  Pac.  409,  holding  widow  with  knowledge  of  facts  may  estop  iierself  from 
claiming  dower. 

46  AM.  REP.   160,  STATE  t.  HARRIS,  80  IND.  366. 

Followed  without  discussion  in  State  ex  rel.  Travelers'  Ins.  Co.  v.  Parkin- 
son, 89  Ind.  602. 
IndlTidnaPs  recovery  for  breach  of  public  duty. 

Cited  in  Lane  v.  Boone  County,  7  Ind.  App.  626,  36  N.  E.  28,  denying  bidder's 
recovery  from  board  concerned  in  public  letting  for  failure  to  secure  contract^ 
he  being  lowest  bidder;  State  ex  rel.  Bank  of  Bookston  v.  Stout,  26  Ind.  App. 
446,  69  N.  E.   1091,  holding  that  purchaser  of  township  warrant  has  no  right 
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to  sue  trustee  for  failure  to  keep  proper  books  whereby  he  was  injured;  Louden 
y.  Ball,  93  Ind.  232,  holding  sheriff  applying  money  to  first  two  judgments  not 
liable  to  holder  of  third  judgment  for  failure  to  apply  in  said  judgment;  Boston 
Ins.  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  423,  59  L.R.A.  796,  92  N.  W. 
88,  holding  that  individual  has  not  right  of  action  against  railroad  for  breach 
of  public  duty  in  respect  to  mails;  School  Dist.  No.  80  t.  Burress,  2  Neb. 
(Unof.)  554,  89  N.  W.  609,  holding  county  clerk  not  liable  to  school  district  for 
error  in  apportionment  of  railroad  property  among  school  districts  for  taxation: 
Hudson  V.  McArthur,  162  N.  C.  446,  28  L.R.A,(N.8.)  115,  67  8.  E.  995,  holding 
that  sureties  on  bond  of  defaulting  sheriff  cannot  recover  of  county  commia- 
sioners  for  failure  to  comply  with  statute,  amount  of  default  they  were  required 
to  pay. 

Cited  in  reference  note  in  90  A.  D.  730,  as  to  liability  of  publie  officers,  other 
than  judicial,  for  their  acts  in  absence  of  malice. 

Cited  in  note  in  96  A.  S.  R.  75,  on  who  may  sue  municipal  officers  for  non- 
feasance and  misfeasance. 
Proximate  and  remote  cause  of  Injury, 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  374,  66 
N.  E.  917,  holding  railroad  not  liable  for  injuries  caused  mother  by  fright  at  ber 
daughter's  boarding  train  while  moving;  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  109 
Ind.  179, 58  A.  S.  R.  387, 6  N.  E.  310,  holding  carrier  not  liable  in  negligence  because 
servants  permit  child  to  enter  train;  Hoosier  Stcme  Co.  v.  Louisville,  N.  A.  &  C. 
R.  Co.  131  Ind.  576,  31  N.  E.  365,  holding  railroad  liable  for  furnishing  unsafe 
cars  to  plaintiff  causing  death  of  employee;  Daugherty  v.  Herzog,  145  Ind.  255, 
57  A.  S.  R.  204,  32  L.R.A.  837,  44  N.  E.  457,  holding  contractor  not  liable  t» 
third  party  for  death  caused  by  falling  of  building  carelessly  remodeled  by  him. 
Necessity  for  remanding  case. 

Cited  in  Hamilton  v.  Shelbyville,  6  Ind.  App.  538,  33  N.  E.  1007,  holding 
that  where  complaint  is  incurably  bad,  and  properly  challenged,  judgment  will 
be  affirmed  without  remanding. 

46  AM.  RBP.  17S,  PENNSYLVANIA  CO.  v.  BONET,  80  IND.  453. 
Risking  life  to  sare  others  as  contributory  negligence. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  57  Kan.  154,  45  Pac.  576,  holding 
question  of  engineer's  negligence  in  remaining  on  engine  at  time  of  collision,  to 
be  for  jury;  Maryland  Steel  Co.  v.  Mamey,  88  Md.  482,  71  A.  S.  R.  441,  42 
L.R.A.  842,  42  Atl.  60,  upholding  recovery  for  injuries  caused  by  a:ttempt  to  stop 
opening  in  ir<m  furnace  to  prevent  injury  to  fellow  workmen;  Da  Rin  v.  Casualty 
Co.  41  Mont.  175,  137  A.  S.  R.  709,  27  L.R.A.(N.S.)  1164,  108  Pac.  649,  holding 
that  negligence  will  not  be  imputed  to  one  who  in  attempt  to  save  human  life,  is 
injured,  unless  attempt  appears  rash  or  imprudent;  Pennsylvania  Co.  v.  Langen- 
dorf,  48  Ohio  St  316,  29  A.  S.  R.  553,  13  L.R.A.  190,  28  N.  E.  172,  holding  person 
rushing  in  front  of  train  to  save  life  of  child  not  guilty  of  contributory  negligence 
as  matter  of  law;  Chattanooga  Light  &,  P.  Co.  v.  Hodges,  109  Tenn.  331,  97  A.  S. 
R.  844,  60  L.R.A.  459,  70  S.  W.  616,  denying  recovery  for  servant's  death  caused 
by  returning  to  burning  building  to  send  in  alarm;  Mobile  &  O.  R.  Co.  v.  Rid- 
ley, 114  Tenn.  727,  86  8.  W.  606,  4  A.  &  E.  Ann.  Cas,  925,  holding  railroad 
employee  not  guilty  of  e<mtributory  negligence  for  rushing  on  track  to  save  life 
of  child;  Missouri,  K.  &  T.  R.  Co.  v.  Qoss,  31  Tex.  Civ.  App.  800,  72  S.  W.  94, 
holding  flagman  not  guilty  of  contributory  negligence  for  going  on  track  in 
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front  of  train  to  warn  pedestrian ;  Harris  v.  Clinton  Twp.  64  Mich.  447,  8  A.  S, 
R.  842,  31  N.  W.  425,  on  risk  of  life  to  save  life  as  negligence. 

Cited  in  note  in  49  L.RJL  717,  on  voluntarily  incurring  danger  to  save  life 
of  another  person  as  contributory  negligence. 
Konobsenrance  of  master's  rules  as  negligence. 

Cited  in  Hall  v.  Chicago,  B.  &  N.  R.  Co.  46  Minn.  439,  49  N.  W.  239,  holding 
violation  of  role  rendered  necessary  by  master's  orders  not  to  render  servant 
negligent;  Haynes  v.  North  Carolina  R.  Co.  143  N.  C.  164,  9  L.R.A.(N.S.)  972,^ 
5  8.  E.  516,  10  A.  &  E.  Ann.  Cas.  218,  holding  that  to  prove  abrogation  of  rule 
requiring  engineers  to  bring  engine  under  control  at  unlighted  switch,  evi- 
dence is  admissible  to  show  its  violation  necessary  to  operation  of  train  on  time; 
Bussey  t.  Charleston  &  W.  C.  R.  Co.  78  S.  C.  352,  58  S.  E.  1015,  holding  question 
of  abrogation  of  rule  requiring  sectionmaster  to  send  flagman  ahead  on  rounding 
earve  to  be  for  jury;  Diamond  Block  Coal  Co.  v.  Cuthbertson,  166  Ind.  290, 76  N.  E. 
1060,  on  failure  of  servant  to  obey  master's  rules  as  negligence;  Collins  v.  Min- 
eral Point  &  N.  R.  Co.  136  Wis.  421,  117  N.  W.  1014  (dissenting  opinion),  on 
waiver  of  duty  to  observe  rules  of  railroad  by  trainmen,  when  rules  are  incon- 
sistent. 

Cited  in  notes  in  24  L.R.A.  660,  on  effect  of  waiver  of  master's  rule  on  dis- 
obedience thereof,  as  negligence;  43  L.R.A.  372,  on  effect  of  conflict  between  obli- 
gation  of  rules  and  other  duties  of  employees. 
Master's  liability  for  injuries  to  servant. 

Cited  in  note  in  17  E.  R.  C.  240,  on  liability  of  master  for  injuries  to  servant. 
—  As  affected  by  actual  knowledge. 

Cited  in  note  in  41  L.R.A.  40,  on  effect  of  actual  knowledge  on  employer's  lia- 
bility to  injured  servant. 
Master's  duty  as  to  employing  competent  servants. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  Guyton,  115  Ind.  460, 7  A.  S.  R.  458, 
17  N.  E.  101;  Cincinnati,  H.  k  I.  R.  Co.  v.  Madden,  134  Ind,  462,  34  N.  E.  227; 
Lake  Shore  &  M.  8.  R.  Co.  v.  Stupak,  123  Ind.  210,  23  N.  E.  246,—- holding  master 
liable  for  injuries  caused  by  retention  of  careless  servant  in  his  employ. 

Cited  in  notes  in  25  L.R.A.  710,  on  liability  of  master  for  injuries  caused 
by  employing  incompetent  fellow  servant;  48  L.R.A.  370,  on  master's  duty  with 
respect  to  employment  of  servants  as  creating  exception  to  doctrine  of  common 
emplojrment;  14  L.ILA.(N.8.)  759,  on  evidence  of  specific  instances  to  prove  char- 
acter of  servant  in  action  against  master  for  injury  to  fellow  servant. 
Master's  duty  to  famish  safe  premises. 

Cited  in  note  in  92  A.  D.  219,  on  duty  of  employer  to  furnish  safe  premises 
and  conditions  in  and  under  which  to  work. 
Kstoppel  to  complain  of  erroneous   instruction. 

Cited  in  Eacock  v.  State,  169  Ind.  488,  82  N.  E.  1039,  holding  that  appellant 
cannot  oomplain  of  alleged  erroneous  instruction  where  he  requested  similar 
one  alleging  error  for  court's  refusal  to  give;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
▼.  CConner,  171  Ind.  686,  85  N.  E.  969,  holding  that  one  will  not  be  heard  to 
complain  of  giving  of  alleged  erroneous  instruction,  where  he  asked  that  similar 
one  be  given. 
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46  AM.  REP.  175,  CARXAUAN  T.  WESTERN  U.  TELEG.  CO.  80  DCD. 

526. 
Extraterritorial  force  of  statutes. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  ▼.  Reed,  158  Ind.  25,  02  A.  S.  R.  293, 
56  L.R.A.  468,  62  N.  E.  488,  holding  employer's  liability  act  to  have  no  extra- 
territorial effect;  Chauncey  v.  Salisbury,  181  Mass.  516,  63  N.  K  914,  holding 
statute  forbidding  insurance  company  to  insure  in  single  risk  amount  larger  than 
one  tenth  of  assets  not  applicable  to  foreign  company  outside  state. 

Cited  in  note  in  14  A.  S.  R.  351,  on  action  in  one  state  to  enforce  cause  of 
action  created  by  statute  of  another  state. 

Distinguished  in  Bums  v.  Grand  Rapids  &  I.  R.  Co.  113  Ind.  169,  15  N.  E.  230, 
upholding  recovery  in  Indiana  for  damages  accruing  under  statute  of  sister  state, 
allowing  recovery  for  wrongful  death,  statute  of  both  states  being  similar. 
State  regulation  of  business  of  telegraph  and  telephone  companies. 

Cited  in  notes  in  24  L.R.A.  165,  on  state  regulation  of  business  of  interstate 
telegraph  and  telephone  companies;  31  L.R.A.  807,  on  limitations  of  police  pow- 
er by  statute  imposing,  penalties  on  telegraph  companies  for  not  transmitting 
and  delivering  messages  properly. 
Recovery  of  statutory  penalty  for  failure  to  transmit  telegram. 

Cited  in  Western  U.  Teleg.  Co.  y.  Jones,  95  Ind.  228,  48  A.  R  713,  upholding 
^aph  company's  right  to  contract  that  claim  for  statutory  penalty  be  made  within 
sixty  days;  Western  U.  Teleg.  Co.  v.  Wilson,  108  Ind.  308,  9  N.  E.  172,  holding 
telegraph  company's  right  to  contract  that  claim  for  statutory  penalty  be  made 
office  over  indirect  line  necessitating  repetition  when  company  has  another  office 
near  where  message  can  be  sent  direct;  Western  U.  Teleg.  Co.  v.  Yopst,  118  Ind. 
248,  3  L.R.A.  224,  20  N.  £.  222,  upholding  recovery  of  statutory  penalty  for  failure 
to  transmit  telegraph  message  of  necessity  made  on  Sunday. 

Cited  in  note  in  8  L.R.A.  225,  on  action  against  telegraph  company  for  stat- 
utory penalty. 
«- Telegram  beyond  state  lines. 

Cited  in  Western  U.  Teleg.  Co.  v.  Reed,  96  Ind.  195;  Rogers  v.  Western  U. 
Teleg.  Co.  122  Ind.  396,  17  A.  S.  R.  373,  24  N.  E.  157,— denying  recovery  of 
statutory  penalty  for  failure  to  transmit  telegraph  message  from  foreign  state 
to  point  within  state;  Western  U.  Teleg.  Co.  v.  Pendleton,  95  Ind.  12,  48  A.  R. 
692,  holding  telegraph  company  liable  for  statutory  penalty  for  failure  to  send 
message  beyond  state  lines;  Western  U.  Teleg.  Co.  y.  Meredith,  95  Ind.  93,  up- 
holding recovery  under  statute  for  failure  to  transmit  telegraph  message  where 
act  complained  of  accrued  beyond  state  lines. 
€k>nfllct  of  laws. 

Cited  in  note  in  91  A.  S.  R.  720,  on  conflict  of  laws  as  to  measure  of  daniaget 
for  torts. 
—  In  telegraph  cases. 

Cited  in  notes  in  99  A.  D.  675,  as  to  where  contract  for  transmission  of  tele- 
gram is  deemed  made;  63  L.R.A.  533,  on  conflict  of  laws  as  to  contracts  in  tele- 
graph cases;  5  L.R.A.<N.S.)  754,  on  law  governing  liability  of  telegraph 
pany. 
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46  AM.  REP.  178,  6RUNSON  t.  STATE,  89  IND.  538. 
What  constitutes  larceny. 

Cited  in  reference  notes  in  26  A.  S.  R.  632,  on  larceny  for  obtaining  property 
by  fraud;  64  A.  S.  R.  137,  on  effect  of  owner's  consent  on  crime  of  larceny. 

Cited  in  note  in  88  A.  S.  R.  669,  671,  on  larceny  of  goods  possession  of  which 
was  acquired  lawfully. 
—  By  trick. 

Cited  in  March  v.  State,  117  Ind.  647,  20  N.  E.  444,  holding  person  who  with 
intent  to  steal,  obtains  goods  by  way  of  purchase  paying  part  down,  and  ship- 
ping same  to  distant  point,  title  remaining  in  seller,  guilty  of  larceny;  Fleming 
V.  State,  136  Ind.  149,  36  N.  E.  164,  holding  person  obtaining  ticket  and  change 
for  confederate  bill  by  engaging  ticket  agent  in  conversation  with  design  to  steal 
if  agent  failed  to  note  nature  of  bill,  guilty  of  larceny;  Crum  v.  State,  148  Ind. 
401,  47  N.  £.  833,  holding  person  with  intent  to  steal,  obtaining  money  on  promise 
of  making  lender  party  in  money  making  scheme  guilty  of  larceny;  Bradley  v. 
State,  165  Ind.  397,  75  N.  E.  873,  holding  person  hiring  horse  with  intent  to 
steal  same,  and  in  fact  stealing  it  guilty  of  larceny;  Williams  v.  State,  169  Ind. 
384,  82  N.  E.  790,  holding  agreement  to  obtain  money  by  trick  to  be  conspiracy 
to  commit  larceny;  Williams  v.  State,  165  Ind.  472,  2  L.R.A.(N.S.)  248,  76  N.  E. 
875;  holding  that  where  finder  of  purse  delivers  same  to  defendant's  wife  upon 
representation  that  it  was  defendant's  and  defendant  falsely  claims  it,  he  is 
guilty  of  larceny;  State  v.  Wilson,  143  Mo.  334,  44  S.  W.  722,  on  obtaining  goods 
by  trick  as  larceny. 

Cited  in  reference  notes  in  46  A.  R.  126;  66  A.  R.  102,— on  procuring  money 
by  trick  as  larceny;  4  A.  S.  R.  646;  30  A.  S.  R.  139, — on  larceny  where  property 
Is  obtained  by  false  pretext;  46  A.  S.  R.  423,  on  larceny  by  trick. 
What  constitutes  offense  of  false  pretenses. 

Cited  in  State  v.  Germain,  64  Or.  395,  103  Pac.  521,  holding  that  in  order  to 
constitute  offense  of  false  pretenses,  prosecutor  must  have  been  induced  to  part 
frith  title  to  property  of  which  he  was  defrauded. 
Indictment  for  conspiracy  to  cheat. 

Cited  in  State  v.  Loser,  132  Iowa,  419,  104  N.  W.  337,  holding  that  party 
indicted  for  conspiracy  to  cheat  by  false  pretenses  cannot  be  convicted  thereunder 
of  conspiracy  to  commit  larceny. 
Conversion  by  innocent  purchaser. 

Cited  in  Alexander  v.  Swackhamer,  106  Ind.  81,  66  A.  R.  908,  4  N.  E.  433, 
holding  innocent  purchaser  of  goods  from  person  having  no  title  who  sells  same, 
guilty  of  conversion. 

46  AM.  REP.   185,  CONTINEINTAIi  Ij.  INS.  CO.  T.  VOLGER,   SO  IND. 
572. 

Insurable  interest  in  life. 

Cited  in  Davis  v.  Brown,  169  Ind.  644,  66  N.  E.  908,  holding  that  person  may 
insure  life  for  benefit  of  estate,  and  assign  same  to  one  having  no  insurable 
interest  in  his  life;  Hebnetag  v.  Miller,  76  Ala.  183,  62  A.  R.  316,  on  validity  of 
policy  on  person's  life  in  whom  party  has  no  insurable  interest;  Nye  v.  Grand 
liodge,  A.  O.  U.  W.  9  Ind.  App.  131,  36  N.  £.  429,  as  to  when  insurable  interest 
most  be  allied  in  complaint  on  insurance  policy. 

Cited  In  reference  notes  in  48  A.  R.  239;  2  A.  S.  R.  674;  41  A.  S.  R.  886;  34  A. 
Am.  Rep.  VoL  XIX.— 22. 
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S.  R.  472,— <m  insurable  interest  in  another's  life;  68  A.  S.  R.  820,  on  insurable 
interest  in  life  of  copartner;  78  A.  S.  R.  134,  on  insurable  interest  of  assignee  in 
bankruptcy. 

Cited  in  notes  in  57  A.  D.  95,  as  to  whether  insurable  interest  in  another's  life 
must  be  pecuniary;  57  A.  D.  102,  on  right  of  person  to  insure  his  own  life  pay- 
able to  whom  he  pleases;  57  A.  D.  105,  on  pleading  and  practice  as  to  insurable 
interest  in  another's  life;  47  A.  S.  R.  113,  on  necessity  for  insurable  interest  in 
life  insured  for  one's  own  benefit. 

—  Relationship  as  creating. 

Cited  in  Life  Ins.  Clearing  Co.  v.  O'Neill,  54  L.R.A.  225,  45  C.  C.  A.  641,  105 
Fed.  800,  holding  mere  relationship  of  father  and  son  insufficient  to  give  scm 
insurable  interest  on  father's  life;  Chicago  Guaranty  Fund  Life  Soc  v.  Dyou,  79 
IlL  App.  100,  holding  mere  relationship  of  father  to  son  insufficient  to  give 
son  insurable  interest  in  father's  life;  Prudential  Ins.  Co.  v.  Jenkins,  16  Ind. 
App.  297,  57  A.  S.  R.  228,  43  N.  E.  1056,  holding  uncle  not  to  have  insurable 
interest  in  life  of  thirteen  year  old  nephew  whom  he  kept;  People's  Mut.  Ben.  Soc 
v.  Templeton,  16  Ind.  App.  126,  44  N.  £.  809,  holding  that  son  able  to  support 
himself  has  no  insurable  interest  in  life  of  mother  seventy-six  years  old;  Pru- 
dential Ins.  Co.  V.  Hunn,  21  Ind.  App.  525,  69  A.  S.  R.  380,  52  N.  £.  772,  hold- 
ing complaint  on  policy  of  insurance  to  mother  on  son's  life  had  where  no  in- 
surable interest  is  shown;  American  Mut.  L.  Ins.  Co.  v.  Mead,  39  Ind.  App.  215, 
79  N.  £.  526,  denying  sufficiency  of  complaint  for  premiums  on  insuranoe  policy 
on  mother  in  law's  life,  which  fails  to  allege  that  mother  knew  and  consented  to 
insurance;  New  York  L.  Ins.  Co.  v.  Greenlee,  42  Ind.  App.  82,  84  N.  E.  1101, 
holding  that  son  has  no  insurable  interest  in  father;  Elkhart  Mut  Aid  Benev.  k. 
Relief  Asso.  v.  Houghton,  103  Ind.  286,  53  A.  R.  614,  2  N.  £.  703,  upholding 
policy  of  insurance  taken  out  by  grandfather  on  his  life  in  favor  of  grandson; 
Burton  v.  Connecticut  Mut.  L.  Ins.  Co.  119  Ind.  207,  12  A.  S.  R,  405,  21  N.  E. 
746,  holding  relationship  of  grand  parent  and  grand  child  insufficient  to  create 
insurable  interest;  American  Mut.  L.  Ins.  Co.  ▼.  Bertram,  163  Ind.  51,  64  L.R.A. 
935,  70  N.  E.  258,  denying  validity  of  insurance  policy  to  nephew  on  aunt's  life 
issued  without  her  knowledge  and  consent;  Crosswell  ▼.  Connecticut  Indemnity 
Asso.  51  S.  C.  103,  28  S.  £.  200,  holding  son  to  have  insurable  interest  in 
mother's  life. 

Cited  in  reference  note  in  52  A.  R.  135,  on  insurable  interest  in  life  of  relative. 

C5ted  in  notes  in  57  A.  D.  100;  54  L.RJL  225,  226, — on  origin  and  extent  of 
rule  that  pecuniary  interest  is  necessary  to  insurable  interest  in  life  of  parent  or 
child  or  other  relative  by  blood;  54  L.R.A.  229,  on  insurable  interest  of  child  in 
life  of  parent 

—  Rehition  of  debtor  and  creditor  as  creating. 

Cited  in  Amick  ▼.  Butler,  111  Ind.  578,  60  A.  R.  722,  12  N.  E.  518,  holding 
creditor  to  have  insurable  interest  in  life  of  debtor. 

46  AM.  REP.   1»S,  MOUNT  v.  STATE,  90  IND.  S». 
Liability  of  public  officer  for  loss  of  funds. 

Cited  in  Rowley  v.  Fair,  104  Ind.  189,  3  N.  £.  860,  holding  administrator  not 
bound  to  pay  money  of  deceased  township  trustee  to  state  except  amounts  which 
may  be  identified  except  as  regular  allowance  made  against  estate;  Kellev  v. 
Rhoads,  7  Wyo.  352,  87  A.  S.  R.  959,  63  Pac.  935;  State  v.  Gramm,  7  Wyo.  329, 
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40  L.R^.  690,  52  Pac.  533, — ^holding  state  treasurer  not  negligent  as  matter  of 
law  for  depositing  funds  in  private  bank. 
I/egislatlve  power. 

Cited  in  Pearson  v.  State,  56  Ark.  148,  35  A.  S.  R.  91,  19  S.  W.  499,  upholding 
statute  releasing  county  treasurer  from  liability  for  county  funds  stolen  by 
burglars  without  his  fault;  Hedderich  v.  State,  101  Ind.  564,  51  A.  R.  768,  1  N.  E. 
47,  holding  only  restrictions  to  legislative  power  to  be  state  and  Federal  Con- 
stitutions and  treaties  and  acts  of  Congress;  Indianapolis  v.  Navin,  151  Ind.  139, 
4J  L.R.A.  337,  47  N.  E.  525,  holding  legislature  to  have  power  to  regulate  street 
car  rates  which  city  cannot  curtail  by  contract;  State  ex  rel.  Harrison  v.  Men- 
augh,  151  Ind.  260,  43  L.R.A.  408,  51  N.  £.  117,  upholding  legislative  act  chan- 
^ng  time  of  election  of  township  trustees;  State  ex  rel.  Geake  v.  Fox,  158  Ind. 
126,  56  L.R.A.  893,  63  N.  E.  19,  holding  legislature  without  power  to  place  man- 
agement of  fire  departments  of  eities  under  control  of  boards  appointed  by 
governor;  Henderson  v.  State,  137  Ind.  552,  24  L.R.A.  469,  36  N.  E.  257  (dis- 
senting opinion),  on  legislative  power;  McSurely  v.  McGrew,  140  Iowa,  163,  132 
A.  S.  R.  248,  118  N.  W.  415,  holding  that  legislature  may  delegate  power  to  su- 
pervisors to  release  particular  county  treasurer  from  liability  on  bond  for  loss  of 
publie  funds. 

C^ted  in  reference  note  in  35  A.  S.  R.  96,  on  legislative  power  over  public 
officers. 

Cited  in  note  in  36  A.  S.  R.  534,  on  legislative  control  over  revenues  of  mu- 
nicipality. 

Distinguished  in  McClelland  v.  State,  138  Ind.  321,  37  N.  E.  1089,  denying 
Tslidity  of  statute  authorizing  repayment  of  money  paid  by  town  trustee  from 
private  funds  to  make  up  for  town  money  deposited  by  him  in  bank  which  later 
failed. 

Validity  of  special  or  local  laws. 

Cited  in  Robinson  v.  Schenck,  102  Ind.  307,  1  N.  E.  698,  upholding  statute  em- 
powering school  trustees  of  cities  to  levy  tax  for  tuition  purposes;  Western  U. 
Teleg.  Co.  v.  Locke,  107  Ind.  15,  8  N.  E.  1,  holding  statute  legalizing  action  of 
board  in  establishment  of  gravel  road;  Mode  v.  Beasley,  143  Ind.  306,  42  N.  E. 
727,  upholding  statute  for  relocation  of  county  seat  as  not  being  local  legislation 
within  meaning  of  constitution;  Smith  v.  Indianapolis  Street  R.  Co.  158  Ind. 
425,  63  N.  E.  849,  holding  statute  regulating  granting  of  railroad  franchises  in 
cities  of  100,000  inhabitants  not  local  legislation;  Newton  County  v.  State,  161 
Ind.  616,  69  N.  E.  442,  holding  building  of  county  court  house  to  be  county  busi- 
ness within  meaning  of  Constitution  forbidding  local  laws  regulating  county 
business;  Guthrie  ▼.  Territory,  1  Okla.  188,  21  L.RJ^.  841,  31  Pac.  190,  holding 
statute  providing  for  assumption  by  municipality  succeeding  provisional  one  of 
former's  debts  not  to  be  special  legislation  within  meaning  of  prohibitory  stat- 
Tjte;  State  ex  rel.  Terre  Haute  v.  Kolsem,  130  Ind.  434,  14  L.R«A.  566,  29  N.  E. 
595   (dissenting  opinion),  on  legislature's  power  to  enact  local  laws. 

46  AM«  REP.   195,  OHIO  FALLS  CAR  CO.  v.  MBNZIES,  90  IND.  88. 
Mxcnse  for  nonperformance  of  contract. 

Cited  in  Ohio  &  M.  R.  Co.  v.  Crumbo,  4  Ind.  App.  456,  30  N.  E.  434,  holding 
party  excused  from  performing  condition  as  per  contract  when  opposite  party 
dispenses  with  it. 
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46  A3I.  REP.  ie»,  HEBRON  GRAVEL  ROAD  CO.  v.  HARVEY,  90  IND. 

ie2. 

Wliat  constitutes  watercourse. 

Cited  in  Maxwell  v.  ShirU,  27  Ind.  App.  529,  87  A.  S.  R.  268,  61  N.  E.  754. 
holding  water  coming  from  springs  and  uniting  in  ravine  frcMn  which  it 
empties  into  pond  to  create  watercourse;  Schwartz  v.  Nie,  29  Ind.  App.  329, 
04  N.  E.  619,  holding  that  natural  watercourse  existed  where  water  flowed 
through  well  defined  course  between  banks,  though  not  for  whole  year;  Robinson 
V.  Shanks,  118  Ind.  125,  20  N.  E.  713,  holding  that  watercourse  must  be 
stream  having  bed  and  banks,  flow  in  particular  direction  and  though  dry  part 
of  year;  Mitchell  v.  Bain,  142  Ind.  604,  42  N.  £.  230,  holding  watercourse  lost 
in  swamp,  still  watercourse,  upon  its  emerging  therefrom  in  well-defined 
stream;  Rail  v.  Furrow,  74  Kan.  101,  6  L.R.A.(N.S.)  167,  85  Pac.  934,  10  A.  k 
£.  Ann.  Cas.  1044,  holding  small  stream  having  banks  to  be  watercourse  though 
its  outlet  is  spread  over  marsh;  Case  v.  Hoffman,  48  Wis.  438,  36  A.  S.  R.  937. 
20  L.R.A.  40,  54  N.  W.  793,  holding  small  creek  flowing  from  sixty  acre  lake 
through  land  into  river  to  be  watercourse;  Goodrich  v.  Strangland,  155  Ind. 
279,  58  N.  E.  148;  Strayer  v.  Taylor,  163  Ind.  230,  69  N.  E.  145,— holding  water 
flowing  through  line  of  small  lakes  to  be  watercourse;  Parke  County  v.  Wagner, 
138  Ind.  609,  38  N.  E.  171;  Case  v.  Hoffmann,  100  Wis.  314,  44  L.R.A.  728, 
72  N.  W.  390, — on  what  constitutes  watercourse;  Watuppa  Reservoir  Co.  v.  Fall 
River,  147  Mass.  548,  1  L.R.A.  466,  18  N.  E.  465  (dissenting  opinion),  on  rights 
to  water  in  ponds. 
Remedy  for  pollution  or  diversion  off  water  coarse. 

Cited  in  Muncie  Pulp  Co.  v.  Martin,  23  Ind.  App.  558,  55  N.  E.  796,  upholding 
recovery  of  damages  for  polluting  stream  flowing  through  plaintiff's  land  by 
emptying  poisonous  refuse  thereon;  Burk  v.  Simonson,  104  Ind.  173,  54  A.  R.  304, 
2  N.  £.  309,  holding  acquiscenee  in  altered  condition  of  stream  which  is  changed 
to  canal,  which  has  existed  for  more  than  twenty  years  precludes  restoration  to 
natural  condition;  Sullivan  v.  Phillips,  110  Ind.  320,  11  N.  E.  300,  upholding 
injunction  to  restrain  town  from  collecting  water  in  one  channel  and  casting  it 
on  citizen's  property. 
Raising  lakes  and  ponds  by  damming. 

Cited  in  note  in  59  L.R.A.  820,  on  raising  lakes  and  ponds  by  damming  water 
back. 
Surface  water  as  distinguished  ffrom  basins  or  marshes. 

Cited  in  note  in  25  L.R.A.  529,  distinguishing  between  surface  water  and  ba- 
sins or  marshes. 

46  AM.  REP.  205,  NAVE  v.  FLACK,   90  IND.   205. 
Duty  off  owner  giving  Implied   right  to  use  premises. 

Cited  in  Howe  v.  Ohmart,  7  Ind.  App.  32,  33  N.  E.  466,  holding  defendant 
liable  for  injuries  to  person  on  premises  by  invitation,  when  defendant  failed 
to  properly  guard  or  light  stairway;  Cleveland,  C.  C.  &  St.  L.  R.  Co.*v.  Wade, 
18  Ind.  App.  346,  48  N.  E.  12,  holding  that  prospective  passenger  attempting  to 
enter  locked  car  at  station  ten  minuted  ahead  of  time  other  coaches  being  open 
cannot  recover  for  injuries  received  as  train  started;  Pittsburgh,  C.  C.  k  St.  1,. 
R.  Co.  V.  Adams,  25  Ind.  App.  164,  56  N.  E.  101,  holding  railroad  liable  for  neg- 
ligence to  person  at  freight  station  to  get  goods;  Hawkins  v.  Johnson,  105  Ind. 
29,  55  A.  R.  169,  4  N.  E.  172,  holding  master  liable  to  teamster  for  injuries 
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caused  by  shaft  where  be  was  directed  to  pass  under  same  and  was  ignorant  of 
danger;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson,  107  Ind.  442,  57  A.  R.  120, 
t^  N.  E.  357,  holding  railroad  company  not  liable  for  negligence  to  one  fraud- 
ulently riding  on  nontransferable  pass;  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer, 
109  Ind.  179,  58  A.  R.  387,  6  N.  E.  310,  holding  carrier  not  liable  for  negligence 
in  permitting  child  to  enter  car;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas,  119  Ind. 
583,  6  L.R.A.  193,  21  N.  E.  968,  holding  railroad  discharging  passenger  at  night 
at  crossing  of  another  road  where  stations  are  connected  by  unlighted  walk 
liable  for  injuries  received  because  of  defect  in  walk;  Bunnell  v.  Stern,  122  N.  Y. 
639,  19  A.  S.  R.  519,  10  L.ItA.  481,  25  N.  E.  910,  26  Abb.  N.  C.  238,  holding  re- 
tail company  liable  for  failure  to  properly  keep  plaintiffs  cloak  laying  on 
counter;  Sisk  v.  Crump,  112  Ind.  504,  2  A.  S.  R.  213,  14  N.  E.  381,  on  liability 
of  owner  of  premises  to  invitee. 

Cited  in  reference  note  in  1  A.  8.  R.  490,  on  liability  of  landowner  for  injuries 
to  persons  coming  on  premises. 

Cited  in  note  in  87  A.  D.  664,  on  liability  of  owner  for  injuries  to  others  from 
defective  approaches. 
I>iity  of  warehouseman  in  care  of  property. 

Cited  in  note  in  136  A.  S.  R.  217,  on  duty  of  warehousemen  in  care  oi  prop- 
erty. 
Effect  of  voluntary  assnntption  of  risk. 

Cited  in  note  in  4  L.R.A.  214,  on  effect  of  voluntary  assumption  of  known  risk. 
What  constitntes  contributory  negligence. 

Cited  in  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Grames,  8  Ind.  App.  112,  34  N.  E. 
613,  holding  that  person  approaching  crossing  where  view  is  obstructed  must  use 
added  caution  to  avoid  injury;  Howard  County  v.  Lcgg,  110  Ind.  479,  11  N.  E. 
612,  holding  that  traveler  may  presume  bridge  to  be  safe  in  absence  of  knowl- 
edge of  defect;  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212,  12  N.  E.  380,  hold- 
ing brakeman  not  entitled  to  verdict  for  injuries  received  in  making  coupling 
by  hand,  where  master  required  stick  to  be  used,  it  not  appearing  that  stick 
could  not  have  been  used;  Citizens'  Street  R.  Co.  v.  Twiname,  111  Ind.  687,  13 
N.  £.  55,  holding  person  not  guilty  of  contributory  negligence  for  entering  car 
standing  on  track,  equipped  and  apparently  ready  to  leave;  Evansville  k  T.  H. 
R  Co.  V.  Crist,  116  Ind.  446,  9  A.  S.  R.  865,  2  L.R.A.  450,  19  N.  E.  310,  holding 
that  when  landowner's  only  access  to  land  is  over  defendant's  property  which  is 
rendered  dangerous  because  of  negligence,  use  thereof  by  family  is  not  negli- 
gence as  matter  of  law. 

—  Of  passenger. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Kelly,  92  Ind.  371,  47  A.  R.  149,  holding 
passenger  not  negligent  in  obeying  conductor  to  go  to  next  car  while  in  motion 
to  get  seat;  Illinois  C.  R.  Co.  v.  Cheek,  152  Ind.  663,  53  N.  E.  641,  holding  pas- 
senger at  trainman's  request  entering  car  without  step  not  negligent  as  matter 
of  law;  Ft.  Wayne  Traction  Co.  v.  Hardendorf,  164  Ind.  403,  72  N.  E.  593, 
holding  person  riding  on  running  board  of  street  car  not  negligent  as  matter  of 
law. 

—  Knowled^  of  defects. 

Cited  in  Oosport  v.  Evans,  112  Ind.  133,  2  A.  S.  R.  164,  13  N.  E.  256,  holding 
pMity  knowingly  going  upon  obstruction  in  street,  when  he  might  have  gone 
around,  guilty  of  contributory  negligence;  Lake  Shore  &  M.  S.  R.  Co,  v.  Pinchin, 
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112  Ind.  592,  13  N.  E.  677,  holding  perBon  passing  between  cars  knowing  same 
likely  to  move  guilty  of  negligence;  Richmond  v.  Mulholland,  116  Ind.  173,  18 
N.  E.  832,  holding  knowledge  of  defect  in  street  insufficient  of  itself  to  show 
contributory  negligence;  Bedford  ▼.  Neal,  143  Ind.  425,  41  N.  £.  1029,  holding 
person  entering  on  defective  walk  at  night  with  knowledge  of  defect,  not  entitled 
to  recover  therefor  upon  failure  to  show  exercise  of  due  care;  Citizens'  Street 
R.  Co.  V.  Sutton,  148  Ind.  169,  46  N.  E.  462,  holding  averments  in  complaint 
for  personal  injuries,  showing  knowledge  of  defect,  insufficient  to  negative 
averment  of  due  care ;  Boswell  ▼.  Wakley,  149  Ind.  64,  48  N.  E.  637,  holding  per- 
son passing  over  old  walk  at  night  with  hands  in  pockets,  knowing  walk  to  be 
dangerous,  not  free  from  negligence  for  injury  received;  Huntingburgh  v.  First, 
22  Ind.  App.  66,  53  N.  K  246  (former  appeal  in  15  Ind.  App.  552,  43  N.  E. 
17),  holding  knowledge  of  defect  in  walk  insufficient  of  itself  to  render  person 
using  walk  negligent;  Porter  County  v.  Dombke,  94  Ind.  72;  Vance  ▼.  Franklin, 
4  Ind.  515,  30  N.  E.  149;  Parke  County  v.  Sappenfield,  6  Ind.  App.  577,  33  N. 
E.  1012, — ^holding  person  knowingly  using  bridge  without  railing  not  negligent 
if  care  commensurate  with  danger  is  exercised;  Cochran  ▼.  Shirley,  43  Ind.  App. 
453,  87  N.  E.  993,  holding  that  knowledge,  by  traveler  of  defective  condition  of 
street  does  not  constitute  him  guilty  of  contributory  negligence  in  use  of  such 
street. 

Cited  in  note  in  4  L.R.A.  213,  as  to  whether  knowledge  of  defect  in  highway 
is  proof  of  negligence. 
Negligence  as  basis  of  liability. 

Cited  in  Hankins  v.  Reimers,  86  Neb.  307,  125  N.  W.  516,  to  point  that  person 
may  be  liable  for  injury  for  his  neglig«ice  although  he  did  not  design  or  expect 
results  that  followed  default. 

Cited  in  note  in  9  L.R.A.  641,  on  negligence  as  basis  of  liability. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Wabash,  St.  L.  &  P.  R.  Co.  v.  Johnson,  96  Ind.  40«  on  contributory 
negligence  as  bar  to  recovery;  Ohio  d^  M.  R.  Co.  v.  Hecht,  116  Ind.  443,  17  N. 
E.  297;  Matchett  v.  Cincinnati,  W.  A  M.  R.  Co.  132  Ind.  384,  31  N.  E.  792,— 
holding  plaintifiTs  fault  not  contributing  to  injury  no  bar  to  recovery  for  defend- 
ant's negligence. 
Meaning  of  term  ''accident.** 

Cited  in  Ullman  v.  Chicago  A  N.  W.  R.  Oo.  112  Wis.  160,  88  A.  8.  R.  949, 
56  L.R.A.  246,  88  N.  W.  41,  holding  "in  case  of  accident"  used  in  bill  ot  lading  to 
mean  negligence  when  it  is  later  referred  to  as  "negligence  aforesaid;"  Evans* 
<ville  Gas  &  Electric  Light  Co.  v.  Raley,  38  Ind.  App.  342,  78  N.  E.  254  (dis- 
senting opinion),  on  meaning  of  accident. 

Cited  in  note  in  54  A.  R.  303,  on  what  is  accident  within  insurance  contract, 
lilabillty  for  accident. 

Cited  in  Merritt  v.  Richey,  127  Ind.  400,  27  N.  K  131,  holding  purchaser  from 
judgment  debtor  not  liable  for  accidental  burning  of  property;  Stonehill  v.  Stone- 
hill,  146  Ind.  430,  45  N.  E.  600,  upholding  instruction  making  defendant  not 
liable  for  injury  if  accidental. 
Sufficiency  of  Instrnction  to  Jnry. 

Cited  in  Muncie  v.  Spence,  33  Ind.  App.  599,  71  N.  E.  907,  holding  instruction 
erroneous  which  tells  jury  that  plaintiff  cannot  recover  if  there  were  two  or 
more  roads  available,  ''and  one  of  said  roads  was  more  or  less  danirerous  than** 
other  and  plaintiff  chose  "the  more  dangerous  one;^  Conrad  t.  Cleveland,  C. 
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C.  &  St  L.  IL  Co.  34  Ind.  App.  133,  72  N.  £.  489,  holding  that  infltructions  must 
be  coDBtrued  together,  and  if  they  present  law  of  case  with  reasonable  clearneaa 
•and  accuracy  they  are  sufficient;  Melendy  v.  Bradford,  56  Vt.  148,  holding  mere 
inadvertent  expression  in  long  charge  correct  as  whole,  insufficient  to  avoid 
-verdict. 

Weight  of  evidence  as  affecting  adoiisslbllity. 

Cited  in  Baker  v.  Hancock,  29  Ind.  App.  456,  63  N.  E.  323,  holding  in  trial 
for  malpractice  of  plaintiff,  evidence  of  other  patients  being  successfully  treated 
inadmissible;  Boots  v.  Canine,  94  Ind.  408;  Lanman  v.  Crooker,  97  Ind.  163, 
49  A.  R.  437;  Creighton  v.  Hoppis,  99  Ind.  369;  Union  Mut.  L.  Ins.  Co.  v. 
Buchanan,  100  Ind.  63;  Pedigo  v.  Grimes,  113  Ind.  148,  13  N.  R  700,— hold- 
ing the  mere  lack  of  credibility  insufficient  to  render  competent  evidence  in- 
admissible; Hastings  v.  Brooker,  98  Ind.  158;  Baltimore  &  O.  &  C.  R.  Co.  v. 
Evarts,  112  Ind.  533,  14  N.  E.  369, — upholding  admissibilily  of  pertinent  evi- 
^dence  without  regard  to  how  much  or  little  it  will  prove. 
Other  acts  as  evidence  of  particular  act. 

Cited  in  Medsker  v.  Pogue,  1  Ind.  App.  197,  27  N.  E.  432,  holding  in  suit 
^or  injuries  to  mare  by  wrongful  entrance,  evidence  by  experts  that  in  many 
instances  injury  is  not  caused  thereby,  inadmissible;  Ft.  Wayne  v.  Coombs, 
107  Ind.  75,  57  A.  R.  82,  7  N.  E.  743,  holding  suit  for  damages  for  defective 
aewer,  evidence  of  other  defects  in  sewer  admissible;  Qrand  Rapids  &  I.  R.  Co. 
T.  Diller,  110  Ind.  223,  9  N.  E.  710,  holding  admissions  given  in  conversation 
between  injured  man  and  engineer  soon  after  accident  admissible;  Bauer  v. 
In€[ranapoli8,  99  Ind.  56;  Lyon  v.  Logansport,  9  Ind.  App.  21,  35  N.  E.  128, — 
holding  fact  that  many  people  passed  over  crossing  insufficient  to  overcome  evi- 
•dence  that  it  was  dangerous. 
£irect  of  admitting  evidence  In  rebuttal  which  was  competent  In  chief. 

Cited  in  Bryant  v.  State,  106  Ind.  549,  7  N.  E.  217,  holding  error  in  admitting 
evidence  in  rebuttal  which  would  have  been  competent  in  chief,  not  reversible 
«rror. 
Snfflclency  of  exception  to  evidence. 

Cited  in  Hedrick  v.  D.  M.  Osborne  &  Co.  99  Ind.  143,  holding  that  to  present 
for  review  admission  of  objected  evidence,  bill  of  exception  containing  all  evi- 
denee  unnecessary;  Evansville  &  R.  R.  Ca  v.  Fettig,  130  Ind.  61,  29  N.  E.  407, 
holding  objections  of  "incompetent"  "inunaterial"  or  "improper"  insufficient  to 
be  available  on  appeaL 

4«  AM.  REP.  SIO,  OARVSR  v.  SMITH,  90  IND.  2SS. 
Creation  and  effect  of  tenancy  by  entireties. 

Cited  in  Fogleman  v.  Shively,  4  Ind.  App.  197,  51  A.  S.  R.  213,  30  N.  E.  909, 
upholding  garnishment  of  husband's  share  in  undivided  proceeds  of  sale  of  en- 
tirety property  in  agmt's  hands;  Humberd  v.  Collings,  20  Ind.  App.  93,  50  N. 
S.  314,  holding  wife's  failure  to  join  in  appeal  from  assessment  against  entirety 
property  insufficient  to  avoid  relief  granted  on  appeal;  Dodge  v.  Kinzy,  101  Ind. 
102,  denying  validity  of  mortgage  by  husband  and  wife  on  entirety  property  for 
hnsband's  debt;  Thomburg  v.  Wiggins,  135  Ind.  178,  41  A.  S.  R.  422,  22  L.R.A. 
42,  34  N.  K  999,  holding  conveyance  to  husband  and  wife  in  joint  tenancy  not 
to  create  estate  by  entirety;  Dyer  v.  Eldridge,  136  Ind.  654,  36  N.  E.  522, 
holding  husband  or  wife  holding  by  entireties  entitled  to  change  lines  of  form 
by  contract;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  O'Brien,  142  Ind.  218,  41  N.  £. 
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528,  holding  failure  to  find  plaintiffs,  husband  and  wife,  fatal  to  judgment  in 
their  favor,  or  tenants  by  entireties;  Simons  v.  Bollinger,  154  Ind.  83,  48  L.R.A. 
234,  50  N.  £.  23,  holding  conveyance  to  husband  and  wife  jointly  creates  estate 
by  entireties;  Baker  v.  Stewart,  40  Kan.  442,  10  A.  S.  R.  213,  2  L.R.A.  434,  19 
Pac.  904,  holding  married  woman's  acts  not  to  have  changed  law  of  survivorship 
in  estates  by  entirety. 

Cited  in  reference  notes  in  09  A.  D.  582,  on  effect  of  deed  to  husband  and  wife 
to  convey  estate  by  entireties ;  10  A.  S.  R.  99,  as  to  how  estate  by  entirety  arisen 
and  effect  of  statutes. 

Cited  in  notes  in  84  A.  S.  R.  442,  on  effect  of  married  women's  statutes  on 
estates  by  the  entireties;   30  L.R.A.  316,  on  construction  of  statute  affecting^ 
question  where  and  to  what  extent  entirety  estates  exist;  0  L.R.A.(N.S.)   1028,. 
on  judgment  against  individual  as  lien  on  interest  of  tenant  by  entirety. 
Creation  of  tenancy  in  common. 

Cited  in  Dodds  v.  Winslow,  26  Ind.  App.  652,  60  N.  E.  458,  holding  devise  to 
husband  and  wife  share  and  share  alike  to  create  tenancy  in  common. 
Interests  in  real  property  subject  to  execution. 

Cited  in  note  in  23  L.ILA.  642,  on  what  expectant  and  contingent  interests  in 
real  property  are  subject  to  attachment  or  levy  on  execution. 
Repeal  by  implication. 

Cited  in  Shea  v.  Muncie,  148  Ind.  14,  46  N.  E.  138,  holding  act  to  regulated 
sale  of  intoxicating  liquor  in  general,  not  repealed  by  act  authorizing  cities  to 
license  liquor  selling;  Whitley  County  v.  Garty,  161  Ind.  464,  68  N.  E.  1012,. 
denying  repeal  by  implication  unless  later  statute  is  irreconcilable  to  earlier 
act;  Lansing  v.  State  Auditors,  111  Mich.  327,  69  N.  W.  723  (dissenting  opin* 
ion),  on  constructions  of  statute  passed  at  same  time  in  light  of  each  other. 

Cited  in  reference  notes  in  12  A.  8.  R.  695;  41  A.  S.  R.  672, — on  repeal  of 
statutes  by  implication;  36  A.  S.  R.  67,  on  nonabolition  of  tenancy  by  entireties, 
by  abolition  of  joint  tenancies. 

Cited  in  note  in  88  A.  S.  R.  274,  275,  on  necessity  of  inconsistency  and  re> 
pugnancy  to  repeal  of  statute  by  implication. 

46  AM.  REP.  Sl«,  SMITH  v.  FERGUSON,  90  IND.  229,  Reaffirmed  oa 

later  appeal  in  104  Ind.  246,  8  N.  E.  866. 
Requisites  of  gift  causa  mortis. 

Cited  in  note  in  99  A.  S.  R.  891,  on  definition  and  requisites  of  gift  causa 
mortis. 
Sufficiency  of  delivery  of  gifts. 

Cited  in  Caylor  v.  Caylor,  22  Ind.  App.  666,  72  A.  8.  R.  331,  52  N.  E.  465,. 
upholding  gift  where  hour  before  death  lady  called  for  nephew,  who  was^ 
absent,  whereupon  she  told  husband  she  gave  property  to  nephew  directing 
delivery;  Goelz  v.  People's  Sav.  Bank,  31  Ind.  App.  67,  67  N.  E.  232,  uphold- 
ing gift  of  savings  bank  account  where  mother  deposited  sum  in  son's  name 
and  sent  order  for  him  to  sign  to  get  money;  Bingham  v.  Stage,  123  Ind.  281, 
23  N.  E.  756,  denying  validity  of  gift  of  note  where  donor  still  keeps  posses- 
sion; Devol  V.  Dye,  123  Ind.  321,  7  L.R.A.  439,  24  N.  E.  246,  upholding  gift 
where  donor  with  knowledge  of  death's  approach  directed  money  to  be  count- 
ed out,  marked  and  upon  his  death  given  to  donees;  Gammon  Theological  Semi- 
nary V.  Robbins,  128  Ind.  85,  12  L.R.A.  506,  27  N.  E.  341,  holding  execution  of 
agreement  to  give  note  in  trust  without  delivery  of  note  ineffectual  as  gift  ;^ 
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Martin  v.  McCulIough,  136  Ind.  331,  34  N.  E.  819,  upholding  gift  where  prop- 
erty was  delivered  to  beneficiary  for  distribution  and  same  was  distributed  be- 
fore donor's  death;  Bickford  v.  Mattocks,  95  Me.  547,  50  Atl.  894,  holding  gift 
void  where  donor  gave  note  to  donee,  it  being  in  scrivener's  hands  with  direction 
to  deliver  to  donee,  which  was  never  done  and  later  payments  thereon  were  made 
to  and  accepted  by  donor;  Varley  v.  Sims,  100  Minn.  331,  117  A.  S.  R.  694,  8 
L.R.A.(N.S.)  828,  111  N.  W.  269,  10  A.  &  E.  Ann.  Cas.  473,  holding  check 
executed  and  delivered  as  gift  though  not  accepted  by  bank  to  constitute  valid 
gift;  Deneff  v.  Helms,  42  Or.  161,  70  Pac.  390,  holding  oral  gift  of  money  in 
bank  and  money  in  third  party's  hands  in  presence  of  banker,  third  party  and 
donee,  with  order  to  gi^e  donee  money  to  whom  it  was  given  valid  gift;  Liebe 
V.  Battmann,  33  Or.  241,  72  A.  S.  R.  705,  64  Pac.  662,  on  validity  of  gift. 

Cited  in  notes  in  99  A.  S.  R.  895,  on  necessity  of  parting  with  possessior 
and  control  of  gift  causa  mortis;  21  L.R.A.  695,  on  sufficiency  of  delivery  of 
vrritten  transfer  or  assignment  of  property  as  a  gift. 
General  powers  of  executors  over  personal  estate. 

Cited  in  note  in  78  A.  S.  R.  180,  on  general  powers  of  executors  over  per*- 
sonal  estate. 

46  ABI.  lUBP.  222,  COMMSRCIAIi  NAT.  BANK  v.  GIIiLETT,   eo  IND. 

268. 
Passing  of  title  In  sale  of  goods. 

Cited  in  Blackwood  v.  Cutting  Packing  Co.  76  Cal.  212,  9  A.  S.  R.  199,  18 
Pac  248,  holding  that  title  to  future  crop  sold  not  to  pass  in  absence  of  con- 
trary intention. 

Cited  in  note  in  23  E.  R.  C.  256,  on  passing  of  title  by  sale  of  unascertained 
ebattels. 

<^  Goods  in  mass. 

Cited  in  Carpenter  v.  Glass,  67  Ark.  135,  53  S.  W.  678,  holding  vendee  of 
flour  shipped  with  mass  in  car  to  person  with  instruction  not  to  deliver  to 
vendee  till  payment  not  to  have  title;  Moore  v.  Hays,  12  Ind.  App.  476,  40 
N.  E.  638,  upholding  sale  of  corn  where  vendee  was  directed  to  get  corn  from 
certain  bin  and  it  was  taken  therefrom;  Martz  v.  Putnam,  117  Ind.  392,  20 
N.  K.  270,  holding  that  title  passes  to  lumber  sawed  piled  in  seller's  yard  select- 
ed by  vendee  and  paid  for;  Fordice  v.  Gibson,  129  Ind.  7,  28  N.  £.  303,  hold- 
ing contract  of  sale  of  staves  to  be  manufactured  insufficient  to  pass  title  till 
staves  were  indicated  as  vendee's;  New  England  Dressed  Meat  &  Wool  Co.  v. 
Standard  Worsted  Co.  165  Mass.  328,  52  A.  S.  R.  516,  43  N.  £.  112,  holding 
title  to  wool  to  be  in  vendor  till  delivery  where  it  was  all  dumped  in  bin  and 
w«..^l  sold  to  plaintiff  not  separated. 

Cited  in  reference  notes  in  59  A.  R.  604,  on  necessity  for  separation  to  pass 
title  to  goods  sold  from  ascertained  lot,  identical  in  kind  and  value;  52  A.  S. 
R.  52]«  on  separation  of  articles  of  same  quality  sufficient  to  pass  property. 

Cited  in  note  in  26  L.R.A.(N.S.)  3,  44,  55,  67,  on  sufficiency  of  selection  or 
designation  of  goods  sold  out  of  larger  lot. 

46  AM.  REP.  224,  LITTLE  v.  STATE,   eO  IND.  338. 
Powers  of  courts  generally. 

Cited  in  Tull  v.  State,  99  Ind.  238,  holding  courts  of  general  jurisdiction 
have  power,  independent  of  statute,  to  appoint  attorney  to  assist  prosecuting 
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attorney  and  fix  former's  compensation;  Smythe  v.  Boswell,  117  Ind.  365,  20 
N.  E.  263,  holding  courts  have  inherent  power  to  permit  appeals  after  expira- 
tion of  time  prescribed  by  statute  when  default  occasioned  by  adversary's 
fraud;  Curtis  v.  Gooding,  99  Ind.  45,  holding  courts  of  general  jurisdiction 
possess  judicial  power  independent  of  statute  to  vacate  judgment  defective  on 
account  of  omission  of  necessary  parties;  RatlifT  v.  Stretch,  130  Ind.  282,  30 
N.  E.  30,  on  point,  that  courts  have  inherent  powers,  although  not  conferred 
by  statute,  to  grant  equitable  relief  by  correcting  judgment;  Brown  v.  Goble, 
97  Ind.  86,  holding  courts  of  general  superior  jurisdiction  have  inherent  equity 
power  to  vacate  apparently  valid  judgment,  void  for  want  of  jurisdiction. 
Powers  of  courts  over  other  departments  of  government. 

Cited  in  Smith  v.  Myers,  109  Ind.  1,  58  A.  R.  376,  9  N.  E.  692,  refusing  in- 
junction restraining  secretary  of  state  from  delivering  election  returns  to  speak- 
er of  legislature,  as  directed  by  statute,  being  independent  departments  of 
state;  Vigo  County  v.  Stout,  136  Ind.  53,  22  L.R.A.  398,  35  N.  £.  683,  holding 
that  courts  can  compel  county  commissioners,  having  charge  of  court  hoofle^  to 
operate  elevator  for  its  convenience. 
l¥hat  constitutes  a  contempt  and  power  of  court  to  punish. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Gildersleeve.  219  Mo.  170,  118  S.  W.  86, 
16  A.  &  £.  Ann.  Cas.  749;  Rucker  v.  SUte,  170  Ind.  635,  85  N.  E.  356,~ 
holding  that  superior  courts  have  with  statutory  authority  power  to  punish 
persons  for  contempt. 

Cited  in  reference  notes  in  7  A.  S.  R.  124;  87  A.  a  R.  983,— on  what  consti- 
tutes contempt 

Cited  in  note  in  117  A.  S.  R.  951,  on  power  of  courts  of  record  and  general 
jurisdiction  to  punish  contempts. 
*AcCs  embarrassing  administration  of  Justice  generally. 

Cited  in  Hale  v.  State,  55  Ohio  St.  210,  60  A.  S.  R.  691,  36  L.R.A.  254,  45 
N.  E.  199,  holding  contempt  of  court  to  induce  important  witness  to  leave 
state  and  prevent  appearance,  although  not  declared  contempt  by  statute;  Car- 
ter V.  Com.  96  Va.  791,  45  L.RJ^.  310,  32  S.  E.  780,  11  Am.  Crim.  Rep.  303, 
sustaining  punishment  of  litigant  for  procuring  adjournment  by  false  telegram, 
that  he  was  sick,  although  not  declared  contempt  by  statute;  Re  Buckley,  69 
Cal.  10,  10  Pac.  69  (dissenting  opinion),  on  point  that  one  professing  ability 
to  obtain  any  desired  decision  from  court,  for  consideration,  is  guilty  of  con- 
tempt of  court;  In  Re  Jessup,  81  Cal.  408,  6  L.R.A.  594,  22  Pa.  1028  (dissent- 
ing opinion),  on  point  that  power  of  courts  to  punish  contempts  cannot  be 
abridged  by  legislature. 
^Bribing  of  Juror. 

Cited  in  Hurley  v.  Com.  188  Mass.  443,  74  N.  E.  677,  3  A.  &  E.  Ann.  Cas. 
757,  holding  person  attempting  to  bribe  juror  guilty  of  criminal  contempt; 
Emery  v.  State,  78  Neb.  547,  9  L.R.A.(N.S.)  1124,  111  N.  W.  374,  holding  that 
all  wilful  attempts  to  improperly  influence  jurors  in  discharge  of  duties  con- 
stitute contempt. 

*  Disobedience  of  mandate  of  court. 

Cited  in  Edwards  v.  Dykeman,  95  Ind.  509,  holding  courts  have  power,  in- 
dependent of  statute,  to  punish  tenant  for  contempt  in  refusing  to  obey  order 
of  dispossession;  Hawkins  v.  State,  125  Ind.  570,  25  N.  E.  818,  holding  courts 
of  general  jurisdiction  have  power,  independent  of  statute,  to  punish  as  con- 
tempt wilful  resistance  to  order  of  dispossession;   Stonehill  v.  Stonehill,  146 
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Ind.  445,  45  N.  E.  600,  holding  courts  have  power  to  punish  for  contempt  one 
refusing  to  pay  amount  ordered  for  support  of  child;  Joyce  v.  Everson,  161 
Ind.  440,  60  N.  K  135,  holding  courts  can  punish  woman,  refusing  to  appear 
in  supplementary  proceedings,  for  contempt,  although  not  designated  by  stat- 
ute; Holman  t.  State,  105  Ind.  513,  5  N.  E.  556,  holding  courts  can  punish 
attorney  for  disobeying  orders  and  using  undignified  language,  in  court,  al- 
though not  declared  contempt  by  statute. 
<«  Criticism  of  court  by  editor. 

Cited  in  Cheadle  v.  State,  110  Ind.  301,  59  A.  R.  199,  11  N.  E.  426,  holding 
editor  not  punishable  summarily  for  contempt  in  publishing  article  criticising 
judge  for  conduct  during  trial  that  has  ended;  Fishback  v.  State,  131  Ind.  304, 
30  N.  E.  1088,  on  pointy  courts  of  superior  jurisdiction  have  power  to  punish 
editor  for  contempt  in  publishing  false  article  charging  grand  jury  with  neglect 
of  duty;  State  ex  reL  Crow  t.  Shepherd,  177  Mo.  205,  99  A.  S.  R.  624,  76  S.  W. 
79,  holding  editor  guilty  of  contempt  in  publishing  article  accusing  court  of 
corruption  although  not  enumerated  as  contempt  by  statute. 
Powers  of  lefflslature  OTer  courts. 

Cited  in  SUte  ex  rel.  Hovey  v.  Noble,  118  Ind.  350,  10  A.  S.  R.  143,  4  L.R.A. 
101,  21  N.  E.  244,  holding  void,  statute  authorizing  legislature  to  appoint 
deputy  judges  or  commissioners  of  appellate  court;  Gregory  y.  State,  94  Ind. 
384,  48  A.  R.  162,  holding  void,  statute  authorizing  county  clerk  to  fix  bail,  a 
judicial  duty  and  power  vested  only  in  courts;  Ex  parte  Griffiths,  118  Ind.  83, 
10  A.  S.  R.  107,  3  L.R.A.  398,  20  N.  E.  513,  holding  unconstitutional,  statute 
requiring  judges  to  prepare  head-notes  to  decisions,  being  ministerial  duty  im- 
posed upon  reporter. 

Cited  in  notes  in  117  A.  S.  R.  961,  on  legislative  control  of  power  to  punish 
contempts;  36  hJRJi.  255,  256,  on  legislative  power  to  abridge  power  of  courts 
to  punish  for  contempt. 

46  AM.  REP.  229,  NICHOIiSON  v.  COMBS,   90  IND.   515. 
Alteration  of  written  Instrument. 

Cited  in  reference  note  in  4  A.  S.  R.  25,  on  what  constitutes  and  effect  of 
material  alteration  of  written  instrument. 
—By  addition  of  signature. 

Cited  in  Soaps  v.  Eichberg,  42  111.  App.  375,  holding  addition  of  another 
maker  made  with  assistance  of  holder  material  alteration,  avoiding  note; 
Windle  v.  Williams,  18  Ind.  App.  158,  47  N.  E.  680,  holding  in  absence  of  agree- 
ment addition  of  signature  to  note  avoids  same  as  to  previous  signers;  Singleton 
V.  McQuerry,  85  Ky.  41,  2  S.  W.  652,  holding  that  addition  of  another  maker 
after  issual  of  note  without  first  maker's  consent  avoids  note  as  to  first  maker; 
Houck  V.  Graham,  106  Ind,  195,  55  A.  R.  727,  6  N.  E.  594;  Owens  v.  Tague, 
3  Ind.  App.  245,  29  N.  E.  784, — holding  surety  released  by  addition  of  another's 
name  as  surety  without  first  surety's  consent. 

Cited  in  note  in  86  A.  S.  R.  94,  on  addition  of  names  of  parties  to  written 
instrument  as  material  alteration. 

Bellvery  of  note. 

Cited  in  Grodman  v.  Henby,  37  Ind.  App.  1,  76  N.  E.  423,  holding  execution, 
delivery  to  and  acceptance  by  payee  necessary  to  recovery  on  note;  Globe  Acci. 
Ins.  Ca  v.  Reid,  19  Ind.  App.  203,  47  N.  E.  947 ;  Midland  Steel  Co.  v.  Citizens' 
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Nat  Bank,  34  Ind.  App.  107,  72  N.  E.  290, — holding  execution  of  note  to  require 
both  signing  and  delivery. 

—  Proof  of. 

Cited  in  Crumrine  v.   Crumrine,  14  Ind.   App.  641,  43  N.   E.   322;   Indiana 
Trust  Co.  V.  Byram,  36  Ind.  App.  6,  72  N.  E.  670,— holding  in  suit  on  note 
burden  of  proving  delivery  to  rest  on  plaintiff. 
Parol  evidence  to  vary  terms  of  negotiable  instrument. 

Cited  in  note  in  11  E.  R.  C.  231,  on  admissibility  of  parol  evidence  to  vary 
terms  of  negotiable  instruments. 
Meaning  of  word  ''executed." 

Cited  in  Valkenburgh  v.  Oldham,  12  Cal.  App.  572,  106  Pac.  42,  holding  that 
term  "executed"  aa  applied  to  note  includes  delivery;  Smith  v.  James,  131 
Ind.  131,  30  N.  E.  902,  holding  that  word  executed  as  applied  to  deed  includes 
delivery. 

46  AM.  REP.  SSO,  ALBION  t.  HETRICK,  90  IND.  545. 
lilabllity  for  wrongful  acts. 

Cited  in  The  E.  D.  Holton,  55  Fed.  1010,  holding  tug  not  liable  for  injuries 
in  failing  to  get  schooner  into  port  when  but  for  rival  tug's  wanton  acts  it 
would  have  been  accomplished;  Davis  v.  Williams,  4  Ind.  App.  487,  31  N.  E. 
204,  on  liability  in  damages  for  wrongful  acts. 

Cited  in  note  in  16  A.  S.  R.  253,  on  negligence  of  two  or  more  persons  re- 
sulting in  injury  to  a  third. 
What  constitutes  contributory  negligence. 

Cited  in  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Wingate,  143  Ind.  125,  37  N.  E.  274, 
holding  woman  attempting  to  board  car  while  in  motion  guilty  of  contributory 
negligence  as  matter  of  law  where  she  had  many  bundles  and  step  was 
high;  Muncie  v.  Hey,  164  Ind.  570,  74  N.  E.  250,  holding  person  passing  along 
walk  which  she  had  right  to  assume  was  safe  not  bound  to  forego  use  of  walk 
because  of  accumulation  of  ice. 

Cited  in  notes  in  8  A.  S.  R.  850,  on  what  constitutes  contributory  negligence; 

47  A.   R.    744,   on    contributory   negligence   in    walking   over   danj^erous   side- 
walk; 4  L.R.A.  214,  on  effect  of  voluntary  assumption  of  known  risk. 

—  Knowledge  of  defects. 

Cited  in  Huntingburgh  v.  First,  22  Ind.  App.  66,  53  N.  E.  246,  holding 
knowledge  of  defect  in  walk  insufficient  to  render  person  using  walk  negli- 
gent; Gosport  V.  Evans,  112  Ind.  133,  2  A.  8.  R.  164,  13  N.  E.  256,  holding 
party  knowingly  going  upon  obstruction  in  street,  when  he  might  have  gone 
around,  guilty  of  negligence;  Lake  Shore  &  M.  S.  R.  Co.  v.  Pincliin,  112  Ind. 
592,  13  N.  E.  677,  holding  person  passing  between  cars,  knowing  same  likely 
to  move  guilty  of  negligence;  Boswell  v.  Wakley,  149  Ind.  64,  48  N.  E.  637, 
holding  person  passing  over  old  walk  at  night  with  hands  in  pockets,  knowing 
walk  to  be  dangerous,  guilty  of  contributory  negligence;  Elyton  Land  Co.  ▼. 
Mingea,  89  Ala.  521,  7  So.  666;  Indianapolis  v.  Cook,  99  Ind.  10;  Snlem  v. 
Walker,  16  Ind.  App.  687,  46  N.  E.  90, — holding  person  using  street  with 
knowledge  of  defect  bound  to  use  care  commensurate  with  danger;  Bedford  ▼. 
Neal,  143  Ind.  425,  41  N.  E.  1029,  to  point  that  because  one  has  knowledge  that 
sidewalk  is  out  of  repair  he  is  not  bound  to  forego  travel  thereon. 

Cited  in  reference  notes  in  44  A.  R.  422;  12  A.  S.  R.  921;  49  A.  R.  580,— 
on  contributory  negligence  of  traveler  on  defective  sidewalk  or  highway. 
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Cited  in  note  in  4  IaR.A.  213,  as  to  whether  knowledge  of  defect  in  highway 
is  proof  of  negligence. 
—  Question  for  Jury  as  to. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Crunk,  110  Ind.  642,  12  A.  S.  R.  443,  21 
N.  E.  31,  holding  question  of  negligence  in  alighting  from  moving  train  to 
be  for  jury;  Indiana  Union  Traction  Co.  v.  Jacobs,  167  Ind.  86,  78  N.  E.  326, 
holding  woman's  negligence  in  alighting  from  car  at  night  at  defective  place  to 
be  for  jury;  Rowe  v.  Ballard,  10  Wash.  1,  62  Pac.  321,  holding  woman's  negli- 
gence in  walking  on  unimproved  street  at  night  without  lantern  to  be  for 
jury;  Hudson  v.  Houser,  123  Ind.  309,  24  N.  E.  243;  Buehner  Chair  Co.  v. 
Feulner,  164  Ind.  368,  73  N.  E.  816;  Eichel  v.  Senhenn,  2  Ind.  App.  208,  28  N. 
£.  193, — holding  contributory  negligence  question  for  jury  where  evidence  is 
conflicting;  New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin,  170  Ind.  20,  83  N.  E.  343, 
16  A.  &  £.  Ann.  Cas.  988  (dissenting  opinion),  on  contributory  negligence  as 
question  of  fact  or  law. 

Cited  in  reference  note  in  2  A.  S.  R.  546,  on  negligence  as  question  of  fact 
for  jury. 
Oontributory  negligence  as  bar  to  recovery. 

Cited  in  Conner  v.  Citizens'  Street  R.  Co.  146  Ind.  430,  46  N.  E.  662,  on  con- 
tributory negligence  as  bar  to  suit  for  damages. 
Presumption  of  contributory  negligence. 

Cited  in  Nichols  v.  Baltimore  &  O.  S.  W.  R.  Co.  33  Ind.  App.  229,  71  N.  E. 
170,  on  presumption  of  contributory  negligence  in  injury  to  plaintiff  in  rail- 
road collision. 
Sufficiency  of  complaint  as  to  contributory  negligence. 

Cited  in  Indianapolis  Traction  &  Terminal  Co.  v.  Pressell,  39  Ind.  App.  472, 
77  N.  E.  367,  holding  complaint  for  negligence  bad  on  demurrer  which  shows 
plaintiff  to  have  been  guilty  of  negligence;  Citizens'  Street  R.  Co.  v.  Sutton, 
148  Ind.  169,  46  N.  E.  462,  holding  averments  in  complaint  for  personal  in- 
juries, showing  knowledge  of  defect  insufficient  to  negative  averment  of  due 
care. 
Imputed  negligence. 

Cited  in  Gray  v.  Philadelphia  &  R.  R.  Co.  24  Fed.  168,  holding  engineer's 
contributory  negligence  not  imputable  to  fireman;  Pittsburgh,  C.  &  St.  L.  R. 
Co.  v.  Spencer,  98  Ind.  186,  holding  carrier's  contributory  negligence  in  col- 
lision not  imputable  to  passenger;  Pyle  v.  Clark,  76  Fed.  644;  Ouverson  v. 
Grafton,  6  N.  D.  281,  65  N.  W.  676;  Terre  Haute  &  I.  R.  Co.  v.  McMurray,  98 
Ind.  358,  49  A.  R.  762;  Brannen  v.  Kokomo,  G.  &,  J.  Gravel  Road  Co.  115  Ind. 
115,  7  A.  S.  R.  411,  17  N.  E.  202;  Knightstown  v.  Musgrove,  116  Ind.  121,  9 
A.  S.  R.  827,  18  N.  E.  452;  Michigan  City  v.  Boeckling,  122  Ind.  39,  23  N.  E. 
518;  Lake  Shore  &  M.  S.  R.  Co.  v.  Boyts,  16  Ind.  App.  640,  46  N.  E.  812,— 
holding  driver's  negligence  not  imputable  to  person  riding  with  him. 

Cited  in  reference  note  in  9  A.  S.  R.  401,  on  imputing  contributory  negli- 
gence to  passenger. 

Cited  in  notes  in  64  A.  R.  142,  145;  8  L.R.A.(N.S.)  672,--on  imputing 
driver's  direct  negligence  to  passenger;  8  L.R.A.(N.S.)  646,  on  imputing  driver's 
negligence  to  passenger  traveling  in  private  vehicle;  8  L.R.A.(N.S.)  637,  on 
imputing  servant's  negligence  to  master. 
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Opinion  evidence. 

Cited  in  Yost  v.  Conroy,  92  Ind.  464,  47  A.  R.  150,  holding  opinion  of  wit- 
ness as  to  public  utility  of  ditch  not  proper  evidence;  Louisville  &  N.  R.  Co.  t. 
Molloy,  122  Ey.  219,  91  S.  W.  685,  holding  it  improper  to  allow  witnesses  to  give 
opinion  in  regard  to  dangers  of  crossing. 

Cited  in  note  in  59  A.  R.  186,  on  safety  of  highway,  as  proper  subject  for 
opinion  evidence. 

Sufficiency  of  qnesUon  submitted  to  Jury. 

Cited  in  Pope  v.  Branch  County  Sav.  Bank,  23  Ind.  App.  210,  54  N.  E.  835, 
holding  that  each  interrogatory  to  jury  must  present  single  material  fact  in- 
volved in  issue;  Richmond  Street  t  Interurban  R.  Co.  v.  Beverly,  43  Ind.  App. 
105,  84  N.  E.  558,  holding  that  office  of  interrogatory  to  jury  is  to  discloee 
single  primary  fact  within  issue,  and  not  ultimate  fact  involved  in  eaee; 
Ohio  &  M.  R.  Co.  T.  Stansberry,  132  Ind.  533,  32  N.  E.  218,  holding  refusal 
to  submit  question,  "If  plaintiff  did  not  look  to  see  where  she  was  stepping 
when  she  alighted,  what  reason  or  excuse  was  there  for  her  not  doing  so?^ 
to  jury  not  error. 

Sufficiency  of  Judgments. 

Cited  in  Noblesville  Gas  &  Illuminating  Co.  v.  Loehr,  124  Ind.  79,  24  N.  E. 
579;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moneyhun,  146  Ind.  147,  34  UELA. 
141,  44  N.  E.  1106, — holding  judgment  on  verdict  not  sustainable  when  special 
finding  omits  fact  material  to  judgment;  Brooks  v.  Qarner,  20  Okla.  236,  97 
Pac  995,  to  point  that  judgment  must  fall,  if  special  verdict  does  not  contain 
finding  of  essential  fact 

Municipal  liability  as  to  streets. 

Cited  in  Nappance  v.  Ruckman,  7  Ind.  App.  361,  34  N.  £.  609;  Worthington 
T.  Morgan,  17  Ind.  App.  603,  47  N.  E.  235, — holding  incorporated  town  bound 
to  use  due  care  to  keep  streets  safe. 
^Contributory  negligence  as  affecting. 

Cited  in  note  in  21  L.R.A.(N.S.)  634,  642,  672,  on  contributory  negligence  as 
affecting  municipal  liability  for  defects  and  obstructions  in  streets. 

Judicial  notice. 

Cited  in  Pennsylvania  Co.  v.  Horton,  132  Ind.  189,  31  N.  E.  45,  holding  that 
courts   will    take   judicial    notice   of   incorporation   of   city   under   state   law; 
Mode  V.  Beasley,  143  Ind.  306,  42  N.  E.  727,  holding  that  courts  will  take  ju- 
dicial notice  of  county  seats  of  state. 
Sufficiency  of  instruction  to  Jury. 

Cited  in  Muncie  v.  Spence,  33  Ind.  App.  599,  71  N.  E.  907,  holding  instruc- 
tion erroneous  which  tells  jury  that  plaintiff  cannot  recover  if  there  were  two 
or  more  roads  available  "and  one  of  said  roads  was  more  or  less  dangerous  than*' 
other  and  plaintiff  chose  ''the  more  dangerous  one." 
Challenge  to  Juror. 

Cited  in  Goshen  v.  England,  119  Ind.  368,  5  L.R.A.  253,  21  N.  E.  977,  hold- 
ing in  suit  against  city  for  damages  for  injury  received  on  defective  walk,  fact 
that  juror  is  resident  taxpayer  to  be  ground  for  challenge. 

4«  AM.  REP.  2S4,  MAXWELIi  t.  BVANS,  90  IND.  596. 
Persons  acting  in  fiduciary  capacity. 

Cited  in  Collier  Bankruptcy,  8th  ed.  p.  329,  on  bankers  as  persons  not  act- 
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ing  in  fiduciary  capacity  within  rule  aa  to  discharge  in  bankruptcy  operating 
as  a  release  from  indebtedness. 

4«  AM.  ItEIP.   237,  WIIililAMS  ▼.   STATE,    14  TEX.  APP.   102. 
Ehridence  off  murdered  man's  character  and  reputation. 

Cited  in  Lilly  v.  State,  20  Tex.  App.  1,  holding  in  murder  trial  state  may 
show  deceased  to  be  dangerous  man,  habitually  carrying  arms,  where  he  was  shown 
to  have  had  pistol  at  time  of  crime;  Wallace  v.  State,  44  Tex.  Crim.  Rep.  300^ 
100  A.  S.  R.  855,  70  S.  W.  766,  holding  in  prosecution  for  murder  of  husband 
by  wife  evidence  of  brutal  treatment  of  wife  by  husband  admissible;  Orange  v. 
State,  47  Tex.  Crim.  Rep.  337,  83  S.  W.  386,  holding  evidence  that  murdered  man 
had  bad  reputation  for  chastity  admissible  where  accused  saw  deceased  and  his 
"wife  have  sexual  intercourse  on  morning  of  crime. 

Cited  in  reference  note  in  62  A.  R.  034,  as  to  when  evidence  of  deceased's 
dangerous  character  is  admissible  in  homicide. 

Cited  in  note  in  3  L.R.A.(N.S.)   353,  on  character  and  reputation  of  the  de- 
ceased as  affecting  homicide. 
Duty  of  one  relying  on  self  defense  to  retreat. 

Cited  in  Bell  v.  State,  17  Tex.  App.  638,  holding  party  wrongfully  assailed 
not  bound  to  retreat  to  make  good  plea  of  self  defense. 
Tests  of  identity  of  offenses  within  mle  as  to  former  Jeopardy. 

Cited  in  note  in  92  A.  S.  R.  106,  on  tests  of  identity  of  offenses  within  rule 
as  to  former  jeopardy. 

46  AM.  REP.  241,  DUMAS  v.  STATE,   14  TEX.  APP.   464. 

Proof  of  marriage. 

Cited  in  Ingersol  v.  McWillie,  9  Tex.  Civ.  App.  543,  30  S.  W.  60,  upholding^ 
marriage  where  widower  after  educating  girl  as  his  wife,  lived  with  her,  she 
bearing  him  child,  he  introducing  woman  as  his  wife;  Boger  v.  State,  19  Tex. 
App.  91,  holding  in  prosecution  for  adultery  admissions  by  accused  of  his 
having  living  wife  admissible. 

Cited  in  note  in  57  A.  R.  453,  on  when  proof  of  actual  marriage  is  necessary. 
—  In  prosecution  for  bigamy. 

Cited  in  Dale  v.  State,  88  Ga.  652,  16  S.  K  287,  holding  in  prosecution  for 
bigamy  first  marriage  provable  by  establishing  fact  of  celebration  of  marriage 
in  foreign  state  followed  by  cohabitation;  Waldrop  v.  State,  41  Tex.  Crim. 
Rep.  194,  53  S.  W.  130,  holding  in  prosecution  for  bigamy,  first  marriage  provable 
by  general  reputation,  cohabitation  and  admissions;  McCombs  v.  State,  50  Tex. 
Crim.  Rep.  490,  123  A.  8.  R.  856,  9  L.R.A.(N.S.)  1036,  99  S.  W.  1017,  14  A.  & 
B.  Ann.  Cas.  72,  holding  person  marrying  second  wife  while  first  is  living  and 
undivorced,  who  after  time  marrys  third,  first  wife  having  been  divorced,  and 
second  wife  still  alive,  not  guilty  of  bigamy;  Patterson  v.  State,  17  Tex.  App. 
102,  on  proof  of  first  marriage  by  reputation  in  prosecution  for  bigamy. 

Cited  in  reference  note  in  9  A.  S.  R.  269,  on  marriage  sufficient  to  support 
indictment  for  bigamy. 

Cited  in  notes  in  57  A.  R.  196;  47  A.  S.  R.  228,  221),  231,  232,— on  sufficiency 
of  proof  of  former  marriage  in  prosecution  for  bigamy;  17  E.  R.  C.  176,  on 
sufficiency  in  prosecution  for  bigamy  of  showing  that  first  marriage  was  valid 
maomoB'ULW  marriage. 
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Sufficiency  of  allegation  of  prior  marriage  of  alleged  bicamlst. 

Cited  in  McAfee  v.  State,  38  Tex.  Crim.  Rep.  124,  41  S.    W.    627,    holding 
allegation  that  accused  "then  and  there  having  a  husband  then  living"  insufficient 
averment  of  prior  marriage  in  trial  for  bigamy. 
Testimony  by  husband  and  wife  for  or  against  each  otlicr. 

Cited  in  Johnson  v.  State,  94  Ala.  63,  10  So.  427;  Bramlette  v.  SUte,  21 
Tex.  App.  611,  57  A.  R.  622,  2  S.  W.  765,— holding  that  wife  may  be  compelled 
to  testify  against  husband  in  case  of  prosecution  for  criminal  offense  com- 
mitted by  husband  against  wife. 

46   AM.  REP.   247,   NOIiEN  v.   STATE,    14   TEX.   APP.    474. 
What  constitutes  confession. 

Cited  in  Guerrero  v.  State,  46  Tex.  Crim.  Rep.  445,  80  S.  W.  1001,  holding 
law  of  confessions  not  involved  when  sheriff  takes  prisoner  to  place  of  tracks 
into  which  his  shoe  fits. 
—  Voluntary. 

Cited  in  note  in  18  L.R.A.(N.S.)  772,  as  to  when  confession  is  voluntary. 
Confession  as  evidence. 

Cited  in  Carter  v.  State,  23  Tex.  App.  508,  6  S.  W.  128,  denying  admissi- 
bility of  evidence  that  after  parties  were  arrested  for  stealing  they  refused 
to  tell  name;  Crowder  v.  State,  28  Tex.  App.  51,  19  Am.  St.  Rep.  811,  11  8. 
W.  835,  holding  that  exception  to  rule  that  confession  while  in  duress  can- 
not be  admitted,  is  when  accused  makes  as  part  of  confession  statement  of 
facts  that  are  found  to  be  true,  which  conduce  to  establish  his  guilt;  Fulcher 
v.  State,  28  Tex.  App.  465,  33  S.  W.  750,  holding  defendant's  acU  while  under 
arrest  not  admissible  in  murder  trial  when  prisoner  was  not  cautioned; 
Lasister  v.  State,  49  Tex.  Crim.  Rep.  532,  94  S.  W.  233,  holding  defendant's 
acts  while  under  arrest  not  admissible  in  prosecution  for  passing  forged  check 
when  he  was  warned;  McGuff  v.  State,  88  Ala.  147,  16  A.  S.  R.  25,  7  So. 
35,  holding  jury  not  entitled  to  reject  confession  properly  admitted;  Powers 
V.  State,  23  Tex.  App.  42,  5  S.  W.  153,  on  admissibility  of  confession. 

Cited  in  reference  notes  in  1  A.  S.  R.  526,  as  to  when  confessions  are  ad- 
missible as  voluntary;  14  A.  S.  R.  499;  23  A.  S.  R.  537;  86  A.  S.  R.  388; 
92  A.  S.  R.  608;  94  A.  S.  R.  789,— on  confessions  as  evidence. 

Cited  in  notes  in  38  A.  S.  R.  149;  28  L.  ed.  U.  S.  264;  8  E.  R.  C.  100, 
102, — on  admissibility  of  confession  made  by  prisoner;  47  A.  R.  733,  on  proof 
of  corpus  delicti  in  capital  case  as  prerequisite  to  admission  of  confession; 
57  A.  S.  R.  476,  on  admissibility  of  statements  by  accused  before  arrest;  53 
L.R.A.  407,  on  admissibility  of  evidence  obtained  by  aid  of  involuntary  in- 
admissible  confession. 

Necessity  that  evidence  warrant  instruction. 

Cited  in  Levine  v.  State,  22  Tex.  App.  683,  3  S.  W.  060,  upholding  reversal 
when  on  trial  for  burglary,  court  instructs  as  to  entering  by  day  and  remain- 
ing till  night  as  burglary,  when  evidence  fails  to  warrant  such  instruction 
which  is  duly  excepted  to;  Gentry  v.  State,  24  Tex.  App.  80,  6  S.  W.  660, 
holding  it  error  to  instruct  as  to  competency  of  confession  as  evidence  when 
there  is  no  testimony  on  which  to  base  instruction. 
Continuance  to  enable  witness  to  testify. 

Cited  in  Areola  v.  State,  40  Tex.  Crim.  Rep.  51,  48  S.  W.  19ft,  holding  party 
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failing  to  put  witnesses  on  stand  not  entitled  to  new  trial  for  failure  of  court 
to  grant  continuance,  witnesses  having  been  present. 
Admission  of  evidence  after  argument  has  commenced. 

Cited  in  Timbrook  v.  State,  18  Tex.  App.  1,  holding  that  trial  court  maj 
admit  testimony  by  state  after  argument  has  commenced;  Mancha  v.  State, 
51  Tex.  Crim.  Bep.  332,  123  S.  W,  120,  holding  that  it  is  within  discretion 
of  trial  judge  to  receive  evidence  at  any  stage  of  trial  before  conclusion  of 
argument. 

4€  AM.  RKP.   261,   GAIiTSSTON,   H.   &   S.   A.   B.    OO.   t.   DREW,    59 

TEX.   10. 
Assumption  of  known  risk  by  servant* 

Cited  in  South  Florida  R.  Go.  v.  Weese,  32  Fla.  212,  13  So.  436,  holding  mas- 
ter not  liable  to  servant  for  injuries  where  servant  continues  in  employment 
with  knowledge  of  dangerous  condition;  Indianapolis  di;  St.  L.  R.  Co.  v.  Wat- 
son, 114  Ind.  20,  5  A.  S.  R.  678,  14  N.  £.  721,  holding  master  not  liable  for 
faihire  to  light  premises  when  servant  though  complaining,  continued  in  em- 
ployment; Atchison,  T.  k  S.  F.  R.  Co.  v.  Schroeder,  47  Kan.  315,  27  Pac.  966, 
holding  servant  knowing  danger  of  loading  heavy  ties  assumes  all  risk  by 
continuing  employment;  Patnode  v.  Harter,  20  Nev.  303,  21  Pac  679,  deny- 
ing servant's  recovery  for  injuries  received  by  breaking  of  rope  which  servant 
knew  lookefl  old  and  worn;  Webb  v.  Gulf,  C.  di;  S.  F.  R.  Co.  27  Tex.  Civ.  App. 
75,  65  S.  W.  684,  holding  experienced  foreman  knowing  danger  incident  to 
work,  not  entitled  to  recover  for  injuries  received  in  unloading  rails  from  mov- 
ing train;  Ft.  Worth  di;  D.  0.  R.  Co.  v.  Ramp,  30  Tex.  Civ.  App.  483,  70  S.  W. 
568,  holding  master  not  liable  for  injury  to  servant  caused  by  defective  chisel, 
of  which  defect  servant  knew;  International  &  G.  N.  R.  Co.  v.  McCarthy,  64 
Tex.  632,  holding  master  not  liable  for  injury  to  servant  by  machine  danger  of 
using  which  was  apparent;  Houston  di;  T.  C.  R.  Co.  v.  Martin,  21  Tex.  Civ.  App. 
^07,  51  S.  W.  641;  Haywood  v.  Galveston,  H.  di;  S.  A«  R.  Co.  88  Tex.  Civ.  App. 
101,  85  S.  W.  433, — holding  servant  not  relieved  from  assumption  of  known 
danger  by  assurance  of  foreman  that  work  is  safe;  Houston  &  T.  C.  R.  Co.  v. 
Alexander,  102  Tex.  497,  119  S.  W.  1135,  holding  that  under  statute  servant 
having  knowledge  of  defect  in  appliance  does  not  assume  risk  arising  there- 
from where  person  of  ordinary  care  would  have  continued  to  use  it. 

Cited  in  notes  in  58  A.  R.  125,  on  assumption  of  risk  by  servant  remaining 
after  complaining  of  danger;  23  A.  S.  R.  386,  to  point  that  continuance  in 
service  is  not  justified  by  servant's  complaint  without  master's  promise  to 
repair. 

^Effect  of  promise  to  repair. 

Cited  in  Texas  Sl  N.  0.  R.  Co.  v.  Single,  9  Tex.  Civ.  App.  322,  29  S.  W.  674, 
holding  that  servant  continuing  to  use  defective  machine  after  master  has 
promised  to  repair  may  recover  for  injuries  caused  by  defect;  Hilje  v.  Hettich, 
i^  Tex.  321,  67  S.  W.  90,  holding  servant  working  in  ill  lighted  mill  under 
master's  promise  to  remedy  condition  not  entitled  to  damages  for  injury  re- 
ceived in  new  employment;  Woodward  Iron  Co.  v.  Jones,  80  Ala.  123;  Roux 
V.  Blodgett  k  D.  Lumber  Co.  85  Mich.  519,  24  A.  S.  R.  102,  13  L.R.A.  728, 
48  N.  W.  1092, — ^holding  continuance  in  master's  service  after  promise  to  make 
work  safe  insufficient  to  warrant  servants'  assumption  of  risk. 

Cited  in  reference  notes  in  47  A.  R.  785,  on  servant's  assumption  of  risk  in 
Am.  Rep.  Vol.  XIX.— 23. 
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working  on  dangerous  machinery  after  master's  promise  to  repair;  60  A  R. 
158,  on  contributory  negligence  in  continuing  in  service  after  promised  time  for 
remedying  defect  expired. 

Cited  in  notes  in  40  L.RjL  784,  on  rationale  of  relation  between  master  tnd 
servant  after  former  promises  to  remove  specific  cause  of  danger;  40  L.RA. 
793,  on  nonliability  of  master  for  injury  to  servant  unless  latter's  continuance 
of  work  was  actually  induced  by  master's  promise  to  protect  from  specific  cause 
of  danger. 
liiabillty  for  injury  to  employee. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  McNamara,  50  Tex.  255,  holding  master 
liable  for  injuries  to  brakeman  caused  by  poor  condition  of  road  bed;  Houston 
Sl  T.  C.  R.  Co.  v.  Conrad,  62  Tex.  627,  holding  master  not  liable  for  servants^ 
injury  caused  by  cutting  railroad  iron  when  cold;  Galveston,  H.  &  8.  A.  R. 
Co.  V.  Qarrett,  73  Tex.  262,  15  A.  S.  R.  781,  13  8.  W.  62,  holding  brakeman 
entitled  to  recover  where  he  is  injured  by  making  unusually  dangerous  coupling, 
danger  of  which  was  not  explained  to  him. 

Cited  in  note  in  17  E.  R.  C.  238,  on  liability  of  master  for  injuries  to  ser- 
vant. 

Distinguished  in  Louisiana  Extension  R.  Co.  t.  Carstens,  10  Tex.  Civ.  App. 
100,  47  S.  W.  30,  upholding  servant's  recovery  for  injuries  received  in  attempt 
to  couple  cars  upon  assurance  of  superior  that  train  backing  down  would  stop 
which  it  failed  to  do. 

~Dne  to  negligence  of  vice  principal. 

Cited  in  Douglas  v.  Texas  Mexican  R.  Co.  63  Tex.  564,  holding  master  liable 
to  servant  because  of  negligence  of  master  mechanic  who  had  power  to  select, 
employ  and  discharge  men. 

46    AM.    REP.    266,    GAIiVESTON,    H.    *    H.    R.    OO.   T.    MOORE,    50 

TEX.   64. 
Imputation  of  parent's  negligence  to  child. 

Cited  in  Wymore  v.  Mahaska,  78  Iowa,  306,  16  A.  8.  R.  440,  6  L.R.A.  645, 
43  N.  W.  264,  holding  that  where  child  is  killed  through  another's  negligence, 
his  administrator  may  recover  for  wrong,  though  parent  was  negligent,  con- 
tributing to  injury;  Bottoms  v.  Seaboard  &  R.  R.  Co.  114  N.  C.  600,  41  A.  8. 
R.  700,  25  L.R.A.  784,  10  S.  E.  730,  holding  parent's  negligence  in  allowing 
child  of  tender  years  to  stray  on  track  not  imputable  to  child ;  Western  U.  Teleg. 
Co.  V.  Hays,  30  Tex.  Civ.  App.  25,  67  S.  W.  1072,  holding  that  where  infant, 
by  next  friend,  sues  for  his  own  benefit  for  negligent  injuries,  father's  negli- 
gence will  not  be  imputed  to  child;  Nashville  R.  Co.  v.  Howard,  112  Tenn.  107, 
64  L.R.A.  437,  78  S.  W.  1008;  Western  U.  Teleg.  Co.  v.  Hoffman,  80  Tex.  420, 
26  A.  S.  R.  750,  15  S.  W.  1048;  Texas  &  P.  R.  Co.  v.  Fletcher,  6  Tex.  Civ. 
App.  736,  26  S.  W.  446, — holding  parent's  negligence  in  exposing  child  to  dan- 
ger not  imputable  to  child;  Atlanta  &  C.  Air-Line  R.  Co.  v.  Gravitt,  03  Ga. 
360,  44  A.  S.  R.  145,  26  L.R.A.  553,  20  S.  E.  650;  Battishill  v.  Humphrey's, 
64  Mich.  404,  31  N.  W.  804;  Schindler  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  87 
Mich.  400,  40  N.  W.  670;  Texas  C.  R.  Co.  v.  Stuart,  1  Tex.  Civ.  App.  642, 
20  S.  W.  062,— on  imputation  of  parents'  negligence  to  child. 

Cited  in  notes  in  43  A.  R.  216;  40  A.  R.  716;  40  A.  S.  R.  408;  57  A.  R.  475.— 
on  imputation  of  parent's  negligence  to  child;  4  L.R.A.  126.  on  doctrine  of 
imputed  negligence  in  case  of  negligence  resulting  in  injury  or  death  of  child; 
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6  L.RJ^.  546,  on  imputing  to  child  the  contributory  negligence  of  parent  or 
guardian;  21  L.R^.  81,  on  contributory  negligence  of  parent  or  custodian  in 
permitting  child  to  stray  into  danger  as  bar  to  action  by  child  for  negligent 
injuries. 

Distinguished  in  Williams  v.  Texas  A  P.  R.  Co.  60  Tex.  206,  denying  recovery 
for  negligent  killing  of  plaintifTs  child  of  tender  years,  when  parent  failed  to 
exercise  due  care  in  respect  to  child. 
Contributory  negligence  of  infant. 

Cited  in  Norfolk  &  W.  R.  Co.  t.  Groseclose,  88  Va.  267,  29  A.  S.  R.  718,  13 
S.  £.  454,  holding  contributory  negligence  not  imputable  to  child  of  tender 
age. 

Cited  in  note  in  14  A.  S.  R.  593,  on  negligence  of  infant  as  bar  to  recovery 
for  personal  injuries. 
Negllgenoe  towards  children. 

Cited  in  Gulf,  C.  A  a  F.  R.  Co.  v.  McWhirter,  77  Tex.  356,  19  A.  S.  R. 
755,  14  S.  W.  26,  holding  railroad  company  liable  for  injury  to  child  five 
years  old,  caused  by  leaving  turntable  unlocked;  St.  Louis,  A.  A  T.  R.  Co.  v. 
Sharp,  3  Tex.  App.  Civ.  Cas.  (Willson)  394,  on  duty  of  care  as  regards  children. 

Cited  in  notes  in  8  L.R»^.  844,  on  care  to  be  exercised  toward  children  to 
avoid  injuries;  25  L.R»^.  785,  on  duty  of  railroad  employees  to  discover  chil- 
dren on  track. 
Negligence  at  grade  crossings. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Smith,  87  Tex.  348,  28  S.  W.  620,  holding 
rights  and  liabilities  of  railroad  company  and  person  about  to  cross  track  at 
crossing  to  be  mutual. 

46  AM.  REP.  269,  GUIiF,  O.  &  S.  F.  R.  OO.  T.  liEVY,  69  TEX.  642. 
Liability  for  nondelivery  of  telegram. 

Cited  in  Young  v.  Western  U.  Teleg.  Co.  107  N.  C.  370,  22  A.  S.  R.  883, 
9  L.R.A.  669,  11  S.  E.  1044,  upholding  recovery  of  damages  for  failure  to 
deliver  telegram  for  eight  days  whereby  husband  was  unable  to  attend  wife's 
funeral;  Smith  v.  Western  U.  Teleg.  Co.  72  S.  C.  116,  61  S.  E.  537,  holding 
telegraph  company  transmitting  and  receiving  on  Sunday  message  in  respect 
to  illness  of  person,  not  negligent  for  failure  to  deliver  same  after  office  hours. 

Cited  in  note  in  81  A.  D.  616,  on  tel^raph  company's  liability  for  delay. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Burns,  102  C.  C.  A.  386,  179  Fed. 
92,  holding  that  person  to  whom  tel^^am  is  addressed  has  cause  of  action 
for  delay  in  delivery  thereof. 
Measure  of  damages  for  nondelivery  of  telegram. 

Cited  in  Hancock  v.  Western  U.  Teleg.  Co.  142  N.  C.  163,  65  S.  E.  82,  on 
damages  recoverable  for  failure  to  send  telegram. 

Cited  in  notes  in  10  A.  S.  R.  789;  2  L.R.A.  767;  9  L.R.A.  669,— on  injury 
to  feelings  as  element  of  damage  for  negligence  in  sending  telegram. 
—  Mental  suffering. 

Cited  in  Chase  v.  Western  U.  Teleg.  Co.  10  L.R.A.  464,  44  Fed.  654,  holding 
receiver  of  telegram,  negligently  delayed,  not  entitled  to  recover  for  mental 
suffering  caused  thereby,  unaccompanid  by  other  injury;  Crawson  v.  Western 
U.  Teleg.  Co.  47  Fed.  544,  holding  that  in  order  to  recover  for  mental  suffer- 
ing for  failure  to  deliver  telegram,  such  suffering  must  be  element  of  physical 
pwn;  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  281,  126  Fed.  295,  denying  re- 
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covery  for  mental  suffering  alone  for  failure  to  deliver  death  telegram;  West^ 
ern  U.  Teleg.  Co.  v.  Henderson,  89  Ala.  510,  18  A.  S.  R.  148,  7  So.  419,  up- 
holding  recovery  for  mental  suffering  caused  by  failure  to  deliver  tdegram 
asking  doctor  to  visit  wife;  Chapman  v.  Western  U.  Teleg.  Co.  88  Ga.  763,  30 
A.  S.  R.  183,  17  L.R.A.  430,  16  S.  E.  901,  denying  recovery  for  mental  suffer- 
ing  for  failure  to  transmit  telegram  respecting  relative's  death;  Green  ▼.  West- 
ern U.  Teleg.  Co.  136  N.  C.  489,  103  A.  S.  R.  955,  67  L.R.A.  985,  49  S.  E.  165, 
1  A.  &  E.  Ann.  Cas.  349,  upholding  recovery  for  compensator^'  damages  for 
failure  to  deliver  telegram,  mental  suffering  being  shown;  Wadsworth  v.  West- 
ern U.  Teleg.  Co.  86  Tenn.  695,  6  A.  S.  R.  864,  8  S.  W.  574,  holding  sender  of 
message  in  respect  to  illness  and  death  of  relative  entitled  to  recover  for  mental 
suffering  caused  by  negligent  delay  in  sending  message;  Stuart  v.  Western  U. 
Teleg.  Co.  66  Tex.  680,  69  A.  R.  623,  18  S.  W.  351,  upholding  recovery  for 
mental  suffering  caused  by  failure  to  deliver  telegraph  message;  Western  U. 
Teleg.  Co.  v.  Cooper,  71  Tex.  607,  10  A.  S.  R.  772,  1  L.R.A.  728,  9  S.  W.  598, 
holding  injury  to  feelings  caused  by  negligent  failure  to  deliver  telegram  re- 
lating to  domestic  affairs,  element  in  actual  damage;  Potts  v.  Western  U. 
Teleg.  Co.  82  Tex.  645,  18  S.  W.  604,  upholding  recovery  for  mental  suffering 
caused  by  negligent  failure  to  deliver  telegraph  message. 

Cited  in  reference  note  in  27  A.  S.  R.  918,  on  recovery  from  telegraph  com- 
pany for  mental  suffering. 

Cited  in  note  in  117  A.  S.  R.  313,  on  recovery  for  mental  anguish  from  n^- 
gent  transmission  of  telegram  relating  to  sickness,  death,  or  burial. 

Criticized  in  Connelly  v.  Western  U.  Teleg.  Co.  100  Va.  61,  93  A.  8.  R.  919, 
66  L.R.A.  663,  40  S.  £.  618,  upholding  recovery  of  damages  for  mental  suffer- 
ing caused  by  telegraph  company's  failure  to  send  message  upon  allegation  and 
proof  of  special  damage. 

Denied  in  Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748,  24  A.  S.  R.  300, 
13  L.R.A.  859,  9  So.  823,  denying  recovery  of  compensatory  damages  for  mental 
suffering  caused  by  failure  to  deliver  telegram  respecting  brother's  death. 
Damages  for  mental  suffering  ^nerally. 

Cited  in  note  in  13  L.R.A.  859,  on  right  to  damages  for  mental  suffering 
alone. 
Validity  of  Sunday  contracts. 

Cited  in  Western  U.  Teleg.  Co.  v.  Wilson,  93  Ala.  32,  30  A.  S.  R.  23,  9  So. 
414,  holding  contract  for  sending  Sunday  telegram  respecting  father's  deatb, 
not  void. 

Cited  in  reference  note  in  66  A.  R.  668,  as  to  what  is  work  of  necessity  and 
charity  within  meaning  of  Sunday  laws. 
Violation  of  Sunday  law  as  defense  to  personal  Injury  action. 

Cited  in  note  in  2  L.R.A.  622,  on  plaintiff's  violation  of  Sunday  law  as  de- 
fense to  action  for  injuries  received  on  that  day. 
Effect  of  striking  out  improper  evidence. 

Citetl  in  Western  U.  Teleg.  Co.  v.  Sorsby,  29  Tex.  Civ.  App.  345,  69  S.  W 
122;  Dallas  Homestead  &  Loan  Asso.  v.  Thomas,  36  Tex.  Civ.  App.  268,  81  S. 
W.  1041;  Schwen  v.  State,  37  Tex.  Crim.  Rep.  368,  35  S.  W.  172;  Barth  v. 
State,  39  Tex.  Crim.  Rep.  381,  73  A.  S.  R.  935,  46  S.  W.  228,— holding  error 
in  admitting  improper  evidence  calculated  to  influence  jury,  not  cured  by  with- 
drawal of  same;  Gilpin  v.  Gilpin,  12  Colo.  604,  21  Pac.  612;  Tucker  v.  Ham- 
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lin,  60  Tex.  171;  Smyth  v.  Caswell,  67  Tex.  567,  4  S.  W.  848,— on  practice  of 
striking  out  ill^^l  evidence  after  admission. 
Remedy  for  carrier's  delay  In  shipping. 

Cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  McAnulty,  7  Tex.  Civ,  App.  321,  26 
8.  W.  414,  Holding  suit  for  damages  for  carriers'  negligence  in  shipping  cattle 
to  be  action  in  trespass  coming  within  two  year  statute;  Missouri,  K.  &  T. 
R.  Co.  V.  Belcher,  89  Tex.  428,  36  S.  W.  6,  holding  that  in  order  to  recover 
special  damage  for  depreciation  in  value  of  cattle  owing  to  delay  in  shipment, 
shipper  must  give  carrier  notice  of  special  conditions  at  date  of  contract. 

46  AM.  REP.   278,  GULF,  C.  A  S.  F.  B.  CO.  T.  UEVY,  50  T£X.   563. 
Right  to  damages  for  mental  suffering. 

Cited  in  Morgan  v.  Southern  P.  Co.  95  Cal.  510,  29  A.  S.  R.  143,  17  L.R.A. 
71,  30  Pac.  603,  holding  mental  suffering  not  element  of  damage  in  suit  by 
mother  for  negligent  killing  of  infant;  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6  S.  D.  583,  28  L.R.A.  673,  62  N.  W.  967,  holding  mental  suffering  no  element 
of  damage  in  suit  by  father  for  wrongful  death  of  son;  Hirshfield  v.  Ft.  Worth 
Nat  Bank,  83  Tex.  452,  29  A.  8.  R.  660,  15  L.R.A.  639,  18  S.  W.  743,  denying 
recovery  for  mental  anguish  in  absence  of  other  injury  in  libel  suit. 

Cited  in  note  in  7  A.  S.  R.  535,  736,  on  mental  anguish  as  element  of  dam 
ages. 
—From  nondelivery  of  telegram. 

Cited  in  Beasley  v.  Western  U.  Teleg.  Co.  39  Fed.  181,  holding  damages  in 
suit  for  fldlure  to  deliver  death  telegram,  to  be  compensation  for  dissappoint- 
mcnt  suffered  by  failure  to  be  at  wife's  death  bed;  Chase  v.  Western  U.  Teleg. 
Co.  10  LlRJL  464,  44  Fed.  654,  holding  receiver  of  telegram  negligently  de- 
layed not  entitled  to  recover  for  mental  suffering  imaccompanied  by  other 
injury;  Western  U.  Teleg.  Co.  v.  Wood,  21  L.RA..  706,  6  C.  C.  A.  432,  13  U.  S. 
App.  317,  57  Fed.  471,  denying  recovery  of  damages  for  mental  suffering  caused 
by  negligence  in  delivery  of  telegram  announcing  illness  of  relative;  Western  U. 
Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  281,  126  Fed.  295,  denying  recovery  for  mental 
suffering  alone  for  failure  to  deliver  death  telegram;  Rowan  v.  Western  U. 
Teleg.  Co.  149  Fed.  550,  denying  recovery  for  mental  suffering  as  sole  damage 
for  negligent  failure  to  deliver  death  telegram;  Western  U.  Teleg.  Co.  v.  Hen- 
dersoD,  89  Ala.  610,  18  A.  S.  R.  148,  7  So.  419,  upholding  recovery  for  mental 
suffering  caused  by  failure  to  deliver  telegram  asking  doctor  to  visit  wife;  In- 
ternational Ocean  Teleg.  Co.  v.  Saunders,  32  Fla.  434,  21  L.R.A.  810,  14  So. 
148,  holding  mental  suffering  not  element  of  damage  in  contract  action  for  non- 
delivery of  telegram;  West  v.  Western  U.  Teleg.  Co.  39  Kan.  93,  7  A.  S.  R. 
530,  17  Pac  807,  denying  recovery  solely  for  mental  anguish  caused  by  failure 
to  deliver  death  telegrams;  Connell  v.  Western  U.  Teleg.  Co.  116  Mo.  34,  38 
A.  8.  R.  676,  20  L.R.A.  172,  22  S.  W.  345,  denying  recovery  of  damages  for 
mental  suffering  caused  by  nondelivery  of  social  telegram;  Young  v.  Western 
U.  Teleg.  Co.  107  N.  C.  370,  22  A.  S.  R.  883,  9  L.RA..  669,  11  S.  E.  1044,  up- 
holding recovery  of  damages  for  failure  to  deliver  telegram  for  eight  days 
whereby  husband  was  unable  to  attend  wife's  funeral;  Wadsworth  v.  Western 
V,  Tel^.  Co.  86  Tenn.  696,  6  A.  8.  R.  864,  8  S.  W.  574,  holding  addressee  of 
telegram  informing  as  to  brother's  illness  and  death  entitled  to  damages  for 
nondelivery  including  damages  for  mental  suffering;  Stuart  v.  Western  U. 
Teleg.  Co.  66  Tex.   680,  59  A.  R.   623,  18   S.  W.   351,  upholding  recovery  for 
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mental  suffering  caused  by  failure  to  deliver  telegram;  Western  U.  Teleg.  Go. 
V.  Cooper,  71  Tex.  507,  10  A.  S.  R.  772,  1  L.R.A.  728,  9  S.  W.  598,  holding 
injury  to  feelings  caused  by  negligent  failure  to  deliver  telegram  relating  to 
domestic  affairs,  element  of  actual  damage;  Western  U.  Teleg.  Oo.  y.  Wilson, 
93  Ala.  32,  30  A.  S.  R.  23,  9  So.  414;  Western  U.  Teleg.  Co.  v.  Ferguson,  157 
Ind.  64,  54  L.R.A.  846,  60  N.  E.  674;  Western  U.  Teleg.  Co.  v.  Ferguson,  26 
Ind.  App.  213,  59  N.  K  416;  Newman  v.  Western  U.  Teleg.  Co.  54  Mo.  App. 
434,— -denying  recovery  of  damages  for  nondelivery  of  telegram  where  mental 
suffering  is  only  ground  of  damage  suffered;  Burnett  v.  Western  U.  Teleg.  Co. 
39  Mo.  App.  599,  on  recovery  of  damages  for  mental  suffering  caused  by  fail- 
ure to  deliver  telegram. 

Cited  in  notes  in  34  A.  S.  R.  832;  117  A.  8.  R.  313,— on  recovery  for  mental 
anguish  from  negligent  transmission  of  telegram  relating  to  sickness,  death,  or 
burial;  10  A.  S.  R.  789,  on  injury  to  feelings  as  element  of  damages  for  n^li- 
gent  transmission  of  telegraph  message. 

Criticized  in  Connelly  v.  Western  U.  Teleg.  Co.  100  Va.  51,  93  A.  8.  R.  919, 
56  L.R.A.  663,  40  8.  E.  618,  upholding  recovery  of  damages  for  mental  suffer- 
ing caused  by  telegraph  company's  failure  to  send  message  upon  allegation  and 
proof  of  special  damage. 

Denied  in  Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748,  24  A.  a  R.  300, 
13  L.R.A.  859,  9  So.  823,  denying  recovery  of  compensatory  damages  for  mental 
suffering  caused  by  failure  to  deliver  death  tel^fram. 
Measure  of  damages  for  negligent  delivery  of  telegram  gen^«Ily. 

Cited  in  note  in  53  L.R.A.  738,  on  measure  of  damages  for  message  sent  by 
telegraph  c<Mnpany  to  office  after  hours  of  closing. 
Right  of  addressee  of  telegram  to  recover  for  nondelivery. 

Cited  in  Kennon  v.  Western  U.  Teleg.  Co.  92  Ala.  399,  9  So.  200,  holding  that 
principal  may  sue  in  his  own  name  for  failure  of  telegraph  company  to  deliver 
message  from  agent  who  disclosed  relations;  Fererro  v.  Western  U.  Teleg.  Co. 
0  App.  D.  C.  455,  35  L.R.A.  548,  holding  receiver  of  telegram  suffering  actutl 
damage  by  nondelivery  entitled  to  recover  for  tort  conunitted;  Western  U. 
Tel^.  Co.  V.  Hale,  11  Tex.  Civ.  App.  79,  32  S.  W.  814,  holding  addressee  not 
entitled  to  recover  for  nondelivery  of  telegram  where  message  is  solely  for 
sender's  benefit. 

Cited  in  note  in  30  L.R.A.(N.S.)  1125,  on  right  of  addressee  of  telegram  to 
sue  for  delay  in  delivery. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Burris,  102  C.  C.  A.  386,  179  Fed. 
92,  holding  that  person  to  whom  telegram  is  addressed  has  cause  of  action 
for  delay  in  delivery  thereof. 

46  AM.  REP.  284,  WILLIS  t.  MOORE,   5»  TEX.   628. 
Title  to  crops. 

Cited  in  note  in  131  A.  S.  R.  619,  on  passing  of  crops  by  deed,  devise,  or 
descent  of  lands. 
—  On  mortgaged  land. 

Cited  in  White  v.  Pulley,  27  Fed.  436,  holding  that  eropa  mortgaged  by 
mortgagor  of  realty  do  not  pass  by  sale  of  realty  under  mortgage;  First  Nat 
Bank  v.  Beegle,  52  Kan.  709,  39  A.  S.  R.  365,  35  Pac.  814,  holding  mortgagor's 
vendee  entitled  to  crop  of  matured  com  sold  four  days  before  foreclosure  of 
mortgage;   Security  Mortg.  k  T.  Co.  v.  Gill,  8  Tex.  Civ.  App.  358,  27  8.  W. 
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S35y  holding  that  mortgagor  by  leasing  property  subsequent  to  execution  thereof, 
may  sever  rent  to  accrue  up  to  date  of  foreclosure  of  mortgage;  Lombard!  v. 
Shero,  14  Tex.  Civ.  App.  694,  37  S.  W.  613,  holding  sale  of  crops  by  mortgagor 
to  create  severance,  though  land  is  sold  under  mortgage  before  maturity  of 
crops;  Brown  v.  Leath,  17  Tex.  Civ.  App.  262,  42  S.  W.  656,  holding  sale  of 
land  under  mortgage  during  term  of  lease  by  owner  insufficient  to  pass  crops 
growing  thereon  at. time. 

Cited  in  reference  note  in  66  A.  S.  R.  626,  on  right  to  crops  on  foreclosure 
sale  of  land. 

Cited  in  note  in  78  A.  S.  R.  431,  on  sale  of  growing  crops  prior  to  foreclosure. 
Ri^ts  of  tenant  to  crops. 

Cited  in  Simanek  v.  Nemetz,  120  Wis.  42,  97  N.  W.  608,  holding  grantor 
having  previously  leased  land  to  tenant  who  cropped  it  with  vegetables  entitled 
to  same  under  assignment  as  against  grantee. 
Mortgage  or  sale  of  crops* 

Cited  in  Silberberg  v.  Trilling,  82  Tex.  623,  18  S.  W.  691,  holding  that  crops 
growing  on  homestead  property  may  be  mortgaged  as  personalty. 

Cited  in  reference  note  in  82  A.  S.  R.  771,  on  bill  of  sale  as  severance  of 
growing  crops. 

Cited  in  notes  in  23  L.  R.  A.  258,  on  crops  as  personal  property  for  purpose 
of  levy  and  sale;  23  L.R.A.  466,  on  effect  of  sale  or  mortgage  of  future  crops 
as  against  purchasers;  23  L.R.A.  477,  on  special  state  doctrines  and  laws  as  to 
sale  or  mortgage  of  future  crops. 

Denied  in  Jones  v.  Adams,  37  Or.  473,  82  A.  S.  R.  766,  60  L.R.A.  388,  69 
Pac.  811,  holding  mortgage  of  growing  crops  insufficient  to  create  severance  as 
against  purchaser  of  land  under  mortgage  sale  before  actual  severance. 
Passing  of  title  by  mortgage. 

Cited  in  Roach  v.  St.  Louis  Type  Foundry,  21  Mo.  App.  118,  holding  that  sale 
of  personalty  under  execution  against  mortgagor  conveys  right  to  possession  in 
Texas;  McClory  ▼.  Ricks,  11  N.  D.  38,  88  N.  W.  1042,  holding  mortgagee  taking 
possession  of  land  by  void  foreclosure  proceedings,  not  entitled  thereto  as 
against  mortgagor  who  may  eject  him;  Denison  &  P.  S.  R.  Co.  v.  Smith,  19 
Tex.  Civ.  App.  114,  47  S.  W.  278^  holding,  that  mortgage  on  land  conveys  no 
title;  Stafford  v.  Stafford,  29  Tex.  Civ.  App.  73,  71  8.  W.  984,  holding  posses- 
sion of  land  by  mortgagee  insufficient  to  vest  title  in  him  unless  possession  be 
adverse;  Texas  Moline  Plow  Co.  v.  Eingman  Texas  Implement  Co.  32  Tex. 
Civ.  App.  343,  80  S.  W.  1042,  holding  seller  of  goods  reserving  title  till  payment 
of  purchase  price,  a  chattel  mortgagee,  title  being  in  vendor;  Keller  v.  Kirby, 
34  Tex.  Civ.  App.  404,  79  S.  W.  82,  holding  that  legal  title  to  premises  con- 
veyed by  deed  which  is  a  mortgage  in  fact  remains  in  mortgagor  till  foreclosure 
aad  sale. 
Mortgagor's  interest  under  mortgage. 

Cited  in  reference  note  in  19  A.  8.  R.  394,  on  motgagor's  interest  under 
Bortgage. 

46  AM.  REP.  S»l,  MUIiliEai  T.  RIinDPlB,  69  TEX.   640. 
Promise  to  pay  another's  debt  within  statute  of  frauds. 

Cited  in  Wooten  v.  Wilcox,  87  6a.  474,  13  S.  E.  595,  holding  promise  by 
new  firm  to  pay  old  firm's  debt  to  creditor  if  creditor  will  furnish  more  sup- 
plies not  to  be  within  statute  of  frauds;  Voris  v.  Star  City  Bldg.  &  L.  Asso. 
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20  Ind.  App.  630,  50  N.  E.  779,  holding  guaranty  of  school  warrants  by  one 
negotiating  their  sale  made  with  knowledge  that  they  were  void  not  within 
statute  of  frauds;  Joseph  v.  Smith,  3^  Neb.  259,  42  A.  S.  R.  571,  57  N.  W. 
1012,  holding  promise  by  third  party  to  pay  lien  if  creditor  would  surrender 
debtor's  property  not  within  statute  of  frauds;  Swayne  v.  Hill,  69  Neb.  652, 
81  N.  W.  855,  holding  promise  by  partner  to  pay  judgment  against  other  part- 
ner to  prevent  seizure  of  partnership  property  not  within  statute  of  frauds; 
Sledge  V.  Raybom,  3  Tex.  App.  Civ.  Cas.  (Willson)  369,  holding  promise  to 
pay  money  in  consideration  for  turning  over  crop  to  third  party  not  within 
statute  of  frauds;  Thompson-Houston  Electric  Co.  v.  Berg,  10  Tex.  Civ.  App. 
200,  30  S.  W.  454,  holding  agents'  oral  agreement  to  hold  principal  harmkss 
from  guaranty  not  to  be  within  statute  of  frauds;  Johnson  v.  Elmen,  24 
Tex.  Civ.  App.  43,  59  S.  W.  605,  holding  oral  promise  to  assume  lien  on  prop- 
erty sold  whereby  it  was  not  specified  in  deed  not  to  be  within  statute  of 
frauds;  First  Nat  Bank  v.  Greenville  Oil  k  Cotton  Co.  24  Tex.  Civ.  App. 
645,  60  S.  W.  828,  holding  oral  agreement  to  pay  for  feedstuffs  to  be  thereafter 
furnished  to  another,  not  within  statute  of  frauds;  Wattenbarger  v.  Hodges, 
38  Tex.  Civ.  App.  329,  85  S.  W.  1013,  holding  promise  to  pay  forfeit  if  plain- 
tiff would  extend  time  for  another  to  pay  for  property  not  to  be  within  stat- 
ute of  frauds;  Spann  v.  Cochran,  63  Tex.  240,  holding  promise  by  subsequent 
vendees  to  assume  all  liabilities  on  printing  press  of  remote  vendor  not  within 
statute  of  frauds;  Gilmore  v.  Skookum  Box  Factory,  20  Wash.  703,  56  Pac 
934,  holding  oral  promise  to  pay  another's  debt  as  consideration  for  transfer 
of  property  between  promisor  and  promisee  not  within  statute  of  frauds. 

Cited  in  reference  notes  in  50  A.  R.  693,  on  validity  of  oral  promise  to  pay 
debt  of  another;  42  A.  S.  R.  187,  on  contracts  of  indemnity  within  statute  of 
frauds. 

Cited  in  notes  in  95  A.  D.  251,  252,  as  to  what  promises  to  answer  for  third 
person's  debt  are  within  statute  of  frauds  and  what  are  not;  95  A.  D.  254, 
on  necessity  that  collateral  promises  be  in  writing;  95  A.  D.  256,  257,  on 
original  promise  to  pay  another's  debt  not  being  within  statute. 

46  AM.  REP.  SOS,  NATHAN  v.  SHIVERS,  71  AliA.  117. 
Validity  of  Judioial  sale. 

Cited  in  Brock  v.  Berry,  132  Ala.  95,  90  A.  S.  R.  896,  31  So.  517>  holding 
officer  selling  property  under  attachment  at  place  remote  from  one  advertised^ 
guilty  of  trespass. 
Ck>nTerslon  by  carrier  wrongfnlly  selling  goods. 

Cited  in  reference  note  in  106  A.  S.  R.  90,  on  conversion  by  carrier  wrong- 
fully selling  goods  to  enforce  lien. 

46  AM.  REP.  SOS,  RAGIiANB  v.  WOOD,   71  AliA.   14S(. 
Demnrrer  for  insnfflclency  of  pleading. 

Cited  in  Ingram  v.  Bussey,  133  Ala.  539,  31  So.  967,  holding  demurrer  to 
complaint  failing  to  state  cause  of  action  properly  sustained;  Lake-side  Land 
Co.  V.  Brumgoole,  89  Ala.  505,  7  So.  444,  holding  that  answer  in  action  on  note 
is  not  demurrable  for  failure  to  make  averment  as  to  title  where  same  appar- 
ent from  complaint. 
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Beoovery  under  insnillcleiit  complaint. 

Cited  in  Linam  ▼.  Jones,  134  Ala.  670,  33  So.  343,  denying  right  to  recover 
for  breach  of  contract  based  on  insufficient  complaint. 

46  AM.  KBP.  SO 9,  SOUTH  &  NORTH  AIiA.  R.  CO.  T.  WOOD,  71  AI^A.. 
115. 

liiabllity  of  carrier. 

Cited  in  Montgomery  k  E.  R.  Co.  v.  Culver,  76  Ala.  687,  61  A.  R.  483,  hold- 
ing carrier  presiuned  to  be  liable  for  baggage  delivered  by  it  in  damaged  con- 
dition. 

Cited  in  reference  note  in  2  A.  8.  R.  263,  on  what  delivery  will  terminate  car- 
rier's liability. 
—Burden  of  proof  as  to. 

Cited  in  reference  note  in  49  A.  R.  64,  as  to  who  has  burden  of  proof  to  show 
when  loss  occurred  in  car  consigned  to  siding  where  there  is  no  agent. 
Propriety  of  charge  inconsistent  witb  proof. 

Cited  in  Tanner  v.  State,  92  Ala.  1,  9  So.  613;  Vaughan  v.  Williamson,  7ft 
Ala.  194, — holding  charge  inconsistent  with  proof  properly  refused. 

46  AM.  REP.  S14,  £UREKA  CO.  T.  EDWARDS,  71  AXjA.  248. 
Ratification  or  disaffirmance  of  contract  by  infant. 

Cited  in  Flexner  v.  Dickerson,  72  Ala.  318,  holding  that  lease  by  infant  is  not 
ratified  by  his  sale  of  crops  in  which  rent  payable;  Voltz  v.  Voltz,  75  Ala.  665,. 
holding  infant's  deed  ratified  by  his  dealing  with  property  after  majority  in 
manner  inconsistent  with  repudiation  of  conveyance;  Hill  v.  Nelms,  86  Ala. 
442,  5  So.  796,  holding  infant's  mortgage  not  ratified  by  mere  failure  to  dis- 
affirm on  reaching  majority;  McCarthy  v.  Nicrosi,  72  Ala.  332,  47  A.  R.  418, 
holding  easement  created  by  infant  repudiated  by  absolute  deed  of  premises; 
McCarty  v.  Woodstock  Iron  Co.  92  Ala.  463,  12  L.R.A.  136,  8  So.  417,  holding 
deed  to  infant  disafiSrmed  by  latter  demanding  repayment  of  purchase  price; 
American  Freehold  Land  Mortg.  Co.  v.  Dykes,  111  Ala.  178,  56  A.  S.  R.  38,. 
18  So.  292,  holding  infant  entitled  to  repudiate  contract  after  wasting  con- 
sideration; Beauchamp  v.  Bertig,  90  Ark.  351,  23  L.R.A.(N.S.)  669,  119  S.  W. 
75,  holding  that  minor's  deed  cannot  be  disafliirmed  and  land  recovered  without 
repaying  to  grantee  sums  paid  by  him  in  discharging  liens  on  land. 
—  Duty  to  restore  consideration. 

Cited  in  MacGreal  v.  Taylor,  167  U.  S.  688,  42  L.  ed.  326,  17  Sup.  Ct.  Rep. 
961,  holding  infant  disaffirming  trust  deed  bound  to  restore  portion  of  fund  used 
to  improve  property;  Perry  v.  Boyd,  126  Ala.  162,  86  A.  S.  R.  17,  28  So.  711, 
holding  that  one  rescinding  contract  in  equity  for  fraud  is  not  first  bound  to 
restore  consideration;  Mitchell  v.  Baldwin,  164  Ala.  346,  46  So.  716;  Webb  v. 
Reagin,  160  Ala.  537,  49  So.  680, — holding  that  in  order  to  disaffirm  deed,  infant 
must  return  money  or  property  received  in  exchange  for  it,  if  he  still  has  it; 
StnU  V.  Harris,  51  Ark.  294,  2  L.R.A.  741,  11  S.  W.  104,  holding  infant  dis- 
tffirming  contract  boimd  in  equity  to  return  consideration. 

Cited  in  notes  in  18  A.  S.  R.  687,  691,  692;  66  A.  S.  R.  51;  42  L.  ed.  U.  S.  326; 
26  L.KA.  177, — on  necessity  of  returning  consideration  in  order  to  disaffirm 
infant's  contracts 
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Conclusiveness  of  findings  of  fact. 

Cited  in  Merrill  v.  Morrissett,  76  Ala.  433,  holding  findings  of  fact  by  chancel- 
lor in  proceedings  for  probate  of  will,  conclusive  on  appeal. 
Admissibility  of  declarations  of  grantor  against  grantee. 

Cited  in  Harris  v.  Russell,  93  Ala.  69,  9  So.  541,  holding  declarations  of  grantor 
after  sale  attacking  its  validity  inadmissible  against  grantee 
Basis  of  adverse  title. 

Cited  in  Vandiveer  t.  Stickney,  75  Ala.  225,  holding  possession  of  land  under 
parol  gift  sufficient  basis  for  adverse  title. 

46  AM.  RBP.  S18,  BRBWSR  T.  WATSON,  71  AliA.  29». 
Right  to  examine  or  copy  records. 

Cited  in  Foster  v.  White,  86  Ala.  467,  6  So.  88,  holding  that  stockholder  may 
exercise  right  to  inspect  tx>oks  of  corporation  through  agent. 
—  Public  records. 

Cited  in  Boylan  v.  Warren,  39  Kan.  301 ;  Newton  v.  Fisher,  98  N.  a  20,  3 
6.  £.  822, — sustaining  right  of  attorney  to  copy  records  in  office  of  register  of 
deeds  upon  payment  of  fee;  Hanson  t.  Eichstaedt,  69  Wis.  638,  35  N.  W.  30, 
sustaining  right  of  attorney  to  make  notes  from  records  in  office  of  register  of 
deeds;  Belt  v.  Prince  George's  County  Abstract  Co.  73  Md.  289,  10  L.R.A.  212, 
20  Atl.  982,  holding  abstract  company  chartered  by  state  entitled  to  examine 
records  in  county  clerk's  office  upon  payment  of  fee;  Randolph  v.  State,  82  Ala. 
527,  60  A.  R.  761,  2  So.  714,  denying  right  of  attorneys  in  loan  business  to  copy 
real  estate  records;  State  ex  rel.  Nevada  Title  Guaranty  k  T.  Co.  y.  Grimes, 
29  Nev.  50,  124  A.  S.  R.  883,  5  L.R.A.(N.S.)  545,  84  Pac.  1061,  holding  that 
title  guaranty  company  could  not  under  statute  copy  and  inspect  records  for  pur- 
pose of  compiling  independent  set  of  abstract  books  for  use  in  equipping  office 
in  opposition  to  recorder;  State  ex  reL  Nevada  Title  Guaranty  ^  T.  Co.  v. 
Grimes,  (Nev.)  5  L.R.A.(N.S.)  545,  84  Pac  1061,  denying  right  of  abstract 
company  to  copy  records. 

Cited  in  notes  in  60  A.  R.  767;  124  A.  S.  R.  912;  10  L.R.A.  212,— on  common 
right  to  inspect  public  records;  27  L.R.A.  83,  on  right  to  inspect  account  books 
of  public  officers. 
Tax  books  as  public  records. 

Cited  in  reference  note  in  7  A.  S.  R.  556,  on  book  of  accounts  of  tax  collectors 
kept  by  state  auditor  as  a  public  record. 
Testimony  as  to  motive. 

Cited  in  Burke  v.  SUte,  71  Ala.  377;  Dolan  v.  State,  81  Ala.  11,  1  So.  707; 
Johnson  v.  SUte,  102  Ala.  1,  16  So.  99;  Richardson  y.  SUte,  145  Ala.  46,  41 
So.  82,  8  A.  &  E.  Ann.  Cas.  108;  McCormick  v.  Joseph,  77  Ala.  236,— denying 
right  of  witness  to  testify  as  to  motive;  Harrison  v.  SUte,  78  Ala.  5,  to  point 
that  witness  cannot  sUte  what  "intention"  of  another  party  was  in  perform- 
ing act;  Dorn  v.  Cooper,  139  Iowa,  742,  118  N.  W.  35,  16  A.  &  £.  Ann.  Cas. 
744,  holding  that  in  suit  for  libel  defendant  may  testify  directly  to  his  lack 
of  malice  and  that  his  feelings  towards  plaintiff  were  friendly. 

Cited  in  note  in  23  L.R.A.(NJS.)  371,  on  right  of  one  to  testify  as  to  his 
intent. 
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46  AM.  REP.   323,  BliACKBURN  t.  STATE,  71  AliA.  319. 
Credit  lo  be  given  testimony  of  accused. 

Cited  in  Beasley  y.  State,  71  Ala.  328;  WiUiams  v.  State,  74  AU.  18;  Chap- 
pell  V.  State,  71  Ala.  322, — ^holding  jury  in  criminal  case  bound  to  consider  de- 
fendant's statements  in  own  behalf.  ^ 

Cited  in  reference  note  in  53  A.  S.  R.  890,  on  credibility  of  defendant  in 
•criminal  case. 

Cited  in  note  in  19  L.R.A.(N.S.)  827,  on  right  to  instruct  jury  as  to  statu- 
tory statement  by  accused. 

46  AM.  REP.  S26,  HOWARD  COLIiEOE  T.  TURNER,  71  ALA.  4a»« 
Bridence  as  to  Talne. 

Cited  in  State  v.  Bienville  Water  Supply  Co.  89  Ala.  326,  8  So.  64,  holding 
eTidence  of  cost  of  construction  inadmissible  to  determine  value  of  water 
plant  for  assessment  purposes;  Southern  Exp.  Co.  v.  Owens,  146  Ala.  412,  119 
A.  S.  R.  41,  8  LJLA.(N.S.)  369,  41  So.  762,  9  A.  &  E.  Ann.  Cas.  1143,  hold- 
ing evidence  of  amount  of  labor  spent  on  manuscript  for  text  book,  admissible 
on  question  of  market  value  in  action  for  loss. 
Measure  of  damages. 

Cited  in  Birmingham  R.  Light  &  Power  Co.  v.  Hinton,  167  Ala.  630,  47  So. 
676,  holding  that  measure  of  damages  for  destroyed  household  goods  is  not 
limited  by  their  market  value;  Austin  v.  Millspaugh,  90  Miss.  364,  122  A.  S. 
R.  316,  43  So.  306,  holding  value  of  property  to  guest,  measure  of  damages  for 
hotel  keeper's  loss  of  drawings  having  no  market  value. 

Cited  in  note  in  62  A.  S.  R.  797,  on  measure  of  damages  for  destruction  of 
property  having  no  market  value  at  time  and  place  of  destruction. 
^For  breadi  of  contract. 

Cited  in  Clements  v.  Beatty,  87  Ala.  238,  6  So.  161,  holding  market  value  of 
trees  less  contract  price,  measure  of  damages  for  breach  of  contract  of  sale; 
<3ooden  v.  Moses  Bros.  99  Ala.  230,  13  So.  765,  holding  nominal  damages  only 
recoverable  for  breach  of  contract  to  loan  money;  Massie  v.  Byrd,  87  Ala. 
672,  6  So.  146,  holding  value  of  confederate  notes  in  lawful  money,  not 
measure  of  damages  in  action  on  promissory  note  for  amount  of  confederate 
notes  collected  to  maker  as  agent  for  payee. 
Validity  of  contract. 

Cited  in  Pierce  v.  Tennessee  Coal,  Iron  &  R.  Co.  110  Ala.  633,  19  So.  22,  hold- 
ing contract  to  pay  another  certain  sum  during  disability,  valid. 

Conclusiveness  of  Jndgment. 

Cited  in  Lunsford  v.  IMetrich,  85  Ala.  496,  6  So.  355,  holding  judgment  for 
defendant  conclusive  as  to  plaintiff's  right  to  damages  for  destruction  of  plans 
4)f  house. 

Proof  admissible  to  rebnt  adverse  holding. 

Cited  in  Mobile  &  M.  R.  Co.  v.  Gilmer,  85  Ala.  422,  6  So.  138,  holding  proof 
of  permissive  occupation  admissible  to  rebut  adverse  title. 

46   AM.   REP.    SS2,    SUPREMS:    COMMANDBRT,    K.    O.    R.    y.    AINS- 

WORTH,  71  AliA.  4S6. 
By-laws  binding  member  of  insurance  comfMiny  or  benefit  society. 

Cited  in  United  Order,  G.  C.  v.  Hooser,  160  Ala.  334,  49  So.  364,  holding  that 
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members  of  mutual  benefit  societies  are  presumed  to  know  by-laws  and  to  con- 
tract with  reference  thereto;  Clark  t.  Mutual  Reserve  Fund  Life  Asso.  14  App. 
D.  C.  154,  43  LJl.A.  390,  holding  member  of  mutual  insurance  company  bound 
by  by- laws  regardless  of  whether  he  has  actual  knowledge  of  them;  Syuchar 
V.  Workingmen's  Co-op.  Asso.^14  Misc.  10,  35  N.  Y.  Supp.  124,  holding  mem- 
ber of  benevolent  society  bound  by  constitution  which  was  never  printed  and 
distributed. 

Cited  in  notes  in  52  A.  8.  R.  558,  on  charter,  constituticm,  and  by-laws  of 
mutual  insurance  companies;  84  A.  S.  R.  554,  on  effect  of  by-laws  of  mutual 
benefit  societies  (m  defense  of  suicide;  25  L.R.A.  49,  on  effect  of  corporate  by- 
laws as  notice. 
^Subsequent  by-laws. 

Cited  in  Fraternal  Union  ▼.  Zeigler,  146  Ala.  287,  39  So.  751,  holding  mem- 
ber of  benefit  society  bound  by  subsequent  by-law  reducing  sum  payable  in  case 
of  suicide;  Head  Camp  Pacific  Jurisdiction  v.  W.  W.  Woods,  34  Colo.  1,  81  Pac. 
261,  holding  member  of  benefit  society  agreeing  to  comply  with  by-laws  bound  by 
subsequent  law  regulating  payment  of  assessments;  Qilmore  v.  Knights  of 
Columbus,  77  Conn.  58,  107  A.  S.  R.  17,  58  Atl.  223,  1  A.  &  E.  Ann.  Cas.  715, 
liolding  member  of  benefit  association  bound  by  subsequent  by-law  adding  to 
list  of  prohibited  occupations;  Ancient  Order,  U.  W.  v.  Brown,  112  Ga.  545. 
37  S.  E.  800,  holding  that  member  of  insurance  order  is  not  bound  by  subse- 
quent by-law  modifying  right  to  participate  in  benefit  fund;  Interstate  Bldg. 
ii  L.  Asso.  v.  Wooten,  113  Ga.  247,  38  S.  E.  738,  holding  by-law  of  building  and 
loan  association  changing  manner  of  payments  thereby  affecting  existing  con- 
tracts, void;  Supreme  Council  A.  U  H.  v.  Jordan,  117  Ga.  808,  45  S.  E.  33,  hold- 
ing subsequent  by-law  of  benefit  society  reducing  benefits,  void;  Hobbs  v.  Iowa 
Mut.  Ben.  Asso.  82  Iowa,  107,  31  A.  S.  R.  466,  11  L.R.A.  299,  47  N.  W.  983, 
holding  that  member  of  benefit  society  is  not  bound  by  subsequent  by-law  for- 
bidding certain  employments;  Ross  v.  Modern  Brotherhood,  120  Iowa,  692,  95 
N.  W.  207,  holding  holder  of  benefit  certificate  receiving  injury  to  leg  after 
adoption  of  by-law  defining  broken  leg,  bound  thereby;  Brineu  v.  Supreme  Coun- 
cil, C.  M.  B.  A.  140  Mich.  220,  103  N.  W.  603,  holding  member  of  benefit  society 
bound  by  subsequently  enacted  by-law  excluding  certain  persons  from  being 
beneficiaries;  Monger  v.  New  Era  Asso.  156  Mich.  645,  24  L.R.A.(N.S.)  1027. 
121  N.  W.  823,  holding  that  member  of  fraternal  beneficiary  society  cannot  be 
deprived  of  vested  rights  by  by-law  subsequently  enacted  except  by  agreement; 
Olson  V.  Court  of  Honor,  100  Minn.  117,  117  A.  S.  R.  676,  8  L.R.A.(N.S.)  621, 
110  N.  W.  374,  10  A.  k  E.  Ann.  Cas.  622,  holding  member  of  benefit  society 
agreeing  to  be  bound  by  future  laws  bound  by  subsequent  law  limiting  liability 
in  case  of  suicide;  Smith  v.  Supreme  Lodge,  K.  P.  83  Mo.  App.  512,  holding  that 
member  is  not  bound  by  subsequent  by-law  making  suicide  defense  to  recovery 
on  certificate;  Lewine  v.  Supreme  Lodge,  K.  P.  122  Mo.  App.  647,  99  S.  W.  821, 
holding  member  of  benefit  society  agreeing  to  be  bound  by  future  by-laws  is  not 
bound  by  law  reducing  amount  of  recovery  in  case  of  suicide;  Zinunermann 
V.  Supreme  Tent,  K.  M.  122  Mo.  App.  591,  99  S.  W.  817,  holding  that  one  join- 
ing benefit  society  when  law  in  force  allowing  recovery  of  sum  paid  in  if 
member  commit  suicide  within  five  years  is  not  bound  by  law  subsequently 
passed  removing  limit  of  time;  Farmers'  Mut.  Ins.  Co.  Kinney,  64  Neb.  808. 
90  N.  W.  926,  holding  member  agreeing  to  be  bound  by  laws  "now  in  force  or 
hereafter  adopted''  bound  by  subsequent  law  forfeiting  policy  for  default;  Halt 
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T.  Western  Travelers  Acci.  Asso.  69  Neb.  601,  96  N.  W.  170,  holding  members 
of  mutual  insurance  company  bound  by  rules  adopted  after  membership  accept- 
ed; Supreme  Council,  A.  L.  R  v.  Adams,  68  N.  H.  236,  44  Atl.  380,  holding 
benefits  payable  under  certificate  pursuant  to  rules  in  force  at  time  of  death 
although  enacted  subsequent  to  issuance  of  certificate;  Supreme  Lodge,  K.  P.  v. 
La  Malta,  95  Tenn.  157,  30  L.R.A.  838,  31  S.  W.  493,  holding  anti-suicide  law 
passed  by  benevolent  society  after  application  binding  on  member. 

Cited  in  notes  in  83  A.  S.  R.  710,  711,  713,  on  effect  of  changes  in  by-laws  of 
beneficial  associations  as  against  pre-existing  members;  83  A.  S.  R.  715,  on 
retroactiveness  of  amendments  of  by-laws  of  beneficial  associations;  83  A.  S.  R. 
716-718,  on  amendments  of  by-laws  of  beneficial  associations  injuriously  af- 
fecting pre-existing  members;  1  L.R.A.(N.S.)  1065,  on  effect  of  adoption  of  by- 
laws by  fraternal  insurance  society  on  benefit  certificates  already  issued. 
Validity  of  agreement  to  comply  witli  future  laws  of  benefit  society. 

Cited  in  Bowie  v.  Grand  Lodge,  L.  W.  99  Cal.  392,  34  Pac.  103;  Supreme 
Tent,  K.  M.  v.  Hammers,  81  111.  App.  560;  Modern  Woodmen  v.  Wieland,  109 
IlL  App.  340;  Theorell  v.  Supreme  Ct.  of  Honor,  115  III.  App.  313;  Wineland 
T.  Kni^ts  of  Maccabees,  148  Mich.  608,  112  N.  W.  696;  Texas  &  P.  R.  Co.  v. 
Jones,  33  Tex.  Civ.  App.  551,  58  S.  W.  174, — ^holding  agreement  by  member  of 
benefit  society  to  be  bound  by  future  by-laws,  valid. 
Validity  of  by-laws  of  benefit  society. 

Cited  in  Fullenwider  v.  Supreme  Council,  R,  L.  180  111.  621,  72  A.  S.  R. 
239,  54  N.  E.  485  (affirming  73  111.  App.  321),  sustaining  validity  of  by-law 
increasing  assessment  from  $2.62  to  $4.52;  Tisch  v.  Protected  Home  Circle,  72 
Ohio  St.  233,  74  N.  E.  188,  sustaining  validity  of  by-law  forfeiting  benefits  in 
case  of  suicide  of  member;  Sieberts  v.  National  Benev.  Asso.  95  Iowa,  710, 
64  N.  W.  671,  denying  right  of  benefit  society  to  change  by-laws  by  adding 
health  certificate  to  requirements  for  reinstatement;  Wist  v.  Grand  Lodge  A.  O. 
U.  W.  22  Or.  271,  29  A.  S.  R.  603,  29  Pac.  610,  denying  right  of  mutual  benefit 
society  to  enact  retroactive  by-law  thereby  affecting  rights  of  member;  Pain  v. 
Societe  St.  Jean  Baptiste,  172  Mass.  319,  70  A.  S.  R.  287,  52  N.  E.  502,  holding 
benefit  association  reserving  power  to  amend  by-laws  entitled  to  amend  them 
80  as  to  limit  future  benefits  under  disability  existing  when  amendment  made; 
Chambers  v.  Supreme  Tent,  K.  M.  W.  200  Pa.  244,  86  A.  S.  R.  716,  49  Atl.  784, 
on  validity  of  by-law  affecting  validity  of  certificate  of  member  committing 
suicide. 

Cited  in  note  in  8  L.R.A.(N.S.)    524,  on  reasonableness  of  new  by-laws  as 
implied  condition  of  consent  to  change  by-laws. 
Tested  rights  in  by-law* 

Cited  in  Interstate  Bldg.  &  L.  Asso.  v.  Hafter,  76  Miss.  770,  24  So.  871,  hold- 
ing that  borrowing  member  of  building  association  who^e  by-laws  subject  to 
amendment  has  no  vested  right  in  by-law  fixing  monthly  payments. 
By-laws  of  benefit  society  as  contracts. 

Cited  in  Hayden  v.  Franklin  L.  Ins.  Co.  69  C.  C.  A.  423,  136  Fed.  285;  Barbot 
V.  Mutual  Reserve  Fund  Life  Asso.  100  Ga.  681,  28  S.  £.  498;  Supreme  Lodge, 
K.  P.  V.  Knight,  117  Ind.  489,  3  L.R.A.  409,  20  N.  E.  479;  National  Aid  Asso.  v. 
Bratcher,  65  Neb.  378,  91  N.  W.  379;  Hechmer  v.  Gilligan,  28  W.  Va.  750,— 
holding  by-laws  of  fraternal  benefit  society  constitute  contract  with  members. 
Avoidance  of  insurance. 

Cited  in  Burt  v.  Union  Cent.  L.  Ins.  Co.  187  U.  S.  362,  47  L.  ed.  216,  23  Sup. 
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Ct.    Rep.    139,    holding   policy    avoided   by   judicial   execation    of   assured   for 
murder;    Courtemanche  v.   Supreme  Ct.  I.  0.  F.   136  Mich.  30,  112  A.  S.  R. 
345,  64  L.RJL.  668,  98  N.  W.  749,  holding  that  policy  is  not  avoided  by  assured's 
taking  poison  to  frighten  wife  into  giving  him  money. 
~By  snlclde. 

Cited  in  Seitzinger  t.  Modem  Woodmen,  106  111.  App.  449,  holding  benefit 
certificate  forfeited  by  insured's  suicide  when  insane;  Grand  Legion,  S.  K.  A.  v. 
Beaty,  224  111.  346,  8  L.R.A.(N.S.)  1124,  79  N.  E.  666,  8  A.  A  E.  Ann.  Gas.  160, 
holding  that  right  of  wife  to  recover  on  certificate  is  not  lost  by  husband's  sui- 
cide while  sane  where  certificate  silent  on  subject;  Mooney  v.  Ancient  Order, 
U.  W.  O.  L.  114  Ky.  950,  72  S.  W.  288,  holding  that  benefit  certificate  is  not  avoid- 
ed by  suicide  of  member  when  insane;  Davis  v.  Supreme  Council,  R.  A.  195  Mass. 
402,  10  L.R.A.(N.S.)  722,  81  N.  E.  294,  11  A.  &  E.  Ann.  Cas.  777,  holding 
policy  forfeited  by  intentional  suicide  of  assured  when  sane;  Supreme  Conclave, 
I.  0.  R  V.  Miles,  92  Md.  613,  84  A.  S.  R.  628,  48  Atl.  846;  Campbell  v.  Supreme 
Conclave,  I.  O.  H.  66  N.  J.  L.  274,  54  L.R.A.  576,  49  Atl.  550,— holding  thai 
policy  is  not  avoided  by  suicide;  Patterson  v.  Natural  Premium  Mut.  L.  Ins. 
Co.  100  Wis.  118,  69  A.  S.  R.  899,  42  L.  R.A.  253,  75  N.  W.  980,  holding  that 
insurance  policy  is  not  avoided  by  suicide  of  assured  when  sane,  where  third 
persons  beneficiaries;  Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42  L.  ed.  693, 
18  Sup.  Ct.  Rep.  300  (affirming  42  L.ILA.  583,  17  C.  C.  A.  537,  70  Fed.  954); 
Clemens  v.  Royal  Neighbors,  14  N.  D.  116,  103  N.  W.  402,  8  A.  &  E.  Ann.  Cas. 
1111;  Hart  V.  Modem  Woodmen,  60  Kan.  678,  72  A.  S.  R.  380,  57  Pac  936; 
Domes  v.  Supreme  Lodge,  K.  P.  75  Miss.  460,  23  So.  191;  Plunkett  v.  Su- 
preme Conclave,  I.  O.  H.  105  Va.  643,  55  S.  E.  9;  Hughes  v.  Wisconsin  Odd 
Fellows'  Mut.  L.  Ins.  Co.  98  Wis.  292,  73  N.  W.  1015,— holding  life  insurance 
policy  invalidated  by  suicide  by  assured. 

Cited  in  notes  in  59  A.  D.  487;  84  A.  S.  R.  542,— on  effect  of  suicide  when 
suicide  is  not  stipulated  against  in  policy;  84  A.  S.  R.  543,  on  effect  of  acci- 
dental self -killing  or  unintentional  death  of  insured;  84  A.  S.  R.  544,  on  self- 
destruction  of  insured  as  defence  under  conditions  against  death  by  '*his  own 
act  or  hand"  or  "self-inflicted  injury;"  17  L.RJ^.  90,  on  effect  of  provision 
avoiding  policy  if  death  results  from  self-destruction;  8  L.R.A.(N.S.)  1120,  on 
suicide  while  same  as  defense  to  action  on  policy  or  certificate  containing  no 
provision  as  to  effect  of  suicide. 
Validity  of  condition  In  policy  against  suicide. 

Cited  in  reference  note  in  8  A.  S.  K.  885,  on  effect  of  provision  in  insurance 
policy  against  liability  for  death  by  own  hand. 

Cited  in  note  in  59  A.  D.  495,  on  validity  of  condition  in  insurance  jpoUej 
against  suicide  "sane  or  insane." 
Assignment  of  benefit  certificates. 

Cited  in  note  in  87  A.  S.  R.  514,  on  assignment  of  certificate  of  membership 
in  mutual  benefit  association. 

Pleadings  In  action  on  policy  where  insured  commits  suicide. 

Cited  in  note  in  35  L.R.A.  263,  on  pleadings  in  action  on  policy  on  life  ol 
one  committing  suicide  while  insane. 
What  is  an  Insurance  company,  or  benefit  association. 

Cited  in  Drum  v.  Benton,  13  App.  D.  C.  245,  holding  that  mutual  benefit 
association  is  not  insurance  company;  National  Council,  K.  L.  S.  v.  Phillips, 
63  Kan.  799^  66  Pac.  1011^  holding  association  conducted  for  mutual  benefit 
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of  members  for  purpose  of  proyiding  fund  by  contributions  payable  to  bene- 
ficiaries upon  death  of  members,  is  not  benevolent  association  within  tax  law; 
Bruce  v.  Connecticut  Mut.  L.  Ini.  Co.  74  Minn.  310,  77  N.  W.  210,  holding 
Royal  Arcanum,  association  within  meaning  of  question  as  to  rejection  by 
applicant  for  insurance. 

Cited  in  note  in  38  L.R.A.  84,  37,  66,  as  to  whether  benefit  association  is  an 
insurance  company. 

Ultrm  Tires  ret  of  corporation. 

Cited  in  Steiner  v.  Steiner  Land  &  Lumber  Co.  120  Ala.  128,  26  So.  494^ 
holding  ultra  vires  act  of  corporation  adopted  with  consent  of  stockholders^ 
void. 

46  AM.  REP.  342,  KEISER  T.  SMITH,  71  AIiA.  481. 
Justification  for  assault. 

Cited  in  Berry  v.  State,  105  Qa.  683,  31  8.  £.  602,  holding  that  approbrious- 
language  is  no  excuse  for  assault;  Quinby  v.  Minnesota  Tribune  Co.  38  Minn. 
528,  8  A.  S.  R.  693,  38  N.  W.  623,  holding  that  assault  is  not  justified  by  publi- 
cation of  libel;  Houston  &  T.  C.  R.  Co.  v.  Batchler,  32  Tex.  Civ.  App.  14,  73^ 
S.  W.  981,  holding  that  insulting  language  of  passenger  is  no  ground  for  as- 
sault by  conductor;  Brown  v.  State,  74  Ala.  42;  Jarvis  v.  State,  138  Ala.  17,  34 
So.  1025;  Mitchell  v.  Gambill,  140  Ala.  316,  37  So.  290;  Davis  v.  Collins,  69 
8.  C.  460,  48  S.  £.  469;  Willey  v.  Carpenter,  64  Vt.  212,  15  L.RJL.  853,  23  Att 
630, — holding  that  assault  is  not  justified  by  mere  words. 
Cooling  time  as  qnestion  for  court.     , 

Cited  in  Stillwell  v.  State,  107  Ala.  16,  19  So.  322;  Ragland  v.  State,  125  Ala. 
12,  21  So.  983, — holding  question  as  to  whether  there  has  been  cooling  time  for 
court  in  prosecution  for  murder. 
Admissibility  of  evidence  in  action  for  assault. 

Cited  in  Lovelace  v.  Miller,  160  Ala.  422,  11  L.RA.(N.S.)  670,  43  So.  734, 
14  A  &  E.  Ann.  Cas.  1139,  holding  exact  words  of  insult  to  defendant's  daughter 
for  which  assault  was  committed,  told  to  him  thirty  minutes  before  assault^ 
inadmissible  in  mitigation  of  damages;  Henry  v.  State,  79  Ala.  42,  holding  proof 
that  prosecutor  for  assault  was  agitated  and  manner  objectionable  some  hours 
before  assault  inadmissible  as  part  of  res  gestae;  Brooke  v.  State,  155  Ala. 
78,  46  So.  491,  holding  that  under  code,  evidence  of  abusive  editorial  published 
flo  recently  as  to  be  at  or  near  time  of  assault,  upon  editor,  is  admissible  in 
prosecution  for  such  assault. 

Cited  in  reference  note  in  19  A.  S.  R.  891,  on  evidence  of  slanderous  or  libel- 
ous words  in  mitigation  of  damages  for  assault. 

Cited  in  notes  in  1  L.R.A.(N.S.)  138,  on  effect  of  provocation  to  mitigate 
damages  for  assault;  11  LlR.A.(N.S.)  671,  673,  on  evidence  of  provocation  tO' 
mitigate  damages  in  civil  action  for  assault. 

46  AM.  REP.  S47,  JOSBPH  t.  RANDOLPH,  71  ALA.  499. 
Validity  of  statutes. 

Cited  in  Peonage  Cases,  123  Fed.  671,  holding  statute  imposing  imprisonment 
for  debt,  void;  Seaboard  Air  Line  R.  Co.  v.  Railroad  Commission,  165  Fed  792, 
holding  statute  depriving  foreign  corporations  of  right  to  sue  in  state,  void 
under  constitution;  Central  R.  Co.  v.  Railroad  Commission,  161  Fed.  925,  hold- 
ing statute  making  it  unlawful  for  railroad  failing  to  keep  tickets  at  stations- 
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to  xcalntain  gates  to  bar  passengers  from  trains,  void;   Tonej  ▼.  State,  141 
Ala.  120,  109  A.  S.  R.  23,  67  JmRJl.  286,  37  So.  332,  3  A.  &  £.  Ann.  Gas.  319, 
holding  act  making  it  a  misdemeanor  to  break  contract  for  personal  sernee 
without  notice,  void. 
"As  to  license  or  tax. 

Cited  in  Leloup  v.  Mobile,  127  U.  S.  640,  32  L.  ed.  311,  8  Sup.  Ct.  Rep.  1380, 
2  Inters.  Com.  Rep.  134,  holding  statute  imposing  license  tax  on  interstate  tele- 
^aph  company,  void;  Western  U.  Teleg.  Co.  v.  Julian,  169  Fed.  166,  heading 
that  statute  forfeiting  license  of  foreign  corporation  for  bringing  suit  in  Federal 
-court  to  assert  right  given  to  it  by  law  of  land  is  unconstitutional;  Quartle- 
baum  V.  State,  79  Ala.  1,  holding  statute  imposing  revenue  license  tax  upon 
sewing  machine  companies,  void;  Swann  v.  Kidd,  79  Ala.  431,  holding  statute 
taxing  appeals  for  benefit  of  library,  valid;  Miller  v.  Jones,  80  Ala.  89,  holding 
act  regulating  sales  of  intoxicating  liquors,  valid;  McCreary  v.  State,  73  Ala. 
480,  holding  liquor  license  law,  valid;  Mobile  v.  Leloup,  76  Ala.  401,  holding 
statute  imposing  license  tax  upon  telegraph  companies,  valid;  Williams  v.  Fears, 
110  Ga.  584,  50  L.RJL  685,  35  S.  E.  699,  holding  statute  taxing  emigrant  agents, 
valid;  Evers  v.  Mayfield,  120  Ky.  73,  85  S.  W.  697,  holding  occupation  tax, 
valid:  State  v.  Napier,  63  S.  C.  60,  41  S.  E.  13,  holding  emigrant  agent  act, 
constitutional. 

Cited  in  notes  in  30  L.R.A.  421,  on  constitutional  restrictions  as  to  amount 
of  license  fees;  60  L.R.A.  668,  on  taxation  of  passenger  travel;  2  LJLA.(NJS.) 
^59,  860,  on  police  power  to  license  employment  agency. 
Enforcement  of  legal  rights. 

Cited  in  Ex  parte  Bakley,  148  Fed.  56,  holding  parents  of  minor  enlisting 
in  navy  without  their  consent  as  required  by  statute  entitled  to  his  discharge. 

46  AM.  KBP.  364,  RHODA  v.  ANNIS,  75  ME.  17. 
Principal  as  bound  by  act  of  agent. 

Cited  in  Davies  v.  Lyon,  36  Minn.  427,  31  N.  W.  688,  holding  principal  not 
bound  by  false  statements  of  special  agent  to  sell  one  lot  made  with  reference 
to  adjoining  lot;  Huttig  Sash  &  D.  Co.  v.  Gitchell,  69  Mo.  App.  115,  holding 
principal  bound  by  unauthorized  act  of  agent  in  erasing  words  "without  re- 
•course**  from  note. 

Cited  in  notes  in  88  A.  S.  R.  787,  on  principal's  liability  in  tort  for  acts  of 
agent  within  scope  of  employment;   88  A.  S.  R.  795,  on  liability  of  principal 
in  tort  for  fraud  of  agent;  12  E.  R.  C.  307,  on  imputing  servant's  or  agent's 
fraud  to  master  or  principal. 
Representations  as  actionable. 

Cited  in  Palmer  v.  Bell,  85  Me.  352,  27  Atl.  250,  holding  that  statement  by 
vendor  of  farm  that  there  was  no  trouble  as  to  right  of  way  over  it  is  not 
actionable;  Braley  v.  Powers,  92  Me.  203,  42  AtL  362,  holding  false  statements 
as  to  cost  of  manufacture  of  harness  buckles  made  to  induce  purchase  of  letters 
patent,  actionable. 

Cited  in  notes  in  18  A.  S.  R.  555,  on  actions  for  false  representations;  37 
L.R.A.  611,  on  right  to  rely  on  representations  made  to  effect  contract  as  basis 
for  charge  of  fraud  in  case  of  concealed  facts. 
What  const! tn tea  expression  of  opinion. 

Cited  in  note  in  35  L.RA.  441,  on  matters  stated  as  facts  or  of  which  the 
speaker  is  presumed  to  have  knowledge  as  expression  of  opinion. 
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Carelessness  as  bar  to  relief. 

Cited  in  note  in  32  A.  S.  R.  384,  on  earelessness  as  bar  to  relief. 

46  AH.  REP.  867,  THOMPSON  Y.  PHOENIX  INS.  GO.  76  BfE.  66. 
VaUdity  of  seUlement. 

Oiled  in  Georgia  Home  Ins.  Co.  v.  Warten,  113  Ala.  479,  59  A.  S.  R.  129,  22 
So.  288,  holding  settlement  of  loss  not  vitiated  by  insurer's  false  statement 
as  to  Talue  of  property  lost;  Kingsbury  v.  Sargent,  83  Me.  230,  22  Atl.  105, 
holding  receipt  not  avoided  by  party's  false  statement  as  to  legal  effect;  Valley 
V.  Boston  &  M.  R.  Co.  103  Me.  106,  68  Atl.  635,  holding  discharge  of  liability 
for  injuries  signed  by  man  38  years  old,  of  average  intelligence,  given  claim 
agent  whom  he  sought,  binding. 
Presan&pUon  of  fraud  from  relationship. 

Annotation  cited  in  Schneider  v.  Schneider,  125  Iowa,  1,  98  N.  W.  159,  holding 
that  family  relationship  alone  will  not  raise  presumption  of  fraud  in  contract 
relating  to  estate. 
Liability  for  misrepresentations. 

Cited  in  reference  note  in  49  A.  R.  25,  on  liability  of  an  insurance  agent  for 
fraudulent  representations. 

Cited  in  note  in  18  A.  S.  R.  562,  on  damages  being  proximate  consequence  in 
false  representations. 
« Misrepresentations  of  law. 

Cited  in  reference  note  in  51  A.  8.  R.  288,  on  misrepresentation  of  law  as 
affecting  liability  on  insurance  policy. 

Cited  in  note  in  18  A.  S.  R.  559,  on  misrepresentations  of  law  as  ground  for 
false  representations. 
Expression  of  opinion  as  fraud. 

Cited  in  notes  in  35  L.RA.  417,  on  expression  of  opinion  as  fraud;  35  LbRJL 
425,  on  expression  of  false  opinion  as  fraud. 

46  AM.  REP.   861,  MILBERY  ▼.  STORER,   76   ME.   «•. 
Alteration  of  Instrument. 

Cited  in  White  Sewing  Mach.  Co.  v.  Saxon,  121  Ala.  399,  25  So.  784,  holding 
bond  altered  as  to  sureties  by  attestation  by  agent  of  obligee. 

Cited  ill  notes  in  86  A.  S.  R.  95;  24  L.RA.(NJ3.)  1155,  1156,— on  addition  of 
name  of  attesting  witi..j3  as  alteration;  6  E.  R.  C.  616,  on  alteration  of  written 
instrument  as  discharge  from  liability  under  the  contract. 
*  As  avoiding  note. 

Cited  in  CrosweU  v.  Labree,  81  Me.  44,  10  A.  S.  R.  238,  16  Atl.  331,  holding 
that  note  is  not  avoided  by  addition  of  words  ''or  bearer"  without  fraudulent 
motive;  Warder,  B.  &  G.  Co.  v.  Willyard,  46  Minn.  531,  24  A.  S.  R.  250,  49 
K.  W.  300;  Wallace  v.  Ticc,  32  Or.  283,  51  Pac.  733,— holding  note  avoided  by 
material  alteration;  Jeffrey  v.  Rosenfeld,  179  Mass.  501,  61  N.  E.  49,  sustaining 
right  to  recover  on  original  consideration  after  material  alteration  of  note. 

46  AM.  REP.  S64,  CAMDEN  v.  BEIjGRADE,  75  ME.   126. 
Validity  of  marriage. 

Cited  in  Applegate  v.  Applegate,  45  N.  J.  Eq.  116,  17  Atl  293,  holding  oom* 
men  law  marriage  valid. 

Am.  Rep.  VoL  XIX.— 24. 
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Proof  of  marriage. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  v.  Thoradike,  24  R.  I.  105,  52  AtL 
873,  holding  marriage  proved  by  cohabitation  and  reputation. 

Cited  in  reference  note  in  72  A.  S.  R.  353,  on  proof  of  marriage. 

Cited  in  notes  in  57  A.  R.  453,  on  when  proof  of  actual  marriage  is  neees- 
sary;  14  LJI.A.  544,  on  proof  of  former  marriage  to  overthrow  subsequent  one. 

46  AM.  KBP.  S7S,  HEITWOOD  y.  TH/LSON,  75  MB.  225. 
What  win  create  cause  of  action. 

Cited  in  Brewster  v.  C.  Miller's  Sons  Co.  101  Ky.  368,  38  LJLA.  505,  41  S,  W. 
301,  holding  refusal  of  members  of  funeral  directors'  association  to  act  at  funeral 
because  of  indebtedness,  no  basis  of  action. 
—  Boycott. 

Cited  in  Chiatovich  v.  Hanchett,  96  Fed.  681,  holding  publication  by  employer 
suggesting  that  employees  refrain  from  dealing  with  certain  person,  actionable; 
J.  F.  Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  581,  21  LJLA.(N.S.y 
550,  98  Pac.  1027,  16  A.  &  E.  Ann.  Cas.  1165,  holding  that  union  men  had  right 
to  notify  contractors  that  their  employer  is  unfair,  and  withdraw  patronag<^ 
from  such  contractors  as  continue  to  deal  with  such  employer,  and  that  injunc- 
tion would  not  lie;  Guethler  v.  Altman,  26  Ind.  App.  587,  84  A.  S.  R.  313,  60 
N.  £.  355,  holding  act  of  teacher  in  advising  pupils  not  to  attend  certain  school, 
not  illegal;  State  v.  Van  Pelt,  136  N.  C.  633,  68  L.RA.  760,  49  S.  E.  177,  1  A. 
&  E.  Ann.  Cas.  495,  holding  labor  union's  publication  of  statement  that  mer- 
chant is  unfair,  to  induce  public  not  to  trade  with  him,  not  criminal;  Macauley 
Bros.  V.  Tierney,  19  R.  I.  255,  61  A.  S.  R.  770,  37  L.R.A.  455,  33  Atl.  1,  holding 
no  legal  right  violated  by  act  of  master  plumbers  in  notifying  dealers  not  to 
sell  to  nonmembers;  Payne  v.  Western  &  A.  R.  Co.  13  Lea,  507,  49  A.  R.  666, 
holding  employer's  publication  of  notice  that  it  will  discharge  hands  trading 
with  certain  merchant,  not  libelous;  International  &  G.  N.  R.  Co.  v.  Greenwood^ 
2  Tex.  Civ.  App.  76,  21  S.  W.  559,  holding  act  of  railroad  in  forbidding  em- 
ployees from  patronizing  certain  saloon,  not  actionable. 

Cited  in  notes  in  103  A.  S.  R.  499,  on  motive  and  justification  of  boycotting; 
22  L.R.A.(N.S.)  1227,  on  liability  in  absence  of  element  of  conspiracy,  for  driving 
away  another's  customers. 
« Procuring  discharge  of  employee. 

Cited  in  Qiiley  v.  Atkinson,  23  Fla.  206,  11  A.  S.  R.  367,  1  So.  934;  Perluns 
V.  Pendleton,  90  Me.  166,  60  A.  S.  R.  252,  38  Atl.  96;  London  Guarantee  &  Acci. 
Co.  V.  Horn,  101  111.  App.  355, — holding  third  person  wrongfully  procuring  dis- 
charge of  employee  liable  to  latter;  Lally  v.  Cantwell,  30  Mo.  App.  524,  holding 
good  cause  of  action  stated  in  complaint  alleging  that  union  made  false  state- 
ments causing  plaintiff  to  lose  position. 
^Interference  with  contract. 

Cited  in  reference  note  in  11  A.  S.  R.  378,  on  right  to  maintain  action  against 
one  interfering  with  contract. 

Cited  in  notes  in  59  A.  R.  731,  on  right  of  action  against  one  wilfully  causing 
another  to  break  his  contract;  1  E.  R.  C.  728,  on  right  of  action  against  ono 
inducing  another  to  break  his  contract. 
Malice  or  bad  motlye  as  affecting  cause  of  action. 

Cited  in  reference  notes  in  49  A.  R.  666,  on  liability  for  maliciously  doing  au 
act  ordinarily  lawful;  34  A.  S.  R.  171,  on  actions  for  malice;  62  L.R.A.  710,  os 
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effect  of  bad  motive  to  make  actionable  an  injury  to  trade  which  otherwise  would 
not  be  actionable;  62  UELA..  727,  on  effect  of  bad  motive  to  make  actionable 
what  otherwise  would  not  be;  25  £.  R.  C.  84,  whether  lawful  act  becomes  un- 
lawful by  reason  of  malice. 

Motive  as  affecting  validity  of  assignment. 

Cited  in  Bates  v.  Simmons,  62  Wis.  69,  22  N.  W.  335,  holding  that  assignment 
with  preferences  is  not  illegal  thereby  because  made  just  before  passage  of  act 
forbidding  preferences. 
Liegality  of  combinations. 

Cited  in  Ulery  v.  Chicago  Live  Stock  £xch.  54  111.  App.  233,  holding  combina- 
tion of  employees  to  raise  wages,  valid;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223, 
40  A.  S.  R.  319,  21  L.R.A.  337,  55  N.  W.  1119,  holding  retail  lumber  dealers  enti- 
tled to  combine  against  wholesalers  selling  to  consumers;  Vegelahn  v.  Guntner, 
167  Mass.  92,  57  A.  S.  R.  443,  35  LJI.A.  722,  44  N.  E.  1077,  holding  conspiracy 
of  strikers  to  induce  others  not  to  enter  employment,  unlawful;  Standard  Oil 
Co.  V.  Doyle,  118  Ky.  662,  111  A.  S.  R.  331,  82  S.  W.  271,  holding  conspiracy  of 
oil  interests  to  injure  business  of  one  merchant,  illegal. 

Cited  in  reference  nqte  in  40  A.  S.  R.  325,  on  validity  of  combinations. 
Rules  of  employer  as  part  of  contract. 

Cited  in  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212,  12  N.  E.  380,  holding 
that  rules  of  railroad  company  controlling  conduct  of  employees  impliedly  form 
part  of  contract  of  service. 

4€  AM.  REP.  S86,  MIULilKEN  y.  CHAPMAN,  75  ME.  SOS. 
Implied  agreement  by  transferrer. 

Cited  in  Meyer  y.  Richards,  163  U.  S.  385,  41  L.  ed.  199,  16  Sup.  Ct.  Rep. 
1148,  holding  warranty  of  validity  implied  in  sale  of  state  bonds;  Roads  v. 
Webb,  91  Me.  406,  64  A.  8.  R.  246,  40  Atl.  128,  holding  agreement  by  payee  to 
pay  holder  if  maker  fails,  implied  in  transfer  of  note  by  indorsement. 

Cited  in  notes  in  36  L.R.A.  93,  on  implied  warranty  of  genuineness  on  sale  of 
negotiable  paper;  10  L.R.A.(N.S.)  543,  on  implied  warranty  of  genuineness  of 
paper  transferred  without  indorsement;  10  LJl.A.(NJ3.)  544,  on  implied  war- 
ranty of  validity  of  paper  transferred  without  indorsement;  10  LJl.A.(N.S.) 
547,  on  implied  warranty  as  to  solvency  on  transfer  of  third  person's  paper 
without  indorsement;  10  LJLA.(N.S.)  512,  on  effect  of  transfer  without  indorse- 
ment of  worthless  check  or  note  of  third  person  on  account  of  antecedent  debts; 
10  LJRA.(N.S.)  525,  on  effect  of  transfers  on  contemporary  contracts  without 
indorsement  of  worthless  check  or  note  of  third  person. 

46  AM.  REP.  S97,  WARREN  v.  THOMASTON,   75  ME.  82S. 
Boundary  line  on  river. 

Cited  in  reference  note  in  49  A.  R.  609,  as  to  where  boimdary  line  is  drawn 
when  a  river  is  described  as  boundary. 

Cited  in  note  in  27  A.  S.  R.  58,  on  waters  as  boundary  lines  on  navigable  and 
non-navigable  streams. 

4«  AM.  REP.  400,  BURBANK  v.  BETHEIi  STEAM  MILL  CO.   75  ME. 

S7». 
Wbat  constitutes  a  nnlsance. 

Cited  in  Wilbur  v.  White,  98  Me.  191,  56  Atl.  657,  holding  moving  of  building 
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along  highway,  not  a  nuisance;  Jackson  v.  Castle,  82  Me.  579,  20  Atl.  237, 
holding  sliding  in  street  and  making  loud  noise,  not  a  nubance;  Boardman  y. 
Creighton,  95  Me.  154,  49  AtL  663,  holding  blasting  of  rock  in  limerock  quarry, 
not  per  se  unlawful. 
Abatement  of  condition  as  nuisance. 

Cited  in  Whitemore  v.  Brown,  102  Me.  47,  120  A.  S.  R.  454,  9  LJLA.(KJS.) 
S68,  65  AtL  516,  denying  right  to  compel  removal  of  wharf  as  nuisance  because 
unsightly. 
lilablllty  for  dangerous  condition  of  premises. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  77  Kan.  80,  17  LJR.A.(N.S.)  788, 
93  Pac.  586,  holding  that  railroad  is  liable  for  injury  caused  by  negligence  oi 
contractor  in  burning  fire-guard  along  its  right  of  way;  Crocker  y.  McGregoi, 
76  Me.  282,  49  A.  R.  611,  holding  one  maintaining  mill  on  margin  of  highway 
liable  for  injury  to  one  by  horse  taking  fright  at  escaping  steam;  McKenzie  v. 
Cheetham,  83  Me.  543,  22  Atl.  469,  holding  landlord  liable  to  stranger  injured 
by  nuisance  existing  on  premises  at  time  of  demise;  Whitemore  ▼.  Orono  Pulp 
A  Paper  Co.  91  Me.  297,  64  A.  S.  R.  229,  40  LJt.A.  377,  39  Atl.  1032,  holding 
lessor  demising  mill  containing  defective  machine,  not  liable  to  employee  of 
tenant  for  explosion  on  ground  of  nuisance;  Nuget  ▼.  Boston,  C  &  M  R.  Co. 
80  Me.  62,  6  A.  S.  R.  151,  12  Atl.  797,  holding  railroad  company  maintaining 
defective  station  liable  to  employee  of  another  company  using  tracks  for  injury 
while  on  side  ladder  of  car;  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  509,  36  L.RJL 
382,  36  Atl.  998,  holding  railroad  company  not  liable  for  burning  of  mill  by  fire 
from  cooking  car  placed  within  100  feet  of  mill  for  benefit  of  employees  of  mili 
owner  cutting  wood  for  railroad. 

Cited  in  notes  in  30  A.  S.  R.  502,  on  presumption  as  to  negligence  of  private 
person  in  case  of  fire;  26  L.RJI.  198,  on  landlord's  liability  to  third  person  for 
nuisance  on  premises  where  tenant  has  covenanted  to  repair;  26  T^JIA.  201,  on 
liability  of  landlord  to  third  person  for  injuries  by  kilns,  smoking  diinmeyi, 
and  boiler  shops. 
Independent  contractors. 

Cited  in  note  in  65  L.R.A.  467,  on  inference  of  independence  of  oontraots  by 
persons  operating  mills. 

46  AM.  REP.  406,  CRESSEY  v.  PARKS,  75  ME.  S87. 
Computation  of  time. 

Cited  in  reference  notes  in  47  A.  R.  476,  as  to  when  time  expires  for  filing  of 
paper  with  clerk;  54  A.  R.  147,  on  computation  of  time  under  statute  of  limita- 
tions; 61  A.  S.  R.  656,  on  computation  of  time  within  which  an  act  is  to  be 
done;  75  A.  S.  R.  874,  on  meaning  of  term  "month.** 

Cited  in  notes  in  78  A.  S.  R.  373,  on  exclusion  of  first  day  in  computation  of 
time;  49  L11.A.  237,  on  rule  as  to  first  and  last  days  in  computation  of  time 
for  assessment  and  collection  of  taxes. 
« Consideration  of  Sunday. 

Cited  in  Oakland  Mfg.  Co.  v.  Lemieux,  98  Me.  488,  57  Atl.  795,  holding  at- 
tachment to  be  made  within  90  days  from  time  material  furnished  must  be  made 
Saturday  when  last  day  falls  on  Sunday;  Bowles  v.  Brauer,  89  Va.  466,  16  S. 
E.  356,  holding  Sunday  to  be  excluded  in  reckoning  time  for  advertising  sale  under 
trust  deed. 

CSt«d  in  reference  notes  in  49  A.  R.  590;  52  A.  S.  R.  799,— on  computing  thne 
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^hen  last  day  falls  on  Sunday;  59  A.  S.  R.  28,  as  to  how  Sunday  is  considered 
in  computing  time. 

Cited  in  notes  in  78  A.  S.  R.  377,  379,  on  exclusion  of  Sunday  in  computation 
of  time;  14  L.R.A.  121,  on  extension  of  statutory  time  where  last  day  falls  on 
Sunday. 

Sunday  as  a  regular  day. 

Cited  in  Puleston  v.  United  States,  85  Fed.  670,  holding  marshal  entitled  to 
regular  per  diem  fee  where  court  was  opened  and  adjourned  on  Sunday. 

48  AM.  REP.  416,  BRAY  y.  MARSH,  75  ME.  452. 
Rights  of  gaarantor  of  note. 

Cited  in  Marsh  v.  Hayford,  80  Me.  97,  13  Atl.  271,  holding  that  one  guar- 
antying note  without  request  of  maker  and  compelled  to  fulfill  guaranty,  cannot 
recover  of  maker  where  note  has  outlawed  in  meantime. 

46  AM.  REP.   419,  DILLINGHAM  Y.  ROBERTS,  75  ME.  469. 
GonYeyance  of  land  under  water. 

Cited  in  Monmouth  v.  Plimpton,  77  Me.  556,  1  Atl.  693,  holding  fee  in  land 
under  water  conveyed  hy  deed  giving  grantee  forever  right  to  maintain  dam. 
Effect  of  bounding  grant  by  water. 

Cited  in  notes  in  45  LJLA.  240,  on  title  to  land  between  high  and  low  water 
mark  in  case  of  grant  bounded  by  water;  42  LJLA.  613,  on  eflfect  of  bounding 
grant  on  tidal  waters. 

46  AM.  REP.  421,  RENDELL  Y.  HARRIMAN,   75  ME.  497. 
Parol  CYidence  to  explain  note. 

Cited  in  Swarts  v.  Cohen,  11  Ind.  App.  20,  38  N.  E.  536,  holding  parol  evi- 
dence admissible  to  explain  note  signed  "National  Forge  &  Iron  Co.,  Mark 
Swarts,  President;"  Janes  v.  Citizens  Bank,  9  Okla.  546,  60  Pac.  290,  holding 
parol  evidence  admissible  to  explain  note  ambiguous  on  face;  Heffner  v.  Brown- 
ell,  70  Iowa,  591,  31  N.  W.  947,  on  admissibility  of  parol  evidence  to  show  that 
one  signed  note  as  president  of  corporation. 

Cited  in  reference  note  in  24  A.  S.  R.  360,  on  admissibility  of  parol  evidence 
to  show  that  person  signing  note  did  so  as  agent. 

Cited  in  note  in  20  LJLA.  710,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note  in  suits  against  agent,  where  signature  is  by  agent  and  promise 
is  individual. 
Personal  liability  of  one  signing  note  Instrument. 

Cited  in  Maine  Red  Granite  Co.  y.  York,  89  Me.  54,  35  Atl.  1014,  holding  one 
not  relieved  of  personal  liability  as  guarantor  by  addition  of  term  '^Treas.''  to 
name;  Copeland  y.  Hewett,  96  Me.  525,  53  Atl.  36,  holding  personal  contract 
made  by  parties  signing  in  individual  names,  adding  words  ''Building  committee 
of  the  M  R  Church;  English  &  S.  A.  Mortg.  &  Invest.  Co.  y.  Globe  Loan  &  T. 
Co.  70  Neb.  435,  97  N.  W.  612,  6  A.  &  E.  Ann.  Cas.  999,  holding  no  personal  lia- 
bility incurred  on  note  signed  in  corporate  name  by  officers  adding  official  titles; 
Guthrie  y.  Imbrie,  12  Or.  182,  53  A.  R.  331,  6  Pac.  664;  Anderson  v.  Portland 
yiouring  Mills  Co.  37  Or.  483,  82  A.  S.  R.  771,  60  L.R.A.  236,  60  Pac.  839,— deny- 
ing right  to  charge  one  not  party  to  note  with  liability,  on  ground  that  osten- 
•ible  party  indorsed  as  agent;  Mathews  v.  Dubuque  Mattress  Co.  87  Iowa,  246,  19 
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UELA.  676,  64  N.  W.  225  (dissenting  opinion),  on  liability  of  one  signing  note 
in  corporate  name  as  president. 

Cited  in  reference  note  in  60  A.  S.  R.  183,  on  liability  of  parties  who  sign  ne- 
gotiable instruments. 

Cited  in  notes  in  19  L.RJL  679,  on  personal  liability  of  officers  on  note  made 
for  corporation;  4  E.  R.  C.  285,  on  personal  liability  of  one  signing  written  in- 
strument as  agent, 
liiablllty  of  principal  on  aunt's  contract. 

Cited  in  notes  in  47  A.  R.  818,  on  sufficiency  of  agent's  contract  to  bind  prin- 
cipal; 21  L.R.A.(N.S.)  1036,  on  liability  of  principal  on  negotiable  paper  executed 
by  agent. 

46  AM.  REP.  42S,  STATE  y.  HARRIMAN,  76  MK.  562. 
Property  in  animals. 

Cited  in  note  in  47  A.  R.  765,  on  tame  bird  or  animal  as  subject  of  larceny. 
«Dogs. 

Cited  in  Dimcan  ▼.  State,  30  Tex.  App.  1,  16  S.  W.  757,  holding  dog  domestic- 
ated animal  subject  of  theft. 

Cited  in  notes  in  58  A.  R.  476;  62  A.  S.  R.  326;  67  A.  S.  R.  288;  40  L.R.A.  503, 
506;  9  E.  R.  C.  687,--on  whether  dogs  are  property;  67  A.  S.  R.  290,  on  property 
in  dogs  and  remedies  for  its  enforcement;  40  L.RA.  512,  514,  on  criminal  actioiu^ 
for  injuries  to  dogs. 
liUbiUty  for  killing  dog. 

Cited  in  Patton  v.  SUte,  93  Ga.  Ill,  24  IaRjL  732,.  19  S.  E.  734,  holding  one 
liable  under  statute  for  maliciously  killing  dog;  Strong  v.  Georgia  R.  &  Electric 
Co.  118  Ga.  515,  45  S.  E.  366,  denying  liability  of  railroad  company  for  negli- . 
gent  killing  of  dog;  Chapman  v.  Decrow,  93  Me.  378,  74  Am.  St.  Rep.  357,  45 
Atl.  295,  to  point  that  dog  was  not  domestic  animal  within  statute  making  it 
criminal  offense  to  kill  domestic  animal. 

Cited  in  note  in  15  L.RJL  252,  on  killing  of  dog  as  crime. 
Malicious  mischief. 

Cited  in  note  in  128  A.  S.  R.  167,  on  malicious  mischief. 

46  AM.  REP.  428,  RICHARDSON  ▼.  RICHARDSON,   75  ME.   570. 
Nature  of  dlTldend. 

Cited  in  note  in  118  A.  S.  R.  164,  on  doctrine  of  state  courts  as  to  when  a  di?i- 
dend  as  a  cash  dividend  and  when  a  stock  dividend. 
"Who  entitled  to  dlyidends  on  stock. 

Cited  in  Houser  v.  Richardson,  90  Mo.  App.  134,  holding  dividends  payable  to 
one  owing  stock  when  same  was  declared. 

Cited  in  notes  in  99  A.  D.  762,  on  relation  of  stockholder  to  dividend;  54  A  R. 
265,  on  right  of  life  tenant  to  stock  dividends;  16  LILA.  463,  on  how  far  English 
rule  as  to  right  to  increased  stock  and  stock  dividends  as  between  owner  of  cap- 
ital and  income  followed  in  United  States;  45  L.R.A.  392,  on  right  to  dividends 
on  transfer  of  stock. 
"-As  between  life  tenant  and  remaindermen. 

Cited  in  Gibbons  y.  Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup.  Ct  Rep.  1057, 
holding  dividends  from  increased  capital  stock  payable  to  life  tenant  under  will 
directing  payment  of  all  dividends  to  her;  Smith  v.  Dana,  77  Conn.  543,  107  A.  S. 
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R.  51,  69  LJLA.  76,  60  Ail.  117,  holding  cash  dividends  upon  corporate  stock  go 
to  Ufe  tenant  as  income;  De  Koven  v.  Alsop,  205  111.  309,  63  LJIA..  587,  68  N.  E. 
930  (affirming  107  111.  App.  190),  holding  that  stock  dividend  evidencing  conver- 
sion hj  corporation  into  capital  of  earnings  accumulated  during  stockholder's 
life  time  go  to  remainderman  as  part  of  corpus  of  estate;  Waterman  v.  Aldeii, 
42  lU.  App.  294,  holding  dividends  made  such  hy  act  of  corporation  payable  to 
remainderman  as  accretions  of  capital;  Gilkey  v.  Paine,  80  Me.  319,  14  Atl.  205, 
holding  *^et  annual  income''  of  stock  payable  to  one  entitled  under  will  to  div- 
idends; Quinn  v.  Safe  Deposit  &  T.  Co.  93  Md.  285,  53  LJEI.A.  169,  48  Atl.  835, 
holding  dividends  from  stock  payable  to  life  tenants  imder  provision  in  will 
giving  them  income  from  estate;  Pritchett  v.  Nashville  Trust  Co.  96  Tenn.  472, 
33  LJtA.  856,  36  S.  W.  1064,  holding  life  tenant  entitled  to  stock  dividends  de- 
clared from  earnings  made  after  respective  rights  of  life  tenant  and  remainder- 
man have  attached. 

Cited  in  reference  note  in  51  A.  R.  397,  on  bequest  of  income  of  estate  to  one 
for  life  as  including  new  shares  of  corporate  stock  subsequently  issued. 

Cited  in  notes  in  118  A.  S.  R.  168;  99  A.  D.  765,— on  right  to  dividend  as  be- 
tween  life  tenant  and  remainderman;  12  L.RA.(N.S.)  775,  on  right  as  between 
life  tenant  and  remainderman  in  dividends  or  distribution  made  by  corporations; 
12  L.R.A.(N.S.)  789,  on  right  as  between  life  tenant  and  remainderman  in  extra- 
ordinary cash  dividend. 

Distinguished  in  Re  Rogers,  22  App.  Div.  428,  48  N.  Y.  Supp.  175,  holding  that 
•dividends  paid  by  liquidating  corporation  belong  to  remainderman  as  part  of 
capital  of  estate. 
Transfer  of  right  to  dividends. 

Cited  in  Mann  v.  Anderson,  106  Ga.  818,  32  S.  E.  870,  holding  right  to  dividends 
transferred  by  assignment  of  stock  certificates. 
Dividends  on  stock  as  income  of  estate. 

Cited  in  Thomas  v.  Gregg,  78  Md.  545,  44  A.  8.  R.  310,  28  Atl.  565,  holding 
that  dividends  on  stock  owned  by  testator  in  lifetime  constitute  income  of  es- 
tate. 

46  AM.  REP.  433,  HAIiliGARTEN  ▼.  OLDHAM,   1S5  MASS.   1. 
What  Uiw  governs  as  to  contracts. 

Cited  in  Cochran  v.  Ward,  6  Ind.  App.  89,  51  A.  S.  R.  229,  29  N.  E.  796, 
holding  validity  of  parol  lease  of  lands  to  be  determined  by  law  of  place  where 
4ands  located;  Poison  v.  Stewart,  167  Mass.  211,  57  A.  S.  R.  452,  36  L.R.A. 
771,  46  N.  E.  737,  holding  covenant  by  husband  and  wife  with  reference  to 
hitter's  lands  in  another  state  governed  by  law  of  state  where  made;  Security 
Warehousing  Co.  v.  Hand,  74  C.  C.  A.  186,  143  Fed.  32,  holding  validity  and 
-effect  of  warehouse  receipt  to  be  determined  by  lex  loci  contractus;  Cook  v. 
Rief,  28  Jones  &  S.  302,  holding  rights  under  warehouse  receipt  to  be  deter- 
mined by  lex  loci  contractus;  Dearing  v.  McKinnon  Dash  &  Hardware  Co.  165 
N.  Y.  78,  80  A.  S.  R.  708,  58  N.  E.  773  (aflftrming  33  App.  Div.  31,  63  N.  Y. 
Supp.  513),  holding  trust  mortgage  valid  where  made  inoperative  to  transfer 
title  to  property,  in  New  York  thereby  affecting  rights  of  creditors  in  latter 
vtate;  Roberts  v.  Norcross,  69  N.  H.  533,  45  AtL  660,  holding  effect  of  assign- 
ment for  benefit  of  creditors  to  be  determined  by  lex  rei  sit®;  Miller  v.  Man- 
hattan L.  Ins.  Co.  110  La.  662,  34  So.  723,  holding  validity  of  assignment  of 
insurance  policy  to  be  determined  by  law  of  place  where  made,  not  where  pay* 
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able;  Bcauchamp  v.  Bertig,  90  Ark.  361,  23  L.R.A.(N.S.)   669,  119  N.  W.  75, 
to  point  that  laws  of  another  state  cannot  render  valid  conveyances  of  prop* 
erty  within  this  state,  which  our  laws  say  are  void. 
When  title  to  soods  passes. 

Cited  in  Union  Trust  Co.  v.  Wilson,  198  U.  S.  630,  49  L.  ed.  1154,  25  Sup. 
Ct.  Rep.  766,  holding  title  to  goods  transferred  by  delivery  of  warehouse  re- 
ceipt; Durr  y.  Hervey,  44  Ark.  301,  61  A.  R.  694,  holding  title  to  cotton 
stored  in  warehouse  transferred  by  indorsement  of  warehouse  receipt;  Moor» 
V.  Wyman,  146  Mass.  60,  16  N.  £.  104,  holding  title  to  goods  transferred  by 
indorsement  of  bill  of  lading;  Washburn  Crosby  Co.  v.  Boston  &  A.  R.  Co.  180 
Mass.  252,  62  N.  E.  690,  holding  title  to  goods  transferred  by  shippers  draw- 
ing on  bank  for  full  purchase  price,  attaching  draft  to  bill  of  lading;  Morrison 
y.  Oium,  3  N.  D.  76,  64  N.  W.  288,  holding  sale  complete  by  delivery  of  k^ 
to  warehouse  to  agent  of  vendee. 
Necessity  and  suffldency  of  dellyery  of  goods. 

Cited  in  Shaul  v.  Harrington,  64  Ark.  306,  16  S.  W.  836,  holding  sale  valid 
without   change    in    possession   where   contract  complete;    Smith   v.   Edwards, 

166  Mass.  221,  30  N.  E.  1017,  holding  delivery  by  manufacturer  complete  by 
placing  goods  ordered  in  custody  of  carrier  for  transportation;  Codl  v.  McHugh, 

167  Mass.  457,  32  N.  E.  660,  holding  delivery  of  goods  incomplete  until  change  of 
possession;  Silvestri  v.  Missocchi,  166  Mass.  337,  43  N.  E.  114,  holding  that 
goods  are  not  delivered  to  bailor  until  they  leave  bailee's  hands;  Coming  v. 
Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46  Atl.  462^  holding  sale  of  chattels 
in  custody  of  lessee  valid  without  notice  to  him  of  change  of  title. 

Rights  under  warehouse  receipt. 

Cited  in  Selliger  v.  Kentucky,  213  U.  S.  200,  53  L.  ed.  761,  29  Sup.  a.  Rep. 
449,  to  point  that  if  warehouse  receipt  contains  no  clause  of  assent  to  transfer 
indorsement  thereof  goes  on  further  than  unaccepted  order  on  any  other  piece 
of  paper;  Schloeter  v.  Fisher,  37  Mo.  App.  352,  8  L.R.A.  147,  holding  warehouae 
receipt  issued  for  goods  in  own  store,  inoperative;  Gill  v.  Frank,  12  Or.  607, 
63  A.  R.  378,  8  Pac  764,  holding  that  attaching  creditor  is  not  entitled  Uy 
enforce  warehouse  receipt  for  goods  to  be  delivered  to  bailor  only;  National 
Union  Bank  v.  Shearer,  225  Pa.  470,  74  Atl.  351,  17  A.  &  E.  Ann.  Cas.  664, 
holding  that  there  is  nothing  in  act  of  September  24,  1867,  making  ware- 
house receipts  negotiable,  requiring  warehouseman  to  hold  himself  out  to  publie- 
as  such. 

Cited  in  notes  in  84  A.  D.  763,  on  negotiability  of  assignability  of  ware- 
house receipts;  11  E.  R.  C.  123,  on  estoppel  of  warehouseman  by  giving  ware- 
house receipt. 

46  AM.  KEF.  489,  KANSAS  A  B.  R.  CONSTIl.  CO.  y.  TOPEKA,  S.  A 

W.  R.  CO.  185  MASS.  S4. 
Jurisdiction  of  court. 

Cited  in  Wilhite  v.  Skelton,  6  Ind.  Terr.  621,  82  S.  W.  932,  denying  power  of 
court  of  equity  to  enforce  contract  for  operation  of  oil  lease  in  another  state. 

Cited    in    note   in   69   L.R.A.   682,   on   jurisdiction   of   equity   over    suit  for 
specific  performance  of  contracts  relating  to  real  property  in  another  state  or 
country. 
«Oyer  foreign  corporations. 

Cited  in  Clark  y.  Mutual  Reserve  Fund  Lif^  Asso.  14  App.  D.  C.  164,  4> 
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L.RJI.  300,  denying  juriBdiction  of  court  of  District  of  Columbia  of  suit  in 
equity  against  foreign  insurance  company  to  restrain  collection  of  excessive 
assessments;  Bradbury  v.  Wankegan  &  W.  Min.  &  Smelting  Co.  113  111.  App. 
600,  denying  power  of  court  to  appoint  receiver  for  foreign  corporation;  Deeper 
▼.  Continental  Water  Meter  Co.  137  Mass.  252,  denying  jurisdiction  of  court 
of  Massachusetts  of  action  by  resident  against  foreign  corporation  for  specific 
performance  of  agreement  to  assign  letters  patent;  Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73  N.  H.  465,  111  A.  S.  R.  637,  3  L.R.A.(N.S.) 
551,  62  Atl.  971,  denying  jurisdiction  of  court  of  action  to  compel  foreign  cor> 
poration  to  issue  certificate  of  stock;  Moore  v.  Silver  Valley  Min.  Co.  104 
N.  C.  534,  10  8.  E.  679,  denying  jurisdiction  of  courts  of  North  Carolina  of 
action  to  enjoin  merger  of  foreign  corporations;  Delaware,  L.  &  W.  R.  Co.  v. 
New  York,  S.  &  W.  R.  Co.  12  Misc.  230,  33  N.  Y.  Supp.  1081,  denying  jurisdic- 
tion of  state  court  to  enjoin  breach  of  contract  by  foreign  corporation ;  Lewisohn 
Bros.  V.  Anaconda  Copper  Min.  Co.  26  Misc.  613,  56  N.  Y.  Supp.  807,  denying 
jurisdiction  of  state  court  over  action  of  board  of  directors  of  foreign  corpora- 
tion affecting  plaintiff  solely  in  capacity  as  member  of  corporation;  Kimbalf 
V.  St.  Louis  &  8.  F.  R.  Co.  157  Mass.  7,  34  A.  S.  R.  260,  31  N.  E.  697,  holding 
Federal  circuit  court  in  district  in  which  railroad  located  entitled  to  juris- 
diction before  state  court  of  action  against  foreign  corporation  to  enjoin  issue 
of  bonds;  Peters  v.  Equitable  L.  Assur.  Co.  196  Mass.  143,  81  N.  E.  064,  hold- 
ing resident  entitled  to  maintain  bill  in  equity  for  accounting  by  foreign  in- 
surance company;  Taylor  v.  Mutual  Reserve  Fund  Life  Asso.  97  Va.  60,  45- 
L.RJL.  621,  33  S.  E.  375,  holding  contracts  with  foreign  insurance  company 
enforceable  in  Virginia. 

Cited  in  note  in  70  L.RJL.  540,  on  judicial  discretion  to  enjoin  jurisdiction 
in  litigation  over  internal  affairs  of  foreign  corporations. 
Right  of  action  by  foreign  corporation. 

Cited  in  New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.  142  Mass.  349,  7  N. 
E.  773,  denying  right  of  foreign  corporation  doing  business  in  Massachusetts 
to  maintain   action   in   that  state   against  another  foreign   corporation   doing 
business  there. 
Service  upon  foreign  corporation. 

Cited  in  Smith  v.  Empire  State-Idaho  Min.  &  Development  Co.  127  Fed.  462, 
holding  foreign  corporation  subject  to  service  of  process  in  state  where  princi- 
pal place  of  business  located. 

46  AM.  REP.  446,  COVELL  ▼.  LOUD,  135  MASS.  41. 
Relation  between  broker  and  cnstomer. 

Cited  in  Weston  v.  Jordan,  168  Mass.  401,  47  N.  E.  133;  Skiff  v.  Stoddard, 
63  Conn.  198,  21  L.R.A.  102,  28  Atl.  104, — ^holding  relation  of  pledgeor  and 
pledgee  created  by  broker's  purchase  and  carrying  stocks  on  margin,  holding 
same  as  security  for  advances;  Hill  v.  Fuller,  188  Mass.  195,  74  N.  E.  361; 
Rice  V.  Winslow,  180  Mass.  500,  62  N.  E.  1057, — holding  relation  between  cus^ 
tomer  and  broker  carrying  stocks  on  margin,  contractual. 

Conversion  —  by  broker. 

Cited  in  Richardson  v.  Shaw,  209  U.  S.  365,  52  L.  ed.  835,  28  Sup.  Ct.  Rep. 
512,  14  A.  &  E.  Ann.  Cas.  981,  to  point  that  broker  is  not  liable  for  conversion 
for  sellinflT  stock  where  customer  refused  to  pay  necessary  margin,  and  had  re- 
quested broker  to  do  best  he  could  for  him. 
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To  whom  stocks  boaght  on  margin  belon^^. 

Cited  in  Richardson  v.  Shaw,  77  C.  C.  A.  643,  147  Fed.  659,  holding  tHle  to 
stock  bought  by  broker  on  margin,  is  in  customer;  Chase  v.  Boston,  180  Mass. 
458,  62  N.  E.  1059,  holding  title  to  stocks  bought  on  margin  in  broker  for  pur- 
pose of  taxation. 
Transfer  of  title  to  stock. 

Cited  in  Re  Swift,  105  Fed.  493,  on  payment  for  stock  as  condition  to  tnna- 
fer  of  title. 

46  AM.  REP.  447,  DAY  v.  HIGHLAND  STREET  R.  GO.  1S5  MASS.  US. 

Employments  within  Sunday  law. 

Cited  in  reference  note  in  14  L.R.A.  194,  on  carriers  as  affected  by  Sunday 
laws. 

Cited  in  note  in  14  L.R.A.  193,  on  employment  within  Sunday  laws. 
RcK^overy  for  Injuries  received  while  violating  Sunday  laws. 

Cited  in  Bucher  v.  Cheshire  R.  Co.  125  U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct 
Rep.  974,  denying  right  of  passenger  to  recover  for  injuries  received  while 
traveling  on  Sunday;  Malloy  v.  American  Hide  k  Leather  Co.  148  Fed.  482, 
denying  right  to  recover  for  injuries  sustained  by  one  running  elevator  faster 
than  allowed  by  statute;  Read  v.  Boston  &  A.  R.  Co.  140  Mass  199,  4  N.  £. 
227,  denying  right  of  engineer  of  Svcd»,f  train  to  recover  for  negligent  in- 
juries; Duran  v.  Standard  Life  &  AccL  Ins.  Co.  63  Vt.  437,  25  A.  S.  R.  773,  13 
L.R.A.  637,  22  Atl.  530,  holding  injury  by  slipping  while  hunting  on  Sunday 
within  provision  of  policy  relieving  insurer  of  liability  for  injuries  while  violating 
statute. 

Cited  in  reference  note  in  9  A.  8.  R.  893,  on  right  of  recovery  for  injuries  to 
one  while  violating  Sunday  law. 

Cited  in  note  in  2  L.R.A.  521,  on  plaintiff's  violation  of  Sunday  law  as  de- 
fense to  action  for  injuries  received  on  that  day. 

46  AM.  REP.  450,  PARKER  ▼.  BARNARD,   1S5  MASS.    116. 
lilablllty  for  Injuries  from  defective  condition  of  premises. 

Cited  in  Gordon  v.  Cummings,  152  Mass.  513,  23  A.  S.  R.  846,  9  L.RJL  640, 
25  N.  £.  978,  holding  mail  carrier  entering  tenement  to  deposit  mail  and  in- 
jured by  falling  into  unguarded  elevator  well,  entitled  to  recover  of  owner; 
Blatt  V.  McBarron,  161  Mass.  21,  42  A.  S.  R.  385,  36  N.  E.  468,  holding  constable 
entering  wrong  house  to  serve  process,  trespasser  not  entitled  to  recover  for 
injuries  from  defective  condition  of  place;  Rose  v.  King,  49  Ohio  St.  213,  15 
L.R.A.  IGO,  30  N.  £.  267,  holding  tenant  in  tenement  house  entitled  to  recover 
of  owner  for  injury  due  to  latter's  failure  to  provide  fire  escapes  as  required 
by  statute;  Koch  v.  Fox,  71  App.  Div.  288,  75  N.  Y.  Supp.  913,  holding  owner 
repairing  building  liable  for  injuries  due  to  failure  to  build  roof  over  side- 
walk; Gibson  v.  Leonard,  143  111.  182,  36  A.  S.  R.  376,  17  L.RJL  588,  32  N. 
E.  182  (affirming  37  111.  App.  344),  denying  liability  of  owner  of  building  to 
fire  parol  breaking  into  building  and  injured  by  fall  of  counterweight  on  ele- 
vator because  of  defective  rope;  Woodruflf  v.  Bowen,  136  Ind.  431,  22  L.RJL 
198,  34  N.  E.  1113,  denying  liability  6f  owner  of  building  in  possession  of  tenant 
for  injury  to  fireman  caused  by  collapse  owing  to  storage  of  goods;  Flanagan 
V.  Sanders,  138  Mich.  263,  101  N.  W.  581,  denying  liability  of  owner  of  store 
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building  for  failure  to  guard  elevator  shaft  for  benefit  of  trespasser;  Beehler 
V.  Daniels,  C.  &  Co.  19  R.  I.  49,  31  Atl.  582  (former  appeal  in  18  R.  I.  563,  49 
A.  &  R.  790,  27  L.R.A.  512,  29  AtL  6),  denying  liability  of  owner  of  building 
to  fireman  falling  down  unguarded  elevator  well  upon  responding  to  call,  since 
he  did  not  enter  on  former's  invitation  within  statute. 

Cited  in  reference  note  in  1  A.  S.  R.  490,  on  liability  of  land  owner  for  in- 
juries to  persons  coming  on  premises. 

Cited  in  notes  in  46  L.R.A.  81,  on  liability  of  occupant  of  premises  to  public 
servants  entering  thereon  in  discharge  of  official  duties;  30  L.R.A.(N.S.)  63, 
on  liability  of  property  owner  for  injury  to  fireman  or  policeman. 

Distinguished  in  Creeden  v.  Boston  &  M.  R.  Co.  193  Mass.  280,  79  N.  E.  344, 
9  A.  &  E.  Ann.  Gas.  1121,  holding  that  railroad  company  is  not  under  statutory 
obligation  to  furnish  safe  place  to  alight  to  constable  entering  train  to  make 
arrests;  Tvedt  v.  Wheeler,  70  Minn.  161,  72  N.  W.  1062  (dissenting  opinion), 
on  liability  of  landlord  for  failure  to  fence  wheel  hold  in  floor  for  shaft;  Glaser 
V.  Rothschild,  221  Mo.  180,  22  L.R.A.(N.S.)  1045,  120  S.  W.  1,  17  A.  &,  E.  Ann. 
€as.  576,  holding  that  statute  does  not  require  owner  of  premises  to  guard 
elevator  pit  by  strong  rails,  except  for  protection  of  employees. 
What  constltates  contrlbntory  negligence. 

Cited  in  Campbell  v.  Abbott,  176  Mass.  246,  57  N.  E.  462,  holding  one  enter- 
ing strange  building  at  night  without  ringing  bell,  and  while  picking  way  along 
hall  falls  down  cellar  stairs,  guilty  of  contributory  negligence;  Humphreys  v. 
Portsmouth  Trust  &  G.  Co.  184  Mass.  422,  68  N.  E.  836,  holding  that  workman 
entering  door  of  factory,  on  third  morning  of  employment,  resembling  one  used 
on  previous  day,  and  falling  into  elevator  well,  is  not  guilty  of  contributory 
negligence. 

Liability  for  yiolation  of  ordinance  or  statute. 

Cited  in  Bott  v.  Pratt,  33  Minn.  323,  53  A.  R.  47,  23  N.  W.  237,  holding  one 
violating  ordinance  by  leaving  horse  unhitched  in  street  liable  to  one  injured 
by  runaway;  Racine  v.  Morris,  136  App.  Div.  467,  121  N.  Y.  Supp.  146,  holding 
that  under  statute  it  is  prima  facie  evidence  of  negligence  to  fail  to  guard 
trap  doors  of  freight  elevators,  in  action  by  police  officer  injured  while  per- 
forming duty. 

Cited  in  reference  note  in  12  A.  S.  R.  700,  on  liability  for  injury  caused  by 
leaving  team  unfastened  in  street  in  violation  of  ordinance. 

Cited  in  notes  in  9  L.R.A.(N.S.)  380,  on  private  action  for  violation  of  stat- 
ute as  to  elevators,  hoistways,  etc.;  9  L.R.A.(N.S.)    385,  on  private  action  for 
violation  of  statutes  specifically  penalizing  their  violations. 
Liability  for  failure  to  provide  fire  escapes. 

Cited  in  Maker  v.  Slater  Mill  &  Power  Co.  15  R.  I.  112,  23  Atl.  63,  denying 
liability  of  owner  of  building  for  failure  to  furnish  fire  escapes  as  required  by 
statute,  before  demand  made  by  inspector. 

Effect  of  imposition  of  penalty  or  criminal  liability  on  rlgbt  of  private 
action. 

Cited  in  Clements  v.  Potomac  Electric  Power  CJo.  26  App.  D.  C.  482,  holding 
that  imposition  of  criminal  liability  for  failure  to  cover  electric  wires  does  not 
take  away  private  action  for  injuries;  Ransom  v.  Boston,  192  Mass.  299,  78 
N.  £.  481,  7  A.  &  E.  Ann.  Cas.  733,  holding  right  to  civil  action  for  wrongful 
discharge  of  veteran  not  affected  because  statute  imposes  penalty;  Fath  v. 
Tower  Grove  &  L.  R.  Co.  105  Mo.  537,  13  L.R.A.  74,  16  S.  W.  913,  holding 
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private  right  of  action  not  taken  away  by  imposition  of  penalty  for  failure  of 
street  car  company  to  watch  for  children  on  tracks. 
Right  to  enter  dwelling  to  make  arrest. 

Cited  in  Ford  v.  Breen,  173  Mass.  52,  63  N.  £.  136,  holding  dwelling  house 
included  in  term  "any  place"  in  statute  providing  for  arrest  without  warrant 

46  AM.  R£P.  454,  WHITE  ▼.  DRESSEai^   1S5  MASS.   150. 
Ijateral  support. 

Cited  in  notes  in  68  L.RJL.  687,  on  nature  of  "right  to  support"  of  land  in 
its  natural  condition;  68  L.RJL  690,  on  necessity  of  damage  to  cause  of  action 
for  infringement  of  right  to  lateral  or  subjacent  support  of  land;  68  L.RA. 
707,  on  collateral  direct  injuries  from  removal  of  lateral  or  subjacent  support; 
10  E.  R.  C.  161,  on  right  of  lateral  support  of  land. 
« Measure  of  dan&agea  for  violation  of  right  of. 

Cited  in  note  in  33  A.  S.  R.  476,  on  measure  of  damages  for  violation  of  right 
of  lateral  support. 
Recovery  for  injury  to  feelings. 

Cited  in  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  286,  60  A.  S.  R.  393,  38  L.RA. 
612,  47  N.  E.  88,  denying  right  to  recover  in  action  against  carrier  for  injury 
to  feelings  in  absence  of  physical  injury. 

Cited  in  notes  in  7  A.  8.  R.  637;  30  A.  S.  R.  712, — on  damages  for  mental 
anguish;  8  E.  R.  C.  417,  on  right  to  recover  damages  for  fright  or  mental  Buf- 
fering. 
Acquisition  of  prescriptive  rights. 

Cited  in  note  in  26  E.  R.  C.  344,  on  acquisition  of  prescriptive  rights. 

4€  AM.  REP.  456,  MACKIN  v.  BOSTON  A  A.  R.  GO.   185  BfASS.  201. 
liiability  of  railroad  company  for  injury  to  servant  due  to  condition  of 
foreign  car. 

Cited  in  Walsh  v.  New  York  A  N.  E.  R.  Co.  160  Mass.  671,  39  A.  S.  R.  6U, 
36  N.  E.  684,  sustaining  right  of  brakeman  to  recover  for  injuries  resulting 
from  broken  drawhead  on  car  received  from  connecting  line;  Chicago  A  G.  W. 
R.  Co.  V.  Armstrong,  62  111.  App.  228;  Chicago  A  A.  R.  Co.  v.  Neves,  130  III 
App.  340,— denying  liability  of  railroad  company  for  injury  to  servant  due  to 
faulty  construction  of  car  received  from  another  line;  Coffee  v.  New  York,  N. 
H.  A  H.  R.  Co.  166  Mass.  21,  28  N.  E.  1128,  denying  liability  of  railroad 
company  for  injury  to  brakeman  by  defective  brake  wheel  while  shifting  car 
to  connecting  line  to  which  it  belonged;  Keith  v.  New  Haven  A  N.  R.  Co.  140 
Mass.  176,  3  N.  E.  28,  holding  railroad  company  liable  to  employee  injured 
by  defective  ladder  on  car  received  from  another  line  which  inspector  for  former 
road  failed  to  examine;  Thyng  v.  Fitchburg  R.  Co.  166  Mass.  13,  32  A.  S.  R 
426,  30  N.  £.  169,  holding  railroad  company  not  liable  for  death  of  brakeman 
due  to  parting  of  cars  received  from  connecting  line,  resulting  from  defective 
construction;  Moon  v.  Northern  P.  R.  Co.  46  Minn.  106,  24  A.  S.  R.  194,  48  N. 
W.  679,  holding  company  receiving  defective  cars  from  connecting  line  liable 
for  resulting  injury  to  employee;  Spaulding  v.  W.  N.  Flynt  Granite  Co.  159 
Mass.  687,  34  N.  E.  1134,  holding  quarry  company  liable  for  injury  to  employee 
due  to  defect  in  cars  of  railroad  company  used  by  it;  Foster  v.  New  York,  N. 
H.  A  H.  R.  Co.  187  Mass.  21,  72  N.  E.  331,  holding  railroad  company  liable  to 
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deliyery  clerk  falling  through  hole  in  car  of  another  line  used  as  passageway 
for  unloading  freight;  McNamara  v.  Boston  &  M.  R.  Ck).  202  Mass.  491,  89  N. 
E.  131,  to  point  that  railroad  is  not  liable  to  servant  for  injury  received  from 
use  of  another  company's  car,  if  it  was  inspetced  by  competent  inspectors. 

Cited  in  notes  in  64  L.RJL  169,  on  nonimputability  to  master  of  coservant's 
n^ligence  in  Inspection  of  rolling  stock  belonging  to  other  companies;  130  A. 
S.  R.  47,  on  liability  of  railroad  company  for  injuries  or  losses  due  to  operation 
of  cars  not  owned  by  it. 

Liability  of  owner  of  defective  car  for  Injury  to  employee  of  other  com- 
pany using  it. 
Cited  in  Missouri,  K.  A  T.  R.  Co.  v.  Merrill,  65  Kan.  436,  93  A.  S.  R.  287, 
59  L.R.A.  711,  70  Pac.  368,  holding  railroad  company  delivering  defective  freight 
car  to  another  line  not  liable  for  injury  to  servant  of  latter  line  after  car  is 
inspected  by  latter's  inspector;  Glynn  v.  Central  R.  Co.  176  Mass.  510,  78  A.  S. 
R.  607,  66  N.  £.  698,  holding  connecting  line  liable  for  injury  from  defective 
condition  of  car  occurring  after  inspection  by  such  line. 
Liability  of  railroad  company  as  question  for  Jury. 

Cited  in  Texas  &  P.  R.  Co.  v.  Behymer,  189  U.  S.  468,  47  L.  ed.  906,  23 
Sup.  Ct.  Rep.  622,  holding  it  question  for  jury  as  to  liability  of  railroad  for 
injury  to  servant  to  which  projecting  rail  on  top  of  car  contributed. 
Negligence  of  railroad  company  In  receiving  cars. 

Cited  in  Fisk  v.  Fitchburg  R.  Co.  168  Mass.  238,  33  N.  K  610,  holding  that 
railroad  company  is  not  guilty  of  negligence  in  receiving  from  connecting  line 
car  with  side  ladder  and  higher  than  other  cars. 
Master's  dnty  to  Inspect  instmmentallties. 

Cited  in  notes  in  98  A.  S.  R.  302,  on  effect  of  delegation  of  duty  to  supply, 
repair,  or  inspect  machinery  and  appliances;  41  L.R.A.  76,  on  necessity  that 
inspection  by  master  of  instrumentalities  while  in  use  be  efficient;  64  L.R.A. 
106,  on  nondelegability  of  master's  duty  to  inspect  instrumentalities  belonging 
to  another  person,  but  temporarily  used  by  the  master. 
Duty  of  railroad  company  to  inspect  oar. 

Cited  in  Gottlieb  v.  New  York,  L.  E.  &  W.  R.  Co.  100  N.  Y.  462,  3  N.  E. 
344,  holding  railroad  company  bound  to  inspect  foreign  cars  for  benefit  of  em< 
pbyees. 

Cited  in  notes  in  41  L.RJL.  101,  on  master's  duty  as  to  inspection  of  foreign 
cars;  41  L.R^  107,  on  master's  duty  of  inspecting  foreign  cars  considered  with 
reference  to  doctrine  of  common  employment. 
Duties  of  oonunon  carriers  generally. 

Cited  in  Logan  v.  Central  R.  Co.  74  6a.  684,  on  general  duties  of  common 
carriers  of  goods,  such  as  salt. 
Master's  liabUlty  ma  to  defects. 

Cited  in  note  in  67  L.R.A.  837,  on  statutory  liability  of  employers  for  defects 
in  tiie  condition  of  their  plant  not  discovered  because  of  negligence,  etc. 
Liability  dne  to  employment  of  incompetent  servant. 

Cited  in  note  in  26  LJLA.  711,  on  liability  of  master  for  injuries  caused  by 
employing  incompetent  fellow  servant. 
Knowledge  as  element  of  employer's  liability  under  statute* 

Cited  in  note  in  41  LJLA.  143,  on  knowledge  as  element  of  liability  under 
fmployer's  liability  acts. 
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lilabiUty  for  injury  while  coapling^  cars. 

Cited  in  reference  note  in  53  A.  R.  296,  on  liability  for  injury  while  coupling 
cars. 

Assumption  of  risiL  by  servant. 

Cited  in  Chicago,  B.  &  Q.  R.  Cot  v.  Curtis,  51  Neb.  442,  66  A.  S.  R.  456,  71 
N.  W.  42,  holding  risk  of  injury  from  car  belonging  to  another  road  assiuned 
by  one  employed  as  coupler;  Leazotte  v.  Boston  &  M.  R.  Co.  70  N.  H.  5,  45  Atl. 
1084,  holding  risk  of  injury  resulting  from  defective  brake  rod  assumed  b}* 
Bcrvant  continuing  in  employment  with  knowledge  of  defect. 
Wlio  are  fellow  servants. 

Cited  in  Rogers  v.  Ludlow  Mfg.  Co.  144  Mass.  198,  59  A.  R.  68,  11  N.  £.  77, 
holding  one  operating  carding  machine  and  one  inspecting  same  only  for  pur- 
pose of  keeping  in  order,  fellow  servants. 

Cited  in  note  in  75  A.  S.  R.  622,  on  machinist  inspectors  and  repairers  as 
vice  principals. 
—  On  railroad. 

Cited  in  Little  Rock  &  M.  R.  Co.  ▼.  Moseley,  6  C.  O.  A.  225,  12  U.  S.  App.  514, 
56  Fed.  1009,  holding  that  car  inspector  and  switchman  are  not  fellow  servants; 
Atchison,  T.  &  8.  F.  R,  C<>.  v.  Myers,  11  C.  C.  A.  439,  24  U.  S.  App.  295,  63 
Fed.  793,  holding  inspector  of  foreign  cars  and  brakeman  fellow  servants ; 
Neutz  v.  Jackson  Hill  Coal  &  Coke  Co.  139  Ind.  411,  38  N.  £.  324,  holding  car 
inspector  and  loader  fellow  servants;  Bowers  v.  Connecticut  River  R.  Co.  lOi 
Mass.  312,  38  N.  E.  508,  holding  inspector  of  freight  cars  and  brakeman  fellow 
servants;  Felton  v.  Bullard,  37  C.  C.  A.  1,  94  Fed.  781;  Alabama  G.  S.  R.  Co. 
v.  Carroll,  97  Ala.  126,  38  A.  S.  R.  163,  18  L.RA.  433,  11  So.  803;  St.  Loui^, 
1.  M.  &  S.  R.  Co.  V.  Gaines,  46  Ark.  555;  St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Rice, 
61  Ark.  467,  4  L.R«A.  173,  11  S.  W.  699;  Mackey  v.  Baltimore  &  P.  R.  Co.  S 
Mackey,  282;  Cincinnati,  H.  &  D.  R.  Co.  v.  McMullen,  117  Ind.  439,  10  A.  S.  K. 
67,  20  N.  E.  287;  Anderson  v.  Erie  R.  Co.  63  N.  J.  L.  647,  54  Atl.  830;  Little 
Miami  R.  Co.  v.  Fitzpatrick,  42  Ohio  St.  318, — holding  car  inspector  and  brake- 
man,  fellow  servants;  Kiley  v.  Rutland  R.  Co.  80  Vt.  536,  68  Atl.  713,  13  A. 
k  E.  Ann.  Cas.  269,  holding  that  car  inspector  and  trainman  are  not  fellow 
servants;  Tiemey  v.  Minneapolis  k  St.  L.  R.  Co.  33  Minn.  311,  53  A.  R.  35, 
23  N.  W.  229  (dissenting  opinion),  on  repairman  and  brakeman  as  fellow 
servants. 

Cited  in  reference  note  in  38  A.  S.  R.  178,  as  to  whether  brakeman  and  car 
inspectors  are  fellow  servants. 

48  AM.  REP.  458,  JOHNSON  v.  BOSTON  TOW  BOAT  CO.   185  MASS. 

200. 
lilability  of  master  for  injury  to  servant. 

Cited  in  Mellen  v.  Thomas  Wilson  Sons  k  Co.  159  Mass.  88,  34  N.  E.  96,  deny- 
ing liability  of  master  to  servant  injured  by  falling  into  hatchway,  in  absence 
of  proof  that  injury  was  caused  by  inadequate  equipment  of  boat;  Carroll  v. 
Western  U.  Teleg.  Co.  160  Mass.  152,  35  N.  E.  456,  denying  liability  of  telegrapli 
company  to  servant  injured  by  falling  of  pole  which  was  being  raised  in  absence 
of  proof  that  tools  furnished  were  insufficient;  Whittaker  v.  Bent,  167  Mass.  58S, 
46  N.  E.  121,  denying  liability  of  master  to  servant  injured  by  explosion  when 
iron  was  formed  into  damp  moulds;  Hayes  v.  New  York,  N.  H.  k  H.  R.  Co.  1S7 
Mass.  182,  72  N.  E.  841,  denying  liability  of  railroad  company  for  injury  to 
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servant  caused  by  falling  of  skidding  between  freight  cars  used  as  bridge  for  un- 
loading  freight;  Nappa  v.  Erie  R.  Co.  195  N.  Y.  176,  21  L.RA.(N.S.)  96,  88  N. 
E.  30,  holding  master  not  liable  for  injury  to  Servant  resulting  from  failure  to 
secure  skid,  used  in  unloading  cars,  by  cleat. 
•^Due  to  defective  appliances. 

Cited  in  The  Fulton,  143  Fed.  591,  denying  liability  of  master  to  servant  in- 
jureil  by  breaking  of  rope  used  to  hoist  lumber  due  to  unusual  strain;  Cregan  v. 
Marston,  126  N.  Y.  568,  22  A.  S.  R.  854,  27  N.  E.  952,  denying  liability  of  mas- 
ter for  injury  to  servant  by  breaking  of  defective  rope  attached  to  derrick  where 
supply  of  good  rope  on  hand;  McKinnon  v.  Norcross,  148  Mass.  533,  3  LJt.A. 
320,  20  X.  E.  183,  denying  liability  of  master  to  servant  injured  by  fall  of  der- 
rick, in  absence  of  proof  that  appliances  furnished  were  insufficient;  Yaw  v. 
Whitmore,  46  App.  Div.  422,  61  N.  Y.  Supp.  731,  holding  master  liable  to  serv- 
ant injured  by  failure  to  make  large  derrick  secure;  Hanrahan  v.  Brooklyn  Elev. 
R.  Co.  17  App.  Div.  588,  45  N.  Y.  Supp.  474,  denying  liability  of  railroad  com- 
pany for  injury  to  servant  on  ground  of  defective  brake  on  car  where  same 
had  been  inspected  before  car  left  yards  and  foimd  safe;  Hall  v.  Emerson-Stevens. 
Mfg.  Co.  94  Me.  445,  47  Atl.  924,  holding  master  liable  for  injuries  caused  by 
bursting  of  grindstone  improperly  adjusted;  Warden  v.  Old  Colony  R.  Co.  137 
Mass.  204,  holding  railroad  company  liable  to  brakeman  injured  by  being  hit  by 
bridge  guard  caused  by  wearing  of  rope  attached  thereto;  American  Bridge  Co. 
V.  Seeds,  11  L.R^(N.S.)  1041,  75  C.  C.  A.  407,  144  Fed.  606;  Amburg  v.  Inter- 
national Paper  Co.  97  Me.  327,  54  Atl.  765;  Rogers  v.  Ludlow  Mfg.  Co.  144  Mass. 
198,  59  A.  R.  68,  11  N.  E.  77;  Rice  v.  King  Philips  Mills,  144  Mass.  229,  59  A.  R. 
80,  11  N.  £.  101, — ^holding  master  liable  for  failure  to  furnish  employee  safe 
machine;  Moynihan  v.  Hills  Co.  146  Mass.  586,  4  A.  S.  R.  348,  16  N.  E.  574, 
holding  master  liable  for  injury  to  servant  by  breaking  of  rod  in  machine 
run  without  inspection  and  required  to  carry  double  weight;  Geloneck  v.  Dean 
Steam  Pump  Co.  165  Mass.  202,  43  N.  E.  85,  holding  master  liable  to  servant 
injured  by  failure  to  furnish  safe  appliance  for  moving  heavy  article;  Young  v. 
Boston  &  M.  R.  Co.  168  Mass.  219,  46  N.  E.  624;  Miller  v.  New  York,  N.  H.  & 
H.  R.  Co.  175  Mass.  363,  56  N.  E.  282, — holding  railroad  company  furnishin.14 
sufficient  number  of  links  for  connecting  cars,  not  liable  for  injury  due  to  selec- 
tion of  defective  link;  Allen  v.  Standard  Box  &  Lumber  Co.  53  Or.  10,  96  Pac. 
1109,  to  point  that  master  is  not  liable  to  servant  for  injury  received  from  de- 
fects in  appliances  in  daily  use  which  ought  to  be  remedied  by  workman. 
— Dne  to  negligence  of  fellow  servant. 

Cited  in  Haskell  v.  Cape  Ann  Anchor  Works,  178  Mass.  485,  4  L.R.A.(N.S.) 
220,  59  N.  E.  1113,  holding  master  liable  to  servant  injured  by  breaking  of 
chain  made  by  fellow  servant  from  old  iron;  Burns  v.  Merchants'  &  P.  Oil  Co. 
26  Tex.  C^v.  App.  223,  63  S.  W.  1061,  holding  master  liable  for  death  of  servant 
killed  through  negligence  of  one  set  to  watch  for  approaching  trains;  Callan  v. 
Bull,  113  Cal.  593,  45  Pac.  1017,  denying  liability  of  master  for  injury  to  serv- 
ant by  breaking  of  appliance  made  by  fellow  servant;  May  v.  Whittier  Mach.  Co. 
154  Mass.  29,  27  N.  E.  768,  denying  liability  of  master  for  injury  to  servant  by 
negligence  of  fellow  servant;  McGinty  v.  Athol  Reseivoir  Co.  155  Mass.  183,  29 
N.  £.  510,  denying  liability  of  master  to  servant  injured  by  fall  of  derrick  due 
to  polling  up  by  fellow  servant  of  post  to  which  guy  rope  attached;  Howard  v. 
Hood,  155  Mass.  391,  29  N.  E.  630,  denying  liability  of  master  to  servant  injured 
by  slewing  of  run  way  placed  in  position  by  fellow  servant;  Hasty  v.  Sears,. 
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157  Mass.  123,  34  A.  S.  R.  267,  31  N.  E.  759,  denying  right  of  senrant  lent  by 
master  to  another  to  recover  for  injury  caused  by  servant  of  latter;  Bjbjian  7. 
Woonsocket  Rubber  Co.  164  Mass.  214,  41  N.  E.  265,  denying  liability  of  mas- 
ter for  injury  to  servant  by  failure  of  oiler  to  close  machine  after  oiling  same; 
Wosbigian  v.  Washburn  &  M.  Mfg.  Co.  167  Mass.  20,  44  N.  E.  1058,  denymg  lia- 
bility of  master  to  servant  injured  by  failure  of  competent  fellow  servant  to  re- 
place guards  over  repaired  rolls  in  wire  mill;  Needham  v.  Stone,  186  Mass.  565, 
72  N.  E.  80,  denying  liability  of  owner  of  foundry  to  anployee  whose  eye  was 
injured  by  clip  of  metal  flying  from  head  of  cutter  selected  by  fellow  servant; 
Morena  v.  Winston,  194  Mass.  378,  80  N.  E.  473,  denying  liability  of  master  for 
injury  to  servant  due  to  fellow  servant's  selection  of  defective  chain;  Peschel  v. 
Chicago,  M.  &  St.  P.  R.  Co.  62  Wis.  338,  21  N.  W.  269  (dissenting  opinion),  on 
liability  of  master  to  servant  injured  by  negligence  of  fellow  servant;  Cooroy  v. 
Morrill  &  W.  Constr.  Co.  194  Mass.  476,  80  N.  K  489,  on  liability  of  master 
furnishing  appliances  for  injury  to  servant  by  fellow  servant's  selection  of  im- 
proper one  for  use. 

Cited  in  notes  in  54  LJR.A.  138,  on  nonimputability  to  master  of  coservant*s 
negligence  as  to  dangers  supervening  in  excavation  work;  54  L.RA.  163,  on  non- 
imputability to  master  of  servant's  negligence  in  failing  to  replace  unsound  by 
sound  appliancees. 
<— Due  to  negligence  of  foreman. 

Cited  in  Vogel  v.  American  Bridge  Co.  180  N.  Y.  373.  70  L.RJL  725,  78  N.  E.  1, 
holding  master  furnishing  competent  foreman  and  safe  appliances,  not  liable 
to  servant  injured  by  error  of  foreman  in  use  of  ropes;  Conway  v.  New  York 
C.  A  H.  R.  R.  Co.  13  Misc.  53,  34  N.  Y.  Supp.  113,  denying  liability  of  master 
to  servant  injured  by  fall  of  gang  plank  due  to  foreman's  failure  to  secure  plank 
with  rope  supply  of  which  on  hand;  Kinney  v.  Corbin,  132  Pa.  341,  19  Ail.  141, 
on  liability  of  master  for  injury  to  laborer  on  railroad  by  breaking  of  chain 
which  foreman  required  to  be  used  knowing  that  it  was  defective. 
'—Injury  to  seaman  by  negligence  of  mate. 

Cited  in  Kalleck  v.  Deering,  161  Mass.  469,  42  A.  S.  R.  421,  37  N.  E.  450, 
denying  liability  of  owners  of  boat  to  seaman  scraping  waste  while  in  port,  in- 
jured by  breaking  of  triangle  negligently  constructed  by  mate. 
Negligence,  etc.,  of  master  as  question  for  Jury. 

Cited  in  Carbury  v.  Downing,  154  Mass.  248,  28  N.  E.  162,  holding  negligenoe 
of  master  in  furnishing  hoisting  machinery  to  raise  ice  for  storage  question  for 
jury;  Twomey  v.  Swift,  163  Mass.  278,  39  N.  E.  1018,  holding  it  a  question  for 
jury  whether  master  liable  for  injuries  to  servant  caused  by  falling  of  staging 
due  to  breaking  of  cross  grained  board;  Powers  v.  Boston  &  M.  R.  Co.  175  Mass. 
466,  56  N.  E.  710,  holding  liability  of  railroad  company  for  injury  to  experienced 
brakeman  caused  by  defective  step  on  engine  a  question  for  jury. 
Who  are  fellow  servants. 

Cited  in  Dube  v.  Lewiston,  83  Me.  211,  22  Atl.  112,  holding  ditch  digger  and 
foreman  employed  by  city,  fellow  servants;  Rounds  v.  Carter,  94  Me.  535,  48 
Atl.  175,  holding  employees  engaged  in  constructing  railroad,  fellow  servants; 
McGee  v.  Boston  Cordage  Co.  139  Mass.  445,  1  N.  E.  745,  holding  one  employed 
to  make  ordinary  repairs  on  machine  and  operator,  fellow  servants;  Daley  v. 
Boston  &  A.  R.  Co.  147  Mass.  101,  16  N.  E.  690,  holding  laborer  unloading  ooal 
from  boat  and  dock  master  whose  duty  required  him  to  replace  defectire  ropes, 
feUow  servants;  Benson  v.  Goodwin,  147  Mass.  237,  17  N.  K  517,  holding  mate 
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aad  common  seaman,  fellow  senrants;  Forbes  ▼.  Dunnayant,  198  Mo.  193,  95 
S.  W.  934,  holding  carpenters  making  scaffold,  fellow  servants;  Rittenhouse  v. 
Wilmington  Street  R.  Co.  120  N.  C.  544,  26  S.  E.  922,  holding  motorman  and 
track  foreman,  fellow  servants. 

Cited  in  notes  in  51  LJLA.  538,  on  subordinate  officers  of  ships  as  vice-prin- 
•cipals;  51  UR,A.  539,  on  commanding  officers  of  ships  as  vice- principals;  51 
T«.R.A.  612,  on  vice-prindpalship  with  reference  to  relative  rank  of  negligent 
servant. 

Duty  of  master  to  famish  safe  place  to  work. 

Cited  in  dissenting  opinions  in  Northern  P.  R.  Co.  v.  Dixon,  194  U.  8.  338,  48 
L.  ed.  1006,  24  Sup.  Ct  Rep.  683;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  294,  93 
A.  a  R.  522,  58  LJLA.  462,  52  AtL  545,— on  duty  of  master  to  furnish  safe  place 
to  work. 

Cited  in  note  in  41  LJ(.A.  139,  on  master's  duty  to  remove  machinery  and  ap- 
pliances causing  unusual  risk. 
Master's  duty  of  Inspection. 

Cited  in  note  in  41  L.R.A.  112,  113,  on  theory  that  master's  duty  of  inspection 
it  merely  to  supervise  the  inspectors. 
I>oty  of  master  to  Inform  servants  of  extraordinary  risks. 

Cited  in  note  in  4  Ti.R.A.  850,  on  duty  of  master  to  inform  servants  of  extras 
-ordinary  risks. 
Bffect  of  delegation  of  personal  duties  to  Independent  contractor. 

Cited  in  note  in  54  T«.R.A.  57,  on  effect  of  delegation  of  personal  duties  to  on 
independent  contractor. 
-Common  law  action  for  negligence. 

Cited  in  Ryalls  v.  Mechanics'  Mills,  150  Mass.  190,  5  UEUL  667,  22  N.  E. 
766,  holding  that  common  law  action  for  injuries  by  negligence  of  master  is 
not  taken  away  by  statutory  right  of  action. 
Doty  of  court  as  to  directing  Jury's  action. 

CSted  in  Com.  v.  Costello,  1  Pa.  Dist.  R.  745;  Sun  Fire  Office  v.  Ermentrout, 
^  Pa.  Dist.  R.  77,  11  Pa.  Co.  Ct.  22, — holding  that  where  material  facts  are  un- 
disputed and  fairly  admit  of  but  one  inference  court's  duty  is  to  instruct  jury 
how  to  act. 

46  AM.  REP.  464,  RIGGS  T.  RIGGS,   135  MASS.  238. 
AttestaUon  of  wilL 

ated  in  MendeU  v.  Dunbar,  169  Mass.  74,  61  A.  S.  R.  277,  47  N.  E.  402,  hold- 
ing that  will  signed  by  witness  in  room  not  visible  to  testator  is  not  properly 
attested;  Raymond  v.  Wagner,  178  Mass.  815,  59  N.  E.  811,  holding  that  wit- 
nesJies  signed  will  in  presence  of  testator  where  they  signed  it  in  another  room 
but  within  sight  of  testator;  Cunningham  v.  Cunningham,  80  Minn.  180,  81 
A  8.  R.  256,  61  L.R.A  642,  83  N.  W.  58,  holding  will  signed  in  doorway  of  room 
adjoining  that  of  testator,  properly  attested;  Coop  v.  Winchester,  81  Mich.  581, 
^  LJLA.  822,  46  N.  W.  106,  holding  will  signed  in  adjoining  room  in  hearing 
and  to  knowledge  of  testatrix,  properly  attested;  Healey  v.  Bartlett,  73  N.  H. 
110,  59  Atl.  617,  6  A.  &  E.  Ann.  Cas.  413,  holding  will  signed  by  witness  in  ad* 
joining  room  properly  attested. 

Cited  in  reference  notes  in  69  A.  R.  669;  60  A.  R.  285;  49  A.  S.  R.  166,- 
•eeasity  that  attestation  should  occur  in  testator's  presence. 
Am.  Rep.  Vol.  XIX.— 25. 
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Cited  ill  notes  in  114  A.  S.  R.  227,  on  what  amounts  to  physical  presence  of 
testator  at  attestation  of  will;  114  A.  S.  R.  229,  on  presence  of  testator  at  at- 
testation of  will  where  he  is  unable  to  look  in  direction  of  witnesses;  1  T.,tt  A, 
(N.S.)  393,  as  to  when  witness  is  within  statutory  requirement  to  subscribe 
in  testator's  presence. 

46  AM.  REP.  467,  SAMUEL  t.  CHENEY,  135  BfASS.  278. 
lilabllity  for  payment  or  dellTery  of  property  to  impostor. 

Cited  in  Alexander  v.  Swackhamer,  105  Ind.  81,  55  A.  R.  180,  5  N.  E.  90S, 
holding  one  obtaining  property  from  broker  by  falsely  representing  himself  to 
be  owner,  guilty  of  conversion;  Metzger  v.  Franklin  Bank,  119  Ind.  359,  21  N.  £. 
973,  holding  one  delivering  purchase  money  of  land  to  another  impersonatin;; 
owner  liable  to  latter;  Robertson  v.  Coleman,  141  Mass.  231,  55  A.  R.  471,  4  N. 
£.  619,  holding  one  giving  check  to  payee  who  had  fraudulently  assumed  the 
name  of  another  to  whom  former  was  indebted  liable  thereon  to  one  cashing 
same  for  payee;  Singer  v.  Merchants  Despatch  Transp.  Ca  191  Mass.  449,  114 
A.  S.  R.  635,  77  N.  E.  882,  holding  carrier  not  liable  for  delivering  goods  to  per- 
son to  whom  they  addressed  although  intended  for  another  of  same  name;  Pa- 
cific Exp.  Co.  V.  Hertzberg,  17  Tex.  Civ.  App.  100,  42  S.  W.  795,  holding  express 
company  delivering  goods  to  one  assuming  to  be  consignee,  without  identifica- 
tion other  than  declarations  and  letters,  liable  to  shipper  for  value  of  goods; 
Louisville  &  N.  R.  Co.  v.  Ft.  Wayne  Electric  Co.  108  Ky.  113,  55  S.  W.  918; 
Wilson  &  Co.  V.  Adams  Exp.  Co.  27  Mo.  App.  360, — denying  liability  of  ex- 
press company  for  misdelivering  without  negligence  to  one  having  same  name  ts 
consignee;  Pacific  Exp.  Co.  v.  Shearer,  160  HI.  215,  52  A.  S.  R.  324,  37  L£Jl 
111,  43  N.  E.  816  (aflirming  43  111.  App.  641)  (dissenting  opinion),  on  liabil- 
ity of  express  company  for  delivery  of  goods  to  impostor. 

Cited  in  notes  in  9  A.  S.  R.  514,  on  nature  and  extent  of  carrier's  liability 
for  delivery  to  wrong  person;  37  LiLA.  184,  on  delivery  by  carrier  to  imposter 
who  has  imposed  on  consignor. 

46  AM.  REP.  471,  BOWE  T.  HUNKING,  135  BfASS.  380. 
Liability  of  landlord  for  dangerous  condition  of  premises. 

Cited  in  Steefel  v.  Rothschild,  64  App.  Div.  293,  72  N.  Y.  Supp.  171,  holding 
landlord  liable  for  injuries  to  tenant  resulting  from  structural  defect  in  prem- 
ises; Willcox  V.  Hines,  100  Tenn.  638,  66  A.  S.  R.  770,  41  L.R.A.  278,  46  S.  W. 
297,  holding  landlord  liable  for  injury  to  tenant  from  dangerous  defect  existing 
at  time  of  demise;  Doyle  v.  Union  P.  R.  Co.  147  U.  S.  413,  37  L.  ed.  223,  13 
Sup.  Ct.  Rep.  333,  denying  liability  of  landlord  for  injury  to  tenant  by  snow* 
slide;  Schwalbach  v.  Shinkle,  W.  &  K.  Co.  97  Fed.  483,  denying  liability  of  land- 
lord for  injuries  from  defects  in  building  of  which  lessee  had  knowledge  at  time 
of  demise;  Davidson  v.  Fischer,  11  Colo.  583,  7  A.  S.  R.  267,  19  Pac.  652,  deny- 
ing liability  of  landlord  for  injury  to  tenant  from  fall  of  walls  which  latter 
knew  to  be  unsafe  when  lease  made;  Gallagher  v.  Button,  73  Conn.  172,  46  Atl 
819,  denying  liability  of  landlord  to  monthly  tenant  for  injuries  caused  by  fall 
of  fire  escape  while  latter  standing  thereon  to  fasten  blind;  Hamilton  v.  Feary, 
8  Ind.  App.  615,  52  A.  S.  R.  485,  35  N.  E.  48,  denying  liability  of  landlord  for 
injuries  to  tenant  by  falling  in  of  walls  of  well  when  latter  after  water;  Ab- 
bott V.  Jackson,  84  Me.  449,  24  Atl.  900,  denying  liability  of  landlord  for  de- 
fects in  access  to  premises  in  possession  of  tenant;  Smith  v.  State,  92  Md.  518, 
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51  LJLA.  772,  48  Atl.  92,  denying  liability  of  landlord  for  injury  to  tenant's 
child  by  falling  through  hole  in  stairs  which  existed  at  time  of  demise;  Cowen 
V.  Sunderland,  145  Mass.  363,  1  A.  S.  R.  469,  14  N.  E.  117,  denying  liability  of 
landlord  for  injuries  to  tenant  at  will  who  fell  through  rotten  cover  to  cess 
pool  in  yard;  Martin  v.  Richards,  155  Mass.  381,  29  N.  E.  591,  denying  liability 
of  landlord  for  injury  to  tenant  from  presence  of  noxious  odors;  Booth  v.  Mer- 
riam,  155  Mass.  521,  30  N.  E.  85,  denying  liability  of  landlord  for  injury  to  ten- 
ant by  giving  away  of  cover  to  cess  pool  in  yard;  Harpel  v.  Fall,  63  Minn.  520, 
65  N.  W.  913,  denying  liability  of  landlord  to  tenant's  visitor  injured  by  ob- 
vious defect  in  premises;  Towne  v.  Thompson,  68  N.  H.  317,  46  L.R.A.  748,  44 
AtL  492,  denying  liability  of  landlord  for  injuries  to  tenant  resulting  from  un- 
sanitary condition  of  premises;  Tuttle  v.  George  H.  Gilbert  '^^Kg,  Co.  145  Mass. 
169,  13  N.  E.  465;  Shinkle,  W.  &  K.  Co.  v.  Bimey,  68  Ohio  St.  828,  67  N.  E.  715; 
Cole  V.  McKey,  66  Wis.  500,  57  A.  R.  293,  29  N.  W.  279,— denying  liability  of 
landlord  for  injury  to  tenant  from  defect  arising  during  term;  Norris  v.  Mc- 
Fadden,  159  Mich.  424,  124  N.  W.  54  (dissenting  opinion),  on  liability  of  land- 
lord for  injury  to  tenant  resulting  from  defective  premises;  Marcheck  v.  Klute, 
133  Mo.  App.  280,  113  S.  W.  654,  holding  that  landlord  is  liable  for  injury  to 
tenant  caused  by  defect  in  part  of  premises  over  which  landlord  maintains  con- 
trol; Stevens  v.  United  Gas  &  Electric  Co.  73  N.  H.  159,  70  L.R.A.  119,  60  Atl. 
848  (dis^nting  opinion),  on  liability  of  landlord  for  injury  to  tenant  from  de- 
fect in  premises. 

Cited  in  reference  notes  in  1  A.  S.  R.  472,  490,  on  landlord's  liabilit}'  to  ten- 
ant for  defective  condition  or  construction  of  premises;  18  A.  S.  R.  434,  on  land- 
lord's liability  for  leasing  premises  in  unhealthy  condition. 

Cited  in  notes  in  66  A.  S.  R.  787,  788,  on  liability  of  landlord  letting  prem- 
ises in  defective  and  dangerous  condition;  34  L.R.A.  828,  on  effect  of  conceal- 
ment of  defects  on  landlord's  liability  for  injury  to  tenant;  34  L.R.A.  609,  on 
similarity  of  duty  of  landlord  towards  tenant  and  tenant's  guests  or  servants 
as  to  defects  in  premises. 
—Effect  of  landlord's  want  of  notice. 

Cited  in  Shute  v.  Bills,  191  Mass.  433,  114  A.  S.  R.  631,  7  L.R.A.(N.S.)  965, 
78  N.  E.  96,  denying  liability  of  landlord  for  injury  to  tenant  from  hidden  de- 
feet  in  gutter  of  which  former  ignorant;  Hutchinson  v.  Cummings,  156  Mass.  329, 
31  N.  E.  127,  denying  liability  of  landlord  for  injuries  to  tenant  by  defect  in 
elevator  in  absence  of  proof  of  knowledge  thereof;  Lynch  v.  Swan,  167  Mass.  510, 
46  N.  E.  51,  denying  liability  of  landlord  for  injuries  from  breaking  of  step  in 
common  way  of  tenement  house,  in  absence  of  proof  of  knowledge  of  defect; 
O'Malley  v.  Twenty-Five  Associates,  178  Mass.  555,  60  N.  E.  387  (former  appeal 
in  170  Mass.  471,  49  N.  £.  641),  denying  liability  of  landlord  for  injury  to  ten- 
ant by  breaking  of  hoisting  hook  from  defect  of  which  former  ignorant. 
—Effect  of  covenant  to  repair. 

Cited  in  Galvin  v.  Reals,  187  Mass.  250,  72  N.  E.  969,  holding  that  landlord 
not  bound  to  repair  is  not  liable  for  injuries  resulting  frcmi  giving  way  of  rot- 
ten piarza;  Phelan  v.  Fitzpa trick,  188  Mass.  237,  108  A.  S.  R.  469,  74  N.  E.  326, 
holding  that  landlord  not  bound  to  repair  is  not  liable  for  injuries  caused  by 
breakmg  of  railing  around  platform;  Cummings  ▼.  Ayer,  188  Mass.  292,  74  N. 
S.  336,  holding  that  landlord  under  no  covenant  to  repair  is  not  liable  for  in- 
juries to  tenant's  child  falling  through  defective  floor;  Miles  v.  Janvrin,  196 
Mass.  431,  124  A.  S.  R.  575,  13  L.RJl.(N.S.)  378,  82  N.  E.  708,  holding  landlord 
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agreeing  to  make  repairs  liable  to  tenant  injured  as  result  of  such  failure;  Hsr- 
pel  ▼.  FaU,  63  Minn.  520,  65  N.  W.  913;  GharUes'  Transfer  Co.  v.  Malone,  159 
Ala.  325,  48  So.  705, — holding  landlord  not  liable  to  tenant  for  injury  to  tenanfi 
property  resulting  from  unsafe  condition  of  premises,  unless  he  has  agreed  to 
repair  or  misrepresented  condition  of  premises. 

Cited  in  note  in  95  A.  D.  118,  on  landlord's  covenant  to  repair. 
Duty  of  landlord  to  disclose  condition  of  premises. 

Cited  in  Cutter  ▼.  Hamlen,  147  Mass.  471,  1  L.R.A.  429,  18  N.  E.  397,  holding 
landlord  liable  for  failure  to  disclose  to  prospective  tenant  danger  of  diseaae 
from  drains;  Moynihan  v.  Allyn,  162  Mass.  270,  38  N.  E.  497;  SchmaLzried  t. 
White,  97  Tenn.  36,  32  LJLA.  782,  36  S.  W.  393,— holding  landlord  bound  to  dis- 
close secret  defects  rendering  premises  unsafe. 

Implied  covenant  as  to  tenantability  of  premises. 

Cited  in  Davis  v.  George,  67  N.  H.  393,  39  AtL  979,  holding  that  no  covenant 
of  tenantability  is  implied  in  lease  of  furnished  house;  Viterbo  v.  Friedlander, 
120  U.  S.  707,  30  L.  ed.  776,  7  Sup.  Ct.  Rep.  962;  Howell  v.  Schneider,  24  App. 
D.  C.  532;  Stevens  v.  Pierce,  151  Mass.  207,  23  N.  E.  1006;  Blake  v.  Dick,  15 
Mont.  236,  48  A«  S.  R.  671,  38  Pac  1072;  Glyne  v.  Helmes,  61  N.  J.  L.  358,  39 
Atl.  767, — holding  that  no  covenant  of  tenantability  is  implied  in  lease. 

Cited  in  reference  note  in  60  A.  R.  659,  on  implied  warranty  in  lease  of  build- 
ing. 

Cited  in  notes  in  38  A.  S.  R.  477,  as  to  whether  there  is  implied  warranty 
that  leased  premises  are  suitable;  33  UlA.  450,  on  implied  covenant  in  lease 
as  to  fitness  of  property  for  purpose  intended. 
Implied  duty  of  landlord  to  repair* 

ated  in  Felton  v.  Cincinnati,  37  C.  a  A.  88,  95  Fed.  336,  holding  that  land- 
lord is  under  no  implied  duty  to  repair. 

Cited  in  note  in  9  E.  R.  C.  457,  on  implied  obligation  of  landlord  to  repair, 
liiability  of  tenant  for  injury  to  premises. 

Cited  in  Lothrop  v.  Thayer,  138  Mass.  466,  52  A.  R.  286,  holding  tenant  at 
will  liable  for  destruction  of  premises  by  negligent  fires. 
Applicability  of  doctrine  of  caveat  emptor. 

ated  in  MdCenzie  v.  Cheetham,  83  Me.  543,  22  AtL  469,  holding  doctrine  of 
caveat  emptor  applicable  to  lease  of  premises;  Farrell  v.  Manhattan  Market  Go. 
198  Mass.  271,  126  A.  S.  R.  436,  15  L.R.A.(N.S.)   884,  84  N.  £.  481,  holdiif 
doctrine  of  caveat  emptor  applicable  in  sale  of  food. 
Unbealthy  condition  of  rented  premises  as  constructiTe  eviction. 

Cited  in  note  in  49  A.  S.  R.  664,  on  unhealthy  condition  of  rented  premises, 
as  constructive  eviction. 

4«  AM.  KEP.  47«,  GUMMING  v.  GUMBONG,  1S5  MASS.  38«. 

Bar  to  action  for  divorce. 

Cited  in  Watts  v.  Watts,  160  Mass.  464,  39  A.  S.  R.  509,  23  LJLA  187,  36 
N.  E.  479,  holding  judgment  for  wife  for  separation  in  which  her  adultery  was 
not  put  in  issue,  no  bar  to  subsequent  action  by  husband  for  divorce;  Walker  v. 
Walker,  172  Mass.  82,  51  N.  E.  455,  holding  husband  not  entitled  to  set  up  wife's 
desertion  in  bar  of  action  by  her  for  adultery  committed  before  desertion. 

•^Gonnivance  of  plaintiff. 

Cited  in  Eames  v.  Eames,  188  111.  App.  665;  Morrison  v.  Morrison,  142  Man. 
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361,  56  A.  R.  688,  8  N.  R  59,— holding  husband's  connivance  at  wife's  adultery 
bar  to  action  by  him  for  divorce;  Bailey  v.  Bailey,  67  N.  H.  402,  29  AtL  847, 
holding  husband's  connivance  at  wife's  adultery  no  bar  to  his  divorce  for  her 
previous  act  with  another  man. 

—  Adultery  of  plaintiff  generally. 

Cited  in  Storms  v.  Storms,  71  N.  J.  £q.  549,  64  AtL  700,  denying  right  to 
divorce  where  husband  and  wife  both  guilty  of  adultery. 

—  Adultery  which  has  been  condoned. 

Cited  in  Talley  v.  Talley,  215  Pa.  281,  64  AtL  523,  holding  husband  entitled 
to  divorce  for  adultery  of  wife  who  has  condoned  his  adultery;  Pratt  v.  Pratt, 
157  Mass.  603,  21  UtA.  97,  32  N.  E.  747,  holding  adultery  of  wife  condoned 
by  husband  no  bar  to  divorce  for  his  subsequent  adultery. 

Cited  in  reference  note  in  90  A.  D.  611,  on  condoned  adultery  as  recriminative 
bar  for  divorce  for  adultery  on  part  of  condoning  party. 

Cited  in  note  in  86  A.  8.  R.  339,  on  condoned  adultery  of  plaintiff  as  defense 
in  divorce  proceeding. 

—  Condonation  on  unfulfilled  condition. 

Cited  in  Ferguson  v.  Ferguson,  145  Mich.  290,  108  N.  W.  682,  holding  right  of 
wife  to  divorce  for  husband's  adultery  not  affected  by  condonation  where  he  has 
failed  to  perform  conditions  of  condonation. 
Repetition  of  injury  as  reviving  condoned  offense. 

Cited  in  reference  note  in  125  A.  S.  R.  661,  on  effect  of  repetition  of  injury 
to  revive  a  condoned  offense. 

46  AM.  REP.  481,  RRADSHAW  ▼.  SOUTH  BOSTON  R.  CO.  135  MASS. 

407. 
liability  for  ejection  of  passenger. 

Cited  in  Wright  v.  Orange  &  P.  V.  R.  Co.  77  N.  J.  L.  774,  23  L.R.A.(N.S.) 
671,  73  Atl.  617>  holding  that  street  car  company  is  not  liable  for  ejecting 
pasMnger  who  refuses  to  pay  return  fare  though  car  turned  back  before  reach- 
ing its  destination. 

Cited  in  note  in  120  A.  S.  R.  645,  on  liability  for  ejection  of  passenger  from 
street  car. 

—  On  failure  to  produce  ticket  or  pay  fare. 

Cited  in  Lovings  v.  Norfolk  &  W.  R.  Co.  47  W.  Va.  582,  35  S.  E.  962,  sus- 
taining conductor's  right  to  eject  passenger  refusing  payment  after  ticket  was 
wrongfully  taken  up  by  preceding  conductor;  Monnier  v.  New  York  C.  &  H.  R. 
R.  Co.  175  N.  Y.  281,  96  A.  S.  R.  619,  62  L.RJi.  857,  67  N.  E.  569,  denying 
railroad's  liability  for  forcibly  ejecting  passenger,  without  ticket,  for  refusal  to 
pay  excess  fare;  Mahoney  v.  Detroit  Street  R.  Co.  93  Mich.  612,  32  A.  S.  R. 
528,  18  LJLA.  335,  53  N.  W.  793,  denying  street  railroad's  liability  for  ejection 
of  psssenger  failing  to  pay  or  produce  transfer  from  stub  line;  Ellis  v.  Milwau- 
kee aty  R.  Co.  67  Wis.  135,  58  A.  R.  858,  30  N.  W.  218,  sustaining  street 
raihroad's  right  to  eject  passenger  refusing  payment  upon  transferring,  when 
transfers  are  not  issued  or  required  by  ordinance. 

—  On  tender  of  invalid  ticket. 

CHed  in  Western  Maryland  R.  Co.  v.  Schaun,  97  Md.  563,  55  Atl.  701,  denying 
railroad's  liability  for  ejection  of  passenger  tendering  return  tidcet  defectively 
issued  by  oonductor;  Dixon  v.  New  England  R.  Co.  179  Mass.  242,  60  N.  E.  581, 
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denying  railroad's  liability  for  ejection  of  passenger  after  tendering  ticket  ap- 
parently canceled  by  punching;  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  177,  67 
A.  S.  R.  913,  46  S.  W.  361,  sustaining  railroad's  liability  to  passenger  ejected 
after  tendering  ticket  defectively  issued  by  its  agent;  Raggett  v.  Baltimore  &  0. 
R.  Co.  3  App.  D.  C.  522,  denying  railroad's  liability  for  ejection  of  passenger 
after  tendering  expired  and  worthless  ticket  wrongfully  sold  by  agent;  Callaway 
V.  Mellett,  15  Ind.  App.  366,  67  A.  S.  R.  238,  44  N.  E.  198,  sustaining  railroad's 
liability  for  ejection  of  passenger  after  tendering  ticket  issued  by  agent  after 
expiration  of  time  limit;  Rolfs  v.  Atchison,  T.  A  S.  F.  R.  Co.  66  Kan.  272,  71 
Pac.  626,  denying  railroad's  liability  for  ejection  of  passenger  after  tendering 
ticket  issued  by  agent  after  expiration  of  time  limit;  Pouilin  y.  Canadian  P.  R. 
Co.  17  L.R.A.  800,  3  C.  C.  A.  23,  6  U.  S.  App.  298,  52  Fed.  197  (affirming  47 
Fed.  858) ;  McKay  v.  Ohio  River  R.  Co.  34  W.  Va.  66,  26  A.  S.  R.  913,  9  L.R.A 
132,  11  S.  E.  737, — denying  carrier's  liability  to  passenger  ejected  after  ten- 
dering ticket  stamped  for  passage  in  opposite  direction  by  agent's  mistake; 
McGhee  v.  Reynolds,  117  Ala.  413,  23  So.  68;  Mosher  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  127  U.  S.  390,  32  L.  ed.  249,  8  Sup.  Ct.  Rep.  1324,— denying  carrier's  lia- 
bility to  passenger  ejected  after  tendering  ticket  not  signed,  dated  and  stamped 
as  required  by  contract;  Western  Maryland  R.  Co.  v.  Stocksdale,  83  Md.  245, 
34  Atl.  880,  denying  carrier's  liability  for  ejection  of  passenger  after  tendering 
unstamped  ticket  known  to  be  invalid  on  face;  Godfrey  v.  Ohio  &  M.  Valley 
R.  Co.  116  Ind.  30,  18  N.  E.  61,  denying  railroad's  liability  for  ejection  of 
passenger  after  tendering  ticket  issued  four  months  before  while  road  in  re- 
ceiver's hands;  Peabody  v.  Oregon  R.  k  Nav.  Co.  21  Or.  121,  12  L.R.A,  823,  26 
Pac.  1053,  denying  carrier's  liability  for  ejection  of  passenger  after  tendering 
drawback  check  printed  as  good  for  another  train  only;  Virginia  &  S.  W.  R.  Co. 
v.  Hill,  106  Va.  729,  6  L.R.A.(N.S.)  899,  54  S.  E.  872,  denying  liability  of  rail- 
road company  for  ejection  of  passenger  tendering  erroneous  ticket;  Shelton  v. 
Erie  R.  Co.  73  N.  J.  L.  558,  118  A.  S.  R.  704,  9  L.R.A.  (N.S.)  727,  66  Atl.  403, 
9  A.  &  E.  Ann.  Cas.  883,  denying  liability  of  railroad  company  for  ejection  of 
passenger  tendering  expired  ticket;  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark. 
177,  67  A.  S.  R.  913,  46  S.  W.  351,  holding  railroad  liable  to  passenger  ejected 
after  tendering  ticket  without  proper  coupons,  defectively  issued  by  agent; 
Trezona  v.  Chicago  G.  W.  R.  Co.  107  Iowa,  22,  43  L.R.A.  136,  77  N.  W.  486, 
denying  railroad's  liability  for  ejection  of  person  refusing  payment  after  tender- 
ing expired  ticket. 

Distinguished  in  Philadelphia,  W.  &  B.  R.  Co.  y.  Rice,  64  Md.  63,  21  Atl. 
97,  holding  carrier  liable  for  ejection  of  passenger  after  tendering  ticket  im- 
properly canceled  by  previous  conductor  who  assured  him  of  its  validity;  Mur* 
dock  ▼.  Boston  &  A.  R.  Co.  137  Mass.  293,  60  A.  R.  307,  holding  carrier  liable 
for  ejection  of  passenger  after  tendering  ticket  sold  by  agent  after  cancelation 
with   assurance   of   its   validity. 

Disapproved  in  Evansville  A  T.  H.  R.  Co.  v.  Cates,  14  Ind.  App.  172,  41  N.  E. 
712,  sustaining  railroad's  liabflity  to  passenger  ejected  after  tendering  ticket 
for  intermediate  station  issued  by  agent's  mistake,  when  facts  are  explained  to 
conductor. 
•»On  tender  of  defective  transfer. 

Cited  in  Montgomery  Traction  Co.  v.  Fitzpatrick,  349  Ala.  511,  9  L.R.A.(N.S.) 
851,  43  So.  136;  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  362,  123  A.  S.  R. 
341,  115  N.  W.  395;  Little  Rock  R.  &  Electric  Co.  v.  Goemer,  80  Ark.  158,  7 
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L.RJV.(N.S.)  97,  95  S.  W.  1007,  10  A.  &  E.  Ann.  Cas.  273,  holding  street 
ear  company  liable  for  ejection  of  passenger  tendering  transfer  erroneously 
punched;  Arnold  v.  Rhode  Island  Co.  28  R.  I.  118,  125  A.  S.  R.  721,  66  Atl.  60, 
holding  street  car  company  liable  for  expulsion  of  passenger  tendering  good 
transfer,  for  refusal  of  latter  to  pay  additional  fare;  Anderson  v.  Union  Trac- 
tion Co.  7  Pa.  Dist.  R.  41,  4  Lack.  L.  News,  5,  denying  street  railroad's  liabil- 
ity for  ejection  of  passenger  after  tendering  transfer  on  its  face  invalid  on  that 
line;  Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  153,  100  A.  S.  R.  261,  66 
N.  E.  950  (dissenting  opinion),  majority  sustaining  street  railroad's  liability 
for  ejection  of  passenger  tendering  transfer  improperly  punched  for  another  line. 
Distinguished  in  Muckle  v.  Rochester  R.  Co.  79  Hun,  32,  29  N.  Y.  Supp.  732, 
holding  street  railroad  liable  for  assault  where  conductor  proceeded  to  forcibly 
eject  passenger  after  tendering  transfer  on  which  time  erroneously  punched. 

Disapproved  in  O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  124,  76  A.  S.  R. 
639,  46  L.R.A.  614,  52  S.  W.  872,  sustaining  street  railroad's  liability  for  ejec- 
tion  of   passenger   after   tendering  transfer    on   which   time   was   erroneously 
punched. 
Right  of  passenger  to  resist  ejection. 

Cited  in  Kiley  v.  Chicago  City  R.  C6.  189  111.  384,  52  L.R.A.  626,  82  A.  S.  R. 
460,  59  N.  £.  794,  denying  street  railroad's  liability  for  injury  to  passenger  re- 
sisting ejection  after  tendering  transfer  improperly  issued  for  another  line; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  38  Kan.  608,  5  A.  S.  R.  780,  17  Pac.  64, 
denying  right  of  recovery  for  injuries  received  in  forcibly  resisting  ejection  for 
nonpayment  to  first  regular  stopping  place  where  ticket  calls  for  intermediate 
station. 

Cited  in  note  in  125  A.  S.  R.  732,  as  to  right  of  passenger  to  forcibly  resist  un- 
lawful ejection. 

Rights  and  duties  of  passenger  receiving  wrong  or  defective  transfer. 
Cited  in  Norton  v.  Consolidated  R.  Co.  79  Conn.  109,  118  A.  S.  R.  132,  '63 
Atl.  1087,  6  A.  &  E.  Ann.  Cas.  943,  sustaining  passenger's  right  to  recover  for 
breach  of  contract  for  mistake  of  conductor  in  giving  wrong  transfer. 

Cited  in  note  id  7  L.R.A.(N.S.)  98,  on  rights  and  duties  of  passenger  receiv- 
ing defective  street  car  transfer. 
Reasonableness  of  rule  of  street  car  company  as  to  transfers. 

Cited  in  Homesby  v.  Georgia  R.  &  Electric  Co.  120  Ga.  913,  48  S.  E.  339, 
1  A.  &  £.  Ann.  Cas.  391;  Crowley  v.  Fitchburg  &  L.  Street  R.  Co.  185  Mass. 
279,  70  N.  E.  56, — holding  rule  of  street  car  company  operating  two  lines  re- 
quiring production  of  transfer  from  connecting  line,  reasonable. 
Duty  of  passenger  to  famish  evidence  of  right  to  be  on  car. 

Cited  in  reference  note  in  32  A.  S.  R.  531,  on  duty  of  passenger  to  furnish 
evidence  of  his  right  to  be  on  train. 
—To  pay  fare  wrongfully  demanded. 

Cited  in  notes  in  43  L.R.A.  707,  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and  lessen  damages;  43  L.R.A.  708,  on 
passenger's  duty  to  pay  fare  wrongfully  demanded  in  order  to  avoid  ex- 
pulsion and  lessen  damages  where  failure  to  have  ticket  is  fault  of  ticket  agent ; 
43  L.R.A.  711,  712,  on  passenger's  duty  to  pay  fare  wrongfully  demanded  in  or- 
der to  avoid  expulsion  and  lessen  damages  where  another  conductor  is  in  fault. 
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•^As  to  place  of  boarding  transfer  car. 

Cited  in  ShorUleeves  v.  Capital  Traction  Co.  28  App.  D.  C.  365,  8  L.R.A.(K£.) 
287,  holding  street  ear  passenger  bound  to  board  connecting  car  at  established 
transfer  point. 
Railroad  ticket  as  evidence  of  contract. 

Cited  in  reference  note  in  82  A«  S.  R.  464,  on  railroad  ticket  as  evidence  of 
contract. 
Measure  of  damages  for  wrongful  ejection  of  passenger. 

Cited  in  Southern  Kansas  R.  Co.  t.  Rice,  38  Kan.  398,  5  A.  8.  R.  766,  16  Psc. 
817,  sustaining  passenger's  right  to  exemplary  damages  for  wrongful  ejection 
after  presenting  valid  ticket,  though  peacefully  submitting. 

Distinguished  in  Pullman's  Palsce-Car  Ca  ▼.  King,  39  C.  C.  A.  573,  99  Fed. 
380,  sustaining  passenger's  right  to  recover  compensation  for  indignity  of  fofd- 
ble  ejection. 

46  AM.  REP.  485,  RAVENSWOOD  v.  FUBMING,  2%  W.  VA.  52. 
Rights  of  state  as  to  waters. 

Cited  in  Eisenbach  v.  Hatfield,  2  Wash.  236,  12  L.RJL  632,  26  Pac.  539,  hold- 
ing that  state  of  Washington  owns  tide  lands;  State  v.  Plants,  25  W.  Va  119, 
52  A.  R.  211 ;  Point  Pleasant  Bridge  Co.  v.  Point  Pleasant^  32  W.  Va.  328,  9  8. 
E.  231, — holding  that  state's  jurisdiction  of  Ohio  river  extends  to  low-water 
mark;  State  v.  Faudre,  54  W.  Va.  122,  102  A.  S.  R.  927,  63  L.R.A.  877,  46  S.  K 
269,  1  A.  &  K  Ann.  Cas.  104,  sustaining  right  of  state  to  establish  ferries  for 
navigable  river,  fixing  ferriage  charges. 
Attorney  general's  rlglit  to  restrain  commission  of  Illegal  act. 

Cited  in  note  in  1  E.  R.  C.  572,  on  right  of  attorney  general  to  sue  to  re- 
strain commission  of  illegal  act. 
Municipal  control  over  nuisances  In  waters. 

Cited  in  note  in  40  L.R.A.  468,  on  injunction  by  municipality  against  nnissoeei 
in  waters  and  water  courses. 

ITpland  owner's  right  of  access  to  navigable  water. 

Cited  in  note  in  40  L.R.A.  603,  on  right  of  owner  of  upland  to  access  to  nafi- 
gable  water. 

Navigability  of  waters. 

Cited  in  note  in  42  L.R.A.  326,  on  holding  waters  navigable  or  non-narigtble 
on  the  facts. 
Boundary  of  land  by  river. 

Cited  in  Barre  v.  Fleming,  2»  W.  Va.  314,  1  S.  K  731,  holding  that  riparian 
owners  along  Ohio  river  own  to  low  water  mark,  subject  to  public  easementi. 

Cited  in  notes  in  19  A.  S.  R.  229,  on  rights  of  landowners  in  navigable  waters 
fronting  their  lands  and  in  the  lands  thereunder;  42  L.R.A.  172,  on  title  to  \M 
under  non-navigable  streams;  42  L.R.A.  175,  on  title  to  low-water  mark  in  esse 
of  nontidal  rivers;  4  L.R.A.(N.S.)  878,  on  right  of  way  on  shore. 
Ohio  river  as  public  highway. 

Cited  in  Kenora  Transp.  Co.  v.  Monongahela  River  Consol.  Coal  &  Coke  Co. 
56  W.  Va.  10,  48  8.  E.  844,  holding  Ohio  River  public  highway. 
Protection  of  easement  In  dedicated  land. 

Cited  in  note  in  6  L.R.A.  262,  on  protection  by  injunction  of  easement  in  hod 
dedicated  to  public. 
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4«  AM.  REP.  502,  OORBIiETS  Y.  RIPLtEY,  22  W.  VA.  154. 
Bedaimtion  of  deoeased  person  as  to  boundaries* 

Cited  in  Robinson  v.  Dewhurst,  15  C.  C.  A.  466,  25  U.  8.  App.  345,  68  Fed.  336, 
holding  declarations  of  deceased  person  as  to  ancient  boundaries  made  before 
controversy  arose,  competent. 

Cited  in  reference  note  in  68  A.  S.  R.  648,  on  admissibility  of  declarations  of 
deceased  persons  as  to  boundary. 

Cited  in  note  in  94  A.  S.  R.  681,  on  admissibility  of  declarations  of  persons- 
since  deceased  as  to  private  boundaries. 
Parol  eridenoe  to  explain  or  vary  terms  of  deeds. 

Cited  in  note  in  11  E.  R.  C.  232,  on  admissibility  of  parol  evidence  to  explain 
or  vary  terms  of  deeds. 

46  AM.  REP.  506,  FIRST  NAT.  BANK  Y.  JOHNS,  22  W.  VA.  520. 
Who  are  bona  fide  purchasers. 

'Cited  in  Quaker  City  Nat.  Bank  v.  Showacre,  26  W.  Va.  48,  holding  one 
taking  note  without  knowledge  of  defect,  bona  fide  purchaser;  Merchants  &  M. 
Nat.  Bank  v.  Ohio  Valley  Furniture  Co.  57  W.  Va.  625,  70  L.R.A.  312,  50  S.  E. 
880,  holding  that  one  taking  note  from  another  with  notice  of  latter's  agency 
is  not  bcma  fide  holder;  Wheeling  Ice  ^  Storage  Co.  v.  Conner,  61  W.  Va.  111,. 
55  S.  £.  082,  holding  that  one  taking  accommodation  note  of  corporation  is  not 
bona  fide  purchaser. 
Rights  of  bona  fide  purchaser. 

Cited  in  Moffatt  v.  Hardin,  22  S.  C.  0,  holding  that  innocent  assignee  of  bond 
and  mortgage  takes  subject  to  mortgagor's  defenses  against  mortgagee;  Patter* 
son  V.  Rabb,  38  S.  C.  138,  19  LJLA.  831,  17  S.  E.  463,  holding  that  innocent  pur- 
chaser of  mortgage  for  value  is  not  entitled  to  protection  as  bona  fide  pur- 
chaser. 
—  Of  note. 

Cited  in  Armstrong  t.  Oil  Well  Supply,  47  W.  Va.  455,  35  S.  B.  967,  hold- 
ing one  taking  note  for  value  in  usual  course  of  business  entitled  to  rights  of 
bona  fide  purchaser;  Mercantile  Bank  v.  Boggs,  48  W.  Va.  289,  37  S.  E.  587,. 
holding  bona  fide  purchaser  without  notice  entitled  to  recover  on  note  given 
for  pre-existing  debt;  Tower  v.  Whip,  53  W.  Va.  168,  63  L.R.A.  937,  44  8.  E. 
179,  holding  that  fund  in  procuring  note  is  no  defense  to  action  by  bona  fide 
holder. 

Cited  in  reference  note  in  3  A.  S.  R.  245,  on  title  acquired  by  bona  fide  pur- 
ehaaer  of  fraudulently  executed  negotiable  instniment. 

Cited  in  note  in  11  A.  S.  R.  319,  on  rights  of  bona  fide  holder  of  negotiable 
instiunent  mistakenly  executed  under  false  representations. 
Negligence  In  signing  note. 

Cited  in  Burroughs  v.  Pacific  Guano  Co.  81  Ala.  265,  1  So  212,  on  negligence 
of  one  signing  note  without  knowledge  of  contents. 
Notice  of  fraud  and  prior  equities  on  transfer  of  negotiable  paper. 

Cited  in  notes  in  3  E.  R.  C.  679,  as  to  what  will  import  notice  of  prior  equities 
on  transfer  of  negotiable  paper;  4  E.  R.  C.  434,  on  constructive  notice  of  fraiid 
in  inception  of  negotiable  paper. 
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Alteration  of  note  by  Inserting  place  of  payment. 

Cited  in  note  in  31  L.R»A.(N.S.)  652,  on  alteration  of  note  by  inserting  place 
of  payment. 

Filling  blanks  in  note  as  affecting  bona  fide  holders. 

Cited  in  note  in  35  L.R.A.  468,  on  filling  blanks  in  note  as  affecting  bona 
fide  holders. 
Note  executed  nnder  misrepresentation  or  fraud. 

Cited  in  reference  note  in  47  A.  R.  501,  on  liability  on  negotiable  instrument 
signed  under  representation  that  it  was  instrument  of  different  character. 

Cited  in  note  in  36  L.R.A.  436,  on  fraud  in  obtaining  execution  of  note  as 
defense  against  bona  fide  holder  in  case  where  maker  was  misled  as  to  char- 
acter of  paper. 
—  As  forgery. 

Cited  in  note  in  1  L.R.A.  (N.S.)  1075,  on  forgery  by  q)[)taining  signatures 
through  fraud. 

46  AM.  REP.   520,  LYNCH  t.  BtERCHANTS'  NAT.  BANK,   22  W.  VA. 
554. 

miat  is  payment  of  interest. 

Cited  in  National  Bank  v.  Carpenter,  52  N.  J.  L.  165,  19  AtL  181,  holding 
discount  of  note  for  more  than  legal  interest,  crediting  proceeds  to  account  of 
transferrer,  payment  of  interest  within  meaning  of  statute. 
Recovery  of  sum  paid  as  illegal  interest. 

Cited  in  Lealos  y.  Union  Nat.  Bank,  9  N.  D.  60,  81  N.  W.  56,  holding  right 
to  recover  sum  paid  as  usurious  interest  personal  to  borrower;  Lorentz  v.  Pin- 
nell,  55  W.  Va.  114,  46  S.  E.  796,  holding  sum  paid  as  usurious  interest'  re- 
eoverable  in  action  for  money  had  and  received;  McCarthy  v.  First  Nat.  Baok, 
23  S.  D.  269,  23  L.R.A.(N.S.)  335,  121  N.  W.  853,  holding  that  action  to  re- 
eover  twice  amount  of  usurious  interest  taken  by  bank  must  be  brought  within 
two  years  from  time  usurious  transaction  occurred. 
Administration  of  Federal  penal  laws  in  state  courts. 

Cited  in  notes  in  48  L.R.A.  40,  on  administration  of  Federal  penal  laws  in 
state  courts;   56  L.R.A.  601,  on  jurisdiction  of  action  by  state  courts  against 
national  bank  for  taking  of  usury  where  interest  is  actually  paid. 
Usury  by  national  bank. 

Cited  in  notes  in  56  L.R.A.  689,  on  remedy  against  national  bank  for  eha^ 
ging  usury  where  the  interest  is  actually  paid;  56  L.R.A.  675,  on  exclusiveness 
of  Federal  penalty  for  taking  or  reserving  illegal  interest  by  national  bank; 
56  L.R.A.  684,  on  extent  of  forfeiture  of  interest  in  case  of  renewals  where 
usury  is  charged  by,  but  not  paid  to,  national  bank;  56  L.R.A.  685,  on  extent 
of  forfeiture  of  interest  after  maturity  of  the  debt  where  usury  is  charged  by, 
but  not  paid  to,  the  national  bank;  56  L.R.A.  698,  on  set-off  or  counterclaim  of 
illegal  interest  paid  to  national  bank;  56  L.R.A.  705,  on  prerequisites  to  suit 
against  national  bank  for  twice  amount  of  illegal  interest  paid  to  it. 
Duty  to  follow  statute  strictly. 

Cited  in  Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Va.  184,  holding  creditors 
enforcing  stockholders*  liability  bound  to  follow  remedy  prescribed  by  statute; 
National  Ex.h.  Bank  v.  Boylen,  26  W.  Va.  554,  53  A.  R.  113,  holding  one  from 
whom  usurious  interest  taken  bound  to  follow  remedy  prescribed  by  statute; 
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Ez  pmrte  Richards,  53  W.  Va.  555,  45  S.  E.  341,  denying  right  to  punish  adultery 
by  imprisomnent  where  same  punishable  under  statute  by  fine  only. 
Operation  of  statute  of  limitations. 

Cited  in  Bobo  v.  People's  Nat.  Bank,  92  Tenn.  444,  21  S.  W.  888;  First  Nat. 
Banlc  y.  Smith,  36  Neb.  199,  54  N.  W.  254, — ^holding  statute  against  action 
to  recover  sum  paid  as  illegal  interest  operative  from  time  of  such  payment; 
Smith  V.  First  Nat.  Bank,  70  App.  Div.  376,  75  N.  Y.  Supp.  133,  holding  statute 
operative  against  action  to  recover  sum  taken  as  usury  from  time  of  renewal 
when  illegal  interest  paid. 

46  AM.   REP.   527,   WEST  VIRGINIA  TRANSP.   CO.   v.   OHIO  RIVER 

PIPE  lilNE  CO.  22  W.  VA.  600. 
Contracts  Toid  as  against  public  policy. 

Cited  in  Jay  County  v.  Taylor,  123  Ind.  148,  7  L.R.A.  160,  23  N.  E.  762, 
holding  contract  by  county  for  employment  of  attorney  for  certain  period,  void 
as  against  public  policy. 

Cited  in  note  in  8  L.R.A.  497,  on  validity  of  contracts  against  public  policy. 

—  Monopolistic  contracts. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  4  Inters. 
Com.  Rep.  678,  9  C.  C.  A.  659,  27  U.  S.  App.  1,  61  Fed.  993,  holding  agreement 
between  railroads  pooling  business,  void;   United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271,  holding 
contract  creating  monopoly  in  manufacture  of  pipe,  void;   Chicago,  I.  &  L.  R. 
Co.  V.  Southern  I.  R.  Co.  38  Ind.  App.  234,  70  N.  E.  843,  holding  agreement  by 
railroad  company  not  to  compete  with  another  line,  void;  Calor  Oil  &  Gas  Co. 
V.  Franzell,   128  Ky.   715,  —  L.R.A.(N.8.)    —,   109   S.  W.   328,   holding  that 
lease  granting  to  gas  company  exclusive  right,  to  construct  pipe  lines  across 
lessor's  land  is  void  so  far  as  it  excludes  others  from  crossing;   Love  joy  v. 
Michels,  88  Mich.  15,  13  L.R.A.  770,  49  N.  W.  901,  holding  combination  to  con- 
trol prices  of  knives,  illegal;  Angelica  Jacket  Co.  v.  Angelica,  121  Mo.  App.  226, 
98  S.  W.  805,  holding  agreement  not  to  engage  in  same  trade  in  certain  locality, 
valid;  State  v.  Nebraska  Distilling  Co.  29  Neb.  700,  46  N.  W.  155,  holding  agree- 
ment creating   trust  of  liquor  interests,   void;    Wittenberg  v.   Mollyneaux,  60 
Neb.  683,  83  N.  W.  842,  holding  contract  to  close  hotel  thereby  creating  monop- 
oly, void;    Central  New  York  Teleph.   &  Teleg.  Co.  v.   Averill,   55  Misc.  346, 
105  N.  Y.  Supp.  378,  holding  contract  for  exclusive  telephone  serviice  in  hotel, 
void;  Whitaker  v.  Kilby,  65  Misc.  337,  106  N.  Y.  Supp.  511,  holding  contract 
between  telephone  companies  relating  to  use  of   instruments,  valid;    Gibbs  v. 
Consolidated  Gas  Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  663;  Chi- 
cago Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co.  121  111.  530,  2  A.  S.  R. 
124,  13  N.  K  169;  People  ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co.  130  111. 
268,  17  A.  S.  R.  319,  8  L.R.A.  497,  22  N.  E.  798;  Charleston  Natural  Gas  Co. 
V.  Kanawha  Natural  Gas,  Light  &  Fuel  Co.  58  W.  Va.  22,  112  A.  S.  R.  936, 
60  S.  £.  876,  6  A.  &  £.  Ann.  Cas.  164, — holding  agreement  between  gas  com- 
panies fixing  price  of  gas,  void  as  against  public  policy;  Sammons  v.  Kearney 
Power  k  Irrig.  Co.  77  Neb.  680,  8  L.R.A.(N.S.)  404,  110  N.  W.  308,  to  point  that 
lease  to  gas  transportation  company  to  cross  land  is  void  in  so  far  as  it  grants 
exclusive  privilege;   United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  640  (reversing  24  L.R.A.  73,  4  Inters.  Com. 
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Rep.  443,  7  C.  C.  A.  16,  19  U.  8.  App.  36,  68  Fed.  58)    (dissenting  opinion),  ob 
validity  of  agreement  in  restraint  of  trade. 

Cited  in  reference  note  in  2  A.  S.  R.  135,  on  validity  of  contracts  partially  in 
restraint  of  trade. 

Cited  in  notes  in  02  A.  D.  752,  on  validity  of  ccmtracts  in  restraint  of  trade; 
92  A.  D.  763,  on  miscellaneous  cases  of  restraints  in  contracts  in  restraint  of 
trade;   24  L.R.A.(N.S.)    917,  on  validity  of  agreement  in  restraint  of  trade, 
ancillary  to  sale  of  business  or  profession,  as  affected  by  territorial  scope. 
Validity  of  restriction  against  using  land  for  offensive  businesses. 

Cited  in  reference  note  in  9  A.  8.  R.  276,  on  validity  of  restriction  against  nsiog^ 
land  for  manufacturing  or  nauseous  or  offensive  business. 
Remedy  for  enforcement  of  exclusive  riglits  under  lease. 

Cited  in  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  531,  64  8.  E.  836,  to  point  that 
injunction  is  proper  remedy  for  enforcement  of  exclusive  rights  under  lease  of 
oil  lands. 

Construction  of  contract. 

Cited  in  Kerr  v.  Hill,  27  W.  Va.  676;  Yeager  v.  Hosgrave,  28  W.  Va.  90,— 
holding  evidence  of  circumstances  surrounding  parties  admissible  to  oonstme 
ambiguous  contract. 
Creation  of  easements. 

Cited  in  note  in  8  L.RJL  617,  on  how  easements  created. 
Covenants  running  with  the  land. 

ated  in  Kettle  River  R.  Co.  v.  Eastern  R.  Co.  41  Minn.  461,  6  L.R.A.  111^ 
43  N.  W.  469,  holding  that  agreement  by  quarry  owner  to  transport  products 
over  certain  railroad  does  not  run  with  land;  Middletown  v.  Newport  Hospi- 
tal, 16  R.  I.  319,  1  L.R.A.  191,  115  AU.  800,  holding  that  bond  to  town  to  secure 
certain  privileges  to  inhabitants  does  not  run  with  land;  Hurxthal  v.  St.  Law- 
rence Boom  &  Lumber  Co.  53  W.  Va.  87,  97  A.  8.  R.  954,  ^  8.  E.  620,  holding 
that  covenant  to  repair  dam  runs  with  land. 

Cited  in  notes  in  82  A.  S.  R.  675,  on  covenants  as  to  easements  and  servitudes 
running  with  the  land;  82  A.  8.  R.  682,  on  covenants  as  to  use  of  property  run- 
ning with  the  land;  15  E.  R.  C.  254,  on  necessity  of  covenant  affecting  land  in 
order  to  bind  assignee;  15  E.  R.  C.  283,  on  enforcement  of  restrictive  covenants 
against  assignees  and  purchasers. 
Violation  of  common  law  rights. 

Cited  in  Williams  v.  Board  of  Education,  45  W.  Va.  199,  31  8.  E.  985,  drying 
right  of  board  of  education  to  discriminate  between  white  and  colored  schools 
as  to  compensation  of  teachers. 

Cited  in  note  in  52  L.R.A.  381,  on  consolidation  of  corporations  as  affected 
by  common  law. 

46  AM.  REP.   550,  STATE  v.  CHAMBERS,   22   W.  VA.   779. 
Asportation  in  larceny. 

Cited  in  reference  note  in  73  A.  8.  R.  926,  on  asportation  as  element  of  larceny 
from  the  person. 

Cited  in  notes  in  88  A.  8.  R.  584,  585,  on  asportation  as  element  of  laroeny; 
88  A.  8.  R.  562,  on  taking  as  element  of  laroeny;  29  L.RJL(N.S.)  39,  on  lar- 
ceiiy:  what  constitutes  asportation. 
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Oallt  as  question  for  Jary. 

Cited  in  State  ▼.  Staley,  45  W.  Va.  792,  32  S.  E.  198,  liolding  question  as  to 
guilt  of  one  accused  of  murder,  for  jury. 
Credit  to  be  c^iven  testimony  of  accnsed. 

Cited  in  State  v.  Cliflford,  59  W.  Va.  1,  52  S.  E.  981   (dissenting  opinion), 
•on  credit  to  which  testimony  of  accused  is  entitled. 
Bejection  of  evidence  of  accnsed  as  error. 

Cited  in  State  ▼.  Henry,  61  W.  Va.  283,  41  S.  E.  439,  denying  right  of  ac- 
cused to  new  trial  for  rejection  of  his  evidence,  where  verdict  warranted. 

46  AM.  REP.   5«7,  BOYCE  v.  MURPHY,  »1  IND.   1. 
Agreements  ivltbln  statute  of  frauds. 

Cited  in  Collins  v.  Stanfield,  139  Ind.  184,  38  N.  E.  1091,  holding  promise  by 
wile  to  pay  for  property  conveyed  to  husband  not  within  statute. 

Cited  in  notes  in  95  A.  D.  260,  on  application  of  statute  of  frauds  to  promise 
to  indemnify,  or  to  pay  another's  debt;  6  E.  R.  C.  297,  on  distinction  between 
original  and  collateral  promise  to  answer  for  debt  or  default  of  another  with- 
in meaning  of  statute  of  frauds. 

4f  AM.  REP.  574,  BOWEN  T.  EICHEIi,  91   IND.   22. 
Effect  of  discharge  in  bankruptcy. 

Cited  in  Curtis  v.  Gooding,  99  Ind.  45;  Burke  v.  Pinnell,  93  Ind.  540,— hold- 
ing judgment  extinguished  by  debtor's  discharge  in  bankruptcy;  Wells  v.  Edmison, 
4  Dak.  46,  22  N.  W.  497,  holding  that  discharge  in  bankruptcy  by  U.  S.  court 
is  no  defense  to  action  for  goods  sold,  brought  in  territorial  court. 
<~On  Judgment  during  pendency. 

Cited  in  reference  notes  in  60  A.  R.  884,  on  release  of  judgment  obtained 
during  pendency  of  bankruptcy  proceedings  by  discharge;  30  A.  8.  R.  888,  on 
judgment  obtained  pending  proceedings  in  bankruptcy;  78  A.  S.  R.  519,  on  ef- 
fect of  bankruptcy  on  action  pending  in  state  court. 
Merger  of  .liability  In  Judgment. 

Cited  in  Second  Nat.  Bank  v.  Townsend,  114  Ind.  534,  17  N.  E.  116;  Moor- 
man V.  Wood,  117  Ind.  144,  19  N.  E.  739, — holding  all  liability  on  note  merged 
in  judgment  thereon. 
Collateral  attack  on  Judgment. 

Cited  in  Wells  v.  Atkins,  68  Vt.  191,  54  A.  S.  R.  880,  34  Atl.  694,  holding 
that  judgment  rendered  against  insolvent  debtor  pending  bankruptcy  proceed- 
ings is  not  subject  to  collateral  attack. 

4C  AM.  REP.  580,  BROOKVIIiliE  A  M.  HYDRAULIC  CO.  T.  BUTLER, 

91  IND.    134. 
Rights  of  riparian  owner. 

Cited  in  People  v.  Hulbert,  131  Mich.  156,  100  A.  S.  R.  588,  64  L.R.A.  265, 
91  N.  W.  211,  holding  riparian  owner  on  lake  entitled  to  bathe  therein  as  against 
city  taking  water  supply  therefrom. 

Cited  in  reference  note  in  59  L.RJL  853,  on  title  to  land  flowed  by  damming 
back  water  of  stream. 

Cited  in  notes  in  61  LR.A.  853,  on  use  of  canals;  61  L.R.A.  877«  on  prescrip- 
tire  rights  with  r^^rd  to  canal. 
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—  To  Ice. 

Cited  in  Brown  v.  Cunningham,  82  Iowa,  512,  12  L.R.A.  583,  48  N.  W.  1042; 
Bigelow  V.  Shaw,  65  Mich.  341,  8  A.  S.  R.  902,  32  N.  W.  800;  Gehlen  Bros.  ?. 
Knorr,  101  Iowa,  700,  63  A.  S.  R.  416,  36  L.R.A.  697,  70  N.  W.  757,— anstoin- 
ing  right  of  riparian  owner  to  harvest  ice  crop  from  non-navigable  stream; 
McDonald  v.  Lake  Simcoe  Ice  &  Cold  Storage  Co.  26  Ont.  App.  Rep.  411,  holding 
that  owner  of  lot  covered  by  water  of  lake  is  entitled  to  ice  formed  thereon. 

Cited  in  reference  note  in  1  A.  S.  R.  352,  on  right  of  ownership  in  ice. 
Liability  for  destruction  of  ice  crop. 

Cited  in  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb.  238,  28  L.R.A.  581,  60  N.  W. 
717,  holding  mill  owner  liable  for  destruction  of  ice  crop  by  maliciously  open- 
ing flood  gate.  <. 

Rights  of  abntting  owner  in  street. 

Cited  in  Huffman  v.  State,  21  Ind.  App.  449,  69  A.  S.  R.  368,  52  N.  E.  713, 
holding  abutting  owner  entitled  to  damages  for  construction  of  gas  pipe  line 
along  highway;  Western  U.  Teleg.  Co.  v.  Krueger,  30  Ind.  App.  28,  64  N.  E. 
635,  holding  abutting  owner  entitled  to  recover  of  telegraph  company  for  in- 
jury to  trees  in  street;  Terre  Haute  &  I.  R.  Co.  v.  Zehner,  166  Ind.  149,  3 
L.R.A.(N.S.)  277,  76  N.  E.  169,  holding  that  right  to  conduct  water  through 
culvert  under  surface  of  higBway  may  be  acquired  by  prescription  against 
owner  of  fee  when  so  used  as  to  cause  no  expense. 
Acquisition  of  easement  or  fee. 

Cited  in  Quick  v.  Taylor,  113  Ind.  540,  16  N.  E.  688,  holding  easement  only 
acquired  by  condemnation  of  land  for  railroad;  Consumers  Gas  Trust  Co.  ▼. 
American  Glass  Co.  162  Ind.  393,  68  N.  E.  1020,  holding  easement  only  ac- 
quired by  occupation  of  land  adversely  by  railroad;  Anderson  v.  Hubble,  93 
Ind.  570,  47  A.  R.  394;  Indianapolis  Water  Co.  v.  Kingan,  155  Ind.  426,  58 
N.  E.  715, — ^holding  that  right  of  flowage  constitutes  easement  only;  Kincaid 
V.  Indianapolis  Natural  Gas  Co.  124  Ind.  577,  8  L.R.A.  602,  19  A.  S.  R.  113,  24 
N.  E.  1066;  Hamilton  County  v.  Indianapolis  Natural  Gas  Co.  134  Ind.  209,  33 
N.  E.  972;  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App. 
567,  66  N.  E.  705, — holding  easement  only  given  by  statute  permitting  con- 
demnation of  land  for  gas  pipe  line;  Bronson  v.  Studabaker,  133  Ind.  147,  33 
N.  E.  98,  holding  easement  an  estate  which  may  be  held  in  fee;  Peoria  &  E. 
R.  Co.  V.  Attica,  C.  &,  S.  R.  Co.  154  Ind.  218,  56  N.  E.  210,  holding  that  railroad 
company  acquired  fee  by  purchase  of  land  never  opened  or  used  as  street; 
Shirk  V.  Carroll  County,  106  Ind.  573,  5  N.  E.  705;  Blair  v.  Kiger,  111  Ind. 
193,  12  N.  E.  293, — holding  fee  acquired  by  appropriation  of  land  for  public 
canal. 
Rnnning  of  limitations  against  recovery  in  condemnation  proceedings. 

Cited  in  Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind.  581,  15  N.  E.  440;  Mid- 
land R.  Co.  V.  Smith,  125  Ind.  509,  25  N.  E.  153,— holding  that  right  to  com- 
pensation for  land  taken  by  eminent  domain  must  be  asserted  before  running  of 
statute;  Porter  v.  Midland  R.  Co.  125  Ind.  476,  25  N.  E.  556,  holding  that  action 
for  damages  for  injury  to  land  by  construction  of  railroad  must  be  brought  be- 
fore operation  of  statute;  Burk  v.  Simonson,  104  Ind.  173,  54  A.  R.  304,  2 
N.  E.  309,  holding  damages  for  taking  of  land  for  canal  purposes  presumed  to 
have  been  prid  after  running  of  statute. 
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4€  AM.  REP.  586,  CHALFANT  v.  PAYTON,  91  IND.  202. 

Rights  under  policy  on  life  in  which  there  is  no  insurable  interest. 

Cited  in  White  v.  Equitable  Nuptial  Benefit  Union,  76  Ala.  261,  52  A.  R.  325; 
QuDian  v.  Johnson,  122  Qa.  49,  49  S.  £.  801, — holding  policy  taken  by  one  on 
life  of  another  in  whom  he  lias  no  insurable  interest,  void  as  wagering  con- 
tract; Work  V.  American  Mut.  L.  Ins.  Co.  31  Ind.  App.  163,  67  N.  E.  458, 
holding  one  taking  policy  on  life  of  one  in  whom  he  has  no  insurable  interest 
cannot  recover  premiums  from  insurer  who  knew  facts;  American  Mut.  L.  Ins. 
Co.  T.  Mead,  39  Ind.  App.  215,  79  N.  E.  526,  holding  that  one  taking  policy  on 
life  of  mother-in-law  through  false  representations  of  company  that  same 
valid  entitled  to  recover  thereon. 
Agreements  In  restraint  of  marriage. 

Cited  in  James  v.  Jellison,  94  Ind.  292,  48  A.  R.  151,  holding  agreement  to  pay 
certain  sum  upon  marriage  for  exclusive  right  of  marriage  benefit  insurance, 
void;  Sheppey  v.  Stevens,  177  Fed.  484,  to  point  that  contract  in  restraint  of 
marriage  is  void. 

Cited  in  reference  note  in  81  A.  S.  R.  639,  on  contract  in  restraint  of  mar- 
riage. 

Cited  in  note  in  6  K  R.  C.  367,  on  validity  of  agreements  in  restraint  of 
marriage. 
Recovery  back  of  money  paid  on  Illegal  contract. 

Cited  in  note  in  6  E.  R.  C.  490,  on  right  of  party  to  recover  money  paid 
under  an   illegal  contract. 
—  Marriage  brokerage. 

Cited  in  note  in  104  A.  S.  R.  922,  on  recovery  back  of  consideration  paid  on 
marriage  brokerage  contracts. 

46  AM.  RRP.  591,  SOUTH  y.  SOUTH,   91  IND.  221. 
Construction  of  will  generally. 

Cited  in  Ridgeway  v.  Lanphear,  99  Ind.  251,  holding  term  "heirs"  used  in 
will  to  be  construed  to  effectuate  testator's  intentions;  Feaster  v.  Fagan,  135 
Iowa,  633,  113  N.  W.  479,  holding  question  whether  testator  directed  executoi 
to  convey  whole  or  part  of  estate,  one  of  intent  to  be  gathered  from  will;  Hill 
V.  Conrad,  91  Tex.  341,  43  S.  W.  789,  holding  instrument  insufficient  to  grant 
power  of  sale  unless  intention  clearly  manifest. 

Gift  of  life  estate  or  fee. 

Cited  in  Young  v.  Sheldon,  139  Ala.  444,  101  A.  8.  R.  44,  36  So.  27,  holding 
fee  given  by  devise  to  wife  for  life  with  power  to  manage  or  sell  as  she  deems 
best;  Smith  v.  Mclntyre,  38  C.  C.  A.  177,  96  Fed.  685;  Downie  v.  Buennagle, 
94  Ind.  228;  Silvers  v.  Canary,  109  Ind.  207,  9  N.  E.  904;  Tower  v.  Hartford.. 
135  Ind.  186,  17  N.  E.  281;  Wiley  v.  Gregory,  135  Ind.  647,  35  N.  E.  507; 
Bowser  v.  Mattler,  137  Ind.  649,  35  N.  E.  701 ;  McMillan  v.  Deering,  139  Ind. 
70,  38  N.  E.  398, — holding  estate  in  fee  created  by  gift  of  life  estate  with  ab- 
solute power  of  disposal;  Van  Gorder  v.  Smith,  99  Ind.  404,  holding  devise  to 
wife  to  use  and  dispose  of  at  death  **ii  she  be  then  my  widow,"  absolute;  Mul- 
vane  v.  Rude,  146  Ind.  476,  45  N.  E.  659,  holding  estate  in  fee  given  by  devise 
to  one  with  gift  over  to  another  of  portion  left  at  former*s  death;  Levengood 
V.  Hoople,  124  Ind.  27,  24  N.  E.  373,  holding  that  fee  is  not  given  by  absolute 
devise  conditioned  to  terminate  upon  remarriage;   Crew  v.  Dixon,  129  Ind.  85, 
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27  N.  E.  728,  holding  that  fee  is  not  given  by  devise  of  life  estate  with  direction 
to  will  portion  left  to  certain  persons;  Rinkenberger  v.  Meyer,  155  Ind.  152, 
56  N.  E.  913,  holding  that  life  estate  to  wife  is  not  changed  to  one  in  fee  by 
power  to  sell  if  needful  for  support;  Young  v.  Mutual  Ins.  Co.  101  Tenn.  311, 

47  S.  W.  428,  holding  life  estate  given  to  wife  by  devise  providing  that  the 
shall  have  power  of  sale  with  remainder  over  to  daughter. 

Cited  in  note  in  6  L.R.A«(N.S.)    1188,  on  power  to  create  remainder  after 
life  estate  with  absolute  power  of  disposal  where  such  power  of  disposal  is  not 
considered  property. 
Bffectlveness  of  deed. 

Cited  in  Gulf  Red  Cedar  Lumber  Co.  v.  O'Neal,  131  Ala.  117,  90  A.  a  R.  22, 
■30  So.  466,  holding  deed  presumed  to  be  valid  and  effectual;  Mayo  v.  Harrison, 
134  Ga.  737,  68  S.  E.  497,  holding  that  warranty  deed  executed  by  person  who 
has  power  under  will  conveys  good  title  as  against  remainderman  though  will  is 
not  referred  to;  Smith  v.  Mclntire,  83  Fed.  456;  Gindrat  v.  Montgomery  Gas- 
light Co.  82  Ala.  596,  60  A.  R.  769,  2  So.  327;  Walke  v.  Moore,  95  Va.  729,  30 
S.  £.  374, — holding  that  one  conveying  land  for  valuable  consideration  must  be 
held  as  engaging  with  grantee  to  make  deed  effectual. 
Effect  of  partition  on  after  acquired  title. 

Cited  in  Bullerdick  v.  Wright.  148  Ind.  477,  47  N.  E.  031  (dissenting  opinion), 
on  after  acquired  title  as  affected  by  decree  in  partition. 

46  AM.  KEP.   598,  CRAWFORD  Y.  THOMPSON,   91   IND.   2««. 
Construction  of  will  as  to  bequests. 

Cited  in  Webster  t.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W.  353,  holding 
surviving  legatee  entitled  to  whole  bequest  under  will  giving  bequest  to  two 
legatees,  survivor  to  have  deceased  one's  share,  where  one  died  before  testa* 
tor. 
Provision  in  will  in  restraint  of  marriage. 

Cited  in  Van  Gorder  v.  Smith,  99  Ind.  404,  holding  that  provision  in  will 
is  void  as  in  restraint  of  marriage  where  power  of  disposition  by  wife  is  made 
contingent  upon  her  remaining  unmarried. 

Cited  in  reference  note  in  49  A.  R.  478,  on  validity  of  conditions  in  wills  in 
restraint  of  marriage. 

46  AM.  REP.  607,  HAAS  y.  SHAW,  91  IND.  8S4. 
Talldity  of  married  woman's  contract. 

Cited  in  Mathes  v.  Shank,  94  Ind.  501,  holding  married  woman's  indorsement 
on  note,  void;  Rotchschild  v.  Raab,  93  Ind.  488,  holding  note  given  by  mar- 
ried woman  for  property  purchased  by  her,  valid;  Dodge  v.  Kinzy,  101  Ind.  102; 
Vogel  V.  Leichner,  102  Ind.  55,  1  N.  E.  564, — holding  married  woman's  surety- 
ship contract,  void;  Crawford  v.  Hazelrigg,  117  Ind.  63,  2  L.R.A.  139,  18  N.  E. 
603,  holding  married  woman's  agreement  to  pay  mortgage,  void;  Barnett  v. 
Harshbarger,  105  Ind.  410,  5  N.  E.  718;  Henneger  v.  Lomas,  145  Ind.  287,  32 
L.R.A.  848,  44  N.  E.  462, — holding  contract  between  husband  and  wife  void  at 
common  law. 

Cited  in  note  in  2  L.R.A.  769,  on  doctrine  of  estoppel  as  applied  to  con- 
tracts of  married  women. 
—  Right  to  form  partnership  with  husband. 

Cited  in  Conant  v.  National  State  Bank,  121  Ind.  323,  22  N.  B.  250;  Hosg- 
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lin  V.  Henderson,  119  Iowa,  720,  97  A.  S.  R.  335,  61  L.R.A.  756,  94  N.  W.  247,— 
holding  partnership  between  husband  and  wife,  valid;  Herron  v.  Frost,  9  Mont. 
308,  23  Pac.  469,  holding  that  right  of  wife  to  enter  partnership  with  husband 
is  not  given  by  statute  enabling  her  to  carry  on  trade  in  own  name;  Gilkerson- 
Slots  Commission  Co.  v.  Salinger,  56  Ark.  294,  35  A.  S.  R.  105,  16  L.R.A.  526,  19 
S.  W.  747;  Haggett  v.  Hurley,  91  Me.  542,  41  L.R.A.  362,  40  Atl.  561;  Artman  v. 
Ferguson,  73  Mich.  146,  16  A.  S.  R.  572,  2  L.R.A.  343,  40  N.  W.  907;  Fuller  &  F. 
Co.  V.  McHenry,  83  Wis.  573,  18  L.R.A.  512,  53  N.  W.  896;  Fairlee  v.  Blooming- 
dale,  67  How.  Pr.  292,  14  Abb.  N.  C.  341, — ^holding  partnership  agreement  between 
husband  and  wife,  void;  Board  of  Trade  v.  Hayden,  4  Wash.  263,  31  A.  S.  R. 
939,  16  L.R.A.  530,  30  Pac.  87,  holding  that  right  of  husband  and  wife  to  form 
partnership  is  not  given  by  statute  permitting  latter  to  make  contracts  as  if 
unmarried;  Swan  v.  Caffe,  122  N.  Y.  308,  9  L.R.A.  593,  25  N.  E.  488  (dissent- 
ing opinion),  on  right  of  husband  and  wife  to  form  partnership. 

Cited  in  notes  in  31  A.  S.  R.  935;  16  L.R.A.  527,— on  partnership  between  hus- 
band and  wife  in  business;  34  A.  S.  R.  340;  2  L.RJ^.  344,— K>n  power  of  wife 
to  enter  into  partnership  contract. 
Rights  in  and  character  of  partnership  realty. 

Cited  in  Grissom  v.  Moore,  106  Ind.  296,  55  A.  R.  742,  6  N.  E.  629,  holding 
wife  entitled  to  dower  interest  in  real  estate  contributed  by  husband  to  use  of 
partnership  of  which  he  was  member;  Walling  v.  Burgess,  122  Ind.  299,  7  L.R.A. 
481,  22  N.  E.  419,  holding  real  estate  purchased  with  partnership  funds  personal 
property  in  equity  for  payment  of  firm  debts. 

Cited  in  note  in  27  L.R.A.  347,  on  widow's  right  to  dower  in  improvements 
on  partnership  real  estate. 
Idabllity  of  Irasband  for  acts  of  wife. 

Cited   in    Radke    v.    Schlundt,    30    Ind.    App.    213,   65   N.   E.    770,    denying 
liability  of  husband  for  torts  of  wife  in  use  of  his  personal  property. 
Amendment  of  complaint  by  reply. 

Cited  in  Midland  Steel  Co.  v.  Citizens'  Nat.  Bank,  26  Ind.  App.  71,  59  N.  E. 
211,  denying  right  to  amend  complaint  by  way  of  reply. 
Repeal  of  statute. 

Cited  in  SUte  ex  rel.  Hudspeth  v.  Cooper,  114  Ind.  12,  16  N.  E.  518;  Wiles  v. 
Boss,  114  Ind.  371,  16  N.  E.  800,— holding  parts  of  former  statute  repealed  by 
enactment  of  subsequent  statute  containing  inconsistent  provisions. 

Construction  of  statutes. 

Cited  in  notes  in  10  L.R.A.  840,  on  rule  that  statutes  in  derogation  of  com- 
mon law  are  strictly  construed;    10  L.R.A.   841,  on  rules  of  construction  of 
statutes. 
Construction  of  exemption  laws. 

Cited  in  State  ex  rel.  Stallings  v.  Read,  94  Ind.  106;  Butner  v.  Bowser,  104 
Ind.  255,  3  N.  £.  889;  Allen  v.  Bond,  113  Ind.  523,  14  N.  E.  492,— holding  that 
exemption  law  should  be  liberally  construed. 

Right  to  claim  exemptions. 

Cited  in  Richardson  t.  Adler,  46  Ark.  43,  denying  right  of  partner  to  claim 

exemption  from  firm  property  after  seixure  by  creditors;  Graves  v.  Graves,  106 

Ind.  118,  5  N.  E.  879,  denying  right  of  devisee  to  claim  property  as  exempt 

•gainst  execution  on  judgment  against  testator;  Goudy  v.  Werbe,  117  Ind.  154, 

Am.  Rep.  Vol.  XGL— 26. 
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3  L.RA.  114,  19  N.  E.  764,  denying  right  of  partner  to  claim  firm  property  ••• 
exempt. 

Time  for  claiming  exemption. 

Cited  in  Broeker  v.  Morris,  42  Ind.  App.  417,  85  N.  E.  982,  holding  that  daim 
for  exemption  of  goods  from  execution  must  be  made  before  sale. 
Claim  for  exemptions  as  defense. 

Cited  in  Gregg  v.  State,  151  Ind.  241,  51  N.  E.  359,  holding  claim  for  ex- 
emptions partial  defense  to  attacliment. 
Effect  of  assignment  for  creditors  on  exemption  rights. 

Cited  in  Miller  v.  Swhier.  40  Ind.  App.  465,  79  N.  E.  1092,  holding  that  title  to 
debtor's  exemptions  is  not  vested  in  assignee  by  assignment  for  creditors. 
Effect  of  fraud  on  exemption  rights. 

Cited  in  First  Nat  Bank  v.  Kennedy,  113  Ala.  279,  36  L.R.A  327,  21  So.  387 
(dissenting  opinion),  on  fraudulent  conveyance  as  defeating  exemption  rights. 
Gift  of  exempt  property. 

Cited  in  Burdge  v.  Bolin,  106  Ind.  175,  55  A.  R.  724,  6  N.  E.  140,  holding  hat- 
band's gift  of  exempt  property  to  wife,  valid. 
What  constitutes  a  waiver. 

Cited  in  Lieb  v.  Lichtenstein,  121  Ind.  483,  28  N.  E.  284,  holding  defenae 
of  res  adjudicata  waived  by  failure  to  plead  same. 
—  Of  right  to  exemptions. 

Cited  in  Doherty  v.  Ramsey,  1  Ind.  App.  530,  50  A.  a  R.  223,  27  N.  E.  879, 
holding  right  to  exemptions  not  waived  by  fraudulent  assignment;  Graves  ▼. 
Hinkle,  120  Ind.  157,  21  N.  E.  328;  Wagner  v.  Barden,  13  Ind.  App.  571,  4) 
N.  E.  1067, — holding  right  to  exemptions  waived  by  failure  to  assert  same  be- 
fore attachment;  Moss  v.  Jenlcins,  146  Ind.  589,  45  N.  E.  789,  holding  right  to 
exemptions  waived  by  failure  to  claim  same  before  judicial  sale. 

4«  AH.  REP.   tlS,  ANDERSON  y.   CAIiDWELIi,   91   IND.  451. 
Nature  of  right  to  trial  by  Jury. 

Cited  in  State  ex  rel.  West  v.  Cobb,  24  Okla.  662,  24  L.R.A.(N.SO  639,  104 
Pac.  361,  holding  that  right  to  trial  by  jury  declared  to  be  inviolate  by  con- 
stitution means  right  as  it  existed  in  territory  at  time  of  adoption  of  consti- 
tution. 

What  proceedings  are  triable  by  Jury. 

Cit^  in  Drebert  v.  Trier,  ^06  Ind.  610,  7  N.  E.  223;  Laverty  v.  SUtc,  10> 
Ind.  217,  9  N.  E,  774;  Baltimore  &  O.  &  C.  R.  Co.  v.  Kctring,  122  Ind.  6,  22 
N.  E.  627;  Re  Bradley,  108  Iowa,  476,  79  N.  W.  280,— holding  that  denial  of 
right  to  jury  trial  in  condemnation  proceedings  does  not  violate  constitution; 
Lipea  v.  Hand,  .104  Ind.  503,  1  N.  E.  871,  denying  right  to  jury  trial  of  as- 
sessment of  benefits  in  condemnation  proceedings;  Indianapolis  ft  C.  Gravel 
Road  Co.  V.  Christian,  93  Ind.  360;  Dukes  v.  Working,  93  Ind.  501;  Ross  ▼. 
Davis,  97  Ind.  79;  Neff  v.  Reed,  98  Ind.  341, — holding  question  as  to  damages 
in  drainage  case  not  triable  before  jury;  Eitts  v.  Willson,  106  Ind.  147,  5  N.  S. 
400,  holding  partition  action  triable  by  jury;  Powell  v.  Powell,  104  Ind.  18, 
3  N.  E.  639,  holding  divorce  action  triable  before  jury;  McBride  v.  Stradley,  103 
Ind.  465,  2  N.  E.  358,  holding  action  for  partnership  accounting  not  triable  be- 
fore jury;  Taylor  v.  Wright,  93  Ind.  121,  denying  right  to  jury  trial  of  excep- 
tions to  report  of  administrator;   State  ex  reL  Jackson  v.  Kennie,  24  Mont 
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45,  60  Pftc  580,  denying  right  to  Jury  trial  in  proceedings  before  justice  to  eom- 
pel  party  to  keep  peace. 
Nature  of  proceedings. 

Cited  in   Re  Jamecke  Ditch,  60  Fed.  161,  holding  that  proceedings  to  es- 
tablish drains  are  not  civil  actions;  Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  W. 
ft  M.  R.  Co.  116  Ind.  578,  10  N.  £.  440,  holding  that  proceedings  to  condemn 
land  for  railroad  is  not  civil  action. 
Determiiuitloii  of  necessity  for  drains  and  sewers. 

Cited  in  note  in  60  L.R.A.  105,  on  who  is  to  determine  necessity  for  drains 
and  sewers. 

"What  orders  are  appealable. 

Cited  in  Lafayette  &  6.  Rapid  K  Co.  t.  Butner,  162  Ind.  460,  70  N.  E.  520, 
holding  that  denial  of  order  for  appointment  of  appraisers  in  condemnation 
proceedings  is  not  appealable. 
Validity  of  statute  fixing  fees. 

Cited  in  Henderson  v.  State,  187  Ind.  552,  24  L.R.A.  460,  36  N.  E.  257,  hold- 
ing act  fixing  compensation  of  certain  county  officers,  valid. 

4«  AM.  RSnP.  €18,  SOHEIDERER  t.  TRAVBIiliERS'  INS.  €0.  58  WIS. 

18,   1«  N.  W.   47. 
"What  Is  exposure  to  danger  within  policy. 

Cited  in  Jamison  v.  Continental  Casualty  Co.  104  Mo.  App.  306,  78  S.  W. 
812,  holding  it  question  for  court  sitting  as  jury  to  determine  whether  act  of 
railroad  employee  in  going  on  bridge  to  flag  train  was  exposure  to  unnecessary 
danger;  Richards  v.  TraveUers'  Ins.  Co.  18  S.  D.  287,  67  L.R.A.  175,  100  N.  W. 
428,  holding  that  act  of  cattle  dealer  in  climbing  on  car  is  not  exposure  to 
danger  within  meaning  of  policy;  Beard  v.  Indemnity  Ins.  Co.  65  W.  Va.  283,  64 
8.  £.  110,  holding  that  Iving  on  bench  at  side  of  building,  near  top  of  unguard- 
ed wall,  on  dark  night,  unccmscious  of  pit-fall,  is  not  ''voluntary  exposure" 
within  terms  of  accident  insurance  policy. 

Cited  in  reference  notes  in  48  A.  R.  205,  on  construction  of  ''voluntary  ex- 
posure" and  'Sralking  or  being  on  railroad"  in  accident  policy;  8  A.  S.  R.  024, 
on  falling  from  train  while  walking  in  sleep  as  self-inflicted  injury  or  voluntary 
exposure. 

Cited  in  notes  in  12  A.  8.  R.  272,  on  what  is  death  by  voluntary  exposure 
to  unnecessary  danger,  hazard,  or  perilous  adventure;  40  L.R.A.  436,  on  con- 
sciousness of  danger  as  afi'ecting  question  of  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance  policy. 
What  is  death  from  ''accidental  means"  within  policy. 

Cited  in  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527,  30  L.  ed.  740,  7  Sup. 
Ci  Rep.  685  (affirming  27  Fed.  40),  holding  death  by  hanging  while  insane 
within  policy  against  death  by  accidental  or  violent  means;  Equitable  Acci.  Ins. 
Co.  V.  Osbom,  90  Ala.  201,  13  L.R.A.  267,  0  So.  860,  holding  that  death  results 
from  "accidental  means"  where  insured  fell  against  engine  in  attempting  to 
cheek  himself  to  avoid  train;  Cowan  v.  Murich,  08  Tenn.  500,  34  L.RJ^  538, 
37  S.  W.  303,  holding  that  death  results  from  "accidental  means"  within  mean- 
ing of  policy  where  insured  shot  in  fight  by  one  whom  he  did  not  know  was 
armed;  Cady  v.  FideUty  k  C.  Co.  134  Wis.  322,  17  L.R.A.(N.S.)  266,  133  N. 
W.  967,  holding  that  term  "death"  by  suicide,  sane  or  insane,  does  not  include' 
death  by  act  of  insured  without  any  mental  purpose  of  self-destruction. 
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Cited  in  notes  in  8  A.  S.  R.  765,  on  what  is  de^th  by  accidental  means;  1 
L.R.A.(N.S.)  423,  on  insurance  against  accident  during  sleep. 
Avoidance  of  life  policy. 

Cited  in  Cady  v.  Fidelity  ft  C.  Co.  134  Wis.  322,  17  L.RJL(N.S.)  260,  113 
N.  W.  967,  holding  that  policy  is  not  avoided  by  death  of  insured  in  fit  of  de- 
lirium. 

Sufficiency  of  service  of  proofs  of  loss. 

Cited  in  Vesey  v.  Commercial  Union  Assur.  Co.  18  S.  D.  632,  101  N.  W.  1074, 
holding  delivery  of  proofs  of  loss  to  agent  of  foreign  insurance  company  au- 
thorized to  solilcit  and  deliver  policies,  sufficient. 
Sufficiency  of  complaint. 

Cited  in  Benedix  v.  German  Ins.  Co.  78  Wis.  77,  47  N.  W.  176,  holding  com- 
plaint in  action  on  policy  alleging  plaintifiTs  performance  of  all  conditions  of 
policy,  sufficient. 

46  AM.  REP.  621,  BRIFFITT  y.  STATE,  5S  WIS.  89,   16  N.  W.   Z9. 

Judicial  notice  by  court. 

Cited  in  Harris  v.  Cameron,  81  Wis.  239,  29  A.  S.  R.  891,  51  N.  W.  437,  hold- 
ing  judicial  notice  of  character  of  air  gun  taken  by  court. 

Cited  in  notes  in  89  A.  D.  694,  on  judicial  notice  of  scientific,  statistical,  and 
similar  facts;  124  A.  S.  R.  29,  on  judicial  notice  of  facts  relating  to  the  quali- 
ties and  properties  of  matter;  4  L.R.A.  38,  on  judicial  notice  of  matters  of  gen 
eral  knowledge  and  experience. 

—  As  to  intoxicating  liquors. 

Cited  in  Snider  v.  State,  81  Gn.  753,  12  A.  S.  R.  360,  7  S.  E.  631,  holding  that 
court  will  take  judicial  notice  that  alcohol  is  intoxicating;  Peterson  v.  State,  63 
Neb.  251,  88  N.  W.  549,  holding  that  court  will  take  judicial  notice  that  whisky 
and  beer  are  intoxicating;  Myers  v.  State,  93  Ind.  251;  Maier  v.  State,  2  Tex. 
Civ.  App.  296,  21  S.  W.  974,— holding  that  court  will  take  judicial  notice  of 
what  is  **beer;"  Luther  v.  State,  83  Neb.  455,  20  L.R.A.(N.S.)  1146,  120  N.  W. 
125;  State  v.  Carmody,  50  Or.  1,  12  L.R.A.(N.S.)  828,  91  Pac  446;  People  v. 
Anderson,  169  Mich.  185,  25  L.R.A.(N.S.)  446,  123  N.  W.  605,— holding  that 
witness  purchased  beer  of  respondent  in  local  option  county,  warrants  convic- 
tion without  proof  of  its  intoxicating  qualities. 

Cited  in  reference  note  in  53  A.  R.  86,  on  judicial  notice  of  beer  as  intoxicat- 
ing liquor. 

Cited  in  note  in  20  L.R.A.  648,  on  judicial  notice  as  to  whether  liquor  is  in- 
toxicating. 
What  liquors  are  intoxicating. 

Cited  in  State  v.  Schaefer,  44  Kan.  90,  24  Pac.  92,  holding  "hard  cider*'  within 
prohibition  of  sales  of  fermented  liquor  without  permit;  Pennell  v.  State,  141 
Wis.  35,  123  N.  W.  116,  on  question  whether  words  *'sha11  be  deemed  proof" 
merely  mean  to  create  rebuttable  presumption  of  fact  that  liquor  was  intoxicate 
ing  or  whether  they  are  to  be  taken  as  meaning  conclusive  evidence. 

Cited  in  note  in  12  A.  S.  R.  353,  on  intoxicating  liquors. 

—  Beer. 

Cited  in  State  v.  Teissedre,  30  Kan.  476,  2  Pac.  650,  holding  beer  presumed 
to  be  intoxicating;  Williams  v.  State,  72  Ark.  19,  77  S.  W.  597;  Com.  v.  Gavin, 
160  Mass.  523,  36  N.  E.  484;  State  v.  Dick,  47  Minn.  375,  60  N.  W.  362,— hold- 
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iDg  "beer"  intoxicating  liquor;  State  v.  Quinlan,  40  Minn.  55,  41  N.  W.  299, 
holding  that  charge  of  selling  whisky  without  license  is  not  sustained  by  proof 
of  sales  of  beer;  State  v.  Carmody,  50  Or.  1,  12  L.R.A.(N.S.)  828,  91  Pac. 
446,  holding  that  charge  of  illegal  sales  of  intoxicating  liquors  sustained  by 
proof  of  sales  of  "beer;"  Blatz  v.  Rohrbach,  116  N.  Y.  450,  6  L.R.A.  669,  22 
N.  £.  1049    (dissenting  opinion),  on  question  whether  beer  intoxicating. 

Cited   in  note  in  25  L.R.A.(N.S.)    446,  447,  448,  on  proof  of  sale  of  "beer" 
as  sustaining  conviction  under  statutes  prohibiting  sale  of  vinous,  malt,  fer- 
mented, or  intoxicating  liquors. 
Bffect  of  failure  to  instruct  Jury. 

Cited  in  Hepler  v.  State,  58  Wis.  46,  16  N.  W.  42,  holding  failure  of  court  to 
charge  jury,  no  error  where  no  requests  made  by  counsel. 
Failure  of  court  to  discharge  Jury. 

Cited  in  Odette  v.  State,  90  Wis.  258,  62  N.  W.  1054,  holding  failure  of  court 
to  discharge  jury  after  verdict,  no  error. 

46  AM.  REP.  625,  WlliCOX  y.  HEMMING,  58  WIS.  144,  15  N.  W.  435. 
Validity  of  statute  or  ordinance. 

Cited  in  Ex  parte  Cowert,  92  Ala.  94,  9  So.  225,  holding  ordinance  providing 
for  liquor  licenses,  valid;  Berry  v.  De  Maris,  76  N.  J.  L.  301,  70  Atl.  337, 
holding  that  statute  authorizing  seizure  and  sale  of  booths,  tents,  etc.,  within 
certain  distance  of  place  of  religious  worship,  is  void;  Bailey  v.  State,  30 
Neb.  855,  47  N.  W.  208,  holding  ordinance  imposing  fine  or  imprisonment  for 
violation  of  liquor  regulations,  valid  as  to  fine. 
—  As  to  animals  trespassing  or  running  at  large. 

Cited  in  Folmer  v.  Curtis,  86  Ala.  354,  5  So.  678,  holding  ordinance  providing 
for  impounding  and  sale  of  animals  running  at  large,  upon  notice  to  owner, 
valid;  Greer  v.  Downey,  8  Ariz.  164,  61  L.Rji.  408,  71  Pac.  900,  holding  statute 
authorizing  pound  keeper  to  sell  trespassing  animals,  depositing  proceeds  to 
credit  of  school  fund,  void;  Wigmore  v.  Buell,  122  Cal.  144,  54  Pac.  600,  holding 
statute  authorizing  attachment  of  trespassing  animals,  valid;  Paris  v.  Hale, 
13  Tex.  Civ.  App.  386,  35  S.  W.  333;  Burdett  v.  Allen,  35  W.  Va.  347,  14  L.R.A. 
337,  13  S.  E.  1012, — holding  statute  authorizing  city  to  impound  and  sell 
animals  running  at  large  in  streets,  valid;  Crum  v.  Bray,  121  Ga.  709,  49  S.  E. 
686,  1  A.  A  E.  Ann.  Cas.  996;  Shook  v.  Sexton,  37  Wash.  509,  79  Pac.  1093, — 
holding  statute  authorizing  municipal  corporations  to  sell  animal  found  running 
at  large,  valid. 

Cited  in  reference  notes  in  55  A.  R.  589,  on  constitutionality  of  laws  allow- 
ing the  impounding  and  selling  of  estrays;  30  A.  S.  R.  528,  on  taxation  and 
regulation  of  dogs. 

Cited  in  notes  in  97  A.  D.  89,  90,  on  power  of  legislature  to  provide  for  sum- 
mary sale  and  seizure  or  destruction  of  animals;    90  A.  S.   R.  217,  218,  on 
power  of  municipalities  as  to  animals  at  large  in  public  places;  39  L.R.A.  676, 
on  municipal  power  over  animals  running  at  large  as  nuisances. 
Power  to  make  viola tion  of  ordinances  a  crime. 

Cited  in  note  in  78  A.  S.  R.  273,  on  power  to  make  violation  of  municipal 
ordinances  a  crime. 
Constitutionality  of  municipal  power  of  nuisance. 

Cited  in  note  in  36  L.R.A.  612,  on  power  of  municipality  to  define,  prevent, 
and  abate  nuisance  as  no  infringement  of  constitutional  rights. 
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46  AM.  KEP.  6S5,  ANDRAE  Y.  HASEXTINE,  58  WIS.  S95,   17  N.  W. 

18. 
Ownership  of  party  W9ll. 

Cited  in  note  in  89  A.  S.  R.  030,    on  ownership  of  party  wall. 
Rights  of  owners  of  party  wall. 

Cited  in  Graves  v.  Smith,  87  Ala.  460,  13  A.  S.  R.  60,  6  L.R.A.  298,  6  So. 
308,  denying  right  of  part  owner  of  party  wall  to  place  window  in  part  of  wall 
raised;  Lederer  v.  Colonial  Invest.  Co.  130  Iowa,  157,  106  N.  W.  357,  8  A.  ft 
£.  Ann.  Cas.  317,  denying  right  of  one  owner  of  party  wall  to  extend  timbers 
beyond  center;  Shiverick  v.  R.  J.  Gunning  Co.  68  Neb.  29,  78  N.  W.  460, 
holding  that  builders  of  party  wall  are  owners  in  severalty  of  parts  on  land 
of  each. 

Cited  in  notes  in  92  A.  D.  295;  13  A.  S.  R.  63;  42  A.  S.  R.  720;  80  A.  a  R. 
931,  935, — on  right  of  owners  of  party  wall  to  increase  foundation,  length, 
or  height;  20  L.Rw^.(N.S.)   387,  on  right  to  raise  height  of  party  wall. 

46  AM.  REP.   687,  DONNdiliT  ▼.  DECKER,  58  WIS.  461,   17  N.  W. 

880. 
Police  power  of  state. 

Cited  in  notes  in  28  L.  ed.  U.  8.  023,  on  police  power  of  states;  1  A.  S.  R. 
645,  on  power  of  state  to  regulate  or  prohibit  sale  or  manufacture  of  articles. 
Validity  of  statutes. 

Cited  in  Reelfoot  Lake  Levee  Dist.  ▼.  Dawson,  07  Tenn.  151,  34  L.RJk.  726, 
36  S.  W.  1041,  holding  act  creating  levee  district  valid;  Huber  v.  Merkel,  117 
Wis.  355,  98  A.  S.  R.  933,  62  L.R.A.  589,  04  N.  W.  354,  holding  sUtute  forbid- 
ding  owner  of  artesian  well  to  waste  water  void;  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  127  Wis.  468,  107  N.  W.  500,  holding  statute 
regulating  practice  of  dentistry  valid;  State  v.  Redmon,  134  Wis.  89,  126  A 
S.  R.  1003,  14  L.R.A.(N.S.)  229,  114  N.  W.  137,  holding  act  requiring  upper 
berths  in  sleeping  cars  to  be  closed  when  unoccupied,  at  instance  of  occupant 
of  lower,  void. 
—Relating  to  drainage. 

Cited  in  Carson  v.  St  Francis  Levee  Dist.  50  Ark.  513,  27  8.  W.  590;  Cribbs 
V.  Benedict,  64  Ark.  555,  44  S.  W.  707, — ^holding  act  imposing  upon  lands  bene- 
fited cost  of  drainage,  valid;  Wilson  v.  Sanitary  Dist.  133  111.  443,  27  N.  E.  203; 
Heick  V.  Voight,  110  Ind.  279,  11  N.  E.  306;  Horbach  v.  Omaha,  54  Neb.  83, 
74  N.  W.  434;  Bryant  v.  Bobbins,  70  Wis.  258,  35  N.  W.  545;  State  ex  reL 
Baltzell  V.  Stewart,  74  Wis.  620,  6  L.R.A.  394,  43  N.  W.  047;  State  ex  rel. 
Gordon  v.  McNay,  90  Wis.  ]04,  62  N.  W.  917;  Re  Theresa  Drainage  Dist  90 
Wis.  301,  63  N.  W.  288, — holding  sanitary  drainage  act  valid;  Roby  v.  Shun- 
ganunga  Drainage  Dist  77  Kan.  754,  05  Pac.  300,  holding  that  legislature  has 
power  to  provide  for  organization  of  drainage  districts  which  may  embrace  parts 
of  city  with  other  territory;  Rude  v.  St  Marie,  121  Wis.  634,  00  N.  W.  460, 
holding  statute  requiring  drainage  of  swamp  lands  to  prevent  malaria,  valid; 
Gifford  Drainage  Dist.  v.  Shroer,  145  Ind.  572,  44  N.  E.  636,  sustaining  validity 
of  drainage  district  act;  Powell  v.  Com.  114  Pa.  265,  60  A.  R.  350,  7  Atl.  013, 
10  W.  N.  C.  24,  1  Pa.  Co.  Ct  04,  on  yalidity  of  act  providing  for  drainage  of 
land. 

Validity  of  drainage  proceedings. 
Cited  in  Bonnewall  ▼.  Lowe,  80  Kan.  760,  104  Pac.  853,  holding  that  yariatioa 
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from  route  for  drainage  ditch  as  described  in  petition  does  not  make  proceed- 
ings void  when  collaterally  attacked. 

Cited  in  note  in  60  Jj.KA.  187,  on  departure  from  plans  and  specifications 
as  to  route  for  drains  and  sewers. 
Condemnation  of  private  property  for  drainage  purposes. 

Cited  in  reference  note  in  94  A.  S.  R.  740,  on  power  of  legislature  to  author- 
ise condemnation  of  private  property  for  drainage  purposes. 

Cited  in  note  in  49  L.R.A.  786,  on  drainage  of  private  lands  as  public  pur- 
pose for  which  the  power  of  eminent  domain  may  be  exercised. 
Power  of  board  of  supervisors  as  to  highways  and  drainage. 

Cited  in  State  ex  rel.  Limmix  v.  Clyde,  130  Wis.  159,  109  N.  W.  985,  sus- 
taining right  of  supervisors  to  vary  route  of  proposed  highway  when  change 
immaterial;  Williams  v.  Yorkville,  69  Wis.  319,  17  N.  W.  546;  State  ex  rel. 
Witte  V.  Curtis,  86  Wis.  HO,  56  N.  W.  475, — sustaining  jurisdiction  of  super- 
visors over  laying  out  of  drainage  ditches. 
Assessment  for  local  improvement. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  506,  28  L.R.A. 
^49,  62  N.  W.  417,  to  point  that  assessments  for  street  improvements  cannot 
exceed  special  benefits  of  improvements  to  property  charged. 
Iiiablllty  for  cost  of  local  improvements. 

Cited  in  Zigler  v.  Menges,  121  Ind.  99,  16  A.  8.  R.  857,  22  N.  E.  782,  holding 
owner  of  land  drained  liable  for  part  of  cost  of  work;  Chicago,  M.  ft  St  P. 
R.  Co.  V.  Milwaukee,  89  Wis.  506,  28  L.RJL  249,  62  N.  W.  417,  holding  that 
necessary  right  of  way  of  railroad  is  not  subject  to  sale  for  benefits  from  local 
improvements. 
Taxation  to  preserve  public  health. 

Cited  in  note  in  16  A.  8.  R.  368,  on  taxation  or  assessments  for  preservation 
of  public  health. 

4«  AM.  REP.  647,  CURTIS  Y.  WOODWARD,  58  WIS.  4»»,   17  N.  W. 

S28. 
Bankruptcy  proceedings  against  partner. 

Cited  in  note  in  69  L.R.A.  72,  on  necessity  of  making  firm  or  copartners 
parties  in  individual  bankruptcy  proceedings  in  absence  of  joint  assets. 
^^Elffect  of  discharge. 

Cited  in  LoomU  v.  Wallblom,  94  Minn.  392,  69  L.R.A.  771,  102  N.  W.  1114, 
^  A.  ft  K  Ann.  Cas.  798,  holding  discharge  of  individual  liability  of  partner 
on  firm  debt  defense  to  action  against  firm;  New  York  Institution  v.  Crockett, 
117  App.  Div.  269,  102  N.  Y.  Supp.  412,  holding  individual  partner  relieved  of 
"firm  liabilities  by  discharge  in  bankruptcy. 
Rights  of  partnership  creditors. 

Cited  in  Davies  v.  Humphrey,  91  Wis.  276,  30  L.R.A.  549,  64  N.  W.  1107, 
holding  partnership  creditor  entitled  to  reach  individual  property  of  partner 
when  no  firm  assets;  Evans  v.  Virgin,  69  Wis.  155,  33  N.  W.  569,  holding  firm 
•dsbt  provable  in  bankruptcy  against  estate  of  individual  partner. 
Application  of  assets  of  Insolvent  partnership. 

Cited  in  referenee  note  in  51  A.  S.  R.  911,  on  application  of  assets  of  in- 
■solvent  partnership. 
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46   AM.   REP.    652,   POWER  v.   KINDSOUI,    58   WIS.    5S9,    17   N.   W. 

689. 
Process  as  defense  to  officer. 

Cited  in  Harris  v.  Snyder,  113  Wis.  461,  89  N.  W.  660,  holding  that  process 
is  no  defense  to  officer  having  knowledge  aliunde  of  invalidity  of  judgment. 
Replevin  of  property  taken  for  taxes. 

Cited  in  Crowell  v.  Barham,  67  Ark.  196,  21  S.  W.  33;  C.  C.  Thompson  Lum- 
ber Co.  V.  Hynes,  84  Wis.  353,  64  N.  W.  676;  Keystone  Lumber  Co.  v.  Pederson^ 
93  Wis.  466,  67  N.  W.  696;  Bonnin  v.  Zuehlke,  122  Wis.  128,  99  N.  W.  445,— 
d^iying  right  to  maintain  replevin  f*  •  property  taken  under  tax  warrant; 
Wisconsin  Oak  Lumber  Co.  v.  Laursen,  126  Wis.  484,  106  N.  W.  906,  holding 
owner  of  lumber  entitled  to  replevin  same  where  it  was  sold  for  taxes  assessed 
against  another. 
Validity  of  title  on  tax  sale. 

Cited  in  Emerson  v.  Thompson,  69  Wis.  619,  18  N.  W.  503,  holding  proof  of 
sale  under  legal  tax  warrant  necessary  to  sustain  titlo  of  purchaser  at  tax 
sale. 
Validity  of  assessment. 

Cited  ifl  Corbet  v.  Rocksbury,  94  Minn.  397,  103  N.  W.  11;  Bass  v.  Fond  du 
Lac  Co.  60  Wis.  616,   19  N.  W.  526, — holding  that  assessment   is  not  invali- 
dated by  absence  of  assessors'  affidavit  to  tax  roll. 
Validity  of  seizure  for  taxes. 

Cited  in  Enos  v.  Bemis,  61  Wis.  656,  21  N.  W.  812,  holding  that  seizure  on 
tax  warrant  entered  against  husband  of  property  of  wife  to  whom  same  taxed, 
valid. 

46  AM.  REP.   657,  WILLARD  ▼.  COMSTOCK,  58  WIS.  565,   17  N.  W. 

401. 
Right  to  injunction. 

Cited  in  Sherman  v.  Bellows,  24  Or.  653,  34  Pac.  649,  denying  right  of  private 
person  to  enjoin  location  of  public  institution  at  place  authorized  by  statute; 
Harley  v.  Lindemann,  129  Wis.  614,  8  L.R.A.(N.S.)  124,  109  N.  W.  670,  denying^ 
right  of  parent  to  enjoin  threatened  illegal  charge  of  text  books  in  scho<^ 
—  Of  taxpayers. 

Cited  in  Webster  v.  Douglass  County,  102  Wis.  181,  72  A.  S.  R.  870,  77  N. 
W.  886,  sustaining  right  of  taxpayers  to  enjoin  illegal  use  of  public  funds  in 
repair  of  highways;  Egaad  v.  Dahlke,  109  Wis.  366,  85  N.  W.  369,  sustaining 
right  of  taxpayers  to  enjoin  fraudulent  purchase  of  school  house  site;  Maxcy 
V.  Simonson,  130  Wis.  650,  110  N.  W.  803,  sustaining  right  of  taxpayer  to 
enjoin  sale  of  tax  certificates  at  unreasonably  low  price;  Lewis  v.  Eagle,  135 
Wis.  141,  116  N.  W.  361,  denying  right  of  taxpayer  to  injunction  to  prevent 
town  officers  from  levying  tax  for  public  buildings;  Stevens  v.  St.  Mary's 
Training  School,  144  111.  336,  36  A.  S.  R.  438,  18  L.R.A.  832,  33  N.  E.  962,. 
holding  taxpayers  entitled  to  enjoin  appropriation  of  funds  in  aid  of  sectarian 
schools;  Kellogg  v.  School  Dist.  No.  10,  13  Ok  la.  286,  74  Pac.  110,  holding  tax- 
payers entitled  to  enjoin  location  of  sehoolhouse  in  unauthorized  place;  Bay- 
Land  &  Improv.  Co.  v.  Washburn,  79  Wis.  423,  48.  N.  W.  492,  holding  taxpayer* 
entitled  to  enjoin  construction  of  expensive  highway  where  no  funds  for  pur- 
pose; Sage  V.  Fifield,  68  Wis.  646,  32  N.  W.  629,  holding  taxpayers  entitled  to 
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enjoin  issuance  of  town  orders  in  excess  of  amount  authorized  by  law;  Brad- 
ford V.  San  Francisco,  112  Cal.  637,  44  Pac.  912;  Humphrey  v.  Plumer,  8a 
Wis.  246,  49  N.  W.  819;  Fowler  v.  Superior,  85  Wis.  411,  54  N.  W.  800,— 
holding  taxpayers  entitled  to  enjoin  issuance  of  bonds  in  excess  of  constitutional 
limit  of  indebtedness;  Frederick  v.  Douglas  County,  96  Wis.  411,  71  N.  W. 
798,  holding  that  taxpayer  and  voter  in  county  may  maintain  action  to  restrain 
illegal  payment  of  money  by  county;  Carstens  v.  Fond  du  Lac,  137  Wis.  465, 
119  N.  W.  17,  to  point  that  taxpayer  may  bring  action  to  restrain  payment. 
of  public  funds  for  unauthorized  purposes. 
Recovery  of  public  funds  Illegally  or  wrongfully  paid  out. 

Cited  in  Wiles  v.  Mcintosh  County,  10  N.  D.  594,  88  N.  W.  710,  holding 
county  entitled  to  recover  back  excess  payments  of  salary  to  county  superin- 
tendent made  upon  false  statement  as  to  number  of  schools;  Frederick  v.  Douglas- 
County,  96  Wis.  421,  71  N.  W.  798,  holding  money  illegally  paid  county  attor- 
ney recoverable;  Land,  Log  &  Lumber  Co.  v.  Mclntyre,  100  Wis.  245,  69  A.  S^ 
R.  916,  76  N.  W.  964,  holding  money  illegally  drawn  from  treasury  by  super- 
visors for  services,  recoverable;  Zuelly  v.  Casper,  160  Ind.  455,  63  L.R.A.  133, 
67  N.  £.  103,  sustaining  right  of  taxpayers  to  recover  sum  paid  county  auditor 
in  excess  of  salary. 
Waiver  of  objection  to  capacity  to  sue. 

Cited  in  Knights  v.  State,  58  Neb.  225,  76  A.  S.  R.  78,  78  N.  W.  508,  holding 
that  objection  of  legal  capacity  to  sue  is  not  waived  by  failure  to  demur. 

46    AM.   REP.    665,    DAVIES   v.    SKINNER,    58    WIS.    638,    17    N.    W. 

427. 
liiabillty  of  tenant-in-common  for  rent. 

Cited  in  Chapman  v.  Duffy,  20  Colo.  App.  471,  79  Pac.  740,  holding  tenant 
in  common  occupying  whole  estate  liable  upon  promise  to  pay  rent  to  cotenant. 

Cited  in  reference  note  in  3  A.  S.  R.  220,  on  enforceability  of  one  cotenant 
to  pay  another  for  use  of  common  property. 

Cited  in  notes  in  62  A.  S.  R.  927,  on  liability  of  cotenant  occupying  land  for 
rent  to  other  tenants;  28  L.R.A.  835,  on  liability  of  cotenants  to  account  for 
use  and  occupation  and  rents  and  profits  where  agreement  exists. 

46  AM.  REP.  667,  DAVIS  v.  CHICAGO  &  N.  W.  R.  CO.  58  WIS.  646^ 

17  N.  W.  406. 
I>oty  to  licensee. 

Cited   in   Lauritsen  v.  American   Bridge   Co.   87   Minn.  618,  92   N.  W.   476, 
holding  owner  of  movable  scaffold   permitting  others   to   use   same  bound  to- 
exercise  ordinary  care  toward  licensees. 
—  Of  railroad  company. 

Cited  in  Felton  v.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  350, 
holding  railroad  company  licensing  public  to  cross  tracks  at  point  not  public 
crossing  bound  to  use  care  in  movement  of  trains;  Hogan  v.  Chicago,  M.  &  St. 
P.  R.  Co.  59  Wis.  139,  17  N.  W.  6J2,  holding  duty  of  railroad  company  to 
licensee  on  tracks  injured  by  backing  of  cars,  fulfilled  by  ringing  of  bell;  Farley 
V.  Cincinnati,  H.  &  D.  R.  Co.  47  C.  C.  A.  156,  108  Fed.  14;  Harriman  v.  Pitts- 
burgh, C.  A  St.  L.  R.  Co.  45  Ohio  St.  11,  4  A.  S.  R.  507,  12  N.  E.  451;  Whalen 
V.  Chicago  &  N.  W.  R.  Co.  75  Wis.  654,  44  N.  W.  849;  Johnson  v.  Lake  Superior 
Terminal  &  Transfer  Co.  86  Wis.  64,  56  N.  W.  161,— holding  railroad  company 
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licensing  use  of  grounds  by  pedestrians  bound  to  provide  lookout  and  signab 

along  way. 

Railroad  company's  duty  of  care  to  trespasser. 

Cited  in  reference  note  in  4  A.  S.  R.  620,  on  trespasser's  right  to  exact  care 
Irom  railroad  company. 
liiabllity  of  railroad  company  for  personal  injuries. 

Cited  in  Northern  P.  R.  Co.  ▼.  Craft,  10  C.  C.  A.  182,  29  U.  S.  App.  087, 
<09  Fed.  124,  holding  railroad  company  liable  for  injury  to  employee  by  negli- 
gence of  engine  hostler  in  running  him  down;  Hunt  v.  Lake  Shore  &  M.  S.  R. 
Co.  112  Ind.  60,  13  N.  E.  203,  holding  railroad  company  maintaining  tracks  in 
public  street  liable  to  pedestrian  catching  foot  in  hole. 
—  To  licensee. 

Cited  in  Pittsburgh,  C.  C.  &  St  L.  R.  Go.  y.  Simons,  108  Ind.  333,  79  N.  S. 
911,  holding  railroad  company  constructing  private  crossing  liable  to  one  in- 
jured by  negligent  operation  of  train;  Klugherz  v.  Chicago,  M.  &  St.  P.  R.  Co. 
90  Minn.  17,  101  A.  S.  R.  384,  96  N.  W.  680,  holding  one  on  land  of  railroad 
company  for  business  purposes  entitled  to  recover  for  injuries  due  to  breaking  of 
rope  used  to  unload  car;  Matthews  v.  Seaboard  Air  Line  R.  Co.  07  S.  C.  499, 
06  L.R.A.  280,  40  S.  E.  336,  holding  railroad  company  licensing  public  to  use 
way  liable  to  one  falling  into  unguarded  opening;  Clampit  v.  Chicago,  St.  P. 
A  K.  C.  R.  Co.  84  Iowa,  71,  60  N.  W.  073;  Virginia  Midland  R.  Co.  v.  White,  84 
Va.  498,  10  A.  S.  R.  874,  6  S.  E.  673,— holding  railroad  company  liable  for  kill- 
ing licensee  on  tracks  by  reason  of  failure  to  give  signals;  Roth  v.  Union  Depot 
Co.  13  Wash.  626,  31  L.R.A.  866,  43  Pac.  041,  holding  railroad  company  kick- 
ing cars  unattended  around  curve  liable  to  child  injured  while  on  tracks  as 
permitted  by  company;  McConkey  v.  Oregon  R.  ft  Nav.  Co.  86  Wash.  55,  76 
Pac.  620,  denying  liability  of  railroad  company  to  licensee  injured  by  falling 
into  hole  on  railroad  bridge  at  night;  Palmer  v.  Oregon  Short  Line  R.  Co.  34 
Utah,  400,  98  Pac.  089,  10  A.  ft  E.  Ann.  Cas.  229,  to  the  point  that  if  railroad 
permits  public  to  use  track  as  highway  it  is  liable  for  injury  to  one  using 
eame,  for  its  negligence. 
Right  of  public  to  use  railroad  right  of  way. 

Cited  in  Moody  t.  St.  Louis,  I.  M.  ft  S.  R.  Co.  89  Ark.  103,  131  A.  S.  R.  76, 
116  S.  W.  400,  holding  that  person  walking  on  railroad  track  which  has  for 
long  period  of  time  been  so  used  by  public  is  licensee  and  not  trespasser; 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  ▼.  Adair,  12  Ind.  App.  609,  39  N.  E.  072, 
holding  that  right  of  public  to  use  tracks  as  foot  way  cannot  arise  from  mere 
sufferance  of  company;  Anderson  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  87  Wis. 
196,  23  L.R.A.  203,  68  N.  W.  79,  holding  that  right  to  use  railroad  trestle  as 
footway  cannot  be  implied  from  continued  use,  where  statute  makes  such  use 
unlawful. 

Cited  in  note  in  13  L.R.A.  035,  on  implied  license  to  go  upon  railroad  track 
Oontribntory  negligence  of  infant  crossing  trade. 

Cited  in  reference  note  in  67  A.  R.  440,  on  contributory  negligence  of  infant 
in  crossing  track  at  point  where  public  are  allowed  to  cross. 
Negligence  in  obstructing  highway. 

Cited  in  note  in  4  L.R»A..  213,  on  n^ligence  in  obstructing  highway. 
Negligence  as  question  for  Jury. 

Cited  in  Merryman  v.  Hall,  124  Mich.  203,  82  N.  W.  881,  holding  it  to  be 
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question  for  jury  whether  negligence  of  fireman  in  leaving  boiler  for  40  minutes 
was  cause  of  injury  by  explosion. 

46  AM.  KEP.  683,  PIERCE  y.  PEOPIiE,   106  ILIi.   11. 
Power  of  state  over  foreign  corporations. 

Cited  in  Wright  v.  Lee,  2  S.  D.  696,  61  N.  W.  706;  Watertown  F.  Ins.  Co. 
T.  Rust,  40  111.  App.  119;  Buell  v.  Breese  Mill  &  Grain  Co.  66  III.  App.  271, 
— ^holding  statute  requiring  foreign  insurance  companies  to  obtain  certification  of 
authority  to  do  business  in  state,  valid;  American  Copying  Co.  v.  Eureka 
Bazaar,  20  S.  D.  626,  9  L.R.A.(N.S.)  1176,  108  N.  W.  16,  holding  statute  re^ 
quiring  foreign  corporations  to  obtain  certificate  before  doing  business  in  state, 
valid;  Com.  t.  Nutting,  176  Mass.  164,  78  A.  8.  R.  483,  66  N.  E.  806;  Indiana 
Millers'  Mut.  F.  Ins.  Co.  v.  People,  66  111.  App.  366, — sustaining  power  of  state 
to  exclude  foreign  insurance  companies  from  doing  business  in  state;  Supreme 
Hive  L.  M.  v.  Harrington,  227  111.  611,  81  N.  E.  633  (dissenting  opinion),  on 
power  of  state  to  prohibit  foreign  insurance  companies  to  do  business  in 
state. 

Cited  in  reference  notes  in  40  A.  8.  R.  396,  on  state's  right  to  regulate  for- 
eign insurance  companies;  78  A.  8.  R.  486,  on  power  of  state  to  exclude  foreign 
insurance  companies. 
Power  of  state  to  pnnlsh  insurance  agent. 

Cited  in  reference  note  in  34  A.  8.  R.  161,  on  power  of  state  to  punish  in 
snrance  agent. 
What  constitutes  ''doing  business"  In  state. 

Cited  in  Hacheny  v.  Leary,  12  Or.  40,  7  Pac.  329,  holding  that  taking  note 
for  policy  constitutes  doing  business  in  state  within  meaning  of  statute  requir- 
ing certificate. 

Cited  in   note  in  24  L.R.A.  296,  on  what  constitutes  "doing  business"  by 
foreign  corporation  prohibited  by  statute. 
Who  is  agent  for  Insurer  or  insured. 

Cited  in  American  F.  Ins.  Co.  v.  Brooks,  83  Md.  22,  34  Atl.  373,  holding 
that  broker  employed  to  obtain  insurance  policy  is  agent  for  assured;  Whitney 
V.  National   Masonic  AccL  Asso.   67   Minn.  472,   59  N.  W.  943,  holding  one 
soliciting  insurance  and  filling  out  blank,  presumed  to  be  agent  of  company. 
—  As  question  for  Jury. 

Cited  in  People  v.  People's  Ins.  Exchange,  126  111.  466,  2  L.R.A.  340,  18  N. 
K  774,  holding  it  to  be  question  for  jury  whether  one  has  aided  foreign  in- 
snrance  company  within  prohibition  of  statute. 
Acts  which  legislature  may  declare  criminal. 

Cited  in  note  in  78  A.  8.  R.  260,  on  acts  which  legislature  may  and  may  not 
declare  criminal. 

4f  AM.  REP.  688,  NEVIN  v.  PULLMAN  PALACB  GAR  CO.  10«  ILL. 

222. 
Sleeping  car  company  as  common  carrier. 

Cited  in  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  So.  53,  holding 
that  under  Constitution  all  sleeping  car  companies  are  common  carriers,  but 
not  technically  so  by  laws  of  Illinois. 
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Cited  in  note  in  5  A.  S.  R.  35,  on  nature  of  contract  between  sleeping  car 
company  and  passenger. 

Duties  and  liabilities  of  carriers  —  Of  passengers. 

Cited  in  Pullman  Car  Co.  v.  Krauss,  145  Ala.  395,  4  L.Rw^.(N.S.)  103,  40 
So.  398,  8  A.  &  E.  Ann.  Cas.  218,  denying  liability  of  carrier  refusing  to  accept 
passenger  affected  with  contagious  disease,  although  latter  has  ticket;  Pull- 
man Co.  V.  Lutz,  154  Ala.  517,  129  A.  8.  R.  67,  14  L.R.A.(N.S.)  907,  45  So. 
675,  holding  that  sleeping  car  company  owes  duty  to  patrons  to  notify  them  of 
their  arrival  at  destination;  Kelley  v.  Union  P.  R.  Co.  10  Colo.  455,  27  Pac 
1058,  holding  action  for  breach  of  contract  maintainable  against  carrier  by  ad- 
ministrator of  one  killed  while  riding  under  contract  for  safe  carriage;  Pull* 
man^s  Palace  Car  Co.  v.  Fielding,  62  111.  App.  577,  holding  carrier  liable  for  fail- 
ure to  provide  safe  means  for  passenger  to  get  out  of  upper  berth;  Robinson  v. 
Chicago  &,  A.  R.  CO.  135  Mich.  254,  97  N.  W.  689,  holding  carrier  liable  for 
death  of  passenger  falling  through  inclosed  vestibule  door  on  way  to  dinner; 
Aplington  v.  Pullman  Co.  110  App.  Div.  250,  97  N.  Y.  Supp.  329,  holding  car- 
*  rier  failing  to  furnish  berth  as  required  by  ticket,  liable  for  pain  and  suffering 
caused  passenger;  Sawyer  v.  £1  Paso  &  N.  E.  R.  Co.  49  Tex.  Civ.  App.  106, 
108  S.  W.  718;  Canaday  v.  United  R.  Co.  134  Mo.  App.  282,  114  S.  W.  88,— 
holding  that  carrier  of  passengers  is  liable  in  action  ex  contractu  or  ex  delicto 
for  injury  to  passenger  through  its  negligence. 

Cited  in  reference  note  in  47  A.  R.  238,  on  street  railway  company's  liability 
for  expulsion  of  sick  passenger. 

Cited  in  notes  in  26  A.  S.  R.  338,  on  duty  of  sleeping  car  company  to  furnish 
berths  to  all  entitled  to  them;  21  L.R.A.  296,  on  extent  of  liability  of  sleep- 
ing car  company  for  baggage;  5  L.R.A.(N.S.)   1013,  on  liability  for  failure  to 
supply  berth. 
—  Of  goods. 

Cited  in  Coats  v.  Chicago,  R.  I.  &  P.  R.  Co.  144  111.  App.  81,  holding  that 
damages  may  be  awarded  if  property  is  lost  because  of  failure  of  railroad  to 
transport  it. 
IVhen  action  on  the  case  will  lie. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  t.  Jenkins,  70  111.  App.  415,  holding 
that  action  on  case  lies  for  refusal  of  master  to  give  servant  "clearance  card" 
upon  severance  of  relation;  Kinnare  v.  Chicago,  70  III.  App.  106;  Bates  v. 
Bates  Mach.  Co.  120  111.  App.  563, — ^holding  that  case  lies  to  recover  damages 
resulting  from  breach  of  contract;  Standard  Brewing  Co.  v.  Hales  &  C.  Malt- 
ing Co.  70  111.  App.  363,  holding  action  on  case  maintainable  for  failure  of 
malting  company  to  deliver  barley  to  brewery  according  to  agreement. 
Character  of  action. 

Cited  in  Penoyer  v.  People,  105  111.  App.  481,  holding  nature  of  action  to  be 
determined  by  allegations,  not  form  used;  Mentzer  v.  Western  U.  Teleg.  Co. 
93  Iowa,  752,  67  A.  S.  R.  294,  28  L.R.A.  72,  62  N.  W.  1,  holding  that  recovery 
may  be  had  ex  delicto  or  ex  contractu  for  negligent  delay  in  delivery  of  tele- 
gram; Wernick  v.  St.  Louis  &  S.  F.  R.  Co.  131  Mo.  App.  37,  109  S.  W.  1027, 
holding  action  in  tort  alleged  in  complaint  alleging  neglect  of  carrier  to  ship- 
mules,  but  not  alleging  agreement  to  ship  at  any  particular  date. 

Cited  in  reference  notes  in  77  A.  S.  R.  87 ;  82  A.  S.  R.  928, — on  election  to  sue 
in  contract  or  in  tort;  98  A.  S.  R.  Ill,  on  election  between  action  on  contract 
and  action  ex  delicto. 


Digitized 


by  Google 


413  NOTES  ON  AMERICAN  REPORTS.  [688-698 

Negligence   as  nonfeasance  In  contract  between  private  parties. 

Cited  in  note  in  12  L.R.A.(N.S.)  026,  930,  on  negligence  as  nonfeasance  in 
case  of  contract  between  private  parties. 

46    AM.    REP.    698,    MAYES   v.    PEOPLE,    106    ILL.    306. 
MaUce  In  intent  to  kill. 

Cited  in  State  v.  Bailey,  190  Mo.  257,  88  S.  W.  733,  holding  malice  presumed 
from  act  in  shooting  one  when  intending  to  shoot  another;  Davis  v.  State,  51 
Neb.  301,  70  X.  W.  984,  holding  malice  presumed  from  act  of  displacing  fix- 
tures of  track  thereby  wrecking  train. 

Cited  in  reference  note  in  76  A.  S.  R.  723,  on  intent  and  malice  of  homicide. 
What  constitutes  murder. 

Cited  in  State  v.  Vaughan,  200  Mo.  1,  98  S.  W.  2,  holding  that  act  of  pris- 
oner in  killing  guard  to  escape  from  prison  is  murder. 
Wbat  constitutes  homicide. 

Cited  in  reference  note  in  31  A.  S.  R.  576,  on  shooting  at  one  person  and  kill- 
ing another  as  homicide. 

Cited  in  notes  in  90  A.  S.  R.  577,  on  unintentional  homicide  in  course  of  as- 
saults and  combats;    63   L.R.A.  376,  on  homicide   in   commission  of   felonious 
assault. 
Use  of  affidavits  to  vary  record  on  appeal. 

Cited  in  Rock  Island  v.  Larkin,  136  III.  App.  579,  holding  that  matters  not 
occurring  in  open  court  cannot  be  incorporated  into  record  by  aflfidavit;  Glover 
V.  People,  204  III.  170,  68  N.  E.  464;  Gallagher  v.  People,  211  111.  158,  71  N. 
E.  842;  Snyder  v.  Travers,  45  111.  App.  253;  Clark  v.  Hemmingson,  132  111. 
App.  619, — ^holding  that  remarks  by  counsel  to  jury  cannot  be  made  part  of 
record  by  affidavit;  Rock  Island  k  P.  R.  Co.  v.  Kepple,  106  111.  App.  303,  denying 
right  to  incorporate  remarks  of  court  into  record  by  means  of  affidavits;  Peyton 
▼.  Morgan  Park,  172  111.  102,  49  N.  E.  1003;  Winslow  v.  Guthrie,  113  111.  App. 
50;  Holland  v.  People,  132  111.  App.  449,^-denying  right  to  vary  bill  of  excep- 
tions by  affidavits. 
Objections  available  on  appeal. 

Cited  in  Clark  v.  People,  224  111.  654,  79  N.  E.  941,  holding  that  bill  of  ex- 
ceptions should  show  in  proper  place  objections  to  improper  remarks  of  coun- 
sel; Christie  v.  People,  206  111.  337,  69  N.  E.  33,  holding  objection  to  method 
in  examination  of  jurors  unavailable  on  appeal  where  error  appears  only  on 
motion  for  new  trial;  Scott  v.  People,  141  111.  195,  30  N.  E.  329,  holding  ob- 
jection to  improper  remarks  of  counsel  not  appearing  in  bill  of  exceptions,  un- 
available on  appeal;  People  v.  Nail,  242  111.  284,  89  N.  E.  1012,  holding  that 
court  on  appeal  cannot  consider  improper  statements  of  prosecuting  attorney 
sinless  they  were  objected  to  and  exception  to  ruling  or  failure  to  rule  taken. 

Cited  in  note  in  46  L.R.A.  647,  648,  on  necessity  of  perpetuation  in  record 
-of  unfair   or   irrelevant   argument  or   statement   of  facts   by   prosecuting   at- 
torney. 
SnlBclencjr  of  Indictment  on  motion  to  quash. 

Cited  in  People  v.  Jones,  242  111.  138,  89  N.  E.  711,  holding  that  motion  to 
•quaah  indictment  is  properly  overruled  if  indictment  contains  one  good  oount. 
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£ffect  on  verdict  of  quashing  one  count. 

Cited  in  Daxanbeklar  t.  People,  93  HL  App.  563,  holding  general  Terdict 
of  guilty  properly  sustained  although  one  count  in  indictment  quashed. 

46  AM.  REP.  702,  HONTICELIiO  SEMINARY  t.  PEOPIiB,   106  ILL. 
SOS. 

Property  exempt  from  taxation. 

Cited  In  Re  Swigert,  123  III  267,  14  N.  E.  32,  holding  toll  bridge  belonging  to 
city,  taxable;  People  ex  reL  Thompson  t.  First  Cong.  Churdi,  232  RL  158,  S3 
N.  £.  536,  holding  church  parsonage  taxable. 

—  School  property. 

Cited  in  Chicago  t.  University  of  Chicago,  228  HL  605,  81  N.  K  1138, 10  A.  & 
E.  Ann.  Cam.  669  (affirming  131  IlL  App.  361),  holding  dormitories  and  dining 
halls  part  of  college  and  exempt  under  ordinance  from  water  tax;  Montgomery  t. 
Wyman,  130  IlL  17,  22  N.  E.  845,  holding  property  of  one  carrying  on  school  for 
profit,  taxable;  People  ex  reL  Thomps<m  t.  St  Francis  Xavier  Female  Academy, 
233  IlL  26,  84  N.  E.  55,  holding  school  play  grounds  exempt;  Monticello  Semin- 
ary T.  Madison  County,  242  Dl.  477,  90  N.  E.  178,  holding,  that  proof  that  prop- 
erty assessed  belongs  to  institution  of  learning  is  not  sufficient  to  show  it  is 
exempt  from  taxation;  Mt.  Hermon  Boys'  School  t.  Gill,  145  Mass.  139,  13  K. 
E.  354,  holding  products  of  property  owned  by  boys'  school,  proceeds  from  salt 
of  which  used  for  school,  exempt;  Academy  of  Sacred  Heart  ▼.  Irey,  61  Neb.  765, 
71  N.  W.  752,  holding  property  of  young  ladies  seminary  exempt;  State  ▼.  Fisk 
University,  87  Tenn.  233,  10  S.  W.  284,  holding  property  of  college  for  colored 
students  exempt. 

Cited  in  notes  in  47  L.  ed.  U.  S.  645,  on  exemption  of  property  of  educational 
institutions  from  taxation  as  affected  by  use  for  other  than  educational  pur- 
poses; 19  L.R.A.  293,  on  effect  of  secular  use  of  property  of  educational  institu- 
tion upon  its  right  to  exemption  from  taxation. 

46  AM.  REP.   705,  WABASH,   ST.  li.   A  P.  R.  CO.  ▼.  PEYTON,   106 

ILL.  5S4. 
Idablllty  of  railroad  company. 

Cited  in  Doyle  t.  Toledo,  S.  &  M.  R.  Co.  127  Mich.  94,  89  A.  S.  R.  456,  54 
LIt.A.  461,  86  K.  W.  524,  holding  railroad  company  liable  for  injury  to  brake- 
nian  by  fall  of  shed  of  brick  kiln  orer  switch  track;  GaWeston,  H.  lb  S.  A.  R. 
Co.  ▼.  Croskell,  6  Tex.  Ciy.  App.  163,  25  S.  W.  486,  holding  carriers  jointly  le- 
sponsible  for  personal  injuries,  jointly  liable  to  one  injured;  Floody  ▼.  Great 
Northern  R.  Co.  102  Minn.  81,  13  LJa.A.(N.S.)  1196,  112  N.  W.  875,  holding  rail- 
road company  liable  to  servant  for  negligence  of  employee  of  union  depot  com- 
pany. 

Cited  in  note  in  66  L.R.A.  141,  on  liability  of  railway  company  for  acts  of 
independent  contractor  where  injuries  result  from  employer's  nonperformance  ef 
absolute  duties  in  respect  to  operation  of  completed  plant. 

—  lioaslng  road. 

Cited  in  Murray  t.  Lehigh  Valley  R.  Co.  66  Conn.  512,  32  L.RJL  539,  84  At7. 
506;  Hannibal  k  Si,  J.  R.  Co.  t.  Martin,  111  IlL  219;  Chollette  t.  Omaha  A  R. 
Valley  R.  Co.  26  Neb.  159,  4  LHA,  135,  41  N.  W.  1106;  Logan  y.  North  Carolina 
R.  Co.  116  N.  C.  940,  21  8.  E.  959;  Harden  ▼.  North  Carolina  R.  Co.  129  N.  C 
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354,  55  luRJL  784,  85  A.  S.  R.  747,  40  S.  £.  184,— folding  company  leasing  rail- 
road liable  for  negligent  injuriea  by  lessee. 

Cited  in  reference  note  in  57  A.  R.  25,  on  railroad's  liability  for  negligence  of 
lessee. 

Cited  in  notes  in  71  A.  D.  295,  on  liability  of  railroads  for  torts  of  their  les- 
sees; 58  A.  S.  R.  148,  on  liability  of  lessor  of  railway  to  persons  other  than  the 
lessee;  44  LJlJL.  754,  on  liability  of  lessor  c '  railroad  for  injuries  to  employees 
due  to  negligence  of  other  company  using  road  under  lease,  license,  or  other  con- 
tract. 

^  Using  tracks  of  otber  roads. 

Cited  in  Brady  v.  Chicago  &  G.  W.  R.  Co.  67  L.R.A.  712,  52  C.  C.  A.  48,  114 
Fed.  100,  holding  railroad  company  using  tracks  of  another  line  by  permission, 
liable  for  injuries  to  employee  by  negligence  of  employee  of  licensing  company;. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Wolff,  13  111,  App.  437,  holding  carrier  placing 
passenger  on  defective  platform  used  in  conmion,  liable  for  negligent  injuries; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  56  Kan.  601,  44  Pac.  628,  holding  company 
running  trains  on  track  of  another  company,  liable  for  injury  to  passenger  on 
train  of  latter  company  by  negligence  of  own  engineer;  Littlejohn  v.  Fitchburg 
R.  Co.  148  Mass.  478,  2  L.R.A.  502,  20  N.  E.  103,  holding  carrier  using  tracks  of 
another  company  with  knowledge  of  their  defective  condition,  liable  for  result- 
ing injury  to  passenger;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Cagle,  53  Ark.  347,  14 
S.  W.  89;  Denver  &  R.  G.  R.  Co.  v.  Sullivan,  21  Colo.  302,  41  Pac.  601;  Story  v. 
Concord  Jb  M.  R.  Co.  70  N.  H.  364,  48  Atl.  288,— holding  railroad  company  oper- 
ating trains  over  tracks  of  another  company,  liable  for  injuries  to  own  servant 
due  to  defective  condition  of  track;  Floody  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
109  Minn.  228,  134  A.  S.  R.  771,  123  N.  W.  815,  18  A.  &  E.  Ann.  Cas.  274,  hold- 
ing that  railroad  running  trains  over  leased  tracks  is  not  relieved  of  duty  it  owes 
to  employees  to  use  care  to  provide  for  safe  operation  of  trains;  Engel  v.  New 
York,  P.  Jb  B.  R.  Co.  160  Mass.  260,  22  L.R.A.  283,  35  N.  E.  547  (dissenting  opin- 
ion), on  liability  of  carrier  using  tracks  of  another  company  for  injuries  from 
defective  condition  of  tracks. 
—-For  Injnrles  on  connecting  line. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Dumpser,  60  111.  App.  93,  holding  carrier  sell- 
ing excursion  tickets  good  over  connecting  line  liable  for  injuries  on  latter  line. 
I>aniage8  as  question  for  Jury. 

Cited  in  Smith  v.  Chicago,  P.  &  St.  L.  R.  Co.  236  111.  369,  86  N.  E.  150,  hold- 
ing question  as  to  amount  of  damages  for  negligent  injury,  for  jury;  Sheridan  v. 
Peoria  R.  Co.  241  111.  469,  89  N.  E.  798,  holding  that  supreme  court  cannot  con- 
sider amount  of  damages  in  negligence  case. 

Cited  in  note  in  26  L.R.A.  385,  on  reviewing  power  of  appellate  court  to  in- 
terfere with  verdict  for  excessive  damages. 

46   AM.   REP.    709,   WILSON  t.   BRANCH,    77   VA.   65. 

VaUdlty  of  infant's  deed. 

Cited  in  note  in  18  A.  S.  R.  583,  on  validity  of  infant's  deed  of  conveyance. 
Afflrmance  or  disaffirmance  of  Infant's  deed. 

Cited  in  StuU  t.  Harris,  51  Ark.  294,  2  L.R.A.  741,  11  8.  W.  104,  holding  in- 
fant married  woman  joining  husband  in  deed  of  own  land  entitled  to  disaffirm 
daring  husband's  life  time;  Birch  v.  Linton,  78  Va.  584,  49  A.  R.  381,  holding 
infant's  deed  not  affirmed  by  mere  sUence;  Linville  v.  Greer,  165  Mo.  380,  65 
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S.  W.  579;  Darraugh  v.  Blackford,  84  Va.  609,  5  S.  E.  642,— holding  infaDt  feme 
covert  entitled  to  disaifirin  deed  upon  reaching  majority. 

Cited  in  notes  in  18  A.  S.  R.  677,  on  disaffirmance  of  deeds  within  reasonable 
time  after  reaching  majority;  18  A.  S.  R.  679,  on  disaffirmance  of  deeds  of  in- 
fant feme  covert  after  reaching  majority. 
Iiaches  as  bar  to  action  by  infant. 

Cited  in  Robinett  v.  Robinett,  1  Va.  Dec.  834,  19  S.  E.  845,  holding  that  laches 
is  no  bar  to  action  by  infanta  to  surcharge  administrator's  account;  Patrick  v. 
Stark,  62  W.  Va.  602,  59  S.  E.  606,  holding  that  legal  disability  will  excuse  de- 
lay in  suing  for  enforcement  of  purely  equitable  right. 
Right  to  redeem  from  foreclosnre. 

Cited  in  Thompson  ▼.  Paris,  63  N.  H.  421,  holding  right  of  mortgagor  to  re- 
deem barred  by  foreclosure  under  statute. 
Dower  as  property. 

Cited  in  Hoy  v.  Vamer,  100  Va.  600,  42  S.  E.  690,  holding  that  contingent  right 
of  dower  is  not  property. 
Widow's  right  of  dower. 

Cited  in  Land  v.  Shipp,  100  Va.  337,  41  S.  E.  742,  holding  that  widow  entitled 
to  dower  cannot  bo  compelled  to  accept  money,  but  may  require  that  land  be  set 
apart. 

46  AM.  REP.  715,  WESTERN  U.  TEIiEO.  OO.  T.  REYNOLDS,   77  VA. 

17S. 
lilabllity  for  delay  or  nondelivery  of  telegram. 

Cited  in  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  33;  Sutton  v.  State, 
86  Tenn.  696,  33  LJl.A.  589,  36  S.  W.  697;  Western  U.  Teleg.  Co.  v.  Mellon,  96 
Tenn.  66,  33  S.  W.  725, — holding  addressee  of  telegram  entitled  to  recover  dam- 
ages for  nondelivery;  Western  U.  Teleg.  Co.  v.  Sheffield,  71  Tex.  570,  10  A.  S.  R. 
790,  10  S.  W.  752;  Brooks  v.  Western  U.  Teleg.  Co.  26  Utah,  147,  72  Pac  499,— 
holding  telegraph  company  liable  for  failure  to  deliver  message,  importance  of 
which  is  ascertainable  from  contents;  Smith  v.  Western  U.  Teleg.  Co.  57  Mo. 
App.  259,  denying  liability  of  telegraph  company  for  delay  in  transmission  of 
message  due  to  condition  of  wires;  Wells  v.  Western  U.  Teleg.  Co.  144  Iowa,  606, 
138  A.  S.  R.  317,  24  L.R.A.(N.S.)  1045,  123  N.  W.  371,  to  point  that  telegraph 
company  is  liable  for  all  damages  resulting  from  failure  to  perform  any  duty  re- 
quired  by  law  relating  to  transmission  and  receipt  of  messages. 

Cited  in  reference  note  in  10  A.  S.  R.  797,  on  duty  of  telegraph  company  to 
deliver  promptly  message  known  to  be  important. 

Cited  in  notes  in  81  A.  D.  614,  on  telegraph  company's  general  duties  and  lis- 
hilities;  81  A.  D.  615;  24  E.  R.  C.  784,  787,— on  liability  of  telegraph  company 
negligently  transmitting  message. 
»  Cipher  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Wilson,  32  Fla.  527,  37  A.  S.  R.  125,  22 
L JI.A.  434,  14  So.  1 ;  Abeles  v.  Western  U.  Teleg.  Co.  37  Mo.  App.  554,— holding 
telegraph  company  liable  for  nominal  damages  only  for  delay  in  sending  cipher 
message. 

Cited  in  reference  note  in  37  A.  S.  R.  134,  on  liability  of  telegraph  company 
with  regard  to  cipher  messages. 
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Elements  of  dmnuiges  for  negligence  In  transmission  of  telegram. 

Cited  in  reference  notes  in  48  A.  R.  305,  on  measure  of  damages  for  failure 
or  delay  in  delivery  of  cipher  message;  6  A.  S.  R.  565,  on  damages  recoverable 
against  telegraph  company  for  negligence  in  delivery  of  message;  10  A.  S.  R. 
780,  on  knowledge  of  importance  of  telegraph  message  as  affecting  question  of 
damages;  41  A.  8.  R.  85,  on  damages  for  failure  to  deliver  telegram. 

Cited  in  note  in  117  A.  S.  R.  287,  on  elements  of  damages  for  failure  of  tele- 
graph companies  to  transmit  or  deliver  messages. 
•"Mental  anguish. 

ated  in  \oung  v.  Western  U.  Teleg.  Co.  107  N.  C.  370,  22  A.  &  R.  883,  9 
L.RJL  669,  11  S.  E.  1044,  holding  telegraph  company  liable  for  damages  for 
mental  anguish  due  to  nondelivery  of  message  announcing  sickness  of  wife; 
Connelly  v.  Western  U.  Teleg.  Co.  100  Va.  51,  93  A.  S.  R.  919,  56  L.R.A.  663, 
40  S.  E.  618,  denying  right  to  recover  for  mental  anguish  due  to  nondelivery  of 
telegram. 

Bight  to  damages  In  addition  to  penalty. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Irvine,  84  Va.  553,  5  S.  E.  532,  holding  actual 
damages  in  addition  to  penalty,  recoverable  under  statute  by  passenger  for  car- 
rier's refusal  to  carry  baggage. 
Reasonahleness  of  mles  of  carrier  or  telegraph  company. 

Cited  in  Johnston  v.  Western  U.  Teleg.  Co.  33  Fed.  362,  holding  condition  that 
telegraph  company  shall  not  be  liable  for  errors  unless  claim  presented  with- 
in 30  days  after  message  sent,  unreasonable;  Norfolk  &  W.  R.  Co.  v.  Wysor, 
82  Va.  250,  holding  rule  of  carrier  that  coupons  shall  be  void  if  detached  from 
commutation  tickets,  reasonable. 

Cited  in  notes  in  71  A.  D.  465,  466,  on  power  of  telegraph  company  to  make 
regulations  as  to  sending  of  messages;  71  A.  D.  472,  on  validity  of  condition  as 
to  dpher  or  obscure  messages;  2  UELA.  601,  on  reasonableness  of  regulations 
of  telegraph  companies. 
Right  to  new  trial  for  erroneous  instmctlons. 

Cited  in  Richmond  R.  &  Electric  Co.  v.  Garthright,  92  Va.  627,  53  A.  S.  R. 
839,  32  LJLA.  220,  24  S.  E.  267,  denying  right  to  new  trial  for  erroneous  in- 
structions, where  court  can  see  that  verdict  would  have  been  same  if  correct 
instructions  given. 

4f  AM.  REP.   7SS,  PARSIiSTT  ▼.  MARTIN,   77  VA.  S7«. 
Liability  of  trustee  for  loss  of  funds. 

Cited  in  Atterberry  v.  McDuffee,  31  Mo.  App.  610,  denying  liability  of  trustee 
for  loss  of  funds  deposited  in  solvent  bank;  Gregory  v.  Parker,  87  Va.  451,  18 
8.  E.  801,  denying  liability  of  committee  of  lunatic  for  loss  of  funds  deposited 
in  solvent  bank;  Barton  v.  Ridgeway,  92  Va.  162,  23  S.  E.  226,  denying  liability 
of  commissioner  for  funds  deposited  in  solvent  bank  and  lost  as  result  of  war; 
Slauter  v.  Favorite,  107  Ind.  291,  57  A.  R.  106,  4  N.  E.  880,  holding  guardian  not 
liable  for  loss  of  ward's  funds  loaned  on  bond  and  mortgage. 

Cited  in  reference  note  in  8  A.  6.  R.  531,  on  guardian's  liability  for  loss  re- 
sulting from  investment  of  ward's  money. 

C^ted  in  notes  in  75  A.  D.  449,  on  personal  liability  of  guardians;  21  L.R.A. 
<K.8.)  400,  on  liability  of  guardian  for  loss  of  bank  deposit. 
Am.  Rep.  VoL  XIX.— 27. 
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—  Executor  or  administrator. 

Cited  in  Summers  v.  Reynolds,  95  N.  C.  404,  holding  executor  procuring  part- 
ner to  bid  at  sale  and  taking  payment  in  worthless  money,  liable  to  estate;. 
Jones  V.  Jones,  86  Va.  845,  11  S.  £.  426,  holding  that  executor  with  wide  dis- 
cretion as  to  estate  is  not  liable  for  losses  resulting  from  errors  of  judgment; 
Le  Grand  ▼.  Fitch,  79  Va.  635,  denying  liability  of  administrator  for  losaes^ 
resulting  from  existence  of  war. 

Cited  in  note  in  14  JjJRJl  106,  on  liability  of  executors  or  trustees  for  loM  of 
deposit  caused  by  war. 

46  AM.  REP.  740,  BREEDING  v.  DAVIS,   77  VA.  689. 
Attachabllity  of  contingent  interest. 

Cited  in  Howbert  ▼.  Cauthom,  100  Va.  649,  42  S.  E.  683,  holding  that  oontingoit 
remainder  is  not  attachable  for  debts;  King  v.  Davis,  137  Fed.  222;  Welsh  ▼. 
Solenberger,  85  Va.  441,  8  S.  E.  91;  Bankers'  Loan  &  Invest.  Co.  v.  Blair,  99 
Va.  606,  86  A.  S.  R.  914,  39  S.  E.  231;  Guernsey  v.  Lazear,  51  W.  Va.  328,  41 
S.  K  405, — ^holding  that  judgment  against  husband  is  no  lien  on  estate  by  curtesy 
before  wife's  death. 

Husband's  interest  in  wife's  property. 

Cited  in  Browne  v.  Bockover,  84  Va.  424,  4  S.  E.  745,  holding  husband's  right 
of  curtesy  cut  off  by  wife's  conveyance;  Alexander  v.  Alexander,  85  Va.  353,  1 
L.R.A.  125,  7  S.  E.  335,  holding  husband's  right  of  curtesy  destroyed  by  statute 
providing  that  husband  shall  have  no  estate  in  wife's  property;  State  ex  rel. 
Thompson  v.  McAllister,  38  W.  Va.  485,  24  L.R.A.  343,  18  S.  E.  770   (dissent-  i 

ing  opinion),  on  husband's  right  of  curtesy  in  wife's  lands.  ' 

Cited  in  reference  note  in  3  A.  S.  R.  213,  on  when  husband  is  entitled  to  cur-  i 

tesy. 

Cited  in  notes  in  62  A.  S.  R.  197 ;  84  A.  S.  R.  445,-— on  effect  of  married  women'a  | 

statutes  on  estates  by  curtesy;  112  A.  S.  R.  572,  on  definition  of  tenancy  by  the  j 

curtesy;   128  A.  S.  R.  481,  489,  on  nature  and  existence  of  estates  of  tenancy  i 

by  the  curtesy;   19  L-R^A..  259,  on  power  of  legislature  to  change  or  destroy  I 

estates  by  curtesy. 
Constrnction  of  devise. 

Cited  in  Barton  v.  Brent,  87  Va.  385,  13  S.  E.  29,  holding  that  husband  takes 
estate  in  fee  upon  death  of  wife,  under  devise  to  them  in  fee  in  case  of  failure 
of  issue. 

46  AM.  REP.  747,  KIRBT  v.  COM.  7  7  VA.  681. 
Admissibility  of  declarations  as  part  of  res  gestae. 

Cited  in  Metropolitan  R.  Co.  v.  Collins,  1  App.  D.  C.  383,  holding  dedarationa 
of  street  car  transfer  agent  made  from  2  to  5  minutes  after  accident  that  eon> 
ductor  would  get  into  trouble,  inadmissible  in  action  for  injury  as  part  of  res 
gestffi;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind.  566,  9  A.  S.  R.  883,  2  L.R^. 
520,  19  N.  E.  453,  holding  declarations  of  decedent  made  two  minutes  after  in- 
jury, admissible  as  part  of  res  gestae;  State  v.  Day,  100  Mo.  242,  12  S.  W.  365, 
holding  evidence  inadmissible  as  part  of  res  gestee  unless  contemporaneous  with 
principal  fact;  State  v.  Murphy,  16  R.  I.  528,  17  Atl.  998,  holding  declarations 
of  one  assaulted,  made  10  to  15  minutes  afterwards,  describing  assailant,  admis- 
sible as  part  of  res  gests;  Jones  v.  Com.  86  Va.  740,  10  S.  £.  1004,  holding  dec- 
larations of  prisoner  made  quarter  mile  from  scene  of  robbery  and  ten  minutes 
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after  occurrence,  inadmissible  as  part  of  res  gestse;  Sample  v.  Consolidated  Light 
&  R.  Co.  60  W.  Va.  472,  57  L.R.A.  186,  40  S.  E.  597,  holding  declaration  by  motor- 
man  that  he  saw  child  but  thought  he  could  pass,  made  while  car  on  body,  admis- 
sible in  action  for  injury  as  part  of  res  gestas;  Cluverius  v.  Com.  81  Va.  787, 
(dissenting  opinion),  on  admissibility  of  declarations  as  part  of  res  gestae. 

Cited  in  reference  notes  in  50  A.  R.  583,  on  competency  of  declarations  of 
▼ietlm  soon  after  robbery  as  res  gestse;  53  A.  R.  387,  on  declarations  as  res 
gestsd  in  murder;  28  A.  S.  R.  933,  on  admissibility  of  declarations  of  injured 
party  as  part  of  res  gestae. 

Cit^  in  notes  in  95  A.  D.  59,  63,  on  necessity  that  acts  and  declarations  be 
contemporaneous  with  principal  transaction  to  be  admissible  as  part  of  res  ges- 
t»;  68  A.  R.  184,  as  to  when  declarations  are  part  of  the  res  gestae;  19  L.R.A. 
738,  on  how  near  the  main  transaction  declarations  must  be  made  to  constitute 
part  of  res  gestae;  11  E.  R.  C.  291,  on  the  doctrine  of  res  gestae. 

Admissibility  of  statement  of  accused. 

Cited  in  Wood  v.  Gordon,  59  W.  Va.  321,  52  S.  E.  261,  holding  sworn  statement 
of  accused  taken  by  magistrate  to  determine  whether  inquest  necessary,  admis- 
sible on  trial  for  murder;  State  v.  May,  62  W.  Va.  129,  57  S.  E.  366,  holding  that 
statements  by  one  accused  of  murder,  made  as  witness  upon  preliminary  examina- 
tion, if  objected  to,  cannot  be  given  in  evidence. 
Impeachment  of  evidence  given  at  former  trial  by  witness  since  deceased. 

Cited  in  reference  note  in  50  A.  R.  162,  on  impeachment  of  evidence  given  at 
a  former  trial  by  a  witness  since  deceased. 

4  6  AM.  RKP.  750,  MTLUSR  TOBACCO  MANUFACTORY  t.  COMMERCE^ 

45  N.  J.  li.  18. 
lilablllty  for  fraud  on  rival  trader. 

Cited  in  Amos  H.  Van  Horn  v.  Coogan,  52  N.  J.  Eq.  380,  28  Atl.  788,  hold- 
ing one  using  trademark  of  rival  trade,  liable  to  latter;  Wirtz  v.  Eagle  Bottling 
Co.  60  N.  J.  Eq.  164,  24  Atl.  658,  holding  one  using  label  of  another  trader, 
liable  to  latter;  International  Silver  Co.  v.  William  H.  Rogers  Corp.  66  N.  J. 
£q.  119,  57  Atl.  1037,  2  A.  &  E.  Ann.  Cas.  407,  holding  one  liable  for  selling  as 
own,  goods  of  rival  trader. 

Cited  in  note  in  4  L.R.A.(N.S.)  961,  on  necessity  of  fmudulent  intent  to 
justify  injunction  against  unfair  competition. 

46   AM.  REP.    754,  MASSET  v.   COLVILIjE,   45  N.  J.  li.    119. 
Priirilege  from  service  of  process. 

Cited  in  Hoflfman  v.  Circuit  Ct.  Judge,  113  Mich.  109,  67  A.  S.  R.  468,  38 
L1.R.A.  663,  71  N.  W.  480,  holding  attorney  privileged  from  service  of  process 
while  attending  court;  Christian  v.  Williams,  111  Mo.  429,  20  S.  W.  96,  holding 
that  under  statute  one  while  attending  court  as  witness  in  county  in  which  he 
does  not  reside  is  not  protected  from  service  of  summons  in  another  action. 

Cited  in  reference  notes  in  77  A.  D.  402,  on  privilege  of  witness  from  arrest; 
27  A.  S.  R.  745,  on  privilege  of  witnesses  from  service  of  process. 

Cited  in  notes  in  20  A.  S.  R.  324,  on  immunity  of  witness  from  process;  76 
A.  S.  R.  535,  536,  on  exemption  of  officers  from  service  of  civil  process. 
^Of  nonresident. 

Cited  in  Bolgiano  v.  Gilbert  Lock  Co.  73  Md.  132,  25  A.  S.  R.  582,  20  AtL 
788,  holding  that  nonresident  who  comes  to  this  state  as  witness  is  exempt 
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from  serrioe  of  process  for  eommencemeiit  of  civil  action;  Green  ▼.  Wright,  35 
Mo.  App.  298,  holding  party  to  siiit  coming  within  jurisdiction  to  attend  trial, 
subject  to  service  of  process;  Hale  v.  Wharton,  73  Fed.  739;  First  Nat.  Bank 
V.  Ames,  39  Minn.  179,  39  N.  W.  308;  Ela  t.  Ela,  68  N.  H.  312,  36  Atl.  15; 
Mulheam  v.  Press  Pub.  Co.  63  N.  J.  L.  163,  11  L.RJL  101,  21  AtL  186; 
Richardson  v.  Smith,  74  N.  J.  L.  Ill,  65  Atl.  162,— holding  nonresident  com- 
ing into  state  as  witness  exempt  from  service  of  process. 

Cited  in  notes  in  76  A.  S.  R.  536,  539,  on  exemption  of  nonresident  parties 
from  service  of  civil  process;  25  L.RJL  721,  727,  731,  733,  on  privilege  of  non- 
resident witness  from  suit. 
Remedy  for  serrioe  of  process  on  priTlleged  person. 

Cited  in  note  in  76  A.  S.  R.  542,  on  remedy  for  service  of  process  on  privileged 
person. 

46  AM.  RBP.  757,  HOTT  ▼.  NEWBOLD,  45  N.  J.  Ii.  219. 
Proof  of  death. 

Cited  in  reference  note  in  6  A.  S.  R.  166,  as  to  how  death  is  generally  proved. 

Cited  in  note  in  137  A.  S.  R.  723,  on  proof  of  death  in  cases  of  accident  and 
life  insurance. 
Presumption  of  death  from  absence. 

Cited  in  Burkhardt  v.  Burkhardt,  63  N.  J.  Eq.  479,  53  Atl.  296,  holding  mar- 
riage  of  wife  after  expiration  of  husband's  absence  for  seven  years  presumed  to 
be  valid;  Re  Sternkopf,  72  N.  J.  Eq.  356,  65  Atl.  177,  to  point  that  death  is  pre- 
sumed to  have  occurred  at  termination  of  seven  years  from  time  when  person 
was  last  heard  from;  Nehring  v.  McMurrian,  94  Tex.  45,  57  S.  W.  943,  holding 
presumption  of  death  from  absence  rebutted  by  proof  that  witness  met  person 
of  same  name  within  statutory  period;  Flood  v.  Growney,  126  Mo.  262,  28  S. 
W.  860;  Meyer  v.  Madreperla,  68  N.  J.  L.  258,  96  A.  S.  R.  536,  53  AtL  477; 
Boggs  V.  Harper,  35  W.  Va.  554,  31  S.  E.  943,— holding  one  absent  from 
home  seven  years  without  being  heard  of,  presumed  to  be  dead. 

Cited  in  reference  notes  in  52  A.  S.  R.  816,  on  presumptions  of  death  after 
seven  years'  absence;  55  A.  S.  R.  546,  on  presumption  of  death  from  absenoe. 

Cited  in  notes  in  91  A.  D.  528,  on  necessity,  to  support  presumption  of  death 
from   absence,  that  person   shall  not   have  been   heard   from  during  absenoe; 
92  A.  D.  705;  53  A.  R.  827, — on  presumption  of  death. 
—  Bnrden  of  proof. 

Cited  in  Evans  v.  Stewart,  81  Va.  724,  holding  burden  of  shovring  death  of 
absentee  within  seven  years  upon  one  alleging  fact. 

Cited  in  note  in  104  A.  S.  R.  201,  on  rebuttal  of  presumptiim  and  burden  of 
proof  as  to  death. 

Dedaratlons  of  deceased  wife  to  rebut  presumption  of  husband's  deatli. 

Cited  in  reference  note  in  47  A.  R.  526,  on  admissibility  of  declarati<ms  of 
deceased  wife  to  rebut  presumption  of  husband's  death. 

46  AM.  HEP.  779,  STATE  v.  PATTERSON,  45  N.  J.  Ii.  SIO. 
Police  power  of  mnnlclpallty. 

Cited  in  referenos  note  in  8  A.  S.  R.  549,  on  police  powers  of  municipal  oor- 
porationt. 
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—  As  to  bnlldlncs. 

Cited  in  reference  note  in  93  A.  S.  R.  406,  on  power  of  munieipality  to  re- 
qiiire  outer  walls  of  building  to  be  of  speeific  thickness. 
Validity  of  statute  requiring  fire  escapes. 

Cited  in  Cincinnati  v.  Steinkamp,  64  Ohio  St.  284,  43  N.  E.  490,  holding  stat- 
ute requiring  erection  of  fire  escapes  on  eertain  buildings,  valid. 

46  AM.  REP.   776,  MORTON  T.  RETlTNOIiDS,   45  N.  J.  Ij.   S26. 
Ijocation  of  partition  fence. 

Cited  in  note  in  68  A.  D.  634,  on  location  of  partition  fence. 

46  AM.  REP.  778,  GRAVES  ▼.  STATE,  45  N.  J.  li.  347. 
Insanity  as  defense  to  crime. 

Cited  in  State  ▼.  Lewis,  20  Nev.  333,  22  Pac  241,  holding  burden  of  showing 
insanity  upon  one  making  that  defense  to  prosecution  for  murder;  State  ▼. 
Stuff,  9  Idaho,  116,  72  Pac  664;  State  t.  Clark,  34  Wash.  485,  101  A.  S.  R. 
3006,  76  Pac  98, — holding  insanity  as  defense  to  crime  must  be  shown  beyond 
reasonable  doubt;  State  v.  Herron,  77  N.  J.  L.  623,  71  Atl.  274,  holding  that  it 
is  not  error  to  refuse  to  charge  that  if  evidence  creates  reasonable  doubt  of 
defendant's  sanity  jury  must  find  defendant  not  guilty  on  ground  of  insanity. 

Cited  in  notes  in  97  A.  D.  177;   76  A.  S.  R.  92,— on  burden  of  proof  as  to 
insanity  set  up  as  an  excuse  for  crime;  39  T>.R.A.  739,  on  proof  of  insanity  in 
eriminal  cases  by  preponderance  of  the  evidence. 
Irresistible  impnlse  as  excnse  for  crime. 

Cited  in  note  in  18  L.R.A.  226,  on  irresistible  impulse  as  an  excuse  for  crime. 
Sufficiency  of  indictment. 

Cited  in  Bergemann  t.  Backer,  167  U.  S.  666,  39  L.  ed.  846,  16  Sup.  Ct.  Rep. 
72,  holding  indictment  charging  murder  without  indicating  degree  of  crime, 
sufficient;  Andrews  y.  People,  33  Colo.  193,  108  A.  S.  R.  76,  79  Pac  1031,  hold- 
ing indictment  for  murder  committed  in  attempt  to  rob,  sufficient  without  al- 
l^ation  as  to  robbery;  Ketline  v.  State,  69  N.  J.  L.  468,  36  Atl.  1033,  holding 
that  indictment  is  not  insufficient  for  failure  to  state  time  of  crime;  Titus  ▼. 
Stote,  49  N.  J.  L.  36,  7  Atl.  621 ;  Bullock  v.  State,  65  N.  J.  L.  557,  86  A.  S.  R. 
MS,  47  AtL  62, — ^holding  indictment  charging  murder  in  language  of  statute, 
sufficient. 
Validity  of  verdict  for  crime  differing  from  one  charged. 

Cited  in  Ex  parte  Curnow,  21  Nev.  33,  24  Pac.  430,  holding  verdict  of  assault 
with  intent  to  kill 'under  indictment  for  murder,  no  error. 
Jurisdiction  of  court  to  review  sentence. 

Cited  in  Gens  v.  State,  68  N.  J.  L.  482,  34  Atl.  816,  denying  jurisdiction  of 
court  to  review  erroneous  sentence  on  verdict  of  guilty. 
Statute  defining  degree  as  creating  new  crime. 

Cited  in  Brown  v.  State,  62  N.  J.  L.  666,  42  Atl.  811,  holding  that  statute 
defining  murder  in  first  degree  did  not  create  new  crime. 

46  AM.  REP.  781,  DUDIiBY  v.  CAMDEN  A  P.  FERRY  OO.  45  N.  J.  L. 

S68. 
liiablllty  of  ferryman. 

Cited  in  reference  note  in  87  A.  J>.  722,  on  liability  of  keeper  of  common  fer* 
Tj  towards  goods. 
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Cited  in  note  in  6S  L.RA.  159,  on  duty  of  ferryman  to  maintain  pit^per  iMuniert 
to  protect  passengers  and  property. 
Contributory  negligence  barring:  recovery. 

Cited  in  Hoboken  Land  &  Improv.  Co.  v.  Lally,  48  N.  J.  L.  604,  7  AtL  426, 
holding  ferry  passenger  leaving  horse  unattended  at  foot  of  street  at  which 
guard  chain  had  been  left  down  guilty  of  contributory  negligence  barring  recovery 
for  drowning  of  horse. 

Cited  in  notes  in  55  A.  D.  668,  669;  12  L.R.A.  280, — on  necessity  that  con- 
tributory negligence  to  be  a  defense  be  the  proximate  cause  of  the  injury. 
Negligence  as  proximate  cause  of  injury. 

Cited  in  note  in  12  L.R.A.  284,  on  defendant's  negligence  as  proximate  cause 
of  injury. 

Negligence  in  leaving  horse  unhitched  in  highway. 

Cited  in  note  in  10  L.R.A.(N.S.)  846,  on  negligence  in  leaving  horse  unhitched 
in  highway. 

46  AM.  REP.  789,  GIBBS  v.  STATE,  45  N.  J.  li.  379. 
Grounds  for  quashing  indictment. 

Cited  in  SUte  v.  Corrigan,  139  Fed.  768;  People  v.  Reigle,  120  Mich.  78,  78 
N.  W.  1017, — holding  indictment  properly  quashed  because  grand  jury  irr^ular- 
ly  procured;  Lang  v.  New  Jersey,  209  U.  S.  467,  52  L.  ed.  894,  28  Sup.  Ct.  Rep. 
594;  State  v.  Hoffman,  71  N.  J.  L.  286,  68  Atl.  1012,— denying  right  to  quash 
indictment  because  one  grand  juror  beyond  age  limit;  State  v.  Turner,  72  N. 
J.  L.  404,  60  Atl.  1112,  denying  right  to  quash  indictment  against  corporation 
because  foreman  of  grand  jury  stockholder;  State  v.  Lang,  76  N.  J.  L.  1,  66 
Atl.  942,  holding  that  improper  composition  of  grand  jury  does  not  constitute 
ground  for  plea  in  abatement;  State  v.  McCarthy,  76  N.  J.  L.  296,  69  Atl.  1075, 
holding  that  where  sheriff  fails  to  summons  grand  jury  impartially  court  may, 
upon  motion,  quash  indictment  found  by  such  grand  jury;  State  v.  Brewster, 
70  Vt.  341,  42  L.RJL.  444,  40  Atl.  1037,  denying  motion  to  quash  indictment  be- 
cause state's  attorney  took  stenographer  before  grand  jury. 
Grand  Jurors  —  Qualifications  of. 

Cited  in  note  in  28  L.R.A.  200,  on  opinion  and  prejudice  as  disqualifying 
grand  juror. 

—  Objections  to. 

Cited  in  notes  in  12  A.  S.  R.  906,  on  challenges  to  array  of  grand  jury; 
27  L.  ed.  U.  S.  868,  as  to  when  and  how  objecticns  to  grand  jurors  must  be 
taken. 

—  Fraud  in  drawing. 

Cited  in  note  in  27  L.R.A.  786,  on  fraud  in  drawing  grand  jurors, 
littbor  by  prisoner  as  part  of  prison  discipline. 

Cited  in  note  in  27  L.R.A.  697,  on  right  to  compel  prisoner  to  labor  as  part 
of  prison  discipline. 

46  AM.  REP.  789,  BERNSHOUSB  ▼.  ABBOTT,  45  N.  J.  Ii.  5S1. 

Action  by  undisclosed  principal. 

Cited  in  note  in  66  A.  S.  R.  922^^  on  necessity  of  undisclosed  principal's  ae- 
eepting  all  burdens  and  conditions  in  contracts  of  agents  sued  upon. 
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—  l>efenses  to. 

Cited  in  notes  in  55  A.  S.  R.  921,  on  defenses  in  actions  by  undisclosed  prin- 
cipals on  contracts  made  with  agents;  28  LJt.A.(N.S.)  232,  on  right  in  action 
by  undisclosed  principal  to  defenses  available  in  action  by  agent. 
Notice  of  a^ncy. 

Cited  in  Rhea  v.  Buckley  Custom  Shirt  Mfg.  Co.  81  Mo.  App.  400,  holding 
notice  of  agency  presumed  from  possession  of  knowledge  as  would  cause  ordi- 
nary prudent  person  to  suspect  agency. 
Implied  power  of  agent. 

Cited  in  Foster  v.  Graham,  166  Mass.  202,  44  N.  E.  129;  Sertoli  v.  Smith,  69 
Vt  425,  38  Atl.  76;  Talboys  v.  Boston,  46  Minn.  144,  48  N.  W.  688,— holding 
agent  to  solicit  orders  for  goods  without  authority  to  agree  to  set  off  of  price 
against  debt. 
Bindingr  effect  of  acts  of  factor  acting  for  undisclosed  principal. 

Cited  in  note  in  2  £.  R.  C.  409,  on  binding  effect  of  acts  of  factor  acting  for 
principal  but  concealing  latter's  right. 

46  AM.  RKP.  792,  TRADE  INS.  CO.  t.  BARRACMFF,  45  N.  J.  Ij.  548. 
Husband's  Interest  In  wife's  property. 

Cited  in  Hall  v.  Otterson,  62  N.  J.  Eq.  522,  28  Atl.  907;  Re  Beggans,  67 
N.  J.  Eq.  572,  59  Atl.  874,— holding  husband  entitled  to  right  by  curtesy  wife's 
property  upon  her  death;  Gardner  &  M.  Co.  v.  Herold,  76  N.  J.  L.  524,  72  Atl. 
24,  to  point  that  husband  living  with  wife  on  her  land  has  no  estate  in  land. 
^—Insurable  interest. 

Cited  in  Mietke  v.  Milwaukee  Mechanics'  Ins.  Co.  113  Mich.  166,  71  N.  W. 
463,  holding  that  husband  has  insurable  interest  in  property  held  under  con- 
tract  running  to  himself  and  wife  jointly;  Milliken  v.  Woodward,  64  N.  J.  L. 
444,  45  Atl.  796.  holding  that  husband  has  insurable  interest  in  property  held 
by  himself  and  wife;  Doremus  v.  Paterson,  69  N.  J.  Eq.  188,  57  Atl.  548.  hold- 
ing that  husband  has  insurable  interest  in  wife's  property;  Tyree  v.  Virginia 
Ins.  Co.  65  W.  Va.  63,  104  A.  S.  R.  983,  66  L.R.A.  667,  46  S.  E.  706,  2  A.  &  E. 
Ann.  Cas.  30,  holding  that  husband  living  in  wife's  house  located  on  her  sepa- 
rate  estate  has  no  insurable  interest  therein;  Horsch  v.  Dwelling  House  Ins. 
Co.  77  Wis.  4,  8  L.R.A.  806,  45  N.  W.  945,  holding  that  husband  taking  title 
to  property  in  wife's  name  has  insurable  interest  therein. 

Cited  in  reference  note  in  30  A.  S.  R.  806,  on  husband's  insurable  interest  in 
wife's  property. 

Cited  in  notes  in  104  A.  S.  R.  992,  on  husband's  insurable  interest  in  wife's 
property  where  he  acts  as  her  agent;  104  A.  S.  R.  992;  66  L.R.A.  660, — on 
insurable  interest  of  husband  in  wife's  personalty;  66  L.R.A.  659,  on  insurable 
interest  of  husband  in  wife's  property  as  tenant  by  curtesy;  66  L.R.A.  661,  on 
insurable  interest  in  wife's  property  arising  from  right  to  use  and  profits. 
What  constitntes  Insurable  interest. 

Cited  in  notes  in  52  L.R.A.  333,  334,  on  necessity  of  insurable  interest  at 
time  of  policy  and  at  time  of  loss;  13  E.  R.  C.  210,  on  insurable  interest. 
Liability  to  partial  owner  nndcr  policy  on  whole  interest. 

Cited  in  Western  Assur.  Co.  v.  Stoddard,  88  Ala.  606,  7  So.  379,  holding 
company  issuing  policy  covering  whole  title  to  one  holding  partial  title  with 
knowledge  of  fact,  liable  for  face  of  policy;  Home  Ins.  Co.  v.  Gibson,  72  Miss. 
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68,  17  So.  13,  holding  company  issuing  policy  covering  entire  interest  to  one 

having  only  leasehold  estate  with  knowledge  of  such  interest,  liable  for  foil 

amount;    St.  Clara  Female  Academy  v.  Northwestern  Nat.  Ins.  Co.  98  Wis. 

257,  67  A.  S.  R.  805,  73  N.  W.  767,  holding  insured  entitled  to  recover  face  of 

policy  although  not  sole  owner,  where  agent  insured  while  title  knowing  insured's 

interest. 

liocatlon  of  stock  as  affecting  insurance  tbereon. 

ated  in  Lathers  v.  Mutual  F.  Ins.  Co.  135  Wis.  431,  22  LJUL(NJ3.)  848, 
116  N.  W.  1,  16  A.  k  E.  Ann.  Cas.  659,  holding  that  insurance  policy  ooveriog 
barn  and  "live  stock  therein,  on  farm  and  from  li^tning  at  large"  covers 
horse  temporarily  in  another  person's  bam. 

Cited  in  note  in  26  L.RJL  241,  on  location  of  live  stock  as  affecting  fire  in- 
surance thereon. 
Forfeiture  of  insnranoe  policy. 

Cited  in  Arnold  v.  Empire  Mut  Annuity  ft  L.  Ins.  Co.  3  Ga.  App.  685,  60  8. 
E.  470,  holding  that  policy  is  not  forfeited  by  nonpayment  of  premium  note^ 
Insurance  Co.  of  N.  A.  v.  Bachler,  44  Neb.  649,  62  N.  W.  911,  holding  that  pol- 
icy is  not  avoided  by  insured's  silence  as  to  encumbrance;  Resskr  v.  Fidelity 
Mut.  L.  Ins.  Co.  110  Tenn.  411,  75  6.  W.  735,  holding  poli^  avoided  by  failure 
to  pay  premium  note  when  so  stipulated. 
Discretion  of  Judge  as  to  manner  of  trial. 

Cited  in  Bodee  v.  SUte,  57  N.  J.  L.  140,  30  AtL  681,  holding  order  of  proof 
at  trial  of  indictment,  within  discretion  of  trial  judge;  Crosby  t.  Wells,  73 
N.  J.  L.  790,  67  Atl.  295,  holding  manner  of  conducting  trial  and  examining 
witnesses  within  discretion  of  trial  judge. 
Sufficiency  of  exception  or  objection. 

Cited  in  Garretson  v.  Appleton,  58  N.  J.  L.  386,  holding  exception  to  refnsai 
to  grant  nonsuit  not  stating  grounds  for  motion,  unavailable  on  appeal;  Ot- 
towa  Tribe,  No.  16,  L  0.  R.  M.  v.  Munter,  60  N.  J.  L.  459,  38  AtL  696,  holding 
exception  to  refusal  to  direct  verdict,  not  disclosing  grounds  of  motion,  unavail- 
able on  appeal;  Jackson  v.  Consolidated  Traction  Co.  69  N.  J.  L.  25,  35  AtL 
754;  Wallace  v.  Leber,  65  N.  J.  L.  195,  47  AtL  430;  Hopwood  v.  Atha  ft  I.  Co.  6S 
N.  J.  L.  707,  54  AtL  435;  State  v.  MacQueen,  69  N.  J.  L.  522,  55  AtL  1006,— 
holding  objection  to  evidence  not  stating  reason,  unavailable  on  appeal;  Addis 
V.  Rushmore,  74  N.  J.  L.  649,  65  AtL  1036,  holding  general  objection  to  evi- 
dence, unavailable  on  appeal. 
Questions  to  be  considered  on  appeal. 

Cited  in  Zeliff  v.  North  Jersey  Street  R.  Co.  69  N.  J.  L.  541,  55  AtL  96,  hold- 
ing that  question  of  absence  of  evidence  of  negligence  of  defendant  is  not  open 
for  consideration  upon  motion  for  nonsuit  based  solely  upon  contributory  negli- 
gence; Yetter  v.  Gloucester  Ferry  Co.  76  N.  J.  L.  249,  69  Atl.  1079,  holding  that 
reasons  for  direction  of  verdict,  which  are  not  presented  to  trial  court,  will  not 
be  entertained  by  court  by  review. 
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OASES    IN  47    AM.  REP. 


47  AM.   RKP.   1,  TIIiIiMAN  ▼.  DAVIS»   95  N.  Y.   17. 

Followed  without  discuMion  in  Loomis  v.  Doud,  95  N.  Y.  651. 
Heanln^  of  word  "heirs." 

Cited  in  Blagge  ▼.  Balch,  162  U.  S.  439,  40  L.  ed.  3032,  16  Sup.  Ct.  Rep.  853; 
C<^;aii  y.  MeCabe,  23  Misc.  739,  52  N.  Y  Supp.  48;  Train  v.  Davis,  49  Misc.  162, 
98  N.  Y.  Supp.  816;  Re  Sinzheimer,  5  Dem.  321,— holding  word  "heirs"  when 
used  in  »  will  to  indicate  beneficiaries  to  be  etiuivalent  to  ''next  of  kin"  in 
absence  of  circumstances  indicating  different  intention;  United  States  v.  Braz- 
eau,  79  Fed.  464,  holding  heirs  of  an  insured  to  be  those  who  would  take  his 
personal  estate  in  case  of  intestacy;  whore  it  appears  from  context  that  that 
was  intention;  Chew  t.  Keller,  100  Mo.  362,  13  S.  W.  395;  Bayley  v.  Beekman, 
62  Misc.  567,  117  K.  Y.  Supp.  88,— holding  that  word  ''heirs"  as  used  in  will 
of  realty  in  which  wife  did  not  have  dower  interest,  did  not  include  widow: 
Plank's  Estate^  9  Lane  L.  Rev.  249,  holding  that  where  fimds  are  to  be  distrib- 
uted on  death  of  cestui  que  trust  to  his  "heirs"  word  "heirs"  is  equivalent  to 
representatives  or  distributees;  Ford's  Appeal,  47  Phila.  Leg.  Int.  374,  holding 
that  under  will  of  personalty  word  heirs  meant  those  entitled  to  take  under 
statute  of  distributions;  Re  Schnitzler,  61  Misc.  218,  114  N.  Y.  Supp.  934, 
holding  that  word  "heirs"  when  used  in  connection  with  personalty  means  next 
of  kin  or  those  related  by  blood  who  take  personal  estate;  Kalbach  v.  Clark, 
133  Iowa,  215,  12  L.R.A.(N.S.)  801,  110  N.  W.  599,  12  A.  &  E.  Ann.  Cas. 
647,  holding  that  those  who  take  personalty  by  inheritance,  are  technically 
next  of  kin  and  not  heirs;  Geoffroy  v.  Gilbert,  15  Misc.  60,  36  N,  Y.  Supp. 
884;  Gilliam  v.  Guaranty  Trust  Co.  Ill  App.  Div.  656,  97  N.  Y.  Supp.  768,— 
holding  word  "heirs"  to  refer  to  persons  related  to  one  by  blood  unless  a  dif- 
ferent  sense  is  apparent;  Re  Allison,  53  Misc.  222,  102  N.  Y  Supp.  887,  holding 
word  heirs  when  applied  to  the  succession  of  personal  property  to  mean  next 
of  kin;  Vogt  T.  Vogt,  26  App.  D.  C.  46;  Steinway  ▼.  Steinway,  163  N.  Y.  183, 
57  N.  £.  312;  McCormidc  v.  Burke,  2  Dem.  137,— holding  word  "heirs"  when 
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applied  to  legacies  must  be  interpreted  to  mean  "next  of  kin;"  Seits  t.  Messer- 
schmitt,  117  App.  Biv.  401,  102  N.  Y.  Supp.  732  (dissenting  opinion),  on  con- 
struction of  word  ''heirs;**  Dodge's  Appeal,  106  Pa.  216,  51  A.  R.  519,  41  Phila. 
Leg.  Int.  449,  holding  word  "heirs*  is  to  be  understood  in  its  technical  sense 
unless  contrary  intent  is  apparent;  Ashton's  Estate,  134  Pa.  390,  9  Atl.  699, 
26  W.  N.  C.  41,  holding  word  may  be  used  in  its  popular  sense  in  the  disposition 
of  personal  property. 

Cited  in  reference  note  in  47  A.  R.  216,  on  bequest  to  heirs  of  deceased  woman 
AS  including  surviving  husband. 

Cited  in  notes  in  8  LJI.A.  732,  on  construction  of  word  'Tieirs;"  13  LJLA. 
46,  as  to  who  are  heirs. 

Distinguished  in  Lawton  v.  Corlies,  127  N.  Y.  100,  27  N.  E.  847,  holding  un- 
der facts  that  "heirs-at-law**  indicated  persons  to  whcnn  property  would  descend 
in  course  of  intestacy;  Armstrong  v.  Galusha,  43  App.  Div.  248,  60  N,  Y. 
Supp.  1,  holding  that  whole  will  and  extraneous  facts  disclosed  by  record  was  to 
be  considered. 
Widow  as  heir  or  next  of  kin. 

Cited  in  Miller  v.  Maujer,  82  App.  Div.  419,  81  N.  Y.  Supp.  576;  Hess  v. 
Zahn,  57  Misc.  615,  307  N.  Y.  Supp.  961;  Burns  v.  Bums,  190  N.  Y.  211,  82 
N.  E.  1107;  Snider  v.  Snider,  11  App.  Div.  171,  42  N.  Y.  Supp.  613,— holding 
a  widow  neither  next  of  kin  nor  an  "heir;"  Griswold  v.  Sawyer,  66  Hun,  12, 
on  same  point;  Johnson  v.  Knights  of  Honor,  63  Ark.  255,  8  L.R.A.  732,  13 
S.  W.  794,  holding  a  widow  not  one  of  the  heirs  of  her  deceased  husband  when 
the  meaning  of  the  word  "heirs"  used  in  a  certificate  of  life  insurance,  where 
there  is  no  context  to  explain  the  word;  Kaiser  v.  Kaiser,  13  Daly,  622  (re- 
versing 3  How.  Pr.  N.  S.  104),  holding  phrase  "my  legal  heirs"  to  include  in 
a  will  made  by  an  uneducated  person  to  include  wife;  United  States  Trust 
Co.  V.  Miller,  67  Misc.  600,  109  N.  Y.  Supp.  938,  holding  "next  of  kin"  not  to 
include  widow  of  testator  in  absence  of  evidence  of  intention  to  include  her. 

Cited  in  reference  note  in  61  A.  R.  519,  on  widow  as  heir  of  husband  within 
will. 

Distinguished  in  Lyons  v.  Yerex,  100  Mich.  214,  43  A.  S.  R.  452,  58  N.  W.  1112, 
holding  widow  to  be  an  "heir  at  law"  under  statutes  of  state  where  a  policy 
of  insurance  was  payable  to  "heirs  at  law." 
^'Legal  representatlTes." 

Cited   in   Davies   v.   Davies,   55    Conn.   319,    11   Atl.   500,   holding   "personal 
representative"  to  mean  next  of  kin. 
Rules  of  constrnctlon  for  wills. 

Cited  in  Austin  v.  Oakes,  48  Hun,  492,  1  N.  Y.  Supp.  307,  holding  that  the 
intention  of  the  testator  is  the  prime  object  in  construction  of  all  wills. 

Cited  in  note  in  12  L.R.A.  723,  on  rule  in  Shelley's  Case. 

47  AM.  REP.  9,  PRICHARD  T.  THOBiPSON,  95  N.  Y.  76. 
Certainty  in  gifts  to  charitable  naes. 

Cited  in  Allen  v.  Stevens,  161  N.  Y.  122,  56  N.  E.  668  (reversing  33  App.  Div. 
485,  54  N.  Y.  Supp.  8,  which  reversed  22  Misc.  158,  49  N.  Y.  Supp.  431), 
holding  that  by  statute  the  common  law  of  charities  was  restored  and  neither 
want  of  definite  beneficiary  nor  of  trustee  is  fatal;  Butler  v.  Green,  16  N.  Y. 
Supp.  888;  Gross  v.  Moore,  68  Hun,  412,  22  N.  Y.  Supp.  1019, — holding  a  devise 
of  a  trust  without  a  certain  beiyeficiary  who  can  claim  its  enforcement  is  void 
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at  common  law;  Murray  v.  Miller,  178  N.  Y.  316,  70  N.  E.  870;  Loch  v.  Mayer, 
50  Miac  442,  100  N.  Y.  Supp.  837,— on  same  point;  People  v.  Powers,  147 
N.  Y.  104,  35  L.R^  502,  41  N.  E.  432  (reversing  8  Misc.  628,  83  Hun,  449, 
28  N.  Y.  Supp.  950),  holding  where  a  gift  to  a  charitable  use  is  so  indefinite 
as  to  be  incapable  of  enforcement  by  a  judicial  decree,  gift  is  void;  Brennan 
V.  Winkler,  37  S.  C.  457,  16  S.  E.  190,  holding  a  trust  for  education  of  young 
men  for  "priesthood"  void;  Mount  v.  Tuttle,  40  Misc.  456,  82  N.  Y.  Supp. 
655,  holding  gift  void  when  in  trust  for  "Protestant  Episcopal  jurisdiction** 
of  a  named  territory  where  there  was  not  such  corporation  existing;  Webster 
V.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W.  353,  holding  same  as  to  a  direc- 
tion  to  expend  money  "for  charitable  purposes;*'  McHugh  v.  McCoIe,  97  Wis. 
166,  40  L.R.A.  724,  72  N.  W.  631,  holding  same  as  to  a  trust  for  a  named  church 
which  church  is  unincorporated;  Fosdick  v.  Hempstead,  125  N.  Y.  581,  11 
L.RA.  715,  26  N.  E.  801,  holding  a  bequest  to  a  town  in  trust  in  perpetuity  for 
the  benefit  of  the  poor  of  the  town  not  confined  to  those  for  whose  support  the 
town  is  under  a  statutory  liability,  to  be  invalid;  dissenting  opinion  in  Re 
Ingersoll,  59  Hun,  571,  14  N.  Y.  Supp.  22  (reversing  2  Connoly,  453,  12  N.  Y. 
Supp.  103),  on  the  invalidity  of  devise  to  Baptist  church  where  church  was  un- 
incorporated. 

Cited  in  reference  notes  in  49  A.  R.  141,  as  to  what  bequests  for  charitable 
purposes  are  void  for  uncertainty;  1  A.  S.  R.  416,  on  validity  of  devises  and  be- 
quests to  charitable  uses. 

Cited  in  notes  in  60  A.  R.  230,  on  uncertainty  of  designation  in  charitable 
bequest;  64  A.  S.  R.  758,  761,  769,  on  certainty  and  unity  required  in  charitable 
trusts;  3  L.R.A.  149,  on  sufficiency  of  designation  of  beneficiaries  in  bequest  for 
charitable  use;  12  L.R.A.  415,  giving  instances  of  bequests  held  void  for  un- 
certainty of  cestui  que  trust;  14  L.R.A. ( N.S. )  82,  on  creation  and  general 
requisites  of  trust  for  charity  or  religion  in  jurisdictions  repudiating  statutes 
of  uses;  14  L.R.A.(N.S.)  127,  on  necessary  certainty  as  to  beneficiaries  in  be- 
quest as  applied  to  relief  of  poor;  14  L.R.A. ( N.S. )  147,  on  certainty  as  to 
amount  of  bequest  for  charity  or  religion;  14  L.R.A.(N.S.)  119,  on  necessary 
certainty  as  to  beneficiaries  of  bequest  for  charity  or  religion;  6  E.  R.  C.  579, 
on  validity  of  bequest  in  trust  for  charitable  purposes. 

Distinguished  in  Re  Black,  1  Onnoly,  477,  5  N.  Y.  Supp.  452;  Holland  v. 
Smyth,  40  Hun,  372, — ^holding  a  devise  for  purpose  of  having  prayers  said  in 
a  Roman  Catholic  church  for  the  repose  of  the  testator's  soul,  valid;  Willets  v. 
Willets,  35  Hun,  401,  as  not  applicable  where  there  is  an  absolute  gift  to 
persons  named. 
•"Devises  with  power  to  select  beneficiaries. 

Cited  in  Re  O'Hara,  95  N.  Y.  403,  47  A.  R.  53,  holding  that  a  devise  cannot 
become  the  equivalent  of  a  general  power  of  attorney;  Read  v.  Williams,  125 
N.  Y.  560,  21  A.  S.  R.  748,  26  N.  E.  730;  Holland  v.  Alcock,  108  N.  Y.  312, 
2  A.  S.  R.  420,  16  N.  E.  305, —  holding  fact  that  power  is  given  to  executors 
to  select  beneficiaries  does  not  make  devise  valid ;  Tilden  v.  Green,  130  N.  Y.  29, 
27  A.  S.  R.  487,  14  L.R.A.  33,  28  N.  E.  880  (affirming  64  Hun,  231,  7  N.  Y. 
Supp.  382,  which  affirmed  18  N.  Y.  S.  R.  752,  2  N.  Y.  Supp.  584),  holding  a 
charitable  gift  void  where  the  trustees  are  given  unlimited  discrimination  as  to 
the  selection  of  beneficiaries;  Simmons  v.  Burrell,  8  Misc.  388,  28  N.  Y.  Supp. 
625,  holding  bequest  to  church  in  trust  to  purchase  material  for  garments  for 
poor  children  attending  Sabbath  school  was  too  indefinite;   Fairchild  v.  Edson, 
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364  N.  Y.  109,  61  A«  S.  R.  609,  48  N.  £.  541  (affirming  77  Hun,  298,  28  N.  Y. 
Supp.  401),  holding  game  as  to  a  deriae  to  exeeutors  to  be  divided  by  than 
among  aueh  unincorporated  religious  benevolent  and  charitable  societies  in  New 
York  City  as  fixed  by  them;  Re  Foley,  2  Connoly,  298,  10  N.  Y.  Supp.  12, 
holding  same  as  to  a  trust  to  be  ''bestowed"  as  trustee  may  "wisely  direct" 

Cited  ilk  notes  in  12  L.R^(N.S.)  1181,  on  validity  of  devise  or  bequest 
for  charitable  purposes  which  leaves  selection  of  objects  of  charity  and  bene- 
ficiaries entirely  to  discretion  of  executor  or  trustee;  14  L.RJL(NJ3.)  138,  on 
selection  of  beneficiaries  by  trustees  in  bequest  for  charity  or  religion. 

Distinguished  in  Atwater  v.  Russell,  49  Minn.  67,  61  N.  W.  629,  holding  a 
charitable  trust  to  the  Protestant  Episcopal  Church  in  the  city  of  Minneapolis 
if  they  satisfy  trustees  that  they  will  permanently  sustain  St.  Barnabas  Hospi- 
tal as  a  Church  Hospital,  to  be  valid;  Re  Fitzsimmons,  29  Misc.  204,  61  N.  T. 
Supp.  486,  holding  under  statute  a  gift  in  trust  to  a  rector  in  aid  of  pariah 
poor,  valid. 
Perpetual  trusts. 

Cited  in  Wood's  Estate,  16  N.  Y.  8.  R.  722,  on  trusts  <^ensive  to  rule  against 
perpetuities. 
Gifts  in  trust  or  for  individual  beneat. 

Cited  in  Wetmore  v.  New  York  Inst,  for  Blind,  18  N.  Y.  S.  R.  732,  9  N.  Y. 
Supp.  177,  holding  gift  was  not  personal  to  legatee  who  had  already  been  pro- 
vide for  and  where  a  purpose  to  benefit  charity  was  disclosed. 

47  AM.  REP.   14,  NASSAU  BANK  v.  JONES,   96  N.  Y.   US. 
Acts  of  corporation  ultra  vires. 

Cited  in  Industrial  &  General  Trust  v.  Tod,  66  App.  Div.  39,  67  N.  Y.  Supp. 
362,  holding  the  act  of  an  insurance  company  in  assuming  a  greater  amount 
of  risk  than  allowed  by  statute  to  be  ultra  virea. 

Cited  in  note  in  70  A.  S.  R.  166,  on  executory  contracts  under  doctrine  of 
ultra  vires. 
Purchase  of  stocks  of  other  corporations. 

Cited  in  Dunbar  v.  American  Teleph.  A  Teleg.  Co.  224  111.  9,  116  A.  S.  R.  132, 
79  N.  E.  423,  8  A.  A  E.  Ann.  Cas.  67,  holding  the  purchase  of  stock  in  another 
corporation  for  purpose  of  controlling  it  to  be  an  ultra  vires  act. 

Cited  in  note  in  9  L.RJL  660,  on  corporation's  right  to  purchase  shares  of 
stock  of  other  corporations. 
—Purchase  of  stocks  by  banking  corporation. 

Cited  in  Bank  of  Commerce  v.  Hart,  37  Neb.  197,  40  A.  S.  R.  479,  20  L.RA. 
780,  66  N.  W.  631,  denying  the  power  of  a  banking  corporation  to  become  a 
stockholder  in  an  insurance  company. 
Banking  powers. 

Cite  J  in  Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y.  136,  19  A.  S.  R.  482,  9 
L.RA.  708,  26  N.  E.  264,  holding  speculative  contracts  for  purchase  of  cotton 
fields,  entered  into  by  a  savings  bank,  to  be  ultra  vires;  Gkiuse  v.  Commonwealth 
Trust  Co.  196  N.  Y.  134,  24  L.RJL(N.S.)  967,  89  N.  E.  476;  Kavanaugh  v. 
Commonwealth  Trust  Co.  64  Misc.  303,  118  N.  Y.  Supp.  758,— holding  that 
trust  company  has  only  such  powers  as  are  conferred  upon  it  by  charter  and 
banking  laws,  and  no  powers  will  be  implied. 
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Bffect  on  contract  where  act  is  nltra  Tires. 

Cited  in  Slater  Woolen  Co.  v.  Lamb,  143  Mass.  420,  9  N.  E.  823,  sustaining 
right  of  a  corporation  to  recover  value  of  goods  sold  by  it  under  an  ultra  vires 
contract;  Gorrell  v.  Home  L.  Ins.  Co.  11  C.  C.  A.  240,  24  U.  S.  App.  188,  63 
Fed.  371,  holding  in  an  action  upon  a  note  payable  to  an  insurance  company 
a  plea  that  the  taking  of  such  a  note  was  an  ultra  vires  act  not  good. 

47  AM.  REP.  90,  TODD  t.  \inEBER,  95  N.  T.  181. 
Liability  of  father  to  support  of  child. 

Cited  in  note  in  74  A.  D.  780,  on  necessity  for  establishment  for  express  or 
implied  authority  to  purchase  or  contract  to  pay,  to  hold  parent  liable  for 
necessaries  furnished  child. 
« Bastard  child. 

Cited  in  People  ex  rel.  Dunkirk  Excise  Comrs.  v.  Shulman,  8  App.  Div.  514, 
40  N.  T.  Supp.  779,  11  N.  T.  Crim.  Rep.  353,  on  nonliability  at  common  law 
of  father  to  support  his  bastard  child;  Rosseau  v.  Rouss,  180  N.  Y.  116,  72 
N.  E.  916,  to  point  that  contract  of  putative  father  of  child  to  pay  third  per- 
son for  its  support  is  valid. 
Father's  promise  to  support  an  illegitimate  child. 

Cited  in  Van  Epps  v.  Redfield,  34  L.RJL  360,  holding  valid,  an  agreement 
by  putative  father,  to  conv^  property  to  mother,  in  consideration  of  her  sup- 
porting child;  Rosseau  v.  Rouss,  91  App.  Div.  230,  86  N.  Y.  Supp.  497,  holding 
the  natural  obligation  arising  out  of  his  relation  to  the  child  is  a  sufficient 
consideration  for  a  contract  on  his  part  to  pay  for  his  support;  People's  Bank 
k  T.  Co.  V.  Weidinger,  73  N.  J.  L.  433,  64  Atl  179,  holding  that  father's 
pnunise  to  mother  to  pay  mother  a  certain  amount  for  support  of  an  illegiti- 
mate child  not  enforceable  unless  services  are  performed  or  money  expended 
on  strength  of  it. 
Consideration  for  promise. 

Cited  in  Buchanan  v.  Tilden,  158  N.  Y.  109,  70  A.  S.  R.  454,  44  L.R.A.  170, 
52  N.  E.  724  (reversing  5  App.  Div.  354,  39  N.  Y.  Supp.  228),  holding  the 
relation  of  husband  and  wife  to  afford  an  ample  consideration  for  covenants; 
Phalen  v.  United  SUtes  Trust  Co.  186  N.  Y.  178,  7  L.R.A.(N.S.)  734,  78  N.  E. 
943,  9  A.  &  E.  Ann.  Cas.  595,  sustaining  right  of  son  who  is  party  to  an  ante- 
nuptial settlement  entered  into  by  his  father  in  contemplation  of  son's  mar- 
riage, to  make  no  discrimination  against  him  by  will  to  be  enforceable  by  son; 
Myers  v.  Cronk,  45  Hun,  401,  holding  where  promisee  does  an  act  relying  on  a 
promise  that  in  consideration  thereof  the  promisor  will  do  a  certain  act,  such 
promise  will  be  upheld;  Watertown  Nat.  Bank  v.  Bagley,  62  Misc.  380,  116 
K.  Y.  Supp.  772,  holding  that  delay  in  enforcing  claim  against  directors  of 
corporation  who  were  liable  for  corporate  debts  until  termination  of  receiver- 
ship is  sufficient  consideration  to  bind  directors  upon  agreement  to  waive  stat- 
ute of  limitations. 
Promise  made  for  another's  benefit. 

Cited  in  Godine  v.  Kidd,  29  Abb.  N.  C.  36,  19  N.  Y.  Supp.  335;  St.  Mark's 
Church  V.  Teed,  120  N.  Y.  683,  24  N.  E.  1014  (affirming  44  Hun,  349),^ 
holding  that  a  party  for  whose  benefit  a  promise  is  made  may  sue  in  assumpsit 
thereon  though  the  consideration  therefor  arose  between  the  promisor  and  a 
third  person;  First  Nat.  Bank  v.  Chalmers,  3  Silv.  Ct  App.  1,  24  N.  E.  848, 
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31  N.  Y.  S.  R.  817,  holding  a  promise  by  one  creditor  to  another  to  pay  debt 
due  other  whereupon  he  was  allowed  to  receive  a  judgment  by  confession  for 
amount  of  both  debts,  enforceable;  Ludington  v.  Low,  21  Jones  &  S.  374,  eug- 
taining  right  of  mortgagee  to  enforce  an  agreement  between  a  grantee  and  mort- 
gagee to  assiune  mortgage  as  a  part  of  purchase  price;  Williams  v.  Fishci;  ^ 
^fisc,  314,  28  N.  Y.  Supp.  739,  holding  a  promise  made  by  a  party  as  a  condi- 
tion of  compromise  of  a  litigation  for  another's  benefit  enforceable;  Flagg  v. 
Fisk,  93  App.  Div.  169,  87  N.  Y.  Supp.  530,  holding  fact  of  being  sole  heir  at 
law  sufficient  consideration  to  support  a  contract  providing  for  payment  of  a 
debt  due  a  third  person;  Merritt  v.  Merritt,  63  Hun,  385,  18  N.  Y.  Supp.  307, 
holding  an  agreement  by  children  to  support  father  and  stepmother  sufficient 
consideration  for  a  conveyance  to  them;  Herendeen  v.  De  Witt,  49  Hun,  53, 
1  N.  Y.  Supp.  467,  holding  promise  to  pay  for  maintenance  of  insane  father 
enforceable. 

Cited  in  note  in  74  A.  D.  783,  on  moral  obligation  as  sufficient  consideration 
for  subsequent  promise  to  pay  for  necessaries  furnished  child. 

Distinguished  in  Vetten  v.  Wallace,  39  111.  App.  390,  holding  promise  by  al- 
leged father  to  support  the  bastard  child  of  a  married  woman  to  whom  promise 
was  made  was  void;  Bogardus  v.  Young,  64  Hun,  398,  19  N.  Y.  Supp.  885,  hold- 
ing that  there  must  be  a  present  or  immediate  consideration  moving  from  prom- 
isor to  promisee. 
Enforcement  by  third  person  off  a  contract  made  for  his  benefit. 

Cited  in  Katzenbach  v.  Holt,  43  N.  J.  Eq.  636,  12  Atl.  383,  on  rights  of  secured 
creditor  to  enforce  a  promise  by  a  third  person,  guaranteeing  a  debt;  Borland  v. 
Welch,  162  N.  Y.  104,  56  N.  E.  556,  denying  enforcement  by  collateral  heirs  of 
wife  of  an  ante-nuptial  settlement;  Sackett  v.  Sackett,  14  N.  Y.  S.  R.  251,  hold- 
ing promise  to  father  to  support  invalid  sisters  was  actionable  by  them;  Potter 
v.  Potter,  8  N.  Y.  Civ.  Proc.  Rep.  150,  holding  wife  might  sue  on  separation 
agreement  made  for  her  through  a  trustee;  Godine  v.  Kidd,  64  Hun,  585,  19 
X.  Y.  Supp.  335,  to  point  that  person  for  whose  benefit  contract  is  made  may 
maintain  action  thereon,  although  consideration  was  between  promisor  and 
third  person. 

Cited  in  notes  in  71  A.  S.  R.  190,  on  third  person's  right  to  enforce  contract 
for  his  benefit;  71  A.  S.  R.  204,  on  eflFect  of  relationship  on  third  person's 
right  to  enforce  contract  for  his  benefit;  25  L.R.A.  259,  on  doctrine  of  con- 
sideration as  applied  to  third  person's  right  to  sue  on  contract  made  for  his 
l)enefit;  25  L.R.A.  270,  on  right  of  third  party  to  sue  on  contract  made  for  his 
benefit;  64  L.R.A.  596,  on  who  is  real  party  in  interest  in  case  of  contracts  for 
benefit  of  third  persons  within  meaning  of  statutes  defining  parties  by  whom 
action  must  be  brought;  64  L.R.A.  611,  on  executors  and  administrators  as 
real  parties  in  interest  within  meaning  of  statutes  defining  parties  by  whom 
action  must  be  brought;  6  L.R.A.  612,  on  right  of  mortgagee  to  personal  action 
against  grantee. 

Distinguished  in  French  v.  Vix,  2  Misc.  312,  21  N.  Y.  Supp.  1016;  Gateft  v. 
Hames,  5  Silv.  Sup.  Ct.  405,  8  N.  Y.  Supp.  287,  28  N.  Y.  S.  R.  313,— holding  that 
a  third  person  for  whose  benefit  a  promise  is  made  to  hold  promisor  liable  most 
show  a  duty  or  obligation  owing  him  by  promisor;  Coleman  ▼.  Hiler,  85  HuSr 
547,  33  N.  Y.  Supp.  357,  denying  recovery  on  a  promise  to  pay  a  sum  of  money 
made  to  a  third  person  in  consideration  of  a  conveyance  of  land  to  the  promisor 
by  such  third  person  who  waa  not  indebted  to  plaintiff;  Lord  v.  Lord,  68  Hun, 
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537,  22  N.  Y.  Supp.  1004,  holding  a  contract  of  husband  to  pay  a  trustee  for 
support  of  wife  in  articles  of  separation  between  husband  and  wife  not  enforceable 
by  wife  alone;  Glawatz  v.  People's  Guaranty  Search  Co.  49  App.  Div.  465,  63 
N.  Y.  Supp.  691,  holding  a  certificate  of  title  of  a  guaranty  company  not  en- 
forcible  by  a  mesne  grantee  of  the  premises;  French  v.  Vix,  30  Abb.  N.  C.  158, 
21  N.  Y.  Supp.  1016,  holding  a  provision  in  a  building  contract  to  indemnify 
Ofwner  for  damages  to  third  persons  not  enforceable  by  third  person;  Sullivan 
V.  Sullivan,  161  N.  Y.  554,  56  N.  E.  116,  holding  a  deposit  in  a  bank  payable  ta 
depositor  and  in  case  of  death  of  depositor  to  depositor's  niece  creates  no  lia- 
bility of  bank  to  niece. 

—  Promise  for  benefit  of  child. 

Cited  in  White  v.  White,  20  App.  Div.  560,  47  N.  Y.  Supp.  273,  holding  an 
antenuptial  contract  made  for  the  benefit  of  any  person  to  whom  the  woman's 
property  may  pass  by  devise  or  descent,  may  be  enforced  by  her  only  child; 
Ilamlin  v.  Stevens,  59  App.  Div.  622,  69  N.  Y.  Supp.  255,  enforcing  an  agreement 
by  uncle  to  give  plaintiff  his  nephew  an  equal  share  with  his  two  daughters- 
by  will  if  parents  of  plaintiff  would  allow  plaintiff  to  live  with  decedent  as  an 
adopted  son;  Hanley  v.  Supreme  Tent  K.  0.  T.  M.  38  Misc.  161,  77  N.  Y.  Supp. 
246,  holding  a  promise  to  pay  for  support  of  an  illegitimate  child  to  enure  to* 
benefit  of  child;  White  v.  White,  20  Misc.  481,  46  N.  Y.  Supp.  658,  sustaining 
right  of  child  to  enforce  antenuptial  contract  of  mother;  Daily  v.  Minnick,  117 
Iowa,  563,  60  L.R.A.  840,  91  N.  W.  913,  holding  an  infant,  named  for  the  prom- 
isor, entitled  to  enforce  a  promise  made  to  father,  to  convey  land  to  child  in  con- 
sideration of  such  naming. 
Agreement  to  devise  property  by  will. 

Cited  in  Gooding  v.  Brown,  35  Hun,  148,  on  the  effect  to  be  given  an  agree- 
ment to  devise  property  by  will;  Welling^ton  v.  Apthorp,  145  Mass.  69,  13  N.  E. 
10;  Johannes  v.  Martian,  22  App.  Div.  561,  48  N.  Y.  Supp.  102;  Clark  v.  Cordry,. 
69  Mo.  App.  6, — ^holding  a  contract  founded  upon  a  sufficient  consideration  to* 
make  a  certain  testamentary  provision  in  favor  of  a  named  person  is  valid. 

—  Enforcement  by  children  for  whom  will  was  to  provide. 

Cited  in  Babcock  v.  Chase,  92  Hun,  264,  36  N.  Y.  Supp.  879,  holding  a  promise 
by  grandfather  made  to  grandchild's  parents  to  leave  the  grandchild  a  certain 
sum  if  her  christian  name  was  changed  may  be  enforced  by  the  child;  Whitcomb- 
T.  Whitcomb,  92  Hun,  443,  36  N.  Y.  Supp.  607,  holding  an  agreement  between 
a  wife  suing  for  divorce,  her  husband  and  his  father  whereby  in  consideration 
certain  acts  the  father  was  to  will  a  certain  amount  to  children,  could  be  en- 
forced by  children  against  executor. 
Immoral  consideration. 

Cited  in  People  v.  Hayes,  70  Hun,  111,  24  N.  Y.  Supp.  194,  10  N.  Y.  Crim. 
Rep.  476,  holding  a  note  given  to  a  woman  with  whom  the  maker  had  sustained 
illicit  relations  and  by  whom  he  had  had  a  son  enforceable. 
Interest  on  nnliqnldated  damages. 

Cited  in  note  in  28  L.R.A.(N.S.)    25,  on  interest  on  unliquidated  damages. 

47  AM.  REP.  29,  SNYDER  v.  ATIiANTIC  MUT.  INS.  CO.  95  N.  Y.  196. 
Deviations  in  marine  insurance. 

Cited  in  Thebaud  v.  Great  Western  Ins.  Co.  156  N.  Y.  516,  50  N.  E.  284, 
holding  trial  trips  up  and  down  a  river  made  by  a  new  vessel  preliminary  to 
an  ocean  voyage  in  order  to  test  capacity  not  a  deviation. 
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Cited  in  note  in  9  E.  R.  C.  363,  on  deviation  from  course  of  insured  Toyage 
as  discharging  underwriters. 
Warranties  in  marine  Insurance. 

Cited  in  Ryan  v.  Providence^  Washington  Ins.  Co.  79  App.  Div.  316,  79  N.  T. 
Supp.  460,  holding  "safely  moored  clause"  in  a  marine  insurance  policy  must 
•be  strictly  complied  with. 

47  AM.  RBP.  8«,  VICK  T.  NEW  YORK  €.  A  H.  R.  R.  CO.  9S  N.  T. 

9«7. 
Who  are  fellow  servants. 

Cited  in  Wilson  v.  Hudson  River  Water  Power  &  Paper  Co.  71  Hun,  292, 
^  N.  Y.  Supp.  1072,  holding  that  prima  facie  all  servants  of  a  common  master 
•employed  in  the  same  general  service  are  fellow  servants;  Capper  v.  Louisville, 
E.  &  St.  L.  R.  Co.  103  Ind.  305,  2  N.  K  749,  holding  a  foreman  except  in  per- 
formance of  master's  duties  to  be  a  fellow  servant  of  men  under  his  super- 
vision. 

Cited  in  reference  note  in  5  A.  S.  R.  187,  on  who  are  fellow  servants. 

Cited  in  note  in  50  L.R.A.  464,  466,  on  positions  of  servants  while  b^ng 
transported  on  vehicles  belonging  to  their  employers  as  fellow  servants  of  those 
in  charge  of  them. 
^«  Different  divisions  of  same  service  or  different  trades. 

ated  in  Fouquet  v.  New  York  C.  &  H.  R.  R.  Co.  53  Bfisc  121,  103  N.  T. 
Supp.  1106,  holding  fact  of  different  trades,  and  different  branches  of  work  did 
not  affect  rule;  Fouquet  v.  New  York  C.  &  H.  R.  R.  Co.  123  App.  Div.  804,  108 
N.  Y.  Supp.  525,  holding  a  draftsman  and  elevatorman  both  employed  in  same 
building  to  be  fellow  servants. 
^—Trainmen  and  workmen  employed  by  railroad. 

Cited  in  Louisville  k  N.  R.  Co.  v.  Stuber,  54  L.R.A.  696,  48  C.  C.  A.  149,  108 
Fed.  934,  holding  a  foreman  whose  duty  it  is  to  supervise  water  pipes  and  pump- 
ing machines  and  who  is  injured  when  riding  to  detached  engine  where  it  needs 
repairs,  a  fellow  servant  of  engineer;  Mele  v.  Delaware  &  H.  Canal  Co.  27  Jones 
•&  S.  367,  14  N.  Y.  Supp.  630,  holding  a  workman  crossing  a  railroad  bridge  and 
engineer  to  be  fellow  servants;  St.  Louis  S.  W.  R.  Co.  v.  Henson,  61  Ark.  302, 
32  S.  W.  1079,  holding  same  as  to  a  bridge  foreman  and  a  locomotive  engineer; 
Van  Wickle  v.  Manhattan  R.  Co.  23  Blatchf.  422,  32  Fed.  278,  holding  same 
as  to  a  track-repairer  and  engineer;  Elliot  v.  Chicago,  M.  &  St.  P.  R.  Co.  6 
Dak.  523,  8  L.R.A.  363,  41  N.  W.  758,  holding  a  section  foreman  and  a  con- 
ductor on  a  train,  fellow  servants. 
« Status  vrhlle  going  to  or  returning  from  vrork  or  ont  of  hours. 

Cited  in  Dishon  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  126  Fed.  194,  holding  fact 
that  employee  is  injured  after  working  hours  to  make  no  difference;  McDonald 
V.  Simpson-Crawford  Co.  114  App.  Div.  859,  100  N.  Y.  Supp.  269,  holding  a 
saleswoman  riding  an  elevator  to  another  floor  to  resume  her  street  clothes  to  be 
«  fellow  servant;  Vroom  v.  New  York  C.  &  H.  R.  R.  Co.  129  App.  Div.  858, 
115  N.  Y.  Supp.  1063;  Missouri,  K.  A^  T.  R.  Co.  v.  Hendricks,  49  Tez.  Civ.  App. 
314,  108  S.  W.  745;  Riccio  v.  International  R.  Co.  63  Misc.  588,  117  N.  Y.  Supp. 
720, — ^holding  that,  under  statute,  street  railway  is  liable  for  injury  to  ^nployee 
riding  on  car  caused  by  n^ligence  of  conductor  and  motorman. 

Cited  in  note  in  52  A.  R.  280,  on  railroad  employee's  right  to  recover  for 
negligent  injuries  received  going  to  and  from  work. 
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Workman  cmrried  free  as  pagsenger  or  serrant. 

Cited  in  larussi  v.  Missouri  P.  R.  Co.  155  Fed.  654;  Chicago  Tenninal  Trans- 
fer R.  Co.  ▼.  On>>imeIl,  114  111.  App.  345;  Indianapolis  k  G.  Rapid  Transit 
0>.  ▼.  For^nan,  162  Ind.  85,  102  A.  S.  R.  185,  69  N.  E.  669  (reversing  33  Ind. 
App.  626,  72  N.  E.  745) ;  Wabash  R.  Co.  v.  Erb,  36  Ind.  App.  650,  114  A.  S.  R. 
392,  73  N.  E.  939;  Bowles  v.  Indiana  R.  Co.  27  Ind.  App.  672,  87  A.  S.  R.  279, 
^2  N.  E.  94;  McLaughlin  v.  Intenirban  Street  R.  Co.  101  App.  Div.  134,  91  N. 
Y.  Supp.  883;  Ewald  v.  Chicago  k  N.  W.  R.  Co.  70  Wis.  420,  5  A.  S.  R.  178, 
36  N.  W.  12;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Clapp,  35  Ind.  App.  403,  74  N.  E. 
267, — holding  employee  being  transported  to  and  from  work  free  because  of  his 
employment  not  a  passenger  but  a  fellow  servant  of  those  in  charge  of  train; 
Martin  v.  Baltimore  &  O.  R.  Co.  41  Fed.  125,  holding  same  as  to  an  employee 
being  transported  from  one  place  of  employment  to  another;  Best  t.  New  York 
C.  A  H.  R.  R,  Co.  117  App.  Div.  739,  102  N.  Y.  Supp.  957,  holding  a  servant  not 
returning  home  from  work  imd  not  engaged  in  his  duties  not  a  fellow  servant; 
Doyle  v.  Fitchburg  R.  Co.  162  Mass.  66,  44  A.  8.  R.  335,  25  L.R.A.  157,  37  N. 
K  770,  holding  a  railroad  employee  riding  over  road  on  a  pass,  entirely  for 
his  own  business  or  pleasure,  to  be  a  passenger. 

Cited  in  reference  notes  in  79  A.  S.  R.  814,  on  railroad  employee  as  pas- 
eenger;  87  A.  8.  R.  283,  as  to  when  an  employee  is  a  passenger. 

Cited  in  notes  in  61  A.  8.  R.  97,  on  employees  of  carrier  as  passengers; 
31  L.R.A.  322,  on  railroad  employees  or  officers  as  passengers  while  being  trans- 
ported to  or  from  work;  50  L.R.A.  467,  as  to  whether  rights  of  passenger  may  be 
conferred  on  onployees  by  special  bargain;  12  L.R.A.(N.8.)  856,  as  to  whether 
relationship  of  master  or  servant  still  exists  where  servant  goes  on  master's 
premises  before  hours  or  between  hours  of  actual  labor. 

Distinguished  in  Simmons  v.  Oregon  C.  R.  Co.  41  Or.  151,  69  Pac.  440,  holding 
employee  traveling  on  his  own  private  business  when  his  time  is  his  own, 
though  traveling  on  a  pass,  is  a  passenger;  Peterson  v.  Seattle  Traction  Co. 
23  Wash.  615,  53  L.R.A.  586,  63  Pac.  539,  holding  a  member  of  a  construction 
gang,  whose  contract  provides  for  transportation  to  and  from  work,  is  not,  after 
quitting  work  for  the  day  and  while  riding  as  a  regular  passenger  towards  his 
home,  a  servant  of  the  employer;  Fletcher  v.  Baltimore  k  O,  P.  R.  Co.  6 
App.  D.  C.  385,  holding  railroad  not  chargeable  with  negligence  of  working  men 
returning  home  on  a  train  in  throwing  off  wood  from  train  when  they  passed 
their  homes,  when  returning  from  work. 

Questioned  in  Enos  v.  Rhode  Island  Suburban  R.  Co.  28  R.  I.  291,  12  L.R.A. 
(N.S.)  244,  67  Atl.  5,  holding  a  railroad  flagman  who  receives  as  compensation 
for  bis  services,  a  certain  sum  and  fourteen  transportation  tickets  to  carry  him 
to  and  from  his  home  for  a  week,  is  while  being  transported  home,  a  passenger 
and  not  his  fellow  servant. 

Disapproved  in  Haas  v.  St.  Louis  &  Suburban  R.  Co.  Ill  Mo.  App.  706,  90 
8.  W.  1155,  holding  a  track  laborer  of  a  street  railway  ordered  by  foreman  to 
go  to  a  different  point  not  to  be  fellow  servant  of  motorman. 

47  AM.  RBP.  41,  WAIiDEIiB  t.  N£W  TORK  €.  A  H.  R.  R.  OO.  95  N. 

Y.  a74. 
Bes  Gestv. 

Cited  in  Equitable  Mut.  Aoci.  Asso.  v.  McCluskey,  1  Colo.  App.  473,  29  Pae. 
383;  Hine  v.  New  York  Elev.  R.  Co.  149  N.  Y.  164,  43  N.  E.  414;  State  v.  Ryder, 
Am.  Rep.  Vol.  XIX.— 28. 
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80  Vt.  422,  68  Atl.  652;  Ehrbard  v.  Metropolitan  Street  R.  Co.  69  App.  Dir.  124, 
74  N.  Y.  Supp.  551, — holding  that  declarations  must  be  so  connected  with  act  as 
to  constitute  one  transaction  so  as  to  derive  credit  from  act  itself;  Missouri 
P.  R.  Co.  y.  Baier,  37  Neb.  235,  55  N.  W.  013,  holding  spontaneous  explanations  of 
real  cause  admissible;  dark  v.  Van  Vleck,  135  Iowa,  194,  112  N.  W.  648,  hold- 
ing test  to  be  spontaneity  of  declaration;  Mackay-Smith  ▼.  Crawford,  56  App. 
Div.  136,  67  N.  Y.  Supp.  541  (dissenting  opinion),  on  declarations  constituting 
a  part  of  res  gestce. 

Cited  in  reference  notes  in  55  A^  R.  666;  59  A.  R.  216, — as  to  what  decUm- 
tions  constitute  part  of  res  gestse;  54  A.  S.  R.  490,  on  evidence  of  res  gests. 

Cited  in  notes  in  95  A.  D.  61,  62,  on  necessity  that  acts  and  declarations  be  con- 
temporaneous with  principal  transaction  to  be  admissible  as  part  of  res  gestff; 
58  A.  R.  566,  as  to  when  declarations  of  agents  are  part  of  res  gestse;  11  E.  R.  C 
291,  on  the  doctrine  of  res  gestae. 
—  Narratives  and  responses  to  questions. 

Cited  in  National  Masonic  Acci.  Asso.  v.  Shryock,  20  C.  C.  A.  3,  36  U.  S.  App. 
658,  73  Fed.  774;  Short  v.  Northern  P.  Elev.  Co.  1  N.  D.  159,  45  N.  W.  706; 
Huron  Printing  &  R.  Co.  v.  Kittleson,  4  S.  D.  520,  57  N.  W.  233;  Savannah,  F. 
A  W.  R.  Co.  V.  Holland,  82  Ga.  257,  14  A.  S.  R.  158,  10  S.  E.  200;  Chicago  West. 
Div.  R.  Co.  V.  Becker,  128  111.  646,  15  A.  S.  R.  144,  21  N.  E.  624;  Marler  v.  Texas 
&  P.  R.  Co.  52  La.  Ann.  727,  27  So.  176;  People  v.  Smith,  172  N.  Y.  210,  64  N. 
E.  814,  17  N.  Y.  Crim.  Rep.  39;  Austin  v.  Bartlett,  178  N.  Y.  310,  70  N.  E.  855: 
Stoue  V.  Poland,  58  Hun,  21,  11  N.  Y.  Supp.  498;  People  v.  Kessler,  13  Utah,  69, 
44  Pac.  97;  Scheir  v.  Quirin,  77  App.  Div.  624,  78  N.  Y.  Supp.  956,— holding  that 
declaration  must  be  an  outburst  of  the  feelings  and  not  a  mere  narration  of  the 
past;  Lahey  v.  Ottmanu,  73  Hun,  61,  25  N.  Y.  Supp.  897,  holding  declaration* 
not  voluntary  but  drawn  by  declarants  in  answer  to  a  question  not  admissible; 
People  V.  Driscoll,  5  N.  Y.  Crim.  Rep.  551,  holding  denial  of  crime  in  response  tt> 
an  accusation  was  admissible;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  KeUey,  61  Ark.  52, 
31  S.  W.  884,  holding  statement  of  brakeman  a  few  minutes  after  accident  oc- 
curred as  to  how  it  occurred  in  response  to  a  question  not  admissible. 
Illustrations  of  res  gestse. 

Cited  in  Flagler  v.  Wheeler,  40  Hun,  125,  holding  declarations  of  assignor 
made  prior  to  assignment  inadmissible  on  question  of  validity  of  assignment;  Re 
Wheeler,  5  Misc.  279,  25  N.  Y.  Supp.  313,  1  Power,  550,  56  N.  Y.  S.  R.  709,  hold- 
ing statements  made  by  a  legatee  to  draughtsman  in  connection  with  act  of 
securing  such  draughtsman  competent,  as  part  of  res  gestse  on  question  of  undue 
influence;  Klock  v.  Stevens,  20  Misc.  383,  45  N.  Y.  Supp.  603,  holding  declarations 
of  tes.tator  to  draughtsman  at  time  of  making  will  in  question,  admiseible: 
Murtha  v.  Metropolitan  Elev.  R.  Co.  14  Misc.  284,  35  N.  Y.  Supp.  708,  holding 
statements  of  persons  applying  to  rent  apartments  not  admissible  as  part  of 
res  gestsB  on  question  of  a  railroad  as  a  nuisance;  Goldman  v.  Brandt,  25  N.  Y. 
S.  R.  864,  5  N.  Y.  Supp.  420,  holding  same  as  to  evidence  of  transactions  some 
weeks  after  the  delivery  of  a  note;  Woods  v.  Buffalo  R.  Co.  36  App.  Div.  203, 
54  N.  Y.  Supp.  735,  holding  same  as  to  statement  of  a  bystander  that  plaintilT 
took  first  car,  at  time  plaintiff  was  ejected  from  car,  because  transfer  had  expired; 
Re  Kennedy,  167  N.  Y.  163,  60  N.  E.  442,  holding  that  motive  may  be  aseer- 
tained  from  what  was  said  or  done  by  actor  at  time. 

Cited  in  reference  note  in  50  A.  R.  519,  on  admissibility  of  deelarattons  of 
deceased  as  res  gestse. 


Digitized 


by  Google 


436  NOTES  ON  AMERICAN  REPORTS.  [41 

Distinguished  in  Barry  v.  Second  Ave.  R.  Co.  41  N.  Y.  S.  R.  342,  16  N.  Y.  Supp. 
518,  holding  conduct  of  defendant's  driver  after  child  had  been  injured  and  car- 
ried home  not  admissible;  National  Ulster  County  Bank  v.  Madden,  41  Hun, 
113,  holding  a  written  abstract  of  a  check  made  by  indorser  at  time  of  indorse- 
ment admissible  on  question  of  alteration  of  check. 

—  Res  gestae  of  accidents  or  personal  injuries. 

Cited  in  Little  Rook,  M.  R.  &  T.  R.  Co.  v.  Lcverctt,  48  Ark.  333,  3  A.  S.  R.  230, 
3  S.  W.  50,  holding  statements  of  person  while  under  car  which  caused  death 
admissible;  People  v.  Del  Vermo,  192  N.  Y.  470,  85  N.  E.  690,  holding  same,  as 
to  exclamations  of  injured  man  iuunediately  after  injury  where  spontaneously 
expressive  of  startling  occurrence;  Patterson  v.  Hochster,  38  App.  Div.  398,  56 
N.  Y.  Supp.  467,  holding  same  as  to  statements  of  deceased  contemporaneous  witli 
falling  into  a  coal  hole;  Witmer  v.  Buffalo  A  N.  F.  Electric  Light  &  P.  Co.  112 
App.  Div.  698,  98  N.  Y.  Supp.  781,  holding  same,  as  to  declarations  at  time  de- 
ceased was  turning  off  switch  during  which  act  he  was  killed  because  of  too  high 
a  tension ;  Murray  v.  Boston  &  M.  R.  Co.  72  N.  H.  32,  101  A.  S.  R.  660,  61  L.R.A. 
495,  54  Atl.  289,  holding  lapse  of  a  couple  of  minutes  before  accident  whereby 
declarant^s  legs  were  cut  off,  and  the  making  of  a  declaration  will  not  exclude 
such  evidence  upon  question  of  cause  of  accident;  Ohio  &  M.  R.  Co.  v.  Stein, 
133  Ind.  243,  19  L.RA.  733,  31  N.  E.  180,  holding  statements  made  by  an  in- 
jured brakeman  a  minute  or  two  after  collision,  while  holding  the  injured  foot  and 
moaning  with  pain,  at  a  vain  attempt  to  walk,  admissible;  Sullivan  v.  Oregon  R. 
ft  Kav.  Co.  12  Or.  392,  53  A.  R.  364,  7  Pac.  508;  Texas  A  N.  O.  R.  Co.  v.  Crowder, 
70  Tex.  222,  7  S.  W.  709, — holding  injured  person's  interpretation  of  accident  a 
short  time  after  accident  not  admissible;  Fredenthal  v.  Brown,  52  Or.  33,  95 
Pac  1114,  holding  that,  under  statute,  declarations  of  employee,  operating  winch 
and  derrick  in  loading  ship,  made  after  he  came  into  hold  of  ship,  after  accident 
to  coemployee  therein,  are  not  part  of  res  gestse;  Anderson  v.  Great  Northern 
R.  Co.  15  Idaho,  513,  99  Pac.  91,  holding  that  statements  of  engineer  on  engine 
which  struck  child  as  to  having  seen  child  on  track  made  two  or  three  minutes 
after  accident  are  admissible. 

Cited  in  reference  notes  in  47  A.  R.  403,  on  admissibility  of  declarations  as 
to  accident  by  engineer  as  part  of  res  gestae;  2  A.  S.  R.  39,  on  admissibility 
of  statements  of  plaintiff  as  to  his  injuries  in  action  for  damages;  3  A.  S.  R. 
240,  on  admissibility  as  part  of  res  gestae  of  declarations  of  person  injured. 

—  Expressions  of  pain  or  suffering. 

Cited  in  De  Long  v.  Delaware,  L.  A  W.  R.  Co.  37  Hun,  282,  holding  complaints 
and  suffering  of  injured  on  morning  after  accident  admissible;  Uransky  v.  Dry 
Dock,  E.  B.  &  E.  R.  Co.  44  Hun,  119,  holding  testimony  of  a  nonprofessional 
witness  as  to  complaints  of  pains  and  suffering  made  by  plaintiff  on  fourth 
day  after  accident  inadmissible;  Fallon  v.  Rapid  City,  17  S.  D.  570,  97  N.  W. 
1009,  holding  a  complaint  to  mother  by  injured  person  of  injury  six  month? 
after  injury  not  admissible. 

Distinguished  in  Thomas  v.  Herrall,  18  Or.  546,  23  Pac.  497,  holding  state- 
ments of  a  sick  person  to  another  of  present  symptoms  and  effects  admissible 
as  original  evidence. 
Admissions  or  declarations  of  agent  to  bind  principal. 

Cited  in  Balding  v.  Andrews,  12  N.  D.  267,  96  N.  W.  305;  LaRue  v.  St.  An- 
thony A  D.  Elevator  Co.  8  S.  D.  637,  54  N.  W.  806,— holding  that  statements 
or  representations  of  an  agent  to  be  admissible  to  bind  principal  must  constitute 
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a  part  of  the  res  gestse  as  to  transaction;  St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Sweet, 
57  Ark.  287,  21  S.  W.  587,  holding  declarations  of  employee  after  accident  not 
admipsible;  De  Soucey  v.  Manhattan  R.  Co.  39  N.  Y.  8.  R.  79,  15  N.  Y.  Supp. 
108,  holding  declaration  of  a  guard  on  an  elevated  railroad  train  to  one  imme- 
diately after  his  fall,  that  he  ''must  be  injured"  incompetent;  McCabe  v.  Dry 
Dock  E.  B.  &  B.  R.  Co.  15  Daly,  504,  8  N.  Y.  Supp.  336,  holding  conversation 
of  agent  considerable  time  after  accident  not  admissible;  Martin  v.  New  York^ 
N.  H.  &  H.  R.  Co.  103  N.  Y.  626,  9  N.  E.  505,  holding  same  as  to  answer  by 
employee  to  a  question  as  to  how  accident  happened  while  injured  person  wa? 
boin*»  conveyed  from  place  of  accident;  Seipp  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
45  App.  Div.  489,  61  N.  Y.  Supp.  409,  holding  same  as  to  declaration  of  a  driver 
on  a  subsequent  trip  to  one  on  which  accident  occurred;  Stevens  v.  Siegel-Cooper 
Co.  32  Misc.  250,  65  N.  Y.  Supp.  665,  holding  admissions  of  an  agent  six  days 
after  occurrence  of  act,  not  admissible;  Taylor  v.  New  York,  C.  &  H.  R  R. 
Co.  63  App.  Div.  586,  71  N.  Y.  Supp.  884,  holding  declaration  of  conductor  a 
short  time  before  act  in  question  inadmissible;  Peiroe  v.  Van  Dusen,  69  LRJL 
705,  24  C.  C.  A.  280,  47  U.  S.  App.  339,  78  Fed.  693,  holding  declarations  of  a 
train  conductor  when  made  as  he  met  the  injured  man  with  his  hands  still 
bleeding  immediately  after  he  had  eome  from  between  the  cars,  and  had  only 
walked  six  or  seven  lengths  toward  engine,  admissible;  Butler  v.  Manhattan  R. 
Co.  143  N.  Y.  417,  42  A.  S.  R.  738,  26  LJLA.  46,  38  N.  K  454,  holding  a  brutal 
remark  of  a  brakeman  to  a  woman,  in  reply  to  her  exclamations  of  pain,  not 
consequence  of  a  blow  received  through  his  negligence,  not  part  of  the  res 
geet«;  Koetter  t.  Manhattan  Elev.  R.  Co.  36  N.  Y.  S.  R.  611,  13  N.  Y.  Supp. 
458,  holding  declarations  of  conductor  at  time  of  accident  that  he  was  sorry 
he  had  done  act,  competent. 

Cited  in  note  in  58  A.  R.  567,  568,  as  to  when  declarations  of  agents  are  part 
of  res  gestce. 
Declarations  of  deceased  as  evidence  in  action  for  wron^nl  death. 

Cited  in  Lord  v.  Pueblo  Smelting  &  Ref.  Co.  12  Colo.  390,  21  Pac  148,  holding 
in  an  action  by  widow  of  deceased,  statements  made  by  him  immediately  after 
accident  that  it  was  his  own  fault  are  admissible  in  behalf  of  defendants 
Dyinff  declarations  as  evidence. 

Cited  in  People  v.  Schiavi,  96  App.  Div.  479,  89  N.  Y.  Supp.  664,  18  N.  Y. 
Crim.  Rep.  465,  holding  that  to  be  admissible,  the  death  of  deceased  must  be 
subject  of  charge  and  the  circumstances  of  the  death  the  subject  of  the  djin^ 
declaration;  People  v.  Driscoll,  107  N.  Y.  414,  14  N.  E.  305,  8  N.  Y.  Crim.  Rep. 
455  (affirming  9  N.  Y.  S.  R.  820),  on  necessity  of  apprehension  of  immediate 
death  to  make  a  declaration  admissible  as  a  dying  declaration. 
Hearsay  evidence  as  fatal  error. 

Cited  in  Lake  County  v.  Keene  Five  Cents  Sav.  Bank,  47  a  C.  A.  464,  108 
Fed.  505,  holding  the  enforcement  of  the  rule  against  hearsay  evidence  not  dis- 
cretionary with  courts. 

47  AM.  REP.  58,  O'UARA  t.  DUDIiEY,  95  N.  T.  408. 
Preventing  Intended  disposition  of  property  by  will  as  ImaiB  for  con- 
structive trust. 
Cited  in  Graves  v.  Graves,  29  N.  Y.  S.  R.  624,  9  N.  Y.  Supp.  145;  Piper  v. 
Hoard,  107  N.  Y.  73,  1  A.  S.  R.  789,  13  N.  E.  626,— holding  equity  will  fasten 
upon  a  legatee  or  devisee  the  character  of  a  trustee  ex  maleficio  where  he  pro- 
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cured  the  legacy  or  devise  by  fraudulently  promising  testator  to  apply  it  for  the 
benefit  of  others;  Crippen  v.  Crippen,  53  Hun,  232,  6  N.  Y.  Supp.  37S,  2  Silv. 
Sup.  Ct.  301,  holding  in  order  to  recover  upon  a  promise  to  pay  money,  made 
by  a  person  who,  by  descent,  or  devise  or  bequest,  as  it  is  claimed,  received 
from  a  decedent,  property  out  of  which  decedent  wished  the  amount  so  promised 
>^hould  be  paid,  it  must  affirmatively  appear  that  such  person  has  received  prop- 
erty from  the  decedent;  dissenting  opinions  in  Re  Ingersoll,  59  Hun,  671,  14 
N.  Y.  Supp.  22  (affirming  2  Connoly,  453,  12  N.  Y.  Supp.  103) ;  Re  Small,  27 
App.  Div.  438,  50  N.  Y.  Supp.  341, — as  to  its  being  a  fraud  upon  testator  to 
procure  property  by  promises;  Tyler  v.  Stitt,  132  Wis.  656,  122  A.  S.  R.  1012, 
12  L.R.A.(N.S.)  1087,  112  N.  W.  1091,  holding  a  trust  in  favor  of  an  intended 
beneficiary  will  not  be  created  on  the  ground  that  an  heir  of  the  decedent  fraud- 
ulently prevented  the  making  of  an  intended  devise  unless  it  appears  that  the 
decedent  relied  upon  the  representations  of  the  lien  that  the  arrangement  adopted 
at  his  8uggesti<Hi  would  effect  the  desired  disposition  of  the  property. 

Cited  in  note  in  8  LJtJL(N.S.)  699,  on  impressing  share  of  heir,  devisee,  or 
legatee  with  constructive  trust  because  of  his  fraud  in  frustrating  decedent's 
intention  to  give  the  property  to  a  third  person. 

Constructive   trust   from   agreement   to   accept   gift   or   grant    for    an- 
ottier's  benefit. 

Cited  in  Curdy  v.  Berton,  79  Cal.  420,  12  A.  8.  R.  157,  5  LJI.A.  189,  21  Pac. 
858;  Ransdel  v.  Moore,  153  Ind.  393,  53  LJtJL.  783,  53  N.  E.  767;  Mead  v. 
Robertson,  131  Mo.  App.  185,  110  S.  W.  1095;  Farley's  Estate,  15  N.  Y.  8.  R. 
727;  People  v.  Powers,  88  Hun,  449,  29  N.  Y.  Supp.  950,  8  Misc.  628;  Edson 
V.  Bartow,  10  App.  Div.  104,  41  N.  Y.  Supp.  723,— holding  where  a  person  know- 
ing that  a  legacy  to  him  was  intended  by  testatrix  to  be  applied  to  purposes 
other  than  his  own  benefit,  either  expressly  promises,  or  by  silence  implies  that 
he  will  carry  out  testator's  intention,  and  the  property  is  left  to  him  upoa 
faith  of  that  promise  or  undertaking,  a  trust  is  created;  Powell  v.  Yearance, 
73  N.  J.  Eq.  117,  67  AtL  892,  holding  that  trust  ex  maleficio  arises,  where  prop- 
erty is  devised  upon  promise  of  person  to  devote  it  to  certain  purpose,  if  such 
person  refuses  to  carry  out  promise;  Rutherford  v.  Carpenter,  134  App.  Div.  881, 
119  N.  Y.  Supp.  790,  holding  that  legatee  who  induced  testator  to  give  him 
property  by  promise  to  devote  legacy  to  certain  purpose,  may  be  compelled  to 
carry  out  promise;  MiUer  v.  Hill,  64  Misc.  199,  118  N.  Y.  Supp.  63,  holding  that 
intention  of  testator  to  establish  trust  may  be  shown  by  proof  of  declaration 
of  his  expectation  made  prior  to  will,  that  property  would  be  applied  to  certain 
purpose  and  acquiescence  of  legatees  therein;  Gemmel  v.  Fletcher,  76  Kan.  577, 
92  Pac.  713,  holding  where  land  is  not  devised  by  reason  of  a  verbal  promise 
to  convey  to  party  to  whom  land  is  to  be  devised  a  trust  is  created  in  favor 
of  one  to  whom  land  was  to  be  devised;  Gilpatrick  v.  Glidden,  81  Me.  137,  10 
A.  S.  R.  245,  2  LJIAl.  662,  16  Atl.  464,  holding  where  a  husband's  intention  of 
devising  his  property  to  his  own  heirs  was  changed  and  it  was  devised  to  his 
wife  by  will  absolute  in  form  upon  her  assurance  that  she  would  only  use  it 
during  her  life  and  devise  the  remainder  to  his  heirs,  the  wife  took  the  property 
charged  with  a  trust;  Rollins  v.  Mitchell,  52  Minn.  41,  38  A.  S.  R.  619,  53  N. 
W.  1020,  holding  where  deed  is  given  in  the  belief  that  it  is  to  aid  a  former 
invalid  deed  the  grantee  holds  in  trust  for  former  grantee;  Clark  v.  Callahan, 
105  Md.  600,  10  LJt.A.(N.S.)  616,  66  Atl.  618,  12  A.  &  E.  Ann.  Cas.  162,  holding 
where  property  is  transferred  to  one  upon  faith  of  his  promise  to  divide  it 
between  himself'  and  another  equity  will  enforce  the  trust  thereby  created; 
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LvDcii  V.  Loretta,  4  Dem.  312,  holding  no  trust  created  unless  testatrix  intended 
legacy  for  benefit  of  persons  seeking  to  impose  trust  and  in  some  way  com- 
municated such  intention  to  the  nominal  legatees,  and  unless  such  legatee,  by 
express  words  or  deeds  or  by  silent  acquiescence,  consented  to  carry  out  tes- 
tator's wishes;  Re  Mintum,  5  Dem.  508;  Graves  v.  Graves,  5  Silv.  Sup.  Ct. 
539,  9  N.  Y.  Supp.  145;  Re  Havens,  6  Dem.  456,-— as  to  when  trust  will  be 
imposed;  Hirsh  v.  Auer,  146  N.  Y,  13,  40  N.  E.  397,  holding  where  a  member 
of  a  mutual  benefit  association  has  a  new  certificate  issued  in  favor  of  another 
person  under  a  parol  agreement  that  latter  shall  apply  proceeds  to  a  certain 
purpose,  a  trust  is  created  which  attaches  to  proceeds  as  soon  as  they  come 
into  such  person's  hands;  Fairchild  v.  Edson,  154  N.  Y.  199,  61  A.  S.  R.  609, 

48  N.  E.  541  (affirming  77  Hun,  298,  28  N.  Y.  Supp.  401),  holding  an  express 
promise  in  words  to  carry  out  wishes  of  testator,  is  not  requisite  to  impress  a 
secret  trust  upon  a  legacy,  an  implied  promise,  through  silent  acquiescence  and 
silent  consent  is  sufficient;  Ahrens  v.  Jones,  169  N.  Y.  566,  88  A.  S.  R.  620,  62 
N.  E.  666,  holding  conveyance  in  consideration  of  grantee's  promise  to  pay  speci- 
fied sum  to  third  party  created  trust  in  favor  of  third  party;  Belden  v.  Burke, 
72  Hun,  51,  25  N.  Y.  Supp.  601,  as  to  jurisdiction  of  equity  in  regard  to  secret 
trusts;  Wyman  v.  Woodbury,  86  Hun,  277,  33  N.  Y.  Supp.  217,  holding  trubt 
not  created  where  testatrix  did  not  direct  the  gift  or  sale  of  property  devised: 
Amherst  College  v.  Ritch,  151  N.  Y.  282,  37  L.R.A.  305,  45  N.  E.  876  (affirmin;,' 
91  Hun,  509,  36  N.  Y.  Supp.  576,  which  affirmed  10  Misc.  503,  31  N.  Y.  Supp. 
885),  holding  bequest  to  executors  who  promised  to  give  it  to  certain  corpora- 
tions created  an  enforceable  trust;  Jay  v.  Lee,  41  Misc.  13,  83  N.  Y.  Supp. 
579,  holding  a  bequest  to  two  individuals  of  personalty  "in  trust  to  distribute 
and  make  over  the  same  to  the  persons  whom  I  (the  testatrix)  have  indicated 
to  them  durmg  my  lifetime"  creates  a  valid  trust  and  not  a  secret  one;  O'Con- 
nor v.  Irvine,  74  Cal.  435,  16  Pac.  236,  holding  that  person  who  buys  for  owner 
with  latter's  money,  property  about  to  be  sold  for  taxes,  in  his  own  name, 
becomes  trustee  for  owner. 

Cited  in  reference  note  in  12  A.  S.  R.  r62,  on  devisee  taking  estate  in  trust. 

Cited  in  note  in  106  A.  S.  R.  95,  96,  on  devisee  as  trustee  ex  maleficio  where 
ilcvise  was  induced  by  fraudulent  promise. 

Distinguished  in  Orth  v.  Orth,  145  Ind.  184,  57  A.  S.  R.  185,  32  L.R.A.  298, 
42  N.  E.  277,  holding  where  a  testator  makes  his  wife  sole  beneficiary,  a  letter 
to  her  of  same  date  as  will,  informing  her  of  the  terms  of  the  will,  advising 
her  as  to  the  management  of  the  estate,  and  expressing  a  hope  that  she  would 
deed  certain  real  estate  to  a  person  named,  and  that  she  would  have  sufficient 
after  paying  all  the  debts  to  assist  his  children  etc.,  does  not  create  an  enforce- 
able trust  in  favor  of  children;  Bowker  v.  Wells,  2  How.  Pr.  N.  S.  150,  holding 
courts  recognize  a  difTerence  between  the  intent  of  a  testator  to  create  a  legal 
direction  on  his  devisee  and  the  intent  solely  to  create  a  moral  obligation;  the 
latter  does  not  create  a  trust;  Willets  v.  Willets,  35  Him,  401,  holding  devise  to 
persons  relying  on  them  to  dispose  of  same  for  benefit  of  such  charitable  and 
benevolent  and  educational  institutions  as  they  shall  judge  will  most  improve 
condition  of  poor,  absolute  gift  and  free  from  all  trusts  and  conditions;  Riker 
v.  Cromwell,  7  N.  Y.  S.  R.  316,  where  a  purely  precatory  wish  was  expressed 
and  there  was  no  reliance  on  any  promise;  Ahrens  v.  Jones,  40  App.  Div.  447, 
58  N.  Y.  Supp.  115,  holding  conveyance  of  premises  under  an  agreement  by 
grantee  to  pay  a  certain  sum  to  a  third  pci-son  creates  neither  an  implied  trust 
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nor  vendor's  lien;  Smith  v.  Havens  Relief  Fund  Soc.  44  Misc.  594,  90  N.  Y.  Supp. 
168,  holding  to  fasten  a  secret  trust  on  a  fund  it  must  spring  from  the  inten- 
tion of  the  testator  and  from  the  promise,  express  or  implied  hy  silent  ac- 
quiescence or  tacit  consent,  of  the  legatee. 
JBxtrinsIc  matters  to  show  that  gift  was  by  way  of  trust. 

Cited  in  Russell  v.  Jones,  68  C.  C.  A.  487,  135  Fed.  929,  holding  where  trust 
is  sought  to  be  established  by  parol,  such  evidence  must  be  very  clear,  and  con- 
tract or  promise  must  be  definite  and  certain  in  its  terms,  so  that  if  not  carried 
out  a  fraud  would  be  perpetrated  upon  testator;  Ham  v.  Twombly,  181  Mass. 
170,  63  N.  £.  33G,  holding  extrinsic  evidence  of  an  agreement  between  a  devisee 
and  a  testator  is  admissible  to  show  a  secret  trust  as  well  where  there  is  an 
inconsistent  express  trust  as  where  the  devise  is  upon  its  face  absolute;  Gooding 
v.  Brown,  35  Hun,  148,  as  to  when  trust  not  expressed  in  will  may  be  created 
by  parol;  Murphy's  Estate,  4  Misc.  230,  25  N.  Y.  Supp.  107,  holding  after  an 
absolute  bequest,  precatory  words  of  desire,  request  or  recommendation  that  the 
legacy  be  applied  to  certain  purposes,  will  convert  the  legatee  into  a  trustee, 
where  it  is  shown  that  the  clause  in  question  was  inserted  in  the  will  on  the 
express  understanding  and  agreement  that  the  bequest  shall  be  so  applied; 
Edson  V.  Bartow,  15  Misc.  179,  37  N.  Y.  Supp.  99,  holding  it  admissible  to  show 
persons  named  in  will  were  not  to  take  absolute  title;  Erdman  v.  Meyer,  52 
Misc.  256,  102  N.  Y.  Supp.  197,  holding  if  testator  in  his  letter  of  instruction 
names  certain  beneficiary  capable  of  taking  the  provision  intended,  the  law  will 
fasten  upon  legatee  a  trust  for  such  beneficiary  and  enforce  it  if  necessary. 

Distinguished  in  Moore  v.  Campbell,  102  Ala.  445,  14  So.  780,  holding  under 
statute  parol  trust  cannot  be  created  in  land  devised  by  will;  Depierris  v.  Slaven, 
5  App.  Div.  147,  39  N.  Y.  Supp.  114,  holding  declarations  of  executor  that  sole 
legatee  will  divide  the  property  with  others  not  competent  as  against  legatee 
to  show  agreement  by  him  to  that  effect. 
Parol  evidence  as  to  constrnction  of  will. 

Cited  in  reference  note  in  10  A.  S.  R.  255,  on  admissibility  of  parol  evidence 
to  show  that  devise  apparently  absolute  is  really  in  trust. 

Distinguished  in  Re  Keleman,  126  N.  Y.  73,  26  N.  E.  968  (affirming  57  Hun, 
365,  11  N.  Y.  Supp.  139),  holding  where  upon  probate  of  a  will,  no  question  is 
rai^d  as  to  validity  of  will  itself,  but  an  issue  is  presented  as  authorized  by 
code,  for  the  determination  of  the  surrogate  as  to  ''the  construction,  validity 
and  effect*'  of  a  disposition  of  personal  property  contained  therein,  extrinsic 
parol  evidence  as  to  circumstances  under  which  will  was  executed  is  incompetent. 
Deflniteness  of  beneficiaries  of  charity. 

ated  in  Allen  v.  Stevens,  22  Misc.  158,  49  N.  Y.  Supp.  431;  Loch  v.  Mayer, 
50  Misc.  442,  100  N.  Y.  Supp.  837, — as  to  rule  of  definiteness  of  beneficiaries; 
Rushmore  v.  Rushmore,  35  N.  Y.  S.  R.  S-IS,  12  N.  Y.  Supp.  776,  holding  bequest 
to  tnistee  to  be  used  to  purchase  school  books  and  clothing  for  indigent  children 
of  district  and  teachers'  wages,  not  void  for  uncertainty. 

Cited  in  reference  note  in  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests 
to  charitable  uses. 

Cited  in  notes  in  82  A.  8.  R.  518,  on  effect  of  gift  in  Will  to  "trustee;"  20 
L.R.A.  474,  475,  on  gifts  by  will  as  affected  by  secret  trusts  for  charity;  25 
luRA.  361,  on  validity  of  bequest  of  secret  trust  to  be  used  for  masses;  14  L.R.A. 
(N.S.)  127,  on  necessary  certainty  as  to  beneficiaries  in  bequest  as  applied  to 
relief  of  poor. 
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Disposition  of  Inyalid  trust  fund  under  will. 

Cited  in  Boasberg  v.  Cronan,  30  N.  Y.  S.  R.  483,  9  N.  Y.  Snpp.  664,  hoMing 
equity  will  compel  a  distribution  among  those  empowered  by  statute  to  take. 
Devises  creating  perpetuity. 

Cited  in  Holland  v.  Smyth,  40  Hun,  372;  Wood's  Estate,  15  N.  Y.  S.  R.  722,- 
as  to  when  void  as  against. 

Cited  in  reference  notes  in  20  A.  S.  R.  931,  on  rule  against  perpetuities;  61 
A.  S.  R.  624,  as  to  when  secret  trust  in  will  will  not  be  carried  out. 

Cited  in  note  in  49  A.  S.  R.  12S,  on  rule  against  perpetuities  as  applicable 
to  charitable  uses. 

Jurisdiction  of  supreme  and  probate  courts  with  respect  to  constmctioa 
of  wills. 

Cited  in  Upton  v.  Benistein,  76  Hun,  516,  27  N.  Y.  Supp.  1078,  as  to  their 
jurisdiction  respectively. 
Testamentary  capacity. 

Cited  in  Re  Blaker,  10  N.  Y.  S.  R.  210,  holding  circumstances  insufficient  Uy 
establish  lack  of  capacity  on  part  of  testator. 

47  AM.  REP.  94,  0*BRI£N  t.  YOUNG,  95  N.  Y.  498. 

Followed  without  discussion  in  People  v.  Genesee  Valley  Canal  R.  Co.  95  N. 
Y.  666. 
Bffect  of  change  of  legal  rate  of  interest  on  existing  obligations. 

Cited  in  Bischoffsheim  ▼.  Baltzer,  21  Fed.  531,  holding  interest  on  money 
wrongfully  detained  by  agent  draws  interest  at  statutory  rate  and  when  rate 
is  changed  by  statute  it  draws  interest  at  latter  rate;  Zapp  v.  Miller,  3  Dem. 
266;  Re  Rutherford,  5  Dem.  499;  Wilcox  t.  Voorhis,  58  Hun,  575,  12  N.  Y.  Supp. 
617;  Seaton  v.  Hoyt,  34  Or.  266,  75  A.  8.  R.  641,  43  UEIA.  634,  55  Pac.  967,- 
holding  contracts  stipulating  for  interest  will  draw  interest  at  agreed  rate  or 
statutory  rate  prevailing  at  date  of  instrument,  until  final  payment,  without 
regard  to  any  intermediate  change  in  law;  State  v.  Guenther,  87  Wis.  673,  5S 
N.  W.  1105,  holding  state  treasurer  who  failed  to  pay  over  moneys  of  the  state 
to  his  successor  in  office  is  chargeable  with  interest  thereon  at  rate'  in  force 
during  period  of  default,  as  varied  by  legislation. 

Cited  in  reference  notes  in  33  A.  S.  R.  635,  on  effect  of  statute  changing  legal 
rate  of  interest;  98  A.  S.  R.  570,  on  effect  of  statutory  reduction  of  rate  of 
interest  on  judgment. 

Cited  in  note  in  17  L.R.A.  613,  on  effect  of  changing  rate  of  interest  on  judg- 
ments as  impairing  obligation  of  contract. 

Interest  recoverable  npon  contracts. 

Cited  in  Hanley  v.  Crowe,  19  N.  Y.  S.  R.  828,  3  N.  Y.  Supp.  154,  holding  in 
absence  of  an  express  agreement  for  the  payment  of  interest,  money  borrowed 
at  request  and  for  benefit  of  lender,  and  payable  at  some  future  time,  will  draw^ 
interest  only  after  demand  made  or  action  brought;  Ferris  v.  Hard,  135  N.  Y. 
354,  32  N.  E.  129,  48  N.  Y.  S.  R.  518  (reversing  15  N.  Y.  Civ.  Proc.  Rep.  171,  4  N. 
Y.  Supp.  9,  17  N.  Y.  S.  R.  364),  holding  interest  after  mortgage  debt  became 
due  could  only  be  recoverable  at  rate  pre^cribed  by  law;  Kenney  v.  Masemann,. 
14  Daly,  379;  Loos  v.  Wilkinson,  61  Hun,  74,  5  N.  Y.  Supp.  410,— holding  where 
rate  of  interest  is  not  specified  in  obligation  it  draws  interest  at  statutory  rate; 
Oswego  City  Sav.  Bank  y.  Board  of  Education,  70  App.  Div.  538,  75  K.  Y.  Supp. 
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417,  holding  rate  of  interest  before  time  fixed  for  payment  ^f  principal  was^ 
governed  by  the  contract  itself  but  after  demand  and  refusal,  interest  was  al- 
lowed as  damages  for  breach  of  contract,  and  rate  was  not  controlled  by  con- 
tract but  was  fixed  by  statute;  Jones's  Estate,  10  N.  Y.  S.  R.  176;  Patteson  v. 
Graham,  16  N.  Y.  S.  R.  703;  Patteson  v.  Whitlock,  14  Daly,  497,  1  N.  Y.  Supp. 
2;  Genet  ▼.  Kissam,  21  Jones  &  S.  43;  New  York  L.  Ins.  Go.  v.  Casey,  178  N. 
Y.  381,  70  N.  E.  916;  Butler  v.  Jarvis,  51  Hun,  248,  4  N.  Y.  Supp.  137;  Palmer 
▼.  Laberre,  23  Wash.  409,  63  Pac.  216,— holding  contract  draws  stipulated  ratfr 
of  interest  until  merged  in  judgment;  City  Real  Estate  Co.  v.  MacFarland,  67 
Misc.  286,  122  N.  Y.  Supp.  479,  holding  that  mortgage  providing  for  payment 
of  principal  on  given  date  with  interest  at  rate  less  than  legal  rate  "until  whole 
of  said  principal  sum  is  paid"  draws  interest  at  contract  rate  only  until  pay- 
ment of  principal  or  until  judgment  is  taken;  Weyand  v.  Park  Terrace  Co.  135- 
App.  Div.  821,  120  N.  Y.  Supp.  192,  to  point  that  contract  rate  of  interest  only 
can  be  enforced  imtil  contract  is  merged  in  judgment,  where  obligation  is  to 
pay  interest  until  principal  sum  was  paid;  Pryor  v.  Buffalo,  197  N.  Y.  123,  90 
N.  £.  423,  holding  that  rate  of  interest  is  fixed  by  contract  to  pay  money  up 
to  time  of  default,  but  after  breach  rate  is  determined  by  statute;  Wyoming 
Nat.  Bank  v.  Brown,  7  Wyo.  494,  76  A.  S.  R.  935,  53  Pac.  291,  holding  where 
there  is  either  an  express  or  implied  contract  to  pay  interest  until  the  principal 
sum  shall  be  paid,  interest  at  the  agreed  rate,  or  in  absence  of  an  agreed  rate, 
at  the  rate  prescribed  by  law  at  date  of  contract,  will  be  rate  recoverable  until 
payment  of  principal,  or  imtil  contract  is  merged  in  a  judgment;  British  Cana- 
dian Loan  &  Agency  Co.  v.  Fanner,  15  Manitoba  L.  Rep.  593,  holding  that  mort- 
gage providing  for  payment  of  interest,  at  eight  per  cent  till  whole  principal 
was  paid,  draws  interest  as  damages  at  statutory  rate  after  due  date. 

Cited  in  reference  notes  in  48  A.  R.  339;  53  A.  R.  845;  33  A.  &  R.  634,— on 
rate  of  interest  recoverable  after  maturity;  21  A.  S.  R.  557,  as  to  whether 
interest  after  maturity  is  controlled  by  statute  or  terms  of  contract. 

Cited  in  note  in  26  L.  ed.  U.  S.  532,  on  rate  of  interest  after  maturity. 

Disapproved  in  Elmira  Iron  &  Steel  Rolling  Mill  Co.  v.  Elmira,  5  Misc.  194» 
25  N.  Y.  Supp.  657,  holding  where  rate  of  interest  specified  in  a  municipal  bond 
is  less*  than  the  legal  rate  the  contract  rate  continues  after  maturity  of  bond. 
Interest  recoverable  on  Judgments. 

Cited  in  Brady  v.  New  York,  14  App.  Div.  152,  43  N.  Y.  Supp.  452,  holding 
interest  on  judgment  waived  by  voluntary  acceptance  of  its  face;  Re  Street 
Opening  A.  Improv.  Bd.  21  App.  Div.  357,  47  N.  Y.  Supp.  564,  holding  owner  of 
property  taken  for  street  opening,  is  entitled  to  interest  on  his  award  from 
date  of  confirmation  of  report  of  the  commissioners;  Wells,  F.  &  Co.  v.  Davis, 
105  N.  Y.  670,  12  N.  E.  42,  1  SUv.  a.  App.  461,  8  N.  Y.  8.  R.  10;  Donnelly  v. 
Brooklyn,  121  N.  Y.  9,  24  N.  E.  17;  Re  New  York,  91  App.  Div.  532,  86  N.  Y. 
Su]^.  1035, — holding  interest  recoverable  simply  as  damages;  Grote  v.  New 
Yoii^  117  App.  Div.  768,  102  N.  Y.  Supp.  977,  holding  although  statute  allowf^ 
owner  of  lands  taken  by  city  of  New  York  to  recover  by  action  the  award 
'^th  lawful  interest"  after  default  in  payment  thereof,  such  interest  is  not 
part  of  the  award  but  is  in  the  nature  of  damages  for  default  in  payment  and 
can  only  be  recovered  in  an  action  for  an  award. 

Cited  in  reference  notes  in  79  A.  S.  R.  140;  75  A.  S.  R.  940,— on  rate  of  inter- 
est on  judgment. 
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•Judgment  as  contract. 

Cited  in  New  York  C.  A  H.  R.  R.  Co.  t.  United  States,  24  Ct.  CI.  24;  Ingram 
V.  United  States,  32  Ct.  a.  147;  Olson  t.  Dahl,  99  Minn.  433,  116  A.  S.  R.  4S5, 
8  L.ILA.(N.S.)  444,  109  N.  W.  1001,  9  A.  &  E.  Ann.  Cas.  252;  Stanford  v.  Coram, 
2S  Mont.  288,  98  A.  S.  R.  666,  72  Pac  655;  White  v.  Wood.  49  Hun,  381,  2  N. 
Y.  Supp.  673,  15  N.  Y.  Civ.  Proc.  Rep.  187,— holding  judgment  not  a  contract; 
<]issenting  opinions  in  Livingston  v.  Livingston,  173  N.  Y.  377,  93  A.  S.  R.  600, 
61  L.R.A.  800,  66  N.  E.  123;  Augner  v.  New  York,  14  App.  Div.  461,  43  N.  Y. 
Supp.  803,  26  N.  Y.  Civ.  Proc.  Rep.  165,— as  to  it  not  being  a  contract;  WelU 
V.  EdmUon,  4  Dak.  46,  22  N.  W.  497;  Way  v.  Colyer,  54  Minn.  14,  55  N.  W. 
744, — ^holding  judgment  is  contract  of  record;  Gutta  Percha  &  Rubber  Mfg  Co. 
v.  Houston,  108  N.  Y.  276,  2  A.  S.  R.  412,  15  N.  E.  402,  14  N.  Y.  Qv.  Proc. 
Rep.  19  (affirming  46  Hun,  237),  holding  for  purpose  of  actions  and  remedies 
thereon  judgments  are  treated  as  contracts;  First  Nat.  Bank  v.  Van  Vooris,  6 
S.  D.  548,  62  N.  W.  378,  holding  action  on  judgment  is  action  ex  contractu  and 
not  ex  delicto. 

Cited  in  reference  notes  in  2  A.  S.  R.  414;  25  A.  S.  R.  102, — on  judgments  as 
contracts. 

Cited  in  note  in  17  L.R.A.  614,  on  obligations  created  by  judgments. 
Merger  of  obligation  In  Judgment. 

Cited  in  Stevens  v.  Union  Trust  Co.  57  Hun,  498,  11  N.  Y.  Supp.  268,  as  to 
certain  bonds  held  being  merged  in  judgment  thereon. 
Implied  promise  to  snpport  children. 

Cited  in  Grevell  v.  Wbiteman,  32  Misc.  279,  65  N.  Y.  Supp.  974,  holding  law 
implies  a  promise. 

4  7   AM.   REP.    75,   SEYBOLT  y.  NEW  YORK,   L.   E.   St  W.  R.   CO.  95 
N.  Y.   562. 

Doctrine  of  res  ipsa  loquitur. 

Cited  in  Loeber  v.  Roberts,  28  Jones  &  S.  202,  17  N.  Y.  Supp.  378,  holding 
doctrine  did  not  apply  under  facts  in  case;  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
1  L.R.A.(X.S.)  533,  71  C.  C.  A.  310,  139  Fed.  528,  holding  whether  the  happen- 
ing of  an  injurious  accident  raises  a  presumption  that  it  was  due  to  negli- 
gence depends  upon  the  accident  and  the  surrounding  circumstances  which  char- 
acterize it  and  the  relation  of  the  parties  affecting  the  measure  of  care  required 
from  the  one  sought  to  be  charged;  Van  Inwegen  v.  Erie  R.  Co.  126  App.  Div. 
^97,  110  N.  Y.  Supp.  959,  holding  plaintiff  having  proved  that  train  ran  from 
main  track  where  it  was  intended  to  run  upon  the  siding  producing  the  injury, 
the  rule  of  res  ipsa  loquitur  applies,  and  defendant  must  show  that  accident 
was  not  due  to  its  negligence,  but  to  some  cause  for  which  it  was  not  liable: 
Fitzgerald  v.  Southern  R.  Co.  141  N.  C.  530,  6  L.R.A.(N.S.)  337,  54  S.  E.  391, 
holding  when  a  thing  which  caused  the  injury  is  shown  to  be  under  the  man- 
agement of  defendant,  and  the  accident  is  such  that  in  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  defendant,  that  accident 
arose  from  want  of  care;  Richmond  R.  &  Electric  Co.  v.  Hudgins,  100  Va.  409, 
41  S.  £.  736,  holding  burden  on  street  railway  company  to  disprove  negligence 
where  one  was  injured  through  horse  becoming  frightened  at  smoke  from 
electric  car,  not  incident  to  its  operation;  Sinkovitz  v.  Peters  Land  Co.  5  Gt. 
App.  788,  64  S.  E.  93,  on  presumption  of  negligence  from  happening  of  accident 
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Cited  in  notes  in  113  A.  S.  R.  989,  on  creation  of  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries;  113  A.  S.  R.  1001,  on 
application  of  doctrine  of  res  ipsa  loquitur  in  creating  presumption  of  negli- 
gence; 113  A.  S.  R.  1005,  on  effect  of  contractual  relations  between  parties  in 
presumption  of  negligence  from  happening  of  accident;  50  A.  R.  563,  on  pre- 
sumption of  negligence  from  occurrence  of  accident;  4  L.R.A.  421,  on  inference 
of  negligence  from  fact  of  injury. 
^— In  case  of  fires  and  explosions. 

Cited  in  Reilly  v.  Erie  R.  Co.  72  App.  Div.  470,  76  N.  Y.  Supp.  620  (dis- 
senting opinion),  to  point  that  no  burden  is  on  one  maintaining  house  contain- 
ing dangerous  explosive,  to  disprove  negligence,  where  injury  to  neighboring 
owner  from  explosion,  is  shown;  Sugarman  v.  Manhattan  Elev.  R.  Co.  42  N.  Y.  S. 
R.  30,  16  N.  Y.  Supp.  533r,  holding  proof  of  fire  started  by  coal  "large  as  wal- 
nut*' emitted  by  railroad  engine,  prima  farie  proof  of  railroad's  negligence. 

Distinguished  in  Cosulich  v.  Standard  Oil  Co.  122  N.  Y.  118,  19  A.  S.  R.  475, 
25  N.  E.  259,  denying  burden  to  disprove  negligence  merely  on  proof  of  ex- 
plosion resulting  in  damage  to  adjoining  property  without  proof  indicating 
negligence;  Loeber  v.  Roberts,  42  N.  1.  S.  R.  687,  17  N.  Y.  Supp.  378,  holding 
that  no  presumption  of  negligence  arises  from  occurrence  of  fire  communicated 
from  rooms  wherein  furnace  was  maintained  to  rooms  underneath. 
«- Injury  by  falling  structures. 

Cited  in  Butler  v.  Cushing,  46  Hun,  621,  holding  proof  of  fall  of  building 
being  raised  sufficient  to  demand  rebuttal  of  negligence;  Rigdon  v.  Allegany 
Lumber  Co.  37  N.  Y.  8.  R.  514,  13  N.  Y.  Supp.  871,  holding  that  proof  of  in- 
jury to  workman  from  caving  in  of  sides  of  lumber  stalls  adjoining  one  where 
he  was  sent,  raises  presumption  of  negligence. 
^—Injury  by  falling  objects  generally. 

Cited  in  Griffen  v.  Manice,  47  App.  Div.  70,  62  N.  Y.  Supp.  364,  holding 
proof  of  death  to  passenger  in  building  elevator  from  fall  of  counter  weights 
sufficient  to  raise  presumption  of  carrier's  negligence;  Hunt  v.  Walch,  5  N.  Y. 
Supp.  802,  holding  for  jury,  negligence  of  owner  of  building  in  which  workman 
is  injured  by  fall  of  oil-box  from  top  of  elevator  shaft;  Maher  v.  Manhattan 
R.  Co.  53  Uun,  500,  6  N.  Y.  Supp.  309,  holding  that  proof  of  injury  from  iron 
falling  from  elevated  railway  tracks  or  train,  into  street,  raises  presumption 
of  negligence;  Cunningham  v.  Union  P.  R.  Co.  4  Utah,  206,  7  Pac.  795,  holding 
burden  on  owner  of  mine  to  disprove  negligence  where  one  is  injured  by  coal 
falling  upon  gangway. 

Distinguished  in  Allen  v.  Banks,  7  App.  Div.  405,  39  N.  Y.  Supp.  1016, 
holding  proof  of  accident  to  business  visitor  by  being  struck  by  cake  of  ice 
while  on  premises,  insufficient  to  establish  prima  facie  negligence. 

—  Injury  by  broken  electric  wire. 

Cited  in  Boyd  v.  Portland  General  Electric  Co.  41  Or.  330,  68  Pac.  810; 
Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va.  661,  64  A.  S.  R.  922,  39  L.R.A 
499,  28  S.  E.  733, — holding  burden  on  electric  Mghting  company  to  disprove 
negligence  where  person  on  street  is  injured  by  fallen  wire. 

—  Injury  by  defectlTC  premises. 

Distinguished  in  Weymouth  v.  New  Orleans,  40  La.  Ann.  344,  4  So.  218, 
holding  burden  on  person  injured  by  falling  in  well  on  public  market  to  show 
negligence  of  person  holding  franchise  to  receive  its  revenues. 
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—  Injury  to  passenger  generally. 

Cited  in  Wbalen  v.  Consolidated  Traction  Co.  61  N.  J.  L.  606,  68  A.  a  £. 
723,  41  L.R.A.  836,  40  *Atl.  645,  holding  burden  on  street  railway  oompmny  tcy 
disprove  negligence  where  passenger  was  injured  through  conductor  stumbling 
on  him;  Fordyce  ▼.  Jackson,  56  Ark.  594,  20  S.  W.  528,  holding  burden  on 
railroad  company  to  disprove  negligence  in  construction  and  management  where 
train  ran  into  bull  and  express  car  broke  through  bridge. 

Cited  in  notes  in  75  A.  D.  267;  20  A.  S.  R.  491, — on  accident  to  passenger 
as  evidence  of  negligence. 

—  Injury  to  passenger  in  collision. 

Cited  in  Osgood  v.  Los  Angeles  Traction  Co.  137  Cal.  280,  92  A.  S.  R.  17], 
70  Pac.  169,  holding  burdcR  on  street  railway  company  to  disprove  negligence. 
in  action  by  passenger  for  injuries  resulting  from  collision  with  railroad  train: 
Kay  V.  Metropolitan  Street  R.  Co.  29  App.  Div.  466,  51  N.  Y.  Supp.  724,  hold- 
ing proof  of  injury  to  passenger  from  collision  of  two  street-cars  sufficient  to 
raise  presumption  of  carrier's  negligence;  Klinger  v.  United  Traction  Co.  92 
App.  Div.  100,  87  N.  Y.  Supp.  864,  holding  proof  of  injury  to  passenger  from 
collision  sufficient  to  raise  presumption  of  carrier's  negligence;  Wynn  v.  Central 
Park,  N.  &  E.  R.  R.  Co.  38  N.  Y.  S.  R.  181,  14  N.  Y.  Supp.  172,  holding  proof  of 
injury  to  passenger  from  collision  of  street  cars  sufficient  to  raise  presumption 
of  carrier's  negligence. 

Cited  in  note  in  15  L.R.A.  37,  on  presumption  of  negligence  against  carrier 
arising  from  collision  of  cars  on  trains. 

—  Injury  to  passenger  from  sudden  stopping  of  car. 

Cited  in  Langley  v.  Metropolitan  Street  R.  Co.  36  Misc.  804,  74  N.  Y.  Supp. 
857,  holding  whole  question  for  jury  where  passenger  proves  injury  by  sudden 
stopping  of  car,  and  then  rests. 

Distinguished  in  Hoffman  v.  Third  Ave.  R.  Co.  45  App.  Div.  586,  denying  pre> 
sumption  of  negligence  from  proof  of  injury  from  sudden  stopping  of  street  ear 
proceeding  slowly  in  crowded  street. 

—  Injury  to  passenger  by  defectire  appliances. 

Cited  in  Citizens'  Street  R.  Co.  v.  Hoffbauer,  23  Ind.  App.  614,  56  N.  E.  54, 
to  point  that  where  injury  occurs  to  passenger  through  defect  in  car  or  its 
management,  burden  is  on  carrier  to  disprove  negligence;  Bajus  v.  Syracuse,  B. 
A  N.  Y.  R.  Co.  103  N.  Y.  312,  57  A.  R.  723,  8  N.  E.  529  (dissenting  opinion), 
on  burden  on  railroad  company  to  disprove  negligence,  where  plaintiff  proved 
injuries  and  defective  condition  of  engine;  Palmer  v.  Delaware  &  H.  Canal  Co. 
120  N.  Y.  170,  17  A.  S.  R.  629,  24  N.  £.  302  (affirming  46  Hun,  486)  holding 
burden  on  railroad  company  to  disprove  negligence  where  passenger  proves 
injuries  inferentially  resulting  from  defective  appliance;  D^Arcy  v.  West- 
chester Electric  R.  Co.  82  App.  Div.  263,  81  N.  Y.  Supp.  952,  holding  proof 
of  injury  from  electric  shock  on  street  car  sufficient  to  raise  presumption  of 
carrier's  neegligence;  Alberti  v.  New  York,  L.  E.  &  W.  R.  Co.  43  Hun,  421^ 
holding  proof  of  injury  from  broken  car  door  which  would  not  presumably  have 
happened  without  carrier's  neglect  sufficient  to  put  burden  on  latter;  McNaier 
V.  Manhattan  R.  Ck>.  46  Hun,  502,  holding  proof  of  injury  from  large  cinder 
which  could  not  have  escaped  from  properly  constructed  locomotive,  sufficient 
proof  of  negligence;  Schneider  v.  Second  Ave.  R.  Co.  27  Jones  &  S.  536,  15  N. 
Y.  Supp.  556,  holding  negligence  toward  passenger  for  jury  on  proof  of  unlawful 
speed  of  ear  and  failure  of  brakes  to  work. 


Digitized 


by  Google 


445  NOTES  ON  AMERICAN  REPORTS.  [75 

—  Injury  to  passenger  in  case  of  derailment. 

Cited  in  Albion  Lumber  Co.  v.  DeNobra,  19  C.  C.  A.  168,  44  U.  S.  App.  347, 
72  Fed.  739;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Newell,  104  Ind.  264,  54  A.  R,  312, 
3  N.  E.  836;  Furnish  ▼.  Missouri  P.  R.  Co.  102  Mo.  438,  22  A.  S.  R.  781,  13 
S.  W.  1044;  Spellman  v.  Lincoln  Rapid  Transit  Co.  36  Neb.  890,  38  A.  S.  R.  753, 
^  L.R.A.  316,  55  N.  W.  270;  Bergen  County  Traction  Co.  v.  Demarest,  62  N.  J. 
L.  765,  72  A.  S.  R.  685,  42  Atl.  729;  Webster  v.  Elmira,  C.  &  N.  R.  Co.  85 
Hun,  170,  32  N.  Y.  Supp.  590;  Adams  v.  Union  R.  Co.  80  App.  Div.  136,  80  N. 
Y.  Supp.  264;  Walker  v.  McNeill,  17  Wash.  582,  50  Pac.  518,— holding  that  proof 
of  injury  from  derailment  of  car  raises  presumption  of  negligence;  Logan  v. 
Metropolitan  Street  R.  Co.  183  Mo.  582,  82  S.  W.  126,  holding  prima  facie  case 
-of  carrier's  negligence  made  out  by  proof  of  derailment  of  car  by  defective  switch 
and  injury  to  passenger;  Montgomery  &  E.  R.  Co.  v.  Mallette,  92  Ala.  200,  9  So. 
363,  holding  that  presumption  of  carrier's  negligence  arises  where  passenger  is 
injured  by  derailment  of  train. 

—  Injury  to  employee  by  derailment. 

Cited  in  Areson  v.  Long  Island  R.  Co.  10  N.  Y.  8.  R.  331,  holding  proof  of 
death  of  engineer  from  freight  cars  running  on  switch  after  engine  safely 
passed,  thus  derailing  latter,  prima  facie  evidence  of  railroad's  negligence. 

—  Injury  to  employee  by  defective  appliances. 

Cited  in  Scherer  v.  Holly  Mfg.  Co.  86  Hun,  37,  33  N.  Y.  Supp.  205,  holding 
for  jury,  question  as  to  condition  of  appliance  by  which  employee  was  injured. 

Distinguished  in  Redmond  v.  Delta  Lumber  Co.  96  Mich.  545,  55  N.  W.  1004, 
holding  burden  on  employee  injured  by  failure  of  lever  on  saw-mill  jack  to  work, 
to  show  negligence  causing  such  failure. 
^—Injury  to  employee  by  defective  track. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Swarts,  58  Kan.  235,  48  Pac.  953,  hold- 
ing burden  on  railroad  company  to  disprove  negligence  where  employee  proves 
injury  caused  by  stepping  in  hole  on  track. 
Amount  of  evidence  required  in  civil  action. 

Cited  in  People  v.  Briggs,  23  Abb.  N.  C.  108,  20  N.  £.  820,  as  to  amount  of 
proof  necessary. 

Cited  in  reference  note  in  105  A.  S.  R.  720,  on  degree  of  proof  required  in 
eivil  actions  for  damages. 

Distinguished  in  Erwin  v.  Curtiss,  43  Hun,  292,  holding  that  evidence  that 
deed  absolute  in  form  was  really  a  mortgage,  must  be  explicit,  unequivocal,  and 
•convincing. 

—  In  civil  actions  involving:  criminal  matters. 

Cited  in  United  States  v.  Lee  Huen,  118  Fed.  452,  holding  proceedings  for  ex- 
clusion of  Chinese  not  criminal  in  nature,  and  only  preponderance  of  evidence 
required;  People  v.  Briggs,  114  N.  Y.  56,  20  N.  E.  820,  holding  it  unnecessary  for 
plaintiff  to  establish  case  beyond  reasonable  doubt  in  civil  action  determining 
what  might  involve  criminal  prosecution;  Kurz  v.  Doerr,  86  App.  Div.  507,  83 
N.  Y.  Supp.  736,  holding  preponderance  of  evidence  sufficient  in  civil  action 
-for  assault  with  loaded  firearm;  Wilcox  v.  Wilcox,  46  Hun,  32,  holding,  in 
action  based  on  alleged  marriage,  that  evidence  tending  to  show  previous 
meretricious  relation  should  be  weighed  only  to  raise  preponderance  of  evi- 
dence and  not  to  establish  reasonable  doubt;  Davis  v.  Rome,  W.  &  O.  R.  Co.  56 
Hnn,  372,  10  N.  Y.  Supp.  334,  holding  that  defense  of  embezzlement  in  action 
lor  wages,  need  not  be  proved  beyond  reasonable  doubt;  Lewis  v.  ShuU,  67  Hun, 
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543,  22  y.  Y.  Supp.  484,  holding  that  defense  of  truth  in  slander  action  founded 
on  charge  of  theft,  need  not  be  proved  beyond  reasonable  doubt;  Gibbe  v.  Carna- 
ban,  4  Misc.  564,  25  N.  Y.  Supp.  786,  holding  only  preponderance  of  evidence 
necessary  in  action  against  executor  for  conversion  of  money  claimed  to  btve 
been  given  plaintiff;  Shook  v.  Lyon,  16  Daly,  420,  11  N.  Y.  Supp.  720,  holding 
sufficient,  proof  by  preponderance  of  evidence  in  action  for  money  misapplied  by 
bookkeeper. 

—  In  negligence  actions. 

Cited  in  Kurz  v.  Doerr,  180  N.  Y.  88,  105  A.  S.  R.  716,  72  N.  E.  926,  2  A.  t 
E.  Ann.  Cas.  71,  holding  negligence  of  defendant  need  be  proved  only  by  fair 
preponderance  of  evidence;  Probst  v.  Delamater,  100  N.  Y.  266,  3  N.  E.  184, 
sustaining  refusal  to  charge  jury  in  civil  action  for  negligence  that  defendant 
is  entitled  to  any  doubt;  Tholen  v.  Brooklyn  City  R.  Co.  10  Misc.  283,  30  N.  Y. 
Supp.  1081,  holding  unnecessary  to  prove  negligence  beyond  reasonable  doubt  in 
action  for  injury  by  street  car. 
Carrier's  liability  to  persons  carried  free. 

Cited  in  reference  note  in  2  A.  S.  R.  373,  on  liability  of  railroad  company  for 
injury  to  person  riding  on  free  pass. 

—  To  postal  clerks  and  express  messengers  generally. 

Cited  in  Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W.  528,  holding  railroad  com- 
pany liable  for  negligence  resulting  in  injury  to  express  messenger;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Ketcham,  133  Ind.  346,  36  A.  S.  R.  550,  19  L.R.A.  339, 
33  N.  E.  116,  sustaining  recovery  for  negligent  injury  to  postal  clerk  riding  in 
passenger  car  in  returning  from  duty;  Mellor  v.  Missouri,  P.  R.  Co.  106  Mo. 
465,  10  L.R.A.  36,  16  S.  W.  849;  Houston  &  T.  C.  R.  Co.  v.  Hampton,  64  Tex. 
431, — holding  railroad  company  liable  for  negligence  resulting  in  injury  to 
postal  clerk;  Illinois  C.  R.  Co.  v.  Porter,  117  Tenn.  13,  94  S.  W.  666,  10  A.  &  E. 
Ann.  Cas.  789;  Barker  v.  Chicago,  P.  &  St.  L.  R.  Co.  243  111.  482,  134  A.  S.  R. 
382,  26  L.R.A.(N.S.)  1068,  90  X.  E.  1057,— holding  that  railroad  is  liable  to 
postal  clerk  for  injury  caused  by  its  negligence. 

Cited  in  reference  note  in  55  A.  R.  115,  on  liability  of  railroad  company  to 
railroad  mail  clerk  riding  on  a  pass  exempting  company  from  liability. 

Cited  in  note  in  19  L.R.A.  340,  on  liability  of  railroad  company  for  injury 
received  by  postal  clerk  on  train. 
~  To  express  messenger  carried  under  contract  exempting  from  liability. 

Cited  in  Brewer  v.  New  York,  L.  E.  &  W.  R.  Co.  124  N.  Y.  59,  21  A.  S.  R. 
647,  II  L.R.A.  483,  26  N.  E.  324,  holding  contract  between  express  company  and 
railroad  in  which  latter  is  exempted  from  liability  for  injury  to  express  mes- 
senger, not  binding  on  him. 

Cited  in  note  in  34  L.R.A.  44,  on  carrier's  liability  to  messengers  under  con* 
tract  exempting  from   liability. 

Distinguished  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  Voight,  176  U.  S.  498,  44  L. 
ed.  560  (reversing  79  Fed.  561,  20  Sup.  Ct.  Rep.  385),  denying  recovery  for 
negligence  of  railroad  company  resulting  in  injury  to  express  messenger  em- 
ployed under  contract  freeing  express  company  from  liability  it  assumed  to  save 
railroad  harmless. 

—  Passenger  riding  on  free  pass  exempting  from  liability. 

Cited  in  Ulrich  v.  New  York  C.  &  H.  R.  R.  Co.  108  N.  Y.  80,  -29  A.  S.  R.  369, 
15  N.  E.  60  (reversing  13  Daly,  129),  holding  passenger  riding  on  free  pass, 
containing  clause  exempting  railroad   from  liability  for  negligence,   precluded 


Digitized 


by  Google 


447  KOTES  ON  AMERICAN  REPORTS.  [7& 

recover  for  injuries  thereby;  Dow  v.  Syracuse,  L.  ft  B.  R.  Co.  81  App.  Div.  302, 
80  N.  Y.  Supp.  041,  holding  without  consideration  and  void,  stipulation  not  to- 
be  responsible  for  injuries,  on  pass  issued  pursuant  to  valid  agreement  not  con- 
taining such  clause. 

EUemptton  of  passenger  carrier  from  liability  by  contract  generally. 

Cited  in  notes  in  82  A.  D.  200,  203,  on  exemption  of  passenger  carrier  from 
liability  by  contract;  42  L.  ed.  U.  S.  680,  600,  on  validity  of  contracts  exempting 
carriers  from  liability  for  their  own  negligence  or  that  of  their  servants. 
Who  are  passengers. 

Cited  in  Pitcher  v.  Lake  Shore  &  M.  S.  R.  Co.  28  N.  Y.  S.  R.  647,  8  N.  Y. 
Supp.  330,  holding  one  travelling  in  freight  car  in  charge  of  horses,  passenger 
entitled  to  protection  from  injury. 
—  Railway  postal  clerk. 

Cited  in  Yarrington  v.  Delaware  &  H.  Co.  143  Fed.  565;  Holmes  v.  Birming- 
ham S.  R.  Co.  140  Ala.  208,  37  So.  338;  Chesapeake  &  O.  R.  Co.  v.  Patton,  2a 
App.  D.  C.  113;  Wabash  R.  Co.  v.  Jellison,  124  111.  App.  652;  Malott  v.  Central 
Trust  Co.  168  Ind.  428,  70  N.  E.  360,  11  A.  &  E.  Ann.  Cas.  870;  Illinois  C.  R. 
Co.  V.  Porter,  117  Tenn.  13,  04  S.  W.  666,  10  A.  &  E.  Ann.  Cas.  780,— holding. 
railway  postal  clerk  a  passenger. 
Cited  in  reference  note  in  36  A.  S.  R.  558,  on  postal  clerk  as  passenger. 
Cited  in  note  in  61  A.  S.  R.  00,  on  mail  agents  or  postal  clerks  as  passengers. 
liiability  of  railroad  company  for  loss  of  registered  letter. 

Distinguished  in  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  423,. 
50  L.R.A.  706,  02  N.  W.  88,  denyinj  liability  of  railroad  company  for  registered 
letter  lost  in  wreck  caused  by  its  negligence. 
Contributory  negligence  as  a  bar  to  recovery. 

Distinguished  in  Scott  v.  Third  Ave.  R.  Co.  50  Hun,  456,  13  N.  Y.  Supp.  344,^ 
holding  erroneous  charge  that  "there  may  be  mutual  negligence  and  yet  one 
party  have  a  right  of  action  against  the  other." 
Contributory  negligence  as  question  for  Jury. 

Cited  in  Newell  v.  Ryan,  40  Hun,  286,  holding  for  jury,  negligence  of  engineer 
injured  in  collision  with  another  work  train,  while  oiling  his  engine  en  route. 
When  contract  is  TOid  as  nudum  pactum. 

Cited  in  Goldsborough  v.  Gable,  140  111.  260,  15  L.R.A.  204,  20  N.  E.  722, 
holding  agreement  by  lessor  to  reduce  rent  of  tenant  holding  over  under  old 
lease  after  new  term  begun,  nudum  pactum;  Carpenter  v.  Taylor,  164  N.  Y.  171^ 
58  N.  E.  53,  holding  void  agreement  between  assignee  and  assignor,  for  extra 
compensation,  consideration  being  use  of  best  knowledge  and  ability,  which  he 
was  already  bound  to  use. 
—  Stipulations  in  mileage  book. 

Cited  in  Corcoran  v.  New  York  C.  &  H.  R.  R.  Co.  20  Misc.  200,  45  N.  Y.  Supp. 
861,  affirmed  25  App.  Div.  474,  40  N.  Y.  Supp.  701;  Horton  v.  Erie  R.  Co.  65- 
App.  Div.  687,  72  N.  Y.  Supp.  1018,  holding  void,  stipulations  in  mileage  book 
contract,  based  on  consideration  of  ''reduced  fare"  where  such  fare  is  regulated 
by  statute. 
liiability  for  injury  to  postal  clerk  generally. 

Cited  in  Lawson  v.  Waite,  103  Wis.  244,  45  L.R.A.  016,  70  N.  W.  321,  holding 
sub-contractor  carrying  mails,  but  not  his  bondsmen,  liable  for  injury  to  postal  • 
clerk  through  negligence  in  furnishing  vicious  horse. 
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Aasignment  preventing  maintenance  off  action. 

DistiDguished  in  Allison  v.  Abendrotli,  38  Hun,  586,  denying  recovery  against 
general  partner  of  bankrupt  firm,  after  complete  assignment  of  claims  to  him 
under  mistaken  belief  that  he  was  liable  only  as  special  partner. 
Pofiltion  of  servants  working  on  same  train. 

Cited  in  note  in  37  L.R.A.  68,  on  who  is  liable  as  master  in  case  of  servants 
working  on  same  train. 

47   AM.  REP.   85,  MIIiUBIR  T.  McKBNZIE,   95  X.  T.   575. 
"When  promise  to  pay  ffor  ffatore  serrices  becomes  binding. 

Cited  in  Wellington  v.  Apthorp,  145  Mass.  69,  13  N.  £.  10;  National  Gum  ft 
Mica  Co.  ▼.  Braendly,  27  App.  Div.  219,  51  N.  Y.  Supp.  93  (dissenting  opin- 
ion) ;  Clark  y.  Cordry,  69  Mo.  App.  6, — as  to  when  binding;  Niemoller  ▼.  Dun- 
combe,  69  App.  Div.  614,  holding  it  becomes  binding  upon  rendition  of  the 
services;  Watertown  Nat.  Bank  v.  Bagley,  62  Misc.  380,  116  N.  Y.  Supp.  772, 
holding  that  agreement  to  delay  action  against  directors,  made  by  creditor,  until 
winding  up  of  receivership  of  corporation,  if  directors  would  waive  statute  of 
limitations,  is  valid;  Bade  v.  Feay,  63  W.  Va.  166,  61  S.  £.348,  holding  that 
note  given  for  services  to  be  rendered  is  not  void  because  for  larger  sum  than 
services  were  probably  worth. 
^—Failure  off  consideration. 

Cited  in  Groomer  v.  McCuUy,  93  Mo.  App.  544,  holding  where  offer  is  with- 
drawn before  other  party  has  altered  his  position  there  is  a  failure  of  con- 
sideration; Mansfield  v.  New  York  C.  &  H.  R.  R.  Co.  114  N.  Y.  331,  4  L.RJL 
566,  21  N.  £.  735;  Jamestown  Business  College  Asso.  ▼.  Allen,  172  N.  Y.  291, 
92  A.  S.  R.  740,  64  N.  £.  952  (dissenting  opinion) ;  Ryder  v.  Sistore,  15  Daly, 
90,  2  N.  Y.  Supp.  715, — as  to  what  constitutes;  Re  Simmons,  48  Misc.  484,  96  N. 
Y.  Supp.  1103,  holding  mere  inadequacy  not  failure. 
Parol  evidence  to  show  consideration. 

Cited  in  Kelly  v.  Leachman,  3  Idaho,  672,  34  Pac.  813;  Peck  v.  Burwell*  48 
Hun,  471,  1  N.  Y.  Supp.  83, — holding  consideration  of  note  may  be  shown  by 
parol;  Dennison  v.  Willcut,  3  Idaho,  793,  35  Pac.  698;  Wells  v.  Wells,  8  App. 
Div.  422,  40  N.  Y.  Supp.  836, — holding  consideration  of  bill  of  sale  may  be  shown 
to  be  other  than  stated  therein. 

Cited  in  note  in  4  £.  R.  C.  208,  on  admissibility  of  parol  evidence  to  impeach 
consideration  of  bill  of  exchange  or  promissory  note. 

47  AM.  RBP.  89,  N£U  t.  McKBCHNEB,  95  N.  T.  689. 
lilability  nnder  civil  damage  acts. 

Cited  in  Eddy  v.  Courtright,  91  Mich.  264,  51  N.  W.  887,  as  to  court  giving 
them  a  liberal  construction;  dissenting  opinion  in  Blats  v.  Rohrbach,  116  N.  Y. 
450,  6  L.R.A.  669,  22  N.  E.  1049  (affirming  42  Hun,  402),  as  to  when  recovery 
aiay  be  had;  Stafford  v.  Levinger,  16  S.  D.  118,  102  A.  S.  R.  686,  91  N.  W.  462, 
1  A.  &  £.  Ann.  Cas.  132,  holding  statute  gave  right  of  action  to  widow  for  death 
as  well  as  injuries  to  husband. 

Cited  in  note  in  52  A.  R.  161,  on  application  of  proximate  and  remote  cause 
to  cases  arising  under  civil-damage  act. 

Distinguished  in  Streever  v.  Birch,  62  Hun,  298,  17  N.  Y.  Supp.  195,  holding 
statute  creating  the  liability  does  not  give  right  of  action  for  loss  of  services. 
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<— Remote  effects  of  intoxlcatioii  or  sale. 

Cited  in  Homire  v.  Halfman,  160  Ind.  470,  00  N.  E.  164;  Zibold  ▼.  Reneer,  73 
Kan.  312,  85  Pac  290, — holding  statute  authorized  recovery  for  both  proximate 
and  remote  injuries;  Dennison  ▼.  Van  Wormer,  107  Mich.  461,  65  N.  W.  274, 
holding  right  of  action  conferred  by  Michigan  civil  damage  law  is  limited  to 
eases  where  the  injuries  are  the  direct  result  of  acts  done  while  intoxicated,  or 
where  they  indirectly  result  by  reason  of  intoxication;  Bistline  ▼,  Ney  Bros. 
134  Iowa,  172,  13  L.R.A.(N.S.)  1158,  111  N.  W.  422,  13  A.  &  E.  Ann.  Cas.  196; 
Currier  t.  McKee,  99  Me.  364,  69  Atl.  442,  3  A.  &  E.  Ann.  Cas.  67;  Brockway 
V.  Patterson,  72  Mich.  122,  1  L.R.A.  708,  40  N.  W.  192;  Doty  ▼.  Postal,  87  Mich. 
143,  49  N.  W.  634;  Dice  v.  Sherbemeau,  152  Mich.  601,  16  L.R.A.(N.S.)  765, 
116  N.  W.  416;  Beers  v.  Walhizer,  43  Hun,  254;  McCarty  ▼.  Wells,  51  Hun, 
171,  4  N.  Y.  Supp.  672, — holding  statute  makes  no  distinction  between  cases  in 
which  the  loss  of  support  is  the  direct  result  of  the  intoxication,  and  those  in 
which  it  is  the  remote  result  thereof;  it  only  requires  that  it  should  be  estab- 
lished that  the  loss  was  the  result  of  such  intoxication,  caused  in  whole  or  in 
part  by  liquors  sold  by  the  defendant;  Bacon  v.  Jacobs,  63  Hun,  61,  17  N.  Y. 
Supp.  323,  holding  statute  created  an  absolute  liability  and  precluded  any  ex- 
amination into  question  whether,  except  for  the  intoxication,  the  assault  would 
have  been  committed. 

Cited  in  notes  in  85  A.  S.  R.  451,  on  liability  of  liquor  sellers  for  suicide  of 
persons  becoming  intoxicated;  85  A.  S.  R.  454,  on  measure  of  damages  against 
liquor  sellers  for  acts  of  persons  becoming  intoxicated;  13  L.R.A.(N.S.)  1101, 
on  necessity,  in  order  to  support  a  recovery  under  civil-damage  act,  that  in- 
toxication be  the  proximate  cause  of  the  injury. 

'— EbLemplary  damages  under* 

Cited  in  Campbell  v.  Harmon,  96  Me.  87,  51  Atl.  801,  holding  where  evidence 
showed  wilful  and  wanton  violation  of  law,  exemplary  damages  proper;  Reid 
V.  Terwilliger,  116  N.  Y.  630,  22  N.  E.  1091  (reversing  42  Hun,  310);  Rawlins 
v.  Vidvard,  34  Hun,  205;  Ketcham  v.  Fox,  52  Hun,  284,  6  N.  Y.  Supp.  272,— 
holding  circumstances  of  abuse  or  aggravation  must  be  shown;  Wilber  v.  Dwyer, 
69  Hun,  507,  23  N.  Y.  Supp.  395,  holding  them  not  recoverable  without  proof 
of  facts  additional  to  facts  required  to  be  proved  to  recover  compensatory 
damages. 

47   AM.  REP.   92,  STATE  v.  EMERY,   78  MO.   77. 

Followed  without  discussion  in  State  v.  McNally,*  87  Mo.  64^ 
Decree  of  homicide  from  gross  carelessness. 

Cited  in  State  ▼.  Lundheimer,  93  Mo.  311,  6  S.  W.  62,  as  being  case  where 
indictoient  was  for  murder  and  conviction  for  manslaughter  for  causing  death 
through  carelessness;  State  v.  Grote,  109  Mo.  345,  19  S.  W.  93,  holding  the 
unintentional  killing  of  a  person  through  the  negligent  handling  of  a  pistol, 
in  a  manner  indicating  reckless  disregard  of  human  life  is  manslaughter  in 
fourth  degree;  State  v.  Lockwood,  119  Mo.  463,  24  S.  W.  1016,  as  to  it  constitut- 
ing involunUry  manslaughter;  Stete  v.  Barutio,  148  Mo.  249,  49  S.  W.  1004, 
as  to  it  being  manslaughter  in  fourth  degree;  State  ▼.  Haines,  160  Mo.  555,  61 
8.  W.  621,  holding  it  constitutes  manslaughter;  State  ▼.  Clardy,  73  S.  C.  340,  53 
8.  E.  493,  holding  it  indictable  as  murder  or  manslaughter. 

Cited  in  reference  notes  in  53  A.  R.  466,  on  negligent  killing  as  manslaughter; 
78  A.  S.  R.  137,  on  homicide  by  one  recklessly  using  firearms;  8  A.  S.  R.  12Q, 
Am.  Rep.  Vol.  XIX.— 29. 
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on  accidental  killing  of  another  while  attempting  to  commit  suicide ;  10  A.  8.  R. 
113,  giving  instances  of  killings  adjudged  to  be  manslaughter  only;  8  A.  S.  R. 
435,  on  what  amounts  to  manslaughter. 

Cited  in  notes  in  38  A.  S.  R.  81,  on  causing  death  by  act  calculated  to  produce 
fatal  results  as  murder  or  manslaughter;  90  A.  S.  R.  583,  on  unintentional 
homicide  in  shooting  into  crowd  or  house ;  63  L.R^  389,  on  homicide  while  care- 
lessly and  negligently  handling  dangerous  weapon;  61  L.RJL  299,  on  pleading 
and  practice  in  case  of  negligent  homicide. 

47  AM.  REP.  95,  BEARDORF  t.  THACEEER,  78  MO.   198. 
Insurance  or  real  estate  firms  as  nontrading  partnerships. 

Cited  in  Adams  v.  Long,  114  IlL  App.  277,  holding  a  firm  engaged  in  the  real 
estate,  loan  and  insurance  business,  which  likewise  buys  and  sells  real  estate 
on  its  own  account,  is  prima  facie  a  trading  partnership;  Scheie  ▼.  Wagner,  16S 
Ind.  20,  71  N.  K  127,  holding  a  partnership  for  insurance,  real  estate,  and  loan 
brokerage  business  is  a  non-trading  partnership. 
Authority  of  partner  to  hind  nontradln^  firm  on  oommercial  paper. 

Cited  in  Stay  now  v.  Kennefick,  79  Mo.  App.  41,  holding  no  member  of  a  non- 
trading  partnership  has  authority  to  bind  his  copartners  by  negotiable  biUr 
note  or  acceptance  in  the  firm  name  ev^n  for  a  d^t;  Tanner  ▼.  Hyde,  2  Colo. 
App.  443,  31  Pac  344;  Presbrey  v.  Thomas,  1  App.  D.  C.  171;  Schellenbedc  v. 
Studebaker,  13  Ind.  App.  437,  65  A.  S.  R.  240,  41  N.  E.  845;  Horn  v.  Newton 
City  Bank,  32  Kan.  518,  4  Pac.  1022;  Lee  v.  First  Nat  Bank,  45  Kan.  8,  11 
L.RJL  238,  25  Pac.  196;  Worster  v.  Forbush,  171  Mass.  423,  50  N.  £.  936; 
Webb  y.  Allington,  27  Mo.  App.  559;  Randall  v.  Lee,  68  Mo.  App.  561;  Carter- 
Montgomerie  v.  Steele,  83  Mo.  App.  211;  Third  Nat  Bank  v.  Fults,  115  Mo. 
App.  42,  90  S.  W.  755;  Walker  v.  Walker,  66  Vt  285,  29  AtL  146,— holding 
partner  has  no  authority  to  bind  firm  by  a  negotiable  promissory  note;  Snively 
▼.  Matherson,  12  Wash.  88,  50  A.  S.  R.  877,  40  Pac  628,  holding  a  partnership 
organized  for  the  purpose  of  transacting  a  general  contracting  and  building 
business  is  a  non-trading  partnership,  and  one  partner  cannot  in  the  absaiee 
of  authority,  usage  or  necessity  therefor  bind  partnership  by  execution  of  note 
and  mortgage. 

Cited  in  reference  note  in  48  A.  R.  361,  on  note  by  nontrading  partnership. 

Cited  in  note  in  48  A.  S.  R.  441,  442,  as  to  when  nontrading  partnership  is 
bound  by  loan  effected  by  one  member. 

Authority  of  one  memher  to  hind  trading  firm  on  note; 

Cited  in  Feurt  ▼.  Brown,  23  Mo.  App.  332,  holding  a  member  of  a  trading 
partnership  has  authority  to  sign  firm  name  to  a  note  in  the  usual  coarse  of 
business. 

Cited  in  reference  note  in  10  A.  S.  R.  34,  on  liability  of  firm  on  note  signed 
in  firm  name  by  partner  for  his  own  benefit 
Nature  of  nontrading  partnerships. 

ated  in  Childers  v.  Neely,  47  W.  Va.  70,  81  A.  S.  R.  777,  49  L.R.A.  468,  34 
S.  E.  82§i  holding  a  sale  of  his  interest  by  a  member  of  a  mining  partnership  to 
another  or  a  stranger  does  not  dissolve  the  partnership,  as  in  ordinary  partner- 
ships. 
Presumption  as  to  liability  of  all  partners  when  note  is  in  partnership 


Cited  in  Webb  v.  Allington,  27  Mo.  App.  559,  holding  ratification  of  a  note 
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by  other  partner  must  have  been  pleaded  if  firm  was  nontrading;  Lamwersick 
T.  Boehmer,  77  Mo.  App.  136,  holding  the  signing  of  firm  name  to  a  promissory 
note  by  a  member  of  the  firm  makes  the  note  prima  facie  the  note  of  the  co- 
partnership, and  binds  all  the  members  of  the  firm;  Kahn  ▼.  Overstolz,  82  Mo. 
App.  235,  holding  though  a  promissory  note  is  admitted  to  be  in  name  of  co- 
partnership, the  presumption  of  liability  created  by  it  against  all  the  members 
is  only  prima  facie. 

47   AM.   REP.   99,  FIjYNN  v.  KANSAS  CITY,   ST.  J.   &  C.  B.  R.   CO. 

78    MO.    195. 
Assumption  of  risk  by  servant. 

Cited  in  Stalzer  v.  Jacob  Dold  Packing  Co.  84  Mo.  App.  565,  as  to  risks  serv- 
ant assumes. 

Cited  in  reference  note  in  1  A.  8.  R.  631,  on  assumption  by  servant  of  risk  of 
defects  in  machinery  or  appliances. 

Cited  in  notes  in  1  L.R.A.  131,  on  assumption  of  risk  by  railway  employee; 
4  LJLA.  850,  on  duty  of  master  to  inform  servants  of  extraordinary  risks;  17 
£.  R.  C.  238,  on  liability  of  master  for  injuries  to  servant. 

—  Mere  knowledge  of  danger. 

Cited  in  Adams  v.  Kansas  &  T.  Coal  Co.  85  Mo.  App.  486,  holding  a  miner 
knowing  that  the  operator  had  not  furnished  props  as  requested  is  not  guilty 
of  contributory  negligence  in  continuing  work  unless  the  roof  is  patently  unsafe, 
and  he  is  not  forced  to  quit  work  or  accept  the  harmful  results;  Devlin  v.  Wa- 
bash, St  L.  &  P.  R.  Co.  87  Mo.  545;  Booth  v.  Kansas  City  &  I.  Air  Line,  76  Mo. 
App.  516;  Devore  v.  St.  Louis  t  S.  F.  P^  Co.  86  Mo.  App.  429;  Depuy  v.  Chicago, 
R.  I.  &  P.  R.  Co.  110  Mo.  App.  110,  84  S.  W.  103,— holding  mere  knowledge  of 
danger  in  working  with  a  defective  instrumentality  will  not  defeat  servants  ac- 
tion unless  the  danger  be  so  glaring  as  to  threaten  immediate  danger. 

Cited  in  reference  note  in  4  A.  S.  R.  264,  on  servant's  knowledge  of  danger. 

—  Relying  npon  Judgment  of  superior. 

Cited  in  Gustafson  v.  Chicago,  R.  I.  &  P.  R.  Co.  128  Fed.  85,  as  to  assump 
tion  of  risk  l^  servant  in  obeying  orders  of  master;  Muirhead  v.  Hannibal  &  St. 
J.  R.  Co.  19  Mo.  App.  634,  holding  where  upon  discovering  the  defect  servant  is 
assured  by  superior  that  it  is  not  dangerous,  or  that  it  will  be  timely  repaired, 
whereupon  in  reliance  thereon  he  remains,  being  himself  careful,  he  may  recover 
for  injury  resulting  from  such  unrepaired  defect. 

—  Promise  of  master  to  remove  peril. 

Cited  in  Hyatt  v.  Hannibal  &  St.  J.  R.  Co.  19  Mo.  App.  287,  holding  it  negli- 
gence from  which  master  is  liable,  if  knowing  of  any  peril  which  is  known  to 
servant  also  he  fails  to  remove  it  in  accordance  with  assurances  made  by  him  to 
servant  that  he  will  do  so;  HoUoran  v.  Union  Iron  ft  Foundary  Co.  133  Mo.  470, 
35  S.  W.  260,  as  to  liability  when  master  has  promised  to  remedy  defect;  Buck- 
ner  v.  Stock  Yards  Horse  ft  Mule  Co.  221  Mo.  700,  120  S.  W.  766;  Coin  v.  John 
H.  Talgc  Lounge  Co.  222  Mo.  488,  25  L.R.A.(N.S.)  1179,  121  S.  W.  1,  17  A.  ft  E. 
Ann.  Cas.  888, — folding  that  master  is  liable  to  servant  for  injury  caused  by 
failure  of  master  to  repair  appliance  which  he  promised  to  repair  if  it  was  his 
duty  to  make  such  repair. 

(^ted  in  notes  in  40  L.R.A.  782,  on  rights  of  servant  who  continues  work  on 
faith  of  master's  promise  to  remove  specific  cause  of  danger;  40  L.R.A.  792,  on 
rights  of  servant  who  continues  work  on  faith  of  master^s  promise  to  remove 
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specific  cause  of  danger;  40  L.R.A.  794,  on  nonliabSHtj  of  master  for  injury  to 
aervant  unless  latter's  continuance  of  work  was  actually  induced  by  maBter> 
promise  to  protect  from  specific  cause  of  danger. 
Buty  of  master  to  furnish  safe  appliances  or  place  to  work. 

Cited  in  Brazil  Block  Coal  Co.  t.  Hoodlet,  129  Ind.  327,  27  N.  E.  741;    Dutzi 
T.  Geisel,  23  Mo.  App.  676;  Higgins  ▼.  Missouri  P.  R.  Co.  43  Mo.  App.  547,— 
holding  it  duty  of  master  to  use  due  care  in  supplying  and  maintaining  suitable 
instrumentalities  for  performance  of  the  work. 
Negligence  in  moTing  train  in  excess  of  speed  fixed  by  ordinance  or  rale. 

Cited  in  Sullivan  ▼.  Missouri  P.  R.  Co.  117  Mo.  214,  23  S.  W.  149;  Moore  v. 
St.  Louis  Transit  Co.  95  Mo.  App.  728, — ^holding  it  n^ligence  per  se. 
Presumption  of  care  by  party  injored* 

Cited  in  Myers  r.  Chicago,  St  P.  M.  &  O.  R.  Co.  37  C.  C.  A.  137,  96  Fed.  406 
(dissenting  opinion),  as  to  the  presumption;  Northern  P.  R.  Co.  ▼.  Spike,  57  C. 
C.  A.  384,  121  Fed.  44;  Cameron  v.  Great  Northern  R.  Co.  8  N.  D.  124,  77  N.  W. 
1016;  Jacksonville  Electric  Co.  v.  Sloan,  52  Fla.  257,  42  So.  516;  Woodell  v. 
West  Virginia  Improv.  Co.  38  W.  Va.  23,  17  S.  K  386, — ^presuming  due  care. 

Cited  in  note  in  16  L.R.A.  263,  on  overcoming  presumption  of  due  care  bv  one 
found  to  have  been  killed  by  alleged  negligence  of  another. 
Contributory  negligence  as  question  of  law  or  fact. 

Cited  in  Woodward  Iron  Co.  v.  Jones,  80  Ala.  123 ;  Thompson  v.  Chicago,  R.  I 
P.  R.  Co.  86  Mo.  App.  141,  holding  where  facts  are  such  that  reasonable  minds 
might  differ  it  is  question  of  fact  for  jury. 

Pamages  in  action  for  death  by  wrongful  act. 

Cited  in  State  v.  Graves,  90  Mo.  510,  8  S.  W.  730,  holding  in  action  by  wife 
of  an  employe  of  a  railroad  company  against  latter  for  death  of  her  husband  the 
measure  of  damages  is  not  the  fixed  sum  of  $5,000  but  a  sum  not  exceeding  $5,000; 
Miller  v.  Missouri  P.  R.  Co.  100  Mo.  350,  32  A.  S.  R.  673,  19  S.  W.  58,  holding 
where  employe  of  railroad  is  killed  by  reason  of  negligence  of  a  vice  principal 
his  representative  is  entitled  to  recover  the  fixed  sum  of  $5,000  under  second 
section  of  damage  act. 
Ordinary  care. 

Cited  in  Lusby  v.  Atchison,  T.  &  S.  F.  R.  Co.  41  Fed.  181;  Rutledge  v.  Han- 
nibal &  Si.  J.  R.  Co.  78  Mb.  286 ;  Dougherty  v.  Missouri  R.  Co.  81  Mo.  325,  51  A. 
R.  239;  Moberly  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  17  Mo.  App.  518,— holding  it 
is  the  caution  and  negligence  which  reasonable  and  prudent  men  exercise  under 
like  circumstances. 

47  AM.  REP.   107,  PARISH  v.  COOK,   78  MO.  111. 
Oonatructlon  of  general   and   particular   words   In   wills  ~  Of   descrip- 
tlona  of  property  in  general  terms. 

Cited  in  Webb  v.  Archibald,  128  Mo.  200.  28  S.  W.  80  (dissenting  opinion),  as 
to  construction  of  term  '"balance  of  property"  when  used  in  will. 

Cited  in  reference  note  in  2  A.  S.  R.  662,  on  construction  of  bequests  of  par- 
ticular elaases  of  property. 

Distinguished  in  Taubenhan  v.  Duiiz,  125  111.  524,  17  X.  E.  456  (affirming  20 
111.  App.  262),  holding  ''all  other  property  of  every  kind,''  included  realty  when 
unrestricted  by  the  context;  Schorr  ▼.  Etling,  124  Mo.  42,  27  S.  W.  395,  holding 
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a  devise  to  a  wife  of  all  testator's  "mixed"  property  will  not  be  construed  into 
a  devise  of  a  homestead. 
—  As  to  disinheritance. 

Cited  in  Watson  v.  Watson,  110  Mo.  164,  19  S.  W.  543,  holding  to  deprive  heir 
of  the  share  which  law  gives  him  in  case  of  intestacy,  the  testator  must  make 
a  valid  disposition  of  it  to  some  other  person. 
Statute  of  limitations,  tacking:  disabilities. 

Cited  in  Franklin  v.  Cunningham,  187  Mo.  184,  86  S.  W.  79,  holding  fact  that 
female  plaintiff  after  statute  of  limitations  began  to  run,  because  covert  during 
her  minority  did  not  prevent  mining  of  statue  against  her. 
Convejrins  and  encumbering  property  by  general  description. 

Cited  in  note  in  66  A,  S.  R.  60,  on  conveying  and  encumbering  property  by  gen- 
eral description. 

47  AM.  REP.   112,  PHELPS  v.  WAIiTHEB,   78  MO.   820. 
Right  of  deserted  married  woman  to  sue  alone. 

Cited  in  Schooler  v.  Schooler,  18  Mo.  App.  69,  holding  in  a  suit  in  which  hus- 
band is  joined  with  his  wife  for  conformity,  his  withdrawal  from  the  suit  or  dis- 
missal of  it  will  not  work  a  discontinuance  of  suit,  if  he  has  abandoned  his  wife, 
abjured  the  state  and  is  living  in  concealment;  Huffer  v.  Riley,  47  Mo.  App.  479, 
holding  a  married  woman  living  separate  and  apart  from  her  husband,  who  is  a 
non-resident  alien,  is  to  be  regarded  as  a  feme  sole,  in  so  far  as  to  contract,  sue 
and  be  sued. 

Cited  in  reference  notes  in  64  A.  S.  R.  461,  on  rights  of  wife  deserted  by  hus- 
band ;  72  A.  S.  R.  409,  on  right  of  deserted  married  woman  to  sue  alone. 

Cited  in  note  in  64  A.  S.  R.  865,  on  effect  of  husband's  abjuration  of  realm  or 
leaving  state  on  wife's  property  rights  or  power  to  contract. 

47  AM.  REP.   118,  SILVER  ▼.  KANSAS  CITY,  ST.  Ij.  &  O.  R.  CO.   78 

MO.   528. 
Statutory  obligation  of  railway  company  to  fence  right  of  wa^ 

Cited  in  Henderson  v.  Wabash,  St.  L.  &  P.  R.  Co.  81  Mo.  605 ;  holding  in  con- 
struing state  imposing  liability  for  failure  to  fence  such  interpretation  should 
be  given  as  in  the  most  complete  manner  effects  the  known  purpose  and  object 
for  which  they  were  enacted,  provided  the  language  is  adequate  to  afford  such 
construction  without  violating  the  obvious  meaning  of  words  and  terms  employed ; 
Morrison  v.  Kansas  City,  St.  J.  A  C.  B.  R.  Co.  27  Mo.  App.  418,  holding  it  not 
the  duty  of  owner  of  land  to  keep  gate  in  railway  fence  in  repair. 

Cited  in  notes  in  9  L.R.A.(N.S.)   357;  5  luBJL  741,— on  duty  of  railways 
to  fence  their  right  of  way. 
—  Objects  of  protection. 

Cited  in  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Reesman,  23  LJLA.  768,  9  C.  C.  A.  20, 
19  U.  S.  App.  596,  60  Fed.  370,  holding  where,  through  the  failure  of  a  rail- 
road company  to  fence  according  to  statute  an  animal  gets  on  the  track,  causing 
the  derailment  of  a  train,  an  employe  on  the  train,  who  is  injured  by  the  acci- 
dent, is  entitled  to  sue  the  company  therefor  since  such  statutes  are  designed 
to  protect  persons  on  trains  as  well  as  cattle  owners;  Davis  v.  Hannibal  &  St.  J. 
R.  Co.  19  Mo.  App.  425,  holding  duty  imposed  by  statute  on  the  railroad  is  in 
nature  of  a  police  regulation,  and  is  designed  as  a  means  of  greater  security  to 
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lives  and  limbs  of  passengers  on  trains,  and  also  for  the  prevention  of  injnries 
to  animals  liable  to  be  about  the  track. 

—  Liability  for  trespasses  bjr  animals  permitted  by  break  in  fence. 
Cited  in  Stanley  v.  Missouri  P.  R.  Co.  84  Mo.  625;  Kingsbury  v.  Missouri,  K.  k 

T.  R,  Co.  156  Mo.  379,  57  S.  W.  547, — ^holding  railroad  companies  are  required 
to  fence  their  roads  for  two  purposes,  one  to  prevent  stock  from  straying  onto 
the  tracks,  and  the  other  to  prevent  stock  from  trespassing  upon  adjoining  fields; 
Gordon  ▼.  Chicago,  S.  F.  &  C.  R.  Co.  44  Mo.  App.  201,  holding  under  statute,  if, 
owing  to  failure  of  railway  company  to  fence  its  right  of  way,  stock  enters  upon 
the  adjoining  lands  and  destroys  crops  growing  thereon,  the  railway  company 
is  liable  in  double  damages ;  Langkop  v.  Missouri  P.  R.  Co.  55  Mo.  App.  611,  hold- 
ing statute  makes  it  the  duty  of  a  railroad  to  so  fence  its  track  that  stock  can- 
not enter  upon  its  track  or  being  there  cannot  escape  on  the  adjoining  fields  and 
commit  damage,  and  this  applies  to  tenants  as  well  as  owner  of  fee;  Brannock 
V.  St.  Louis,  M.  &  S.  E.  R.  Co.  106  Mo.  App.  379,  80  S.  W.  699,  holding  under 
statute  where  a  railroad  company,  for  purpose  of  entering  upon  its  right  of  way 
opened  a  fence  which  enclosed  together  fields  rented  to  different  tenants  it  was  lia- 
ble for  double  damages  caused  by  cattle  passing  through  the  opening  and  tramp- 
ling down  the  crops  of  tenant  or  that  part  of  land  through  which  right  of  way 
did  not  run. 

—  Right  to  reasonable  time  to  proride  or  repair  fence. 

Cited  in  Young  v.  Hannibal  &  St  J.  R.  Co.  82  Mo.  427,  holding  where  railroad 
company  has  once  erected  fences  on  the  sides  of  its  road,  as  required  by  law  it 
is  only  liable  for  negligent  failure  to  maintain  such  fences,  and  it  is  entitled  to 
a  reasonable  time  in  which  to  make  repairs,  after  having  knowledge  of  defects 
therein,  or  after  such  time  has  elapsed  in  which  by  exercise  of  reasonable  diligence, 
it  could  have  had  knowledge  of  such  defects;  Shotwell  v.  St.  Joseph  k  St.  L.  R. 
Co.  37  Mo.  App.  654,  holding  obligation  to  fence  arose  at  instant  road  was  opened 
up  through  the  field;  Cobb  v.  Kansas  City,  F.  S.  &  M.  R.  Co.  43  Mo.  App.  313, 
holding  statutory  obligation  of  company  to  fence  begins  at  least  as  soon  as  cars 
are  run  over  the  road ;  Wilkerson  k  St  Louis,  M.  &  S.  E.  R.  Co.  106  Mo.  App.  336, 
80  S.  W.  308,  holding  liability  under  statute  for  failure  to  fence  would  ensue 
after  a  reasonable  time  had  elapsed  within  which  one  might  be  built 

47  AM.  REP.   126,  BAKBR  t.  CRAXDAIjIi,  78  MO.   584. 
Action  for  deceit. 

Cited  in  note  in  88  A.  D.  444,  as  to  whether  party  can  recover  for  injnries  suf- 
fered  from  acting  on  advice  given  or  representations  made  to  another. 
SnrviTal  of  action. 

Cited  in  reference  note  in  48  A.  S.  R.  226,  on  survivability  of  actions  for  tort 

Cited  in  notes  in  53  A.  R.  530,  on  survival  of  actions  ex  delicto;  53  A.  R  533, 
on  Missouri  statute  on  survival  of  actions;  2  E.  R.  C.  14,  17,  on  survival  of  ac- 
tions of  tort  and  contract. 
Adoption  of  British  statutes  In  United  States. 

Cited  in  note  in  22  L.RA.  508,  on  adoption  of  British  statutes  in  United  States. 

47   AM.   REP.    ISl,   STATE  ▼.  WAGNER,   78  MO.   644. 
Murder  by  poison. 

Cited  in  State  v.  Payton,  90  Mo.  220,  2  S.  W.  S94,  as  to  it  being  murder  ia 
first  degree. 
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Cited  in  reference  note  in  3  A.  S.  R.  781,  on  degree  of  murder  committed  by 
means  of  poison. 

Cited  in  notes  in  90  A.  S.  R.  580,  on  unintentional  homicide  by  administering 
poison;  61  L.R^.  290,  on  negligent  homicide  in  practising  medicine,  surgery,  etc. 
^^When  death  was  not  intended. 

Cited  in  State  v.  Ellsworth,  30  Or.  145,  47  Pac.  199;  Rupe  v.  State,  42  Tex. 
Orim.  Rep.  477,  61  S.  W.  929, — ^holding  if  poison  is  knowingly  administered  with 
intent  of  mischief  and  to  accomplish  some  unlawful  purpose,  if  death  ensue,  it 
will  be  murder,  although  death  was  not  intended. 
Murder  in  perpetration  of  felony. 

Cited  in  State  v.  Hopkirk,  84  Mo.  278  (dissenting  opinion),  as  to  whether  it 
constitutes  murder  in  first  degree;  State  y.  Bobbitt,  215  Mo.  10,  114  S.  W.  511, 
to  point  that  no  homicide  can  be  murder  in  first  or  second  degree,  which  was  not 
murder  at  common  law. 

Cited  in  note  in  63  T/.R.A.  366,  on  homicide  in  commission  of  felony. 
Biglit  of  accused  to  be  confronted  with  witnesses. 

Cited  in  Merrill  ▼.  St  Louis,  83  Mo.  244,  53  A.  R.  576,  as  to  waiver  of  right  by 
aecused;  Shular  ▼.  State,  105  Ind.  289,  55  A.  R.  2ll,  4  N.  E.  870;  State  v.  Lynn, 
169  Mo.  664,  70  S.  W.  127;  State  ▼.  Nave,  186  Mo.  125,  84  S.  W.  1;  State  v.  Wil- 
liford,  111  Mo.  App.  668,  86  S.  W.  570;  State  v.  Bowker,  26  Or.  309,  38  Pac. 
124;  State  v.  Mortensen,  26  Utah,  312,  73  Pac  562;  State  v.  Lewis,  31  Wash.  75, 
71  Pac.  778,— holding  he  may  waive  the  right;  State  v.  Vanella,  40  Mont.  326, 
106  Pac  364,  holding  that  defendant  in  criminal  case  may  waive  right  to  be 
present  at  taking  of  deposition. 

Cited  in  note  in  129  A.  S.  R.  45,  on  constitutional  right  of  accused  to  be  con- 
fronted by  witnesses. 
Waiver  hy  accused  of  swearing  of  witnesses. 

Cited  in  State  v.  Hope,  100    Mo.  347,  8  L.R.A.  608,  13  S.  W.  490,  holding 
swearing  of  witness  may  be  waived. 
Prosecution  for  murder  in  second  degree  under  indictment  in  first. 

Cited  in  State  v.  Talmage,  107  Mo.  543,  17  S.  W.  990;  State  v.  Feeley,  194 
Mo.  300,  112  A.  S.  R.  511,  3  L.RJ^.(N.S.)  351,  92  S.  W.  663,— holding  under  an 
indictment  for  murder  in  the  first  degree,  the  state  with  permission  of  the  court, 
may  eleet  to  prosecute  the  defendant  for  murder  in  the  second  degree  and  defend- 
ant cannot  complain  that  State  elected  to  prosecute  for  a  less  than  the  highest 
grade  of  homicide. 
Verdict  for  less  offense  than  evidence  showed. 

Cited  in  State  v.  Nelson,  88  Mo.  126;  State  v.  Grote,  109  Mo.  345,  19  S.  W.  93; 
SUte  V.  Brewer,  109  Mo.  648,  19  S.  W.  96;  State  v.  Berkley,  109  Mo.  665,  19 
S.  W.  192, — holding  a  verdict  will  not  be  disturbed  on  appeal  because  the  evidence 
shows  or  tended  to  show  the  defendant  guilty  of  a  higher  degree  of  the  offense 
than  the  one  of  which  he  was  convicted;  Johnson  v.  United  R.  Co.  228  Mo.  423, 
127  S.  W.  63;  State  v.  Wilson,  225  Mo.  603,  125  S.  W.  479,— holding  that  defend- 
ant convicted  of  burglary  in  second  degree  cannot  complain  because  evidence 
tends  to  establish  burglary  in  first  degree. 
Right  of  Jury  to  pass  upon  degree  of  murder. 

Cited  in  note  in  12  L.R.A.(N.8.)  936,  on  effect  of  statutory  declaration  that 
murder  committed  by  certain  means,  or  while  engaged  in  commission  of  felony, 
shall  be  murder  of  the  first  degree,  upon  right  of  jury  to  pass  upon  the  degree. 


Digitized 


by  Google 


47  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  4da 

47  AM.  REP.  1S5,  TERSTBGGE  T.  FIRST  GERAIAN  BENEV.  SOC.  92 

IND.  82. 
Creation  of  additional  term  by  holding  over. 

Cited  in  Bollenbacker  v.  Fritts,  98  Ind.  50,  holding  tenancy  for  another  tenn 
created  bj  tenant's  holding  over;  New  York,  C.  ft  St.  L.  R.  Co.  v.  Randall,  102 
Ind.  453,  26  N.  E.  122,  on  holding  over  by  tenant;  Hughes  v.  Windplennig,  10 
Ind.  App.  122,  37  N.  E.  432,  on  exercise  of  privilege  to  continue  lease. 

Distinguished  in  Crystal  Ice  Co.  v.  Morris,  160  Ind.  651,  67  N.  E.  502,  hold- 
ing an  action  to  recover  rent  for  second  tenancy  created  by  tenant's  holding  over, 
facts  showing  election  to  hold  over  must  be  averred  in  complaint. 
Effect  of  holding  over  nnder  stipulation  as  to  renewal. 

Cited  in  Andrews  v.  Marshall  Creamery  Co.  118  Iowa,  595,  06  A.  S.  R.  412,  60 
LJLA.  399,  02  N.  W.  706,  holding  where  tenant  has  option  to  extend  or  may  oc- 
cupy for  extended  term  mere  holding  over  will  constitute  election  to  hold  for 
additional  or  extended  term,  but  mere  holding  over  is  not  sufiScient  to  show  af- 
firmative election  to  renew  lease  under  stipulation  for  renewal;  Remm  v.  Landon, 
43  Ind.  App.  91,  86  N.  E.  973,  holding  that  mere  holding  over  was  sufficient 
notice  to  lessor  of  election  to  ^tend  lease  where  lessee  had  option  to  so  extend 
it. 

Cited  in  reference  note  in  06  A.  S.  R.  416,  on  holding  over  by  tenant  under 
lease  for  definite  period,  vnth  privilege  of  additional  specified  term. 

Cited  in  notes  in  112  A.  S.  R.  751,  753,  on  mere  holding  over  by  tenant  as 
exercise  of  option  to  renew  or  extend  lease;  29  L.R.A.  (N.S.)  175,  on  holding  over 
after  expiration  of  lease,  without  formally  exercising  option  for  extension  or  re- 
newal. 

Distinguished  in  Perry  v.  Rockland  ft  R.  Lime  Co.  94  Me.  325,  47  AtL  534, 
holding  tenancy  at  will  created  by  tenant's  holding  over  where  option  to  extend 
l^ase  was  not  for  definite  period. 
Eztingnishment  of  lease  by  surrender  of  premises. 

Cited  in  Donahoe  v.  Rich,  2  Ind.  App.  540,  28  N.  E.  1001,  holding  lease  ex- 
tinguished by  tenant's  surrender  of  premises  to  landlord  and  latter's  acceptance 
thereof;  Boyd  v.  George,  2  Neb.  (Unof.)  420,  80  N.  W.  271,  holding  change  of 
possession  by  mutual  agreement  of  lessor  and  lessee  operates  as  surrender  of  lease. 
Need  off  tenant's  givlns  notice  off  election  to  hold  longer. 

Cited  in  Mershon  v«  Williams,  62  N.  J.  L.  779,  42  Atl.  778,  holding  if  no  notice 
is  stipulated  for,  tenant's  mere  continuance  in  possession  and  paying  rent  entitles 
and  binds  him  to  further  term;  Harding  v.  Seeley,  148  Pa.  20,  23  Atl.  1118,  29 
W.  N.  C.  559,  holding  over  by  tenant  who  has  option  for  additional  term  is 
notice  to  landlord  of  election  to  exercise  privilege;  Quinn  v.  Valiquette,  80  Vt 
434,  14  L.R.A.(N.S.)  962,  68  Atl.  515,  holding  where  lease  provides  for  extension 
of  term  as  distinguished  from  renewal  of  lease  holding  over  is  sufficient  exer- 
cise of  option  without  further  notice  of  election. 

47  AM.  REP.   140,  liAFATETTE  t.  JAMES,  02  IND.  240. 
Construction  of  contract  of  surety  or  guarantor. 

Cited  in  Irwin  v.  Kilburn,  104  Ind.  113,  3  N.  £.  650,  holding  sureties  are  not 
held  beyond  terms  of  engagement;  Weed  Sewing  Mach.  Co.  v.  Winchel,  107  Ind. 
260,  7  N.  E.  881,  holding  bond  of  surety  restrained  in  scope  to  terms  of  contract 
whose  performance  it  secures;  Post  v.  Losey,  111  Ind.  74,  60  A.  R.  677,  12  N.  E. 
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121;  Graetor  v.  Wolf,  112  Ind.  1,  13  N.  E.  Ill;  Bostwick  v.  Bryant,  113  Ind. 
448,  116  N.  E.  378;  Grenfield  Lumber  &  Ice  Co.  v.  Parker,  159  Ind.  671,  66  N.  E. 
747;  Jenkins  v.  Phillips,  18  Ind.  App.  662,  48  N.  E.  651;  Young  v.  Young,  21 
Ind.  App.  509,  52  N.  E.  776;  Schuster  v.  Weiss,  114  Mo.  168,  19  L.R.A.  182,  21 
S.  W.  438;  Ayers  v.  Hite,  97  W.  Va.  466,  34  S.  E.  44;  Weir  Plow  Co.  ▼.  Walms- 
ley,  110  Ind.  242,  11  N.  E.  232, — holding  liability  of  surety  is  confined  strictly 
to  terms  of  his  contract;  Waring  v.  Fletcher,  162  Ind.  620,  62  N.  E.  203,  holding 
undertaking  in  attachment  is  to  be  construed  strictly  in  favor  of  obligors ;  Blyth 
▼.  Pinkerton  Nat.  Detective  Agency,  10  Wyo.  135,  67  L.ItA.  468,  67  Pac  619^ 
holding  guarantor,  like  surety,  is  bound  only  by  precise  words  of  his  contract; 
State  ex  reL  Leidigh  v.  Holcomb,  46  Neb.  612,  65  N.  W.  873,  holding  action 
will  not  lie  on  bond  of  commissioner  of  public  lands  and  buildings  for  money 
received  under  contract,  where  his  obligation  is  foreign  to  liability  assumed  by 
sureties. 

Cited  in  reference  note  in  30  A.  S.  R.  810,  on  release  of  surety  by  change  in 
duties  of  principal. 

Cited  in  note  in  6  A.  S.  R.  468,  on  construction  of  sureties'  undertaking. 

Disapproved  in  Webel  v.  Clark,  29  Misc.  329,  60  N.  Y.  Supp.  616,  holding  guar- 
antees are  to  be  construed  by  rules  as  favorable  to  creditor  as  those  applicable 
to  other  contracts,  notwithstanding  guarantor  is  surety. 
Natare  of  undertaking  of  surety. 

Cited  in  La  Rose  v.  Logansport  Nat.  Bank,  102  Ind.  332,  1  N.  E.  805  (dissent- 
ing opinion),  on  nature  of  undertaking. 
Duties  and  authority  of  superintendents  and  the  like. 

Cited  in  Louisville,  i!i.  &  St.  L.  R.  Co.  v.  McVay,  98  Ind.  391,  49  A.  R.  770,  hold- 
ing road  master  not  judicially  known  to  have  authority  to  contract  for  care  of 
injured  persons;  Salem  v.  McClintock,  16  Ind.  App.  656,  59  A.  S.  R.  330,  46  N. 
E.  39,  holding  employment  of  person  as  superintendent  of  water  works  does  not 
make  him  officer  of  town,  and  word  superintendent  does  not  imply  that  he  shall 
be  collector  of  moneys. 

47  AM.  REP.   145,  PI0KS3FIING  T.  CORDING,  92  IND.   806. 
Necessity  of  delivery  of  note. 

Cited  in  Palmer  v.  Poor,  121  Ind.  135,  6  L.ILA.  469,  22  N.  E.  984,  holding 
promissory  note  destitute  of  force  until  delivered. 
Indorsement  of  note  hy  payee  who  Is  also  maker  thereof. 

Cited  in  Holt  v.  Sweetzer,  23  Ind.  App.  237,  55  N.  E.  254,  holding  payee  of  note 
signed  by  name  of  corporation  and  by  payee's  name,  followed  by  his  title  as  of- 
ficer of  such  corporation  did  not  become  maker  of  note  by  indorsing  same  with 
restricted  indorsement;  Union  Nat.  Bank  v.  Chapman,  62  App.  Div.  57,  64  N.  Y. 
Supp.  1053,  holding  note  has  no  inception  or  validity  until  executed  and  delivered 
and  where  payable  to  order  of  one  of  its  makers  it  is  without  inception  until 
indorsed  by  payee  and  transferred  to  third  party;  Pettyjohn  v.  National  Exch. 
Bank,  lul  Va.  Ill,  43  S.  E.  203,  holding  note  payable  to  maker  or  order  does  not 
take  effect  until  indorsed  and  delivered  by  maker. 

Cited  in  reference  notes  in  53  A.  S.  R.  312,  on  character  of  negotiable  instru- 
ment payable  to  maker's  order;  69  A.  S.  R.  709,  on  special  indorsement  of  nego- 
tiable instruments. 
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Effect  of  payee's  contract  of  ^rnaranty  on  back  of  note. 

Cited  in  Word  v.  Elwood,  00  Tex.  130,  37  S.  W.  414,  as  to  whether  payee's  cod- 
tract  constitutes  technical  indorsement. 

47  AM.  BEP.  149,  liOUISVIIiliB  *  N .  R.  CO.  T.  KELLY,  99  IND.  S71. 
Begree  of  care  reqnired  of  carrier  of  passengers. 

Cited  in  Kentucky  k  I.  Bridge  Co.  ▼.  Quinkert,  2  Ind.  App.  244,  28  N.  E.  838; 
Romine  ▼.  Evansville  &  T.  H.  R.  Co.  24  Ind.  App.  230,  66  N.  E.  246;  Terre  Haute 
A  I.  R.  Co.  ▼.  Buck,  96  Ind.  346,  49  A.  R.  168, — ^holding  carrier  of  passengers  is 
tield  to  very  high  degree  of  care. 
^— Dnty  of  protection. 

Cited  in  Indianapolis  Union  R.  Co.  ▼.  Cooper,  6  Ind.  App.  202,  33  N.  E.  219, 
holding  one  of  prime  duties  resting  upon  railroad  company  is  to  protect  its  pas- 
aengers  from  assaults  and  injuries  by  its  servants  and  question  of  its  liability 
for  breach  <^  this  duty  is  not  dependent  upon  whether  servant  acts  within  scope 
•of  his  employment. 
Contributory  negligence  of  passenger  taking  position  of  danger. 

Cited  in  Ft.  Wayne  Traction  Co.  v.  Hardendorf,  164  Ind.  403,  72  N.  K  693, 
on  effect  of  evidence  that  passenger,  when  injured,  was  upon  running  board  of 
atcreet  car. 

Obedience  to  directions  given  by  servants  of  carrier  as  due  care  by  pas- 
senger. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Meyers,  10  C.  C.  A.  486,  18  U.  S.  App.  669, 
•62  Fed.  367,  holding  passenger  could  not,  under  circumstances,  rightfully  assume 
he  was  exposing  himself  to  unnecessary  or  unusual  peril  by  obeying  direction  of 
brakeman  to  take  position  on  platform  of  car;  Carleton  v.  Central  R.  Co.  166 
Ala.  326,  46  So.  496,  16  A.  &  E.  Ann.  Cas.  446,  holding  that  person  injured  while 
passing  from  one  car  to  another  of  moving  train,  at  direction  of  conductor  may 
recover  from  company;  Lake  Shore  &  M.  S.  R.  Co.  v.  Brown,  123  111.  162,  6  A.  S. 
R.  610,  14  N.  £.  197,  holding  apparent  want  of  care  on  passenger's  part  may 
be  rendered  negligence  of  carrier  by  fault  of  carrier  in  putting  passenger  in 
place  of  unnecessary  hazard  or  giving  him  assurance  of  safety  or  the  like; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Johnson,  96  Ind.  40,  on  rule  that  man  who  does 
what  railroad  company  directs  him  to  do  is  not  guilty  of  contributory  negligence; 
Terre  Haute  &  L  R.  Co.  v.  Buck,  96  Ind.  346,  49  A.  R.  168,  on  recovery  of  dam- 
ages for  injury  resulting  from  carelessness  in  directing  passenger;  Cincinnati, 
H.  &  I.  R.  Co.  V.  Carper,  112  Ind.  26,  2  A.  S.  R.  144,  13  N.  E.  122,  holding  pas- 
senger may  safely  rely  on  judgment  of  those  placed  in  charge  of  train  where 
it  is  not  plainly  open  to  his  observation  that  reliance  will  expose  him  to  danger 
prudent  man  would  not  incur;  Illinois  C.  R.  Co.  v.  Cheek,  162  Ind.  663,  63  N.  K 
641,  holding  same  and  that  mere  fact  that  it  appears  that  passen- 
ger would  have  escaped  injury  had  he  not  obeyed  directions  will 
not  relieve  carrier  of  liability;  Prothero  v.  Citisens'  Street  R.  Co. 
134  Ind.  431,  33  N.  E.  766;  Louisville  &  N.  R.  Co.  v.  Bisch,  120  Ind.  649, 
22  N.  E.  662, — ^holding  passenger  is  justified  in  obeying  directions  ot  employees 
of  carrier  and  his  refusal  to  do  so  is  breach  of  duty;  Evansville  &  T.  H.  R.  Co. 
V.  Athon,  6  Ind.  App.  296,  61  A.  S.  R.  303,  33  N.  E.  469,  holding  passenger 
directed  by  conductor  or  brakeman  to  get  off  slowly  moving  train  will,  if  ignorant 
of  danger,  ordinarily  presume  conductor  or  brakeman  knows  it  is  safe,  or  he 
would  not  so  direct;  Terre  Haute  Electric  R.  Co.  v.  Lauer,  21  Ind.  App.  466, 
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52  N.  E.  703,  holding  it  is  duty  of  passenger  to  follow  reasonable  instructions  of 
those  in  charge  of  car,  unless  it  is  apparent  obedience  would  be  attended  with 
danger;  Citizens'  Street  R.  Co.  v.  Hoop,  22  Ind.  App.  78,  53  N.  £.  244,  holding 
passenger  justified  in  ob^ing  directions  of  carrier's  employees. 

Cited  in  reference  note  in  31  A.  S.  R.  004,  on  obeying  conductor's  instructions 
as  contributory  negligence. 

Cited  in  note  in  34  L.R.A.  721,  on  negligence  of  passenger  in  passing  from  one 
car  to  another  in  obedience  to  instructions. 
lilabillty  of  master  for  torts  of  servant  in  line  of  duty. 

Cited  in  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138;  Banister  v.  Pennsylvania 
Co.  98  Ind.  220, — holding  corporation  liable  for  wilful  acts  of  its  agents  com- 
mitted within  general  scope  of  their  employment,  though  acta  were  unauthorized; 
Evansville  &  T.  H.  R.  Co.  v.  McKee,  09  Ind.  519,  50  A.  R.  102,  holding  principal 
is  responsible  for  acts  of  agent  performed  within  line  of  his  duty,  whether 
particular  act  was  or  was  not  directly  authorized  and  fact  tort  was  wilfully  com- 
mitted does  not  affect  principal's  liability ;  Liouisville,  N.  A.  &  C.  R.  Co.  v.  Wood, 
113  Ind.  544,  14  N.  E.  2,  holding  railroad  company  liable  for  tort  of  conductor 
in  jerking  passenger  from  train,  though  tort  was  negligent  and  not  wilful. 

Cited  in  note  in  4  L.R.A.(N.S.)  488,  on  master's  liability  for  malicious  act 
of  servant  within  scope  of  employment  when  master  owes  special  duty  to  person 
injured. 

Consideration  of  instructions  as  whole. 

Cited  in  Stockwell  v.  Brant,  97  Ind.  474,  holding  where  all  instructions  taken 
together  fairly  present  law  to  jury,  single  inaccurate  instruction  will  not  author- 
ize reversal  of  judgment;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones,  108  Ind.  551,  9 
N.  £.  476,  holding  inaccurate  statements  do  not  constitute  available  error,  if 
instructions  as  whole  correctly  state  law;  Evansville  k  I.  R.  Co.  v.  Darling,  6 
Ind.  App.  375,  33  N.  £.  030,  holding  correctness  of  instruction  is  not  determined 
by  considering  each  part  separately,  but  it  is  to  be  considered  as  a  whole. 
Bight  of  passenger  to  seat. 

Cited  in  note  in  22  L.R.A.  260,  on  right  of  passenger  to  seat. 

47  AM.  RBP.  15S,  FABMSR  t.  IjEWIS,  92  IND.  444. 
Attack  npon  Jndioial  proceedings  by  habeas  corpus. 

Cited  in  Willis  v.  Bayles,  105  Ind.  863,  5  N.  E.  8,  holding  judgment  merely 
erroneous  is  not  subject  to  collateral  attack  by  party  thereto  in  habeas  corpus 
proceeding;  Gillespie  v.  Rump,  163  Ind.  457,  72  N.  E.  138,  holding  inquiry  upon 
writ  of  habeas  corpus  into  validity  of  process  of  court  issued  an  indictment  pend- 
ing and  undisposed  of  or  into  detention  of  prisoner  pursuant  thereto,  is  not 
permissible. 

Cited  in  reference  note  in  57  A.  S.  R.  807,  on  what  questions  may  be  con- 
sidered in  habeas  corpus  proceeding. 

Distinguished  in  Smalzer  v.  Lockhart,  97  Ind.  315,  holding  record  of  justice  of 
peace  in  proceeding  to  obtain  surety  of  peaoe  is  not  conclusive. 
Right  to  discharge  on  habeas  corpus. 

Cited  in  note  in  100  A.  S.  R.  30,  on  right  of  prisoner  to  discharge  on  habeas 
eorpus  after  commitment  and  before  trial  for  lack  of  jurisdiction. 

47  AM.  REP.   156,  YOST  v.  CONROY,   92   IND.   464. 
Admissibility  of  opinion  evidence. 

Cited  in  Stockwell  v.  Brant,  97  Ind.  474,  holding  opinion  on  fitness  of  man  to 
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be  entrusted  with  sale  of  intoxicating  liquors  inadmissible;  Carthage  Tump. 
Co.  y.  Andrews,  102  Ind.  138,  52  A.  R.  653,  1  N.  W.  364,  holding  opinion  of  non- 
expert admissible  when  he  states  facts  forming  basis  of  opinion;  Stephenson  v. 
State,  110  Ind.  358,  59  A.  R.  261,  11  N.  E.  360,  on  admissibility  of  opinion  of 
nonexpert;  Muncie  Pulp  Co.  v.  Martin,  164  Ind.  30,  72  N.  £.  882,  holding 
opinion  evidence  admissible  where  based  upon  facts  known  to  and  observed  by 
witness. 

—  Knowledge  or  observation  not  reducible  to  component  facts. 

Cited  in  Boyle  v.  State,  105  Ind.  469,  55  A.  R.  218,  5  N.  £.  203,  holding  dying 
declaration  of  person  that  another  had  no  cause  to  shoot  him  admissible  as  state- 
ment of  conclusion  of  fact  from  observed  facts;  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Donnegan,  111  Ind.  179,  12  N.  E.  153,  holding  non-expert  witnesses  may  state 
their  opinions  as  to  matters  with  which  they  are  especially  acquainted,  but  which 
cannot  be  specifically  described;  New  Jersey,  I.  k  I.  R.  Co.  v.  Tutt,  168  Ind.  205, 
80  N.  £.  420,  holding  opinion  of  witness  experienced  in  matter  in  question  admis- 
sible where  such  matter  cannot  be  fully  presented  to  jury  without  an  opinion; 
Liscomb  v.  State,  75  Miss.  559,  23  So.  210,  on  admissibility  of  dying  declarations 
of  person  alleged  to  have  been  murdered  relative  to  identity  of  person  who  did 
killing. 

—  On  ultimate  issnes  of  fact* 

Cited  in  Brunker  v.  Cummins,  133  Ind.  443,  32  N.  E.  732,  holding  even  where 
necessity  justifies  expression  of  opinion,  opinion  cannot  go  to  principal  points 
which  law  requires  jury  to  decide;  Hamridc  v.  State,  134  Ind.  324,  34  N.  E.  3, 
holding  opinion  not  admissible  on  point  it  is  jury's  duty  to  determine;  Brackney 
V.  Fogle,  156  Ind.  535,  60  N.  E.  303,  holding  testimony  relative  to  ability  of  tes- 
tatrix to  do  business  inadmissible  where  her  capacity  to  do  business  in  matter  of 
making  will  is  precise  question  jury  is  to  decide;  American  Teleph.  k  Teleg. 
Co.  V.  Green,  164  Ind.  349,  73  N.  E.  707,  holding  opinion  of  nonexpert  inadmis- 
sible on  precise  issue  submitted  for  trial;  Beery  v.  Driver,  167  Ind.  127,  76 
N.  E.  967,  holding  opinion  of  witness  upon  issue  involving  merits  of  controversy 
and  concerning  which  facts  can  be  fully  placed  before  jury  is  incompetent;  Lake 
Erie  &,  W.  R.  Co.  v.  Juday,  19  Ind.  App.  436,  49  if.  E.  843,  holding  opinion  evi- 
dence  on  material  points  incompetent;  Chicago  k  E.  R.  Co.  v.  Cummings,  24  Ind. 
App.  192,  53  N.  E.  1026,  holding  opinion  evidence  incompetent  upon  question  jury 
are  as  well  qualified  as  any  witness  to  determine. 

—  On  Talncs  or  damages. 

Cited  with  special  approval  in  Blagen  v.  Thompson,  23  Or.  239,  18  L.R.A.  315, 
31  Pac.  647,  holding  opinion  evidence  admissible  as  to  what  value  of  real  estate 
would  be  under  certain  conditions. 

Cited  in  Terre  Haute  &  L.  R.  Co.  v.  Crawford,  100  Ind.  550,  holding  witnesses 
acquainted  with  values  may  express  their  opinions  in  relation  to  values;  Grave 
V.  Pemberton,  3  Ind.  App.  71,  29  N.  E.  177;  Lafayette  v.  Nagle,  113  Ind.  425,  15 
N.  E.  1, — ^holding  opinion  of  nonexpert  admissible  mi  question  of  value;  Elwood 
Planing  Mills  Co.  v.  Harting,  21  Ind.  App.  408,  62  N.  E.  621,  holding  opinion 
of  witness  inadmissible  on  amount  of  damages  sustained  by  party  from  act  or 
omission  in  controversy. 

—  On  resultant  damage  from  public  improTement. 

Cited  in  Lafayette  v.  Nagle,  113  Ind.  425,  15  N.  E.  1,  holding  opinion  of  wit- 
nesses admissible  as  to  value  of  property  before  and  after  change  from  estab- 
lished grade  of  street;  Pichon  v.  Martin,  35  Ind.  App.  167,  73  N.  E.  1009,  holding 
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opinion  of  witness  as  to  whether  proposed  highway  would  increase  value  of  cer- 
tain land  inadmissible  upon  direct  examination;  Schmoe  v.  Colton,  167  Ind.  364, 
79  N.  £.  184,  holding  where  measure  of  damages  is  diminution  in  value  of  land 
by  reason  of  injury  properly  qualified  witnesses  may  give  their  opinion  as  to 
value  of  land  before  and  after  injury;  Sunnyside  Coal  k  Coke  Co.  v.  Reitz,  14 
Ind.  App.  478,  43  N.  £.  46,  holding  in  proving  damages  to  real  estate  with  and 
without  given  changes  in  its  condition,  witness  may  give  opinion  as  to  its  value 
with  and  without  changes,  but  can  give  no  opinion  as  to  damages*.  Wade  v. 
Carolina  Teleph.  &  Teleg.  Co.  147  N.  C.  219,  60  S.  E.  987,  holding  witness  may  give 
his  opinion  of  decrease  in  value  of  land  by  reason  of  imposition  of  burden  of 
-easement  for  telephone  poles  and  wires. 

Distinguished  in  Heick  v.  Voight,  110  Ind.  279,  11  N.  E.  306,  holding  opinion 
evidence  admissible  on  question  whether  proposed  drain  would  benefit  certain 
land,  where  questions  asked  did  not  involve  ultimate  issuable  facts. 

Limited  in  Spear  v.  Drainage  Comrs.  113  111.  632,  holding  opinions  of  nonex- 
perts admissible  on  question  how  much  land  would  be  benefited  by  drainage. 

Disapproved  in  Hargreaves  v.  Kimberly,  26  W.  Va.  787,  63  A.  R.  121,  holding 
opinion  evidence  admissible  on  question  of  amount  of  damages  suffered  by  plain- 
tiff from  defendant's  acts. 
—  On  utility  or  advantage  of  public  Improvement. 

Cited  in  Thompson  v.  Duprez,  96  lud.  67,  holding  testimony  as  to  whether 
proposed  change  of  highway  would  be  of  public  utility  inadmissible;  Meranda 
▼.  Spurlin,  100  Ind.  380,  holding  testimony  as  to  whether  proposed  drain  would 
be  of  public  utility,  benefit  any  highway,  or  benefit  or  damage  certain  land,  is  in- 
competent; Hughes  V.  Beggs,  114  Ind.  427,  36  N.  E.  817,  holding  witnesses  cannot 
give  opinion  as  to  utility  of  vacating  highway;  Perkins  v.  Hayward,  124  Ind. 
445,  24  N.  E.  1033,  holding  witness  may  state  that  proposed  ditch  will  be  con- 
ducive to  public  health  on  ground,  in  part,  that  it  is  statement  of  fact. 
Proof  of  damage  to  property  by  evidence  of  value  before  and  after  in- 
jury. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Peck,  99  Ind.  68,  holding  damages 
suffered  may  be  properly  arrived  at  by  admitting  testimony  of  value  of  property 
before  and  after  an  injury  thereto;  Evansville  &  R.  R.  Co.  v.  Feltig,  130  Ind.  61, 
*I9  N.  E.  407,  holding  damages  may  be  proved  by  proving  value  of  property  be- 
fore and  after  construction  of  railroad. 

I>edactton  of  benefits  In  awarding  damages  for  property  taken  for  pub- 
lic use. 

Cited  in  Hire  v.  Kniseley,  130  Ind.  295,  29  N.  E.  1132;  holding  in  estimating 
damages  one  may  sustain  by  establishment  of  highway  over  his  land,  benefit  he 
will  receive  will  also  be  considered;  Chicago,  I.  &  E.  R.  Co.  v.  Wysor  Land  Co. 

163  Ind.  288,  109  N.  E.  546,  holding  witness  may  not  give  his  opinion  as  to 
damages  due  to  appropriation  of  land  by  railroad,  but  he  may  be  asked,  if  quali- 
fied, value  of  part  not  appropriated  before  and  after  appropriation  and  railroad 
company  cannot  complain  if  witness  does  not  exclude  benefits;  Speck  v.  Kenoyer, 

164  Ind.  431,  73  N.  E.  896,  holding  if  benefits  to  property  owner  by  reason 
of  taking  of  property  for  public  use  equal  value  of  property  taken,  such  benefits 
are  just,  and  constitutional  compensation  and  evidence  relative  to  benefits  to  cer- 
tain tracts  of  land  affected  where  whole  is  used  for  common  purpose  is  competent. 
Assessments  for  drains  and  sewers. 

Cited  in  notes  in  60  L.R.A.  233,  on  procedure  and  method  of  making  assessment  » 
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for  establiBhing  of  drains  and  sewers;  60  L.R.A.  193,  on  necessity  of  showing- 
what  drains  and  sewers  are  necessary  to  make  their  establishment  legal. 
Mode  of  saTlng  motion  to  dismiss  In  record  for  appeal. 

Cited  in  Robeson  v.  Martin,  03  Ind.  420,  holding  where  cause  is  dismissed  on 
motion,  grounds  of  motion  and  exception  to  ruling  thereon  should  be  shown  by 
bill  of  exceptions;  Floyd  County  v.  Scott,  19  Ind.  App.  227,  49  N.  E.  395;  Knox 
County  V.  Montgomery,  109  Ind.  69,  9  N.  E.  590, — holding  question  relating  to 
ruling  on  motion  to  dismiss  not  before  court  where  motion  is  not  exhibited  in  bill 
of  exceptions;  Smith  v.  Reister,  146  Ind.  527,  58  Am.  St  Rep.  375,  45  N.  E.  699, 
holding  motion  to  dismiss  cannot  be  considered  where  not  made  part  of  record 
by  bill  of  exceptions  or  order  of  court;  Fredericksburg  ▼.  Wilcoxen,  158  Ind. 
359,  63  N.  E.  666,  holding  motion  to  dismiss  is  not  in  record,  unless  brought 
in  by  bill  of  exceptions  or  order  of  court;  McCoy  ▼.  Able,  131  Ind.  417,  SON. EL 
528,  holding  reasons  for  motion  to  dismiss  cause  are  not  in  record,  if  they  do  not 
appear  by  bill  of  exceptions,  and  court  cannot  review  ruling  denying  such  motion. 
Necessity  for  viewers. 

Cited  in  note  in  26  L.R.A.  830,  on  necessity  of  viewers  on  discontinuance  or 
vacation  of  highway  by  acts  of  public  authorities. 
Repeal  of  law  by  implication. 

Cited  in  Hardy  v.  McKinney,  107  Ind.  364,  8  N.  £.  232,  holding  drainage  act 
of  1875  not  repealed  by  drainage  act  of  1879;  Jeffersonville,  M.  &  I.  R.  Co.  t. 
Dunlap,  112  Ind.  93,  13  N.  E.  403,  holding  it  is  competent  for  legislature  to  de- 
clare former  acts  not  repealed  and  courts  will  carry  this  declaration  into  effect 
where  it  can  be  done  without  disregarding  provisions  of  later  act. 

47  AM.  REP.   16S,  MAND  t.  TRAIL,  99  IND.  521. 
Alder  of  contract  by  evidence  of  existing  usage. 

Cited  in  Morning  Star  v.  Cunningham,  110  Ind.  328,  59  A.  R.  211,  11  N.  E. 
593,  holding  evidence  of  known  and  usual  course  of  particular  business  or  trade 
competent  where  terms  and  meaning  of  oral  contract  are  ambiguous;  McLaugh- 
lin V.  Marston,  78  Wis.  670,  47  N.  W.  1058,  on  completion  of  sale  by  delivery  of 
goods  to  carrier  by  vendor  where  there  is  existing  usage  between  parties  as  to^ 
place  of  delivery;  Gehl  v.  Milwaukee  Produce  Co.  105  Wis.  573,  81  N.  W.  666, 
holding  where  custom  is  general  it  will  be  presumed  to  have  entered  into  contract. 

Cited  in  notes  in  4  L.R.A.  393,  on  usage  of  trade  to  aid  interpretation  of  con- 
tract; 11  E.  R.  C.  229,  on  admissibility  of  parol  evidence  to  show  that  by  usage 
words  used  in  written  agreement  have  acquired  a  peculiar  meaning. 
Affirmance   of   property   Judgment   notwithstanding   erroneous    instruc- 
tions. 

Cited  in  Scotten  v.  Randolph,  96  Ind.  581  (dissenting  opinion),  on  affirmance 
of  judgment  which  is  right  upon  the  evidence  notwithstanding  erroneous  instruc- 
tions were  given;  Winchester  Wagonworks  Mfg.  Co.  v.  Carman,  109  Ind.  31,  58 
A.  R.  382,  9  N.  E.  707,  holding  reversal  not  authorized  by  erroneous  instruc- 
tion, where  verdict  of  jury  is  clearly  right. 

47  AM.  R£P.   167,  STEWART  ▼.  MURRAY,   92  IND.  54S. 
Rights  of  broker.  * 

Cited  in  Oullahan  v.  Baldwin,  100  Cal.  648,  35  Pac.  310  (dissenting  opinion),, 
on  right  of  person  to  make  sale  of  his  property  after  employing  broker  for  that 
purpose;  Piatt  v.  Johr,  9  Ind.  App.  58,  36  N.  E.  294,  holding  broker,  to  be  en- 
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titled  to  c<MDmi88ioii,  must  be  procuring  efficient  cause  of  sale  unless  prevented 
by  conduct  of  owner;  Mullen  ▼.  Bower,  22  Ind.  App.  204,  63  N.  E.  790,  holding 
if  broker  has  not  exclusive  right  to  sell,  principal  may  sell  without  liability  for 
c<»nmiBsions,  unless  he  sells  to  purchaser  procured  by  broker;  Lockwood  v.  Hal- 
sey,  41  Kan.  166,  21  Pac  98,  holding  agent  is  prima  facie  entitled  to  commis- 
sion when  he  furnishes  purchaser  who  is  willing  to  purchase  or  exchange 
upon  terms  proposed  or  agreed  to  by  seller. 

Cited  in  notes  in  44  L.R.A.  344,  as  to  when  real-estate  broker  is  considered  as 
the  procuring  cause  of  sale  made  by  principal;  24  L.R.A.(N.S.)  280,  on  broker's 
right  to  make  sale  as  exclusive  of  owner's;  2  E.  R.  C.  534,  on  when  broker  em- 
ployed to  find  purchaser  is  entitled  to  his  commission. 
—  SnlHclency  of  complaint  in  action  to  recoyer  commissions. 

Distinguished  in  Adams  v.  McLaughlin,  159  Ind.  23,  64  N.  E.  462,  holding 
eomplaint  sufficient  which  states  terms  of  contract;  performance  by  plaintiff 
broker;  breach  by  defendant;  special  damages  sustained  by  reason  of  breach 
and  nonpayment  of  such  damages. 

47  AM.  R£P.   171,  KIMBALili  ▼.  NORTON,   59  N.  H.   1. 
Duty  of  savings  bank  to  depositor  whose  bank  book  is  lost. 

Cited  in  Brown  v.  Merrimack  River  Sav.  Bank,  67  N.  H.  549,  68  A  8.  R.  700, 
39  Atl.  336,  holding  by-law  of  savings  bank  that  it  will  not  be  responsible 
if  lost  book  be  paid  on  presentation  when  not  notified  by  depositor  of  loss  of 
book,  does  not  relieve  bank  from  acting  in  good  faith  and  with  reasonable  care; 
Gifford  ▼.  Rutland  Sav.  Bank,  63  Vt.  108,  25  A.  S.  R.  744,  11  L.R.A.  794,  21 
Atl.  340,  holding  such  by  law  does  not  relieve  bank  from  exercise  of  reasonable 
care. 

Cited  in  reference  notes  in  54  A  R.  653,  on  duty  of  savings  bank  in  paying 
out  deposits ;  68  A  8.  R.  702,  on  payment  to  unauthorized  holder  of  savings-bank 
book;  96  A.  8.  R.  605,  on  liability  of  savings  bank  for  making  payments  on  forged 
orders  to  person  presenting  pass  book;  64  A.  S.  R.  344,  on  payment  of  deposit  to 
forger. 

Cited  in  notes  in  105  A.  8.  R.  746,  on  duty  of  savings  banks  to  exercise  ordi- 
nary care  and  diligence  in  payment  of  checks;  13  L.R.A.  737,  on  possession  of 
bank  pass  book  as  not  conclusive  of  right  to  draw  deposit;  69  L.R.A.  318,  on 
necessity  of  reasonable  care  by  savings  banks  in  paying  out  money;  69  L.R.A. 
319,  on  necessity  of  reasonable  care  of  saving  banks  in  paying  out  money  as 
affected  by  by-laws  of  bank;  69  L.R.A.  337,  on  liability  of  savings  bank  for  pay- 
ment to  fraudulent  claimants  without  either  impersonation  or  forgery. 
Declaratlye  Judgments. 

Cited  in  Atty.  Gen.  ▼.  Taggart,  66  N.  H.  362,  25  L.R.A.  613,  29  Atl.  1027, 
holding  in  construction  of  trusts  declarative  judgments  may  be  complete  remedies, 
settling  controversies  and  removing  doubts  without  aid  of  plaintiff. 

47  AM.  KBP.   176,  HAIiEY  T.  COLCORD,  59  N.  H.  7. 

Followed  without  discussion  in  Haley  v.  Colcord,  59  N.  H.  593. 
Use  of  prlyate  ways. 

Cited  in  reference  note  in  100  A.  D.  118,  on  right  of  grantee  of  private  way 
to  deviate  from  it. 

Cited  in  notes  in  88  A.  D.  281,  on  use  of  private  ways;  95  A  8.  R.  325,  on 
right  of  owner  of  private  way  to  deviate  therefrom. 
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Doctrines  of  right  based  on  reasonable  necessity,  reasonable  <:are  and 
reasonable  nse. 

Cited  in  State  ex  reL  Cunningham  t.  Ray,  63  N.  H.  406,  holding  common-law 
principle  of  reasonable  necessity  has  an  extensive  constitutional  operation;  Davis 
V.  Whitney,  68  N.  H.  66,  44  Atl.  78,  holding  action  on  case  for  maintaining 
private  nuisance  will  not  lie  against  one  making  reasonable  use  of  his  property, 
though  another  be  injured  thereby;  Horan  v.  Byrnes,  72  N.  H.  03,  101  A.  S.  R. 
670,  62  L.R.A.  602,  54  Atl.  945;  Franklin  v.  Burgee,  71  N.  H.  186,  68  L.R.A.  112, 
•51  Atl.  911, — ^holding  doctrines  prevail  in  liberal  form,  on  broad  basis  of  general 
principle. 

Cited  in  note  in  55  A.  R.  461,  on  conunon-law  principle  of  reasonable  neces- 
sity. 

Nonjudicial  modes  of  asserting  right. 

Cited  in  State  v.  Morgan,  59  N.  H.  322,  holding  trespass  quare  clausnm  not 
maintainable  against  one  who  asserts  his  right  to  regain  possession  of  prop^ty 
by  force;  Metcalf  v.  Gilmore,  59  N.  H.  417,  47  A.  R.  217,  holding  it  is  general  rule 
of  common  law  of  rights  that  a  right  is  entitled  to  adequate  remedy  for  its  in- 
fringement; Rutherford  v.  Whitcher,  60  N.  H.  110,  holding  in  many  cases  rights 
have  remedies  without  any  counts  or  judicial  proceeding,  because  it  would  be  un- 
reasonable to  require  resort  to  litigation ;  State  ex  reL  Rhodes  v.  Saunders,  66  N. 
H.  39,  18  L.R.A.  646,  25  Atl.  588,  holding  in  cases  of  reasonable  necessily  or- 
ganized society,  as  well  as  each  individual  may  defend  personal  and  proprietary 
interests  without  judicial  process  based  on  verdict  of  jury;  Gage  v.  Gage,  66  N. 
H.  282,  28  L.RJ^.  829,  29  Atl.  543,  holding  in  many  cases,  reasonable  force  without 
legal  process  is  necessary  legal  remedy;  Gage  v.  Gage,  66  N.  H.  282,  28  LJLA.  829, 
29  Atl.  543;  holding  owners  in  common  of  personalty  divisible  by  measure  may 
either  of  them  effect  just  partition,  without  suii,  against  objection  of  other; 
Pickering  v.  Moore,  67  N.  H.  533,  68  A«  S.  R.  695,  31  L.R.A.  698,  32  AtL  828, 
holding  tenant  in  common  of  goods  divisible  by  tale  or  measure  may  without 
consent  and  against  the  will  of  his  cotenant  rightfully  take  and  dispose  of  so 
much  of  them  as  he  pleases,  not  exceeding  his  share,  and  thus  effect  valid  par- 
tition pro  tanto. 

47  AM.  REP.   179,  liABRIE  y.  MANCHESTER,   59  N.  H.   120. 
liiability  of  public  for  costs  of  caring  for  persons  afflicted  with  conta- 
gious disease. 

Cited  in  Keefe  v.  Union,  76  Conn.  160,  56  Atl.  571,  holding  health  officer  has 
power  to  bind  town  for  payment  of  services  in  guarding  and  taking  charge  of 
premises  in  which  persons  are  quarantined  during  prevalence  of  smallpox; 
Jay  County  v.  Fertich,  18  Ind.  App.  1,  46  N.  E.  699,  holding  where  persons  af- 
flicted with  contagious  disease,  quarantined  in  their  own  houses,  are  not  in- 
digent, county  should  pay  only  such  expenses  as  are  incurred  to  prevent  spread 
of  disease;  Spring  v.  Hyde  Park,  137  Mass.  554,  50  A.  R.  334,  holding  town  liable 
for  expenses  incurred  or  contracts  made  by  board  of  health  within  lawful  scope 
of  their  authority;  Congdon  v.  Nashua,  72  N.  H.  468,  57  Atl.  686,  holding  it  is 
duty  of  city  to  care  for  persons  confined  for  protection  of  public  because  of  their 
affliction  with  contagious  disease  whenever  such  assistance  is  deemed  wise  or 
necessary  by  board  of  health ;  Wilson  v.  Minnesota  Farmers'  Mut.  F.  Ins.  Asso.  34 
Minn.  112,  1  A.  S.  R.  659,  30  N.  W.  401;  Hawthorne  v.  Cherokee  County,  79 
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Eaa.  295,  99  Pae.  598, — ^holding  that  health  board  has  power  to  employ  medical 
Aid  and  nurses  for  persons  infected  with  contagious  disease. 

Cited  in  reference  note  in  55  A.  R.  706,  on  power  of  health  officers  to  employ 
nurses. 

Cited  in  note  in  26  L.R.A.  729,  on  ^p^Hsial  powers  and  liabilities  of  municipali- 
ties as  to  nursing,  attendance,  an4  support. 

Distinguished  in  Cartle  v.  Bannock  County,  8  Idaho,  124,  67  Pac.  35,  holding 
individual  member  of  board  of  county  commissioners  cannot  bind  county  by  con- 
tracting for  services  of  physician  to  care  for  smallpox  patients. 
Power  to  establish  pest  houses. 

Cited  in  note  in  92  A.  D.  79,  on  power  of  municipal  corporations  and  other 
public  bodies  to  establish  pesthouses  and  compel  removal  thereto. 
Power  of  boards  of  health. 

Cited  in  reference  note  in  64  A.  S.  R.  335,  on  statutory  power  of  boards  of 
health. 

Cited  in  note  in  47  A.  R.  518,  on  implied  powers  of  agents. 

47  AM.  REP.  181,  CONCORD  &  P.  R.  CO.  T.  FORSATTH,  59  N.  H.  122. 
Illegal  discrimination  by  common  carrier. 

Cited  in  Hedding  v.  Gallagher,  72  N.  H.  377,  64  L.R.A.  811,  57  Atl.  225,  holding 
whether  discriminating  contract  of  carrier  is  illegal,  upon  grounds  of  public 
|K>]icy,  depends  upon  question  whether  the  discrimination  is  unreasonable  as 
against  traveling  public. 

Cited  in  reference  note  in  51  A.  R.  653,  on  effect  of  statute  limiting  freight 
rates  to  certain  amount  per  hundred. 

Cited  in  notes  in  2  L.R.A.  444,  on  requirements  of  interstate  commerce  act 
as  to  reasonableness  of  rates;  18  L.R.A.  105,  on  right  of  carrier  at  common  law 
to  discriminate  between  passengers  or  shippers;  5  £.  R.  C.  378,  on  discrimination 
by  carrier. 

—  Shipments  of  different  kinds  and  sizes. 

Cited  in  State  v.  Concord  R.  Co.  59  N.  H.  85,  holding  amount  of  freight  car- 
ried in  one  lot,  or  in  a  given  time,  is  element  that  may  be  considered  in  deter- 
mining reasonableness  and  equality  of  rate;  Osgood  v.  Concord  R.  Co.  63  N.  H. 
255,  holding  statute  prohibiting  greater  charge  for  any  haul  than  is  made  for 
longer  haul  of  carload  of  freight  is,  excluding  provision  for  penalty,  substan- 
tially a  re-enactment  of  the  common  law. 

47  AM.  REP.   18S,  BARNKS  T.  CAMPBELL,   59  N.  H.   128. 
Liability  of  publisher  of  newspaper  for  libel. 

ated  in  Upton  v.  Hume.  24  Or.  420,  41  A.  8.  R.  863,  21  L.R.A.  493,  33  Pac. 
810;  Morse  v.  Times-Republican  Printing  Co.  124  Iowa,  707,  100  N.  W.  867,— 
holding  "liberty  of  press"  does  not  mean  publisher  of  newspaper  shall  be  any 
lees  responsible  than  another  would  be  for  publishing  the  same  libelous  matter; 
State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  99  A.  S.  R.  624,  76  S.  W.  79, 
holding  press  has  no  greater  liberty  in  regard  to  freedom  of  speech  than  has  any 
eitizen;  Giles  v.  John  B.  Clarke  Co.  69  N.  H.  92,  36  Atl.  876,  holding  libel  pub- 
lished in  newspaper  unjustifiable,  though  alleged  to  have  been  published  as  fair 
criticism  upon   person  occupying  quasi  public  position. 

Cited  in  reference  note  in  49  A.  R.  586,  on  newspaper  libel. 

Cited  in  notes  in  86  A.  D.  92,  on  liability  of  newspaper  for  libel;  15  A.  S.  R. 
Am.  Rep.  Vol.  XIX.— 30. 
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343,  345,  on  elements  increasing  or  mitigating  damages  for  newspaper  libel; 
104  A.  S.  R.  137,  on  application  of  doctrine  of  privilege  to  statements  by  news- 
papers  or  periodicals  relative  to  matters  of  public  interest. 
Words  Itbelous  per  se. 

Cited  in  note  in  116  A.  S.  R.  813,  on  character  as  liBelous  per  se  of  words  im- 
puting commission  of  crime. 

47   AM.  REP.    184,   OLCOTT  T.   THOMPSON,   59  N.  H.    154. 
Restriction  of  rights  In  easements  by  reasonable  nse. 

Cited  in  Whittier  v.  Winkley,  62  N.  H.  338,  on  limitation  of  enjoyment  of 
way  of  necessity  to  use  made  of  it  at  time  of  grant  out  of  which  easement 
issues;  Chapman  ▼.  Newmarket  Mfg.  Co.  74  N.  H.  424,  15  L.R.A.(NJS.)  292,  68 
Atl.  868,  holding  deed  of  flowage  rights  absolute  in  form  conveys  no  right  to 
unreasonable  use  of  such  easement,  as  against  servient  estate. 

Abandonment  and  revlyal  of  easements. 

Cited  in  Home  v.  Hutchins,  71  N.  H.  117,  51  Atl.  645,  on  revival  by  severanee 
of  prescriptive  easement  suspended  during  common  ownership  of  servient  and 
dominant  estates. 
Bffect  on  easement  of  alteration  of  dominant  estate. 

Cited  in  notes  in  10  E.  R.  C.  178,  on  change  in  dominant  tenement  as  affectin<* 
easement;   10  £.  R.  C.  304,  on  extinguishment  of  easement  by  alteration  ot 
dominant  tenement. 
Easement  by  prescription. 

Cited  in  Roberts  v.  Dover,  72  N.  H.  147,  55  Atl.  895,  holding  payment  of 
license  fee  for  connecting  drain  with  city  sewer  is  presumed  to  have  been  prop- 
erly made  after  lapse  of  long  period. 

Remedy  of  tenant  In  common  against  cotenant. 

Cited  in  Gage  v.  Gage,  66  N.  H.  282,  28  L.RJL  820,  20  Atl.  543,  holding  statute 
allowing  one  tenant  of  real  estate  to  recover  against  another  for  his  share  of 
part  of  the  estate  taken  by  such  other  gives  new  remedy  but  not  new  right. 
Allowance  of  costs  as  matter  of  equity. 

Cited  in  (Sage  v.  Gage,  66  N.  H.  282,  28  L.R.A.  829,  29  Atl.  543,  holding  it  not 
inequitable  to  allow  costs  in  particular  instance  to  one  cotenant  suing  another 
in  assumpsit;  Mudgett  v.  Melvin,  66  N.  H.  402,  34  Atl.  158,  holding  exception  to 
omission  of  court  to  allow  costs  to  either  party  in  proceeding  to  settle  guardian's 
account  not  sustainable. 

47  AM.  REP.   188,  RICHARDS  T.  HUBBARD,  5f  N.  H.   158 
Exemption  of  "tools*'  or  instruments  of  business  or  professioik 

Cited  in  Betz  v.  Maier,  12  Tex.  Civ.  App.  219,  33  S.  W.  710,  holding  iron  safe,, 
used  by  insurance  agent  in  his  business  is  apparatus  and  tool  within  meaning 
of  statute. 

Cited  in  reference  notes  in  18  A.  S.  R.  284;  27  A.  S.  R.  321;  37  A.  S.  R.  50; 
52  A.  S.  R.  285;  36  A.  8.  R.  650,— on  exemption  of  tools  of  trade;  55  A.  R.  2S7,. 
as  to  what  tools  and  material  are  exempt  from  execution;  06  A.  S.  R.  371,  on 
what  property  is  exempt  from  execution. 
—  Horses  and  wagons. 

Cited  in  Re  Conley,  162  Fed.  806,  holding  horse,  wagon  and  set  of  harness  are- 
tools  and  instruments  of  business  of  dealer  in  poultry,  eggs  and  farm  producer 
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Hall  T.  Nelson,  59  N.  H.  573,  holding  question  whether  wagon  is  exempt  as 
farming  tool,  or  tool  of  one's  occupation  is  one  of  fact;  Towne  v.  Marshall,  64 
N.  H.  460, 13  Atl.  648,  holding  same  as  to  question  whether  horse  is  exempt  from 
attachment,  as  being  required  for  farming  or  teaming  purposes  or  other  actual 
use. 

Cited  in  reference  notes  in  7  A.  S.  R.  267,  as  to  whether  wagon  and  harness 
are  exempt  from  execution;  123  A.  S.  R.  145,  on  exemption  of  vehicles  used  by 
particular  persons. 

47  AM.  REP.  192,  ROGERS  t.  ELIilOTT,  59  N.  H.  201. 
What  are  fmctus  naturales. 

Cited  in  Simanek  v.  Nemetz,  120  Wis.  42,  97  N.  W.  508,  holding  crops  which 
grow  from  perennial  roots,  and  which  do  not  require  annual  labor  to  bring  them 
into  existence,  pass  to  heir  at  law  or  devisee,  as  part  of  realty. 
What  crops  are  snbject  to  execution. 

Cited  in  reference  note  in  32  A.  S.  R.  574,  as  to  what  crops  are  subject  to 
execution. 

47  AM.  REP.    194,  MARSHAIiL  ▼.  SUMNER,   59  N.  H.  218. 

Followed  without  discussion  in  Grantham  v.  Clark,  62  N.  H.  426. 

47  AM.  REP.    196,  SUMNER  t.  BLAKSIiEE,  59  N.  H.   242. 
Piano  as  "honsehold  furnltnre''  or  ''household  goods." 

Cited  in  Benton  v.  Benton,  63  N.  H.  289,  56  A.  R.  512,  holding  whether  piano 
is  household  furniture  is  question  of  fact;  Utz  v.  Insurance  Co.  139  Mo.  App. 
153,  122  S.  W.  318,  holding  that  piano  was  household  furniture  mentioned  in 
insurance  policy. 

Cited  in  reterence  note  in  47  A.  S.  R.  562,  on  exemption  of  piano  from  execu- 
tion. 

Distinguished  in  Lamb  v.  King,  73  N.  H.  400,  62  Atl.  493,  holding  piano  kept 
for  family  use  is  article  of  ^'household  goods"  under  statute. 
Rule  ejnsdem  generis  in  constmctlon  of  written  instruments. 

Cited  in  Benton  v.  Benton,  63  N.  H.  289,  56  A.  R.  512,  holding  rule  ejusdem 
generis  ordinarily  limits  meaning  of  general  words  to  things  of  same  class  as 
those  enumerated  under  them ;  Kendall  v.  Green,  67  N.  H.  557,  42  Atl.  178,  hold- 
ing rule  ejusdem  generis  is  not  conclusive. 
Sufficiency  of  description  of  mortgaged  property. 

Cited  in  Hodgdon  v.  Libby,  69  N.  H.  136,  43  Atl.  312,  holding  description  of 
mortgaged  properly  as  "all  the  stock  in  trade  and  fixtures  now  in  my  store" 
is  sufficient. 

Cited  in  note  in  14  A.  S.  R.  246,  on  sufficiency  of  description  of  property  in 
chattel  mortgage. 

47  AM.  REP.  199,  STATE  ▼.  ROBERTS,  59  N.  H.  256,  Related  case  59 
N.  H.  484. 

Validity  of  fish  and  game  laws. 

Cited  in  People  v.  Bootman,  180  N.  Y.  1,  72  N.  E.  505,  2  A.  &  E.  Ann.  Cas. 
226,  19  N.  Y.  Crira.  Rep.  27;  Com.  v.  Lohman,  8  Kulp,  485;  Law  ton  v.  Steele^ 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499,— holding  preservation  of  gam(5 
and  fish  is  within  proper  domain  of  police  power;  People  v.  Bridges,  142  111. 
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80,  16  L.RA.  684,  31  N.  E.  115,  suBtaining  general  power  of  Legislature  to  pass 
laws  for  protection  of  fish  and  regulation  of  fisheries;  State  v.  Theriault,  70 
Vt.  617,  67  A.  S.  R.  695,  43  LJtA.  290,  41  Atl.  1030,  upholding  constitutionality 
5>f  law  prohibiting  fishing  in  pond  or  stream  for  three  years,  if  so  ordered  by  fish 
and  game  commissioners  after  placing  fish  therein. 

Cited  in  note  in  39  L.RA.  587,  on  governmental  regulation  of  stream  because 
of  fishery. 

—  Conflict  with  private  rights. 

Cited  in  People  v.  Brooks,  101  Mich.  98,  59  N.  W.  444,  sustaining  validity  of 
fish  law  alleged  to  be  in  violation  of  constitutional  prohibition  against  depriTs- 
tion  of  life,  liberty,  or  property  without  due  process  of  law;  State  v.  Dow,  70 
N.  H.  286,  53  L.R.A.  314,  47  Atl.  734,  holding  law  forbidding  fishing  with  intent 
to  sell  fish  caught  impooes  upon  all  persons  alike  restrictions  upon  time  and  man- 
ner of  taking  fish  and  is  valid  exercise  of  legislative  power  to  enact  equal  laws 
to  protect  public  right  of  fishery. 

Cited  in  note  in  39  L.R.A.  584,  on  governmental  control  over  right  of  individ- 
uals as  to  fishery. 
Fishing  rights  in  non- navigable  waters. 

Cited  in  Beach  v.  Morgan,  67  N.  H.  529,  68  A.  S.  R.  692.  41  AtL  349,  holding 
right  of  fishing  in  non-navigable  stream,  which  is  not  public  water,  is  limited 
at  common  law  to  riparian  owner  of  soil. 

Cited  in  reference  notes  in  58  A.  S.  R.  187,  on  riparian  owner's  exclusive  right 
to  fish  in  non-navigable  stream;  67  A.  S.  R.  705,  on  right  to  fish  in  non-navig- 
able streams. 

Cited  in  note  in  131  Am.  St.  R.  763,  on  law  of  fishing;  53  L.R.A.  904,  on  pre- 
scriptive right  to  maintain  nuisances  relating  to  water  ways. 

—  In  public  waters. 

Cited  in  Percy  Summer  Club  v.  Astle,  90  C.  C.  A.  627,  163  Fed.  1,  to  point 
that  at  common  law  right  of  fishery  in  navigable  waters  was  public  and  common 
to  all;  State  v.  Hume,  52  Or.  1,  95  Pac.  808,  holding  that  state  may  regulate 
manner  of  catching  fish  in  navigable  waters;  Willow  River  Club  v.  Wade,  100 
Wis.  86,  42  L.R.A.  305,  76  N.  W.  273,  holding  fish  in  navigable  stream  where 
not  property  of  riparian  proprietor  at  common  law. 

—  In  ponds. 

Cited  in  Percy  Summer  Club  v.  Astle,  145  Fed.  53,  holding  law  assimilated  as 
to  ponds  and  non-navigable  streams  by  New  Hampshire  decisions. 

Distinguished  in  Percy  Summer  Club  v.  Astle,  145  Fed.  53,  dismissing  bill  in 
equity  to  restrain  public  fishing  in  great  pond  in  New  Hampshire  owned  in  pri- 
vate; State  V.  Welch,  66  N.  H.  178,  28  Atl.  21,  holding  indictment  for  fishing 
in  great  pond  alleged  to  be  owned  in  private  not  maintainable. 

—  Fish  of  migratory  habits  In  flowing  waters. 

Cited  in  People  v.  Truckee  Lumber  Co.  116  Cal.  397,  58  A.  S.  R.  183,  39  L.R.A. 
581,  48  Pac.  374,  holding  private  waters  are  deemed  public  to  extent  that  they 
are  common  passageway  for  fish  and  are  subject  to  state  laws  regulating  right 
of  fishery;  People  v.  Doxtater,  75  Hun,  472,  27  N.  Y.  Supp.  481,  holding  legisla- 
ture has  power  to  regulate  manner  in  which  those  having  exclusive  right  to  fish 
in  certain  waters  may  catch  migratory  fish;  Griffith  v.  Holman,  23  Wash.  347, 
83  A.  S.  R.  821,  54  KRA.  178,  63  Pac.  239,  holding  riparian  proprietor's  owner- 
ship in  fish  on  non-navigable  stream  is  ownership  subject  to  rights  of  public  and 
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must  be  exercised  with  due  consideration  for  nature  of  the  property  and  only 

when  fish  are  on  land  of  owner. 

Validity  of  general  laws  applicable  to  particnlar  places. 

Cited  in  SUte  v.  Griffin,  69  N.  H.  1,  76  A.  S.  R.  139,  41  L.R.A.  177,  39  Atl.  260, 
sustaining  right  of  legislature  to  pass  such  laws. 
Title  to  land  under  water. 

Cited  in  note  in  68  A.  S.  R.  694,  on  title  of  land  under  water. 

47  AM.  REP.  202,  BERRT  t.  \liniNDHAM,  69  N.  H.  288. 
VJniformity  and  equality  of  taxation. 

Cited  in  State  v.  United  States  &  C.  Exp.  Co.  60  N.  H.  219,  holding  true  con- 
stitutional idea  and  basis  of  taxation  is  equality  and  justice  and  each  person 
and  his  estate  must  bear  his  proportional  and  reasonable  share  of  the  public 
burdens;  Winkley  v.  Newton,  67  N.  H.  80,  35  L.R.A.  756,  36  Atl.  610;  State  v. 
Pennoyer,  65  N.  H.  113,  5  L.R.A.  709,  18  Atl.  878,— on  requirement  that  taxation 
be  equal ;  Amoskeag  Mfg.  Co.  v.  Manchester,  70  N.  H.  200,  46  Atl.  470,  on  general 
principles  of  uniformity  and  equality  essential  to  legal  taxation. 
Double  taxation.  ( 

Cited  in  Sawyer  v.  Nashua,  59  N.  H.  404,  holding  double  taxation  unconstitu- 
tional;  Connecticut  Valley  Lumber  Co.  v.  Monroe,  71  N.  H.  473,  52  Atl.  940, 
holding  clauses  of  statutes  which,  taken  separately  and  literally,  would  subject 
property  to  double  or  triple  taxation  are  not  to  be  so  taken. 
Taxation  of  property  taxable  also  in  foreign  Jurisdiction. 

Cited  in  Winkley  v.  Newton,  67  N.  H.  80,  35  L.R.A.  756,  36  Atl.  610,  holdinj^ 
fee  cut  and  stored,  property  of  nonresident  and  constituting  his  stock  in  trade, 
taxable  in  New  Hampshire,  under  statute,  though  taxed  where  owner  resides; 
Rand  v.  Pittsfield,  70  N.  H.  630,  49  Atl.  88,  abating  tax  on  personal  estate  of 
nonresident  intestate  where  taxed  in  state  of  intestate's  residence,  though  his 
administrator  resided  in  New  Hampshire. 

Distinguished  in  Canaan  v.  Enfield  Village  Fire  Dist.  74  N.  H.  517,  70  Atl. 
250,  holding  property  of  fire  district  situate  in  town  other  than  that  of  town 
wherein  fire  district  is  located  exempt  from  taxation  by  town  in  which  property 
is  situate. 
Taxation  of  savings  Bank  deposits. 

Cited  in  Robinson  v.  Dover,  59  N.  H.  521,  holding  fund  held  in  trust  by  for- 
eign corporation  in  foreign  state  is  taxable  in  such  state  as  fund  so  held  by 
domestic  corporation  is  taxable  at  home ;  Union  Five  Cents  Sav.  Bank's  Petition, 
'kS  N.  H.  384,  36  Atl.  17,  on  reduction  of  taxes  upon  savings  bank  deposits  to 
extent  they  were  invested  in  real  estate  of  the  town  where  bank  was  situated 
and  which  was  taxable  to  bank;  Mann  v.  Carter,  74  N.  H.  345,  15  L.R.A.(N.S.) 
150,  68  AtL  130,  on  constitutionality  of  law  taxing  right  of  resident  to  savings 
hank  deposits  in  another  state;  Mann  v.  Carter,  74  N.  H.  345,  15  L.R.A.(N.S.) 
160,  68  Ail.  130,  on  title  of  savings  bank  to  deposits  therein;  Wyat  v.  State 
Board,  74  N.  H.  552,  70  Atl.  387,  holding  tax  upon  savings  bank  deposits  is 
tax  upon  property. 

47  AH.  REP.  205,  BROWN  v.  MASSACHUSETTS  MUT.  L.  INS.  CO.  69 

N.  H.  298. 
Waiver  of  conditions  of  policy  by  insurance  agent. 

Cited  in  Smith  v.  Continental  Ins.  Co.  6  Dak.  433,  43  N.  W.  810,  holding  fire 
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iniuranoe  company  not  estopped  to  claim  forfeiture  of  policy  under  clause  against 
incumbrance  being  placed  on  insured  property,  though  agent  stated  to  insured 
company  carod  nothing  for  encumbrances. 
'^  Ab  to  prepayment  of  premlam. 

Cited  in  Mutual  Reserve  Fund  Life  Asso.  ▼.  Simmons,  46  C.  C  A.  393,  107 
Fed.  418,  holding  policy  did  not  attach  where  entire  premium  which  it  called 
for  was  never  paid  or  agreed  to  be  paid,  though  agent  remitted  portion  due  com- 
pany to  it;  Tieman  v.  Peoples'  L.  Ins.  Co.  26  Ont.  Rep.  596,  holding  that  where 
life  insurance  was  not  effective  until  first  premium  was  paid,  receipt  given  by 
agent  to  holder  because  of  work  performed  by  holder  for  agent  personally,  is 
not  sufficient  to  make  policy  effective. 

CSted  in  note  in  8  L.R^.(N.S.)  885,  on  allowance  to  applicant  of  agent's  com- 
mission as  payment  of  premium. 
Effect  of  acceptance  of  insurance  policy  to  bind  Insored. 

Cited  in  Johnson  v.  Maryland  Casualty  Co.  73  N.  H.  259,  111  A.  8.  R.  609, 
60  Atl.  1009;  Lauze  v.  New  York  L.  Ins.  Co.  74  N.  H.  334,  68  Atl.  31;  Dwyer  v. 
Mutual  L.  Ins.  Co.  72  N.  H.  572,  58  Atl.  502,— holding  party  bound  by  provisions 
of  policy  by  accepting  same  and  commencing  suit  thereon;  Hankins  ▼.  Rockfoni 
Ins.  Co.  70  Wis.  1,  35  N.  W.  34,  holding  party  accepting  policy  conclusively  pre- 
sumed to  know  its  contents,  in  absence  of  fraud  or  mistake. 
Directing  verdict  or  nonsuit. 

Cited  in  Meyer  v.  Houck,  85  Iowa,  319,  52  N.  W.  235,  holding  when  motion  is 
made  to  direct  verdict,  trial  judge  should  sustain  it,  when,  considering  all  the 
evidence,  it  clearly  appears  to  him  that  it  would  be  his  duty  to  set  aside  verdict 
if  found  in  favor  of  party  upon  whom  burden  of  proof  rests. 

—  Time  for  making  motion. 

Cited  in  Baldwin  v.  Wentworth,  67  N.  H.  408,  36  AtL  365,  holding  request 
that  court  instruct  jury  that  party  cannot  recover  on  the  evidence  comes  too  late, 
if  made  after  jury  is  instructed  and  about  to  retire;  Gagnon  v.  Dana,  69  N.  H. 
264,  76  A.  S.  R.  170,  41  Lil.A.  389,  39  AU.  982,  holding  renewal  of  defendant's 
motion  for  nonsuit  at  close  of  evidence  is  rendered  unseasonable  by  introduc- 
tion of  evidence  on  either  side  sufficient  to  sustain  verdict  for  plaintiff  after 
making  of  original  motion;  Famham  v.  Anderson,  74  N.  H.  406,  68  AtL  459, 
holding  motion  for  defendant  for  judgment  on  ground  evidence  in  case  would  not 
warrant  verdict  for  plaintiff,  comes  too  late  when  nuide  after  submission  of  case 
to  jury. 

47  AM.  REP.  209,  HALL  v.  BUTTERFIEIiD,  59  N.  H.  354. 
Contracts  of  Infants,  married  women,  and  persons  of  unsound  mind. 

Cited  in  Paul  v.  Smith,  41  Mo.  App.  275,  holding  right  of  infants,  lunatics  and 
persons  non  compos  mentis  to  avoid  their  contracts  rests  on  same  ground;  Slay- 
ton  v.  Barry,  175  Mass.  513,  79  A.  S.  R.  510,  49  L.RJ^.  560,  56  N.  E.  574,  hold- 
ing infant  not  liable  in  tort  for  deceit  or  conversion  where  action  is  based  upon 
contract  obtained  by  infant  through  fraudulent  misrepresentations  as  to  his  age; 
Farmington  Nat.  Bank  v.  Buzzell,  60  N.  H.  189,  on  power  of  wife  to  bind  herself 
as  surety  for  husband. 

—  Implied  obligation  to  pay  for  benefits  received. 

ated  in  Gray  v.  Turley,  110  Ind.  254,  11  N.  E.  40,  holding  policy  of  law  is  to 
afford  proper  protection  to  persons  of  unsound  mind  without  permitting 
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to  avoid  paying  for  actual  benefits  rendered  to  them  by  others  in  good  faith; 
Bartlett  v.  Bailey,  59  N.  H.  40S,  holding  whether  infant  is  plaintiff  or  defend- 
ant in  an  action,  measure  of  his  legal  liability  on  contracts  is  benefit  received; 
City  Sav.  Bank  v.  Whittle,  63  N.  H.  587,  3  Atl.  645,  holding  by  claiming  and  re- 
oeiTijig  benefits  of  payments  made  by  his  implied  request  infant  ratifies  and  be- 
comes liable  for  same  to  party  making  them;  Stack  v.  Cavanaugh,  67  N.  H. 
149,  30  Atl.  350,  holding  if  infant  does  not  restore  goods  he  has  bought,  and  has 
not  paid  for  them,  he  is  liable  in  suit  by  vendor  for  so  much  of  price  as  equals 
benefit  derived  from  purchase. 
—  Restltiition  as  condition  of  rescission. 

Cited  in  Young  v.  Currier,  63  N.  H.  419,  holding  infant  cannot  avoid  his  lia- 
bility upon  note  and  mortgage  executed  by  him  without  giving  up  property  con- 
veyed to  )iim  therefor;  Eckstein  v.  Downing,  64  N.  H.  248,  10  A.  S.  R.  404,  9  Atl. 
626,  on  mutuality  of  remedy  upon  contract  to  which  infant  is  party. 

Cited  in  notes  in  46  A.  R.  317,  on  necessity  for  returning  consideration  upon 
infant's  disaffirmance  of  contract;  18  A.  S.  R.  688,  690,  on  infant's  obligation  to 
restore  consideration  on  disaffirmance;  26  L.R.A.  182,  on  necessity  of  account- 
ing Dy  infant  on  disaffirming  contract  where  property  has  been  lost  or  squandered; 
42  L.  ed.  U.  S.  326,  on  power  and  right  of  infant  to  disafiibrm  contract  without 
restoring  consideration. 

Disapproved  in  Utermehle  v.  McGreal,  1  App.  D.  C.  359,  holding  safer  eourss 
lies  between  extreme  rule  that  consideration  must  be  restored  in  all  cases  be- 
fore disaffirmance  can  be  made  effective,  and  other  rule  that  return  will  be  re- 
quired only  where  infant  has  it  in  specie,  or  has  retained  and  disposed  of  it,  with 
full  knowledge  after  arriving  at  majority. 
*  Contracts  for  necessaries. 

Cited  in  Barker  v.  Clark,  72  N.  H.  334,  56  Atl.  747,  holding  evidence  that  widow 
was  of  unsound  mind  when  making  conveyance  of  real  estate  in  which,  by  her 
husband's  will  she  had  life  estate  with  power  of  disposal  for  support,  is  im- 
material in  suit  by  residuary  legatee  to  set  aside  conveyance;  Searcy  v.  Hunter, 
81  Tex.  644,  26  A.  S.  R.  837,  17  S.  W.  372,  on  liability  of  infant  for  necessaries 
famished  him. 

Cited  in  note  in  12  LJI.A.  860,  as  to  what  are  necessaries  for  infant. 
fiqnity  Jurisdiction  over  estates  of  Idiots  and  lunatics. 

Cited  in  note  in  1  L.RJL.  611,  on  equity  jurisdiction  over  estates  of  idiots  and 
lunatics. 

47  AM.  KEP.  915,  WIIjKINS  t.  ORDWAT,   59  N.  H.   S78. 
Husband  and  wife  as  "heirs"  of  each  other. 

Cited  in  Mason  v.  Bailey,  6  Del.  Ch.  129,  14  Atl.  309,  holding  husband  Is  not 
right  heir  of  wife. 

Cited  in  reference  note  in  51  A.  R.  516,  on  husband  as  heir  or  next  of  kin  of 
wife  within  will. 
Oonstractlon  of  written  Instrnments. 

Cited  in  Kendall  v.  Green,  67  N.  H.  567,  42  Atl.  178;  Upton  v.  Hosmer,  70  N. 
H.  493,  49  Atl.  96;  Goodale  v.  Mooney,  60  N.  H.  528,  49  A.  R.  334,— holding  in- 
tention of  parties  to  written  instrument  is  determined  by  weight  of  competent 
eridence;  Stevens  v.  Underbill,  67  N.  H.  68,  36  Atl.  370;  Cram  v.  Cram,  63  N.  H. 
31,— holding  same  rule  applicable  in  case  of  will;  Kennard  v.  Kennard,  63  N.  H. 
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303,  holding  in  construction  of  devise  rule  of  interpretation  is  ascertainment  of 
testator's  intention. 
—  Technical  words. 

Cited  in  Cressey  v.  Wallace,  66  N.  H.  566,  29  Atl.  842,  holding  testator  is 
presumed  to  use  technical  words  in  their  legal  signification,  unless  there  is  some- 
thing in  context  indicating  he  used  them  in  different  sense. 

47  AM.  REP.  217,  Bf£TCALF  t.  GILMORE,  59  N.  H.   417. 
Attack  upon  Jadgment  for  fraud. 

Cited  in  McDonald  v.  Drew,  64  N.  H.  547,  15  Atl.  148,  holding  defense  of  fraud 
cannot  be  set  up  to  action  upon  judgment  rendered  in  sister  state;  Starkey  v. 
Kingsley,  69  N.  H.  293,  39  Atl.  1017,  holding  if  there  is  any  proceeding  by  which 
decree  of  court  of  probate  in  another  state  may  be  shown  to  be  erroneous,  it  i» 
direct  proceeding  for  its  reformation  instituted  before  courts  of  state  of  rendi- 
tion; Reed  v.  Prescott,  70  N.  H.  88,  46  Atl.  457,  holding  remedy  in  case  of  decree 
of  probate  court  accepting  commissioners'  report  obtained  by  fraud,  is  by  appli- 
cation to  probate  court  to  vacate  decree. 

Cited  in  notes  in  11  L.RA.  160,  on  fraud  as  ground  for  collateral  attack  on 
judgment;  30  L.RJl.  793,  on  injunctions  against  judgments  obtained  by  fraud; 
10  L.RJl.(N.S.)  243,  on  collateral  attack  on  judgment  on  ground  of  perjury. 
Right  to  adapt  remedy  for  infringment  of  right  or  preyentlon  of  in- 
justice. 

Cited  in  Rutherford  v.  Whitcher,  60  N.  H.  110,  holding  legal  rights  are  pro- 
tectable by  modes  of  procedure  reasonably  necessary  for  their  vindication;  Gar- 
vin V.  Legery,  61  N.  H.  153,  on  principle  of  common  law  of  amendments;  Clough 
V.  Fellows,  63  N.  H.  133,  holding  plea  of  paramount  title  acquired  after  rendi- 
tion of  judgment  in  foreclosure  suit  may  be  allowed  in  scire  facias  on  judgment 
of  foreclosure,  if  it  would  be  just  and  convenient  step  of  procedure;  Walker  v. 
Walker,  63  N.  H.  321,  56  A.  R.  514,  holding  necessity  of  plenary  remedy  for 
infringement  of  legal  right  authorizes  use  of  convenient  procedure  for  ascertain- 
ing and  establishing  the  right  and  obtaining  the  remedy;  Owen  v.  Weston,  63 
N.  H.  599,  56  A.  R.  547,  4  Atl.  801,  holding  each  party  has  such  remedy  including 
form,  method,  and  order  of  procedure,  as  justice  and  convenience  require;  Web- 
ster V.  Hall,  60  N.  H.  7;  Tasker  v.  Lord,  64  N.  H.  279,— holding  bill  in  equity 
maintainable  where  it  is  reasonably  necessary  process  and  convenient  procedure 
for  bpeedily  and  economically  establishing  plaintiflTs  rights  and  furnishing  their 
remedy;  Gage  v.  Gage,  66  N.  H.  282,  28  LJI.A.  829,  29  Atl.  543;  Boody  v.  Wat- 
son, 64  N.  H.  162,  9  Atl.  794, — holding  common  law  duty  of  inventing  necessary 
forms  of  action,  pleading,  trial,  judgment,  and  initial  intermediate  and  final 
process  is  still  imperative;  Hult  v.  Hickey,  67  N.  H.  411,  29  Atl.  456,  holding  fur 
redress  of  single  wrong  declaration  at  law  may  properly  contain  counts  in  dif- 
erent  forms  of  action,  smd  may  be  joined  with  bill  in  equity;  Smith  v.  Bank  of 
New  England,  69  N.  H.  254,  45  Atl.  1082,  holding  any  reasonably  necessary  proc- 
ess for  conveniently  and  economically  ascertaining  rights  and  furnishing  remedy 
for  their  violation  may  be  used. 
Union  of  courts  of  Uiw  and  equity  and  resultant  procedure. 

Cited  in  Boody  v.  Watson,  64  N.  H.  162,  9  Atl.  794,  holding  by  fair  implicati<m 
the  union  of  courts  of  law  and  chancery  prescribes  whatever  new  proceedings 
are  required  to  give  effect  to  the  union;  Famum  v.  Concord  Land  &  Water  Power 
Co.  €9  N.  H.  231,  45  Atl.  745,  holding  that  counts  in  case  and  assumpsit  for 


Digitized 


by  Google 


473  NOTES  ON  AMERICAN  REPORTS.  [216-220 

dilTerent  causes  of  action  not  dependent  upon  substantially  same  evidence  can- 
not be  joined. 
—  Engrafting  equitable  npon  legal  action. 

Cited  in  Fletcher  v.  Chamberlin,  61  N.  H.  438,  holding  reformation  of  deed  in 
action  of  covenant  between  grantor  and  grantee  would  ordinarily  be  attended 
with  little  expense  or  delay;  McShane  v.  Main,  62  N.  H.  4;  Brooks  v.  Howison,. 
63  N.  H.  382;  Sleeper  v.  Kelley,  65  N.  H.  206,  18  Atl.  718;  Howard  v.  Britton,. 
67  N.  H.  484,  41  Atl.  269;  Tripp  v.  Forsaith  Mach.  Co.  69  N.  H.  233,  45  Atl. 
746;  Chauncy  v.  German  American  Ins.  Co.  60  N.  H.  428, — holding  bill  in  equity 
may  be  filed  as  amendment  to  pleading;  Owen  v.  Weston,  63  N.  H.  599,  56  A.  R. 
547,  4  Atl.  801,  holding  same  and  that  in  suit  in  equity,  either  party  may  file 
declaration  at  law;  Gardner  v.  Webster,  64  N.  H.  520,  15  Atl.  144,  holding  plead- 
ings amendable  for  admission  of  equitable  relief;  Holman  v.  Manning,  65  N.  H. 
228,  19  Atl.  1002,  holding  declaration  at  law  may  be  filed  as  amendment  to  bill 
in  equity,  or  bill  in  equity  in  amendment  of  suit  at  law;  State  v.  Sunapee  Dam 
Co.  72  N.  H.  114,  55  Atl.  899,  on  change  of  form  of  action  from  one  at  law  to 
one  in  equity  by  amendment. 
Correction  of  Judgment  by  motion  to  bring  forward. 

Cited  in  Moore  v.  Carpenter,  63  N.  H.  65,  holding  if  judgment  is  not  properly 
rendered  it  may  be  corrected  on  motion  to  bring  action  forward  and  vacate  judg- 
ment; Clough  v.  Moore,  63  N.  H.  Ill,  holding  party  should  not  be  compelled  to 
resort  to  another  process,  when  all  errors  may  be  corrected  and  justice  adminis- 
tered by  bringing  forward  original  action. 
Necessity  of  notice  to  parties  npon  filing  of  special  petition. 

Cited  in  Adams  v.  Adams,  64  N.  H.  224,  9  Atl.  100,  holding  in  case  of  special 
petition  in  nature  of  supplement  to  or  amendment  of  original  petition,  no  no- 
tice is  necessary  to  parties  who  had  appeared  in  original  petition. 
Protection  of  property  rights. 

Cited  in  note  in  11  L.R.A.  224,  on  constitutional  protection  of  property  rights. 

47  AM.  HEP.  220,  APPLETON  v.  PHCENIX  MUT.  L.  INS.  CO.  59  N.  H. 

541. 
Waiver  of  insurer's  right  to  declare  policy  forfeited. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Whetzel,  29  Ind.  App.  668,  65  N.  E.  15, 
holding  though  policy  may  provide  that  an  agent  shall  have  no  power  to  waive 
forfeiture,  company  may  estop  itself,  by  its  conduct,  from  denying  grant  of  such 
powers  to  him;  Ball  v.  Granite  State  Mut.  Aid  Asso.  64  N.  H.  291,  9  Atl.  103, 
holding  insurer  estopped  to  avoid  policy  for  erroneous  statements  in  application, 
where  insurer  treats  same  as  valid  and  subsisting  and  makes  and  receives  assess- 
ment upon  it  with  full  knowledge  of  all  the  facts ;  Trotter  v.  Grand  Lodge  J.  L.  H. 
132  Iowa,  513,  7  L.R.A.(N.S.)  669,  109  N.  W.  1099,  11  A.  &  E.  Ann.  Cas.  533, 
holding  forfeitures  not  favored. 

Cited  in  reference  notes  in  2  A.  S.  R.  740,  on  waiver  of  forfeiture  of  insurance 
policy  by  accepting  overdue  payment;  59  A.  S.  R.  669,  on  waiver  of  foreiture  or 
nonpayment  to  premium. 

Cited  in  notes  in  52  A.  S.  R.  649,  on  estoppel  and  waiver  in  regard  to  mutual  in- 
surance; 1  L.R.A.  216,  on  doctrine  of  waiver;  2  L.R.A.  118,  on  forfeitures  of  life 
insurance. 
Ijapse  of  insurance  policy  for  nonpayment  of  premiums. 

Cited  in  Denver  L.  Ins.  Co.  v.  Crane,  19  Colo.  App.  191,  73  Pac.  876,  holding 
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insured  making  application  for  reinstatement  waives  right  to  claim  policy  has 
not  lapsed  for  failure  to  pay  premiums. 
—  Estoppel  to  claim  lapse. 

Cited  in  Farmers'  k  M.  Life  Asso.  t.  Caine,  123  111.  App.  419,  holding  insur- 
ance association  which  agrees  to  extend  time  of  payment  of  premium  estopped  to 
insist  agreement  is  void  because  in  violation  of  original  contract;  Morgan  v. 
Northwestern  Nat  L.  Ins.  Co.  42  Wash.  10,  84  Pac  412,  7  A.  &  £.  Ann.  Cas.  382; 
Sweetser  v.  Odd  Fellows  Mut.  Aid  Asso.  117  Ind.  97,  19  N.  E.  722,— holding  in- 
surance company  estopped  to  insist  upon  forfeiture,  if  if.  leads  insured  to  believe 
premiums  will  be  received  after  appointed  day;  Phenix  Ins.  Co.  v.  Tomlinson,  125 
Ind.  84,  21  A.  S.  R.  213,  »  L.RjL  317,  25  N.  C.  126,  holding  right  to  declare 
forfeiture  of  policy  for  non-payment  of  premiums  may  be  waived,  by  conduct  as 
well  as  words;  Trotter  v.  Grand  Lodge,  I.  L.  H.  132  Iowa,  513,  7  LJELA.(N.S.)  569, 
109  N.  W.  1099,  11  A.  &  K  Ann.  Cas.  533,  holding  insurer  habitually  collecting 
and  receiving  premiums  for  period  of  several  days  after  due,  estopped  to  deny 
good  standing  of  insured  who  has  depended  upon  such  custom;  Williams  v.  Maine 
State  Relief  Asso.  89  Me.  158,  36  Atl.  63,  holding  conditions  of  forfeiture  for  non- 
payment of  assessments  waived  by  levy  and  payment  of  assessments  subsequent 
to  ones  unpaid  and  acceptance  of  money  paid  on  delinquent  assessments;  Hart- 
ford Life  &  Annuity  Ins.  Co.  v.  Eastman,  54  Neb.  90,  74  N.  W.  394,  holding  in- 
surance company  inviting  its  patrons  to  use  the  mails  in  making  pajrment  of  pre- 
miums, thereby  shows  intention  to  accept  as  payment  funds  sent  by  mail  in  time 
to  reach  it  when  due;  Dunn  v.  National  L.  Ins.  Co.  69  N.  H.  224,  39  AtL  1075, 
holding  insurance  company  estopped  to  set  up  forfeiture  of  policy  for  non-pay- 
ment of  premiums  where  insured  relies  on  authorized  statements  of  agent  that 
extension  of  time  is  allowed;  McGowan  v.  Catholic  Mut.  Ben.  Asso.  76  Hun,  534, 
28  N.  Y.  Supp.  177,  holding  waiver  of  right  to  payment  of  assessments  and  dues 
when  due  not  supported  by  proof  of  custom  of  receiving  payments  from  suspend- 
ed members  unless  assured  himself  is  induced  to  rely  upon  such  cutom ;  McCorkle 
V.  Texas  Benev.  Asso.  71  Tex.  149,  8  S.  W.  516,  holding  benevolent  association  es- 
topped to  assert  forfeiture  of  certificate  by  member  who  relied  upon  promise  of 
manager  that  he  would  draw  on  member  where  latter  was  in  arrears. 

Cited  in  reference  note  in  1  A.  8.  R.  Ill,  on  estoppel  of  insurance  company  to 
insist  on  forfeiture  for  delay  in  payment  of  premiums. 
*— Anthority  to  waive. 

Cited  in  AituA  L.  Ins.  Co.  v.  Fallow,  110  Tenn.  720,  77  S.  W.  937,  holding  in- 
8urance  agent  having  general  authority  relative  to  contracts  of  in8Ui*auce,  with 
power  to  accept  annual  payments  and  issue  renewal  receipts  is  presumed  to  have 
power  to  waive  inmiediate  payment. 
Estoppel  to  enforce  right. 

Cited  in  Hardy  v.  Keene,  67  N.  H.  166,  32  Atl.  759,  holding  second  mortgagee 
estopped  by  agreement  and  other  conduct  to  claim  land  subject  to  his  mortgage. 
Poattlon  of  parties  after  rescission  of  contract. 

Cited  in  Dow  v.  Harkin,  67  N.  H.  383,  29  Atl.  846,  holding  parties  to  contract 
axe  in  same  position  as  before  making  of  contract. 

47   AM.  R£P.   224,  HALE  v.  BROWN,   59  N.  H.   551. 
lilen  for  * 'labor' '  performed  with  wagon  and  team. 

Cited  in  Klondike  Lumber  Co.  v.  Williams,  71  Ark.  334,  75  S.  W.  854,  holding 
labor  of  one  who  uses  wagon  and  team  furnished  by  himself  includes  both  work 
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of  himself  and  wagon  and  team  with  which  work  is  performed;  Kelley  v.  Kelley, 
77  Me.  135,  holding  laborer  in  such  case  entitled  to  benefit  of  statute  relative  to 
lien  claims  although  he  may  not  own  horses;  Martin  v.  Wakefield,  42  Minn.  176, 
6  L.RJL  362,  43  N.  W.  966,  holding  "manual  labor,"  under  log-lien  law,  includes 
use  and  earnings  of  all  implements,  instrumentalities,  or  agencies,  such  as  cant- 
hook,  axe,  team  or  the  like  actually  used  in  and  necessary  to  lumberman's  labor; 
Steer  v.  Dow,  75  N.  H.  96,  20  L.R.A.(N.S.)  263,  71  Atl.  217,  on  application  of 
statute  giving  lien  for  personal  manual  labor. 

Cited  in  reference  notes  in  58  A.  S.  R.  549,  on  lien  for  services  of  teams;  69  A. 
S.  R.  610,  on  lien  for  value  of  work  of  horse  or  team. 

Cited  in  note  in  30  L.R.A.(N.S.)  86,  as  to  whether  contractors  or  subcontractors 
are  within  protection  of  statutes  giving  liens  to  'laborers,**  "mechanics,**  "work- 
men,** etc. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Love,  74  Ark.  628,  86  S.  W. 
^6,  holding  statutory  lien  against  railroad  for  material,  machinery*  fixtures 
and  other  things,**  does  not  cover  use  of  teams  furnished  contractor;  Mabie  v. 
Sines,  92  Mich.  646,  62  N.  W.  1007,  holding  no  lien  exists  in  favor  of  owner  of 
team  let  to  laborer  or  contractor,  where  one  who  makes  use  of  team  is  entitled 
to  assert  lien  for  the  services  at  gross  sum  for  his  own  work  and  that  of  team. 

—  Quantity  of  prodncl;  covered  by  Hen. 

Cited  in  Lavoie  v.  Burke,  69  N.  H.  144,  38  Atl.  723,  holding  liens  attach  to 
whole  quantity  of  product. 

liiqnldated  debt  as  basis  of  Hen. 

Cited  in  Kendall  v.  Pickard,  67  N.  H.  470,  32  Atl.  763,  holding  until  creditor's 
demand  is  due  and  payable,  he  cannot  secure  his  lien. 
Control  of  letter  of  statute  by  Intent  of  legislators. 

Cited  in  French  v.  Cowan,  79  Me.  426,  10  Atl.  335,  holding  provisions  of  stat- 
ute controllable  by  true  intent  and  meaning  of  law  makers. 

47  AM.  REP.  227,  CRESSBY  ▼.  NORTHERN  R.  CO.  59  N.  H.  504. 
Baty  of  party  nnder  obligation  to  fence. 

Cited  in  note  in  9  L.R.A.(N.S.)  360,  on  duty  of  railroad  to  fence. 

Distinguished  in  Hubbard  v.  Gould,  74  N.  H.  25,  64  Atl.  668,  holding  under 
common  law,  one  under  duty  of  building  fence  must,  in  its  performance,  exer- 
cise care  not  unnecessarily  to  injure  others. 
Liability  of  railroad  company  for  failure  to  fence. 

Cited  in  reference  notes  in  48  A.  R.  799,  on  railroad's  liability  for  injury  to 
animals  through  failure  to  fence;  17  A.  S.  R.  845,  on  railroad  company's  liability 
for  failure  to  fence  its  track. 

Cited  in  note  in  1  L.R.A.  449,  on  liability  for  injury  to  live  stock  by  railroad 
company's  neglect  to  maintain  fence. 

—  Contributory  nesllgenoe  of  owner  of  animals  as  defense. 

Cited  with  special  approval  in  Congdon  v.  Central  Vermont  R.  Co.  56  Vt.  390, 

48  A.  R.  793,  holding  doctrine  of  contributory  negligence  inapplicable  to  case  of 
land  owner  whose  horse  escapes  from  his  meadow  onto  railroad  track  through 
fence  which  is  not  legal,  though  such  owner  knew  of  defect  in  fence. 

Cited  in  Gooding  v.  Atchison,  T.  &  S.  F.  R.  Co.  32  Kan.  150,  4  Pac.  186,  hold- 
ing where  railroad  is  unfenced  as  required  by  statute  and  bull  of  adjoining  land 
owner  runs  in  pasture,  which  is  fenced,  such  bull  is  not  ''at  large"  under  statute 
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forbidding  bulls  to  be  permitted  to  run  at  large;  Hill  v.  Concord  &  M.  R.  Go.  67 
N.  H.  449,  32  Atl.  766,  holding  it  is  only  against  owner  or  custodian  of  animals 
rightfully  on  adjoining  land  or  in  highway  that  railroads  are  obliged  to  main- 
tain fences  or  cattle  guards  under  statute;  Flint  y.  Boston  &  M.  R.  Co.  73  N. 
H.  141,  59  Atl.  938,  holding  if  stock  of  which  railroad  company  is  depositary 
go  upon  highway  and  railroad  track  they  are  not  trespassers  upon  either  place, 
as  against  company;  Siglin  v.  Coos  Bay  Co.  35  Or.  79,  76  A.  S.  R.  463.  56  Pac. 
1011,  holding  one  who,  being  in  possession  of  land  through  which  railroad  and 
county  road  pass,  turns  his  horses  loose  to  graze  on  county  road,  with  knowledge 
railroad's  barbed-wire  fence  is  defective,  is  not  guilty  of  contributory  negligence; 
Gulf,  C.  A  S.  F.  R.  Co.  V.  Cash,  8  Tex.  Civ.  App.  669,  28  S.  W.  387,  holding  rail- 
road running  its  trains  through  pasture  of  owner  wherein  its  fences  are  defective 
assumes  risk  of  accident  as  consequence  of  its  neglect  to  properly  discharge 
statutory  duty. 

Cited  in  reference  note  in  53  A.  R.  809,  on  owner's  contributory  negligence  in 
allowing  cattle  to  get  on  unfenced  railroad. 

Cited  in  note  in  1  L.R.A.  449,  as  to  when  stock  owner's  oontributory  negligencfr 
is  no  defense  for  injury  to  animals  on  track. 
Contributory  negligence  in  omltttni;  statutory  dnty. 

Distinguished  in  Victor  Coal  Co.  v.  Muir,  20  Colo.  320,  46  A.  S.  R.  299,  26 
L.R.A.  435,  38  Pac.  378,  holding  miner  guilty  of  wilful  contributory  negligence 
where  injured  by  rock  falling  from  roof  of  mine  which  he  failed  to  prop  up  with 
timbers  as  required  by  statute. 

47  AM.  REP.  281,  STEVBNS  ▼.  ROWB,  59  N.  H.   578. 
"Whether  conspiracy  la  actionable  per  se. 

Cited  in  Commercial  Union  Assur.  Co.  v.  Shoemaker,  63  Neb.  173,  88  N.  W. 
156,  holding  confederation  and  conspiracy  not  actionable  unless  something  in  pur- 
suance of  common  plan  is  actually  done,  anything  done  results  in  injury  to  plain- 
tiff; Root  V.  Rose,  6  N.  D.  576,  72  N.  W.  1022,  holding  conspiracy,  if  proved,  may 
augment  damages,  but  will  not  of  itself  transmute  noi^actionable  into  actionable 
facts. 

Cited  in  reference  note  in  39  A.  S.  R.  696,  as  to  what  constitutes  a  conspiracy. 
Privileged  statements  of  witness. 

Cited  in  Baldwin  v.  Hutchinson,  8  Ind.  App.  454,  35  N.  E.  711,  holding  state- 
ments of  witness  absolutely  privileged  where  made  in  good  faith,  without  malice 
and  in  response  to  attorney's  questions. 

47  AM.  REP.  284,  BARKER  ▼.  THE  E.  M.  WRIGHT,  1  MACKET,  94. 
liien  for  freight. 

Cited  in  note  in  5  £.  R.  C.  285,  on  lien  of  carrier  for  freight. 
Liability  for  melting  of  cargo  of  Ice. 

Cited  in  reference  note  in  48  A.  R.  256,  on  master's  liability  for  cargo  of  ice 
melted  because  of  refusal  to  deliver. 

47  AM.  REP.  288,  LEMONT  v.  WASHINGTON  A  G.  R.  CO.  1  MACKEY^ 

180. 
Right  of  carrier  to  expel  obnoxious  passenger. 

ated  in  Edgerly  v.  Union  Street  R.  Co.  67  N.  H.  312,  36  Atl.  558,  holding  it  is 
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both  right  and  duty  of  common  carrier  to  remove  from  its  vehicle  a  passenger 
whose  conduct  or  condition  is  such  to  endanger  safety  of  or  cause  discomfort  or 
jumoyance  to,  other  passengers,  and  if  the  removal  is  made  in  a  proper  manner 
jmd  at  a  suitable  time  and  place  it  cannot  be  regarded  as  proximate  cause  of  a 
Bubeequent  injury  to  him. 

Cited  in  reference  note  in  70  A.  S.  R.  302,  on  right  to  expel  obnoxious  passenger 
from  street  car. 

Cited  in  notes  in  5  L.R.A.  818,  on  right  of  railroads  to  discriminate ;  40  L.R. A.> 
136,  on  intoxication  of  passengers  amounting  to  contributory  negligence  as  af- 
fecting carrier's  negligence;  33  L.  ed.  U.  8.  292,  on  conductor's  right  to  expel  pas- 
senger from  train. 

Distinguished  in  Conolly  v.  Crescent  City  R.  Co.  41  La.  Ann.  57,  17  A.  S.  R. 
380,  3  LJI.A.  133,  5  8o.  259,  holding  a  passenger  stricken  with  appolexy  while 
riding  on  street  car,  although  attended  with  severe  vomiting,  to  the  inconvenience 
of  other  passengers  cannot  be  removed  while  in  a  speechless  and  helpless  condi- 
tion, and  laid  in  the  open  street  on  a  bleak  December  day. 

l>aty  of  carriers  to  transport  persons  mentally  or  physically  disabled. 

Cited  in  Owens  v.  Macon  &  B.  R.  Co.  119  6a.  230,  63  L.R.A.  946,  46  S.  E.  87, 
holding  common  carriers  cannot  absolutely  refuse  to  transport  persons  who  are 
insane  but  may  in  all  cases  insist  that  they  be  properly  attended  safely  guarded, 
and  securely  restrained;  Connors  v.  Cunrad  S.  S.  Co.  204  Mass.  310,  134  A.  S. 
R.  662,  26  L.R.A.(N.8.)  171,  90  N.  E.  601,  17  A.  &,  £.  Ann.  Cas.  1051,  holding 
that  carrier  of  passengers  by  water  may  refuse  to  take  passenger  who  is  not  fit 
to  travel  without  medical  attention,  and  depends  on  carrier  to  furnish  it. 

Cited  in  reference  note  in  12  A.  8.  R.  453,  on  duty  of  carrier  towards  sick  or 
infirm  passenger. 

Cited  in  notes  in  31  L.R.A.  262,  on  duty  of  carrier  as  to  passenger's  taken  ill 
during  journey;  26  L.R.A.(N.S.)   171,  on  duty  to  accept  as  passenger  one  phys- 
ically or  mentally  disabled. 
lilablllty  for  assanlt  on  passenger  or  customer. 

Cited  in  notes  in  6  a,  S.  R.  735,  on  liability  of  one  engaged  in  public  employ- 
ment for  personal  injuries  sustained  by  customer  from  third  person;  32  A.  S.  R. 
D2,  on  liability  of  carrier  for  assault  on  passenger  by  fellow  passenger. 

47  AM.  R£P.  248,  KENDAIiL  ▼.  GRICE,  1  MACKGY,  979. 
Discharge  of  sureties  on  appeal  bond. 

See  Howell  v.  Alma  Mill  Co.  36  Neb.  80,  38  A.  S.  R.  694,  54  N.  W.  126,  hold- 
ing surety  on  appeal  bond  not  discharged  by  final  rendition  of  judgment  against 
his  principal  by  agreement  between  the  parties  without  his  consent. 

47  AM.  REP.  247,  UNITED  STATES  ▼.  GUITEAU,   1  MACKET,  498. 
Application  of  criminal  statutes  of  United  States  to  District  of  Colum- 
bia. 

Cited  in  Strather  v.  United  States,  13  App.  D.  C.  132,  holding  act  of  Congress, 
providing  that  where  an  accused  is  found  guilty  of  murder  or  rape  under  Revised 
Statutes  of  United  States  the  jury  may  qualify  their  verdict  by  adding  thereto 
'Vithout  capital  punishment"  is  in  force  in  District  of  Columbia. 

Insanity  as  defense. 
Cited  in  People  v.  Hubert,  119  Cal.  216,  63  A.  S.  R.  72,  51  Pac.  329,  as  to  in- 
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sane  delusions  as  a  defense;  Goodwin  v.  State,  96  Ind.  550;    State  v.  McGmder, 
125  Iowa,  741,  101  N.  W.  646;    Pflueger  v.  State,  46  Neb.  493,  64  N.  W.  1094,— 
holding  test  of  insanity  is  whether  accused  at  the  time  he  committed  the  aet 
was  able  to  distinguish  between  right  and  wrong  with  respect  thereto. 
Venue  of  crime. 

Cited  in  Ball  v.  United  States,  140  U.  S.  118,  35  L.  ed.  377,  11  Sup.  Ct.  Rep. 
161;  Re  Dana,  GS  Fed.  886;  United  States  v.  Hewecker,  79  Fed.  59;  Ex  parte 
McNeeley,  36  W.  Va.  84,  32  A.  S.  R.  831,  15  L.R.A.  226,  14  S.  E.  436,--as  to  where 
crime  was  committed  which  was  begun  in  one  jurisdiction  and  consummated  on  an- 
other; Moore  v.  State,  37  Tex.  Crim.  Rep.  552,  40  S.  W.  287,  holding  on  trial  for 
abortion,  where  it  appeared  that  the  means  of  producing  the  abortion  were  ap- 
plied and  the  act  performed,  in  one  county,  but  miscarriage  occurred  in  another 
county  the  venue  of  prosecution  was  in  county  where  offense  was  committed. 

Cited  in  reference  notes  in  69  A.  S.  R.  359,  on  venue  of  crime;  32  A.  S.  R.  841, 
on  jurisdiction  of  criminal  offense  as  dependent  on  place  where  committed. 

Cited  in  note  in  44  A.  S.  R.  79,  on  place  where  crime  is  committed. 
Jarisdiction  where  homicide  is  committed  In  one  state  or  county  and 
death  occurs  in  another. 

Cited  in  People  v.  Mitchell,  168  N.  Y.  604,  61  N.  E.  182,  holding  under  stat- 
ute where  person  is  assaulted  in  one  county  and  dies  in  another  a  prosecution 
may  be  maintained  in  latter  county;  State  v.  Caldwell,  115  N.  E.  794,  20  S.  £. 
523,  holding  statute  providing  that  "if  a  mortal  wound  is  given,  or  other  violence 
or  injury  inflicted,  or  poison  administered  on  high  seas  or  land,  either  within  or 
without  limits  of  this  state,  by  means  whereof  death  insues  in  any  county  there- 
of, said  offense  may  be  prosecuted  and  punished  in  county  when  death  happens** 
constitutional;  Moran  v.  Territory,  14  Okla.  544,  78  Pac.  Ill,  holding  a  person 
charged  with  crime  of  murder  must  be  indicted  and  tried  in  county  where  injury 
which  caused  de^tth  was  inflicted,  and  not  at  place  where  death  occurred;  White 
v.  Rio  Grande  Western  R.  Co.  26  Utah,  346,  71  Pac.  593,  as  to  jurisdiction  where 
mortal  blow  was  delivered  in  one  county  and  death  occurred  in  another. 

Annotation  cited  in  SUte  v.  Hall,  114  N.  C.  909,  41  A.  8.  R.  822,  28  L.R.A  59, 
19  S.  E.  602,  as  to  validity  of  statutes  giving  state  where  death  occurred  juris- 
diction. 

Right  of  accused  to  be  tried  In  district  where  he  was  personally  at  time 
of  committing  crime. 

Distinguished  in  Re  Palliser,  136  U.  S.  257.  34  L.  ed.  514,  10  Sup.  a.  Rep. 
1034,  holding  the  offense  of  tendering  a  contract  for  the  payment  of  money  in 
a  letter  mailed  in  one  district  and  addressed  to  a  public  officer  in  another  to 
induce  him  to  violate  his  official  duty,  may  be  tried  in  the  district  in  which  let- 
ter is  received  by  officer. 
Time  when  mnrder  Is  conunltted. 

Cited  in  Roberson  v.  State,  42  Fla.  212,  28  So.  427;  Debney  v.  SUte,  45  Neb. 
856,  34  L..R.A.  851,  64  N.  W.  446, — holding  crime  of  murder  is  regarded  as  hav- 
ing been  committed  at  time  when  fatal  blow  is  inflicted,  although  death  occurs 
on  a  subsequent  date,  and  party  is  to  be  tried  by  laws  in  force  at  time  the  inju- 
rious act  is  done. 

Cited  in  note  in  34  L.R.A.  851,  as  to  time  when  homicide  is  deemed  to  be  com- 
mitted. 
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Nonexpert  testimony  as  to  insanity. 

Cited  in  Hayes  ▼.  Candee,  75  Conn.  131,  52  Atl.  826,  holding  nonexpert  witness 
may  be  asked  if  person  "was  capable  of  transacting  business." 

Cited  in  notes  in  36  L.R.A.  69,  on  right  of  witness  to  give  opinion  as  to  sanitt 
or  mental  capacity ;  38  L JIJ^.  729,  on  wbo  may  give  nonexpert  opinion  as  to  sani- 
ty or  insanity;  38  L.R.A.  741,  on  nonexpert  opinion  as  to  sanity  or  insanity  in 
criminal  proceedings;  39  L.R.A.  322,  on  expert  opinions  as  to  symptons  and  causes 
of  insanity. 
Conipetency  of  wife  to  testify  against  husband. 

Cited  in  Hopkins  v.  Grimshaw,  165  U.  S.  342,  41  L.  ed.  7C9,  17  Sup.  Ct.  Rep. 
401,  holding  widow  is  incompetent  to  testify,  in  a  suit  to  which  she  is  neither 
party  to,  nor  interested  in  a  private  conversation  between  her  husband  and 
herself  in  his  lifetime;  Re  Van  Alstine,  26  Utah,  193,  72  Fac  942,  holding  di- 
vorced wife  may  testify  as  to  husband's  sanity. 
Proof  of  malice  in  trial  for  homicide. 

Cited  in  People  v.  McKay,  122  Cal.  (A8,  65  Pac.  694,  as  to  admissibility  of  evi- 
dence tending  to  show  accused  had  a  bad  and  malignant  heart. 

47  AM.  RGP.  a«a,  MOORE  ▼.  liANGDON,  2  MAOKET,  127,  liater  ap- 
peal in  •  Maclcey,  6. 
Admissibility  of  official  notice  to  prove  facts  stated  therein. 

Cited  in  Birmingham  v.  Pettit,  21  D.  C.  209,  holding  the  report  as  to  cause  of 
boiler  explosion,  made  by  official  inspectors,  and  filed  with  commissioners  of  the 
District  of  Columbia,  four  days  after  an  accident  the  making  of  such  report  is 
not  required  by  law  or  any  regulation  of  commissioners  and  which  contains  ex 
parte  statements  of  witnesses  is  not  admissible  in  suit  for  damages  against  own- 
er of. 
liiabllfty  for  nuisance. 

Cited  in  note  in  85  A.  S.  R.  511,  on  respective  liability  of  grantor  and  gran- 
tee for  nuisance. 

47  AM.  REP.  2««,  ANDREWS  ▼.  CAPITAIi,  N.  O.  STREET  &  S.  W.  R. 

CO.   2   BfACKEY,   187. 
Contributory  negligence  in  riding  on  street  car  platform. 

Cited  in  reference  notes  in  38  A.  S.  R.  905,  on  riding  on  platform  of  street 
railway  car  as  contributory  negligence  of  passenger ;  68  A.  S.  R.  726,  on  contribu- 
tory negligence  in  riding  on  street-car  platform;  71  A.  S.  R.  769,  on  contributory 
negligence  in  riding  on  platform. 

Cited  in  notes  in  24  L.RA.  713,  on  duty  of  street  railway  company  permitting 
cars  to  become  over  crowded;  12  L.R.A.(K.S.)  834,  on  riding  on  street  car  plat* 
form  as  negligence. 

47  AM.  REP.  208,  liAMONT  v.  T¥ASHINGTON  A  G.  R.  CO.  2  MACKEY, 

502. 
Right  of  parties  to  discontinue  suit  without  consent  of  attorneys. 

Cited  in  Williams  v.  Miles,  63  Neb.  851,  89  N.  W.  455,  holding  they  have  the 
right;  Tyler  v.  Superior  Ct.  30  R.  I.  107,  23  L.R.A.(N.S.)  1045,  73  Atl.  467,  hold- 
ing that  release  by  plaintiff  in  assault  and  battery  executed  pending  hearing  on 
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exceptions,  was  valid  as  against  claim  of  attorney  under  assignment  of  right  o! 
action  as  security  for  fees. 

Cited  in  notes  in  51  A.  S.  R.  262,  on  effect  of  compromise  before  judgment  on 
attorney's  charging  lien;  14  L.R.A.(N.S.)  1096,  on  power  of  court  to  protect 
Attorney  who  has  taken  case  on  contingent  fee  against  voluntary  dismissal  by  cli- 
ent without  his  consent. 

Assignability  of  caasea  of  action   for  personal  injuries  or  injuries  to 
business. 

Cited  in  McLimans  v.  Lancaster,  63  Wis.  596,  23  N.  W.  689;  Murray  v.  Buell, 
76  Wis.  657,  20  A.  S.  R.  92,  45  N.  W.  667,— holding  them  not  assignable. 

Cited  in  notes  in  44  L.R.A.  181,  on  assignability  of  cause  of  action  for  person- 
a1  injuries;  44  L.R.A.  178,  on  assignability  of  cause  of  action  for  personal  in- 
juries from  railroads  and  common  carriers. 

47  AM.  REP.  277,  SWINK  v.  FRENCH,   11  liEA,   78. 
Proof  of  age  or  pedigree  by  reputation  or  hearsay. 

Cited  in  Traveler's  Ins.  Co.  v.  Henderson  Cotton  Mills,  120  Ky.  218,  117  A  S. 
R.  585,  85  S.  W.  1090,  9  A.  &  E.  Ann.  Cas.  162,  holding  age  of  member  of  a  fam- 
ily may  be  proven  by  declarations  of  other  members  since  deceased; 
Citizens*  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317,  66  A.  S.  R.  754,  45  S.  W.  790, 
holding  evidence  of  pedigree  of  dog  not  inadmissible  on  ground  that  it  is  hear- 
J9ay;  Pearce  v.  Kyzer,  16  Lea,  521,  57  A^  R.  240,  holding  a  defendant  in  a  suit 
who  relics  upon  the  defense  of  infancy  is  a  competent  witness  to  prove  his  own 
age,  and  it  is  no  objection  that  he  obtained  the  information  as  to  day  of  his 
birth  from  his  mother  who  is  living  in  county  in  which  suit  is  tried;  Summer- 
hill  V.  Darrow,  94  Tex.  71,  57  S.  W.  942,  holding  declarations  of  a  deceased  mem- 
ber of  the  family  in  proof  of  death,  birth,  marriage  and  the  like,  are  aamitted  to 
prove  such  facts  where  they  are  subjects  of  investigation,  under  the  same  limita- 
tions as  in  cases  of  pedigree. 

Cited  in  reference  note  in  49  A.  R.  615,  on  admissibility  of  hearsay  to  prove 
pedigree. 

Cited  in  note  in  41  L.R.A.  455,  on  necessity  of  production  in  evidence  of  family 
Bible  or  other  religious  book  in  which  entries  have  been  made. 

47  AM.  REP.   879,  liOUISVIIiliE,  N.  &  O.  S.  R.  CO.  ▼.  GUINAN,   11 

LEA,  98. 
Right  of  railway  company  to  eject  passenger. 

Cited  in  Weber  v.  Southern  R.  Co.  65  S.  C.  356,  43  S.  E.  888,  as  to  the  right 
to  refuse  readmission  to  car  on  tender  of  fare  demanded;  Houston,  £.  &  W.  T. 
R.  Co.  V.  Trentem,  62  Tex.  442,  holding  that  passengers  have  reasonable  time 
within  which  to  comply  with  conductor's  demands  for  payment  of  greater  rate 
than  they  are  accustomed  to  pay,  though  demand  is  legal. 

Cited  in  notes  in  43  L.R.A.  707,  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and  lessen  damages;  43  L.R.A.  713,  on  pas- 
senger's duty  to  pay  fare  wrongfully  demanded  in  order  to  avoid  expulsion  and 
lessen  damages  where  conductor  demanding  fare  is  in  fault. 
Right  to  exemplary  damages. 

Cited  in  Cumberland  Teleph.  &  Teleg.  Co.  v.  Shaw,  102  Tenn.  313,  52  S.  W.  163, 
holding  them  allowable  TThere  fraud,  malice,  gross  negligence,  or  oppression  in- 
tervenes; Knoxville  Traction  Co.  v.  Lane,  103  Tenn.  376,  46  L.R.A.  549,  53  S.  W. 
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557,  holding  them  allowable  when  a  wrongful  act  is  done  with  a  bad  motive  and  in 
disregard  of  social  obligations,  or  where  there  is  negligence  so  gross  as  to  amount 
to  positive  misconduct;  American  Lead  Pencil  Co.  v.  Davis,  108  Tenn.  261,  66 
'S.  W.  1129,  holding  them  recoverable  in  cases  of  gross  negligence  or  reckless  dis- 
regard for  safety;  Davidson  Benedict  Co.  v.  Severson,  109  Tenn.  572,  72  S.  W. 
967,  as  to  being  recoverable  when  negligence  is  gross  or  wanton. 

Cited  m  reference  notes  in  50  A.  R.  223,  on  necessity  for  fraud  or  malice  to 
4uithorize  exemplary  damages;  63  A.  R.  364,  on  exemplary  damages  against  cor- 
poration. 

Cited  in  notes  in  69  A.  S.  R.  604,  on  liability  of  railroad  companies  for  ex- 
emplary damages;  8  E.  R.  C.  375,  on  necessity  of  alleging  and  proving  special 
damage  in  libel  and  slander. 
—  For  ejection  of  passenger. 

Cited  in  Louisville,  N.  &  G.  S.  R.  Co.  v.  Fleming,  14  Lea,  128;  Louisville  &  N. 
R.  Co.  V.  Turner,  100  Tenn.  213,  43  L.R.A.  140,  47  S.  W.  223;  Norfolk  &  W.  R. 
-Co.  ▼.  Neely,  91  Va.  539,  22  S.  E.  367;  Trice  v.  Chesapeake  &  O.  R.  Co.  40  W. 
Va.  271,  21  8.  E.  1022,— holding  where  a  passenger  is  wrongfully  ejected  from 
a  train  by  a  conductor  for  non-payment  of  fare,  in  good  faith  in  execution  of 
the  rules  of  the  company,  as  he  supposes  without  malicious  intent  or  circum- 
■stances  of  indignity  or  insult  or  force  he  is  not  entitled  to  exemplary  damages. 
<3ondition  of  vlctUn  or  wrongdoer  as  erldenoe  of  punitive  damaflres. 

Cited  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  Poston,  94  Tenn.  696,  30  S.  W. 
1040,  holding  where  there  is  any  ground  for  allowing  exemplary  damages  it 
may  be  given  in  evidence. 
Proof  of  negligence  nnder  allegation  that  act  was  wilfully  done. 

Cited  in  Louisville  &  N.  R.  Co.  y.  Johnston,  79  Ala.  436;  Birmingham  Min- 
eral R.  Co.  V.  Jacobs,  92  Ala.  187,  12  L.R.A.  830,  9  So.  320,— holding  proof  of 
negligence  does  not  authorize  recovery  under  allegation  that  act  was  wilfully 
done;  Highland  Ave.  &  Belt  R.  Co.  v.  Winn,  93  Ala.  306,  9  So.  609,  holding  in 
an  action  to  recover  for  injuries  alleged  to  have  been  wilfully  caused  by  its  em- 
ployees in  compelling  plaintiff  to  leave  the  car  while  the  train  was  in  motion,  a 
recovery  cannot  be  had  on  proof  of  simple  negligence  merely,  as  by  the  failure 
to  stop  at  her  destination,  or  where  it  appears  that  she  left  the  car  voluntarily 
•on  the  invitation  and  pacific  insistence  of  conductor. 

47  AM.  REP.  284,  KELTON  v.  TAYLOR,   11  LEA,  264. 
Usage  of  trade  as  part  of  contract. 

Cited  in  Everitt  v.  Indiana  Paper  Co.  25  Ind.  App.  287,  57  N.  E.  281,  holding 
m  absence  of  agreement  to  contrary  usage  of  trade  may  reasonably  be  supposed 
to  have  entered  into  and  formed  part  of  contracts  in  relation  to  business  with 
which  it  was  connected. 

Cited  in  note  in  4  L.R.A.  392,  on  usage  of  trade  to  aid  interpretation  of  con- 
tract. 
^  AdmlMlbillty  of,  to  qualify  bailee's  liability. 

Cited  in  Momingstar  ▼.  Cunningham,  110  Ind.  328,  69  A.  R.  211,  11  N.  E.  593, 
holding  it  admissible;  Louisville  &  N.  R.  Co.  v.  Manchester  Mills,  88  Tenn.  653, 
14  S.  W.  314,  holding  custom  of  railway  companies  as  to  shipment  of  cotton 
admissible  as  to  question  of  carrier's  care  and  diligence. 
Am.  Rep.  VoL  XIX.— 8L 


Digitized 


by  Google 


47  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  482 

Care  required  of  bailee. 

Cited  in  reference  note  in  49  A.  S.  R.  483,  on  care  required  of  bailee  for  hire. 

47  AM.  RBP.   288,  GUTHRIE  ▼.  liOUISVUiliB  A  N.  R.  CO.    11  UEA, 

872. 
Daty  of  maater  to  furnish  safe  machinery  and  appliances. 

Cited  in  Dlinois  C.  R.  Co.  v.  Ihlenberg,  34  LJI.A.  393,  21  C.  C.  A.  546,  43  U.  S. 
A  pp.  726,  75  Fed.  873,  an  to  law  of  Tennessee  being  that  knowledge  bj  employee 
of  defective  machinery  is  a  defense  to  action  for  injuries  unless  master  promised 
to  repair  it;  Bmce  v.  BeaU,  99  Tenn.  303,  41  S.  W.  445;  Morriss  Bros.  v.  Bowers, 
105  Tenn.  59,  58  S.  W.  328;  Converse  Bridge  Co.  v.  Grizzle,  119  Tenn.  683,  109  S. 
W.  290;  Missouri  P.  R.  Co.  v.  Hill,  3  Tex.  App.  av.  Cas.  (Willson  464,— holding 
it  the  duty  of  master  to  furnish  safe  machinery  and  appliances;  Elliott  ▼.  Fel- 
ton,  56  C.  C.  A.  74,  119  Fed.  270;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Handman,  13 
Lea,  423;  Peschel  v.  Chicago,  M.  &  St.  P.  R.  Co.  62  Wis.  338,  21  N.  W.  269  (dis- 
senting opinion)  as  to  his  duty. 

Cited  in  reference  notes  in  47  A.  R.  319,  on  master's  liability  for  injury  to 
servant  using  defective  tool  after  protest;  4  A.  8.  R.  264,  on  master's  duty  as 
to  pointing  out  patent  dangers  and  defects. 

Cited  in  notes  in  98  A.  8.  R.  310,  on  servant's  right  to  assume  that  machinery 
is  safe  and  suitable;  1  L.RA.  174,  on  master's  duty  to  warn  servant  of  danger; 
41  ULA.  128,  129,  on  comparison  of  obligations  of  master  and  servant  as  to  in- 
spection; 1  L.RJL(N.S.)  949,  on  master's  duty  to  inspect  tools  or  implonents  fur- 
nished servant  where  defect  is  obvious  to  employee;  1  LJl.A.(NJ3.)  951,  on  em- 
ployee's right  to  assume  that  tools  furnished  are  safe;  13  LJLA.(N.8.)  675,  on 
liability  of  master  for  injury  by  defect  in  buffers;  30  L.RJL(N.8.)  804,  on  lia- 
bility of  master  for  splinters  fiying  from  tools. 

—  For  acts  of  vice-principal. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Kenley,  92  Tenn.  207,  21  S.  W.  326,  hold- 
ing master  liable  for  injuries  resulting  to  one  servant  from  negligence  of  another 
servant  who  is  immediate  superior  of  first;  Ohio  River  &  C  R.  Co.  t.  Edwards, 
111  Tenn.  31,  76  S.  W.  897;  Louisville  A  N.  R.  Co.  v.  DUUrd,  114  Tenn.  240,  108 
A.  S.  R.  894,  69  LJLA.  746,  86  S.  W.  313,  4  A.  &  E.  Ann.  Cas.  1028,— as  to  test 
in  determining  who  is  vice  principal 

47  AM.  REP.  291,  liOUISVILLE  A  N.  R.  CO.  ▼.  HAYS,  11  LEA,  882. 
Rights  and  duties  with  respect  to  surface  water. 

Cited  in  Savannah,  A.  k  M.  R.  Co.  v.  Buford,  106  Ala.  303,  17  So.  395;  Ohio 
A  M.  R.  Co.  V.  Thillman,  143  Dl.  127,  36  A.  S.  R.  359,  32  N.  E.  529:  Baltimore 
A  O.  S.  W.  R.  Co.  V.  Quillen,  34  Ind.  App.  330,  107  A.  S.  R  183,  72  N.  R  661 ; 
Louisville  &  N.  Co.  v.  Mossman,  90  Tenn.  157,  25  A.  S.  R.  670,  16  S.  W.  64; 
Galand  v.  Aurin,  103  Tenn.  565,  76  A.  8.  R.  699,  48  L.RJL  862,  63  S.  W.  940,— 
holding  landowner  has  an  easement  for  drainage  of  surface  water  in  its  natural 
flow  over  the  lower  lands  of  a  neighboring  owner. 

Cited  in  notes  in  85  A.  S.  R.  721,  723,  on  right  to  diminish  or  impede  flow  of 
surface  water  onto  one's  own  land;  21  L.RJL  598,  on  correlative  rights  as  to  ob- 
struction of  natural  flow  of  surface  water;  21  L.RJL  607,  on  prescriptive  rights 
as  to  flow  of  surface  water. 

—  Of  railroad  company. 

Cited  in  reference  notes  in  60  A.  R.  746,  on  liability  of  railway  company  for 


Digitized 


by  Google 


483  NOTES  ON  AMERICAN  REPORTS.  [284-305 

obstructing  surface  water;  53  A.  R.  681,  on  liability  of  railroad  for  damage  by 
surface  water;  7  A.  S.  R.  507,  on  liability  of  railroad  company  for  obstructing 
flow  of  surface  water  by  embankment;  11  A.  S.  R.  736,  on  railroad's  liability 
to  landowner  for  overflow  of  water  caused  by  roadbed;  48  A.  S.  R.  591,  on  duty 
of  railroad  company  as  to  surface  water. 
LimiUitlons  of  actions  for  nnisance. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Biggs,  62  Ark.  240,  20  A.  S.  R.  174,  G 
L.RJL  804,  12  S.  W.  331,  holding  where  structure  is  permanent  in  its  character, 
and  its  construction  and  continuance  are  not  necessarily  injurious  but  may  or 
may  not  be  so,  the  statute  begins  to  run  from  happening  of  injury  complained. 

47  AM.  REP.   298,  TENNESSEE  CLUB  v.  DWYER,   11   IjEA,   452. 
Sale  of  liquors  by  social  clnbs. 

Cited  in  Manassas  Qub  v.  Mobile,  121  Ala.  561,  25  So.  628;  State  ex  rcl. 
BcU  Y.  St.  Louis  Club,  125  Mo.  308,  26  L.R.A.  573,  28  S.  W.  604;  Barden  v.  Mon- 
tana aub,  10  Mont.  330,  24  A.  S.  R.  27,  11  L.RAl.  593,  25  Pac  1042;  People  v. 
Adelphi  Hub,  149  N.  Y.  5,  52  A.  S.  R.  700,  31  L.R.A.  510,  43  N.  E.  410,  12  N.  Y. 
Crim.  Rep.  1;  State  ex  rel.  Columbia  Club  v.  McMaster,  35  S.  C.  1,  28  A.  S.  R. 
826,  14  S.  E.  290;  State  v.  Austin  Club,  89  Tex.  20,  30  LJRA.  500,  33  S.  W.  113; 
Koenig  v.  State,  33  Tex.  Crim.  Rep.  367,  47  A.  S.  R.  35,  26  S.  W.  835,— holding 
distribution  of  liquors  by  a  bona  fide  social  club  among  its  members  is  not  a  sale 
within  inhibition  of  liquor  law;  Piedmont  Club  v.  Com.  87  Va.  540,  12  S.  E. 
963,  holding  liquors  kept  by  a  club  in  its  rooms,  and  served  only  to  its  members 
and  their  invited  guests,  the  members  alone  paying  therefor,  and  the  money 
bemg  used  to  replenish  the  stock  but  insuflScient  for  that  purpose,  not  such  a 
sale  of  liquors  as  required  license  under  statute;  Cuzner  v.  California  Club,  155 
Gal.  303,  20  LJl.A.(N.S.)  1095,  100  Pac.  868,  to  point  that  bona  fide  social  dubs 
are  not  within  ordinance  imposing  license  tax  on  business  of  liquor  selling. 

Cited  in  notes  in  24  A.  S.  R.  38,  41,  46,  on  distribution  of  liquor  by  social 
club  as  violation  of  liquor  laws;  2  L11.A.  494,  on  liability  of  social  clubs  to 
taxation;  12  LJl.A.(N.S.)  519,  on  applicability  of  liquor  laws  to  social  club 
dispensing  liquor  to  members. 

Distinguished  in  State,  Newark,  Prosecutor,  v.  Essex  Club,  53  N.  J.  L.  99,  20 
Atl.  769;  Com.  v.  Tierney,  29  W.  N.  C.  194,  1  Pa.  Dist.  R.  17,— holding  imder  act 
restraining  and  regulating  sale  of  liquors,  the  furnishing  of  liquor  by  steward  of 
unlicensed  club  to  a  member  who  pays  for  the  drink  at  price  exceeding  cost  is 
a  sale;  Hermitage  Club  v.  Shelton,  104  Tenn.  101,  56  S.  W.  838,  holding  social 
club  liable  for  privilege  tax  laid  upon  liquor  dealers  under  statute  which  classes 
social  clubs  that  handle  liquor  for  sale  as  liquor  dealers. 

Disapproved  in  People  ex  rel.  Stevenson  v.  Law  &  Order  Club,  203  111.  127,  62 
URA.  884,  67  N.  E.  856;  State  v.  Farmers'  Social  Literary  A  Musical  Club,  73 
Md.  97,  10  hJUL  64,  20  Atl.  783;  People  v.  Soule,  74  Mich.  250,  2  L.R.A.  494, 
21  N.  W.  908, — ^holding  incorporated  social  club  cannot  distribute  liquors  among 
its  members  receiving  pay  therefore  as  distributed  by  the  glass  which  pay  goes 
into  the  dub  treasury,  to  be  used  in  purchasing  other  liquor  or  in  paying  ex- 
penses, without  payment  of  license  tax. 

47  AM.  REP.  S05,  STORY  v.  VfALKER,  11  LEA,  515. 
]fc<diaiilC8  entitled  to  exemptions. 

Qted  in  Mechanical  Business  Cases,  9  Pa.  Co.  Ct.  1,  holding  preparing  and  me* 
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chanically  executing  designs  for  decorating  and  furnishing  buildings  is  not  a 
''mechanical  business"  under  statute  neither  is  dredging  and  excarating  in  riTen 
and  executing  submarine  work;  Terry  v.  McDaniel,  103  Tenn.  415,  46  LJLA. 
559,  58  S.  W.  732,  holding  a  barber  is  a  mechanic  and  as  such  entitled  to  ex- 
emption from  execution  for  his  debts  of  a  chair  and  mirror  used  in  the  proseca- 
tion  of  his  trade. 

Cited  in  reference  note  in  123  A.  S.  R.  148,  on  exemption  of  apparatus  of 
photographer. 

47  AM.  REP.  307,  HODGE  v.   STATE,    11   LEA,   528. 
Cruelty  to  animals. 

Cited  in  Waters  v.  People,  23  Colo.  33,  58  A.  S.  R.  215,  33  LJLA.  836,  46  Pie. 
112,  holding  killing  of  doyes  as  they  are  released  from  a  trap  merely  tu  improve 
skill  in  marksmanship  or  for  sport  or  amusement,  though  without  specific  in- 
tent to  inflict  pain  or  torture,  is  violation  of  statute  against  cruelty;  Hunt  t. 
State,  3  Ind.  App.  383,  29  N.  E.  933,  holding  if  one  kills  an  animal  for  the  hon- 
est purpose  of  protecting  his  person  or  property  and  the  circumstances  are  of 
such  a  character  as  to  reasonably  justify  the  belief  that  the  measure  is  neeea- 
sary  he  is  not  guilty  of  Tiolating  statute. 

Cited  in  reference  note  in  58  A.  S.  R.  221,  816,  on  cruelty  to  animals. 

Cited  in  note  in  40  LJIA.  514,  on  criminal  actions  for  injuries  to  dogs 

47  AM.  REP.  Sia,  DAT¥SON  ▼.  HOIiT,   11  liEA,   58S. 
Admissibility  of  newspaper  interview  without  anthenticatioit. 

Cited  in  Russell  v.  Farrell,  102  Tenn.  248,  52  S.  W.  146,  holding  it  inadmis- 
sible to  prove  a  newspaper  interview  without  connecting  defendant  with  it. 
Variance  between  pleading  and  proof  of  libel. 

Cited  in  Roberts  v.  Lamb,  93  Tenn.  343,  27  S.  W.  668,  holding  actionable  words 
must  be  proved  strictly  as  they  are  alleged  in  the  declaration. 
Practice  of  appellate  court  when  trial  Judge  merely  renders  Judgment 
without  any  findings  of  fact. 

Cited  in  Hinton  v.  Sun  L.  Ins.  Co.  110  Tenn.  113,  72  S.  W.  118,  holding  appel- 
late court  will  examine  record  and  render  such  judgment  on  the  facts  as  lower 
court  should  have  rendered. 

47  AM.  REP.  819,  EAST  TENNESSEE,  V.  A  G.  R.  CO.  v.  DCFFIELD, 

12  LEA,  6S. 
Assumption  of  risk. 

Cited  in  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  LJI.A.  393,  21  C.  C.  A.  546,  43  U.  S. 
App.  726,  75  Fed.  873;  Cincinnati,  N.  O.  A  T.  P.  R.  Co.  v  Robertson,  71  C.  C.  A. 
335,  139  Fed.  519;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sandford,  117  Ind.  265,  19  N. 
E.  770, — ^holding  servant  continuing  in  employment  after  knowledge  of  defect 
assumes  risk. 

Cited  in  reference  notes  in  47  A.  R.  286,  on  master's  liability  for  injury  to 
eervant  by  defective  tool;  11  A.  S.  R.  502,  on  servant's  assumption  of  risk  by 
obeying  dangerous  orders. 

Cited  in  notes  in  54  A.  R.  730,  on  duty  of  master  as  to  appliances;  1  LJR.A. 
174,  on  master's  duty  to  warn  servant  of  danger;  40  L.R.A.  793,  on  nonliabil- 
ity of  master  for  injury  to  servant  unless  latter's  continuance  of  work  was 
actually  induced  by  master's  promise  to  protect  from  specific  cause  of  danger; 
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49  L.R,A.  45,  on  effect  of  servant's  continuance  of  work  with  knowledge  of  de- 
fects or  danger. 

»  Promise  to  repair. 

Cited  in  Raux  v.  Blodgett  &  D.  Lumber  CJo.  85  Mich.  519,  24  A.  S.  R.  102,  13 
LJI.A.  728,  48  N.  W.  1092,  holding  where  master  has  promised  to  repair  servant 
does  not  assume  risk  by  continuing  in  employment. 
Right  of  serraiit  to  rely  upon  saperior  Judgment  of  master. 

Cited  in  Kean  v.  Detroit  Copper  &  Brass  Rolling  Mills,  66  Mich.  277,  11 
A.  S.  R.  492,  33  N.  W.  395,  holding  where  a  foreman  and  his  assistant  have 
equal  knowledge  of  the  danger  accompanying  an  act  about  to  be  performed,  even 
if  foreman  requests  its  performance  and  injury  ensues  to  assistant,  the  employer 
is  not  liable;  Elliott  v.  Felton,  56  C.  C.  A.  74,  119  Fed.  270;  Nashville,  0.  &  St. 
L.  R.  Go.  V.  Handman,  13  Lea,  423;  Louisville  &  N.  R.  Co.  v.  Kenley,  92  Tenn. 
207,  21  S.  W.  326, — as  to  servant  assuming  risk  in  using  defective  tool  at  sudden 
command  of  master;  Ohio  River  &  C.  R.  Co.  v.  Edwards,  111  Tenn.  31,  76  S.  W. 
897,  holding  where  servant  acts  in  an  emergency,  and  under  direct  command  of 
master  to  do  a  thing  that  is  not  so  glaringly  dangerous  as  that  a  man  of  ordinary 
prudence  would  not  undertake  it  or  where  servant  accepts  from  master  a  de- 
fective tool  without  examining  it,  relying  on  master's  knowledge  in  selection  of 
tool,  servant  can  recover  if  injured. 

Cited  in  reference  note  in  9  A.  8.  R.  343,  on  master's  liability  for  injury  to 
servent  obeying  dangerous  orders  of  superior. 

Cited  in  notes  in  97  A.  S.  R.  893,  on  effect  of  servant's  fear  of  dismissal  on 
assumption  of  risk  and  contributory  negligence;  97  A.  S.  R.  896,  on  right  of 
recovery  by  employees  obeying  express  orders  and  directions;  17  L.R.A.  608, 
on  effect  of  reliance  upon  orders  on  contributory  negligence  of  employee;  47 
TfcR.A.  190,  on  effect  of  fear  of  dismissal  on  applicability  of  maxim.  Volenti  non 
fit  injuria;  48  L.R.A.  767,  as  to  when  contributory  negligence  of  servant  is  not 
predicated  of  compliance  with  direct  order;  48  LJLA.  762,  on  necessity  for  prompt 
obedience  by  servant  of  master's  direct  command  as  authorizing  servant  to  rely 
thereon;  48  L.R.A.  763,  as  to  when  direct  orders  to  servant  will  not  justify  his 
obedience;  48  JjJRJL  765,  as  to  whose  direct  orders  to  servant  will  bind  master. 
Necessity  of  proving  negligence  as  alleged. 

Cited  in  East  Tennessee  &  W.  N.  G.  R.  Co.  v.  Lindamood,  111  Tenn.  457,  78 
S.  W.  99,  holding  in  action  for  personal  injuries  the  evidence  of  plaintiff  must 
conform  to  the  specific  acts  of  negligence  alleged  in  the  declaration. 
Charge  of  court  on  abstract  propositions. 

Cited  in  Southern  Oil  Works  v.  Sherrod,  14  Lea,  651;  Knoxville  Iron  Co.  v. 
Dobson,  15  Lea,  409, — holding  court  will  not  reverse  for  errors  in  charge  on  mere 
abstract  proposition. 

47  AM.  REP.  826,  KNOXVIIiLE  CORP.  v.  BIRD,    12  LEA,   121. 
Legitimate  exercise  of  police  povrer. 

Cited  in  Gorrell  v.  Newport,  1  Tenn.  Ch.  App.  120,  holding  municipality  had 
power  to  restrict  sale  of  liquor  to  certain  district. 

Cited  in  notes  in  93  A.  S.  R.  410,  on  constitutionality  of  building  regulations 
intended  to  promote  health,  safely,  and  morals;  13  L.R.A.  132,  as  to  what  is 
legitimate  exercise  of  police  power;  10  LJUl.  187,  on  police  regulations  for  pro- 
tection against  fire;  12  LJlJL.  150,  on  power  of  municipality  to  prescribe  fire 
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limits;  13  LJ[l.A.  481,  on  municipal  control  orer  erection  of  wooden  buildings; 
21  L.R.A«  790,  on  due  process  of  law  in  statute  restricting  contracts  and  business; 
21  L.R.A.  794,  on  constitutionality  of  police  restraints  upon  business;  38  L.B.A. 
173,  on  municipal  power  over  wooden  and  frame  buildings  as  nuisances. 

47  AM.  REP.  881,  STATE  v.  KNOXVIIiLE,   12  LEA,   14«. 
Mnnlcipal  liability  for  maintaining  nataance. 

Cited  in  note  in  15  A.  S.  R.  849  on  liability  of  municipal  corporation  for  msia- 
taining  a  nuisance. 

47  AM.  REP.   388,   TAYLOR  v.  VINCENT,    12   LEA,   282. 
Wholesale  liquor  dealers  tax. 

ated  in  State  r.  Schmulbach  Brewing  Co.  56  W.  Va.  333,  49  S.  E.  249,  holding 
under  statute  brewery  must  have  license  to  sell  its  product  at  wholesale. 

Limited  in  Kurth  v.  State,  88  Tenn.  134,  6  S.  W.  593,  heading  statute  imposing 
privilege  tax  on  all  liquor  dealers,  wholesale  and  retail  "except  manufacturers 
who  sell  to  be  sold  again"  renders  one  liable  for  the  tax  therein  laid  who  sells 
to  oonsumers,  wine  manufactured  out  of  grapes  produced  in  this  state  by  maau- 
facturer. 
Meaning  of  ''merduint*'  under  occupation  tax  statute. 

Distinguished  in  American  Steel  A  Wire  Co.  v.  Speed,  110  Tenn.  624,  100  A  S. 
R.  814,  75  S.  W.  1037,  holding  manufacturing  corporation  of  another  state  and 
distributing  its  manufactured  products  from  warehouses  throu^  its  agent,  is  a 
merchant  and  taxable  as  such  under  statute. 

47  AM.  REP.  841,  TERRITORY  ▼.  AH  T¥AH,  4  MONT.   149,   1  PA€. 

722. 
Numbers  of  Jurors  in  criminal  trial. 

Cited  in  State  v.  Mott,  29  Mont.  292,  74  Pae.  728,  holding  number  less  than 
twelve  will  not  suffice. 

Cited  in  notes  in  43  L.R.A.  35,  on  number  and  agreement  of  jurors  necessary 
to  oonstitute  valid  verdict ;  43  LJELA.  38,  39,  44,  on  construction  of  constitutional 
provisions  as  to  number  and  agreement  of  jurors  necessary  to  oonstitute  valid 
verdict;  43  L.R.A.  49,  on  number  and  agreement  of  jurors  necessary  to  constitute 
valid  verdict  in  felony  and  high  grade  offenses;  43  L.R.A.  70,  on  number  and 
agreement  of  jurors  necessary  to  constitute  valid  verdict  in  case  of  absent,  sick, 
or  unqualified  juror. 
Waiver  of  full  Jury. 

Cited  in  United  States  v.  Shaw,  59  Fed.  110,  holding  while  one  charged  with 
a  misdemeanor  may  by  consent  waive  full  jury,  yet  discharge  of  a  juror  by  con- 
sent of  counsel  in  defendant's  absence,  of  which  he  is  not  informed,  and  whidi 
he  fails  to  notice  at  trial  until  polling  of  jury  after  verdict  gives  him  a  right  to 
new  trial;  State  v.  Simons,  61  Kan.  752,  60  Pae.  1052,  holding  in  trial  fM'  felony 
defendant  cannot  waive  right  to  be  tried  by  jury  of  twelve. 

Cited  in  notes  in  43  LJt  J^.  60,  on  consent  and  waiver  as  to  number  and  agree- 
ment of  jurors;  43  LJI.A.  67,  on  consent  and  waiver  as  to  number  and  agreement 
of  jurors  in  civil  actions;  43  LILA.  62,  63,  on  consent  and  waiver  as  to  number 
and  agreement  of  jurors  in  felony  cases;  14  L.R.A.(N.S.)  862,  on  ri|^t  to  waive 
absence  of  juryman  in  criminal  case;  47  A.  R.  544;  36  L.  ed.  U.  S.  968, — on  right 
to   waive  jury   trial   in   criminal   case. 
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Ri^t  to  Jnrj  trial. 

Cited  in  note  in  5  L.R,A.  836,  on  right  of  trial  by  jury  in  ciril  cases. 

47  AM.  REP.  S4«,  PEOPIiE  t.  BUTTE,  4  MONT.   174,  1  PAC.  414. 
Delegation  of  leelslatiTe  power  by  submission  to  vote. 

Cited  in  Dunn  v.  County  Revenues  Ct.  85  Ala.  144,  4  So.  661,  holding  legislature 
bad  power  to  confer  on  the  governing  body  of  the  county  the  authority  to  ac- 
cept or  reject  the  terms  of  a  stock  law  and  fix  area  of  the  district  in  mode  pointed 
ont  by  the  law  in  which  it  may  be  established  at  one  time  or  abolished  alto- 
gether; Little  Rock  v.  North  Little  Rock,  72  Ark.  195,  79  S.  W.  785,  holding  stat- 
ute providing  that,  before  a  roimicipal  corporation  or  any  part  thereof  shall  be 
annexed  to  another  mimicipal  corporation,  there  shall  be  held  an  election  in  whidi 
a  majority  of  the  qualified  voters  in  the  territory  to  be  annexed  and  in  the  mu- 
nicipal corporation  to  which  the  annexation  is  to  be  made  shall  vote  in  favor  of 
the  proposed  annexation,  is  not  unconstitutional,  as  being  a  delegation  of  legis- 
lative power;  Re  Oltrien,  29  Mont.  530,  75  Pac.  196,  1  A.  &  E.  Ann.  Cas.  373, 
bidding  local  option  liquor  law  not  unconstitutional  as  being  delegation  of  legis- 
lative power  to  people;  Owen  v.  Baer,  154  Mo.  434,  55  S.  W.  644,  holding  a  law 
which  affects  the  people  of  the  whole  state  cannot  be  made  to  depend  for  its 
validity,  its  acceptance  or  applicability  upon  a  vote  of  the  people  at  large,  but 
a  permissive  or  enabling  law  as  to  matters  of  mere  local  concern,  which  confers 
a  privilege  or  power  upon  such  municipalities  or  localities  to  vote  to  adopt  or 
accept  the  same  is  constitutional;  Even  v.  Hudson,  36  Mont.  135,  92  Pac.  462, 
holding  while  legislature  may  not  delegate  to  the  people  the  authority  to  make 
the  law,  or  to  say  what  kind  of  a  restrictive  measure  shall  be  adopted,  or  pro- 
pose a  law  and  submit  it  to  a  vote  of  the  people  to  say  whether  or  not  it  shall 
in  fact  be  enacted  into  law,  it  may  pass  an  act  which  takes  effect  upon  happening 
of  a  contingency  like  a  favorable  vote  of  the  people. 

Cited  in  note  in  114  A.  S.  R.  322,  on  constitutionality  of  local-option  laws  re- 
lating to  municipal  affairs. 

47  AM.  RBP.  S55,  RTAN  v.  DUNPHY,  4  MONT.  S50,  5  PAC.  824. 
Books  of  account  as  evidence. 

Cited  in  reference  notes  in  1  A.  S.  R.  461;  9  A.  S.  R.  530, — on  what  are  ac- 
<*ount  books  so  as  to  be  admissible  in  evidence. 

Cited  in  notes  in  125  A.  S.  R.  843,  on  admissibility  in  evidence  of  entries  made 
in  the  regular  course  of  business  other  than  in  books  of  account;  52  L.RA..  567, 
•on  effect  of  statute  making  party  competent  witness  for  himself  on  admissibil- 
ity of  his  books  of  account  in  his  own  favor;  52  L.R.A.  587,  on  regularity  a8 
to  course  of  business  as  affecting  admissibility  of  books  of  account  in  party's 
own  favor;  52  L.RJL  589,  on  admissibility  in  party's  own  favor  of  books  of  ac- 
count containing  but  one  entry  or  set  of  entries;  52  L.RJL.  599,  on  effect  of  ex- 
hibition of  account  books  to,  and  admissibility  of  correctness  by,  person  charged 
on  their  admissibility  in  party's  own  favor. 

47  AM.  REP.  S58,  SMITH  v.  FREYIiER,  4  MONT.  489,  1  PAC.  214. 
Releaae  of  sarety  1»y  forbearance  to  sue. 

Cited  in  Maydole  v.  Peterson,  7  Idaho,  502,  63  Pac.  1048,  holding  where  not** 
is  signed  as  surety  only,  and  suit  is  instituted  by  payee  of  note,  and  the  surety 
an  his  answer  sets  up  want  of  consideration  and  extension  of  time  to  the  prin- 
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cipal  to  pay  for  a  valuable  consideration  without  his  knowledge  or  consent,  and 
the  payee  agreed  to  release  such  defendant  from  all  liability,  he  should  be  per- 
mitted to  prove  such  defense;  Barnes  v.  Mowry,  129  Ind.  568,  28  N.  E.  535^ 
holding  surety  is  not  released  by  failure  of  creditor  to  proceed  against  prin- 
cipal until  surety  has  complied  with  statutory  provision  by  notifying  creditor 
to  proceed  against  the  principal;  National  Cash-Register  Co.  v.  Brown,  19  Mont. 
200,  61  A.  8.  R.  498,  37  L.R.A.  515,  47  Pac  995,  holding  failure  to  sue  principal 
does  not  release  surety;  Hcfferlin  v.  Krieger,  19  Mont.  123,  47  Pac.  638,  hold- 
ing mere  delay  in  presenting  note  and  attempting  to  collect  it  from  principal 
did  not  release  surety. 

47  AM.  REP.  864,  IRBIiAND  t.  EMMBRSON,  98  IND.   1. 
Promise  of  marriage  as  element  of  seduction. 

Cited  in  Gemmill  v.  Brown,  25  Ind.  App.  6,  56  N.  E.  691,  holding  it  not  a 
necessary  element. 

Cited  in  note  in  76  A.  S.  R.  668,  on  civil  action  by  woman  for  seduction. 
Necessity  of  bill  of  exceptions  to  present  facts  for  review. 

Cited  in  Sweetser  v.  McCrea,  97  Ind.  404;  Elmer  v.  Marsh,  3  Ind.  App.  558,. 
30  N.  E.  154,— holding  cause  for  a  new  trial  will  not  be  considered  by  supreme 
court  unless  truth  of  facts,  assigned  as  such  cause,  is  shown  by  bill  of  ex-^ 
ceptions. 
Beversal  for  failure  to  instruct. 

Cited  in  Carver  v.  Carver,  97  Ind.  497;  Fitzgerald  v.  QofT,  99  Ind.  28;  Louis- 
ville, N.  A.  A  C.  R.  Co.  V.  Grantham,  104  Ind.  353,  4  N.  E.  49;  Rauck  v.  State, 
110  Ind.  384,  11  N.  E.  450, — ^holding  it  is  only  where  a  proper  and  material 
instruction  covering  some  omitted  matter  of  law  has  been  requested  and  refused 
that  a  judgment  will  be  reversed  for  a  failure  to  instruct  as  to  such  omitted 
matters;  Benson  v.  State,  119  Ind.  488,  21  N.  E.  1109;  New  Castle  Bridge  Co. 
V.  Doty,  168  Ind.  259,  79  N.  E.  485, — holding  when  an  instruction  is  good  a» 
far  as  it  goes,  but  fails  to  cover  all  the  details  as  fully  and  specifically  as  might 
have  been  done  the  omission  of  details  cannot  be  considered  as  error  unless- 
party  complaining  prepared  and  at  proper  time,  requested  court  to  give  a  more 
speeifie  charge. 
Former  adjudication. 

Cited  in  Stone  v.  United  States,  12  C.  C.  A.  451,  29  U.  S.  App.  32.  64  Fed. 
067,  holding  an  acquittal  of  a  person  indicted  for  unlawfully  and  feloniously 
cutting  and  removing  timber  from  public  land  is  not  a  bar  to  an  action  by  the 
United  States  against  such  person  to  recover  value  of  such  timber  as  being- 
wrongfully  cut  and  converted;  McCarty  v.  Kinsey,  154  Ind.  447,  57  N.  E.  108,. 
holding  superior  court  has  no  jurisdiction  of  actions  for  slander,  and  a  judg- 
ment for  defendant  in  such  court  in  an  action  for  damages  for  assault  and 
battery  and  slanderous  words  used  by  defendant  during  the  altercation,  will 
not  constitute  bar  to  action  in  circuit  court  for  slander. 

Cited  in  reference  note  in  2  A.  S.  R.  880,  on  judgment  as  no  bar  to  another 
action. 

47  AM.  REP.   867,  OLEVELAND  ▼.  OREVISTON,    98   IND.   81. 
Matters  concluded  by  Judgment. 

Cited  in  Farrar  v.  Clark,  97  Ind.  447,  holding  a  decree  in  favor  of  one  out 
of  possession  against  one  in  possession,  quieting  the  title  of  the  former  free 
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from  all  elaims  of  latter  except  a  lien  for  taxes,  is  proper  evidence  for  the 
former  against  the  latter  in  a  subsequent  suit  for  possession  and  concludes- 
the  latter  not  only  as  to  the  title,  but  as  to  any  right  of  possession  not  after- 
wards aequired;  Thomas  v.  Merry,  113  Ind.  83,  15  N.  £.  244,  holding  a  matter 
which  has  been  finally  adjudicated  by  a  court  of  competent  jurisdiction  i» 
deemed  finally  and  conclusively  settled,  in  any  subsequent  litigation  between 
the  same  parties  when  the  same  question  arises,  except  where  the  litigation  is 
a  direct  proceeding  for  purpose  of  reversing  or  setting  aside  such  adjudication; 
Watt  V.  Barnes,  41  Ind.  App.  466,  84  N.  E.  168,  to  the  point  that  judgment 
rendered  in  first  action  is  only  conclusive  as  plea  in  second  suit  between  same 
parties,  upon  same  matter,  as  was  directly  in  question  and  decided  in  that 
case. 
—  In  successive  actions  for  instalments  or  serial  obligations. 

Cited  in  Wiese  v.  San  Francisco  Musical  Soc  82  Cal.  645,  7  L.R.A.  577,  2a 
Pac.  212,  holding  where,  in  an  action  against  a  mutual  benefit  society  to  re- 
cover an  instalment  of  sick-benefits  the  defense  was  that  the  by-law  under 
which  plaintiff  claimed  was  altered  by  a  subsequent  by-law  and  the  question 
litigated  was  whether  the  defendant  had  power  to  make  the  alteration,  a  judg- 
ment in  favor  of  the  plaintiff  is  conclusive  as  to  want  of  power 
and  estops  defendant  from  maintaining  the  same  defense  in  action 
for  instalments  subsequently  dne;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Carson,  169  lU.  247,  48  N.  E.  402,  holding  judgment  for  instalments  of 
rent  which  established  validity  of  lease  is  conclusive  on  that  point  in  actions 
for  later  instalments;  Kilander  v.  Hoover,  111  Ind.  10,  11  N.  E.  796,  holding 
in  action  upon  series  of  notes  it  is  only  where  the  judgment  involves  the  whole 
of  the  series  and  settles  the  entire  defense  thereto  that  it  operates  as  an  estop- 
pel as  to  the  whole;  Lacy  v.  Eller,  8  Ind.  App.  286,  35  N.  E.  847,  holding  an 
adjudication  as  to  first  instalment  due  on  vendor's  lien  may  be  answered  in 
bar  of  an  action  on  any  subsequent  instalment  demanding  such  lien;  John  v. 
Farwell  Co.  v.  Lykins,  59  Kan.  96,  52  Pac  99,  holding  though  special  findings 
against  notes  are  silent  as  to  account  constituting  their  consideration  and  sued 
on  thereafter  judgment  for  defendant  for  costs  bars  subsequent  action  on  ac- 
count; Mt.  Mansfield  Hotel  Co.  v.  Bailey,  64  Vt.  151,  16  LJLA.  295,  24  Atl. 
136  (dissenting  opinion),  as  to  judgment  for  plaintiff  for  amoimt  of  interest 
claimed  in  acticm  for  interest  due  on  bond  as  being  conclusive  evidence  in  subse- 
quent in  action  on  bond. 

Cited  in  reference  note  in  7  A.  S.  R.  543,  on  judgment  on  one  of  series  of 
notes  as  bar  to  subsequent  action. 

47  AM.  REP.  369,  WOODS  v.  BROWN,  93  IND.   164. 
Disability  of  Insane  persons. 

Cited  in  Baker  v.  Groves,  1  Ind.  App.  522,  27  N.  E.  640,  holding  person  of 
unsound  mind  imder  guardianship  is  personally  liable  for  necessaries  furnished 
him  before  be  became  insane;  Miller  v.  Hart,  135  Ind.  201,  34  N.  E.  1003;  Voris 
V.  Harshbarger,  11  Ind.  App.  555,  89  N.  E.  521,~holding  they  are  liable  for 


Judgment  against  insane  persons. 

Cited  in  Laughlin  v.  Hibben,  129  Ind.  6,  27  N.  E.  753,  holding  where  a  valid 
mortgage  is  exeeuted  by  a  husband,  the  wife  joining,  a  decree  of  foreclosure 
will  not  be  set  aside  because  when  it  was  rendered  the  husband  was  insane  at 
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least  where  the  defendant  was  a  purchaser  in  good  faith  after  a  judgment  for 
possession,  and  where  there  is  no  tender  of  payment;  Luhrs  v.  Hancock,  181  U. 
S.  567,  45  L.  ed.  1005,  21  Sup.  a.  Rep.  726;  Judd  v.  Gray,  156  Ind.  278,  69 
N.  E.  849, — holding  where  court  has  jurisdiction  of  person  of  insane  defend- 
ant and  subject-matter  of  action  and  renders  judgment  against  him,  such  judg- 
ment is  not  void  and  is  not  open  to  collateral  attack,  but  is  binding  until  set 
aside  or  vacated  in  direct  proceeding  for  that  purpose;  Gressly  y.  Hamilton 
County,  136  Iowa,  722,  114  N.  W.  191,  16  A.  &  E.  Ann.  Cas,  364,  holding  that 
judgment  may  properly  be  rendered  against  insane  person ;  Withrow  v.  Smithson, 
37  W.  Va.  767,  19  L.R,A.  762,  17  S.  E.  316,  holding  it  is  valid. 

Cited  in  notes  in  39  L.R.A.  781,  on  collateral  attack  on  judgments  against 
insane  persons;  130  A.  S.  R.  861,  858,  on  judgments  for  or  against  insane 
persons. 

Effect  of  irregularity  of  proceedings  upon  validity  of  Judgment. 

Cited  in  Martin  v.  Pifer,  96  Ind.  245,  holding  if  court  had  jurisdiction  of 
subject-matter  and  parties  the  judgment  is  not  void. 

Cited  in  reference  note  in  19  A.  S.  R.  218,  on  judgments  void  for  want  of 
jurisdiction. 
Vacating  void  Judgment. 

Cited  in  note  in  64  A.  S.  R.  263,  as  to  parties  who  may  obtain  equitable  relief 
against  judgment,  decree,  or  other  judicial  determination. 

—  Statute  of  limitations. 

Cited  in  Hollenback  v.  Poston,  34  Ind.  App.  481,  73  N.  E.  162,  holding  gen- 
eral provisions  of  statute  have  no  application  to  statute  providing  for  setting 
aside  of  judgments  rendered  on  notice  by  publication;  Rupert  v.  Martz,  116 
Ind.  72,  18  N.  E.  381;  Jones  v.  Cullen,  142  Ind.  336,  40  N.  E.  124;  Meyer  v. 
Wilson,  166  Ind.  661,  76  N.  E.  748, — holding  usually,  a  court  of  equity  will  not 
set  aside  a  judgment  void  for  want  of  jurisdiction  of  the  court  rendering  it, 
unless  the  party  asking  it  has  and  presents  a  meritorious  defense  thereto. 
Summons  as  part  of  record  in  Judgment  by  default. 

Cited  in  Debs  v.  Dalton,  7  Ind.  App.  84,  34  N.  E.  236,  as  to  it  being  part  of 
record. 
Sustaining  demurrer  to  iMid  answer. 

Distinguished  in  Wells  County  v.  Gruver,  116  Ind.  224,  17  N.  E.  290,  holding 
it  is  at  most  harmless  error  to  sustain  a  defective  demurrer  to  a  bad  answer. 
Inherent  power  of  courts. 

Cited  in  Tull  v.  State,  99  Ind.  238,  holding  they  have  inherent  power  to  ap- 
point attorneys  to  assist  prosecuting  attorney. 

47    AM.   REP.    S74,   RICHARDSON  v.   FATE,    93   IND.    428. 
Disaffirmance  of  contract  by  infant. 

Cited  in  reference  note  in  47  A.  R.  798,  on  time  for  disaffirmance  of  contract 
made  during  infancy. 

Cited  in  notes  in  18  A.  S.  R.  675,  on  disaffirmance  of  deeds  within  reason- 
able time  after  reaching  majority;  26  hJRJL.  183,  on  necessity  of  accounting 
by  infant  on  disaffirming  contract  where  property  has  been  lost  or  squandered. 

—  By  infant  married  woman. 

Cited  in  Royse  v.  Tumbaugh,  117  Ind.  539,  20  N.  E.  485;  Buchanan  v.  Hub- 
bard, 96  Ind.  1, — holding  married  woman  may,  at  any  time  during  covertare^ 
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disaffinn  a  deed  made  by  her  while  an  infant;  McClanahan  v.  Williams,  136 
Ind.  30,  35  N.  E.  897,  holding  it  must  be  made  within  reaaonable  time  after 
reaching  majority;  Harris  v.  Ross,  86  Mo.  89,  66  A.  R.  411,  holding  where 
infant  married  woman  conveys  land  and  dies  before  reaching  her  majority 
her  heirs  may  disaffirm. 

Cited  in  note  in  18  A.  S.  R.  680,  on  disaffirmance  of  deeds  of  infant  feme 
•covert  after  reaching  majority. 
BUafflrmance  of  conveyance  by  Insane  person. 

Cited  in  Hull  v.  Louth,  109  Ind.  315,  58  A.  R.  405,  10  N.  E.  270,  holding  in- 
sane grantor  may  recover  land  from  innocent  purchaser  who  purchased  it  for 
his  grantee. 

Sufficiency  of  disafflrmance. 

Cited  in  Buchanan  v.  Hubbard,  119  Ind.  187,  21  N.  £.  538,  holding  giving 
notice  of  disaffirmance  without  offering  to  return  the  consideration  though  it 
remains  in  kind  does  not  constitute  a  disaffirmance. 
Action  to  give  force  to  disaffirmance  of  voidable  deed. 

Cited  in  Downham  v.  Holloway,  158  Ind.  626,  92  A.  S.  R.  330,   64  N.  E 
S2,  holding  it  does  not  accrue  until  after  disaffirmance. 
Covertnre  as  ''legal  disability"  vrlthin  meaning  of  statute  of  limitations. 

Cited  in  Rosa  v.  Prather,  103  Ind.  191,  2  N.  E.  575,  holding  it  is  not  a  ''legal 
disability." 
Executory  contracts  of  minors. 

Cited   in  Oillenwaters  v.   Campbel)>   142   Ind.  529,  41  N.   E.   1041,   holding 
th^n  voidable  and  not  void. 
Service  of  notice  of  appeal  on  attorney. 

Cited  in  Rose  v.  Owen,  37  Ind.  App.  125,  76  N.  E.  412,  holding  notice  of 
Tacation  of  appeal  served  upon  appellee's  attorney  of  record  is  sufficient  unless 
appellant  has  received  notice,  prior  to  such  service  of  notice,  that  such  attor- 
ney has  been  discharged  by  appellee. 

47  AM.  REP.  378,  HBNEY  v.  DBNNIS,  9S  IND.  452. 
Nuisance  In  street. 

Cited  in  Marine  Ins.  Co.  v.  St  Louis,  I.  M.  &  S.  R.  Co.  41  Fed.  643,  holding 
the  accumulation  of  a  large  number  of  bales  of  cotton  on  a  public  street,  near 
the  business  center  of  the  city  in  such  a  manner  as  to  obstruct  the  street,  a 
nuisance. 

Distinguished  in  Sisk  v.  Crump,  112  Ind.  504,  2  A.  S.  R.  213,  14  N.  E.  381, 
holding  act  of  landowner  in  erecting  upon  his  property,  and  along  line  of  a 
public  highway,  a  barbed  wire  fence  does  not  in  itself  render  him  liable  to  one 
who  sustains  an  injury  therefrom,  but  there  may  be  a  liability  if  the  fence  is 
•constructed  and  maintained  in  such  a  manner  as  to  constitute  negligence  and 
a  breach  of  duty  to  others  or  the  community. 
Proximate  cause  of  Injury. 

Cited  in  reference  notes  in  48  A.  R.  179,  on  proximate  cause  in  damages;  49 
A.  R.  663,  as  to  what  constitutes  proximate  cause  of  injury;  33  A.  S.  R.  767; 
^  A.  S.  R.  907, — on  proximate  and  remote  cause  of  injury. 

Cited  in  notes  in  50  A.  R.  669,  574,  on  negligence  as  proximate  cause  of  in- 
jury; 52  A.  R.  164,  on  necessity  that  negligence  be  proximate  cause  of  injury  to 
give  right  of  action  for  damages. 
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—  In  oases  of  interYenlng  agency. 

Cited  in  Williams  v.  Woodward  Iron  Co.  106  Ala.  254,  17  So.  517j  holding 
there  must  be  a  casual  connection  between  negligence  complained  of  and  the 
injury  inflicted;  St.  Louis,  I.  M.  A;  S.  R.  Co.  v.  Kewman,  94  Ark.  468,  28 
L.R.A.(N.S.)  83,  127  S.  W.  736,  holding  that  person  who  permitted  raw  cotton 
seed  oil  to  escape  along  road  side,  is  liable  for  value  of  cow  poisoned  by  drink- 
ing such  oil;  Cole  Bros.  v.  Wood,  11  Ind.  App.  37,  36  N.  E.  1074,  holding  if  an 
injury  happen  while  one's  own  wrongful  act  is  in  force  and  operation,  he  will 
not  be  permitted  to  escape  liability  because  there  was  a  more  immediate  cause 
of  the  injury,  especially  if  that  immediate  cause  was  put  in  operation  by  his 
own  wrongful  act;  Fishbum  v.  Burlington  &  N.  W.  R.  Co.  127  Iowa,  483,  103 
N.  W.  481,  holding  where  there  was  evidence  that  company  had  so  n^ligentty 
erected  a  snow  fence  that  it  blew  down,  and  plaintiff,  a  child  of  immaturt" 
years  set  it  up  when  it  again  blew  over  causing  plaintiff's  injuries  it  cannot 
be  said  as  a  matter  of  law  that  plaintiff's  act  was  such  an  independent  inter- 
vening cause  as  to  relieve  defendant  from  negligent  erection  of  the  fence. 

Cited  in  reference  note  in  27  A.  S.  R.  768,  on  interposition  of  human  agency 
interrupting  connection  between  injury  and  negligence. 

Cited  in  note  in  17  L.R.A.  33,  on  effect  of  concurring  negligence  of  third  per- 
son when  defendant's  negligence  was  proximate  cause  of  injury. 

Intervening  negligent  act  mm  defense  to  negligence. 

Cited  in  Consolidated  Gas  Co.  v.  Getty,  96  Md.  683,  04  A.  S.  R.  603,  54  Atl. 
660,  holding  where  defendant's  negligence  has  injured  another  in  person  or 
property,  the  contributory  negligence  wliieh  will  defeat  the  right  to  recover 
is  the  negligence  of  the  injured  party  himself  or  some  other  person  whose 
negligenes  nay  be  legally  imputed  to  him;  the  negligence  of  a  third  person  who 
is  a  stranger  to  the  injured  one  cannot  be  imputed  to  the  latter. 

Cited  in  note  in  36  A.  S.  R.  846,  on  intervention  of  wilful  torts  between 
wrongful  act  and  injury. 
Remote  and  unforeseen  damages. 

Annotation  cited  in  McNamara  v.  Clintonville,  62  Wis.  207,  61  A.  R.  722, 
22  N.  W.  47^,  on  distinction  between  tort  and  contract  as  to  unforeseen  damsges 
not  in  contemplation  of  party. 

Cited  in  reference  note  in  12  A.  S.  R.  303,  on  loss  of  profits  as  element  of 
damages. 

47   AM.  RBP.   S88,  CONRADT  t.   CLAUYE,   9S   IND.   476. 
Liability  of  proprietors  of  places  of  public  resort  for  injuries. 

Cited  in  Hart  v.  Washington  Park  Club,  157  111.  9,  48  A.  S.  R.  298,  29  L.R.A. 
492,  41  N.  E.  620,  holding  racing  grounds  must  be  kept  reasonably  safe  for 
spectators;  Indianapolis  Street  R.  Co.  v.  Dawson,  81  Ind.  App.  606,  68  N.  E. 
909,  holding  street  car  company  operating  an  amusement  park  liable  for  dam- 
ages by  reason  of  assault  on  colored  people  at  the  park  when  company  had 
knowledge  that  there  was  a  conspiracy  to  assault  colored  people;  Howe  v. 
Ohmart^  7  Ind.  App.  32,  83  N.  £.  466;  Hollis  v.  Kansas  City,  Mo.  ReUiT 
Merchants'  Asso.  206  Mo.  508,  14  L.R.A.(N.S.)  284,  103  S.  W.  32,— holding 
one  who  in  control  of  premises  is  liable  to  another  who  upon  his  invitation 
enters  thereof,  and  who,  without  fault  on  his  part,  is  injured  by  reason  of  un- 
safe condition  of  said  premises  or  the  negligent  use  thereof,  if  said  unsafe  con- 
dition is  known  or  in  exercise  of  ordinary  care  would  have  been  known;  Deyo 
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T.  Kingston  ConsoL  R.  Co.  94  App.  Div.  678,  88  N.  Y.  Supp.  487  (dissenting 
opinion),  as  to  care  required;  Larkin  v.  Saltair  Beach  Co.  30  Utah,  86,  116  A. 
S.  R.  818,  3  LJtJ^.(N.S.)  982,  83  Pac.  686,  8  A.  &  E.  Ann.  Cas.  977,  holding 
proprietor  of  public  bathing  resort  bound  to  exercise  ordinary  care,  to  keei> 
someone  on  duty  to  supervise  bathers  and  to  immediately  rescue  any  apparently 
in  danger,  and  to  make  prompt  and  reasonable  cfTorts  to  rescue  any  of  such 
patrons  on  being  informed  that  they  were  missing  or  in  danger. 

Cited  in  reference  note  in  94  A.  S.  R.  500,  on  liability  of  owner  of  land  for 
injury  during  exhibition  of  fireworks  or  marksmanship. 

Cited  in  note  in  3  L.R.A.(N.S.)  1133/ on  liability  of  one  maintaining  exhibi- 
tion or  place  of  amusement  to  which  the  public  are  invited  for  safety  of  per- 
sons visiting  premises. 

Distinguished  in  Scanlon  v.  Wedger,  156  Mass.  462,  16  L.R.A.  395,  31  N.  £. 
642,  holding  a  voluntary  spectator,  who  is  present  for  the  purpose  of  witnessing 
a  display  of  fireworks  on  a  public  highway  of  a  city,  must  be  held  to  consent  to 
it,  and  he  suffers  no  legal  wrong  if  accidentally  injured  without  negligence  on 
part  of  anyone,  although  the  show  was  unauthorized. 

--For  Injnrioiis  acts  of  lessees  or  licensees. 

Distinguished  in  Smith  v.  Benick,  87  Md.  610,  42  L.R.A.  277,  41  Atl.  56, 
holding  where  proprietor  of  pleasure  resort  employs  a  competent  aeronaut  to 
make  balloon  ascensions  from  the  grounds,  and  the  method  of  making  the  same 
is  not  one  likely  in  itself  to  cause  injury  to  spectators  and  the  aeronaut  is 
an  independent  contractor  supplying  his  own  servants  and  using  his  own  dis- 
cretion the  proprietor  is  not  liable  to  third  party  injured  by  the  casual  negli- 
gence of  the  servants  of  the  aeronaut;  Knottnerus  v.  North  Park  Street  R.  Co. 
93  Mich.  348,  17  L.R.A.  726,  53  N.  W.  529,  holding  owner  of  pleasure  resort 
and  street  railway  leading  to  it  does  not,  by  leasing  the  privilege  of  operating 
a  switchback  railway  at  the  resort,  and  advertising  it  as  one  of  the  attractions 
of  the  place,  become  an  insurer  against  accidents  to  patrons  patronizing  lessee, 
or  become  liable  for  his  carelessness. 
lability  of  public  fair  association. 

Cited  in  North  Manchester  Tri-County  Agri.  Asso.  v.  Wilcox,  4  Ind.  App.  141, 
30  N.  E.  202,  holding  agricultural  society  liable  for  injuries  received  by  horse 
by  reason  of  dangerous  condition  of  race  track;  Thornton  v.  Maine  State  Agri 
Soc.  97  Mo.  108,  94  A.  S.  R.  488,  53  Atl.  979,  holding  it  duty  of  agricultural 
society  giving  a  fair  to  use  reasonable  care  to  see  that  there  is  no  firing  of 
dangerous  firearms  upon  its  grounds,  at  such  a  place  and  under  such  condi- 
tions as  to  jeopardize  the  life  or  limb  of  any  of  those  whom  it  has  invited  to  its 
fair;  Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  App.  132,  69  S.  W.  432,  holding 
duty  of  state  fair  association  conducting  a  fair  to  see  that  seats  were  in  rea- 
sonably safe  condition  before  inviting  public  to  occupy  them. 
-^Ot  fair  association  for  acts  of  licensed  exhibitors  or  showmen. 

Cited  in  Texas  State  Fair  v.  Brittain,  56  C.  C.  A.  499,  118  Fed.  713,  holding 
where  a  state  fair  association  under  a  contract  giving  the  exclusive  use  of  a 
portion  of  its  ground  to  an  exhibitor,  advertised  such  exhibit  as  one  of  the  at- 
tractions of  the  fair,  it  was  liable  for  injuries  to  spectator  caused  by  falling  of 
seats  negligently  constructed  by  exhibitor. 

Joint  tort  feasors  In  misuse  of  firearms. 

Cited  in  Benson  v.  Ross,  143  Mich.  452,  114  A.  S.  R.  675,  106  N.  W.  1120, 
lK>lding  a  plaintiff  injured  by  a  stray  bullet,  negligently  shot  from  a  rifle  in 
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violation  of  a  city  ordinance,  by  one  of  three  defendants,  who  were  shooting  at 
a  mark,  using  a  rifle  by  turns,  is  not  bound  to  prove  which  of  the  defendants 
fired  the  shot,  since  if  there  was  concert  of  action  all  are  liable  as  joint  tort 
feasors. 

Refusal  to  repeat  Instmctloii. 

Cited  in  Barnett  v.  SUte,  100  Ind.  171;  Stephenson  v.  State,  110  Ind.  358, 
59  A.  R.  2G1,  11  N.  E.  360;   Hamilton  v.  Hanneman,  20  Ind.  App.   16,  50  N. 
E.  43, — holding  it  not  error  to  refuse  to  give  an  instruction  which  has  been 
substantially  given  in  another  form. 
liiability  for  acts  of  employees. 

Cited  in  Hogle  v.  Franklin  Mfg.  Co.  128  App.  Div.  403,  112  N.  Y.  Supp.  881^ 
holding  that  owner  of  factory  who  has  notice  that  workmen  have  habit  of 
throwing  missiles  from  windows  upon  adjoining  property,  is  liable  for  injury 
caused  thereby,  if  he  fails  to  use  reaso-    ble  means  to  suppress  practice. 

47  AM.  REP.   S90,  HOWARD  COUNTY  t.  liEGG,   98  IND.   52S,   L<ater 

appeal  In  110  Ind.  479,  11  N.  E.  612. 
Damages  recoverable  for  death  by  wrongful  act. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind.  566,  9  A.  S.  R.  883, 
2  L.RJL  520,  10  N.  E.  453,  holding  when  the  relation  of  the  party,  whose  death 
has  been  caused  to  those  for  whose  benefit  the  suit  is  being  prosecuted  has  been 
shown,  and  his  obligation,  disposition  and  ability  to  earn  wages  or  conduct 
business,  and  to  care  for,  support  and  advise  and  protect  those  dependent  upon 
him,  the  matter  of  damages  is  left  to  judgment  of  jury;  Clore  v.  Melntire,  120 
Ind.  262,  22  N.  £.  128,  holding  law  implies  that  some  loss  was  suffered  by  next 
of  kin;  Wabash  R.  Co.  v.  Cregan,  23  Ind.  App.  1,  54  N.  K  767,  holding  an 
action  cannot  be  maintained  by  administrator  under  statute  for  death  of  his 
intestate  for  benefit  of  brothers  of  deceased,  where  deceased  was  under  no  l^al 
obligation  to  contribute  to  their  support,  had  not  done  so,  and  no  fact  existed 
forming  a  reasonable  expectation  of  pecuniary  benefit  to  them  from  the  con- 
tinuance of  his  life. 

Cited  in  note  in  8  E.  R.  C.  426,  on  measure  of  damages  for  death  of  person 
negligently  killed. 

—  Compensation  as  measure. 

Cited  in  Mynning  v.  Detroit,  L.  &  N.  R.  Co.  59  Mich.  257,  26  N.  W.  614, 
holding  in  action  brought  under  statute  for  death  by  wrongful  act,  damagea 
cannot  be  recovered  for  mental  suffering  and  injured  feelings. 

—  Recoverable  for  infant  children  and  widow. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Maddry.  67  Ark.  306,  21  S.  W.  472; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  60  Ark.  650,  31  S.  W.  571 ;  Pittsburgh. 
C.  C.  &  St.  L.  R.  Co.  V.  Burton,  139  Ind.  367,  37  N.  E.  150;  Pittsburgh,  C.  C. 
A  St.  L.  R.  Co.  V.  Hosea,  152  Ind.  412,  53  N.  E.  419;  Hunt  v.  Conner,  26  Ind. 
App.  41,  59  N.  E.  50;  Duzan  v.  Myers,  30  Ind.  App.  227,  96  A.  S.  R.  341,  65 
N.  E.  1046, — holding  the  loss  of  the  care,  training  and  education  which  a 
father  can  give  his  children  may  be  regarded  as  a  pecuniary  loss;  Korrady  v. 
Lake  Shore  A  M.  S.  R.  Co.  131  Ind.  261,  29  N.  E.  1069,  holding  legal  presump- 
tion is  that  infant  children  are  entitled  to  benefit  of  father's  services,  and 
wife  is  entitled  to  services  and  assistance  of  her  husband,  and  that  such  serv* 
ices  are  of  value  to  her  and  her  children ;  Galveston,  H.  A  S.  A.  R.  Co.  v.  Davis, 
27  Tex.  dv.  App.  279,  65  S.  W.  217,  holding  where  deceased,  a  railway  brake* 
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left  a  widow  and  four  children,  the  latter  of  whom  lost  by  his  death  the 
care  and  moral  and  mental  training  of  a  father,  a  verdict  of  $17,000  waa  not 


Distiiigoished  in  Baltimore  &  P.  R.  Co.  y.  Colway,  6  App.  D.  C.  143,  holding 
where  deoeaeed  leaves  a  widow  and  four  sons,  one  of  whom  is  a  minor  an  in- 
fltmctioii  to  the  jury  is  erroneous  which  says  that  in  estimating  damages  they 
are  to  eonsider  reasonable  expectations  of  prospective  inheritance  from  deceased, 
protpeetive  support,  gifts,  paternal  advice  and  guidance  and  maintenance. 
Measure  of  damages  In  action  by  husband  for  injuries  to  wife. 

Cited  in  Hawkins  v.  Front  Street  Cable  R.  Co.  3  Wash.  592,  28  A.  S.  R. 
72,  10  L.R^.  808,  28  Pac.  1021,  holding  where  wife  is  injured  husband  cannot 
reeover  damages  for  loss  of  companionship. 
Liability  of  counties  or  municipalities  for  defective  bridges  or  ways. 

Cited  in  M<Hitgomery  v.  Comer,  155  Ala.  422,  21  L.R.A.(N.S.)  951,  46  So. 
761,  holding  that  city's  negligence  is  for  jury  in  action  by  pedestrian  for  in- 
juiy  caused  by  defective  walk,  where  such  condition  existed  for  some  time; 
Goshen  v.  Myers,  119  Ind.  196,  21  N.  E.  657,  holding  a  bridge  constitutes  part 
of  the  highway  upon  which  it  is  situate  and  a  city,  by  taking  charge  of  and 
improving  the  highway,  accepts  and  becomes  charged  with  maintenance  of  a 
bridge  constructed  thereon  by  the  county;  Union  Civil  Twp.  v.  Berryman,  3 
Ind.  App.  344,  28  N.  E.  774,  as  to  liability  of  county  for  defective  bridge ;  Shelby 
County  V.  Blair,  8  Ind.  App.  574,  36  N.  E.  216,  holding  county  only  bound  to 
rq>air  such  bridges  as  it  is  authorized  to  build;  Porter  County  v.  Dombke,  94 
Ind.  72;  Gibson  County  v.  Emmerson,  95  Ind.  579;  Patton  v.  Montgomery 
County,  96  Ind.  131;  Vaught  v.  Johnson  County,  101  Ind.  123;  Knox  County  v. 
Montgomery,  109  Ind.  69,  9  N.  E.  590;  Howard  County  v.  Logg,  110  Ind.  479, 
11  N.  E.  612;  Parke  County  v.  Wagner,  138  Ind.  609,  38  N.  E.  171;  Hamilton 
County  V.  Noblesville  Twp.  4  Ind.  App.  145,  30  N.  E.  155;  Reinhart  v.  Martin 
County,  9  Ind.  App.  572,  37  N.  E.  38, — holding  in  Indiana  county  is  liable  for 
defective  bridge. 

Cited  in  note  in  39  L.RJ^.  38,  40,  on  implied  liability  of  counties  for  injuries 
to  travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair. 

Distinguished  in  Fulton  County  v.  Rickel,  106  Ind.  501,  7  N.  £.  220,  holding 
a  county  is  not  liable  for  an  injury  sustained  by  one  before  entering  upon  a 
bridge,  by  a  team  becoming  frightened  at  its  defective  condition  although  it  has 
been  out  of  repair  so  long  as  to  charge  county  with  notice. 
—  Duty  to  guard  against  decay  of  wooden  structures. 

Cited  in  Ft.  Wayne  v.  Coombs,  107  Ind.  76,  67  A.  R.  82,  7  N.  E.  743,  holding 
municipal  corporation  chargeable  with  notice  that  timbers  in  sewer  are  liable 
to  decay  and  are  boimd  to  use  reasonable  care  to  guard  against  same;  Howard 
County  V.  Legg,  110  Ind.  479,  11  N.  E.  612;  Evansville  v.  Frazer,  24  Ind.  App. 
628,  56  N.  E.  729, — holding  it  duty  of  city  or  county  to  exercise  reasonable 
rase  in  inspection  of  wooden  sidewalks  and  providing  against  their  becoming 
unsafe  through  decay. 
Power  of  county  conunissioners  to  discontinue  or  move  bridge. 

Cited  in  Hamilton  County  v.  State,  113  Ind.  179,  15  N.  E.  258;  State  ex  rel 
Shryer  v.  Qreene  County,  119  Ind.  444,  21  N.  B.  1097,— holding  they  have  the 
power. 
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Necessity  and  snfllcleiicy  of  pleading  that  plaintiff  was  free  froai  oob- 
trlbntory  ne^llgenoe. 

Cited  in  Stevens  v.  Lafayette  ^  C.  Gravel  Road  Co.  99  Ind.  392;  Guthrie  r. 
Nix,  3  Okla.  13«,  41  Pac.  343,— holding  it  necessary;  Ohio  &  M.  R.  Co.  ▼. 
Walker,  113  Ind.  196,  3  A.  S.  R.  638,  15  N.  E.  234;  StewaH  v.  PennsyWinii 
Co.  130  Ind.  242,  29  N.  E.  916;  Kentucky  t  I.  Bridge  Co.  v.  Quinkert,  2  Ind. 
App.  244,  28  N.  E.  338;  Louisville,  E.  it,  St.  L.  R.  Co.  v.  Berry,  2  Ind.  App. 
427,  28  N.  E.  714;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hobbs,  3  Ind.  App.  445,  29 
N.  E.  934, — holding  general  allegation  that  plaintiff  was  without  fault  suf- 
ficient. 

Cited   in   note   in    11   L.R.A.   509,   on   negativing  contributory   negligence  in 
action  against  railroad  company  for  injury  from  fire. 
Duty  to  take  notice  that  machinery  will  wear  or  decay. 

Cited  in  Indiana  Car  Co.  v.  Parker,  180  Ind.  181,  holding  it  his  duty. 

47  AM.  RBP.  894,  ANDERSON  t.  HUBBLE,  9S  IND.  570. 
Creation  of  estoppel. 

Cited  in  Platter  v.  Eldhart  County,  103  Ind.  360,  2  N.  E.  644;  Heck  ▼.  Grcea- 
wood  Teleph.  Co.  35  Ind.  App.  244,  73  N.  E.  960, — as  to  facts  necessary  to  ereate 
an  estoppel;  Fifer  v.  Rachels,  37  Ind.  App.  275,  76  N.  E.  186,  holding  one  es- 
topped from  showing  that  to  be  false  which  by  his  means  has  once  been  accredited 
as  truth  and  in  reliance  upon  which  others  have  been  thus  led  to  act. 

Cited  in  notes  in  13  L.R.A.  270,  defining  ^'equitable  estoppel;*'  134  A.  8.  R. 
175,  on  estoppel  to  plead  statute  of  frauds  in  actions  on  contracts  not  to  be 
performed  within  a  year;  2  L.R.A.  348,  on  application  of  doctrine  of  estoppel  to 
contracts  of  married  women;  38  L.  ed.  U.  S.  476,  on  estoppel  of  married  women 
and  widows. 
—  Element  of  fraud  or  inequity. 

Cited  in  Seymour  v.  Oelrichs,  156  Cal.  782,  134  A.  S.  R.  154,  106  Pac.  88, 
holding  that  it  is  not  necessary  to  the  existence  of  an  equitable  estoppel,  that 
there  should  exist  a  design  to  deceive  or  defraud;  Pitcher  v.  Dove,  99  Ind.  175; 
Ward  V.  Berkshire  L.  Ins.  Co.  108  Ind.  301,  9  N.  E.  361;  Buick  v.  Milligan,  108 
Ind.  419,  58  A.  R.  49,  9  N.  E.  392;  Kelley  v.  Fisk,  110  Ind.  552,  11  N.  E  453; 
Babcock  v.  People's  Sav  Bank,  118  Ind.  212,  20  N.  E.  732;  Wisehart  v.  Hedrick. 
118  Ind.  341,  21  N.  E.  30;  Maxon  v.  Lane,  124  Ind.  592,  24  N.  E.  683,— holding 
it  is  not  necessary  in  order  to  create  an  estoppel  that  the  person  who  makes 
the  representations  upon  which  another  acts  should  at  the  time  of  making 
them,  intend  to  defraud  person  to  whom  they  are  made  for  the  fraud  consists  in 
subsequently  attempting  to  gainsay  or  deny  the  representations  to  injury  of 
persons  who  acted  upon  them ;  Albrecht  v.  C.  C.  Foster  Lumber  Co.  126  Ind.  318, 
26  N.  E.  157,  holding  there  can  be  no  estoppel  except  where  there  is  preconceived 
fraud  or  where  it  would  be  against  good  conscience  to  permit  a  party  to  gainsay 
or  retract  his  acts  or  representations;  Tinsley  v.  Fruits,  20  Ind.  App.  534,  51 
N.  E.  Ill,  holding  there  can  be  none  without  fraud;  Pritchett  v.  Ahrens,  26  Ind. 
App.  56,  84  A.  S.  R.  274,  59  N.  E.  42,  holding  the  denial  of  that  which  has 
been  previously  affirmed  constitutes  fraud,  where  another,  who  was  induced  to 
act  by  the  first  statement  is  thereby  injured;  Alexander  v.  Woodford  Spring 
Lake  Fish  Co.  90  Ky.  215,  14  8.  W.  80,  holding  positive  fraud  is  not  required 
to  be  shown  in  order  to  work  an  equitable  estoppel;  Weston  Paper  Co.  v.  Pope, 
155  Ind.  394,  56  L.R.A.  899,  57  N.  E.  719;  Roberts  v.  Trammel,  15  Ind.  App. 
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445,  40  N.  E.  162;  Taylor  v.  Naahville  A  C.  R.  Co.  86  Term.  228,  6  S.  W.  393,— 
holding  knowledge  of  truth  by  party  making  representations  essential. 

Cited  in  note  in  11  E.  R.  C.  102,  on  estoppel  in  pais  by  conduct  deceiving  an- 
other to  his  injury. 
<— ElBtoppel  bjr  silence. 

Cited  in  Simpson  y.  Downman,  63  Ark.  289,  38  S.  W.  345,  holding  silence  will 
not  work  an  estoppel  imless  there  is  an  imperative  duty  to  speak;  Busenbark 
T.  Clements,  22  Ind.  App.  557,  53  N.  E.  665,  holding  where  property  owners 
haying  notice  of  a  street  improvement  by  publication  according  to  law,  made 
no  objection  and  permitted  money  to  be  expended  when  benefited  their  prop- 
erty, they  will  be  estopped  from  denying  the  validity  of  an  assessment  therefor, 
although  the  action  of  the  council  in  opening  street  was  illegal  and  void;  Euri- 
ger  y.  Joest,  22  Ind.  App.  633,  52  N.  E.  764,  holding  doctrine  will  i^ply  when 
party  sought  to  be  estopped  has  stood  by  and  remained  silent,  when  it  was  his 
duty  to  speak. 

Cited  in  reference  notes  in  1  A.  S.  R.  826,  on  estoppel  of  one  permitting  con- 
struction of  railroad  on  his  land  to  deny  right  to  use  it  for  railroad  purposes; 
4  A.  8.  R.  269,  on  estoppel  by  seeing  quasi  public  improvement  oonstructed  over 
<me'8  land. 

Cited  in  notes  in  57  A.  R.  429,  430,  on  estoppel  by  omission  to  speak;  7  L.R.A. 
756,  on  estoppel  by  silence. 
—  Estoppel  to  claim  rights  in  land. 

Cited  in  Duekwall  v.  Kisner,  136  Ind.  99,  35  N.  E.  697;  Le  Coil  t,  Annstrong- 
Landon-Hunt  Co.  140  Ind.  256,  39  N.  E.  922, — ^holding  married  woman  may  be 
esto{^>ed  by  acts  in  pais  in  cases  involving  her  equitable  title  to  real  estate. 

died  in  note  in  12  K  R.  C.  316,  on  right  of  owner  of  realty  to  claim  title 
where  he  wilfully  remains  silent  while  another  exercises  rights  of  ownership 
innocently. 
Necessity  of  pleading  estoppel  as  defense. 

Cited  in  Eiefer  v.  Klinsick,  144  Ind.  46,  42  N.  E.  447  (affirming  13  Ind.  App. 
253,  37  N.  E.  1048) ;  Dudley  v.  Pigg,  149  Ind.  363,  48  N.  E.  642;  Roach  v.  Clark, 
28  Ind.  App.  250,  62  N.  E.  634;  Tonkawa  Mill.  Co.  y.  Tonkawa,  15  Okla.  672,  83 
Pac  915;  Walker  v.  Baxter,  6  Wash.  244,  33  Pac.  426,— holding  it  necessary  to 
plead  it  specially. 

Cited  in  notes  in  27  A.  S.  R.  344,  on  necessity  of  pleading  estoppel;  27  A.  8.  R. 
347,  on  mode  of  pleading  estoppel. 
Innocent  purchasers,  parting  with  value  before  notice. 

Cited  in  Anderson  v.  Wilson,  100  Ind.  402;  Proctor  v.  Cole,  104  Ind.  373,  3 
N.  E.  106;  Clift  v.  Nay,  105  Ind.  355,  5  N.  E.  1;  Hunsinger  v.  Hofer,  110  Ind. 
390,  11  N.  E.  463;  Farmers'  Loan  k  T.  Co.  v.  Canada  A;  St.  L.  R.  Co.  127  Ind. 
260,  11  L.R.A.  740,  26  N.  E.  784;  Smith  v.  Schweigerer,  129  Ind.  363,  28  N.  E. 
696;  Hawes  v.  Chaille,  129  Ind.  435,  28  N.  E.  848,— holding  notice  before  pay- 
ment of  purchase  money  prevents  the  acquisition  of  the 'Character  of  bona  fide 
purchaser;  Citizens'  State  Bank  v.  Julian,  163  Ind.  655,  55  N.  E.  1007,  as  to 
necessity  of  payment  of  whole  purchase  price  before  notice  of  prior  equities; 
Spiers  v.  Whitesell,  27  Ind.  App.  204,  61  N.  E.  28,  holding  when  grantee  receives 
notice  of  fraudulent  purpose  of  grantor  before  full  payment  of  purchase  money 
he  is  chargeable  with  knowledge  of  the  intent  as  to  the  amount  paid;  Kilpatrick 
V.  Kansas  City  &  B.  R.  Co.  38  Neb.  620,  41  A.  S.  R.  741,  57  N.  W.  664,  holding 
be  must  have  parted  with  something  of  value;  Webb  v.  Bailey,  41  W.  Va.  463, 
Am.  Rep.  Vol.  XIX.— 32. 
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23  S.  E.  644,  holding  notice  of  a  prior  existing  trust,  received  by  a  snb 
purchaser  before  payment  of  all  the  purchase  money,  although  it  be  secured  and 
the  conveyance  executed,  is  equivalent  to  notice  before  the  contract  of  purchaie, 
i»  so  far  as  the  legal  title  to  the  trust  subject  is  concerned. 
Implication  of  knowledge  of  legal  consequences  from  knowledge  of  facts. 

Cited  in  Trentman  v.  Eldridge,  98  Ind.  525;  Pierce  v.  Higgins,  101  Ind,  17?,— 
holding  knowledge  of  legal  consequences  is  implied  from  knowledge  of  facts. 
Necessity   of   motion    for  Judgment  on   special   finding  when    latter  is 
Inconsistent  with  general  verdict. 

Cited  in  Drake  v.  Justice  Gold  Min.  Co.  32  Colo.  259,  75  Pac.  912,  holding  such 
motion  necessary  to  save  rights  upon  appeal. 
Right  to  dam  back  water  of  stream. 

Cited  in  note  in  59  L.R.A.  844,  on  extent  of  prescriptive  right  to  dam  huk 
water  of  stream. 
Uablllty  for  damming  back  stream. 

Cited  in  note  in  59  L.R.A.  859,  on  liability  of  purchaser  of  property  for  dam- 
ming back  water  of  stream. 

47  AM.  RBP.  40S,  AIjABAMA  G.  S.  R.  CO.  v.  HAWK,  72  AIiA.  IIS. 
Declarations  or  admissions  of  agent  when  admissible  against  principal. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Carl,  91  Ala.  271,  9  So.  334,  holding  dec- 
larations of  depot  agent  made  in  response  to  plaintiflfs  inquiry  for  goods  tliat 
they  had  been  burned  up  a  few  nights  previously  is  not  admissible  as  evidence 
against  principal ;  Ward  v.  Johnson,  80  Ala.  281 ;  Mitcham  v.  Schuessler,  98  Ala. 
035,  13  So.  617, — ^holding  admissions  of  husband  in  relation  to  the  business  of 
the  wife  not  made  in  her  presence  when  acting  as  her  agent  and  in  regard  to 
past  transactions  are  not  binding  on  her;  Danner  Land  &  Lumber  Co.  v.  Stone- 
wall Ins.  Co.  77  Ala,  184;  Western  U.  Teleg.  Co.  v.  Way,  83  Ala.  542,  4  So.  844; 
Terry  v.  Birmingham  Nat.  Bank,  93  Ala.  599,  30  A.  S.  R,  87,  9  So.  299;  Conklin 
v.  Consolidated  R.  Co.  196  Mass.  302,  82  N.  E.  23,  13  A.  &  E.  Ann.  Cas.  857,-H)n 
when  declarations  of  agent  admissible  as  against  principal;  Johnson  v.  State, 
102  Ala.  1,  16  So.  99,  holding  statement  of  deceased  in  his  dying  declaration 
as  to  where  he  was  when  defendant  called  him  out  and  commenced  the  quarrel 
which  resulted  in  his  death,  is  admissible  as  part  of  res  gestis. 

Cited  in  reference  note  in  95  A.  D.  73,  on  admissibility  of  agent's  declarations 
as  part  of  res  gestae. 

Cited  in  note  in  131  A.  S.  R.  334,  on  declarations  and  acts  of  agents. 
Res  gestae. 

Cited  in  Vincent  v.  State,  74  Ala.  274;  Tamplin  v.  Still,  77  Ala.  374;  Hill 
V.  State,  78  Ala.  1;  Kennedy  v.  State,  85  Ala.  326,  5  So.  300;  Western  R.  Co. 
V.  Sistrunk,  85  Ala.  352,  5  So.  79;  Fonville  v.  SUte,  91  Ala.  39,  8  So.  6SS: 
Richmond  k  D.  R.  Co.  v.  Hammond,  93  Ala.  181,  9  So.  577, — on  the  admissi- 
bility of  declarations  as  part  of  the  res  gestse;  Linck  v.  Vorhauer,  104  Mo.  App. 
368,  79  S.  W.  478,  holding  in  action  for  alienation  of  husband's  affections  evi- 
dence of  improper  relations  between  defendant  and  plaintiff's  husband  contin- 
uing down  to  time  of  separation  was  properly  admitted  as  part  of  the  res  gcst?. 
—  Proximity  In  time. 

Cited  in  State  v.  Houston,  78  Ala.  576,  56  A.  R.  59,  on  declarations  of  tax  col- 
lector made  some  time  after  he  was  robbed  not  admissible  in  hia  favor  in  action 
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on  bis  official  bond;  Hall  v.  State,  80  Ala.  11,  5  So.  491,  holding  declarations 
of  third  person  made  two  days  after  the  murder,  identifying  pistol  found  in  the 
locality  of  the  murder  as  that  of  deceased,  is  inadmissible;  Steen  v.  Sanders,  116 
Ala.  155,  22  So.  498;  Balding  t.  Andrews,  12  N.  D.  267,  96  N.  W.  305,— holding 
agent's  account  of  past  transactions  not  competent  as  part  of  res  gestse;  Southern 
R.  Co.  y.  Reeder,  162  Ala.  227,  126  A.  S.  R.  23,  44  So.  699,  holding  same  in  case 
of  evidence  that  morning  after  injury  bridge  tender  made  inquiry  as  to  what 
plaintiff  would  settle  for. 

Cited  in  note  in  19  L.R.A.  734,  747,  on  how  near  the  main  transaction  decla- 
rations must  be  made  to  constitute  part  of  res  gestie. 

—  Of  accident  or  injury  to  person. 

Cited  in  Memphis  ^  C.  R.  Co.  v.  Womack,  84  Ala.  149,  4  So.  618,  holding 
statement  of  train  man  on  the  stoppage  of  the  train  after  an  accident  not  ad- 
missible for  plaintiff  against  railroad;  Moses  v.  State,  88  Ala.  78,  16  A.  S.  R.  21, 
7  So.  101,  holding  statements  of  injured  party  made  some  time  after  the  as- 
sault not  admissible  as  part  of  res  gestn;  Louisville  &  N.  R.  Co.  v.  Pearson,  97 
Ala.  211,  12  So.  176,  holding  declarations  of  intestate  made  within  Ave  minutes 
after  the  injury  as  to  the  cause  thereof  are  not  admissible  as  part  of  res  gestae ; 
Little  Rock  Traction  &  Electric  Co.  v.  Nelson,  66  Ark.  494,  52  S.  W.  7,  holding 
statement  of  motorman  after  injured  party  was  removed  from  where  he  had 
falloi  and  after  he  had  taken  down  names  of  eye-witnesses  not  admissible  as  part 
of  res  gesta. 

Distinguished  in  Anderson  v.  Great  Northern  R.  Co.  15  Idaho,  &13,  99  Pac. 
91,  holding  that  statements  of  engineer  in  charge  of  engine  that  struck  and 
killed  child,  as  to  having  seen  child  on  track,  made  two  or  three  minutes  after 
accident  is  admissible. 
Contributory  negligence  of  passenger. 

Cited  in  Lilley  v.  Fletcher,  81  Ala.  234,  1  So.  273,  on  contributory  negligence 
of  injured  party  as  a  bar  to  his  right  to  recover  for  the  injury ;  South  &  North 
Ala.  R.  Co.  V.  Schaufler,  75  Ala.  136;  Central  R.  &  Bkg.  Co.  v.  Miles,  88  Ala. 
256,  6  So.  696, — ^holding  plaintiff's  stepping  from  the  car  while  in  motion  was 
guilty  of  such  contributory  negligence  as  would  bar  his  right  of  action  against 
the  railroad  company. 

Cited  in  note  in  11  L.R.A.  130,  on  contributory  negligence  of  passenger  as  bar 
to  damages  for  injury. 

—  Passenger  riding  on  platform. 

Cited  in  Illinois  C.  R.  Co.  v.  Warren,  79  C.  C.  A.  350,  149  Fed.  658;  McCauley 
V.  Tennessee  Coal,  I.  k  R.  Co.  93  Ala.  356,  9  So.  611;  Memphis  A;  L.  R.  R.  Co.  v. 
Salinger,  46  Ark.  528;  Shaw  v.  Seaboard  Air  Line  R.  Co.  143  N.  C.  812,  55  S.  E. 
713, — holding  passenger  injured  while  standing  on  platform  of  car  while  train 
was  moving,  it  being  against  the  regulations  of  the  company  is  guilty  of  such 
contributory  negligence  as  bars  a  recovery;  Chicago  &  N.  W.  R.  Co.  v.  Rielly, 
40  III.  App.  416,  holding  passenger  riding  on  platform  of  car  guilty  of  such  con- 
tributory negligence  that  there  could  be  no  recovery  for  his  death  which  would 
not  have  occurred  if  he  had  been  inside  the  train ;  Cleveland,  C.  C.  &  St.  L.  R.  Oo. 
V.  Moneyhun,  146  Ind.  147,  34  L.R.A.  141,  44  N.  E.  1106,  holding  it  negligent  U 
go  upon  car  platform  even  to  avoid  vomiting  within  car. 

Cited  in  note  in  21  L.R.A.(N.S.)  721,  on  negligence  of  passenger  in  going  1 
platform  or  steps  of  ear  just  before  reaching  station. 
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Contributory  negligence  as  question  of  law  or  fact. 

Cited  in  Woodward  Iron  Co.  v.  Jones,  80  Ala.  123,  on  when  question  of  con- 
tributory negligence  one  of  fact  for  jury  and  when  one  of  law. 
Persons  as  to  whom  it  is  duty  of  carrier  to  give  signals. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  13  A.  S.  R.  84,  4  L.ILA. 
710,  6  So.  277,  holding  the  statutory  provision  requiring  the  blowing  of  whistle 
when  approaching  a  public  crossing  has  no  application  to  a  case  where  brake- 
man  sues  for  injuries  received  by  being  struck  by  overhead  bridge;  Louisville 
&  N.  R.  Co.  V.  Markee,  103  Ala.  160,  49  A.  S.  R.  21,  15  So.  511,  holding  railroad 
company  owed  no  duty  to  employee  on  track  to  blow  whistle  when  approaching 
a  public  crossing;  Lewis  v.  Southern  R.  Co.  143  Ala.  133,  38  So.  1023,  holding 
no  duty  resting  on  engineer  to  signal  when  crossing  a  road  on  a  trestle  above 
the  road  that  does  not  impede  passage  in  any  way;  Everett  v.  Great  Northern 
R.  Co.  100  Minn.  309,  9  L.R.A.(N.S.)  703,  111  N.  W.  281,  10  A.  A;  E.  Ann.  Caa. 
294,  holding  railroad  company  under  no  legal  duty  to  give  signal  required  by 
statute  for  the  benefit  of  person  driving  parallel  on  track,  but  who  does  not  intend 
to  cross  it;  Malcom  v.  Richmond  &  D.  R.  Co.  106  N.  C.  63,  11  a  £.  187,  holding 
railroad  company  is  not  required  to  give  signals  to  passengers  as  to  the  move- 
ntent  of  trains;  Central  R.  Co.  v.  Martin,  138  Ala.  531,  36  So.  426,  on  duty 
resting  on  carrier  to  give  necessary  signals. 

Cited  in  note  in  17  L.R.A.  255,  on  persons  for  whose  benefit  signals  are  re* 
quired  at  railway  crossings. 
Province  of  court  to  construe  legal  instrument. 

Cited  in  Steed  v.  Knowles,  79  Ala.  446,  holding  it  the  provinee  of  the  ccmrt 
to  eonstrue  the  record  showing  the  prosecution  and  its  termination  and  its  legal 
effect  should  not  be  sumbitted  to  the  determination  of  a  jury. 
Summons  as  evidence  of  date  of  commencement  of  action. 

Cited  in  West  v.  Bngel,  101  Ala.  509,  14  So.  333,  on  date  of  summons  as  not 
being  conclusive  evidence  of  the  time  of  the  oonunencement  of  the  suit. 

47  AM.  RBP.  405,  GATLE  v.  JOHNSON,  72  ALA.  254. 
Wbat  constitutes  an  open  account. 

Cited  in  Hood  v.  League,  102  Ala.  228,  14  So.  572,  holding  a  claim  for  services 
rendered  where  there  was  no  express  contract  but  which  was  knowingly  enjoyed 
and  accepted  is  an  open  account;  Loventhal  v.  Morris,  103  Ala.  332,  15  So.  672, 
on  what  constitutes  an  open  account. 

—  Physician's  services. 

Cited  in  Morrisette  v.  Wood,  128  Ala,  505,  30  So.  630,  holding  demand  of 
physician  for  services  rendered  without  a  special  contract  is  subject  to  the  bar 
of  the  statute  of  limitations  of  three  years. 
Pleadings  and  defenses  on  application  to  sell  land. 

Cited  in  Little  v.  Marx,  145  Ala,  620,  39  So.  517,  holding  in  proeeedings  bj 
administrator  to  sell  lands  for  the  payment  of  debts  the  answer  is  sufficient  if  it 
sets  up  that  there  are  no  such  debts  due  as  those  to  pay  which  a  sale  is  sought. 

—  Admissibility  of  oral  evidence. 

Cited  in  Oamer  v.  Toney,  107  Ala.  352,  18  So.  161,  holding  on  hearing  of  sp- 
plications  to  sell  land,  depositions  may  be  controverted  by  oral  evidenoe. 
Appointment  of  administrator  ad  litem. 

Cited  in  Moore  v.  Alexander,  81  Ala.  509,  8  So.  199;  Ex  parte  Baker,  118  Ala. 
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385,  23  So.  996^ — on  right  to  have  appointment  of  administrator  ad  litem  in  the 

settlement  of  estate. 

Liability  of  decedent's  estate  for  funeral  expenses. 

Cited  in  note  in  33  L.R.A.  660,  on  ultimate  liability  of  decedent's  estate  for 
funeral  expenses  by  one  not  executor  or  administrator  without  approval  or  rati- 
fication by  him. 

47  AM.  KBP.  408,  BOTKIN  t.  BANK  OF  MOBIIiS,   72  AliA.  262. 
Construction  of  instrument,  whether  for  court  or  Jury. 

Cited  in  Western  U.  Teleg.  Co.  y.  Way,  83  Ala.  542,  4  So.  844,  on  question  of 
oonstruction  of  written  instnunent  as  one  for  court. 
Supplying  or  rejecting  words  in  construing  contract. 

Cited  in  Wailes  v.  Howison,  93  Ala.  375,  9  So.  594,  holding  in  the  case  of  an 
ambiguous  contract  it  is  permissible  to  supply  or  reject  words  to  carry  into 
effect  the  reasonable  intention  of  the  parties. 
Uncertainty  in  contracts. 

Cited  in  Hoist  v.  Harmon,  122  AJa.  453,  26  So.  157;  First  Nat.  Bank  v.  Park, 
117  Iowa,  552,  91  N.  W.  826,-— on  when  contract  will  be  construed  void  for  un- 
certainty; Leffler  Co.  v.  Dickerson,  1  Oa.  App.  63,  57  S.  E.  911,  holding  that  note 
dated  March  25,  1904,  and  payable  on  "1st  day  of  November"  with  specifying 
year,  is  to  be  construed  as  maturing  on  1st  day  of  November  of  year  named. 

Cited  in  reference  note  in  41  A.  R.  853,  on  admissibility  of  parol  evidence  to 
show  payee  in  instrument  naming  none. 

Rights  of  holder  of  negotiable  paper  transferred  as  collateral  security. 

Cited  in  Thompson  v.  Maddux,  117  Ala.  468,  23  So.  157,  holding  creditor  taking 
n^otiable  paper  before  maturity  as  collateral  security  for  a  debt  contempo- 
raneously contracted  it  a  bona  fide  purchaser  for  value. 

Cited  in  note  in  31  A.  S.  R.  748,  on  pledge  of  accommodation  paper  as  collateral 
security  or  in  payment. 
Harmless  error  in  admission  of  evidence. 

Cited  in  Darden  v.  Gerson,  91  Ala.  323,  9  So.  278,  on  admission  of  parol  evi- 
dence which  did  not  vary,  add  to  or  contradict  the  written  instrument  as  being 
harmless  error. 

47  AM.  RBP.  412,  NININGER  v.  NORWOOD,   72  ALA.  277. 
JurfMiction  of  equity  to  abate  private  nuisance  or  trespass. 

Cited  in  Hundley  v.  Harrison,  123  Ala.  292,  26  So.  294,  holding  equity  would 
enjoin  the  use  of  a  tobacco  drying  house  on  defendant's  premises  it  being  in  such 
close  proximity  to  complainant's  premises  as  to  render  it  noxious  to  health  and 
comfort;  Nixon  v.  Boiling,  145  Ala.  277,  40  So.  210,  holding  equity  has  jurisdic- 
tion to  abate  a  continuing  nuisance  by  injunction;  Bowling  v.  Crook,  104  Ala. 
130,  16  So.  131,  on  jurisdiction  of  court  of  equity  to  enjoin  trespass  on  land. 

—  To  abate  public  nuisance. 

Cited  in  Dennis  v.  Mobile  &  M.  R.  Co.  137  Ala.  649,  97  A.  S.  R.  69,  35  So.  30, 
holding  bill  cannot  be  maintained  by  private  citizen  to  abate  public  nuisance 
where  bill  fails  to  aver  and  show  some  special  injury  peculiar  to  the  petitioner. 

C^ted  in  note  in  19  £.  R.  C.  307,  on  injunctive  relief  against  public  nuisance. 

—  To  prevent  unlawful  flowage. 

Cited  in  Hooper  v.  Dora  Coal  Min.  Co.  95  Ala.  235,  10  So.  652,  holding  equity 
wo-.il-'  irrant  injunction  at  suit  of  owner  of  agricultural  lands,  to  restrain  owner 
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of  mineral  rights  in  adjoining  lands  from  depositing  foul  water  and  other 
noxious  substances  on  the  land;  Roberts  v.  Vest,  126  Ala.  355,  28  So.  412,  hold- 
ing equity  would  enjoin  the  diversion  of  water  by  artificial  ditch  so  as  to  ofcr- 
flow  the  lands  of  another;  Farris  v.  Dudley,  78  Ala.  124,  56  A.  R.  24,  boMmg 
same  where  water  was  diverted  by  means  of  artificial  embankment;  Cobia  ?. 
Ellis,  149  Ala.  108,  42  So.  751,  holding  equity  would  assume  jurisdiction  to  re- 
strain the  wrongful  overflowing  of  plaintiff's  land  through  the  increasing  of  the 
height  of  a  dam;  Alabama  O.  S.  R.  Ck>.  v.  Prouty,  149  Ala.  71,  43  So.  352,  hoMisg 
Bame  where  railroad  company  wrongfully  obstructs  the  flow  of  surface  water  by 
its  embankment;  Central  R.  Co.  v.  Champion,  160  Ala.  517,  49  So.  415,  holding 
that  railroad  embankment  which  obstructs  natural  flow  of  stream  may  be  abated 
as  nuisance. 

Cited  in  note  in  4  L.RJL  573,  on  riparian  owner's  remedy  by  injunction  to 
prevent  invasion  of  his  rights. 
—  To  protect  easements. 

Cited  in  Louisville  k  N.  R.  Co.  v.  Smith,  63  C.  C.  A.  1,  128  Fed.  1,  holding 
equity  would  assume  jurisdiction  to  prevent  interference  with  an  easement  ac- 
quired by  prescription. 
Jjandowner's  rights  regarding  surface  water. 

Cited  in  Hall  v.  Rising,  141  Ala.  431,  37  So.  586,  holding  easement  for  flow  of 
waters  from  upper  lands  to  lower  does  not  apply  under  conditions  created  by  the 
building  of  cities;  Crabtree  v.  Baker,  75  Ala.  91,  51  A.  R.  424,  on  the  right  of 
owner  of  uplands  to  flow  surface  water  over  lands  below  him;  Chicago,  R.  L  & 
P.  R.  Co.  v.  Groves,  20  Okla.  101,  22  L.R,A.(N.S.)  802,  93  Pac.  755,  holding 
that  lower  owner  may  throw  back  surface  water  flowing  naturally,  if  done  in 
good  faith  and  with  due  care  not  to  inflict  unnecessary  injury. 

Cited  in  reference  notes  in  16  A.  S.  R.  710,  on  right  of  lower  proprietor  as  to 
surface  water;  35  A.  S.  R.  171,  on  landowner's  rights  regarding  surface  waters. 

Cited  in  notes  in  3  A.  S.  R.  788,  on  upper  landowner's  easement  of  drainage; 
85  A.  S.  R.  720,  721,  723,  on  right  to  diminish  or  impede  flow  of  surface  water 
onto  one's  own  land;  21  L.R.A.  598,  on  correlative  rights  as  to  obstruction  of 
natural  flow  of  surface  water;  25  L.R.A.  531,  on  right  to  build  levees  to  prevent 
water  overflowing  river  banks;  20  L.R.A.(N.S.)  157,  on  obstruction  of  surface 
water  in  city;  22  L.R.A.(N.S.)  791,  on  right  of  owner  of  lower  as  against  upper 
landowner  to  obstruct  surface  water  in  natural  channel. 
Right  of  action  for  flooding  of  land. 

Cited  in  Savannah,  A.  &  M.  R.  Co.  v.  Buford,  106  Ala,  303,  17  So.  395;  Central 
R.  Co.  V.  Windham,  126  Ala.  552,  28  So.  392, — holding  railroad  company  which 
in  the  construction  of  its  road  bed  diverts  surface  water  so  as  to  flood  complain- 
ant's land  is  answerable  in  damages;  Lindsey  v.  Southern  R.  Co.  149  Ala.  340, 
43  So.  139,  holding  defendants  liable  for  the  damage  done  by  the  digging  of  a 
ditch  along  right  of  way  through  which  in  high  water,  water  from  credc  flows 
into  flooding  plaintiff's  land. 

Cited  in  reference  note  in  7  A.  S.  R.  507,  on  actionable  injury  by  backini;  water 
by  dams,  etc.,  on  land  of  another. 
Prescriptive  easements. 

Cited  in  Trump  v.  McDonnell,  112  Ala.  256,  20  So.  524;  Alabama  Consol.  Coal 
k  I.  Co.  V.  Turner,  145  Ala.  639,  117  A.  S.  R.  61,  39  So.  603, — on  presumption 
of  title  raised  by  the  enjoyment  of  an  easement  for  the  period  of  the  statute  of 
limitations;  Shalian  v.  Alnbania  0.  S.  R.  Co.  115  Ala.  181,  67  A.  S.  R.  20,  22 
So.  449,  holding  in  action  to  recover  damages  for  the  overflow  of  water,  a  plea 
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«ettuig  up  an  adverse  user  by  prescription  is  defective  unless  it  shows  that  re- 
sults of  a  similar  nature  had  accrued  and  been  acquiesced  in  at  intervals  for  a 
period  of  ten  years. 

47  AM.  REP.  418,  MCCARTHY  v.  NICROSI,  72  AliA.  332. 
Dlsafflrmaiice  of  conveyance  or  contract  by  minor. 

Cited  in  Scott  v.  Brown,  106  Ala.  604,  17  So.  731,  holding  mortgage  by  minor, 
diaafllrmed  so  as  to  prevent  passage  of  title  at  foreclosure  sale  where  after 
reaching  her  majority  she  conveys  to  another  with  covenants  of  warranty  and  at 
sale  gave  notice  that  her  title  would  not  pass  under;  McCarty  v.  Woodstock 
Iron  Co.  92  Ala.  463,  12  L.R.A.  136,  8  So.  417,  on  disai&rmance  of  contract  by 
infant;  International  Land  Co.  v.  Marshall,  22  Okla.  693,  19  L.K.A.(N.S.)  1056. 
98  Pac  961,  to  point  that  infant's  conveyance  of  realty  cannot  be  conclusively 
avoided  by  him  until  he  reaches  full  age. 

Cited  in  notes  in  18  A  S.  R.  663,  on  whether  infant's  disaffirmance  must  be 
of  equal  solemnity  with  act,  disaffirmed;  18  A.  S.  R.  670,  on  disaffirmance  during 
minority  of  deeds,  leases,  and  mortgages;  18  A.  S.  R.  677,  on  disaffirmance  of 
deeds  within  reasonable  time  after  reaching  majority;  18  A.  S.  R.  682,  on  in- 
fants' rights  on  disaffirmance  of  contracts;  18  A.  S.  R.  695,  on  infant's  obligation 
to  restore  consideration  on  disaffirmance;  12  L.R.A.  1^7,  as  to  what  acts  are 
necessary  to  disaffirm  an  infant's  contracts. 
Ratification  of  contract  by  minor. 

Cited  in  Luce  v.  Jestrab,  12  N.  D.  548,  97  N.  W.  848,  holding  in  action  on  a 
promissory  note  given  by  a  minor,  the  retention  of  the  consideration  and  prom- 
ise to  pay  after  reaching  majority,  was  a  ratification  of  the  minor's  contract; 
Flezner  v.  Dickerson,  72  Ala.  318,  on  ratification  of  executory  contract  of  infant. 

Cited  in  note  in  18  A.  S.  R.  701,  on  nature  and  effect  of  infant's  ratification. 
Change  of  possession  as  requisite  of  constructive  notice  of  claims  of  title. 

Cited  in  Comer  v.  Hart,  79  Ala.  389;  King  v.  Paulk,  85  Ala.  186,  4  So.  825; 
Troy  V.  Walter  Bros.  87  Ala.  233,  6  So.  64;  Roman  Catholic  Archbishop  v.  Ship- 
man,  79  Cal.  288,  21  Pac.  830,— on  change  of  possession  as  necessary  to  give 
constructive  notice  of  any  adverse  title;  Watt  v.  Parsons,  73  Ala.  202,  holding 
unrecorded  deed  where  no  change  of  possession  took  place  gave  no  notice  of  change 
of  title;  Kelly  v.  Longshore,  78  Ala.  203,  holding  as  the  alleged  sale  was  not 
attended  with  any  visible  change  of  possession,  it  furnished  no  constructive  notice 
of  change  of  title,  deed  not  being  recorded;  De  Jamette  v.  McDaniel,  93  Ala. 
215,  9  So.  570,  holding  possession  of  person  who  enters  upon  land  with  permis- 
sion of  owner,  does  not  become  adverse  to  owner  by  his  attornment  and  payment 
of  rent  to  third  person  unless  notice  to  owner  is  shown;  Motley  v.  Jones,  98 
Ala.  443,  13  So.  782,  holding  possession  by  wife  after  deed  from  husband  which 
was  unrecorded,  no  notice  of  her  title  to  anyone,  there  being  no  change  of  posses- 
sion. 
Possession  as  notice  of  title. 

Cited  in  Bynum  v.  Gold,  106  Ala.  427,  17  So.  667,  holding  attornment  by  land- 
lord of  grantor  to  grantee,  he  continuing  in  possession,  not  constructive  notice 
of  unrecorded  deed  as  against  subsequent  purchaser  without  notice  of  deed; 
Scotch  Lumber  Co.  v.  Sage,  132  Ala.  598,  90  A.  S.  R.  932,  32  So.  607,  holding 
a  subsequent  grantee  unaffected  by  prior  unrecorded  lost  deed  where  at  time  of 
purchase  grantor  was  in  possession  under  complete  record  chain  of  title;  Kcn- 
drick  v.  Colyar,  143  Ala.  597,  42  So.  110,  holding  subsequent  grantee  not  affected 
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by  claims  of  complainant  where  at  time  of  sale  grantor  waa  in  the  possesnon  of 
the  land  and  had  the  legal  title;  Linn  v.  McLean,  85  Ala.  250,  4  So.  777,  on 
possession  as  referred  to  the  title  under  which  possessor  entered;  Atlanta  Nat 
Bldg.  &  L.  Asso.  V.  Gilmer,  128  Fed.  293;  Sawyers  y.  Baker,  72  Ala.  49;  Chad- 
wick  V.  Carson,  78  Ala.  116;  Munn  v.  Achey,  110  Ala.  628,  18  So.  299,— on 
possession  as  operating  as  constructive  notice  of  occupant's  equitable  rights  in 
land;  O'Neal  v.  Prestwood,  153  Ala.  443,  45  So.  251,  holding  that  to  constitute 
constructive  notice  to  purchaser  possession  of  real  estate  must  be  open,  noto- 
rious and  exclusive;  McCullars  v.  Reaves,  162  Ala.  158,  50  S.  £.  313,  holding 
that  open  possession  by  grantee  under  unrecorded  deed,  either  personally  or  by 
tenant,  is  constructive  notice  to  purchaser  at  executicm  sale  of  change  of  owner- 
ship. 

Cited  in  notes  in  104  A.  S.  R.  340,  on  joint  possession  of  real  property  t» 
notice;  13  L.R.A.(N.S.)  109,  on  possession  of  vendee  under  unrecorded  deed  as 
notice  of  title;  13  L.R.A.(N.S.)  115,  on  possession  of  land  both  vendor  and 
v«ndee  under  unrecorded  deed  as  notice  of  title;  13  L.RJL(N.S.)  133,  on  pones- 
sion  of  easements  in  land  as  notice  of  title. 

Distinguished  in  Vandiveer  v.  Stickney,  75  Ala.  225,  on  possession  by  tenant 
as  constructive  notice  of  landlord's  possession. 
Priority  between  equities. 

Cited  in  Troy  v.  May,  101  Ala.  401,  13  So.  263,  on  mle  of  priority  between 
equal  equities  without  notice. 

47  AM.  RBP.  42%,  MONTGOMERY  ▼.  WRIGHT,  72  iiLA.  411. 
Contributory  negligence  as  matter  of  law. 

Cited  in  Birmingham  Waterworks  Co.  v.  Hubbard,  85  Ala.  170,  7  A.  S.  R. 
3^  4  So.  607,  holding  plaintiff  not  per  se  guilty  of  contributory  negligence  in 
not  looking  to  see  whether  explosive  still  remained  in  the  forge  after  he  had 
been  told  by  his  foreman  that  they  would  be  removed;  Alabama  6.  S.  R.  Co.  t. 
Arnold,  80  Ala.  600,  2  So.  337,  on  what  necessary  to  constitute  party  prima 
facie  guilty  of  contributory  negligence. 
—  Using  dangerous  street  or  way  when  safe  one  might  hare  been  chosen. 

Cited  in  Elyton  Land  Co.  v.  Mingea,  89  Ala.  521,  7  So.  666;  Southern  R. 
Co.  V.  Prather,  119  Ala.  588,  72  A.  S.  R.  949,  24  So.  836,— holding  using  of 
highway  in  a  known  dangerous  condition  not  negligence  per  se;  Clayton  t. 
Brooks,  150  111.  97,  37  N.  E.  574,  holding  knowledge  of  defect  in  sidewalk  by 
injured  party  before  going  upon  it,  not  conclusive  proof  of  negligence  on  hi» 
part;  Samples  v.  Atlanta,  95  Ga.  110,  22  S.  E.  135,  holding  same  where  com- 
plainant was  aware  <^  defective  condition  of  bridge;  Kling  v.  Kansas,  27  Mo. 
App.  231,  holding  under  facts  the  failure  of  plaintiff  to  select  another  route 
did  not  constitute  contributory  negligenece  per  se  on  his  part;  Pitman  v.  Ei 
Reno,  2  Okla.  414,  37  Pac.  851;  Dobbins  v.  Western  U.  Teleg.  Co.  163  Ala.  222, 
136  A.  S.  R.  69,  50  So.  919, — ^holding  that  person  walking  on  street  in  night  time 
is  not  negligent  as  matter  of  law  because  he  was  aware  of  obstruction  which 
caused  injury;  Black-Laird  &  Co.  v.  Vandiver  &  Co.  155  Ala.  321,  46  So.  524, 
holding  that  it  is  contributory  negligence  as  matter  of  law  to  drive  into  street 
because  red  lighted  lantern  was  placed  at  entrance  thereto. 

Cited  in  reference  note  in  1  A.  S.  R.  59,  on  contributory  negligence  in 
voluntarily  passing  over  street  known  to  be  unsafe. 


Digitized 


by  Google 


60tf  NOTES  ON  AMERICAN  REPORTS.  [418-422 

<^ted  in  note  in  47  A.  R.  744,  on  contributory  negligence  in  walking  over 
dangerous  sidewalk. 
Necliffenoe  as  question  of  fact  for  jury. 

ated  in  Chicago  &  N.  W.  R.  Co.  v.  Prescott,  23  L.R.A.  654,  8  C.  C.  A.  109, 
19  U.  8.  App.  291,  59  Fed.  237,  holding  that  question  of  contributory  negligence 
in  driving  gentle  horse  across  railroad  crossing  behind  standing  train,  is  for 
jury;  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  A.  R.  152,  8  So.  216,  holding  on  facts 
question  of  negligence  one  for  jury,  the  inference  of  negligence  not  being  clear 
and  certain;  Randle  v.  Birmingham  R.  Light  &  P.  Co.  158  Ala.  532,  48  So.  114, 
holding  that  if  facts  are  disputed  or  if  fair  minded  persons  may  arrive  at 
different  conclusions  from  facts  stated,  question  of  negligence  is  one  for  jury; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Gasscamp,  69  Tex.  546,  7  S.  W.  227,  holding  it  a 
question  for  jury  whether  complainant  was  guilty  of  negligence  in  crossing 
bridge  he  had  reason  to  believe  was  unsafe  where  there  was  no  other  way  for 
him  to  go  to  reach  his  destination;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Bayliss, 
74  Ala.  150;  Louisville  &  N.  R.  Co.  v.  Dooley,  78  Ala.  494, — on  question  of 
negligence  as  whether  one  of  law  or  fact;  Lanier  v.  Youngblood,  73  Ala.  587; 
State  V.  Houston,  83  Ala.  361,  3  So.  859;  Louisville  &  N.  R.  Co.  v.  Perry,  87 
Ala.  392,  6  So.  40;  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412,  11  So. 
262;  Lord  v.  Mobile,  113  Ala.  360,  21.  So.  366;  Mouton  v.  Louisville  &  N.  R.  Co. 
128  Ala.  537,  29  So.  602, — on  when  negligence  a  question  of  fact  for  jury. 
Duty  of  municipality  in  the  maintenance  of  streets  and  sidewalks. 

Cited  in  Birmingham  v.  McCary,  84  Ala.  469,  4  So.  630,  on  duty  as  resting  on 
city  to  maintain  streets  in  a  reasonably  safe  condition;  Southern  Bell  Teleph. 
Co.  V.  Francis,  109  Ala.  224,  55  A.  S.  R.  930,  31  L.R.A.  193,  19  So.  1;  Mont- 
gomery V.  Reese,  146  Ala.  410,  40  So.  760;  Mobile  v.  Shaw,  149  Ala.  599, 
43  So.  94;  Denver  v.  Stein,  25  Colo.  125,  53  Pac.  283,— ^m  the  duty  resting  on 
city  to  keep  streets  and  sidewalks  in  repair. 

Distinguished  in  Sheffield  v.  Harris,  101  Ala.  564,  14  So.  357,  holding  munici- 
pal liability  for  injury  to  laborer  through  negligence  of  superintendent  in  charge 
of  the  work  rests  on  different  statute. 
—As  to  margins  of  way. 

Cited  in  Pueblo  v.  Smith,  3  Colo.  App.  386,  33  Pac.  685,  holding  city  throw- 
ing street  open  to  public  cannot  say  in  action  for  injury  by  defective  condi- 
tion of  part,  that  such  part  was  not  intended  to  be  used;  Birmingham  v.  Tayloe, 
105  Ala.  170,  16  So.  576,  holding  duty  of  municipal  corporation  to  keep  streets 
in  a  reasonably  safe  condition  extends  to  the  entire  width  of  the  street;  Costello 
V.  State,  108  Ala.  45,  35  L.R.A.  303,  18  So.  820,  on  right  of  public  to  full  width 
of  street 
Negligence  of  municipality  in  leaving  holes  in  street  or  walk. 

Cited  in  Bradford  v.  Anniston,  92  Ala.  349,  25  A.  S.  R.  60,  8  So.  683,  holding 
dty  per  se  negligent  in  allowing  hole  to  remain  unguarded  in  the  highway  it 
having  been  brought  to  notice  of  municipal  authorities;  Birmingham  v.  Lewis, 
92  Ala.  352,  9  So.  243,  holding  city  authorities  negligent  in  allowing  an  un- 
guarded opening  to  remain  in  street  for  a  considerable  period  of  time;  Mont- 
gomery V.  Comer,  155  Ala.  422,  21  L.R.A.(N.S.)  951,  46  So.  761,  holding  that 
under  statute,  city  is  not  liable  for  damages  for  defects  in  sidewalk  unless  city 
was  n^ligent. 

ated  in  note  in  20  LJLA.(N.S.)  518,  587,  588,  689,  712,  on  liability  of 
municipality  for  defects  or  obstructions  in  streets. 
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AYerments  of  nesllsence  In  action  against  maniciimllty  for  injury  oanaed 
by  defectiTe  streets  or  sidewalks. 

Cited  in  Cullman  v.  McMinn,  100  Ala.  614,  10  So.  081,  holding  complaint 
in  action  against  municipality  for  injuries  is  defective  which  does  not  suf- 
ficiently show  with  certainty  that  defendant  had  constructive  notice  of  the  de- 
fective conditions;  Amdt  v.  Cullman,  132  Ala.  540,  00  A.  S.  R.  022,  31  So. 
478,  holding  in  action  for  damages  caused  by  negligent  construction  of  sewer, 
complaint  sufficiently  avers  negligence  by  showing  it  the  duty  to  keep  sewer 
in  repair  and  failure  to  perform  such  duty;  Davis  v.  Alexander  City,  137  Ala. 
206,  33  So.  863,  holding  in  action  against  city  for  injury  caused  by  defect  in 
street,  it  is  necessary  to  aver  that  city  had  either  actual  or  constructive  notice 
of  such  defects. 

Direction  of  Terdict  by  court. 

Cited  in  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  06  Tenn.  400,  32  L.R.A. 
354,  34  S.  W.  1020,  on  right  of  court  to  give  instructions  directing  verdict. 
JTudlclal  notice. 

Cited  in  Wall  v.  State,  78  Ala.  417,  holding  courts  would  take  notice  that 
whiskey  is  a  spirituous  liquor;  Sands  v.  State,  80  Ala.  201,  holding  descrip- 
tion in  indictment  of  the  property  burned  as  "the  jail  of  Wilcox  county"  is  a 
sufficient  averment  of  ownership,  courts  taking  judicial  notice  of  fact  of  owner- 
ship. 

47  AM.  RBP.  425,  MISSOURI  FURNACE  CO.  t.  ABEND,  107  II^L.  44. 
When  ordinary  care  inferred. 

Cited  in  Illinois  C.  R.  Co.  v.  Nowicki,  148  III.  20,  35  N.  E.  358;  Illinois  C. 
R.  Co.  V.  Pummill,  58  111.  App.  83, — holding  it  may  be  inferred  from  circum- 
stances; Illinois  C.  R.  Co.  v.  Cozby,  60  111.  App.  256;  Dallemand  v.  Saalfeldt. 
73  III.  App.  151;  Cleveland,  C.  C.  &  St  L.  R.  Co.  v.  Moss,  80  III.  App.  1,— 
holding  in  absence  of  direct  proof  it  may  be  inferred  from  habits  of  deceased. 

Cited  in  nute  in  116  A.  S.  R.  116,  on  effect  of  rule  as  to  burden  of  proving 
contributory  negligence  upon  the  presumption  of  due  care. 
Mutual  obligations  of  master  and  servant. 

Cited  in  Karr  Supply  Co.  v.  Kroenig,  167  HI.  500,  47  N.  E.  1051  ;  Jones  & 
A.  Co.  V.  George,  227  HI.  64,  81  N.  E.  4,  10  A.  &  K.  Ann.  Cas.  285;  Kath  v. 
East  St.  Louis  &  Suburban  R.  Co.  232  111.  126,  15.  L.R.A.(N.S.)  1100,  83  N.  E. 
533;  Chicago,  B.  k  Q.  R.  Co.  v.  Stafford,  16  111.  App.  84;  Chicago,  M.  &  St. 
P.  R.  Co.  Standart,  16  111.  App.  145;  Agnew  v.  Supple,  80  111.  App.  437, — ^holding 
it  implies  no  obligation  on  the  part  of  the  master  to  take  more  care  of  the 
servant  than  the  servant  is  willing  to  take  of  himself. 

Cited  in  note  in  17  K.  R.  C.  238,  on  liability  of  master  for  injuries  to  serv- 
ant. 
—  Duty  of  master  to  provide  for  servants  safety. 

Cited  in  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242,  18  L.R.A.  215,  32  N. 
£.  285,  holding  master  is  bound  to  provide  that  which  is  safe  and  suitable  for 
carrying  on  business  in  which  servant  is  engaged  and  master  is  held  to  the 
employment  of  any  precaution  which  a  reasonably  prudent  man  would  employ 
under  like  circumstances. 
«-  Notice  to  master  of  defect. 

Cited  in  Chapman  v.  Southern  P.  Co.  12  Utah,  30,  41  Pac.  551,  holding  noiioe 
to  vice-principal  is  notice  to  master. 

Cited  in  note  in  40  L.R.A.  46,  on  effect  of  servant's  failure  to  report  defect 
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AMqmption  of  risk  by  servant. 

Cited  in  Peoria,  D.  &  E.  R.  Co.  ▼.  Puckett,  52  111.  App.  222;  Johnson  y.  Bos- 
ten  ft  M.  R.  Co.  78  Vt  344,  4  LJt.A.(N.S.)  856,  62  Ail.  1021,— holding  servant 
assumes  not  only  the  risks  ordinarily  incident  to  his  employment  but  also  any 
ttnosual  and  extraordinary  risks  arising  from  the  negligent  performance  of 
the  master's  duties,  which  the  servant  comprehends  and  choses  to  encounter; 
StaiTord  v.  Chicago,  B.  &  Q.  R.  Co.  114  111.  244,  2  N.  E.  185;  Chicago  ft  G.  W. 
R.  Co.  V.  Travis,  44  111.  App.  466;  Illinois  C.  R.  Co.  v.  Heisner,  45  111.  App. 
127;  Louisville,  E.  ft  St.  L.  Consol.  R.  Co.  v.  Allen,  47  III.  App.  465;  Simpson 
V.  Weir  ft  C.  Mfg.  Co.  116  111.  App.  286;  Lucey  v.  Hannibal  Oil  Co.  129  Mo.  32, 
31  8.  W.  340, — holding  if,  after  his  employment,  and  in  the  course  thereof,  the 
servant  discovers  manifest  danger,  and  continues  his  service  without  complaint, 
he  will  be  presumed  to  have  assumed  the  risks. 

Cited  in  reference  notes  in  1  A.  S.  R.  631,  on  assumption  by  servant  of  risk 
of  defects  in  machinery  or  appliances;  4  A.  S.  R.  84,  on  assumption  of  risk  by  . 
employee. 

Cited  in  note  in  12  L.R.A.  342,  on  assumption  by  employee  of  ordinary  risks 
of  employment. 

—  Use  of  unsafe  tool  or  machine  under  orders  of  master. 

Cited  in  Moline  Plow  Co.  v.  Anderson,  19  III.  App.  417,  holding  if  master 
knowing  defect  in  tool,  or  if  he  could  have  known  by  exercise  of  due  diligence, 
orders  servant  to  use  tool,  servant  does  not  assume  risk  of  using  same  unless  it 
was  so  obviously  insufficient  that  no  prudent  man  would  have  used  it. 

—  Promise  to  repair. 

Cited  in  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  A.  R.  152,  8  So.  216,  holding  if 
defect  is  not  remedied  within  the  promised  time  servant  assumes  the  risk  there- 
of; Weber  Wagon  Co.  v.  Kehl,  139  III.  644,  29  N.  E.  714,  as  to  assumption  of 
risk  by  servant  after  promise  to  repair;  McCormick  Harvesting  Mach.  Co.  v. 
Sendzikowski,  72  111.  App.  402,  holding  it  sufficient  that  promise  to  repair  was 
within  a  reasonable  time;  Goldberg  v.  Schrayer,  37  111.  App.  316;  Illinois  C. 
R.  Co.  v.  Weiland,  67  111.  App.  332;  Ridges  v.  Chicago,  72  111.  App.  142,— holding 
whether  under  given  facts,  the  reliance  of  a  servant  upon  promise  by  master 
to  repair,  and  continued  exposure  to  known  danger,  is  or  is  not  negligence,  is  a 
question  for  the  jury;  Gunning  System  v.  Lapointe,  212  111.  274,  72  N.  E. 
393;  Morden  Frog  ft  Crossing  Works  v.  Fries,  228  111.  246,  119  A.  S.  R.  428n, 
81  N.  E.  862;  St.  Clair  Nail  Co.  v.  Smith,  43  111.  App.  105;  Swift  ft  Co.  v. 
O'Neill,  88  111.  App.  162;  Indianapolis  Union  R.  Co.  v.  Ott,  11  Ind.  App.  564,  38 
N.  E.  842;  Lyttle  v.  Chicago  ft  W.  M.  R.  Co.  84  Mich.  289,  47  N.  W.  571;  Rice 
v.  Eureka  Paper  Co.  174  N.  Y.  385,  95  A.  S.  R.  586,  62  L.R.A.  611,  66  N.  E. 
*>79;  Roux  v.  Blodgett  ft  D.  Lumber  Co.  85  Mich.  519,  24  A.  S.  R.  102,  13  L.R.A. 
728,  48  N.  W.  1092, — holding  where  master  has  promised  to  repair  defect  serv- 
ant does  not  assume  risk  merely  by  continuing  in  his  employment;  McAndrews 
V.  Montana  Union  R.  Co.  15  Mont.  290,  39  Pac.  85,  holding  if  machinery  is  not 
only  defective,  but  so  obviously  dangerous  that  no  ordinary  prudent  person 
would  assume  the  risk  of  using  it  and  the  employee  does  use  it,  knowing 
its  absolutely  and  obviously  dangerous  condition  the  master  is  not  liable,  not- 
withstanding his  promise  to  remedy  the  defects  which  produced  the  injury; 
Monarch  Min.  ft  Development  Co.  v.  DeVoe,  36  Colo.  270,  85  Pac.  633;  Swift 
ft  Co.  V.  Madden,  165  111.  41,  45  N.  E.  979;  Illinois  Steel  Co.  v.  Mann,  170  111. 
200,  62  A.  S.  R.  370,  40  L.R.A.  781,  48  N.  E.  417;  Webster  Mfg.  Co.  v.  Nisbett, 
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205  ni  273,  68  N.  £.  036;  Montgomery  Ck>al  Co.  r.  B&rringer,  218  lU.  327,  75 
N.  E.  900;  Taylor  v.  Felsing,  63  111.  App.  624;  Donley  v.  Dougherty,  75  DL 
App.  379;  Illinois  C.  R.  Co.  v.  North,  97  111.  App.  124;  Illinois  Steel  Co.  t. 
Mann,  100  III  App.  367;  Kinmundy  v.  Anderson,  103  111.  App.  457;  Webster 
Mfg.  Co.  V.  Nisbett,  105  111.  App.  261;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Sledge,  68 
Kan.  321,  74  Pac  1111;  ShemweU  v.  Owensboro,  117  Ky.  566,  78  S.  W.  448; 
Taylor  v.  Neyada-Califomia-Oregon  R.  Co.  26  Nev.  415,  69  Pac.  868,— holding 
if  servant,  on  noting  a  defect  in  machinery  operated  by  him,  notifies  his  master 
and  receives  his  promise  to  repair  it,  he  may  continue  to  operate  such  ma- 
chinery for  a  reasonable  time  without  assuming  risks  of  defect^  provided  the 
danger  therefrom  is  not  so  imminent  that  a  person  of  ordinary  prudence  would 
refuse  to  continue  the  work;  Weber  Wagon  Co.  v.  Kehl,  40  IlL  App.  684,  hold- 
ing that  remaining  at  work  fifteen  days  after  promise  to  repair  slippeiy  floor, 
is  not  unreasonable  time;  Donley  v.  Dougherty,  174  111.  582,  51  N.  £.  714,  to 
the  point  that  servant  had  right  to  continue  to  use  defective  appliance  rely- 
ing upon  master's  promise  to  have  it  repaired. 

Cited  in  reference  notes  in  47  A.  R.  785,  on  servant's  assumption  of  risk  in 
working  on  dangerous  machinery  after  master's  promise  to  repair;  60  A  R. 
158,  on  contributory  negligence  in  continuing  in  service  after  promised  time 
for  remedying  defect  expired. 

Cited  in  notes  in  92  A.  D.  217,  on  effect  of  employer's  promise  to  repair;  23 
A.  S.  R.  385,  on  effect  of  master's  pronuse  to  repair  defective  machinery  on 
servaat^s  right  to  recover  for  injury;  23  A.  S.  R.  386,  on  servant's  negligence 
in  continuing  in  service  after  master's  promise  to  repair;  119  A.  S.  K.  441,  on 
duration  of  service  after  promise  to  repair;  40  L.R.A.  783,  on  rights  of  servaot 
who  continues  work  on  faith  of  master's  promise  to  remove  specific  cause  of 
danger;  40  L.R.A.  787,  on  continuance  of  work  after  master's  promise  to  re- 
move specific  cause  of  danger  as  contributory  negligence. 
^Contributory  necligence. 

Cited  in  Pitrowaky  v.  J.  W.  Reedy  Elevator  Mfg.  Co.  54  IlL  App.  263,  hold- 
ing where  it  appears  that  if  there  was  any  n^ligence  on  part  of  master,  it 
was  negligence  of  which  servant  had  knowledge,  there  can  be  no  recovery. 

Cited  in  note  in  40  L.ILA.  47,  on  servant's  duty  to  quit  employment  when  he 
ascertains  that  he  is  exposed  to  an  abnormal  danger. 

Necessity  of  mlleglnc  and  proving  plaintiff's  lack  of  contributory  negll* 
gence. 

Cited  in  Calumet  Iron  ft  Steel  Co.  v.  Martin,  115  111.  358,  3  N.  E.  466,  hold- 
ing it  necessary;  Chicago  &  N.  W.  R.  Co.  v.  Kendall,  93  C.  C.  A.  422,  167  Fed. 
62,  16  A.  &  E.  Ann.  Cas.  560,  to  point  that  plaintiff  in  personal  injury  case 
is  bound  to  prove  his  freedom  from  contributory  negligence. 

Cited  in  reference  note  in  48  A.  R.  297,  on  burden  of  proof  of  contributory 
negligence. 
How  absence  of  contributory  negligence  may  be  established. 

Cited  in  Collison  v.  Illinois  C.  R.  Co.  239  111.  632,  88  N.  £.  251;  Illinois  k 
St.  L.  R.  Co.  V.  Whalen,  19  111.  App.  116, — holding  that  absence  of  eontributory 
negligence  may  be  established  by  other  than  direct  testimony  including  habits 
of  deceased. 
Negligence  as  guesUon  of  fact. 

Cited  in  C9iicago  Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148  111.  673,  36 
K.  £.  572;  Chicago  Drop  Forge  &  Foundry  Co.  v.  Van  Dam,  149  III.  337,  86 
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N.  E.  1024, — ^holding  that  it  is  question  of  fact  whether  defect  in  machinery 
is  so  serious  that  prudent  person  would  not  continue  in  perlormance  of  re- 
quired work;  Clayton  v.  Brooks,  150  111.  97,  37  N.  E.  574,  to  point  that  general- 
ly question  of  n^ligenoe  is  one  of  fact. 
Eridence  upon  which  to  base  an  instruction. 

Cited  in  Riedle  &  Leather  Nat.  Bank  v.  West,  20  111.  App.  68,  holding  where 
there  is  any  eyidence,  however  slight,  to  sustain  a  legal  claim  or  defense,  the 
party  introducing  such  evidence  has  a  right  to  have  it  submitted  to  the  jury 
by  appropriate  instructions;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Lewis,  109  111.  120; 
Peoria,  D.  &  E.  R.  Co.  v.  Puckett,  42  111.  App.  642;  Davis  v.  Pryor,  3  Ind.  Terr. 
396,  58  S.  W.  660, — ^holding  where  there  is  no  direct  evidence  of  a  material 
fact,  circumstances  proven  from  which  the  fact  might  reasonably  be  inferred 
sufficient  upon  which  to  base  an  instruction. 

ConclnslTcness  of  judgment  of  Illinois  Appellate  Court  as  to  matters  of 
fact. 

Cited  in  Kadish  v.  Young,  108  lU.  170,  43  A.  R.  548;  Williams  v.  Forbes,  114 
lU.  167,  28  N.  E.  463;  niinois  C.  R.  Co.  y.  Haskins,  115  lU.  300,  2  N.  E.  654; 
Oslnmet  Iron  &  Steel  Co.  y.  Martin,  115  IlL  358,  3  N.  E.  456;  H.  O.  Stone  Co. 
V.  Ferry,  239  111.  606,  88  N.  E.  186;  Martin  v.  Martin,  212  IlL  301,  72  N.  E. 
418, — holding  it  conclusive.. 

47  AM.  REP.  4S1,  DUFFIN  ▼•  PBOPIjE,  107  Ilili.  118. 
SvJBoieiicy  of  Indictment  for  forgery. 

Cited  in  Beyerline  v.  State,  147  Ind.  125,  46  N.  E.  772,  holding  where  one 
of  the  names  alleged  to  be  forged  to  a  promissory  note  is  written  in  a  foreign 
language,  the  oopy  of  sueh  name  to  the  note,  set  out  in  the  affidavit  and  in- 
formation charging  such  forgery,  need  not  be  written  in  that  language. 

Cited  in  note  in  81  L.R.A.(N.S.)  227,  on  necessity  of  setting  out  instrument 
in  indictment  for  forgery  or  uttering  forgery. 
Construction  of  ayerment  of  forgery. 

Cited  in  Sang  y.  State,  43  Fla.  211,  31  So.  254,  holding  an  allegation  in  an 
indictment  for  forgery  to  the  effect  that  accused  *'did  falsely  make,  forge  and 
counterfeit  a  certain  false,  forged  and  counterfeit  writing"  should  not,  on  a 
motion  to  quash,  be  construed  to  mean  that  the  defendant  made  and  forged 
an  already  existent  document. 
Admissibility  of  copy  of  forged  note. 

Cited  in  Cross  v.  People,  192  111.  291,  61  N.  E.  400,  holding  under  an  in- 
dictment for  forgery,  which  sets  out  forged  note  in  haec  verba  a  copy  of  the 
note  is  admissible  as  secondary  evidence  if  a  proper  foundation  has  been  laid. 
Photographs  as  eyidence. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Wilson,  189  111.  89,  59  N.  E.  573,  holding 
photographs  of  scene  of  an  accident,  taken  soon  after  the  injury,  are  admis- 
sible at  the  trial,  where  the  condition  of  the  place  has  not  changed  between 
time  of  accident  and  the  time  of  photographing,  and  there  is  nothing  in  the 
pfaot(>graphs  themselves  or  in  the  evidence  tending  to  discredit  them  as  ac- 
enrate  representations  of  scene  at  time  accident  occurred;  Baxter  v.  Chicago  & 
N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644,  holding  them  not  proper  where  the 
eriginal  can  be  readily  exhibited  to  jury,  unless  used  to  aid  in  identifying 
some  writing  or  detecting  a  forgery. 
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Cited  in  reference  notes  in  19  A.  S.  R.  112;  24  A.  S.  R.  756, — on  admiiti' 
bilitj  of  photographs  ae  evidence. 

Cited  in  notes  in  75  A.  S.  R.  476,  on  photographs  of  documents  and  hand- 
writing as  evidence;  35  L.R.A.  812,  on  use  of  photographs  of  documents  te^ 
evidence. 

Distinguished  in  Howard  v.  Illinois  Trust  k  Sav.  Bank,  189  111.  568,  59  K. 
S.  1106,  holding  if  the  original   deed  is  in  evidence  photographs  thereof,  e! 
the  same  sisa  as  the  deed,  are  mere  duplicates  of  the  deed  and  are  not  ad- 
missible. 
Indictment  containing  one  good  count. 

Cited  in  Chicago,  W.  &  V.  Coal  Co.  v.  People,  114  111  App.  75,  holding  if  one 
count  of  an  indictment  is  good,  a  general  finding  that  defendants  are  guilty 
will  not  be  disturbed  because  the  indictment  contains  other  counts  which  are 
bad. 
Harmless  error. 

Cited  in  Ochs  v.  People,  25  111.  App.  379,  holding  admission  of  improper 
evidence  which  did  not  affect  result  harmless  error. 
Misconduct  of  counsel. 

Cited  in  Herkimer  v.  Shea,  21  111.  App.  85,  condemning  conduct  of  counsel  lor 
plaintiff  in  using  extremely  abusive  language  in  speaking  of  defendant. 

Cited  in  note  in  46  L.R.A.  672,  on  effect  of  reversal  of  conviction  because  of 
unfair  or  irrelevant  argument  or  statement  of  facts  by  prosecuting  attorney 
where  verdict  is  clearly  right. 

47  AM.  REP.  4S4,  WIIAX>X  t.  CHICAGO,  107  TLL.  334. 
liiability  of  municipality  for  injuries  arising  in  exercise  of  its  govern- 
mental functions. 

Cited  in  Kinnare  v.  Chicago,  171  111.  332,  49  N.  £.  536,  holding  city  not 
liable  to  workman  for  injuries  received  while  employed  in  erecting  a  school 
building;  Hanrahan  v.  Chicago,  145  111.  App.  38,  holding  city  not  liable  for 
injury  caused  by  dangerous  awning  attached  to  private  property  and  extend- 
ing over  part  of  street  but  not  resting  upon  or  attached  thereto. 

Cited  in  reference  note  in  100  A.  D.  359,  on  liability  of  city  for  acts  of  iu 
officers  or  agents  within  the  scope  of  the  powers  of  the  corporation  and  of  their 
employment. 

Cited  in  notes  in  1  L.R.A.  608,  on  municipality's  liability  for  omission  to 
exercise  discretionary  power;   4  L.R.A.  327,  on  basis  of  liability  of  municipal 
corporation  for  acts  of  its  officers  or  agents. 
—  Police  regulations  and  acts. 

Cited  in  Craig  v.  Charleston,  180  111.  164,  54  X.  E.  184,  holding  city  not  liable 
for  torts  of  special  policeman;  Chicago  v.  Williams,  182  111.  135,  55  N.  £.  123; 
Chicago  V.  Selz,  S.  &  Co.  202  111.  545,  67  N.  E.  386;  Tollefson  v.  Ottawa,  228 
111.  134,  11  L.RJl.(N.S.)  990,  81  N.  E.  823,— holding  city  not  liable  for  negli- 
gence of  servants  in  enforcing  police  regulations;  Arms  v.  Knoxville,  32  111. 
App.  604,  holding  negligence  of  police  officers  in  failing  to  stop  the  firing  of 
a  cannon  in  public  street  does  not  render  municipality  liable  for  injuries  caused 
thereby;  Culver  v.  Streator,  130  111.  238,  6  L.RJL  270,  22  N.  E.  810;  Culver 
V.  Streator,  34  111.  App.  77, — holding  municipality  not  liable  for  injury  in- 
flicted by  a  servant  while  enforcing  an  ordinance  relating  to  public  welfare, 
such   as  killing  unmuzsled  dogs;    Blake  v.   Pontiac,  49  111.   App.  543,  holding 
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miinicipality  not  liable  for  wrongful  imprisonment;  McFadden,  119  Iowa,  321, 
97  A.  S.  R.  321,  60  L.R^.  401,  93  N.  W.  302,  holding  where  a  city,  in  the 
exercise  of  its  police  power,  employs  one  to  clear  the  obstructions  from  an 
alley,  it  does  not  become  liable  in  damages  for  a  personal  injury  caused  by 
negligence  of  the  employee;  Craig  v.  Charleston,  78  111.  App.  312;  Evans  v. 
Kan&akee,  132  111.  App.  488, — holding  person  cannot  recover  of  a  municipality 
because  of  injuries  suffered  through  the  contracting  of  a  loathsome  disease 
by  reason  of  negligence  of  servants  of  such  municipality;  Nicholson  v.  Detroit, 
129  Mich.  246,  66  L.R.A.  001,  88  N.  W.  695,  holding  city  not  liable  for  negli- 
gence of  health  officer;  Mcllhenney  v.  Wilmington,  127  N.  C.  146,  60  L.R.A. 
470,  37  S.  £.  187,  holding  municipal  corporation,  while  simply  exercising  its 
police  powers  is  not  liable  for  the  acts  of  its  officers  in  the  violation  of  the 
laws  of  the  state  or  in  the  excess  of  the  legal  powers  of  the  city. 

Cited  in  note  in  108  A.  S.  R.  166,  on  status  of  various  boards,  commissions, 
and  bureaus  as  agents  of  municipality   as   affecting  its   liability   for   injuries 
from  defective  public  places. 
—  Acts  of  fire  department. 

Cited  in  Long  v.  Birmingham,  161  Ala.  427,  49  So.  881,  18  A.  &  E.  Ann.  Cas. 
507,  holding  city  not  liable  to  fireman  for  negligence  in  not  providing  safe 
equipment;  dissenting  opinion  in  Workman  v.  New  York,  179  U.  S.  662,  45 
L.  ed.  314,  21  Sup.  a.  Rep.  212  (reversing  14  C.  C.  A.  630,  35  U.  8.  App.  201, 
67  Fed.  347),  as  to  liability  of  municipalities  for  negligence  of  fire  depart- 
ment; Brown  v.  District  of  Columbia,  20  App.  D.  C.  273,  25  L.R.A.(N.S.)  98, 
holding  municipality  not  liable  for  injury  to  child  who  fell  through  unguard- 
ed opening  in  floor  of  engine  house,  and  who  was  there  by  invitation;  Mendel 
V.  Wheeling,  28  W.  Va.  233,  67  A.  R.  664,  holding  city  not  liable  for  negli- 
gence of  its  servants  in  suffering  its  water  pipes  to  become  clogged  so  that 
they  will  not  convey  water  to  put  out  fire;  Grubc  v.  St.  Paul,  34  Minn.  402,  26 
N.  W.  228;  Gillespie  v.  Lincoln,  36  Neb.  34,  16  L.R.A.  349,  62  N.  W.  Ill; 
Cunningham  v.  Seattle,  42  Wash.  134,  4  L.R.A.(N.8.)  633,  84  Pac.  641,  7  A. 
k  E.  Ann.  Cas.  806;  Manske  v.  Milwaukee,  123  Wis.  172,  101  N.  W.  377,— hold- 
ing city  not  liable  for  negligence  of  member  of  fire  department. 

Cited  in  reference  notes  in  33  A.  S.  R.  904;  48  A.  R.  763;  67  A.  R.  788,— 
on  municipal  liability  for  acts  of  fire  department. 

Cited  in  notes  in  15  L.R.A.  781,  on  liability  of  municipal  corporation  for 
acts  of  firemen;  30  A.  S.  R.  399;  45  L.  ed.  U.  S.  315, — on  municipal  liability 
for  acts  of  firemen. 

Liability  of  municipality  for  injuries  arising  in  exercise  of  its  ministerial 
functions. 
Distinguished  in  Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or.  282,  75  A.  S.  R. 
651,  43  L.R.A.  435,  55  Pac.  961,  holding  a  system  of  waterworks  operated  for 
profit  by  a  city  belongs  to  the* municipality  in  its  private  character,  and  city 
is  liable  for  the  negligent  construction  and  maintenance  thereof;  Wagner  v. 
Portland,  40  Or.  389,  67  Pac.  300,  holding  a  city  engaged  in  the  legal  duty  of 
repairing  its  fire  alarm  system  through  private  and  corporate  agencies  is 
acting  in  its  corporate  capacity  and  in  the  performance  of  ministerial  acts, 
and  is  liable  for  injuries  received  by  a  workman  therein. 
Power  of  nmnldpal  corporations  to  make  public  Improvements. 

Cited  in  note  in  11  L.RJk.  729,  on  power  of  municipal  corporations  to  maks 
public   improvements. 
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47  AM.  KEF.  4S7,  BARGIiAT  T.  SMITH,  107  HiIi.  849. 
Membership  in  board  of  trade  or  stock  exchange  as  property. 

Cited  in  Weaver  v.  Fisher,  110  111.  146,  holding  bill  in  chancery  will  lie  to 
compel  surrender  of  certificate  of  membership  in  board  of  trade  which  has 
been  procured  with  complainant's  money  but  taken  in  name  of  defendant, 
who  was  her  agent;  McHenry  y.  Board  of  Trade,  131  111.  App.  275,  as  to 
property  rights  in  seat  on  board  of  trade;  Baltimore  v.  Johnson,  96  Md.  737, 
^1  L.ILA.  568,  54  Atl.  646,  holding  seat  in  stock  exchange  is  not  property 
within  the  meaning  of  the  term  as  used  in  Bill  of  Rights  and  revenue  laws 
of  the  state,  and  is  therefore  not  liable  to  assessment  and  taxation;  Nashua 
SaT.  Bank  t.  Abbott,  181  Mass.  531,  92  A.  S.  R.  430,  63  N.  E.  1058,  holding 
seat  in  stock  exchange,  which  can  be  transferred  under  certain  restrictions 
and  on  the  member's  death  can  be  sold  by  a  committee  and  balance  of  pro- 
ceeds given  to  the  legal  representatives  of  deceased,  is  property  on  which  a 
lien  can  be  enforced  in  equity. 

Cited  in  reference  note  in  55  A.  R.  528,  on  certificate  of  membership  of 
board  of  trade  as  property. 

Cited  in  note  in  27  uLa.(N.S.)  615,  on  seat  or  funds  derived  from  trans- 
actions on  exchange,  as  assets  in  bankruptcy. 

Distinguished  in  Re  Page,  59  L.RJL  94,  46  C.  C.  A.  160,  107  Fed.  89,  hold- 
ing right  to  transfer  seat  in  stock  exchange  passed  to  trustee  in  bankruptcy. 
Property  subject  to  exeoation. 

Cited  in  reference  notes  in  12  A.  8.  R.  69;  69  A.  8.  R.  888;  63  A.  &  R. 
^66, — as  to  what  proper^  is  subject  to  execution. 

47  AM.  RBP.  445,  RICHMOND  T.  MOORi:,  107  TLL.  499. 
Validity  of  Sunday  contracts. 

Cited  in  Collins  Ice  Cream  Co.  r.  /Stephens,  189  III  200,  29  N.  E.  524; 
Ryan  y.  Schutt,  135  111.  App.  554, — ^holding  them  not  prohibited  unless  the 
peace  and  good  order  of  society  is  interfered  with;  Eden  y.  People,  161  III. 
296,  52  A.  8.  R.  365,  32  L.ILA.  659,  43  N.  E.  1108;  Rodman  y.  Robinson,  134 
N.  C.  503,  101  A.  8.  R.  877,  65  LJLA.  682,  47  8.  E.  19,— holding  them  yaUd. 

Cited  in  reference  not  in  48  A.  8.  R.  648,  on  yalidity  of  8unday  contracts. 
lAbor  on  Sunday. 

Cited  in  Chebanse  y.  McPherson,   15  111.  App.  311,   holding  ordinance  pro- 
hibiting trade  and  labor  on  Sunday  yalid;   Foil  y.  People,  66  IlL  App.  405, 
holding  it  not  an  offense  under  statute  unless  it  is  done  in  a  way  to  disturb 
the  peace  and  good  order  of  society. 
Publication  of  legal  notices  on  Sunday. 

Cited  in  Dumars  y.  Denyer,  16  Colo.  App.  375,  65  Pac.  580  (dissenting  opin- 
ion), as  to  yalidity  of  publication  on  Sunday;  McChesney  y.  People,  145  lU. 
614,  34  N.  E.  431,  holding  when  a  notice  is  required  to  be  published  a  certain 
number  of  successiye  days,  a  Sunday  interyening,  the  publication  on  that  daj 
will  not  be  eounted. 
Construction  of  statutes. 

Cited  in  Peterson  y.  Currier,  62  IlL  App.  163,  holding  statute  proyiding  that 
in  the  construction  of  all  general  statutes  proyisions,  terms  and  phrases  shall 
be  liberally  construed,  etc.  applies  to  criminal  code;  Wheeler  y.  Wheeler,  134 
BL  522,  10  L.R.A.  eiS,  25  K.  £.  588;  Fisher  t.  Spenoe,  150  IlL  253,  41  A.  a 


Digitized 


by  Google 


513  NOTES  ON  AMERICAN  REPORTS.  [437-4511 

R.  360,  37  N.  E.  314;  Rothschild  v.  New  York  L.  Ins.  Co.  97  111.  App.  547,— 
holding  they  should  be  construed  according  to  the  natural  and  most  obvious 
import  of  language  used. 

47  AM.  REP.  453,  BOARD  OF  TRADE  TELEG.  €X>.  t.  BARNETT,   107 
IJLL.  507. 

Right  of  abutting  owner  in  street. 

Cited  in  Glos  v.  Holmes,  228  III.  436,  81  N.  E.  1064,  as  to  right  of  abutting 
owner  to  maintain  trespass  against  person  interfering  with  his  rights  in  a  pub- 
lie  street. 

Cited  in  note  in  3  LJIJI.  831,  on  rule  that  no  new  servitude  may  be  imposed 
on  land  taken  for  public  use,  without  further  condemnation. 
'^Telephone  and  telegraph  poles  and  wires  as  additional  servitude. 

Cited  in  Donovan  v.  AUert,  11  N.  D.  289,  95  A.  S.  R.  720,  58  L.ILA.  775,  91 
N.  W.  441;  Postal  Teleg.  Cable  Co.  v.  Eaton,  170  111.  513,  62  A.  S.  R.  390,  39 
I.JLA.  722,  49  N.  E.  365;  Carpenter  v.  Capital  Electric  Co.  178  111.  29,  69  A.  S. 
R.  286,  43  L.Rji.  645,  52  N.  E.  973;  DeKalb  County  Teleph.  Co.  v.  Dutton,  228 
IlL  178,  10  L.R.A.(N.S.)  1057,  81  N.  E.  838,  10  A.  &  E.  Ann.  Cas.  464;  American 
Teleph  &  Teleg.  Co.  v.  Jones,  78  111.  App.  372;  Union  Electric  Teleph.  &  Teleg. 
Co.  V.  Applequist,  104  111.  App.  517;  East  Tennessee  Teleph.  Co.  v.  Russellville, 
106  Ky.  667,  51  S.  W.  308;  Stowers  v.  Postal  Teleg.  Cable  Co.  68  Miss.  559,  24 
Am.  St.  Rep.  290,  12  L.RJL.  864,  9  So.  356;  Jaynes  v.  Omaha  Street  R.  Co.  53 
Neb.  631,  39  L.RJl.  751,  74  N.  W.  67;  Bronson  v.  Albion  Teleph.  Co.  67  Neb.  Ill, 
60  LJtA.  426,  93  N.  W.  201,  2  A.  &  E.  Ann.  Cas.  639,— holding  telegraph  pole«i 
and  wires  an  additional  burden  on  street  for  which  abutting  owner  is  entitled 
to  compensation;  McCann  v.  Johnson  County  Teleph.  Co.  69  Kan.  210,  66  L.R.A. 
171,  76  Pac,  870,  2  A.  &  E.  Ann.  Cas.  156  (dissenting  opinion) ;  Pierce  v.  Drew, 
136  Mass.  75,  49  A.  R.  7  (dissenting  opinion);  Cater  v.  Northwestern  Teleph. 
Exch.  Co.  60  Minn.  539,  51  A.  S.  R.  543,  28  LJI.A.  310,  63  N.  W.  Ill  (dissenting 
opinion);  Edsall  v.  Howell,  86  Hun,  424,  33  N.  Y.  Supp.  892  (dissenting  opin- 
ion) ;  Wisconsin  Teleph.  Co.  v.  Oshkosh,  62  Wis.  32,  21  N.  W.  828,— as  to  whether 
occupation  by  telegraph  company  is  an  additional  burden  on  highway;  Murray 
V.  Gibson,  21  111.  App.  488;  Kincaid  v.  Indianapolis  Natural  Gas  Co.  124  Ind. 
577,  19  A.  S.  R.  113,  8  L.R.A.  602,  24  N.  E.  1066;  Tiflfany  v.  United  States  Illum- 
inating Co.  67  How.  Pr.  73;  Brown  v.  Ashville  Electric  Co.  138  N.  C.  533,  107 
A  S.  R.  554,  69  LJI.A.  631,  51  S.  E.  62;  Western  U.  Teleg.  O.  v.  Williams,  86 
Va.  696,  19  A,  S.  R.  908,  8  L.R.A.  429,  11  S.  E.  106;  Krueger  v.  Wisconsin  Teleph. 
Co.  106  Wis.  96,  50  L.RA.  298,  81  N.  W.  1041,— holding  subject  only  to  the  pub- 
lic easement,  the  owner  of  land  abutting  on  a  street  owns  the  fee  to  center  of 
the  street,  and  neither  the  legislature  nor  municipal  authorities  can  authorize 
the  taking  or  encumbering  of  the  street  for  purposes  inconsistent  with  its  pub- 
lic use  without  consent  of  owner,  unless  some  provision  for  compensation  hn;^ 
been  made. 

Cited  in  reference  notes  in  24  A.  S.  R.  291,  on  legislative  authority  to  erect 
poles  in  street,  as  subject  to  liability  to  compensate  abutter;  28  A.  8.  R.  233. 
«n  right  of  abutting  owner  to  compensation  for  placing  telephone  poles  in  front 
9f  premises. 

C^ted  in  notes  in  54  A.  R.  290,  on  abutter's  right  to  injunction  against  mainte- 
nance of  poles  and  wires  in  street;  10  A.  S.  R.  131,  on  rights  of  telephone  com- 
panies in  the  streets;  106  A.  S.  262,  on  telegraph  and  telephone  lines  as  addi- 
Am.  Rep.  Vol.  XIX.— 33. 
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tional  serritudes  in  streets  and  highways;  24  L.RJL  721,  on  telegraph  or  tele- 
phone poles  as  additional  burden  on  highway;  12  LJt.A.(NJS.)  1126,  on  liabilit)' 
to  abutting  owner  for  mutilating  trees  in  highway  by  erecting  poles  or  string- 
ing wires. 

Distinguished  in  McWethy  t.  Aurora  Electric  Light  &  P.  Co.  202  HI.  218,  67 
N.  E.  9,  holding  when  fee  to  street  is  in  municipality  it  may  authorize  the  erec- 
tion of  electne  light  appliances  therein. 

Disapproved  in  Magee  v.  Overshiner,  160  Ind.  127,  65  A.  S.  R.  358,  40  L^^. 
370,  49  N.  E.  951;  JulU  Bldg.  Asso.  v.  Bell  Teleph.  Co.  88  Mo.  258,  57  A.  R. 
398;  York  Teleph.  Co.  v.  Keesey,  5  Pa.  Dist.  R.  366;  Frarier  v.  East  Tennessee 
Teleph.  Co.  115  Tenn.  416,  112  A.  S.  R.  856,  S  IxR.A.(N.S.)  823,  90  S.  W.  620, 
5  A.  &  E.  Ann.  Cat.  838, — holding  telephone  poles  and  wires  in  streets  are  not 
an  additional  burden  entitling  abutting  owner  of  fee  to  compensation. 
—  Railroada  or  street  railroads  as  additional  serritudes. 

Cited  in  Western  R.  Co.  v.  Alabama  Q.  T.  R.  Co.  96  Ala.  272,  17  L.RJL  474,  II 
So.  483,  holding  construction  of  railroad  on  land  dedicated  as  a  county  road  b» 
an  additional  burden,  entitling  owner  to  compensation;  Bond  v.  PennsylTanu 
Co.  171  IlL  508,  49  N.  E.  545,  holding  owner  of  fee  in  public  street  may  enjoin 
construction  of  a  steam  railroad  thereof!. 

Distinguished  in  Chicago,  B.  ft  Q.  R.  Co.  r.  West  Chicago  Street  R.  Co.  156 
111.  255,  39  URJL  485,  40  N.  E.  1008,  holding  a  raOroad  company  owning  the 
fee  of  a  street  is  not  entitled  to  compensation,  as  for  an  additional  burdoi,  upon 
the  construction  of  street  railway  tracks  along  the  street  under  permission  from 
city,  where  its  own  tracks  are  not  injured. 

Compensation  of  serrlent  land  owner  for  additional  burden  cast  on  his 
land. 

Cited  in  Elmore  t.  Drainage  Comrs.  135  Dl.  269,  25  A.  S.  R.  363,  25  N.  E  1016, 
holding  where  by  the  enlargement  of  a  drainage  district,  an  additional  burden  of 
water  is  precipitated  upon  a  party's  land  to  his  detriment,  it  would  seem  tint 
prior  to  such  discharge  of  such  additional  water  upon  his  land  the  damages  con- 
sequent  upon  such  enlargement  should  be  paid. 
Taking  of  property  for  public  use. 

Cited  in  note  in  16  A.  S.  R.  614,  on  what  is  a  taking  of  property  for  public 
use. 

47  AM.  REP.  458,  THOMAS  t.  PEOPLE,   107  Ilili.  517. 
Administration  on  estate  of  living  person. 

Cited  in  Beam  v.  Copeland,  54  Ark.  70,  14  S.  W.  1094;  Blair  v.  Sennott,  134 
m.  78,  24  N.  E.  969  J  fialomon  v.  People,  191  HI.  290,  61  N.  E.  83;  Rice  v.  Travis, 
216  IlL  249,  74  N.  E.  801;  Reiser  v.  Mertz,  125  111.  App.  426,— as  to  jurisdiction 
of  court  to  grant;  Scott  v.  McNeal,  164  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct  Rep. 
1108;  aapp  V.  Houg,  12  N.  D.  600,  102  A.  S.  R.  589,  65  LJIJ^.  757,  98  N.  W. 
710,  1  A.  &  E.  Ann.  Cas.  110;  Burton  v.  Perry,  146  ni.  71,  34  N.  E.  60;  Springer 
V.  Shavender,  116  N.  C.  12,  47  A.  S.  R.  791,  33  L.ILA.  772,  21  S.  E.  397;  Springer 
V.  Shavender,  118  N.  C.  33,  54  A.  S.  R.  708,  33  L.R.A.  776,  23  S.  E.  976;  Carr  ▼. 
Brown,  20  R.  I.  215,  78  A.  S.  R.  855,  38  L.R.A.  294,  38  Atl.  9,— holdhig  it  Toid; 
Franklin  v.  Franklin,  91  Tenn.  119,  18  S.  W.  61,  as  to  it  being  yoid  and  snbjeet 
to  collateral  attack. 

Cited  in  reference  notes  in  47  A.  R.  710;  34  A.  S.  R.  865;  47  A.  S.  R  797,- 
on  Talidity  of  letters  of  administration  on  estate  of  living  person. 
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ated  in  notes  in  79  A.  D.  66;  73  A.  D.  126;  18  LH^.  243,— on  validity  of 
administration  of  estate  of  living  person;  81  A.  S.  R.  543,  on  collateral  attack  on 
right  of  acting  administrator  where  testator  or  intestate  is  not  dead;  21  LJt^. 
148,  on  validity  of  acts  done  by  executor  or  administrator  under  letters  testa- 
mentary or  of  administration  where  testator  or  intestate  subsequently  proved 
to  be  alive. 
Conclusiveness  of  proceedings  of  probate  court. 

Cited  in  Brink's  Exp.  Co.  v.  CDonnell,  88  111.  App.  459,  holding  the  correct- 
ness of  the  procedure  of  the  Probate  Court  in  appointing  an  administrator  can- 
not be  investigated  collaterally. 

Distinguished  in  Jordan  v.  Chicago  &  N.  W.  R.  Co.  125  Wis.  581,  110  A.  S.  R. 
865,  1  URJ^.  (N.S.)  885,  104  N.  W.  803,  4  A.  &  E.  Ann.  Cas.  1113,  holding  a  peti- 
tion for  the  administration  of  an  intestate  estate  is  filed,  the  county  court  has 
jurisdiction  to  determine  whether  the  deceased  left  any  property  in  the  state 
and  having  such  jurisdiction  of  the  subject-matter  its  determination  cannot  be 
collaterally  attacked. 

Validity  of  judgment  against  person  not  actually  or  constructively  be- 
fore the  court. 

Cited  in  Haigh  v.  Carroll,  197  ID.  193,  64  N.  E.  375,  holding  such  judgment 
void. 
When  probate  court  bas  Jurisdiction  to  probate  a  will. 

Cited  in  Chicago  Title  A  T.  Co.  v.  Brown,  183  HI.  42,  47  LJtA.  798,  55  N.  E. 
632,  holding  the  filing  by  the  proper  person  of  an  instrument  purporting  to  be 
last  will  of  deceased  person,  which  is  in  due  form  and  attested  by  two  witnesses 
and  which  shows  no  defects  on  its  face  authorizes  the  coiurt  to  take  jurisdiction 
in  the  matter  of  probate. 
Necessary  parties  in  distribution  of  estate. 

Cited  in  Morris  v.  Virden,  57  Ark.  232,  21  S.  W.  223,  holding  if  one  of  tho 
distributees  dies  before  an  order  of  distribution  is  made,  his  personal  representa- 
tive is  a  necessary  party,  and  no  order  of  distribution  can  be  made  unless  he  is 
made  such. 

47  AM.  REP.  4«7,  DSAN  v.  WALKER,  107  HX.  540. 

Right  of  person  to  enforce  agreements  of  others  made  for  his  benefit. 

Cited  in  Washer  v.  Independent  Min.  &  Development  Co.  142  Cal.  702,  76  Pac. 
654;  Webster  v.  Fleming,  178  111.  140,  52  N.  E.  975;  American  Splane  Co.  v. 
Barber,  194  111.  171,  62  N.  E.  597;  Hume  v.  Brower,  25  111.  App.  130;  Harms  v. 
McCormick,  30  HI.  App.  125;  Robinson  v.  Holmes,  75  HI.  App.  203;  Cobb  v. 
Heron,  78  HI.  App.  654;  Wickham  v.  Hyde  Park  Bldg.  &  L.  Asso.  80  HI.  App. 
523;  Forster  v.  Gregory,  107  111.  App.  437,— holding  where  two  parties  make  a 
contract  for  benefit  of  a  third  the  third  party  may,  if  he  elects  to  adopt  the 
contract,  sue  on  it  in  his  own  name;  Cobb  v.  Heron,  180  HI.  49,  54  N.  E.  180, 
holding  in  contract  for  benefit  of  a  third  party  the  consideration  need  not  move 
from  beneficiary;  Reid,  M.  &  Co.  v.  Northern  Lumber  Co.  146  HI.  App.  371, 
holding  that  creditor  may  recover  his  debt  of  third  person  who  has  promise<l 
debtor  upon  valid  consideration  to  pay  same;  D.  M.  Goodwillie  Co.  v.  Common- 
wealth Electric  Co.  241  111.  42,  89  N.  E.  272,  holding  that  court  of  equity  may 
enforce  agreement  creating  easement  in  favor  of  person  not  party  to  easement 
contract,  where  contract  was  made  for  his  benefit;  Independent  School  Dist.  v. 
Le  Mars  aty.  Water  &  Light  Co.  131  Iowa,  14,  10  L.R.A.(N.S.)  859,  107  N.  W. 
944,  holding  plaintiff  could  compel  performance  of  contract  made  for  his  benefit; 
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Tweeddale  v.  Twecddale,  116  Wis.  517,  96  A.  S.  R.  1003,  61  LJl.A.  509,  9S  N.  W. 
440,  holding  where  contract  is  made  for  the  benefit  of  a  third  person  the  law 
operates  upcm  the  acts  of  the  immediate  parties  thereto,  at  once  creating  all  the 
relations  of  privity  between  the  one  making  the  promise  and  the  one  to  be  bene- 
jQted  thereby  requisite  to  binding  contractual  relations  between  them. 

Cited  in  notes  in  71  A.  S.  R.  200,  on  right  to  enforce  contract  to  pay  another 
person's  debt;  71  A.  S.  R.  183,  189,  191;  25  L.R.A.  267,— on  right  of  third  party 
to  sue  on  contract  made  for  his  benefit;  25  L.R.A.  258,  on  doctrine  of  considera- 
tion as  applied  to  third  person's  right  to  sue  on  contract  made  for  his  benefit. 

Distinguished  in  Central  Electric  Co.  v.  Sprague  Electric  Co.  57  C.  C  A.  197, 
120  Fed.  925,  holding  an  indirect  interest  in  the  performance  of  an  undertak- 
ing by  defendant  to  pay  the  debts  of  a  third  person  does  not  constitute  sufficient 
privity  to  entitle  a  creditor  to  maintain  an  action  at  law  thereon. 

—  lilabllity  of  assignee  of  onerous  contract. 

Cited  in  Adams  v.  Shirk,  55  C.  C.  A.  25,  117  Fed.  801;  Consolidated  Coal  Co. 
V.  Peers,  166  111.  361,  38  L.R.A.  624,  46  N.  E.  1105,— holding  assignee  of  leaae 
bound  to  performance  of  covenants  by  privity  of  contract  and  estate. 

—  Sealed  agreements. 

Cited  in  Ruppert  v.  Frauenknecht,  146  lU.  App.  397,  holding  that  seal  is  pre- 
sumptive evidence  of  consideration  to  support  covenant  to  pay;  Harms  v.  Mc- 
Cormick,  132  111.  104,  22  N.  E.  611,  as  to  whether  party  for  whose  benefit  a  sealed 
instrument  is  made  may  sue  thereon. 

Cited  in  notes  in  71  A.  S.  R.  206,  on  third  person's  right  to  sue  on  sealed  in- 
strument executed  for  his  benefit;  25  LHJl.  273,  on  right  of  third  party  to  sue 
on  contract  under  seal  made  for  his  benefit. 

Disapproved  in  Gridley  v.  Bayless,  43  III.  App.  503 ;  CcHumercial  Nat.  Bank  v. 
Payne,  60  111.  App.  346;  Hillsboro  Bldg.  &  Improv.  Asso.  v.  Simmering,  75  lU. 
App.  647, — holding  where  instrument  is  under  seal  it  cannot  be  sued  on  by  party 
for  whose  benefit  it  wajj  made. 

—  Assumption  by  grantee  of  lien  or  mortgage. 

Cited  in  Schmidt  v.  Glade,  126  111.  485,  18  N.  E.  762,  holding  where  a  deed 
poll  is  accepted  by  the  grantee  he  is  liable  in  an  action  of  assumpsit  to  pay 
liabilities  therein  mentioned;  Fish  v.  Glover,  154  111.  86,  39  N.  £.  1081,  as  to 
grantee  becoming  principal  debtor  and  grantor  surety;  Springer  v.  De  Wolf,  194 
IlL  218,  88  A.  S.  R.  155,  56  L.R.A.  465,  62  N.  E.  542,  as  to  construction  of  as- 
sumption clause;  Gage  v.  Cameron,  212  111.  146,  72  N.  £.  204,  holding  although 
a  grantee  does  not  sign  a  deed  to  him  containing  a  clause  assuming  encumbrances, 
yet  if  he  accepts  the  deed  and  places  it  upon  record  with  knowledge  of  its  con- 
tents he  IS  bound  as  effectually  as  though  he  had  executed  the  deed;  Flanders  v. 
Doyle,  16  III.  App.  508,  holding  if  sale  is  made  subject  to  the  mortgage  and  the 
amount  of  the  encumbrance  is  deducted  from  purchase  price,  the  grantee  will 
not  be  permitted  to  make  the  defense  of  usury;  Fish  v.  Glover,  51  111.  App.  566, 
holding  obligation  of  debtor  to  creditor  remains  the  same;  Springer  v.  De  Wolf, 
93  111.  App.  260,  holding  word  "assume"  used  in  assumption  clause  in  conveyance 
will  be  construed  as  imposing  a  liability  on  grantee;  Way  v.  Roth,  58  HI.  App. 
198;  Siegel  v.  Borland,  93  IlL  App.  320,— holding  in  order  to  impose  a  personal 
liability  upon  a  grantee  to  pay  a  pre-existing  mortgage  upon  premises  purchased 
by  him,  there  must  be  either  an  express  agreement  to  that  effect  or  a  retention 
by  him  of  a  part  of  the  purchase  price  for  purpose  of  paying  such  mortgage  debt: 
Adams  v.  Shirk,  44  C.  C.  A.  653,  105  Fed.  659;  Union  Mut.  L.  Ins.  Co.  v.  Han- 
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ford,  143  U.  S.  187,  36  L.  e<l.  118,  12  Sup.  Ct.  Rep.  437;  Willard  v.  Wood,  161 
U.  S.  502,  41  L.  ed.  531,  17  Sup.  Ct.  Rep.  176;  Starbird  v.  Cranston,  24  Colo. 
20,  48  Pac.  652;  Colchester  Sav.  Bank  v.  Brown,  75  Conn.  69,  52  Atl.  316:  Bay 
V.  Williama,  112  III.  91,  54  A.  R.  209,  1  N.  E.  340;  Ingram  v.  Ingram,  172  III. 
287,  50  N.  E.  198;  Jones  v.  Foster,  175  111.  459,  51  N.  E.  862;  Ingram  v.  Ingram, 
71  lU.  App.  497;  Eggleston  v.  Morrison,  84  111.  App.  625;  Murray  v.  Emery,  85 
111.  App.  348;  Schmitt  v.  Merriman,  101  111.  App.  443;  Wyatt  v.  Dufrene,  105 
ni.  App.  214;  Blakeslee  v.  Hoit,  116  111.  App.  83, — holding  where  grantee  of  land 
accepts  a  deed  of  conveyance  which  contains  a  provision  that  he  shall  assume*, 
and  pay  the  mortgage  debt,  he  becomes  personally  liable  therefor;  Curry  v.  Lafon, 
133  Mo.  App.  163,  113  S.  W.  246,  to  point  that  grantee  accepting  deed  containing 
covenant  agreeing  to  pay  mortgage,  is  liable  on  covenant  though  grantor  was  not 
liable;  Michigan  Sav.  &  L.  Asao.  v.  Attebery,  16  Tex.  Civ.  App.  222,  42  S.  W. 
569,  holding  grantee  estopped  to  deny  validity  of  lien;  Hare  v.  Murphy,  45  Neb. 
809,  29  LJLA.  851,  64  N.  W.  211;  McKay  v.  Ward,  20  Utah,  149,  46  LJLA.  623, 
57  Pac  1024;  Enos  v.  Sanger,  96  Wis.  150,  65  A.  S.  R.  38,  37  L.R.A.  862,  70 
N.  W.  1069, — ^holding  where  grantee  in  a  conveyance  has  assumed  to  pay,  a» 
part  of  the  purchase  price  of  the  premises,  a  debt  owing  to  a  third  person,  the 
latter  may  maintain  an  action  on  the  agreement  although  grantor  was  not  lia- 
ble for  the  debt  and  no  consideration  passed  to  grantee  from  such  third  person 
or  his  debtor. 

Cited  in  reference  notes  in  54  A.  R.  209,  on  liabilities  of  one  taking  deed  recit- 
ing that  he  takes  subject  to  mortgage;  65  A.  S.  R.  40,  on  assumption  of  mort- 
gage by  purchaser;  66  A.  8.  R.  435,  on  liability  of  grantee  assuming  mortgage 
debt  where  grantor  was  not  liable;  71  A.  S.  R.  719,  on  mortgagee's  right  to 
me  grantee  assuming  mortgage  debt. 

Cited  in  notes  in  78  A.  D.  76,  on  enforcement  by  mortgagee  of  grantee's  ob- 
ligation; 44  A.  R.  232,  on  right  of  action  by  mortgagee  against  vendee  agreeing 
with  mortgagor  to  assume  the  mortgage;  8  LJI.A.  315,  on  necessity  of  grantor's 
being  personally  liable  whore  premises  conveyed  subject  to  mortgage  debt;  25 
LJLA.  276,  on  right  of  mortgagee,  creditor,  or  lienor  to  sue  one  purchasing  sub- 
ject to  mortgage,  debt,  or  lien;  22  L.RA.(N.S.)  496,  on  right  of  mortgagee  to 
enforce  purchaser's  promise  to  pay  mortgage  where  grantor  or  promisee  was  not 
himself  liable. 
Assumpsit  on  sealed  Instroment. 

ated  in  Rehm  v.  Halverson,  197  111.  378,  64  N.  E.  388.  holding  it  may  be 
bought  under  statute. 

47  AM.  REP.  476,  ZIMMERMAN  ▼.  COWAN,    107   IliL.   6S1. 
Matters  presentable  by  record  or  bill  of  exceptions  respectively. 

Cited  in  McChesney  v.  Chicago,  151  HI.  307,  37  N.  E.  872,  holding  where  an 
error  appears  in  the  record  as  made  up  by  clerk,  no  exception  is  necessary; 
Offield  V.  Siler,  15  111.  App.  308,  holding  where  the  record  shows  the  ground  of 
the  motion,  as  well  as  the  grounds  of  dismissal,  were  that  the  court  below  had 
no  jurisdiction  no  bill  of  exceptions  is  necessary;  Evans  v.  People,  27  HI.  App. 
616,  holding  in  order  to  pass  upon  the  merits  of  the  action  of  a  court  on  motioji, 
the  grounds  of  the  same  and  the  collateral  facts  must  appear  in  a  bill  of  excep- 
tions, unless  the  order  of  the  court  discloses  the  ground  upon  which  it  acted; 
Atkins  V.  Lackawanna  Transp.  Co.  79  Dl.  App.  19,  holding  it  not  necessary  to 
preserve  declaration  in  the  record  by  inclusion  in  bill  of  exceptions;  Burke  v. 
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Chicago  &  K.  W.  R.  Co.  108  III.  App.  565,  holding  an  exception  taken  to  over- 
ruling a  demurrer  is  improper  the  order  being  a  part  of  the  record  bj  the  de- 
murrer, and  needs  no  bill  of  exceptions  to  place  it  there. 
What  may  be  urged  in  arrest  of  Judgment. 

Cited  in  Fountain  Head  Drainage  Dist.  v.  Wright,  228  lU.  208,  81  N.  E.  849, 
holding  only  those  errors  which  appear  on  face  of  record  or  those  matters  which 
sliould,  but  do  not,  appear  on  the  face  of  the  record,  can  be  urged  in  arrest  of 
judgment. 
''Day"  In  oompntatlon  of  time. 

Cited  in  note  in  78  A.  S.  R.  385,  on  meaning  of  ''day^  in  computation  of  time. 
Time  to  serve  notice  of  election  contest. 

Cited  in  note  in  12  LJIA.  707,  on  time  to  serve  and  file  notice  of  contest 
of  election. 

47  AM.  REP.  479,  FELIX  v.  GRAND  liODGE,  A.  O.  U.  W.  31  KAN.  81, 

1  PAC.  281. 
Distributive  portions  of  beneficiaries  of  life  insurance. 

Cited  in  Burke  v.  Modem  Woodmen,  2  Cal.  App.  611,  84  Pac  276,  holding 
under  certificate  payable  on  death  of  insured,  *'to  his  legal  heirs  related  to  said 
member  in  relationship  of  heirs'*  they  are  entitled  to  share  equally  in  the  avaiU 
of  the  certificate;  Heydenfeldt  t.  .Jacobs,  107  Cal.  373,  40  Pac  492;  Re  (Xane, 
47  La.  Ann.  896,  17  So.  431;  Taylor  t.  Hill,  86  Wis.  99,  56  K.  W.  738,— holding 
there  being  no  designation  in  policy  as  to  how  widow  and  children  were  to  share, 
they  are  entitled  to  share  equally;  Reed  v.  Painter,  129  Mo.  674,  31  S.  W.  919, 
on  rights  in  policy  of  life  insurance  procured  by  wife  on  life  of  husband. 

Cited  in  note  in  62  A.  S.  R.  670,  on  title  to  proceeds  under  rules  of  descent 
and  distribution  in  mutual  insurance. 

lilfe  policy  as  contract  with  Insured. 

Cited  in  Spry  v.  Williams,  82  Iowa,  61,  31  A.  S.  R.  460,  10  L.ILA.  863,  47 
N.  W.  890,  holding  the  transaction  giving  rise  to  benefit  certificate  is  a  contract 
between  the  member  receiving  and  the  insurance  company. 

47  AM.  REP.  482,  WEIililNGTON  y.  GREGSON,  81  KAN.  88,   1  PAO. 

858. 
Duty  of  municipality  In  maintenance  of  streets  and  highways. 

Cited  in  Vincennes  v.  Specs,  35  Ind.  App.  389,  74  N.  E.  277;  Union  Street  R. 
Co.  V.  Stone,  64  Kan.  83,  37  Pac.  1012;  Kansas  City  v.  Orr,  62  Kan.  61,  50  UELA 
788,  61  Pac. -897;  Atchison  v.  Mayhood,  69  Kan.  672,  77  Pac  549,— on  duty 
resting  on  city  to  keep  streets  in  safe  condition;  Pugh  ▼.  Texarkana  Light  A 
Traction  Cx).  86  Ark.  36,  109  S.  W.  1019,  holding  that  street  railway  Is  bound 
to  keep  space  of  highway  used  by  road  bed  graded  with  level  of  street. 

Cited  in  notes  in  55  A.  R.  692,  on  duty  of  towns  and  cities  to  keep  margins 
of  roads  and  sidewalks  in  good  condition;  29  L.R.A.(N.S.)  825,  on  duty  of 
municipality  as  to  condition  of  rural  highway  within  its  limits;  33  L.  ed.  U. 
S.  336,  on  liability  of  municipalities  and  individuals  for  obstructions  or  nuisances 
in  street  or  want  of  repair  thereof. 
— Buty  to  protect  against  dangers. 

Cited  in  Guthrie  t.  Swan,  6  Okla.  423,  41  Pac.  84,  8  Okla.  116,  holding  H  the 
4uty  of  dty  engaged  in  repairing  streets  to  place  warning  signals  of  its  dan- 
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geroufl  oonditioii  or  place  barriers  to  prevent  travel;  Herndon  v.  Salt  Lake  City, 
34  Utah,  65,  131  A.  S.  R.  827,  95  Pac  646,  holding  that  city  is  not  bound  to 
put  up  barriers  to  prevent  travelers  from  driving  off  traveled  portions  of  streets. 
Ijlabllity  of  municipality  for  negligence  or  omission  of  duty. 

Cited  in  La  Clef  v.  Concordia,  41  Kan.  323,  13  A.  S.  R.  285,  21  Pac.  272,  hold< 
ing  city  not  liable  for  damages  for  injuries  caused  by  the  reason  of  the  bad 
condition  of  prison  where  complainant  was  confined. 
Iilabllity  of  municipality  for  injuries  to  persons  on  street  or  highways. 

Cited  in  Piatt  v.  New  York,  8  Misc.  409,  28  N.  Y.  Supp.  672,  holding  com^ 
plainant  could  not  recover  for  injuries  received  by  coming  in  contact  with  a 
fence  separating  a  bridle  path  and  a  walk,  it  not  being  shown  that  fence  was 
out  of  repair. 

Cited  in  note  in  20  LJl.A.(N.S.)  690,  609,  on  liability  of  municipality  for  de- 
fects or  obstructions  in  streets. 

Distinguished  in  Fockler  v.  Kansas  City,  94  Mo.  App.  464,  68  a  W.  363, 
holding  city  liable  for  damages  caused  by  plaintiff  falling  over  pile  of  stones 
in  the  night  time,  the  stones  having  been  placed  between  curb  and  sidewalk. 
—  Projectioiis  in  or  near  sidewalk. 

Cited  in  Dougherty  v.  Horseheads,  159  N.  Y.  154,  53  N.  £.  799,  holding  stone 
placed  to  fend  off  wheel  travel  from  grass  plot  between  drive  way  and  walk 
did  not  make  village  liable  where  vehicle  collided  with  stone  when  hidden  by 
snow;  Jordan  v.  New  York,  26  Misc.  53,  55  N.  Y.  Supp.  716,  holding  oity  not 
per  se  chargeable  with  nuisance  in  maintaining  a  hubstone  on  a  city  sidewalk. 

Cited  in  notes  in  54  A.  R.  293,  on  abutter's  right  to  injunction  against  over- 
hanging obstructions  and  poles  in  street;   103  A.  S.  R.  288,  on  poles,  posts, 
stakes,  or  hydrants  in  or  near  streets  as  defects. 
Negligence  in  condition  of  walk  as  question  of  fact  for  Jury. 

Cited  in  Rosedale  v.  Cosgrove,  10  Kan.  App.  211,  63  Pac.  287,  holding  it  a 
question  of  fact  for  jury  whether  city  was  negligent  in  failing  to  provide  bar- 
riers to  a  sidewalk  across  an  artificial  drain  or  ditch;  Lincoln  Twp.  v.  Koenig, 
10  Kan.  App.  504,  63  Pac  90,  holding  on  facts  it  was  a  question  for  jury  whether 
highway  was  a  defective  highway  within  meaning  of  statute;  Nutter  v.  Pearl, 
71  N.  H.  247,  51  Atl.  897,  holding  question  of  whether  the  maintenance  of  a 
stepping  stone  within  the  limits  of  the  highway  amounted  to  negligence  is  a 
question  of  fact  for  jury. 

47  AM.  REP.  486,  NEWTON  v.  ATCHISON,  31  KAN.  151,  1  PAC.  288. 
Power  of  legislature  to  levy  license  tax  on  business. 

Cited  in  Little  Rock  v.  Prather,  46  Ark.  471,  on  callings  or  occupations  as 
being  subject  to  taxation;  Phoenix  Carpet  Co.  v.  State,  118  Ala.  143,  22  So. 
627;  Re  Watson,  17  S.  D.  486,  97  N.  W.  463,  2  A.  &  E.  Ann.  Cas.  321,— on 
power  of  legislature  to  impose  a  license  tax  on  business  or  occupation;  Mer- 
cantile Incorporating  Co.  v.  Junkin,  85  Neb.  561,  123  N.  W.  1055,  19  A.  &  £. 
Ann.  Cas.  269,  to  the  point  that  legislature  may  levy  taxes  upon  business 
carried  on  within  state;  Salt  Lake  City  v.  Christensen  Co.  34  Utah,  38,  17 
IaRA.(N.S.)  898,  95  Pac.  523,  holding  that  tax  imposed  on  carrying  on  of  any 
business,  is  not  direct  tax  on  property. 

Cited  in  reference  note  in  72  A.  S.  R  149,  on  privilege  or  occupation  tax. 

Cited  in  notes  in  8  A.  S.  R.  508,  on  what  impositions  may  be  sustained  as 
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exercise  of  taxing  power;    129  A.  S.  R.  268,  on  constitutional  limitatioiM  <m 
power  to  impose  license  or  occupation  taxes. 
—  Detection  to  citj 

Cited  in  Kansas  City  t.  Silver,  74  Kan.  851,  85  Pac.  805,  on  power  of  loet) 
taxation;  Lent  v.  Portland,  42  Or.  488,  71  Pac  645,  holding  clause  in  dtj  dnr- 
ter  authorizing  city  to  license  tax  and  regulate  businesses  and  oocupatioiis  is 
not  void  on  grounds  that  it  authorized  the  licensing  of  trades  without  restric- 
tion. 

Safflciency  of  limitations  on  delegated  power  of  taxation. 

Cite<l  in  Kansas  City  v.  Overton,  68  Kan.  560,  75  Pac  549,  holding  sufficiency 
of  limitations  will  not  be  considered;  Belleville  v.  Wells,  74  Kan.  823,  88  Pac: 
47,  on  it  being  a  matter  exclusively  for  the  legislature  to  determine  what  are 
reasonable  restrictions  to  be  imposed  upon  the  powers  of  cities  with  reference 
to  taxation;  Wulf  v.  Kansas  City,  77  Kan.  358,  94  Pac  207,  on  power  of  courts 
to  say  that  Htatute  does  not  sufficiently  restrict  powers  of  taxation  vested  in 
municipality;  Parsons  v.  Columbus,  50  Ohio  St.  460,  34  N.  E.  677,  holding  courts 
of  state  have  no  power  to  declare  a  statute  conferring  power  of  assessment  on 
municipal  corporations  of  a  certain  grade  and  class  for  street  improvement» 
invalid  on  the  ground  that  the  statute  does  not  adequately  restrict  the  power 
so  as  to  prevent  abuse. 

Distinguished  in  Lyons  v.  Cooper,  39  Kan.  824,  18  Pac.  296,  holding  courts 
would  interfere  to  declare  a  license  tax  void  where  it  appeared  from  facts  that 
it  was  such  an  excessive  abuse  of  power  that  it  toided  to  destroy  a  legitimate 
business. 
Restrictions  on  power  of  municipalities  to  tax. 

Cited  in  Re  Chipchase,  56  Kan.  357,  43  Pac  264,  on  restrictions  on  authority 
of  municipality  to  tax  businesses  or  occupations. 
Taxable  occupation  or  business. 

Cited  in  Girard  v.  Bissell,  45  Kan.  66,  25  Pac  232,  sustaining  license  tax  on 
physicians;  State  ex  rel.  Curtis  v.  Topeka,  36  Kan.  76,  59  A.  R.  529,  12  Pac 
310,  holding  statute  imposing  a  tax  on  the  keeping  of  dogs  whidi  varied  aooord- 
ing  to  the  kind  and  value  of  dog  kept  is  valid;  Topeka  v.  Jones,  74  Kan.  1€4. 
86  Pac  162,  holding  license  tax  iuiposed  upon  express  companies  and  their  agents 
conducting  business  within  city  limits  is  valid;  Denver  City  Ry.  Co.  v.  Denrer, 
21  Colo.  350;  Wyandotte  v.  Corrigan,  35  Kan.  21,  10  Pac  99,— holding  same  in 
case  of  street  railway  company;  Cherokee  v.  Fox,  34  Kan.  16,  7  Pac.  625;  Le- 
banon ▼.  Zonditon,  76  Kan.  273,  80  Pac.  10, — ^holding  a  license  tax  on  transient 
merchants  valid;  Ogden  City  v.  Crossman,  17  Utah,  66,  53  Pac  985,  holding; 
city  ordinance  levying  a  license  fee  on  every  telephone  instrument  maintained 
by  the  defendant  in  city  and  used  exclusively  in  city,  is  valid. 
Necessity  that  taxes  be  nniform. 

Cited  in  Graham  v.  Chautauqua  County,  31  Kan.  473,  2  Pac  549,  holdmg 
tax  on  cattle  driven  into  state  for  purpose  of  grazing,  trespasses  upon  the  con- 
stitutional rule  of  uniformity;  Marion  &  McP.  R.  Co.  v.  Champlin,  37  Kan.  682, 
16  Pac.  222,  holding  statute  giving  township  trustees  power  to  levy  taxes  on 
the  property  of  citizens  of  the  township  only,  is  unconstitutional  and  void. 
—  Uniformity  in  taxing  of  occupations. 

Cited  in  State  v.  Doherty,  8  Idaho,  384,  29  Pac.  855,  holding  license  tax  on 
intoxicating  liquors  not  obnoxious  to  the  objection  that  it  is  not  levied  equally 
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throughout  the  taxable  dUtrict;  StuU  v.  De  Mattos,  23  Wash.  71,  61  L.R.A.  892. 
62  Pac.  451,  holding  city  ordinance  requiring  auctioneers  of  merchandise,  dressi 
goods,  etc,  to  pay  a  specific  license  fee  not  in  violation  of  constitutional  pro- 
vision requiring  uniformity  in  taxation,  such  provision  applying  to  taxes  on 
property  not  occupations;  Hill  v.  Abbeville,  59  S.  C.  396,  38  S.  £.  11,  on  uni- 
formity as  not  necessary  in  the  imposition  of  a  license  tax  on  occupations  or 
business. 

Gradnotion  of  license  tax. 

Cited  in  Re  Martin,  62  Kan.  638,  64  Pac.  43,  holding  license  tax  on  merchants 
may  be  graduated  according  to  the  assessed  valuation  of  the  stock  or  capital 
employed  by  each  of  them. 

Cited  in  notes  in  30  L.R.A.  422,  on  graduation  of  license  fees;  17  L.R.A.(N.S.) 
898,  on  right  to  grade  license  tax  according  to  amount  of  business  or  capital 
employed;  46  L.  ed.  U.  S.  571,  on  graduation  of  license  fees  according  to  extent 
of  business. 
* 'Merchants  and  retailers." 

Cited  in  Campbell  v.  Anthony,  40  Kan.  652,  20  Pac.  492,  holding  lumber  dealers 
are  included  within  the  general  term  or  designation  of  '^merchants  and  retailers.'' 

; 
47  AM.  REP.  497,  BURIilNGTON  ft  M.  RIVSR  R.  €0.  v.  THOMPSON, 

31  KAN.  180,  1  PAC.  622. 
Extra  territorial  force  of  state  laws. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Moore,  31  Neb.  629,  28  A.  S.  R.  534,  48 
N.  W.  475,  on  the  extra  territorial  force  of  state  laws. 

Distinguished  in  Missouri  P.  R.  Co.  v.  Sharitt,  43  Kan.  387,  19  A.  S.  R.  145, 
8  LJtA.  889,  23  Pac.  430,  on  how  courts  of  state  affected  by  decrees  or  acts 
of  courts  of  another  state. 
—  Exemption  laws. 

Cited  in  Broadstreet  v.  Clark,  65  Iowa,  670,  22  N.  W.  919,  holding  that  in  a 
garnishment  proceeding  in  this  state  the  exemption  laws  of  another  state  or 
territory  cannot  be  pleaded  or  relied  on  as  a  defense ;  Dinkins  v.  Cnmden-Martin 
Woodenware  Co.  99  Mo.  App.  310,  73  S.  W.  246,  holding  nonresident  not  entitled 
to  the  benefit  of  exemption  of  wages. 

Cited  in  notes  in  2  A.  S.  R.  240,  on  extraterritorial  effect  of  exemption  laws; 
19  L.R.A.  578,  on  effect  in  state  where  garnishment  is  brought  of  statutory 
exemption  at  domicil  of  principal  debtor. 

Distinguished  in  Missouri  P.  R.  Co.  v.  Sharitt,  43  Kan.  375,  19  A.  S.  R.  143, 
8  LuRjL  385,  23  Pac.  430,  holding  in  action  for  wages  it  is  no  defense  that 
defendant  had  been  garnished  in  another  state  for  such  wages  before  commence- 
ment of  action,  wages  being  exempt  in  both  states. 

Disapproved  in  Drake  v.  Lake  Shore  &  M,  S.  R.  Co.  69  Mich.  168,  13  A.  S.  R. 
382,  37  N.  W.  70,  holding  wages  due  a  nonresident  and  exempt  in  such  state  from 
garnishment  cannot  be  subjected  to  such  process  in  this  state. 
Ri^t  of  nonresident  to  claim  exemption  of  property. 

Cited  in  Williamson  v.  Kansas  &  T.  Coal  Co.  6  Kan.  App.  443,  50  Pac.  106, 
holding  resident  of  Kansas  temporarily  in  another  state  cannot  claim  property 
seized  in  such  state  to  be  exempt  except  in  action  in  which  it  is  seized. 

Distinguished  in  Kansas  aty,  St.  J.  &  C.  B.  R.  Co.  v.  Gough,  35  Kan.  1,  10 
Pae.  89,  holding  no  distinction  to  be  made  between  residents  and  nonresidents 
in  the  exemption  of  earnings  of  debtor  for  personal  services  from  garnishment. 
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Rl^t  to  garnishee  foreign  corporations. 

Cited  in  Missouri  P.  R.  Co.  v.  Maltby,  34  Kan.  125,  8  Pae.  235,  on  debt  due 
by  foreign  oorporation  as  subject  to  garnishment  in  this  state;  Pittsburg,  C.  C. 
&  St.  I^  R.  Co.  y.  Bartels,  106  Kj.  216,  56  S.  W.  152,  holding  court  in  this  stat<^ 
liss  jurisdiction  to  subject  by  garnishment  a  debt  due  to  a  non-resident  defend- 
.ant  by  a  nonresident  corporation  doing  business  in  state;  National  F.  Ins.  Co. 
V.  Chambers,  53  N.  J.  £q.  468,  32  Atl.  663,  holding  law  subjecting  foreign  cor- 
porations to  garnishment  by  non-residents  is  valid;  Baltimore  &  O.  R.  Co.  v. 
Allen,  58  W.  Va.  388,  112  A.  S.  R.  975,  3  L.R.A.(N.S.)  608,  52  S.  E.  465,  holding 
foreign  railroad  corporation  owning  and  operating  railroad  In  state  may  be  pro- 
ceeded aganist  as  a  garnishee  though  debt  contracted  without  state. 

Cited  in  reference  notes  in  34  A.  S.  R.  455,  on  garnishment  of  foreign  corpora- 
tions; 13  A.  S.  R.  301,  on  garnishment  of  foreign  corporation  for  debt  due  non- 
resident. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va.  450,  62  LJLA.  178, 
44  d.  E.  300,  holding  foreign  railroad  oorporation,  not  doing  business  in  state 
except  to  maintain  joint  office  with  other  roads  relating  to  soliciting  of  freight 
is  not  subject  to  garnishment. 
Right  to  garnishee  debt  due  nonresident. 

Cited  in  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F.  Lang  &  Co.  127  Mo.  242,  48  A. 
S.  R.  626,  27  LJLA.  651,  20  S.  W.  1010;  O^eil  t.  Nagle,  14  Daly,  492,  holding 
debt  due  a  nonresident  may  be  made  the  subject  of  attachment  under  garnishee 
process  by  resident  to  whom  non-resident  indebted;  Wyeth  Hardware  &  Mfg. 
Co.  V.  H.  F.  Lang  &  Co.  54  Mo.  App.  147,  on  debt  due  nonresident  as  subject  to 
garnishment  proceedings. 

Cited  in  reference  note  in  19  A.  S.  R.  751,  on  garnishment  of  nonresident. 

Cited  in  note  in  19  L.R.A.  577,  on  protection  of  nonresident  creditor  against 
garnishment. 
Situs  of  debt. 

Cited  in  Connor  v.  Hanover  Ins.  Co.  28  Fed.  549,  considering  the  situs  of  a  debt. 

Cited  in  notes  in  69  A.  S.  R.  122,  on  situs  of  debt  for  purpose  of  ganushment 
where  garnishee  is  a  foreign  corporation  and  the  debt  is  owing  to  a  nonresident; 
44  L.  ed.  U.  S.  211,  on  situs  of  debts  for  purpose  of  garnishment. 
Residence  of  oorporation. 

Cited  in  reference  note  in  30  A.  S.  R.  893,  on  residence  of  corporation. 
Meaning  of  "residing  without  the  state.'* 

Cited  in  reference  note  in  9  A.  S.  R.  675,  on  term  ''residing  without  the  state" 
within  meaning  of  statute  of  limitations. 
Right  of  nonresidents  to  maintain  action  in  state  courts. 

Cited  in  Bryant  v.  McGure,  44  Mo.  App.  553,  holding  suit  by  nonresident 
against  a  nonresident  may  be  maintained  in  any  county  in  which  defendant  may 
be  found. 
Property  or  debt  bound  by  garnishment. 

Cited  in  Johnson  v.  Brant,  38  Kan.  754,  17  Pac.  794,  on  what  property  bound 
by  garnishment  proceedings;  Harvey  v.  Great  Northern  R.  Co.  50  Minn.  405, 17 
LJI.A.  84,  62  N.  W.  905,  holding  pendency  of  prior  action  of  attachment,  in  an- 
other state  which  binds  the  debt  may  be  set  up  by  way  of  defense  to  a  suit  by 
the  defendant  in  the  attachment  in  this  state  to  recover  the  same  debt. 

Cited  in  note  in  20  LJUL(N.8.)  913,  on  garnishment  of  unearned  salaiy. 
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Remedy  against  Tezatioufl  foreign  8ult. 

Cited  in  Cole  v.  Cunningham,  133  U.  S.  107,  33  L.  ed.  538,  10  Sup.  Ct.  Rep. 
269,  on  equity  as  controlling  persons  within  their  jurisdiction  from  prosecuting 
suits  in  another  state. 

Cited  in  notes  in  59  A.  S.  R.  883,  on  injunction  against  suits  in  other  states 
to  evade  exemption  laws;  122  A.  S.  R.  451,  on  remedy  by  injimction  to  protect 
exemptions  against  proceedings  in  other  state. 

47  AM.  REP.  501,  CRT  v.  FOWLER,  SI  KAN.  478,   2  PAC.  580. 
Defense  of  fraud  or  mistake  In  signing  note. 

Cited  in  Chapman  v.  Veach,  32  Kan.  167,  4  Pac.  100,  holding  party  accepting 
deed  without  notice  that  it  had  been  executed  to  a  blank  grantee  would  be  pro- 
tected; SUte  V.  Matthews,  44  Kan.  596,  10  L.R.A.  308,  25  Pac  36,  on  bona  fide 
holder  of  instrument  procured  by  fraud  as  protected  against  the  innocent  maker ; 
Warden  v.  Reser,  38  Kan.  86,  16  Pac  60;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Vanord- 
sUnd,  67  Kan.  386,  73  Pac  113;  Shook  v.  Puritan  Mfg.  Co.  75  Kan.  301,  8  L.R.A. 
(N.S.)  1043,  89  Pac  653,— bn  right  of  bona  fide  holder  of  instrument  to  recov- 
er as  against  maker  who  signed  without  reading  upon  the  fraudulent  representa- 
tions of  the  procurer;  Brown  v.  Feldwert,  46  Or.  368,  80  Pac  414,  holding  de- 
fendant in  action  on  a  promissory  note  could  not  set  up  that  the  instrument  sued 
on  was  not  the  one  he  intended  to  execute,  where  he  relied  on  another's  reading 
ef  the  instrument,  and  it  was  not  shown  that  he  himself  could  not  read. 

Cited  in  notes  in  1  A.  S.  R.  320,  on  rights  of  bona  fide  holder  of  negotiable  in- 
strument mistakenly  executed  under  false  representations;  36  L.R.A.  438,  on  what 
constitutes  negligence  in  execution  of  note  precluding  defense  of  fraud  in  procur- 
ing. 

Comparison  of  handwriting. 

Cited  in  Holmberg  t.  Johnson,  45  Kan.  197,  26  Pac.  676,  holding  that  proof  of 
genuineness  of  disputed  signature  may  be  made  by  comparison  with  other  signa- 
tures admitted  to  be  genuine. 

Cited  in  note  in  62  L.R.A.  842,  on  comparison  of  handwriting. 
Competency  of  witness  aa  handwriting  expert. 

Cited  in  Heffeman  v.  O^eiU,  1  Neb.  (Unof.)  363,  96  N.  W.  244,  holding 
witness  swearing  that  he  had  made  a  special  study  of  and  had  been  an  instructor 
in  penmanship  for  twenty  five  years  and  had  given  special  attention  to  the 
eomparison  of  signatures  is  competent  to  testify  as  an  expert  in  handwriting. 

Cited  in  notes  in  63  LJI.A.  038,  on  competency  of  expert  witnesses  for  com- 
parison of  handwriting;  63  L.R.A.  940,  on  professional  knowledge  as  requisite  to 
competency  of  expert  witnesses  for  comparison  of  handwriting. 
Liability  of  maker  of  note  drawn  to  a  fictitious  person. 

Cited  in  notes  in  39  L.R.A.  426,  on  use  of  fictitious  names  of  payees  in  promis- 
sory notes  as  affecting  validity  of  instrument;  22  L.R.A.(N.S.)  502,  as  to  when 
negotiable  instrument  is  deemed  payable  to  order  of  fictitious  person  within  rule 
which  regards  such  instrument  as  payable  to  bearer. 

Disapproved  in  Armstrong  v.  National  Bank,  46  Ohio  St.  612,  16  A.  S.  R.  655, 
6  LJLA.  625,  22  N.  E.  866,  holding  maker  of  note  drawn  to  a  fictitious  person 
•or  order,  not  bound  on  where  he  is  induced  by  the  fraud  of  another  to  draw  it  in 
ibe  belief  of  the  reality  of  such  person. 
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47  AM.  REP.  507,  STATE  y.  COIX3ATE,  SI  KAN.  511,  8  PAC.  34«. 
Defense  of  former  acqnlttml. 

Cited  in  State  v.  Klugherz,  91  Minn.  406,  98  N.  W.  99,  1  A.  &  E.  Ann.  Cas.  307, 
on  sufSciency  of  plea  of  former  acquittal;  State  v.  Patterson,  66  Kan.  447,  71 
Pac.  860;  Cook  v.  State,  43  Tex.  Crim.  Rep.  182,  96  A.  S.  R.  854,  63  S.  W.  872- 
on  plea  of  former  acquittal  in  a  criminal  action;  Mitchell  v.  State,  42  Ohio  St. 
383,  on  right  of  party  in  criminal  action  to  plead  defence  of  former  jeopardy. 

Cited  in  notes  in  11  A.  S.  R.  228,  on  former  acquittal  or  conviction  as  defense; 
92  A.  S.  R,  123,  on  "carving"  or  "splitting"  offenses  within  rule  as  to  former  jeo- 
pardy; 101  A.  S.  R.  28,  on  defense  of  former  acquittal. 
—  Merger  and  bar  of  offenses. 

Cited  in  State  v.  Price,  127  Iowa,  301,  103  N.  W.  195,  holding  an  acquittal  under 
an  indictment  diarging  rape  on  a  female  under  the  age  of  consent  is  a  har  to- 
a  subsequent  proceeding  under  an  indictment  charging  incest  with  the  sane 
female  at  the  same  time;  Warren  v.  State,  79  Neb.  526,  113  N.  W.  143,  holding 
the  acquittal  of  defendant  upon  the  charge  of  murdering  a  person,  no  bar 
to  a  prosecutor  for  the  crime  of  robbing  such  person,  committed  at  or  about 
the  time  of  killing;  Re  Clyne,  52  Kan.  441,  35  Pac.  23,  on  question  of  whether 
two  criminal  acts  were  so  connected  as  to  constitute  one  transaction  aa  being  a 
question  for  the  jury;  State  v.  Moore,  86  Minn.  422,  61  L.R.A.  819,  90  N.  W.  787, 
holding  a  conviction  on  an  indictment  for  uttering  a  forged  mortgage  is  a  bar  to 
a  subsequent  conviction  for  uttering  a  forged  note  which  the  mortgage  was 
made  to  secure. 

Cited  in  note  in  61  L.RJL  819,  as  to  whether  uttering  of  different  forged 
instruments  at  one  time  constitutes  but  one,  or  more  than  one  crime. 

Duplicity  In  Indictment. 

Cited  in  State  v.  Johnson,  70  Kan.  861,  79  Pae.  732,  holding  information 
against  two  for  joint  assault  was  not  double;  State  v.  Mjelde,  29  Mont  490, 
75  Pac.  87,  considering  when  indictment  bad  for  duplicity. 
How  far  judgment  binding. 

Cited  in  Boyd  v.  Huffaker,  40  Kan.  034,  20  Pac  459,  holding  judgment  b 
replevin  action,  valid  and  binding  with  reference  to  all  matters  which  might 
with  reasonable  diligence  have  been  litigated  in  that  action. 

47  AM.  REP.  516,  HUNTIiET  t.  MATHIAS,  90  N.  C.  101. 
Implied  powers  of  agent  to  contract. 

Cited  in  Morris  v.  East  Side  R.  Co.  43  C.  C.  A.  605,  104  Fed.  409,  holding 
negotiator  of  bonds  to  pledgee  had  implied  authority  to  pledge  on  usual  terns 
and  conditions;  Etheridge  v.  Hilliard,  100  N.  C.  250,  6  S.  E.  571,  holding  direct- 
ions from  mortgagee  to  mortgagor  to  prepare  and  house  a  crop  for  market, 
authorized  the  mortgagor  to  sell  part  of  the  crop  and  use  the  proceeds  for  thai 
purpose;  St.  Louis  Gunning  Advertising  Co.  v.  Wanamaker  &  Brown,  115  Mo. 
App.  270,  90  S.  W.  737,  on  implied  powers  of  agent  as  presumed  from  his  expret^s 
authority  to  do  particular  acts. 

Cited  in  reference  notes  in  43  A.  S.  R.  788,  on  authority  of  agent;  11  A.  S.  R. 
409,  on  implied  powers  of  agents;  50  A.  R.  442,  on  power  of  manager  of  hotel  to 
bind  principal  for  care  of  carriage  furnished  guests ;  6  A.  S.  R.  37,  on  principal's 
liability  for  agent's  act  beyond  scope  of  his  autho  ity;  36  A.  S.  R.  85,  on  powerN 
of  agent  under  authority  to  receive  check  payable  to  order;  47  A.  S.  R.  637,  on 
agent's  implied  power  to  negotiate  commercial  paper. 
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«-Of  selling  asents. 

Cited  in  Haynor  Mfg.  Co.  v.  Davis,  147  N.  C.  267,  17  L.RA.(N.S.)  193,  61 
S.  E.  54,  holding  principal  liable  for  the  fraudulent  representations  of  his  agent, 
made  in  the  course  of  his  employment  and  to  induce  the  sale  of  his  goods. 

Cited  in  note  in  18  L.R.A.  667,  on  authority  of  traveling  salesmen  to  pledge 
principal's  credit  for  traveling  expenses. 

Distinguished  in  Covington  y.  Newberger,  99  N.  C.  623,  6  S.  E.  206,  holding 
in  absence  of  express  agreement  principal  not  liable  to  hotel  keeper  for  bill  run  up 
by  his  agent,  it  appearing  it  was  the  general  custom  for  such  agents  to  pay  their 
hotel  bills  in  cash. 

4  7  AM.  REP.  521,  PICKENS  v.  RYMER,   90  N.  C.   282. 
Adoption  of  one  seal  by  several  persons. 

Cited  in  Parr  v.  Greenbush,  42  Hun,  232,  holding  it  proper  for  village  to  adopt 
the  seal  used  by  the  other  parties  in  the  signing  of  the  instrument;  Rollins  v. 
Humphrey,  98  Wis.  66,  73  N.  W.  331,  holding  a  voluntary  assignment  is  not 
necessarily  void  because  of  fact  that  there  was  but  one  seal  on  the  assignee's 
bond  and  that  opposite  assignee's  signature. 
Adoption  of  seal  as  qnestion  of  fact  for  jury. 

Cited  in  Somers  v.  Florida  Pebble  Phosphate  Co.  60  Fla.  276,  39  So.  61,  hold- 
ing instrument  with  the  corporate  seal  affixed,  with  the  signatures  of  officers  of 
corporation  not  necessarily  a  sealed  instrument  as  to  the  stockholders  who  signed 
<m  back  of  instnunent  to  give  effect  to  it;  Baird  y.  Reynolds,  99  N.  C.  469,  6 
S.  £.  377,  holding  it  was  a  question  of  fact  for  the  jury  whether  the  obligor  in 
a  bond  adopted  a  scroll  affixed  to  a  bond  as  his  seaL 
What  constitutes  sealed  instrument. 

Cited  in  Philip  v.  Stearns,  20  S.  D.  220,  106  N.  W.  467,  11  A.  &  E.  Ann.  Cas. 
1108,  holding  that  mortgage  reciting  that  it  is  under  "hand  and  seal"  and  bear- 
ing word  ''seal"  after  name  of  mortgagor,  constitutes  sealed  instrument. 

47  AM.  REP.  52S,  SAVAGE  t.  IjEX:,   90  N.  C.  S20. 
How  springing  uses  arise. 

Cited  in  2  Washburn  Real  Property,  6th  ed.  §  1628,  as  to  how  springing  uses 
arise  under  Statute  of  Uses. 

47  AM.  REP.  526,  NORRIS  v.  EDWARDS,  90  N.  O.  S82. 
Presumption  of  death. 

Cited  in  reference  note  in  18  A.  S.  R.  022,  on  presumption  as  to  death. 

Cited  in  note  in  91  A.  D.  628,  on  necessity,  to  support  presumption  of  death 
from  absence,  that  person  shall  not  have  been  heard  from  during  absence. 
Evidence  as  admissible  to  exclude  presumption  of  death. 

Cited  in  Mehring  v.  McMurrian,  94  Tex.  46,  67  S.  W.  943,  on  evidence  that 
party  had  been  heard  from  as  admissible  to  exclude  presumption  of  death. 
Evidence  of  reputation  in  family  as  to  death  of  member. 

Cited  in  Re  Hurlburt,  68  Vt.  366,  35  L.R.A.  794,  35  Atl.  77  (dissenting  opinion), 
on  admissibility  in  evidence  of  reputation  in  family  as  to  death  of  member. 

4T  AM.  REP.  529,  NEAVES  v.  NORTH  STATE  MIN.  CO.  90  N.  C.  412. 
Writings  by  agent  binding  on  principal. 

GitA  in  Hall  v.  Misenheimer,  137  N.  C.  183,  107  A.  S.  R.  474,  49  S.  E.  104, 
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holding  defendant  bound  by  receipt  given  by  agent,  though  tatter's  authority  wis 
oral. 

Cited  in  n^te  in  9  L.R.A.  830,  on  commercial  paper  signed  by  one  as  agent  of 
undisclosed  principal 
—  By  memoranduin  of  sale  in  name  of  agent. 

Cited  in  Uaubelt  Bros.  v.  Rea  &  P.  Mills  Co.  77  Mo.  App.  672,  holding  though 
agent  sign  a  memorandum  for  the  sale  of  goods  alone  the  principal  may  be 
charged  by  parol  evidence  even  though  no  such  intention  expressed  on  &ce  of 
contract. 

Cited  in  note  in  11  L.R.A.  99,  on  essentials  of  memorandum  of  contract  madt 
by  agent. 

Memorandum  within  statute  of  frauds. 

Cited  in  reference  notes  in  48  A.  R.  110;  38  A.  S.  R.  866,— on  sufficiency  of 
memorandum  under  statute  of  frauds;  41  A.  S.  R.  771,  on  subsequent  memo- 
randum within  statute  of  frauds;  55  A.  R.  708,  on  necessity  of  mutuality  of  ob- 
ligation in  contracts  governed  by  statute  of  frauds. 
Parol  contracts  within  the  statute  of  frauds. 

Cited  in  Hall  v.  Fisher,  126  N.  C.  205,  35  S.  K  425,  holding  verbal  agreemoit 
which  was  part  of  the  consideration  on  the  purchase  of  land  could  not  be  en- 
forced, there  being  no  written  contract  or  memorandum  thereof. 

Right  to  ahow  consideration  for  contract. 

Cited  in  Hargrove  v.  Adoock,  111  N.  C.  166,  16  S.  £.  16,  holding  when  cod- 
tract  is  admissible  in  evidence  the  consideration  might  be  shown  for  the  pnr- 
pose  of  enforcing  it  though  none  was  mentioned  in  the  contract. 

47  AM.  KEF.  5«4,  WHITE  v.  CHOWAN  COUNTY,  »0  N.  O.  4»7. 
Non-liability  of  governmental  agencies  for  their  tortious  acts. 

Cited  in  Vail  v.  Amenia,  4  N.  D.  239,  59  N:  W.  1092,  holding  township  not 
liable  for  injuries  caused  by  failure  of  officials  to  keep  bridge  in  repair;  Bell  t. 
Johnston  County,  127  N.  C.  85,  37  S.  E.  136,  holding  county  commissioners  are 
not  liable  for  failure  to  establish  hospitals,  where  no  liability  imposed  by  stat- 
ute; Priehard  v.  Morganton,  126  N.  C.  908,  78  A.  S.  R.  679.  36  8.  E.  353, 
holding  same  where  plaintiff's  house  was  burned  to  prevent  the  spread  of  con- 
tagious diseases;  Woody  v.  State  Prison,  128  N.  C.  12,  53  L.RJ^.  855,  38  S.  E. 
131,  holding  state's  prison  could  not  be  sued  in  tort,  in  the  absence  of  express 
statutory  authority;  Jones  v.  Franklin  County,  130  N.  C.  451,  42  S.  £.  144,  on 
(bounties  as  not  liable  for  damages  in  absence  of  statutory  provisions  giving  a 
right  of  action  against  them;  Fisher  v.  New  Bern,  140  N.  C.  506,  111  A.  S.  R. 
857,  5  L.R.A.(N.S.)  542,  53  S.  E.  342,  on  governmental  agencies  as  not  liable  for 
their  torts  when  acting  in  such  capacity. 

Cited  in  note  in  68  A.  D.  294.  on  liability  of  counties  for  torts. 
Lilabllity  of  county  for  injury  caused  by  defective  bridge  or  highway. 

Cited  in  Bailey  v.  Lawrence  County,  5  8.  D.  393,  49  A.  S.  R.  881,  59  N.  W. 
219;  Japer  County  v.  AUman.  142  Ind.  578.  39  L.R.A.  58,  42  N.  £.  206;  Ueigel 
V.  Wichita  County,  84  Tex.  392,  31  A.  S.  R.  63,  19  8.  W.  562,— holding  county 
not  liable  for  injuries  caused  by  a  defective  bridge;  Madden  y.  Lancaster  Counfy, 
12  C.  C.  A.  566,  27  U.  S.  App.  528,  65  Fed.  191;  Templeton  v.  Linn  County, 
22  Or.  313,  15  L.RJl.  72^),  29  Pac.  795,— holding  same  where  plaintiff  was  in- 
jured bj  reason  of  a  defective  highway;  Battery  Park  Bank  ▼.  Madison  Counfy> 
186  N.  C  230,  47  8.  £.  1016  (dissenting  opinion),  on  same  point. 
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Cited  in  reference  notes  in  2  A.  S.  R.  591;  4  A.  S.  R.  35,— on  liability  of  coun- 
ty for  defective  bridge. 

Cited  in  note  in  39  L.RA.  84,  on  implied  liability  of  counties  for  injuries  to 
travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair. 
Delegation  of  power  to  county  officials. 

Cited  in  Cox  v.  Pitt  County,  146  N.  C.  584,  16  L.R.A.(N.S.)  253,  60  S.  E.  616, 
holding  act   of   legislature  authorizing  county  commissioners  to  order  a  new 
registration  of  voters  is  not  unconstitutional. 
Counties  and  towns  as  governmental  agencies. 

Cited  in  Jones  v.  Stokes  Coimty,  143  N.  C.  59,  55  S.  £.  427,  on  constitutional 
recognition  of  counties  and  towns  as  government  agencies. 
Political  status  of  counties. 

Cited  in  Manuel  v.  Cumberland  County,  98  N.  C.  9,  3  S.  £.  829;  Jones  v.  Madi- 
son County,  135  N.  C.  208  (dissenting  opinion) ;  Jones  v.  Madison  County,  137 
N.  C.  579, — on  the  political  status  of  counties. 
LfC^slative  control  over  govemmental  agencies. 

Cited  in  Dare  County  t.  Currituck  County,  95  N.  C.  189,  holding  legislature 
has  power  to  create  new  counties  out  of  territory  theretofore  embraced  in  exist- 
ing counties;  Brown  v.  Hertford,  100  N.  C.  92,  5  S.  £.  178,  on  nature  and  ex- 
tent of  the  powers  of  the  legislature  in  creating  and  controlling  municipal  cor- 
porations; Barksdale  v.  Sampson  County,  93  N.  C.  472  (dissenting  opinion) ; 
State  ex  rel.  Tate  v.  Haywood  County,  122  N.  C  812, — on  legislative  c<mtrol 
of  counties;  Burgin  v.  Smith,  151  N.  C.  661,  66  S.  E.  607,  holding  that  legis- 
lature has  power  to  control  and  govern  counties  as  its  political  agencies  and 
county  authorities  cannot  exceed  special  authority  given. 
Municipal  control  of  streets  and  highways. 

Cited  in  Tate  v.  Greensboro,  114  N.  C.  392,  24  L.R.A.  671,  19  8.  E.  767,  on 
discretion  vested  in  a  municipal  corporation  in  the  maintenance  of  its  streets. 

Cited  in  reference  note  in  12  A.  S.  R.  115,  on  municipal  duty  as  to  streets. 

47  AM.  KEP.  588,  CliARK  v.  ATKINS,  80  N.  C.  689. 
Construction  of  wills  aa  to  property  described. 

Cited  in  Wentworth  v.  Rochester,  63  N.  H.  244,  holding  if  will  contains  no 
residuary  clause  and  it  manifestly  appears  to  be  the  testator's  intention  to  dis- 
pose of  all  of  his  property,  the  words  "all  my  moneys,  after  paying  all  my  just 
debts"  may  pass  deposits  in  savings-bank  and  railroad  stock;  Capehart  v. 
Burms,  122  N.  C.  119,  42  L.R.A.  152,  29  S.  E.  97  (dissenting  opinion),  on  terms 
of  wiU  to  be  construed  with  reference  to  property  owned  by  testator. 

47  AM.  RGP.  541,  STATE  v.  WHjLIAMS,  80  N.  C.  724. 
Store  aa  ''dwelling  house"  in  burglary. 

Cited  in  State  v.  Pressley,  90  N.  C.  730;  State  v.  Foster,  129  N.  0.  704,  40 
S.  E.  209, — holding  a  person  may  be  convicted  of  burglary  in  the  first  degree 
for  breaking  into  a  store  room  where  there  is  a  bed  room  attached  and  in  which 
one  regularly  sleeps. 

Cited  in  reference  note  in  2  A.  S.  R.  391,  on  stores  as  subject  to  burglary. 

47  AM.  REP.  544,  STATE  v.  HOLT,  80  N.  C.  748. 
"Waiver  of  trial  by  Jury  In  criminal  cases. 

Cited  in  State  v.  Moody,  150  N.  C.  847,  64  S.  E.  431,  holding  that  in  criminal 
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cafe  defendant  must  be  tried  by  jury,  and  there  can  be  no  demurrer  to  evidence; 
Schick  V.  United  States,  195  U.  S.  65,  49  L.  ed.  99,  24  Sup.  Ct.  Rep.  820,  1  A. 
A  E.  Ann.  Gas.  585  (dissenting  opinion) ;  State  ▼.  Wells,  142  N.  C.  590,  55  &  E. 
210;  State  v.  Ck)ttrill,  31  W.  Va.  162,  6  S.  E.  428,— on  right  of  defendant  in 
criminal  action  to  waive  trial  by  jury ;  State  v.  Best,  111  N.  C.  638,  15  S.  E. 
930,  on  impairment  of  criminal's  right  of  trial  by  jury;  State  v.  Leeper,  146 
N.  C.  655,  61  S.  E.  585  (dissenting  opinion),  on  right  of  defendant  in  a  crimi- 
nal action  to  a  verdict. 

Cited  in  notes  in  5  L.R.A.  836,  on  right  to  waive  trial  by  jury  in  criminal 
case;  11  L.R.A.(N.S.)   1138,  on  validity  of  waiver  of  jury  trial  in  criminal  ac- 
tion. 
Number  of  Jurors  necessary  to  validity  of  verdict. 

Cited  in  note  in  43  L.R.A.  78,  on  necessity  of  unanimity  of  jury  to  validity  of 
verdict. 

47  AM.  RSP.   549,  GREUSEL  v.  HUBBARD,   51   BaCH.   95,   1%  N.  W. 

248. 
liiability  on  second  or  later  indorsement  of  n^^otiable  note. 

Cited  in  Brewer  v.  Boynton,  71  Mich.  254,  39  N.  W.  49,  holding  endorser  of 
a  note  who  signs  his  name  below  ttlat  of  the  payee,  to  whose  order  it  is  drawn 
is  liable  as  a  subsequent  and  not  as  a  joint  indorser;  People's  Bank  v.  Rockwood, 
59  Minn.  420,  61  N.  W.  457,  holding  party  indorsing  note  after  the  indorsement 
of  the  nominal  payee,  is  liable  not  as  maker  but  as  second  indorser. 

Cited  in  reference  note  in  19  A.  S.  R.  714,  on  indorsement  of  negotiable  instru- 
ments. 

Cited  in  note  in  4  E.  R.  C.  550,  on  order  of  liability  of  parties  to  bill  or  note. 
Mutual  rights  of  parties  to  note  or  indorsement. 

Cited  in  Sweet  v.  Woodin,  72  Mich.  393,  40  N.  W.  471,  holding  between  par- 
ties one  who  indorsed  above  payee  became  joint  maker. 
Indorsement  without  recourse. 

Cited  in  note  in  12  L.R.A.  371,  on  indorsement  and  transfer  of  conmiereial 
paper  without  recourse. 
Parol  evidence  to  show  right  of  parties  under  blank  indorsement  of  note. 

Cited  in  Borden  v.  Fletcher,  131  Mich.  220,  91  N.  W.  145,  on  parol  as  admis- 
sible to  show  that  person  indorsing  a  note  was  liable  as  a  joint  maker;  Cook  v. 
Brown,  62  Mich.  473,  4  A.  S.  R.  870,  29  N.  W.  46;  Holmes  v.  First  Nat  Bank, 
38  Neb.  326,  41  A.  S.  R.  733,  56  N.  W.  1011,— holding  as  between  parties  to  a 
note  their  actual  contract  may  be  shown  but  a  blank  indorsement  cannot  be 
qualified  by  parol  as  to  bona  fide  holders. 

4  7  AM,  REP.  551,  FERRIS  v.  WlliCOX,  51  MICH.  105,  16  N.  W.  252. 
liand  contracts  construed  as  mortgages. 

Cited  in  Gamble  v.  Ross,  88  Mich.  315,  50  N.  W.  379,  holding  an  executory 
land  contract  and  an  assignment  thereof  by  vendee,  as  security  for  debt  author- 
izing vendor  to  convey  the  land  to  the  assignees,  would  be  treated  as  a  mortgage; 
Knight  V.  Hartman,  81  Mich.  462,  45  N.  W.  1008,  on  the  construction  of  a  land 
contract. 
Absolute  deed  as  sale  or  mortgage. 

Cited  in  McMillan  v.  Bissell,  63  Mich.  66,  29  N.  W.  737;  Clark  v.  Laadon,  W 
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Mich.  83,  61  N.  W.  357;  Sanders  v.  Ayera,  63  Neb.  271,  88  N.  W.  626,— holding 
on  facts  deed  absolute  on  face  would  be  construed  to  be  a  mortgage;  Gassert  v. 
Bogk,  7  Mont.  686,  1  L.R.A.  240,  19  Pac.  281,  on  determination  of  whether  a 
conveyance  of  realty  a  sale  or  a  mortgage;  Knight  v.  Hartman,  93  Mkh.  60, 
62  N.  W.  1044,  on  whether  deed  of  mortgaged  premises  made  by  mortgagor  to 
heirs  of  mortgagee  on  surrender  of  mortgage  and  execution  of  contract  of  sale 
by  such  grantees  for  less  sum  than  mortgage  debt  amounted  to  absolute  sale 
or  mortgage. 
—  Title  on  default. 

Distinguished  in  Flynn  v.  Holmes,  146  Mich.  606,  11  L.RA.(N.S.)  209,  108 
N.  W.  686,  holding  under  a  deed  absolute  given  as  security,  the  legal  title  re- 
mains in  the  mortgagor  who  is  entitled  to  protection  of  his  rights  in  a  court  of 
law. 

Sufficiency  of  evidence  to  show  deed  absolute. 

Cited  in  Wilson  v.  McWilliams,  16  S.  D.  96,  91  N.  W.  463,  on  evidence  neces- 
sary to  show  deed  absolute  on  face  a  mortgage. 
Surrender  and  cana^IIation  of  note  mm  exttn^nlslilng  debt. 

Cited  in  Gibbons  v.  Joseph  Gibbons  Consol.  Min.  &  Mill.  Co.  37  Colo.  96,  86 
Pac  94,  11  A.  ft  E.  Ann.  Cas.  323,  on  surrender  and  cancellation  of  a  note  as  not 
necessarily  extinguishing  a  debt. 

47  AM.  REP.  655,  HARDIN  t.  SBCOND  BAPTIST  CHURCH,  61  MICH. 

137,  16  N.  W.  311. 
ESxpulsion  of  members  of  church. 

Cited  in  Hundley  ▼.  Collins,  131  Ala.  234,  90  A.  S.  R.  83,  32  So.  676;  Sale  v. 
First  Regular  Baptist  Church,  62  Iowa,  26,  49  A.  R.  136,  17  N.  W.  143,— holding 
mandamus  would  not  lie  to  compel  a  religions  corporation  to  reinstate  a  member 
of  the  church  who  had  been  expelled  therefrom  in  m  case  where  the  expulsion 
was  not  a  corporate  act  and  did  not  affect  any  ciyil  right  of  expelled  member; 
Reinke  v.  German  Evangelical  Lutheran  Trinity  Church,  17  S.  D.  262,  96  N.  W. 
90,  holding  an  incorporated  religious  society  is  not  liable  for  the  expulsion  of  a 
member  by  the  congregation;  Fadness  v.  Braunborg,  73  Wis^  267,  41  N.  W.  84, 
holding  the  dismissal  of  one  minister  by  the  majority  and  the  onployment  of 
another  does  not  operate  as  a  wrongful  expulsion  of  the  minority  who  adhere 
to  former  minister. 

Cited  in  reference  notes  in  49  A.  R.  136,  on  right  to  compel  reinstatement 
of  member  expelled  from  church;  12  A.  S.  R.  267,  on  liability  of  trustees  of  re- 
ligious society  for  expulsion  from  church  organization. 

Cited  in  note  in  8  L.R.A.  196,  on  mandamus  to  obtain  reinstatement  in  club 
or  other  social  organization. 
Religions  corporations  and  chnrch  organization  thereof  distinguished. 

Cited  in  Wilson  v.  Liyingstcme,  99  Mich.  694,  68  N.  W.  646,  holding  a  religious 
society  could  not  be  enjoined  from  conveying  its  property  or  using  it  in  any 
other  way  than  that  prescribed  by  the  religious  corporation  with  which  it  had 
been  affiliated;  Bruce  v.  Central  M.  £.  Church,  147  Mich.  230,  10  L.R.A.(N.S.) 
74,  110  N.  W.  961,  11  A.  Jt  E.  Ann.  Cas.  160,  on  recognition  of  a  distinction  be- 
tween religious  corporations  and  church  with  which  affiliated;  Baxter  v.  McDou- 
neU,  165  N.  Y.  83,  40  L.R.A.  670,  49  N.  E.  667;  Nance  v.  Busby,  91  Tenn.  303, 
15  L.R.A.  801,  18  8.  W.  874,— distinguishing  between  a  religious  corporation 
and  a  church  organized  from  it. 
Am.  Rep.  Vol.  XIX.— 34. 
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Cited  in  note  in  13  L.R.A.  199,  on  distinction  between  church  and  corporA^ 
tion. 
Statute  proTldinff  for  church  organization,  construed. 

Cited  in  Buettner  v.  Frazer,  100  Mich.  179,  68  N.  W.  834,  holding  statute  which 
provides  for  the  organization  of  religious  societies,  indicates  who  may  be  mtm- 
bers  of  the   corporation   but  does   not  determine   the  qualification  of  eburtli 
members. 
Jurisdiction  over  religious  societies. 

Cited  in  note  in  90  A.  S.  R.  41,  on  jurisdiction  over  religious  societies. 

47  AM.  REP.  S57,  PEOPLE  v.  WEITHOFF,  51   MICH.   203,   1«  N.  W. 

442. 
Statutory  crimes  of  gaming  or  keeping  gambling  rooms. 

Cited  in  Mace  v.  State,  58  Ark.  79,  22  8.  W.  1108,  holding  baseball  is  a  "game 
of  skill"  within  statute  which  makes  betting  on  any  game  of  hazard  or  skill  an 
offense. 

Cited  in  reference  notes  in  51  A.  8.  R.  560.  on  playing  cards  for  ^Hreats''  ts 
gaming;  74  A.  S.  R.  580,  on  horse  racing  as  gaming. 

Cited  in  note  in  7  L.R.A.(N.S.)  901,  on  horse  racing  as  a  game  within  gam- 
bling statutes. 
-*  Gaming  house  or  rooms. 

Cited  in  Morgan  v.  State,  42  Tex.  Crim.  Rep.  422,  60  S.  W.  763,  holding  court 
sufficiently  charged  what  ccmstituted  a  gaming  house;  St.  Louis  Fair  Asso.  v. 
Carmody,  151  Mo.  566,  74  A.  S.  R.  571,  52  8.  W.  365,  on  what  constitutes  the 
keeping  of  a  gambling  house  within  meaning  of  law;  Miller  v.  State,  35  Tex. 
Crim.  Rep.  650,  34  S.  W.  959,  as  defining  what  constituted  a  gaming  house. 

Cited  in  reference  note  in  32  A.  S.  R.  535,  as  to  what  evidence  will  sustain 
verdict  of  keeping  gaming  room. 
-*  Keeping  pool  selling  rooms  or  rooms  for  betting  on  races. 

Cited  in  McBride  v.  State,  39  Fla.  442,  22  So.  711;  Thrower  v.  State,  117  Gjl 
753,  45  8.  E.  126, — holding  the  maintenance  of  a  house  for  the  purpose  of  bet- 
ting on  horse  races  is  keeping  a  gaming  house  though  betting  on  races  not 
prohibited;  People  v.  Weithoff,  93  Mich.  631,  ,32  A.  S.  R.  532,  53  N.  W.  784. 
holding  the  keeping  of  a  room  where  wagers  might  be  laid  and  executed  on 
horse  races  to  be  held  in  different  parts  of  the  count r\',  constituted  the  keep- 
ing of  a  gaming  room  within  the  statute:  State  v.  Nease.  46  Or.  433,  80  Par. 
897,  holding  a  pool  room  in  which  persons  congregate  to  bet  upon  horse  race* 
reported  to  the  proprietor  by  telegraph  is  a  gaming  house;  State  v.  Shanklin. 
51  Wash.  35,  97  Pac.  969,  holding  that  selling  pools  on  horse  races  in  public 
house  is  gambling  under  code. 

Distinguished  in  State  v.  Shaw.  39  ^finn.  153,  39  N.  W.  305,  where  indictment 
was  for  keeping  "gambling  devices"  to  wit  boards  and  lists  for  pool  selling. 
-*  Selling  pools  or  bets  on  races. 

Cited  in  State  v.  Vaughan,  81  Ark.  117,  118  A.  S.  R.  29,  7  L.R.A.(N.S.)  899. 
98  S.  W.  685,  11  A.  &  E.  Ann.  Cas.  277,  holding  pool  room  where  pools  on 
horse  races  are  sold  and  cashed  is  a  nuisance  at  common  law;  Miller  v.  United 
States,  6  App.  D.  C.  6,  holdig  book-making  on  a  horse  race  is  a  game  of  cbaoce 
or  gambling  device  within  meaning  of  statute;  State  v.  Howard,  9  Ind.  App. 
635,  37  N.  E.  27,  holding  the  leasing  of  grounds  for  the  purpose  of  using  it 
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for  apparatus  necessary  in  recording  and  registering  bets  and  selling  pools  upon 
results  of  races  was  a  leasing  of  the  ground  for  gambling  purposes;  Opinion  of 
Justices,  73  N.  H.  625,  63  Atl.  605,  6  A.  A;  E.  Ann.  Gas.  689,  holding  the  racing 
of  horses  a  game,  and  any  form  of  betting  on  it  gambling;  State  v.  Stripling, 
113  Ala.  120,  36  L.R.A.  81,  21  So.  409,  on  betting  on  horse  racing  as  a  game 
within  meaning  of  statute  against  gaming;  Jsunes  v.  State,  63  Md.  242  (dissent- 
ing opinion),  on  selling  of  pools  on  horse  races  and  the  keeping  of  room  where 
pools  are  sold  as  constituting  offense  within  meaning  of  statute  against  gambl- 
ing. 

Cited  in  reference  notes  in  83  A.  S.  R.  478,  on  what  constitutes  book  making 
and  pool  selling;  118  A.  S.  R.  37,  on  book  making  or  pool  selling  as  gambling 
or  gaming;  124  A.  S.  R.  1041,  on  betting  on  result  of  horse  race  as  gaming. 

Distinguished  in  Detroit  Driving  Club  v.  Fitzgerald,  109  Mich.  670,  67  N.  W. 
899,  holding  a  club  one  of  the  purposes  of  which  is  to  provide  facilities  for 
improving,  training  and  exhibiting  horses  at  meetings  to  be  held  during  year 
is  lawful. 

—  Safllclency  of  indictments. 

Cited  in  State  v.  Way,  76  Kan.  928,  14  L.R.A.(N.S.)    603,  93  Pac.  159,  on 
sufficiency  of  indictment  charging  defendant  with  keeping  a  gambling  device. 
Gambling  contracts. 

Cited  in  Desgain  y.  Wessner,  161  Ind.  206,  67  N.  E.  991,  holding  a  wrestling 
match  such  a  game  that  a  wager  lost  thereon  might  be  recovered  under  statute 
so  providing;  Spies  v.  Rosenstock,  87  Md.  14,  39  Atl.  268,  holding  a  promissory 
note  given  in  the  formation  of  a  partnership  for  the  purpose  of  making  books 
on  races  to  be  run  in  another  state,  is  void. 

47  AM.  REP.  S66,  MITOHELI^  y.  CHICAGO  &  G.  T.  R.  CO.  51  MICH. 

236,  16  N.  W.  S88. 
Negligence  of  carrier  of  passengers  In  stopping  and  starting. 

Cited  in  Bartley  v.  Metropolitan  Street  R.  Co.  148  Mo.  124,  49  S.  W.  840, 
holding  passenger  could  not  recover  for  injuries  received  by  the  starting  of  a 
car  with  a  jerk  where  it  was  not  shown  that  apparatus  was  defective  or  that 
the  gripman  unskillfully  handled  the  car;  Holt  v.  Southwest  Missouri  Electric 
R.  Co.  84  Mo.  App.  443,  holding  no  liability  where  plaintiff  was  struck  by  brake 
which  became  unfastened  as  he  attempted  to  board  car  where  it  was  not  shown 
that  brake  was  defective  or  that  motorman  was  in  any  way  negligent  in  its 
operation. 

Cited  in  note  in  50  A.  R.  277,  on  liability  of  railway  company  for  injury  to 
passenger  in  alighting  due  to  the  position  of  the  train  at  the  station. 

—  At  stops  not  for  passengers. 

Cited  in  McCarty  v.  St.  Louis  k  S.  R.  Co.  106  Mo.  App.  396,  80  8.  W.  7,  hold- 
ing carrier  not  negligent  where  party  attempted  to  board  car  at  a  place  it  did 
not  receive  passengers  and  is  injured  by  the  sudden  starting  of  the  car,  the 
carmen  in  charge  not  knowing  of  his  attempt. 

Cited  in  reference  notes  in  1  A.  S.  R.  712,  on  liability  of  carrier  stopping 
before  station  announced  has  been  reached;  10  A.  S.  R.  377,  on  liability  of  rail- 
road company  for  injury  to  passenger  alighting  at  wrong  place. 

Cited  in  notes  in  21  L.R.A.  360,  on  injuries  to  persons  getting  <^  where  train 
makes  preliminary  stop. 
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—  Stop  after  annoonclnc:  statloii* 

Cited  in  Diggi  t.  LouisrUle  ft  K.  R.  Co.  14  L.RJL(N.S.)  1029,  84  C.  C.  A. 
330,  156  Fed.  564,  holding  the  announcement  of  station  followed  by  a  stoppage 
of  train  on  trestle  before  reaching  station  did  not  constitute  such  negligence  ss 
to  constitute  carrier  liable,  where  in  night  time  passenger  stepped  off  and  was 
killed  he  not  having  been  warned  that  station  was  not  reached. 

Cited  in  note  in  15  L.RJl.  848,  on  effect  of  announcement  oi  station  1^  carrier. 

Distinguished  in  Memphis  &  L.  R.  R.  Co.  v.  Stringfellow,  44  Ark.  322,  51  A 
R.  598,  holding  defendant  railroad  company  negligent  where  train  stopped  in 
night  time  after  station  had  been  announced  without  warning  pase^igers  thut 
station  had  not  yet  been  reached. 

Passenger's  contributory  negligence  In  boarding  or  leaving  train  at  im- 
proper place  or  time. 

Cited  in  Blevins  v.  Atchison,  T.  A  S.  F.  R.  C6.  3  Okla.  512,  41  Pac  92,  holding 
party  who  steps  from  train  in  the  night  time  on  its  stopping,  without  waiting 
to  ascertain  whether  it  had  reached  the  station  or  that  the  spot  was  suitable 
to  alight,  guilty  of  such  contributory  negligence  as  will  bar  a  recovery;  Moore 
V.  Woonsocket  Street  R.  Co.  27  R.  I.  450,  114  A.  S.  R.  59,  63  Atl.  313,  holding 
evidence  that  white  poles  along  street  were  stopping  places  for  passoigers  to 
alight  or  board  cars,  admissible  in  action  where  plaintiff  was  injured  while 
stepping  from  car;  Fisher  v.  West  Virginia  ft  P.  R.  Co.  39  W.  Va.  366,  23  LJLA. 
758,  19  S.  E.  578;  Wolf  v.  Chicago  A  N.  W.  R.  Co.  131  Wis.  335,  111  N.  W. 
514,  on  acts  of  passenger  as  amounting  to  contributory  negligence. 

Distinguished  in  Van  Ostran  v.  New  York  C.  A  H.  R.  R.  Co.  35  Hun,  590, 
holding  negligence  of  passenger  in  stepping  from  moving  train  no  bar  to  his 
recovery  where  such  act  did  not  contribute  to  the  accident. 

—  licaving  car  on  Its  stopping  after  announcement  of  station. 

Cited  in  Smith  v.  Georgia  P.  R.  Co.  88  Ala.  538,  16  A.  S.  R.  63,  7  L.R.A.  323, 
7  So.  119,  holding  plaintiff  could  not  recover  for  injury  received  by  stepping  from 
train  before  reaching  station  which  had  been  announced  before  train  came  to  a 
stop,  it  being  in  the  daytime;  Shaw  v.  Seaboard  Air  Line  R.  Co.  143  N.  C.  312, 
55  S.  £.  713,  holding  the  announcement  of  the  name  of  the  station  followed  by 
a  full  stoppage  of  the  train  is  ordinarily  a  notification  that  it  has  arrived  at 
the  usual  place  of  landing  passengers;  Jacob  v.  Flint  A  P.  M.  R.  Co.  105  Mich. 
450,  63  N.  W.  502,  holding  passenger  negligent  as  matter  of  law  in  stuping 
off  in  dark  while  train  was  moving  forward  after  announced  stop. 

Distinguished  in  Hooks  v.  Alabama  A  V.  R.  Co.  73  Miss.  145,  18  So.  925, 
holding  passenger  who  was  a  stranger  in  neighborhood  might  recover  where  in- 
jured in  alighting  upon  the  station  being  announced  and  train  stopping  before 
reaching  staticm. 
Burden  of  proof  of  negligence. 

Cited  in  Thurston  v.  Detroit  United  R.  Co.  137  Mich.  231,  100  N.  W.  395; 
Wabash,  St  L.  A  P.  R.  Co.  v.  Locke,  112  Ind.  404,  2  A.  S.  R.  193,  14  N.  S. 
391, — on  the  burden  of  proof  being  on  injured  party  to  show  negligence  and 
that  the  injury  was  the  natural  and  probable  consequences  of  such  n^ligenoe. 

Cited  in  note  in  116  A.  S.  R.  116,  on  effect  of  rule  as  to  burden  of  proving 
oontributory  negligence  upon  the  presumption  of  due  care. 
Presumption  as  to  negligence  from  fact  of  accident. 

Cited  in  Chicago  A  E.  I.  R.  Co.  v.  Reilly,  212  111.  506,  103  A.  S,  R.  243,  72 
N.  E.  454,  holding  negligence  will  not.be  presumed  when  nothing  is  done  out  of 
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the  UBoal  oonne  of  tmsiness  and  such  course  is  not  itself  improper;  Toomey 
T.  Eureka  Iron  &  Steel  Works,  89  Mich.  249,  50  N.  W.  850,  holding  evidence  of 
mere  fact  of  accident  not  sufficient  to  impose  a  liability  on  defendants  for  neg- 
ligence; Illinois  C.  R.  Go.  ▼.  Hobbs,  58  111.  App.  130;  Schindler  v.  Milwaukee,  L. 
S.  ft  W.  R.  Co.  77  Mich.  136,  43  N.  W.  911,— on  negligence  as  not  presumed  from 
mere  fact  of  accident;  De  Yoe  ▼.  Seattle  Electric  Co.  53  Wash.  588,  102  Pac. 
446,  holding  that  presumption  of  negligence  does  not  arise  from  injury  to  pas- 
senger on  cable  car  resulting  from  sudden  jerking  of  car,  unless  such  jerking 
is  extraordinary. 

Cited  in  notes  in  113  A.  S.  R.  988,  on  creation  of  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries;  6  A.  S.  R.  792,  794,  on 
presumption  of  negligence  when  injury  has  been  suffered  and  evidence  fails  to 
Aow  who  was  at  fault;  15  L.ILA.  39,  aa  to  presumption  of  negligence  against 
carrier  from  injury  to  passenger  while  alighting  or  disembarking. 
Doty  of  persons  to  know  regulations  and  practices  of  carriers. 

Cited  in  North  Birmingham  Street  R.  Co.  v.  Calderwood,  89  Ala.  247,  18  A. 
8.  R.  106,  7  So.  360;  Jackson  v.  Grand  Ave.  R.  Co.  118  Mo.  199,  24  S.  W.  192, 
holding  residents  of  a  municipality  are  bound  to  take  notice  of  municipal 
ordinances  and  rules  and  regulations  for  the  operation  of  cars  on  street  rail- 
way; Jacob  T.  Flint  k  P.  M.  R.  Co.  106  Mich.  460,  63  N.  W.  602,  on  railroad 
passengers  being  presumed  to  know  the  everyday  incidents  of  railroad  travel. 
Necessity  that  wrongful  act  be  tlie  proximate  cause  of  Injury. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  Welch,  25  Ind.  App.  308,  81  A.  8.  R.  102, 
58  N.  E.  88,  holding  no  liability  on  part  of  railroad  company  where  its  negligent 
act  in  running  train  at  excessive  speed  through  town  was  not  the  natural  and 
proximate  cause  of  the  injury. 
Actionable  negligence. 

Cited  in  Cleghom  v.  Thompson,  62  Kan.  727,  54  L.R.A.  402,  64  Pac.  606, 
on  what  actionable  negligence  must  consist  in. 
Degree  of  care  required  of  railroad  company  on  management  of  road. 

Cited  in  Smead  v.  Lake  Shore  &  M.  S.  R.  Co.  58  Mich.  200,  24  N.  W.  761, 
on  the  degree  of  care  required  of  railroad  in  the  manner  of  conducting  road; 
Moore  t.  Saginaw,  T.  &  H.  R.  Co.  115  Mich.  103,  72  N.  W.  1112,  on  conmion 
carrier  as  not  being  an  insurer  of  safety  of  passengers. 

Cited  in  note  in  7  A.  S.  R.  831,  833,  on  carrier's  duty  to  inform  passengers, 
where  information  would  tend  to  prevent  exposure  to  danger  and  injury. 
Negligence  as  question  of  law  or  fact. 

Cited  in  Novock  v.  Michigan  C.  R.  Co.  63  Mich.  121,  29  N.  W.  625,  holding 
case  should  not  have  gone  to  jury  it  appearing  from  the  facts  that  plaintiff 
paid  no  heed  to  the  risk  that  was  patent,  acting  as  he  saw  others  act;  Carver 
V.  Detroit  &  S.  PL  Road  Co.  61  Mich.  584,  28  N.  W.  721,  on  question  of  negli- 
gence as  whether  of  law  or  of  fact  for  jury;  Powers  v.  Pere  Marquette  R.  Co. 
148  Mich.  379,  166  N.  W.  1117,  on  case  being  not  one  for  jury  where  under  the 
evidence  the  cause  of  the  accident  is  purely  conjectural. 

47  AM.  RJSP.   569,   HATHAWAY  t.   MICHIGAN  C.  R.   CO.    51   MICll^ 

25S,   16  N.  W.  684. 
liability  of  railroad  company  to  brakeman  injured  in  coupling  cars. 

Cited  in  Wormell  v.  Maine  C.  R.  Co.  79  Me.  397,  1  A.  S.  R.  321,  10  AtL 
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40,  holding  there  eould  be  no  recovery  for  injury  received  while  attanpting  to 
couple  cars  he  being  aware  of  the  defective  condition  and  dang^*  incident  to 
making  the  attempt;  Lothrop  v.  Fitchburg  R.  Co.  150  Mass.  423,  23  N.  E.  227, 
holding  there  could  be  no  recovery  for  the  death  of  brakeman  oeeuniiig  while 
coupling  cars,  the  danger  being  an  obvious  one  and  one  which  might  have  been 
avoided;  Brennan  v.  Michigan  C.  R.  Co.  93  Mich.  156,  53  N.  W.  358,  holding  there 
could  be  no  recovery  for  death  of  brakeman  caused  while  attempting  to  eouple 
ears  loaded  with  logs  where  the  defendant  company  had  issued  orders  forbidding 
employees  t«  attempt  to  couple  such  cars  by  hand;  Ragon  v.  Toledo,  A.  A.  1 
N.  M.  R.  Co.  97  Mich.  265,  37  A.  S.  R.  336,  56  N.  W.  612,  holding  plaintiff  in- 
jured while  attempting  to  uncouple  moving  cars,  by  stepping  into  excavation 
between  ties  could  not  recover  where  such  condition  was  an  open  visible  one  tnd 
plaintiff  having  frequently  been  over  track  should  have  known  of  its  condition; 
Darracott  v.  Chesapeake  ft  O.  R.  Co.  83  Va.  288,  5  A.  S.  R.  266,  2  8.  B.  611. 
holding  brakeman  could  not  recover  for  injuries  received  in  making  a  coupling 
where  he  attempted  to  make  a  particular  coupling  while  train  in  motion  which 
was  against  rules  of  company. 

—  Defective  couplings  or  drawheads. 

Cited  in  Bennett  v.  NoHhem  P.  R.  Co.  2  N.  D.  112,  13  L.R.A.  466,  49  N.  W. 
408;  Karrer  v.  Detroit,  G.  H.  ft  M.  R.  Co.  76  Mich.  400,  43  N.  W.  370,— holding 
experienced  brskeman  injured  by  reason  of  defective  coupling  on  car  oould  not 
recover  where  he  failed  to  examine  and  see  if  it  was  in  good  condition  contrary 
to  specific  directions  of  defendant  company. 

—  Cars  with  unequal  drawbars  or  double  deadwoods. 

Cited  in  Brewer  v.  Flint  ft  P.  M.  R.  Co.  56  Mich.  620,  23  N.  W.  440,  holding 
brakeman  could  not  recover  for  injury  received  while  attempting  to  couple  cars, 
the  draw  bar  uf  one  which  was  lower  than  the  other  but  which  condition  wss 
open  and  visible  to  plaintiff;  Kelly  v.  Abbot,  63  Wis.  307,  53  A.  R.  292,  23  K. 
.  W.  890,  holding  railroad  company  not  liable  where  brakeman  was  killed  while 
attempting  to  couple  caboose  and  freight  car  of  another  road,  by  reason  of  the 
difference  in  height  of  the  coupling  irons. 
Negligence  on  part  of  carrier  in  receiving  nonstandard  foreign  cars. 

Cited  in  Kohn  v.  McNulta,  147  U.  S.  238,  37  L.  ed.  160,  13  Sup.  Ct.  Rep.  298: 
Northern  P.  R.  Co.  v.  Blake,  11  C.  C.  A.  93,  27  U.  S.  App.  190,  63  Fed.  45: 
Louisville  ft  N.  R.  Co.  v.  Boland,  96  Ala.  626,  18  L.RJI.  260,  11  So.  667;  Thomss 
V.  Missouri  P.  R.  Co.  109  Mo.  187,  18  S.  W.  980;  Chicago,  B.  ft  Q.  R.  Co.  v.  C^ir- 
tis,  51  Neb.  442,  06  A.  S.  R.  456,  71  N.  W.  42,— holding  it  no  negligence  on  part 
of  railroad  company  in  receiving  and  drawing  cars  of  another  road  equipped  witli 
a  different  style  of  dead  woods. 
Duty  of  master  as  to  latest  improved  precautions  for  safety. 

Cited  in  Illick  v.  Flint  ft  P.  M.  R.  Co.  67  Mich.  632,  35  N.  W.  708,  holding  r 
railroad  company  cannot  be  required  to  remove  a  bridge  which  is  without  fault 
in  its  construction  and  in  good  repair  because  some  engineer  pronounced  it  not 
as  good  as  some  other  kind. 
Assumption  of  risk  by  employee. 

Cited  in  Russell  v.  Minneapolis  ft  St.  L.  R.  Co.  32  Minn.  230,  20  N.  W.  147, 
holding  it  necessary  to  the  assumption  of  risk  by  employee  that  he  understood 
the  risk  or  by  the  exercise  of  common  observation  ought  to  have  understood 
the  risk;  Bowers  v.  Star  Logging  Co.  41  Or.  301,  68  Pac.  516.  holding  there  was 
no  assumption  of  risk  on  part  of  iitexperienced  youth  who  had  not  been  warned 
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of  the  dftngera  attendant  on  the  particular  task  set  him,  or  its  proper  manage- 
ment explained  to  him;  Hayzel  v.  Columbia  R.  Co.  19  App.  D.  C.  359;  Hewitt 
V.  Flint  A,  P.  M.  R.  Co.  67  Mich.  61,  34  N.  W.  669;  Alcorn  v.  phicago  k  A.  R. 
CTo.  108  Mo.  81,  18  S.  W.  188;  Epperson  v.  Postal  Teleg.  Cable  Co.  155  Mo.  346, 
JSO  S.  W.  795,— on  assumption  of  risk  by  employee. 

Cited  in  reference  notes  in  47  A.  R.  690,  on  servant's  assumption  of  risk  in 
coupling  ears;  1  A.  S.  R.  631,  on  assumption  by  servant  of  risk  of  defects  in 
machinery  or  appliances;  66  A.  S.  R.  472,  on  liability  to  railroad  employee  in- 
jured by  cars  of  another  company. 

Cited  in  note  in  92  A.  D.  215,  on  risk  assumed  by  servant;  77  A.  D.  223,  as 
to  when  servant  assumes  risk  of  dangerous  machinery  and  appliances. 
«•  Obviousnefla  of  risk. 

Cited  in  Mynning  v.  Detroit,  L.  k  N.  R.  Co.  59  Mich.  257,  26  N.  W.  514,  hold- 
ing a  railroad  sidetrack  was  in  itself  a  warning  of  danger;  Benson  v.  New  York, 
N.  H.  A  H.  R.  Co.  23  R.  I.  147,  49  Atl.  689,  holding  experienced  brakeman  could 
not  recover  for  injury  received  while  stepping  from  one  car  to  another  of  a 
different  construction;  Nadau  v.  White  River  Lumber  Co.  16  Wis.  120,  20  A. 
8.  R.  29,  43  N.  W.  1135,  holding  it  a  question  for  the  jury  whether  a  dangerous 
.gearing  in  a  noisy  saw  mill  was  an  obvious  risk. 

—  Dnty  to  warn  servant  of  danger. 

Cited  in  Smith  v.  Peninsular  Car  Works,  60  Mich.  501,  1  A.  8.  R.  542,  27  N. 
W.  662,  on  duty  of  employer  to  inform  employee  of  lateral  risks  or  dangers 
attendant  on  his  labors. 

Cited  in  notes  in  1  A.  S.  R.  550,  on  master's  duty  to  warn  servant  employed 
in  dangerous  work;  44  L.R.A.  50,  on  master's  duty  as  to  instructing  and  warn- 
ing servant  where  knowledge  is  imputed  to  the  latter. 

—  Necessity  that  employee  Inform  himself  of  rIslLS  of  employment. 
Cited  in  Magee  v.  Chicago  &  N.  W.  R.  Co.  82  Iowa,  249,  48  N.  W.  92,  on  duty 

of  employee  to  inform  himself  of  the  dangers  of  his  employment. 

17  AM.  REP.  577,  PECK  v.  CITV  NAT.  BANK,  51  MICH.  S5S,    16  N. 

W.  681. 
Limitation  of  public  officer's  compensation  to  that  provided  by  law. 

Cited  in  Wilcoxson  v.  Andrews,  66  Mich.  553,  33  N.  W.  533,  holding  an  agree- 
ment between  a  constable  and  a  judgment  creditor  for  the  payment  of  a  sum 
in  excess  of  the  statutory  fees  is  void  as  against  public  policy;  Follenbee  v.  St. 
(lair  County,  67  Mich.  614,  35  N.  W.  257,  holding  the  liability  of  county  to 
pay  the  expenses  of  sheriff  is  restricted  to  the  allowance  stated  in  the  statute: 
Plummer  v.  Edwards  Twp.  87  Mich.  021,  49  N.  W.  876,  holding  board  of  super- 
visors has  no  power  to  allow  sheriff  an  annual  salary  for  services  "as  jailer" 
including  those  for  which  the  statute  has  provided  fixed  fees;  Phoenix  Ins.  Co. 
V.  McEvony,  52  Neb.  560,  72  N.  W.  950,  holding  sheriff  cannot  make  a  valid 
agreement  with  litigant  for  any  compensation  beyond  that  provided  by  statute 
for  the  performance  of  an  official  duty;  Hewitt  v.  White,  78  Mich.  117,  43  N. 
W.  1043;  Fletcher  v.  Aldrich,  81  Mich.  180,  45  N.  W.  641, — on  compensation 
fixed  by  statute  as  limiting  the  amount  of  the  sheriffs  fees. 
Duty  of  officer  to  execute  process. 

Cited  in  Lant  v.  Manley,  21  C.  C.  A.  457,  43  U.  S.  App.  623,  75  Fed.  627, 
holding  a  return  of  nulla  bona  on  a  first  execution  after  judgment  without 
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direction  of  plaintiff  could  not  woric  surrender  of  a  lien  on  real  estate  tecared 
by  an  attachment  levied  before  judgment. 
Necessity  of  bill  of  exceptions  to  present  error. 

Cited  in  Morgan  ▼.  Botsford,  82  Mich.  153,  46  N.  W.  230;  Hnbbard  v.  Gamer, 
115  Mich.  406,  69  A.  8.  R.  580,  7S  N.  W.  390,  holding  a  general  aflBignment 
of  error  that  the  facts  do  not  support  the  judgment  may  be  based  upon  tbe 
record  without  any  bill  of  exceptions;  Nichols  v.  Weston  Comity,  13  Wyo.  1, 
76  Pac.  681,  1  A.  &  E.  Ann.  Cas.  643,  holding  a  final  judgment  not  supported 
by  the  pleadings  or  findings  may,  for  that  reason  be  reversed  on  error  upon  tbe 
record  proper  without  a  bill  of  exceptions  or  transcript  of  the  evidence. 

47  AM.  REP.   58S,  VAN  WORMER  t.  CRANB,   51   MICU.   Z€Z,   16  M. 

W.  686. 
Constmction  of  coTenants  for  ''repair." 

Cited  in  Meriwether  t.  Lowndes  County,  89  Ala.  362,  7  So.  198,  holding 
bond  given  by  builder  of  a  public  bridge  covenanting  to  keep  it  in  repair  binds 
him  to  rebuild  the  bridge  if  washed  away  by  a  flood;  Mitchell  v.  Hancodc  County, 
91  Miss.  414,  124  A.  S.  R.  706,  15  L.RA.(N.S.)  833,  45  So.  571,  holding  sn 
unconditional  express  covenant  to  repair  a  bridge  or  keep  it  in  repair  is  eqiuivs- 
lent  to  a  covenant  to  rebuild  it;  Hanchett  v.  O'Reilly,  76  N.  J.  L.  212,  68  AtL 
1066,  holding  that  covenant  to  repair  building  injured  by  elements  includes 
injuries  resulting  from  action  of  elements  causing  natural  and  gradual  decay; 
Kirby  v.  Wylie,  108  Md.  501,  129  A.  S.  R.  451,  21  L.RJL(N.S.)  129,  70  AtL 
213,  holding  that  gradual  decay  of  building  from  natural  causes  is  not  from  act 
of  Gtod  within  lease  requiring  lessor  to  rebuild  in  case  building  is  destroyed  hj 
act  of  God. 

Cited  in  reference  notes  in  2  A.  S.  R.  368,  on  liability  of  lessee  for  restoratioii 
of  premises  destroyed  by  fire;  50  A.  S.  R.  24,  <m  covenant  by  tenant  against  loss 
by  fire. 

Cited  in  notes  in  95  A.  D.  122,  on  tenant's  covenants  to  repair;  61  A.  S.  R. 
567,  on  tenant's  duty  to  rebuild  on  destruction  of  leased  property;  22  L.R.A. 
615,  on  liability  of  tenant  to  rebuild  on  destruction  of  leased  building;  64 
JjJRJi.  660,  on  tenant's  duty  to  leave  premises  in  good  c<mdition  under  express 
covenants  as  to  fire  or  unavoidable  accident;  21  L.R.A.(N.S.)  130,  as  to  whether 
destruction  by  decay  rendering  premises  untenantable  is  within  landlord's  cove- 
nant to  repair,  or  statute  relieving  tenant  in  case  of  destruction  bv  act  of  God 
or  elements. 

Distinguished  in  Seevers  v.  Gabel,  94  Iowa,  875,  58  A.  S.  R.  381,  27  L.ILA. 
733,  62  N.  W.  669,  holding  a  provision  in  a  lease  that  leased  property  should 
be  returned  ''as  it  is  now,  usual  wear  excepted"  does  not  make  lessee  liable 
in  damages  where  the  property  is  without  his  fault  destroyed  by  fire;  Armstrong 
V.  Maybee,  17  Wash.  24,  61  A.  S.  R.  898,  48  Pac.  737,  holding  similar  covenants 
of  lease  bound  tenant  to  rebuild. 
—  Exception  as  to  ''damages  by  the  elements." 

Cited  in  Harris  v.  Corlies,  40  Minn.  106,  2  L.R.A.  349,  41  N.  W.  940,  on  how- 
covenant  covering  "damages  by  the  elements"  is  to  be  construed. 

Cited  in  notes  in  53  L.R.A.  673,  on  what  constitutes  damages  ''by  the  elements" 
within  meaning  of  contracts  with  stipulations  referring  thereto;  53  L.RA  674, 
on  what  constitutes  damages  "by  the  elements"  as  applied  to  covenants  in 
leases. 
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47  AM.  RBP.  590,  KMJERY  t.  MUTUAIi  CITY  A  VILIiAGB  F.  INS.  CO. 

51  MICH.  469,  16  N.  W.  816. 
Breach  of  condiUon  asainst  otber  insnrance. 

Cited  m  reference  note  in  4  A.  S.  R.  123,  on  effect  of  breach  of  condition  against 
other  insurance. 

47  AM.  REP.  598,  GIIiBBaiT  t.  FLINT  A  P.  M.  B,  CO.  51  MICH.  488. 

16  N.  W.  868. 
Tendency  of  objects  alon^  highway  to  frighten  horses,  as  law  or  fact 

question. 

Cited  in  Patnoude  v.  New  York,  N.  H.  &  H.  R.  Co.  180  Mass.  119,  61  N.  E. 
813,  holding  as  matter  of  law  defendant  not  liable  where  horse  took  fright  at 
street  car  loaded  on  flat  car  near  crossing  where  employees  of  street  car  company 
were  about  to  unload  it;  Agnew  v.  Coninna,  55  Mich.  428,  54  A.  R.  383,  21  N. 
W.  873,  holding  the  leaving  of  a  boulder  dug  out  of  highway  standing  by  side 
of,  was  not  as  a  matter  of  law  such  an  unlawful  act  as  to  render  city  liable 
where  horse  took  fright  at;  Fisk  v.  Chicago,  M.  &  St.  P.  R.  Co.  74  Iowa,  424, 
38  N.  W.  132,  as  to  whether  horse  of  ordinary  intelligence  is  apt  to  become 
frightened  by  freight  car  standing  near  highway. 

Distinguished  in  Smith  v.  Sherwood  Twp.  62  Mich.  159,  28  N.  W.  806,  holding 
court  properly  refused  to  charge  that  the  ^'alleged  defect  in  the  bridge  would 
not  frighten  a  horse  of  ordinary  gentleness  and  hence  jury  should  find  for  de- 
fendant." 
Liability  of  railroad  company  where  horses  take  fright  at  cars,  etc. 

Cited  in  Chicago,  B.  ft  Q.  R.  Co.  v.  Roberto,  3  Neb.  (Unof.)  425,  91  N.  W. 
707,  holding  railroad  company  is  not  liable  for  injuries  due  to  horses  taking 
fright  at  the  ordinary  operation  of  a  hand-car;  Cleveland,  C.  C.  &  I.  R.  Co.  v. 
Wynant,  114  Ind.  525,  5  A.  S.  R.  644,  17  N.  E.  118,  on  leaving  of  box  car  in 
highway  as  rendering  railroad  liable  where  horse  takes  fright  at. 

Cited  in  reference  note  in  90  A.  D.  58,  on  liability  of  railroad  company  to  one 
injured  in  highway  by  negligent  operation  of  ito  line. 

Cited  in  note  in  3  Ii.R.A.(NJ3.)  113,  on  liability  of  railroad  company  for 
frightening  horse  on  highway  by  engine,  car,  etc.,  on  or  near  crossing. 

Distinguished  in  Ohio  k  M.  R.  Co.  v.  Trowbridge,  126  Ind.  391,  26  N.  £.  64, 
holding  plaintiff  could  recover  where  thrown  from  horse  which  took  fright  at 
hand-ear  that  defendant's  employees  had  negligently  placed  in  the  center  of 
the  highway;  Peterson  v.  Chicago  &  W.  M.  R.  Co.  64  Mich.  621,  31  N.  W.  548, 
holding  railroad  company  liable  for  injuries  where  horses  took  fright  at  freight 
car  standing  so  far  onto  highway  that  the  wheels  of  the  wagon  came  in  contact 
with  the  bumper  of  the  car. 

Right  to  use  of  streets  in  way  to  frighten  horses. 

Cited  in  Bostock-Ferari  Amusement  Co.  v.  Brocksmith,  34  Ind.  App.  566,  107 
A  8.  R.  260,  73  N.  £.  281,  holding  the  mere  fact  that  appearance  of  a  wild  animal 
will  frighten  a  horse  of  ordinary  gentleness  does  not  affect  the  right  to  bring 
it  through  a  public  street. 

Cited  in  notes  in  98  A.  D.  610,  on  liability  of  private  corporation  and  in- 
dividuals for  injuries  through  fright  of  horses  at  objecto  in  highways;  131  A.  S. 
R.  537,  on  purposes  for  which  highways  may  not  be  used. 
Nuisance  hy  cars  or  engines  in  or  near  street. 

Cited  in  Wabash,  St  L.  &  P.  R.  Co.  v.  Farver,  111  Ind.  195,  60  A.  R.  696,  12 
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N.  E.  296,  holding  it  is  not  necessarily  a  nuisance  to  operate  a  portable  stetm 
engine  in  a  careful  manner,  in  cloee  proximity  to  a  public  highway. 

Cited  in  reference  note  in  60  A.  R.  701,  on  box  car  standing  at  highway  snd 
railway  crossing. 

Distinguished  in  Young  v.  Detroit,  G.  H.  A  M.  R.  Co.  56  Mich.  430,  23  N. 
W.  67,  holding  it  could  not  be  said  as  a  matter  of  law  that  a  highway  crossing 
is  not  obstructed  by  cars  when  a  space  only  sixteen  feet  wide  is  left  open. 
Judicial  notice. 

Cited  in  notes  in  80  A.  D.  607,  on  judicial  notice  of  matters  of  common  knowl- 
edge concerning  business,  railroads,  etc;  40  A.  R.  206,  as  to  what  will  be  ju- 
dically  noticed;  4  L.R.A.  38,  on  judicial  notice  of  matters  of  general  knowledge 
and  experience;  124  A.  S.  R.  25,  on  matters  of  common  knowledge  of  whieh 
judicial  notice  has  been  taken. 

47  AM.  REP.  594,  RBSKE  ▼.  RBSKB,  51   MICH.   541,   16  N.  W.  895. 
When  land  becomes  homestead. 

Cited  in  Deville  v.  Widoe,  64  Mich.  593,  8  A.  8.  R.  852,  31  N.  W.  533,  holding 
person  acquired  a  homestead  right  in  property  exempting  it  from  execution 
where  he  enclosed  the  lot  and  occupied  it  with  the  constant  intention  of  making 
it  his  home,  erecting  barn  and  other  out-buildings  thereon;  Bowles  v.  Hoard, 
71  Mich.  150,  39  N.  W.  24,  on  actual  residence  upon  land  as  not  an  indispensable 
condition  to  its  being  in  law  a  homestead;  Mills  v.  Hobbs,  76  Mich.  122,  42  N. 
W.  1084,  holding  married  woman  purchasing  vacant  lot,  setting  out  shade  trees 
and  entering  into  contract  for  the  erection  of  a  house  thereon  acquired  home- 
stead therein,  she  owning  no  other  property  in  village;  Corey  v.  Waldo,  126  Mich. 
706,  86  N.  W.  122,  holding  lot  purchased  on  the  homestead  lot  being  oondemned 
by  city  for  public  purposes  not  subject  to  lien  although  it  remained  Tacant  for 
fourteen  months  before  the  house  on  old  lot  was  purchased  from  city  and  plaeed 
thereob,  Kingman  v.  O'Oallaghan,  4  S.  D.  628,  57  N.  W.  912,  holding  property 
exempt  as  homestead  where  person  owns  no  other  property  and  begins  erection 
of  dwelling  house  on  the  purchase  of  property;  Scofield  v.  Hopkins,  61  Wis.  370, 
21  N.  W.  259,  holding  property  exempt  from  execution  as  a  homestead  where  ac- 
quired for  that  purpose,  and  preparations  beg^n  for  the  erection  of  a  house 
thereon  by  the  building  of  a  cellar  and  the  collection  of  materials. 

Cited  in  reference  notes  in  2  A.  S.  R.  332;  8  A.  8.  R.  855, — on  when  realty 
becomes  a  homestead ;  34  A.  S.  R.  838,  on  necessity  for  actual  occupancy  of  home- 
stead; 57  A.  S.  R.  261,  on  sufficiency  of  intention  to  occupy  homestead. 

Cited  in  note  in  70  A.  D.  347,  on  necessity,  nature,  and  sufficiency  of  posses- 
sion and  occupaticm  of  homestead. 

Distinguished  in  Ware  v.  Hall,  138  Mich.  70,  110  A.  S.  R.  301.  67  L.R.A. 
315,  101  N.  W.  47,  holding  widow  could  not  claim  a  homestead  in  a  lot  which 
she  had  owned  for  several  years  and  was  only  used  for  a  garden,  she  having  only 
married  children  and  no  means  with  which  to  build  a  house  or  prospect  of  any: 
Power  V.  Burd,  18  Mont.  22,  43  Pac.  1094,  holding  defendant  could  not  hold 
property  exempt  from  execution  as  a  homestead  where  he  had  done  nothing 
towards  making  it  his  homestead  but  to  declare  his  intention  of  doing  so. 
Priority  between  homestead  and  lien. 

Cited  in  Neuraaier  v.  Vincent,  41  Minn.  481,  43  N.  W.  376,  holding  under 
sfmilar  statute,  but  for  different  reasons  that  no  lien  could  be  acquired  on 
property  held  as  homestead  under  judgment  docketed  before  purchase  of  prop- 
erty where  purchaser  went  into  possession  immediately;  Cameron  v.  Gebhard«  85 
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Tex.  610,  34  A.  6.  R.  832,  22  S.  W.  1033,  halding  house  and  lot  exempt  as  home- 
atemd  from  lien  for  materials  used  in  construction  of  bouse  where  material  men 
person  at  tithe  of  sale  it  was  intention  that  it  was  to  be  the  homestead. 
Homestead  exemption. 

Cited  in  Webb  v.  Hoolenbeck,  48  111.  App.  514;  Emporia  Mut.  Loan  &,  Sav. 
Asso.  V.  Watson,  45  Kan.  132,  26  Pac.  586;  Stowell  v.  Kerr,  72  Kan.  330,  83 
Pac.  827;  SUnton  v.  Hitchcock,  64  Mich.  316,  8  A.  S.  R.  821,  31  N.  W.  395 
(dissenting  opinion) ;  Jossman  v.  Rice,  121  Mich.  270,  80  A.  S.  R.  493,  80  N.  W. 
25,— on  the  exemption  of  a  homestead  right  in  property. 

Cited  in  note  in  34  A.  S.  R.  502,  on  judgment  lien  on  land  purchased  for  home- 
stead. 
—  From  mechanics*  Hens. 

Cited  in  Holliday  v.  Mathewson,  146  Mich.  336,  109  N.  W.  669,  holding  prop- 
erfy  exempt  from  lien  for  materials  furnished  to  build  house  where  house  wa^ 
built  on  lot  of  father  who  promised  to  give  to  son,  and  the  building  contract 
was  not  signed  by  wife;  Bonner  v.  Minnier,  13  Mont.  269,  40  A.  S.  R.  441,  34 
Pac.  30  (dissenting  opinion),  on  right  to  exempt  property  as  homestead  from  lien 
for  materials. 

Impairment  of  homestead  rights  hj  nonresidence. 

Cited  ui  Earll  v.  Earll,  60  Mich.  30,  26  N.  W.  822;  Bartle  v.  Bartle,  132  Wis. 
392,  112  N.  W.  471,  holding  homestead  right  in  property  not  impaired  bj  reason 
of  a  mere  temporary  removal  under  such  circumstances  as  would  indicate  aa 
intention  to  reoccupy. 

47  AM.  R£P.  596,  McKONE  y.  MICHIGAN  C.  R.  CO.  51  MICH.   601, 

17  N.  W.  74. 
Bnty  of  carrier  to  keep  station  and  surroundings  safe. 

Cited  in  Howland  v.  New  York,  N.  H.  &  H.  R.  R.  Co.  26  R.  I.  138,  58  Atl. 
683,  on  duty  of  carrier  to  provide  a  safe  landing  place  for  passengers;  Luca» 
V.  Pennsylvania  Co.  120  Ind.  205,  16  A.  S.  R.  323,  21  N.  E.  972;  Hiatt  v.  Des 
Moines,  N.  &  W.  R.  Co.  96  Iowa,  169,  64  N.  W.  766,— holding  railroad  bound 
to  ude  only  ordinary  and  reasonable  care  in  lighting  depot  platform;  Louisville, 
K.  A.  &  C.  R.  Co.  v.  Lucas,  119  Ind.  583,  6  L.R.A.  193,  21  N.  E.  968,  holding 
railroad  liable  for  injuries  caused  passenger  by  defective  platform  connecting 
with  station  of  another  road  and  maintained  by  both;  Gatterson  v.  Brooklyn 
Heights  R.  Co.  132  App.  Div.  399,  116  N.  Y.  Supp.  760,  holding  that  railroads 
duty  to  passenger  with  infant  child  continiico  after  alighting  until  passenger 
had  time  to  take  child  from  fellow  passenger  who  was  handing  it  to  her. 

Cited  in  reference  notes  in  53  A.  R.  756,  on  railroad's  duty  to  keep  stations 
ftafe;  2  A.  S.  R.  208,  on  duty  of  railroad  company  to  keep  its  stations,  platforms, 
and  approaches  in  safe  condition;  8  A.  S.  R.  565,  on  duty  of  railroad  company 
to  keep  its  premises  in  safe  condition. 

Cited  in  note  in  1  L.R.A.  158,  on  neglif^ence  regarding  stations. 
^Toward  whom  duty  owed. 

Cited  in  Grant  v.  Sunset  Teleph.  &  Teleg.  Co.  7  Cal.  App.  267,  94  Pac.  368, 
holding  person  on  way  to  station  to  receive  wife,  when  injured  by  coming  in 
contact  with  guy  wire  stretched  on  roadway  on  grounds  of  railroad  company, 
could  recover  for  such  injuries;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Gibeney, 
124  Ky.  806,  100  S.  W.  216,  holding  railroad  liable  for  injuries  to  woman  caused 
by  stepping  in  hole  at  depot  platform  while  taking  child  from  train;  Atlantic 
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A  B.  R.  Co.  y.  Owens,  123  Ga.  393»  61  S.  E.  404,  holding  suae  where  person 
was  at  station  to  receive  a  friend  was  injured  through  the  negligence  of  employee 
in  handling  haggage;  Banderob  t.  Wisconsin  C.  R.  Co.  133  Wis.  249,  113  N.  W. 
738,  holding  person  coming  to  depot  to  see  a  friend  off  on  the  train  might  recover 
damages  for  injuries  received  by  reason  of  defective  condition  about  platform 
which  was  not  sufficiently  lighted;  Missouri  P.  R.  Co.  v.  Neiswanger,  41  Kan. 
621,  13  A.  S.  R.  304,  21  Pac  582,  holding  railroad  liable  to  one  waiting  for 
delayed  train,  and  injured  by  falling  from  dark  platform,  while  seeking  outhouse,, 
not  provided;  Islar  v.  Manchester  &  A.  R.  Co.  67  S.  C.  332,  36  S.  E.  5S3,  holding 
railroad  liable  to  one,  coming  to  meet  passenger,  injured  by  falling  from  un- 
lighted  embankment  on  approach  to  grounds;  New  York  C.  &  St.  L.  R.  Co.  v. 
Mushrush,  11  Ind.  App.  192,  37  N.  E.  964,  holding  railroad  liable  for  death  of 
one  awaiting  passenger's  arrival,  falling  under  cars  because  of  obstructions  oa 
dark  platform;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Fairbanks,  48  Ark.  491,  4  S.  W. 
50,  holding  railroad  liable  for  injuries  to  agent  of  stock  owner,  from  rotten 
plank  in  platform,  entered  upon  to  read  notice  of  killing  of  stock;  Cherokee 
Packet  Co.  t.  Hilson,  96  Tenn.  1,  31  S.  W.  737,  holding  steamboat  company 
liable  to  one,  on  boat-landing  to  take  leave  of  passenger,  injured  hy  carelessness 
of  employees;  Atchison,  T.  &  S.  F.  R.  Co.  t.  Cogswell,  23  Okla.  181,  20  LJLA. 
<NJ3.)  837,  99  Pac  923,  holding  that  railroad  is  liable  to  person  who  went  to 
depot  to  meet  passenger,  for  injuries  received  because  of  defective  platfonn. 

Cited  in  notes  in  90  A.  D.  67,  on  duty  of  railroad  company  to  persons  meet- 
ing or  bidding  farewell  to  friends;  29  A.  8.  R.  66,  66,  on  carrier's  duty  towards 
person  assisting  passenger  to  keep  station  safe;  16  L.R.A.  436,  on  duty  of  car- 
rier to  person  entering  station  grounds  or  car  to  assist  or  meet  passenger;  20 
UEtJL  628,  as  to  persons  to  whom  railroads  owe  duty  of  keeping  station  plat- 
form safe;  20  LuBLA.(N.S.)  833,  on  duty  to  persons  accompanying  or  awaiting 
passengers  at  station. 

Distinguished  in  Dowd  v.  Chicago,  M.  &  St.  P.  R.  Co.  84  Wis.  106,  36  A.  S.  IL 
917,  20  hlLA,  627,  64  N.  W.  24,  denying  railroad's  duty  to  wife  taking  leave 
of  husband  traveling  as  licensee  in  charge  of  live  stock,  to  keep  lights  and  rail- 
ings on  freight  platform;  Montgomery  &  E.  R.  Co.  v.  Thompson,  77  Ala.  44S, 
54  A.  R.  72,  denying  recovery  against  railroad  to  one  injured  in  seeking  out- 
house in  dark  place  upon  information  of  stranger. 
Duty  towards  licensee  generally. 

Cited  in  Powers  v.  Harlow,  53  Mich.  607,  61  A.  R.  164,  19  N.  W.  267,  holding 
owner  liable  for  injuries  to  child,  necessarily  crossing  land  to  go  to  father's 
leased  lot,  from  pounding  explosive  cap  stored  thereon;  Johnson  t.  Spear,  76 
Mich.  139,  15  A.  S.  R.  298,  42  N.  W.  1092,  holding  owner  of  dock  liable  for 
injuries  caused  to  contractor's  employee  by  breaking  of  chain;  Berry  v.  Missouri 
P.  R.  Co.  24  Mo.  223,  25  S.  W.  229,  denjring  railroad's  liability  to  persons  injured 
while  riding  with  conductor's  permission  on  construction  train;  Cleveland,  C  C. 
&  St.  L.  R.  Co.  V.  Martin,  13  Ind.  App.  485,  41  N.  E.  1051,  reversing  judgment 
for  jury's  failure  to  find,  that  railroad  employee  was  invited  to  eat  dinner  in 
pumphouse,  containing  defective  boiler  causing  injury. 

47  AM.  REP.  599,  ALLES  ▼.  RUNDIiE,  50  CONN.  t. 

Guaranty  tliat  note  is  good  or  collectible. 

Cited  in  Lemmon  v.  Strong,  55  Conn.  443,  13  Atl.  140,  holding  guaranty  of 
collectibility  of  note  conditional  and  due  diligence  in  suing  is  required;  Cowles 
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y.  Pick,  55  Conn.  251,  3  A.  S.  R.  44,  10  Ail.  560,  holding  gu&ranty  that  note  is 
good  is  conditional  and  not  absolute. 

Cited  in  reference  note  in  3  A.  S.  R.  48,  on  effect  of  indorsement  of  guaranty 
on  note. 

Onaranty  ''till  paid." 

Distinguished  in  Lemmon  y.  Strong,  65  Conn.  443,  13  Atl.  140,  holding  guar- 
anty of  collectibility  of  note  till  paid  warrants  its  collectibility  at  any  and 
at  all  times  until  actual  payment  and  suit  in  seven  years  was  timely. 
Action  upon  guaranty. 

Cited  in  Beardsley  y.  Hawes,  71  Conn.  39,  40  Atl.  1043,  holding  payee  of  guar- 
anteed note  not  required  to  commence  suit  thereon  against  insoWent  maker 
after  making  demand  at  time  of  maker's  assignment  in  insolvency;  Lemmon  v. 
Strong,  66  Conn.  443,  13  Atl.  140,  holding  suit  may  be  dispensed  with  where 
its  resuH  would  be  fruitless,  or  it  may  be  waived  by  guarantor. 

Cited  in  reference  note  in  64  A.  S.  R.  403,  on  actions  on  guaranty  of  collection. 

Cited  in  notes  in  64  A.  8.  R.  395,  on  requirements  as  to  suit  on  guaranty  of 
collection;  64  A.  S.  R.  399,  on  diligence  in  enforcing  guaranty  of  collection. 
Tariatlon  of  written  contract  by  parol  or  implication. 

Cited  in  King  v.  Kilbride,  68  Conn.  109,  19  Atl.  619,  holding  when  there  is 
express  contract  in  writing  respecting  any  matter  there  cannot  be  any  implica- 
tion contrary  to  writing;  White  Sewing  Mach.  Co.  v.  Feeley,  72  Conn.  181,  44 
Atl.  36,  holding  oral  contract  contradictory  of  written  one  is  legally  immaterial 
and  no  defense  to  such  written  one  if  proved. 
Fraud  npon  creditors. 

Cited  in  Barbour  v.  Connecticut  Mut.  L.  Ins.  Co.  61  Conn.  240,  23  AtL  164, 
holding  wherever  choses  in  action  belonging  to  debtor  may  be  reached  by  cred- 
itors, voluntary  transfer  of  life  insurance  policy  in  fraud  of  creditors  may  be 
set  aside. 

Requests  for  abstract  and  impertinent  Instructions. 

Cited  in  Griswold  v.  Guilford,  76  Conn.  192,  52  Atl.  742,  holding  eourt  below 
not  called  upon  to  notice  requests  for  instructions  relatiye  to  conditions  not 
disclosed  in  finding. 
Promissory  representations  as  basis  of  estoppel. 

Cited  in  Weidemann  v.  Springfield  Breweries  Co.  78  Conn.  660,  63  AtL  162; 
Marsh  v.  Bridgeport,  76  Conn.  496,  64  Atl.  196, — ^holding  promissory  representa- 
tions do  not  constitute  basis  of  estoppel;  Elliot  v.  Whitmore,  23  Utah,  342,  90 
A.  S.  R.  700,  66  Pac.  70,  holding  only  case  in  which  representation  as  te  future 
operates  as  estoppel  is  where  it  relates  to  intended  abandonment  of  existing 
right. 

Parol  evidence  to  affect  writing. 

Cited  in  reference  notes  in  1  A.  6.  R.  114,  on  admissibility  of  parol  evidence 
to  explain  written  instrument;  2  A.  S.  R.  230,  on  admissibility  of  parol  evi- 
dence to  contradict  vmtten  instrument;  2  A.  S.  R.  G04,  on  admissibility  of  parol 
evidence  to  explain  or  vary  instrument  in  writing;  38  A.  8.  R.  498,  on  admissi- 
bility of  parol  evidence  to  control  or  vary  effect  of  indorsement  of  negotiable 
instruments. 

4T  AM.  RBP.  608,  HARRAIi  y.  liEVERTT,  50  CONN.  46. 
E4|ultable  defenses  under  Practice  Acts. 

Cited  in  Hewitt's  Appeal,  63  Conn.  24,  1  Atl.  815,  holding  Practice  Act  not 
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intended  to  giye  any  wider  range  to  equitable  defenses  and  cross  suits  than  was 
before  allowed  by  settled  chancery  practice. 

Cited  in  note  in  13  LJl.A.(N.S.)  66,  on  ignorance  or  knowledge  of  possessiob 
of  land  a8  afTecting  notice  of  title. 

Distinguished  in  Hubley  Mfg.  &  Supply  Co.  v.  Ives,  81  Conn.  244,  129  A.  S 
R.  209,  70  Atl.  615,  holding  that  under  Practice  Act  equitable  rights  of  setotT 
may  now  be  proper  subject  of  counterclaim,  although  not  founded  on  any  deM 
which  could  have  been  called  ''mutual"  under  former  practice. 

17  AM.  REP.  618,  BRINLEY'  v.  GROU,  50  CONN.  66. 
Dividends  as  Income  or  principal. 

Cited  ill  Smith  v.  Dana,  77  Conn.  543,  107  A.  S.  R.  51,  69  L.RJk.  76,  60  AO. 
117;  Mills  V.  Britton,  64  Conn.  4,  24  L.R.A.  536,  29  Atl.  231,— holding  casli 
<lividends  go  to  life  tenant  and  stock  dividends  to  capital  of  fund;  Boardman 
V.  Mansfield,  79  Conn.  634,  118  A.  S.  R.  178,  12  L.R.A.(N.S.)  793,  66  Ati.  169, 
holding  nothing  in  nature  of  profits  from  corporate  investment  is  in  existeiuy 
until  there  is  some  action  by  corporation  setting  aside  portion  of  assets  to  stock- 
holders; Bishop  V.  Bishop,  81  Conn.  509,  71  Atl.  583,  holding  that  expression*^ 
"income,  net  income,  profits  and  interest'*  and  "net  increase,  income,  profits  md 
interest*'  when  used  in  will,  mean  income  as  distinguished  from  principal. 

Cited  in  notes  in  118  A.  8.  R.  168,  on  present  doctrine  as  to  respective  right-i 
of  life  tenants  and  remaindermen  in  dividends;  118  A.  S.  R.  168,  on  respective 
rights  of  life  tenants  and  remaindermen   in  dividends  declared  from  earnings 
made  before  creation  of  trust;  16  L.R.A.  464,  on  right  to  subscribe  for  stock. 
—  Stock  dividends. 

Cited  in  Greene  v.  Smith,  17  R.  I.  28,  19  Atl.  1081:  Gibbons  v.  Mabon,  136 
r.  S.  549,  34  L.  ed.  525,  10  Sup.  Ct.  Rep.  1057,— holding  additional  shares  issued 
to  stockholders  owing  to  increase  of  capital  stock  of  corporation  is  accretion 
of  capital;  Spooner  v.  Phillips,  62  Conn.  62,  16  L.R.A.  461,  24  Atl.  524,  holding 
after  life  estate  is  ended  courts  will  not,  as  a  rule,  treat  assets  which  company 
has  converted  into  btock  for  benefit  of  donor,  as  dividends  for  benefit  of  estate 
of  life  tenant;  Hite  v.  Hite,  93  Ky.  257,  40  A.  S.  R.  189,  19  L.R.A.  173,  20  S. 
W.  778,  holding  privilege,  given  by  corporation  to  its  stockholder  to  take  addi- 
tional stock  at  par  when  stock  is  worth  more,  is  capital  and  not  income. 

Cited  in  note  in  12  L.R.A.(N.S.)  810,  on  right  as  between  life  tenant  and 
remainderman  in  stock  rights. 

Disapproved  in  Thomas  v.  Gregg.  78  Md.  545,  44  A.  S.  R.  310.  28  Atl.  565, 
holding  court  should  investigate  circumstances  of  stock  dividend  and  dispose  of 
stock  in  equitable  way  between  life  tenant  and  remainderman;  Holbrook  v.  Hol- 
]»rook,  74  N.  H.  201,  12  L.R.A.(N.S.)  768,  66  Atl.  124,  holding  in  determinini» 
whether  given  dividend  is  capital  or  income,  method  is  to  inquire  into  actnil 
nature  and  source  of  dividend;  Pritchitt  v.  Nashville  Trust  Co.  96  Tenn.  472, 
33  hILk.  856,  36  S.  W.  1064,  holding  life  tenant  was  entitled  to  stock  dividend. 

Rights  of  life  tenant  and  remainderman  in  fund. 

Cited  in  Boardman  v.  Mansfield.  79  Conn.  634,  118  A.  S.  R.  178,  12  L.R.A.(N.S.) 
793,  66  Atl.  169,  holding  remainder  interest  not  limited  to  right  to  have  fond 
kept  intact  to  extent  of  its  original  market  value. 

Cited  in  reference  note  in  62  A.  R.  510,  on  life  tenant's  right  to  partnership 
profits. 
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47  AM.  KEP.  ess,  STATE  v.  HARTFORD,  50  CONN.  89. 
TmzabilUy  of  public  property. 

Cited  in  Van  Brocklin  v.  Anderson,  117  U.  S.  151,  29  L.  ed.  845,  6  Sup.  Ct. 
Rep.  670,  holding  general  tax  acts  of  state  are  never,  without  the  clearest  words, 
held  to  include  its  own  property;  State  v.  Kilburn,  81  Conn.  9,  129  A.  S.  R. 
205,  69  Atl.  1023,  holding  that  state  land  cannot  be  assessed  for  benefits  from 
public  improvements  by  city,  without  state's  permission. 

Cited  in  notes  in  33  A.  S.  R.  406,  on  property  exempt  from  taxation;  132  A. 
S.  R.  301,  305,  310,  312,  on  exemption  from  taxation  or  assessment  of  lands 
owned  by  governmental  bodies,  or  in  which  they  have  an  interest;  22  E.  R.  C. 
447,  448,  on  exemption  of  public  property  from  taxation. 
—  Lery  of  special  assessments. 

Cited  in  New  Orleans  v.  Warner,  175  U.  S.  120,  44  L.  ed.  96,  20  Sup.  Ct.  Rep. 
44,  on  exemption  of  public  property  from  special  assessments  in  Connecticut; 
Clinton  v.  Henry  County,  115  Mo.  557,  37  A.  S.  R.  415,  22  S.  W.  494,  holding 
public  property  not  liable  for  local  improvements  assessments,  unless  legislature 
so  says  in  clear  terms  or  by  necessary  implication. 

Cited  in  note  in  44  L.  ed.  U.  S.  97,  on  liability  of  public  property  to  assess- 
ments for  public  improvements. 

Disapproved  in  Edwards  &  W.  Constr.  Co.  v.  Jasper  County,  117  Iowa,  365, 
94  A.  8.  R.  301,  90  N.  W.  1006,  holding  county  property  in  city  subject  to  special 
assessment  for  street  improvements. 

47  AM.  REP.  685,  RB  HAIjIj,  50  CONN.   ISl. 
Right  of  women  to  practice  law  or  hold  office. 

Cited  in  dissenting  opinions  in  Re  Kilgore,  17  Phila.  281,  41  Phila.  Leg.  Int. 
184,  14  W.  N.  C.  466;  Re  Kilgore,  17  Phila.  14,  41  Phila.  Leg.  Int.  104,— on 
admission  of  women  to  the  bar;  Atty.  Gen.  v.  Abbott  (Aren  v.  Abbott)  121 
Mich.  540,  47  LJI.A.  92,  80  N.  W.  372,  holding  that  a  woman  cannot  hold  office 
of  prosecuting  attorney,  in  absence  of  legislative  authority,  since  state  consti- 
tution left  women  under  common  law  disability  as  to  holding  public  office;  Re 
Leach,  134  Ind.  665,  21  L.R.A.  701,  34  N.  E.  641,  holding  constitutional  and 
legislative  grants  of  power  to  practise  law  were  not  adopted  with  view  to  include 
women,  but  to  affirm  right  to  voter  without  implied  denial  to  women;  Ricker'9 
Petition,  66  N.  H.  207,  24  L.R.A.  740,  29  Atl.  559,  on  right  of  women  to  be  admit- 
ted to  the  practice  of  law;  O'Brien's  Petition,  79  Conn.  46,  63  Atl.  777,  to  point 
that  "rules  of  the  bar"  relating  to  admission  of  attorneys,  derived  their  real 
authority  from  sanction  of  court. 

Cited  in  reference  note  in  53  A.  R.  326,  on  admission  of  woman  as  attorney. 

Cited  in  notes  in  21  L.R.A.  702,  on  right  of  women  to  practise  law;  38  L.R.A. 
213,  on  right  of  woman  to  hold  office  of  pension  agent,  postmaster,  etc. 
Rales  of  bar  established  by  bar  of  coanty. 

Cited  in  O'Brien's  Petition,  79  Conn.  46,  63  Atl.  777,  holding  rules  established 
by  county  bar,  though  known  as  "rules  of  the  bar,"  derived  their  sanction  from 
county  court. 
Constractlon  of  statutes. 

Cited  in  Opinion  of  Justices,  66  N.  H.  629,  33  Atl.  1076,  on  conitruetion  of 
statutes  in  favor  of  equality  of  rights  so  far  as  possible. 

Cited  in  note  in  19  LJIJI.  226,  on  who  or  what  is  included  in  the  term 
"persona." 
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47  AM.  KEF.   6S2,  NEW  HAVE:N  8.   B.  CO.  t.   SARGENT,   50  CONK. 

199;    limter   action    between    same    parties    in    65    Conn.    !!•,   SI 

Atl.  54S. 
RiSlits  of  riparian  proprietors  below  high  water  line. 

Cited  in  Hobart  v.  Hall,  174  Fed.  433,  to  point  that  one  acquiring  right  of 
way  for  purpose  of  access  over  upland  to  shore  may  acquire  riparian  owner's 
right  to  improve  waste  land  beyond;  Prior  v.  Swartz,  62  Conn.  132,  36  A.  S.  B. 
333,  18  IjJRJi.  668,  25  Atl.  398,  holding  owner  of  upland  has  right  to  wharf 
or  dig  channels  out  to  navigable  water;  Armstrong  ▼.  Wheeler,  52  Conn.  428, 
holding  when  extension  of  upland  lines  would  intersect  lines  of  high  and  low 
water  at  nearly  right  angles,  they  may  be  so  extended ;  Richards  y.  New  York, 
X.  H.  &  H.  R,  Co.  77  Conn.  501,  69  L.R.A.  929,  60  Atl.  295,  holding  owners  of 
land  fronting  upon  waters  of  cove,  entitled  to  such  riparian  rights  only  as  con- 
dition of  cove  and  situation  of  their  land  with  respect  to  cove  will  afTord. 

Cited  in  notes  in  40  L.R.A.  393,  on  separation  of  riparian  rights  from  upland; 
40  LJIJ^.  647,  on  direction  of  wharf  erected  by  riparian  proprietors;  45  L.RA. 
238,  on  title  to  land  between  high  and  low  water  mark;  23  E.  R.  C.  186,  on 
riparian  rights,  titles,  and  boundaries. 
<»  Alienability  of  shore  rights. 

Cited  in  Ladies'  Seamen's  Friend  Soc.  t.  Halstead,  58  Conn.  144,  19  Atl.  658, 
holding  property  in  shore  may  be  alienated  freely,  also  that  portions  of  shore 
lawfully  reclaimed  become  upland  for  most  if  not  all  purposes. 

Criticized  in  Hanford  y.  St.  Paul  &  D.  R.  Co.  43  Minn.  104,  7  LJLA.  722,  44 
N.  W.  1144,  holding  riparian  owner's  rig^t  of  oceupanoy  and  use  of  lands  heyond 
boundary  of  his  ownership  in  fee  is  alienable  apart  from  ri^t  of  occupancy  and 
use  of  adjacent  bank. 

47  AM.  REP.  6S8,  IjOOHIS  y.  BRAGG,  50  CONN.  228/ 
Conditional  sales. 

Cited  in  Re  Legg,  96  Fed.  326,  holding  property  taken  by  vendee  under  agree- 
ment it  shall  remain  property  of  vendor  until  paid  for  is  taken  by  oonditk»nal 
sals;  ^fack  v.  Story,  57  Conn.  407,  18  Atl.  707,  holding  validity  of  conditional 
sales  firmly  established  and  beyond  question;  Campbell  v.  Atherton,  92  Me.  66, 
42  Atl.  252,  holding  instrument  whereby  party  agreed  to  sell  another  certain 
property  upon  complete  payment  of  specified  amoimts  was  not  note  but  con- 
tract of  conditional  sale;  Williams  v.  Lilley,  67  Conn.  50,  37  UR.A.  150,  34 
AtL  765,  on  conditional  sale  of  personalty. 

Cited  in  note  in  94  A.  S.  R.'  251,  on  distinction  between  conditional  sale  and 
lease. 
«-  "Rental**  agreements. 

Cited  in  Re  Wilcox  &  H.  Co.  70  Conn.  220,  39  Atl.  163,  holding  where  effect, 
operation,  and  main  purpose  of  contract  is  that  general  property  in  subject 
matter  shall  ultimately  pass  from  owner  to  another  for  agreed  price  in  money 
upon  performance  of  certain  conditions,  it  is  contract  of  conditional  sale;  Hays 
V.  Jordan,  85  Ga.  741,  9  L.R.A.  373,  11  S.  E.  833,  holding  wh«re  entire  amount 
styled  by  contract  as  ''rent"  of  piano  was  payable  within  six  months  from  date 
of  transaction,  and  was  stipulated  value  of  piano  and  consideration  of  bill  of 
sale  to  be  giyen  when  full  amount  was  paid,  contract  was  one  of  conditional 
sale;  Herring-Maryin  Co.  v.  Smith,  48  Or.  315,  72  Pac  70i,  holding  contract 
providing  among  other  terms  that  specified  sum  was  to  be  paid  in  instalments 
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as  rent  and  when  sum  was  paid  sale  was  to  be  made  for  one  dollar,  and  reserv- 
ing title  until  such  sale,  was  conditional  sale;  Baldwin  v.  Van  Wagner,  33  W. 
Va.  293,  10  S.  E.  716,  holding  agreement  to  rent  piano  giving  lessee  right  to 
purchase  and  if  he  purchase  to  deduct  payments  of  rent  from  purchase  price  is 
•conditional  sale. 

Cited  in  reference  notes  in  2  A'.  S.  R.  579,  on  effect  of  contracts  of  sale  or 
lease  providing  for  payments  in  instalments;  7  A.  S.  R.  262,  on  contract  for 
lease  of  pianos  with  provision  for  payment  by  instalments  as  conditional  sale. 

Cited  in  notes  in  89  A.  D.  127,  129,  on  contracts  of  sale  or  lease,  providing  for 
payments  by  instalments;  12  L.RJL.  447,  on  sale  of  personal  property  on  instal- 
ment  plan. 
•^Remedy  of  seller  or  bnyer. 

Cited  in  Davis  v.  Millings,  141  Ala.  378,  37  So.  737,  holding  vendor,  upon 
failure  of  vendee  in  such  case,  to  comply  with  terms  of  sale,  may  retake  prop- 
•«rty  or  treat  sale  as  absolute  and  sue  for  price;  First  Nat.  Bank  v.  Alton, 
60  Conn.  402,  22  Atl.  1010,  holding  option  to  determine  whether  sale  should 
become  absolute  or  not  was  in  both  parties  where  agreement  provided  that 
should  property  sold  be  returned  to  or  taken  back  by  vendor,  vendor  might 
retain  payment  made  by  vendee;  Laclede  Power  Co.  v.  Ennis  Stationery  Go.  79 
Mo.  App.  302,  holding  law  governing  conditional  sales  does  not  permit  vendor 
to  retake  chattel  and  then  sue  for  purchase  money;  Crompton  T.  Beach,  62 
Conn.  25,  36  A.  S.  R.  323,  18  LJLA.  187,  25  Atl.  446,  on  remedy  of  vendor  in 
conditional  sale;  Sawyer  v.  Pringle,  20  Ont.  Rep.  Ill;  Sawyer  v.  Pringle,  18 
Ont.  App.  Rep.  218, — holding  that  upon  resale  of  machine  sold  upon  conditional 
sale  conditional  vendor's  remedy  is  exhausted. 

Cited  in  reference  note  in  1  A.  S.  R.  63,  on  rights  of  vendor  under  conditional 
sale  accompanied  by  delivery  of  possession  to  vendee. 

Cited  in  notes  in  32  L.RJL.  457,  on  rights  of  vendor  by  conditional  sale  to 
<H>llect  balance  after  retaking  possession;  32  ULA.  459,  on  right  of  vendor  by 
KX>nditional  sale  to  recover  on  unpaid  notes  or  contract  where  he  does  not  resume 
possession  or  accept  a  return  of  the  property. 

Distinguished  in  Appleton  v.  Norwalk  Library  Corp.  53  Conn.  4,  22  Atl.  681, 
holding  where,  in  sale  upon  instalments,  it  is  provided  instalments  remaining 
unpaid  shall  immediately  become  due  and  payable  in  case  of  breach  of  conditions 
of  payment  by  vendee,  vendor  may  maintain  suit  for  recovery  of  said  instal- 
ments;  Beach's  Appeal,  58  Conn.  464,  20  Atl.  475,  holding  where  vendee  of  prop- 
erty gives  his  absolute  note  for  same  and  property  remains  that  of  vendor  until 
note  is  paid,  consideration  of  note  does  not  fail  if  vendee  fails  to  perform  his 
part  of  contract,  even  though  vendee  offers  to  return  property. 
Possession  as  evidence  of  title. 

Cited  in  note  in  12  L.R.A.  703,  on  possession  as  evidence  of  title  to  personalty. 

4  7  AM.  REP.  648,  WnXIAMS  v.  BROOKS,  50  CONN.  278. 
Infrln^ment  of  trademarks. 

Cited  in  El  Modello  Cigar  Mfg.  Co.  v.  Gato,  25  Fla.  886,  23  A.  S.  R.  537,  6 
L.RJL  823,  7  So.  23,  holding  although  man  may  not  intend  to  injure  another, 
yet  he  will  not  be  allowed  to  adopt  marks  by  which  goods  of  another  are  desig- 
nated, if  effect  of  adopting  them  would  injure  such  other. 

Cited  in  reference  notes  in  49  A.  R.  96,  as  to  what  constitutes  a  trademark 
Am.  Rep.  Vol.  XIX.— 36. 
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that  will  be  protected;  1  A.  S.  R.  421,  as  to  when  right  to  use  trademark  i^ 
protected. 

Disapproved  in  Radam  y.  Microbe  Destroyer  Go.  81  Tex.  122,  26  A.  S.  R.  7S8. 
16  S.  W.  990,  holding  if  labels,  trademark,  and  packages  one  or  all  oombiMd 
are  not  calculated  to  deceive  ordinary  purchasers  there  is  no  infringement 
^Use  of  ounuumo  same  as  oompetilor*s. 

ated  in  Bissell  OiiUed  Plow  Works  v.  T.  M.  Bissell  Plow  Go.  121  Fed.  3(7, 
holding  second  comer  not  allowed  to  use  name  of  first  comer  upon  plows  bmhiii- 
factured  by  such  second  comer  similar  to  those  manufactured  by  first. 

Gited  in  note  in  1  L.RJL  45,  on  right  to  use  name  as  trademark  when  BaBie» 
of  persons  are  similar. 

Distinguished  in  Rogers  y.  Rogers,  53  Conn.  121,  65  A.  R.  78,  1  Atl.  807,  hold- 
ing fair,  honest  use  of  name  cannot  be  enjoined  when  used  in  ordinary  coarse 
of  business,  in  way  and  manner  in  which  other  manufacturers  of  similar  g9od? 
are  accustomed  to  use  their  own  name  in  preparation  for  sale,  or  sale  of  good^ 
Frandnlent  simulations. 

Distinguished  in  State  y.  Armour  Paddng  Go.  124  Iowa,  323,  100  N.  W.  SQ, 
2  A.  dt  £.  Ann.  Gas.  448,  holding  eyery  one  is  {Hpesumed  to  know  whether  aitiele 
intended  as  substitute  for  butter  bears  yellow  color  of  true  butter  and  tksi 
actual  intent  is  under  statute  immateriaL 

47  AM.  KBP.  648,  LA  CROIX  y.  COUNTY  COMRS.  50  CONN.  S21. 
Iiegislatiye  control  of  liquor  traffic. 

Cited  in  State  y.  Gray,  61  Conn.  39,  22  Atl.  675,  sustaining  constitutionality 
of  law  licensing  sales  of  liquor  and  making  granting  of  license  to  druggist  dis- 
cretionar}'  with  county  commissioners;  Gillesby  y.  Canyon  County,  17  Idaho* 
586,  107  Pac.  71,  holding  that  legislature  may  enact  statute  licensing;  rega- 
lating  as  prohibiting  sale  of  intoxicating  liquor;  State  y.  Bixman,  162  Mo.  1,. 
62  8.  W.  828,  holding  legislature  has  power  under  constitution  to  suppress  busi- 
ness of  selling  beer  absolutely. 

Cited  in  note  in  28  L.  ed.  U.  S.  696,  on  constitutionality  of  laws  regulating- 
sale  of  liquor. 
Reyocability  of  liquor  license. 

Cited  in  Heyren  y.  Reed,  126  Gal.  219,  58  Pac  536,  holding  authorities  author- 
ized by  law  to  grant  retail  liquor  license  haye  power  for  good  cause  to  revoke 
same;  Ison  y.  Griffin,  98  Ga.  623,  25  S.  E.  611,  holding  action  not  maintain- 
able against  municipal  oorporaticm  for  damages  due  to  reyocation  of  license; 
Higgins  y.  Talty,  157  Mo.  280,  57  S.  W.  724,  holding  dramshop  license  is  merely 
permit,  is  not  contract  between  state  and  licensee,  and  is  reyocable  for  cause 
at  any  time;  SUte  y.  Gibbs,  82  Vt.  526,  24  LJIJL(N.S.)  555,  74  Ati.  229,  It 
A.  A,  £.  Ann.  Gas.  525,  holding  that  liquor  license  giyes  no  yested  rights  and 
cannot  be  so  granted  as  to  be  irreyocable. 
Nature  of  office  of  county  commissioner. 

Cited  in  Wakeman's  Appeal,  74  Conn.  318,  50  Atl.  733,  holding  eounty  erao- 
missioners  are  administratiye  board,  and  license  law  treated  their  action  in 
respect  to  licenses  to  sell  intoxicating  liquors  as  final  and  condusiye;  Hewitfs 
Appeal,  76  Conn.  685,  58  AtL  231,  holding  county  oommissioners  ai« 
tratiye  officers. 
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night  to  trial  hj  Jury. 

Cited  in  ^ller  v.  Lampson,  66  Conn.  432,  34  Atl.  79,  holding  provisions  of 
statute  in*oyiding  for  jury  of  six  only  in  cases  of  summary  process,  and  requir- 
ing giving  of  recognizance  by  party  asking  for  jury  are  valid  and  constitutional. 
Inherent  right  of  appeal. 

Cited  in  Reeves  v.  Grottendick,  131  Ind.  107,  30  N.  E.  889,  holding  right  to 
appeal  from  precept  to  enforce  collection  of  assessment  for  cost  of  improving 
street  is  statutory  right,  since  there  is  no  inherent  right  to  appeal. 
Powers  of  Superior  Court. 

at^  in  Central  R.  &  Electric  Co.'s  Appeal,  67  Conn.  197,  35  Atl.  32  (dis- 
senting opinion),  on  character  in  which  judge  of  superior  court  performs  duty 
of  quasi  Judicial  nature  by  virtue  of  special  statutory  authority;  Sherwood  v. 
New  England  Knitting  Co.  68  Conn.  543,  37  Atl.  388,  holding  power  of  superior 
eourt  to  issue  writ  of  prohibition  will  never  be  exercised  in  issue  of  such  writ 
except  in  clear  case  of  excess  of  jurisdiction. 
Writ  of  prohibition. 

Cited  in  note  in  111  A.  S.  R.  941,  on  writ  of  prohibition  to  boards  usually 
exercising  functions  of  a  ministerial  or  legislative  character. 

47  AM.  REP.  658,  WUiSON  t.  WIIililBIANTIO  LINEN  CO.   50  CONN. 

4ZZ. 
Master's  duty  to  safeguard  servant. 

Cited  in  Darrigan  v.  New  York  &  N.  E.  R.  Co.  52  Conn.  285,  52  A.  R.  690, 
applying  rule  that  master  is  boimd  to  provide  for  servant  reasonably  safe  place 
for  work  and  reasonably  safe  appliances  to  case  of  railroad  company;  Gerrish 
v.  New  Haven  Ice  Co.  63  Conn.  9,  27  Atl.  235,  on  duty  of  master  to  servant; 
Channon  v.  Sanford  Co.  70  Conn.  573,  66  A.  S.  R.  133,  41  L.R.A.  200,  40  Atl. 
462,  holding  master  required  to  use  reasonable  care  to  provide  reasonably  safe 
place  for  servant  to  work  in  and  performance  of  that  requirement  is  full  meas- 
ure of  his  duty  in  that  respect;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  holdin<^ 
master  not  bound  to  use  highest  care,  nor  to  seciure  latest  and  most  improved 
machinery,  but  bound  to  use  care,  skill  and  prudence  in  selecting  and  maintain- 
ing machinery  and  appliances;  Johnson  v.  Boston  &  M.  Consol.  Copper  &  S. 
Min.  Co.  16  Mont.  164,  40  Pac.  298,  holding  individuals  and  corporations  are 
boxmd  to  use  all  reasonable  care  and  prudence  for  safety  of  those  in  their  serv- 
ice by  providing  them  with  machinery  reasonably  safe  and  suitable  for  use  by 
latter;  Anderson  v.  Bennett,  16  Or.  515,  8  A.  S.  R.  311,  19  Pac  765,  holding 
it  is  duty  of  master,  or  person  who  represents  him,  to  use  reasonable  care  and 
diligence  and  make  reasonable  provision  for  the  servant's  safety. 

Cited  in  notes  in  59  A.  R.  77,  on  master's  duty  to  furnish  safe  appliances; 
98  A.  S.  R.  291,  on  necessity  of  employer  using  ordinary  and  reasonable  care 
io  providing  machinery  and  appliance  for  servants;  54  LJLA.  45,  on  master's 
responsibility  for  negligence  involving  breach  of  one  of  his  personal  duties;  54 
LJLA.  68,  on  nuister's  duty  to  see  that  unintelligent  instrumentalities  of  tho 
work,  as  originally  supplied,  satisfy  the  legal  standard  of  safety. 
— Nondelegability. 

Cited  in  McElligott  v.  Randolph,  61  Conn.  157,  29  A.  S.  R.  181,  22  Atl.  1094, 
holding  master  liable  where  vice  principal  left  servants  at  work  without  super- 
vision necessary  to  a  dangerous  task;  Rincicotti  v.  O'Brien  Contracting  Co.  77 
Conn.  617,  69  L.R.A.  936,  60  Atl.  115,  holding  master's  duty  requires  perform- 
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anee,  delegation  to  fit  and  competent  agent  not  being  8u£Scieni;  Eureka  Go.  r. 
Bas8,  81  Ala.  200,  60  A.  R.  152,  8  So.  216,  holding  fellow  servant  rule  inap- 
plicable where  negligent  servant  is  delegated  by  master  to  perform  duty  exacted 
of  master  without  regard  to  rank  of  agent  employed  to  do  it. 

Cited  in  notes  in  67  A.  D.  690,  on  liability  of  master  for  negligence  of  senrant 
intrusted  with  full  control  of  the  business  or  with  duties  master  is  personany 
bound  to  perform;  54  LJLA.  78,  on  nondelegable  duty  of  master  as  to  adequate 
protection  against  injuries  from  falling  bodies. 
—  Fellowserranto  or  vice  principals. 

Cited  in  Darrigan  v.  New  York  &  N.  E.  R.  Co.  52  Conn.  285,  52  A.  R.  590, 
holding  train  dispatcher  not  fellow  servant  of  locomotive  engineer;  Kelly  v. New 
Haven  S.  B.  Co.  74  Conn.  343,  92  A.  S.  R.  220,  67  USLA.  494,  50  Atl.  871,  holding 
test  for  determining  who  is  fellow  servant  is  nature  and  character  of  duty  vio- 
lated; Taylor  v.  Evansville  &  T.  H.  R.  Co.  121  Ind.  124,  16  A.  8.  R.  372,  6 
LJt.A.  584,  22  N.  £.  876,  on  distinction  between  fellow-servant  and  vice-prin- 
cipal; Benco  v.  New  York,  N.  H.  &  H.  R.  Co.  181  Mass.  221,  63  N.  E.  417,  hold- 
ing  that,  while  rule  of  fellow  servant  prevails  in  Connecticut,  one  who  exercises 
i*onlrol  over  nnother  is  not  regarded  as  fellow  servant  but  vice-principal;  Cadden 
V.  American  Steel  Barge  Co.  88  Wis.  409,  60  N.  W.  800,  holding  man  who  worked 
as  riveter  upon  vessel  and  stood  upon  scaffold  while  working  was  not  fellow- 
servant  with  crew  of  scaffold  builders. 

Cited  in  reference  notes  in  1  A.  8.  R.  33,  on  who  are  not  fellow  servants;  32 
A.  S.  R.  513,  on  distinction  between  fellow  servant  and  vice  prindpaL 

Cited  in  notes  in  53  A.  R.  46,  on  who  are  not  fellow  servants;  76  A.  8.  R. 
636,  on  superintendents  as  vice  principals;  51  L.R.A.  607,  on  vice  prindpalship 
with  reference  to  relative  rank  of  negligent  servant;  64  L.R.A.  38,  on  vice  prin- 
dpalship as  deter  in  ined  with  reference  to  the  character  of  the  act  whidi  causeil 
the  injury. 
Assumption  of  risk. 

Cited  in  McGar  v.  National  &  P.  Worsted  Mills,  22  R.  L  347,  47  Aa  1092, 
holding  knowledge  by  servant  of  unsafe  condition  of  appliances  which  carries, 
or  should  carry,  to  mind  of  servant  danger  to  which  he  is  exposed  is  true  te»<i 
as  to  assumption  of  risk. 

Distinguished  in  ^^IcCorty  v.  Southern  New  England  Telepb.  Co.  69  Conn.  635, 
61  A.  8.  R.  62,  38  Atl.  350,  holding  lineman  assumes  risk  of  falling  telephone 
pole  which  he  climbs. 

47  AM.  REP.  66S,  RKKD  v.  COPEIiANO,  50  CONN.  47S. 
Ck>mpletion  of  gift  of  chose  In  action  by  manual  delivery. 

Cited  in  Allen-West  Commission  Co.  v.  Grumbles,  63  C.  C.  A.  401,  129  F^ 
287,  holding  if  certificates  of  stock  are  indorsed  and  delivered  with  donative 
intention  court  of  equity  will  compel  corporation  to  transfer  shares  on  its  books: 
Candee  v.  Connecticut  Sav.  Bank,  81  Conn.  372,  22  L.R.A.(N.S.)  668,  71  Atl. 
551,  holding  that  manual  delivery  of  subject-matter  is  not  essential  to  consti- 
tute valid  gift,  if  means  of  obtaining  it  is  transferred  to  donee  accompanied 
by  words  or  acts  showing  intention  to  divest  donor  of  all  dominion  over  prop- 
erty; Brown  v.  Crafts,  98  Me.  40,  56  Atl.  213,  holding  gift  of  choses  in  action 
can  be  completely  executed  by  simple  delivery  with  intent  to  pass  title  at  once; 
Lsyson  v.  Davis,  17  Mont.  220,  31  LJLA.  429,  42  Pac.  775,  holding  delivery  of 
certificates  of  shares  in  national  bank  with  intent  to  make  gift  is  all  that  is 
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required  to  pass  an  ownership;  Bond  v.  Bean,  72  N.  H.  444,  57  Atl.  340,  101 
A.  S.  R.  686,  holding  equitable  title  to  stock  vested  in  donee  by  delivery  thereof 
to  donee  with  intent  to  make  completed  gift  and  donee's  acceptance;  Doherty's 
Estate,  14  Pa.  Dist.  R.  79,  holding  assignment  of  insurance  policy  need  not  be 
in  writing;  Hani  v.  Germania  L.  Ins.  Co.  197  Pa.  276,  80  A.  S.  R.  819,  47  Atl. 
200,  holding  written  assignment  not  necessary  to  gift  of  chose  in  action;  Opitz 
V.  Karel,  118  Wis.  527,  99  A.  S.  R.  1004,  62  LJRj^  982,  95  N.  W.  948,  holding 
gift  of  insurance  policy  valid  where  made  by  delivery  to  donee  and  by  parol. 

Cited  in  reference  note  in  57  A.  R.  304,  on  sufficiency  of  gift  inter  vivos  of 
corporate  stock. 

Cited  in  notes  in  2  LJLA.(N.S.)  807,  on  necessity  of  writing  to  gift  of  stock; 
12  E.  R.  C.  435,  on  sufficiency  of  gift  inter  vivos. 

Enforoement  after  decedent's  death  of  equitable  right  existing  against 
him  daring  life. 

Cited  in  Lewisohn  v.  Stoddard,  78  Conn.  575,  63  Atl.  621,  on  enforcement  of 
equitable  right  against  representative  of  decedent;  Harrigan  v.  Qildirist,  121 
Wis.  127,  99  N.  W.  909,  holding  rule  that  personal  action  dies  with  person,  where 
property  is  involved,  does  not  apply  in  cases  of  equitable  cognizance. 

Cited  in  note  in  67  L.R.A.  681,  on  rights  of  heirs  and  representatives  of  pledgeor 
of  corporate  stock  to  benefit  of  statutory  provisions  as  to  necessity  of  transfer 
on  corporate  books. 

47  AM.  RBP.  669,  FAIRFIEIiD  T.  liAWSON,  50  CONN.  601. 
Criteria  of  Intent  of  maker  of  Instrument. 

Cited  in  Hotchkiss  v.  Higgins,  52  Conn.  205,  52  A.  R.  582,  holding  actual  inten- 
tion as  independent  fact  can  only  be  shown  where  language  of  writing  is  applica- 
ble indifferently  to  more  than  one  object;  Comstock  v.  Comstock,  78  Conn.  606, 
63  AtL  449,  holding  court  not  concerned  with  intents  of  testator  not  expressed 
in  will  definite  in  terms. 

Cited  in  notes  in  6  IiuR.A.(N.S.)  967,  on  sense  attached  by  testator  to  his  words 
in  describing  land  in  will;  11  LJRJl.(N.S.)  68,  on  intention  of  testator  as  to 
whether  bequest  of  stocks,  bonds,  or  notes  is  general  or  specific. 
Parol  evidence  to  aid  will. 

ated  in  Dufficld  v.  Pike,  71  Conn.  521,  42  Atl.  641,  doubting  right  of  one 
general  legatee  to  be  preferred  over  another  on  ground  he  is  quasi  creditor  where 
such  fact  requires  extrinsic  evidence;  Bryan  v.  Biglow,  77  Conn.  604,  107  A.  S.  R. 
64,  60  Atl.  266,  holding  a  letter  inadmissible  to  aid  a  testamentary  trust. 

Cited  in  notes  in  6  LJt.A.(N.S.)  943,  on  correction  of  misdescription  of  land 
in  will;  6  LJLA.(N.S.)  944,  946,  on  judicial  correction  of  testamentary  errors 
in  description  of  land;  6  L.RA.(N.S.)  948,  on  inadmissibility  of  extrinsic  evi- 
dence to  correct  misdescription  of  land  in  vrill  in  absence  of  ambiguity;  6  LJI.A. 
(N.S.)  957,  on  parol  identification  of  alleged  misdescribed  land  in  will;  6  LJR.A. 
(N.S.)  968,  964,  on  finality  of  will  as  to  testator's  intention  in  description  of 
land;  14  L.R.A.(N.S.)  153,  on  explanation  of  uncertainty  in  bequest  for  charity 
or  religion. 
Interest  of  executor  In  unexpended  Income  of  fund  given  to  him  in  trust. 

Cited  in  Townsend  v.  Wilson,  77  Conn.  411,  59  Atl.  417,  holding  executors 
took  no  beneficial  interest  in  amount  of  income  over  and  above  that  used  to 
execute  trust,  where  gift  of  trust  fund  was  to  executors  in  trust  and  not  to 
persons  named. 
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Requirement  that  gift  to  charity  be  definite. 

Cited  in  Bristol  v.  Bristol,  53  Conn.  242,  5  Ail.  687,  holding  that  bequest 
authorizing  executrix  to  disburse  not  exceeding  certain  sum  to  sudi  wmihy 
persons  as  she  deemed  proper,  was  invalid;  Webster  y.  Morris,  66  Wis.  366,  57 
A.  R.  278,  28  N.  W.  353,  holding  mere  direction  to  expend  money  "for  duLritable 
purposes**  at  large,  is  too  indefinite  and  uncertain  to  be  carried  into  execution. 

Cited  in  reference  notes  in  48  A.  R.  376,  on  certainty  of  beneficiary  in  charita- 
ble trust;  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests  to  charitable  uses. 

Cited  in  notes  in  5  LJLA.  41,  on  selection  of  beneficiaries  in  public  charitable 
uses;  5  L.R.A.  107,  on  gifts  for  educational  purposes  held  valid;  14  IJEtA.(N.S.) 
54,  on  distinction  between  charities  and  ordinary  trusts;  14  LJ%JL(N.S.)  75,  on 
creation  and  general  requisites  of  trust  for  charity  or  religion;  14  L.R^(NJS.) 
116,  on  necessary  certainty  as  to  beneficiaries  of  bequest  for  charity  or  religion. 

4  7  AM.  REP.  677,  BEARDSIiBY  v.  HARTFORD,  50  CONN.  529. 
Adaptability  of  oonunon  law. 

Cited  in  Katz  v.  Walkinshaw,  141  Cal.  116,  99  A.  S.  R.  35,  64  L.R.A.  236,  7f 
Pac.  766,  holding  common  law  by  its  own  principles  adapts  itself  to  varying; 
conditions. 
Wlien  negligence  Is  question  of  law  and  when  of  facts. 

Cited  in  Farrell  v.  Waterbury  Horse  R.  Co.  60  Conn.  239,  21  AtL  675,  holding: 
mode  .of  stating  inference  or  conclusion  of  negligence  does  not  make  it  one  of 
law  or  fact  as  case  may  be;  Bates  v.  New  York  &  N.  E.  R.  Co.  60  Conn.  259. 
22  Atl.  538  (dissenting  opinion),  on  construing  finding  of  court  as  to  negligence 
to  be  conclusion  of  law  and  reviewable;  Donovan  v.  Hartford  Street  R.  Co.  6.' 
Conn.  201,  29  L.RJL  297,  32  Atl.  350  (dissenting  opinion),  as  to  when  inference 
is  one  of  law  and  when  one  of  fact. 
3Innlclpal  liability  for  Injuries  due  to  defective  highways. 

Cited  with  special  approval  in  Ziegler  v.  Philadelphia,  19  Phila.  400,  46  Phila. 
Leg.  Int.  78,  on  obstruction  of  city  highways. 

Cited  in  Hoyt  v.  Danbury,  69  Conn.  341,  37  Atl.  1051,  holding  remedy  given 
by  statute  for  injury  due  to  defective  road  or  bridge  has  always  been  confined 
to  narrow  limits  by  judicial  construction;  Daly  v.  New  Haven,  69  Conn.  644, 
38  Atl.  397,  holding  duty  and  liability  of  city  relative  to  repair  of  bridge  and 
operation  of  draw  are  imposed  by  statute  or  they  do  not  exist;  Bartram  v. 
Sharoif,  71  Conn.  686,  71  A.  S.  R.  225,  46  L.RA.  144,  43  Atl.  143,  holding  town 
not  liable  for  injuries  from  defect  in  highway  except  as  made  so  by  statute; 
Dean  v.  Sharon,  72  Conn.  667,  45  Atl.  963,  holding  whether  injury  results  from 
failure  of  town  to  fulfil  duty  imposed  by  statute  to  maintain  its  highways  in 
reasonably  safe  condition  for  public  travel  depends  on  facts  peculiar  to  each 
ease;  Tiesler  v.  Norwich,  73  Conn.  199,  47  AtL  161,  holding  duty  of  towns  in  pro- 
viding safe  hi^way  is  affected  by  rights  of  adjoining  proprietors,  by  beneficial 
results  to  traveling  public  and  by  necessities  of  business;  Udkin  v.  New  Haven, 
80  Conn.  291,  14  L.RJL  (N.S.)  868,  68  AtL  253;  Lavinge  v.  New  Haven,  75  Conn. 
693,  55  Atl.  569, — holding  no  duty  and  no  liability  of  municipality  in  respect  to 
care  of  public  highway  exists  that  is  not  imposed  by  statute. 

Cited  in  note  in  20  L.RJ^.(N.S.)  517,  582,  637,  674,  on  liability  of  municipality 
for  defects  or  obstructions  in  streets. 
—  Defects  beyond  margin  of  highway. 

Cited  in  Udkin  v.  New  Haven,  80  Conn.  291,  14  L.R.A.(N.S.)  868,  68  Atl.  253, 
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holding  highway  may  he  rendered  defective  hy  something  without  it;  Richard- 
son T.  Boston,  156  Mass.  145,  30  N.  E.  478,  holding  entrance  to  huildings  huiit 
out  to  line  of  street  and  leading  down  from  street  surface  need  not  he  fenced 
or  railed;  Seidel  v.  Woodbury,  81  Conn.  65,  70  Atl.  58,  to  point  that  statute  of 
1801  might  impose  duty  upon  towns  of  erecting  harriers  to  protect  travelerH 
from  excavations  outside  of  highway. 

Cited  in  notes  in  79  A.  D.  704,  on  liability  of  towns  for  failure  to  place  guards 
around  excavations  at  roadside;  58  A.  R.  526,  on  liability  of  municipality  fov 
abeenoe  of  railing  on  embankment  on  highway;  20  L.RA.(N.S.)  982.  on  duty  of 
town  or  municipality  to  provide  barriers  to  protect  traveler  from  obstructionti 
outaide  highway. 

Distinguished  in  Seeley  v.  Bridgeport,  58  Conn.  1,  22  Atl.  1017,  holding  in  ac- 
tion in  which  plaintiff  claims  dangerous  place  was  within  and  defendant  city 
that  it  was  without  sidewalk  evidence  is  admissible  to  show  where  line  of  street 
lay. 
Power  of  city  to  guard  sides  of  walk. 

Cited  in  Shelton  Co.  v.  Birmingham,  61  Conn.  518,  24  Atl.  978,  holding  front 
entrances  to  basements  of  buildings  erected  on  street  lines  do  not  become  vested 
rights  superior  to  power  to  bar  entrance  from  street  or  walk. 

4  7  AM.  REP.  685,  PBCK'S  APPEAIi,  50  CONN.  562. 
Revocmtion  of  wills. 

Cited  in  note  in  38  L.RJL.  439,  on  presumption  as  to  revocation  of  missing 
will  where  there  is  more  than  one  will. 

Distinguished  in  Hawes  v.  Nicholas,  72  Tex.  481,  2  L.R.A.  863,  10  8.  W.  658, 
holding  under  statute  that  written  declaration  properly  executed  as  effectually 
revokes  will  from  date  of  its  execution  as  does  its  destruction. 
Revival  of  earlier  will  by  destruction  of  revocative  one. 

Cited  in  Security  Co.  v.  Snow,  70  Conn.  288,  66  A.  S.  R.  107,  39  AtL  153,  on 
effect  of  destruction  of  revocative  will  under  statute;  Stetson  v.  Stetson,  200  111. 
601,  61  L.R.A.  258,  66  N.  E.  262,  holding  former  will  revived  by  destruction  of 
later,  though  later  contained  express  revocatory  clause;  Kern  v.  Kern,  154  Ind. 
20,  55  N.  E.  1004,  on  revocation  of  earlier  will  by  later  and  revival  of  earlier 
by  destruction  of  later;  Cheever  v.  North,  106  Mich.  390,  58  A.  S.  R.  499,  37 
L.R.A.  561,  64  N.  W.  455,  holding  will  containing  no  express  clause  of  revocation 
does  not  have  effect  of  its  own  force  to  revoke  former  will,  and  destruction  of 
later  revives  earlier  will;  Re  Gould,  72  Vt.  316,  47  Atl.  1082,  holding  republi- 
cation not  necessary  to  revive  will  that  has  been  revoked  by  subsequent  one  that 
has  itself  been  revoked,  even  though  subsequent  will  revokes  prior  one  in  express 
terms;  Bates  v.  Hacking,  29  R.  I.  1,  14  L.RJl.(N.S.)  940,  68  Atl.  624,  holding 
that  prior  will  should  be  admitted  to  probate  where  subsequent  will  revoking  it 
was  executed  but  destroyed  by  testator. 

Cited  in  notes  in  76  A.  D.  655,  on  revival  of  one  will  by  revocation  of  an- 
other; 28  A.  S.  R.  355,  on  revival  of  revoked  will;  76  A.  S.  R.  250,  on  republi- 
cation of  revoked  wills;  37  L.R.A.  576,  on  revival  of  former  will  by  mere  de- 
struction of  later  after  implied  revocation;  37  L.R.A.  579,  on  presumption  of 
and  proof  of  intention  to  revive  former  will  by  destruction  of  later  revoking' 
will. 

Disapproved  in  Williams  v.  Miles,  68  Neb.  463,  110  A.  8.  R.  431n,  62  L.R.A. 
riS3,  94  X.  W.  705,  4  A.  &  E.  Ann.  Cas.  423,  holding  if  testator  destroys  suhsc- 
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quent  will  revoking  fonner  one  either  expressly  or  by  implicstion,  sneh  sct»  of 
itself,  will  not  revive  former  will»  and  rule,  should  be  to  look  to  intention  of 
testator. 

47  AM.  RBP.  690,  NORTHERH  O.  R.  CO.  t.  HUSSON,  101  PA.  1. 
Duty  of  employer  as  to  furnishing  safest  machinery  and  inipUanoes. 

Cited  in  Augcrstein  v.  Jones,  139  Pa.  183,  23  A.  8.  R.  174,  21  Atl.  24,  27 
W.  N.  C.  169,  21  Pittsb.  L.  J.  N.  8.  268;  Kehler  v.  Schwenk,  144  Pa.  348,  27  A. 
S.  R.  638,  13  L.R.A.  374,  22  AiL  910,  48  PhUa.  Leg.  Int  539,— holding  em- 
ployer bound  only  to  furnish  sueh  machinery  and  appliances  as  is  ordinarily 
used  in  his  line  of  business;  Dooner  v.  Delaware  ft  H.  Canal  Co.  171  Pa.  581, 
33  Atl.  416,  26  Pittsb.  L.  J.  N.  S.  227,  holding  employer  not  bound  to  furnish 
the  safest  machinery  nor  the  best  methods  for  its  operation,  but  only  such  as 
are  in  cOTumon  usage  in  his  line  of  business;  Kilbride  v.  Carbon  Dioxide  & 
Msgnesia  Co.  201  Pa.  552,  88  A.  8.  R.  829,  51  Atl.  347,  holding  employer  not 
liable  for  injury  to  employee  where  the  only  negligence  alleged  was  his  failure 
to  employ  a  particular  method  of  testing  cylinders;  Hoffman  v.  American 
Foundry  Co.  18  Wash.  287,  51  Pac.  385,  holding  employer  using  machinery  or 
appliances  such  as  is  commonly  used  in  his  line  of  business,  not  liable  for  an 
injury  which  might  have  been  prevented  by  the  use  of  differmt  machinery: 
Golwitzer  v.  Pennsylvania  R.  Co.  1  M<maghan  (Pa.)  72,  on  the  same  point: 
McGeeghan  v.  Hughes,  15  Pa.  Dist.  R.  249,  on  customary  method  of  doing  work 
as  affecting  right  to  recover  for  injury. 

Cited  in  notes  in  65  A.  8.  R.  741,  on  duty  of  railroads  to  furnish  improved 
appliances;  41  L.R.A.  125,  on  assignability  of  master's  duty  of  inspection  as 
dependent  upon  distinction  between  the  furnishing  and  the  use  of  agencies. 
—  Test  of  negligence. 

Cited  in  Mason  v.  Fourteen  Min.  Ca  82  Mo.  App.  367;  Linkitus  v.  Collierv, 
7  Kulp,  73,— holding  that  in  suit  for  injury  to  employee,  the  test  of  negli- 
genoe  in  methods,  machinery  or  applianees  is  the  ordinary  usage  in  like  busi- 


— Bztraordinary  cars  or  loads. 

Cited  in  Titus  v.  Bradford,  B.  &  K.  R.  Co.  136  Pa.  618,  20  A.  a  R.  944,  20 
Atl.  517,  26  W.  N.  C.  472,  8  Lane  L.  Rev.  93,  21  Pittsb.  L.  J.  N.  S.  165,  47 
Phila.  Leg.  Int.  496,  holding  railroad  not  liable  for  injury  from  carrying  broad 
gauge  cars  on  narrow  gauge  track  where  such  was  shown  to  be  customary  on 
narrow  gauge  roads;  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  97  Mich.  ,329,  37 
A.  8.  R.  348,  22  L.R.A.  292,  56  N.  W.  756,  holding  railroad  not  liable  for  injur>^ 
from  improper  loading  of  cars,  where  it  furnished  safe  cars  and  a  competent 
inspector. 

Cited  in  notes  in  54  L.R.A.  129,  on  master's  nonliability  for  fellow  servant'^ 
improperly  placing  loads  on  railway  cars  and  other  vehicles;  13  L.R.A.(N.S.) 
.385,  on  liability  of  railroad  company  to  employee  for  injuries  caused  by  de- 
fectively loaded  ear;  18  L.R.A.(N.8.)  391,  on  effect  of  contributory  negligence 
or  notice  on  railroad  company's  liability  to  employee  for  injuries  caused  by 
defectively  loaded  car. 
Expert  testimony  as  to  car  ooapling. 

Cited  in  Atchison,  T.  ft  8.  F.  R.  Co.  v.  Myers,  11  C.  C.  A.  439,  24  U.  S.  App. 
295,  63  Fed.  793,  on  admissibility  of  expert  testimony  as  to  manner  of  coupling 
cars. 
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AflfiiunpUon  of  risk. 

Cited  in  Jackson  v.  I^Iissouri  P.  R.  Co.  104  Mo.  448,  16  S.  W.  413;  Scott  v. 
Oregon  R.  &  Nav.  Co.  14  Or.  211,.  13  Pac.  98;  Tucker  v.  Northern  Terminal 
Co.  41  Or.  82,  68  Pac.  426, — holding  that  brakeman  injured  by  projecting  rails 
on  car  which  be  attempted  to  couple,  cannot  recover  therefor  on  ground  of 
assumption  of  risk;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Galvin,  29  Fla.  636,  16 
LJLA.  337,  11  So.  231,  on  same  point;  Lothrop  v.  Fitchburg  R.  Co.  150  Mass. 
423,  23  N.  E.  227,  denying  right  to  recover  for  injury  to  brakeman  caused  by 
projecting  lumber  on  car,  where  coupling  could  have  been  made  safely  by  the 
exercise  of  care  in  making  it. 

Cited  in  reference  note  in  47  A.  R.  569,  on  servant's  assumption  of  risk  in 
coupling  cars. 

Cited  in  note  in  49  L.R.A.  51,  on  assumption  of  risk  by  servant  entering  or 
remaining   in    employment    as    conclusive    defense    irrespective    of   whether    he 
exercised  due   care. 
Disobedience  of  rules  as  contributory  noi^Ugenoe. 

Cited  in  note  in  24  L.R.A.  658,  on  disobedience  of  master's  rules  as  con- 
tributory  negligence. 

47  AM.  REP.  696,  DUNHAM  t.  KDEUKPATRICK,   101  PA.  S6. 
Wbat  Is  Included  in  reservation  of  "all  minerals''  in  deed. 

Cited  in  Silver  v.  Bush,  213  Pa.  195,  62  Atl.  832,  holding  that  natural  gas 
is  not  included;  Snowden  v.  Cavenaugh,  10  Kulp,  1,  7  North.  Co.  Rep.  264, 
holding  open  stone  quarry  not  included  where  reservation  was  of  minerals,  but 
without  any  surface  rights  for  transportation  or  mining;  Detlor  ▼.  Holland,. 
57  Ohio  St.  492,  40  L.R.A.  266,  49  N.  E.  690,  holding  that  conveyance  of  all 
minerals  under  land  did  not  include  petroleum;  Foster  v.  Runk,  17  Pittsb.  L. 
J.  N.  8.  55,  holding  that  reservation  of  ''all  minerals"  etc.  includes  brick  clay. 

Cited  in  note  in  49  A.  S.  R.  691,  on  stones  as  mineral. 

Disapproved  in  McCombs  v.  Stephenson,  154  Ala.  109  44  So.  867,  holding 
that  word  minerals  as  used  in  conveyances  of  mineral  interests,  includes  salt» 
coal,  clay,  stone,  etc.,  and  means  all  substances  removed  for  substance  itself; 
Suit  V.  A.  Hochstettcr  Oil  Co.  63  W.  Va.  317,  61  S.  E.  307;  Weaver  v.  Richards, 
156  Mieh.  320,  120  N.  W.  818, — holding  that  reservation  indeed  of  "all  min- 
erals^ includes  petroleum;  Murray  v.  Allred,  100  Tenn.  100,  66  A.  8.  R.  740,. 
39  JjJLA.  249,  43  S.  W.  355,  holding  that  petroleum  and  natural  gas  are  in- 
cluded citing  also  annotation  on  this  point. 
Oil  and  gas  as  minerals. 

Cited  in  Moore's  Appeal,  4  Pa.  Dist.  R.  703;  Com.  v.  National  Oil  Co.  33 
W.  N.  C.  137, — on  petroleum  as  a  mineral;  McKinney  v.  Central  Kentucky 
Natural  Gas.  Co.  134  Ky.  239,  120  S.  W.  314,  20  A.  ft  E.  Ann.  Cas.  934,  hold- 
ing that  grant  of  mineral  rights  did  not  include  right  to  take  natural  gas; 
Ontario  Natural  Gas  Co.  v.  Smart,  19  Ont.  Rep.  591,  holding  that  mineral  gaa 
is  mineral  within  meaning  of  section  566  of  miinicipal  act. 

Cited  in  note  in  25  L.R.A.  223,  on  nature  of  property  in  petroleum. 

Disapproved  in  People  ex  rel.  Carrell  v.  Bell,  237  111.  332,  19  L.R.A.(N.S.) 
746,  86  N.  E.  593,  15  A.  &  E.  Ann.  Cas.  ^H*  holding  that  mining  right  includes 
right  to  take  petroleum  from  earth. 
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4  7  AM.  KEP.  699,  liEL^S  v.  WALLS,  101  PA.  57. 

Negligence  in  leaTing  negotiable  instriunent  In  condition  inTlting  tam- 
pering as  question  for  the  jury. 

Cited  in  Timbel  v.  Garfield  Nat  Bank,  121  App.  Div.  870,  106  N.  Y.  Supp. 
497,  holding  that  where  check  has  been  raised,  the  question  whether  drawer 
was  negligent  in  leaving  blank  spaces  is  for  the  jury;  Robb  v.  Pennsylvania  Co. 

40  W.  N.  C.  129,  3  Pa.  Super.  Ct.  254  (affirmed  in  186  Pa.  456,  66  A.  8.  R.  868. 

41  L.R.A.  695,  40  Atl.  969;  Alexander  v.  Buckwalter,  17  Pa.  Super.  Ct  128,  18 
Lane,  L.  Rev.  233  (affirming  17  Lane  L.  Rev.  366,  8  Del.  Co.  Rep.  74),— on 
question  of  ordinary  care  to  prevent  alteration  of  negotiable  instrument,  being 
for  the  jury;  Bradford  v.  Hanover  F.  Ins.  Co.  88  A.  S.  R.  775,  note  49  L.RjL 
530,  43  C.  C.  A.  310,  102  Fed.  48,  30  Pittsb.  L.  J.  N.  S.  379;  Vanderslice  v.  Royal 
Ins.  Co.  43  W.  N.  C.  381,  9  Pa.  Super.  Ct.  233, — on  question  of  negligence  in  fail- 
ing  to  take  precautions  against  forgery  of  instrument  being  for  the  jury;  Houser 
v.  National  Bank,  27  Pa.  Super.  Ct.  613,  on  duty  of  drawer  to  so  draw  a  check 
as  to  make  it  difficult  to  tamper  with. 

Cited  in  notes  in  4  A.  S.  R.  26;  86  A.  S.  R.  120,— on  effect  upon  rights  of 
parties  of  alteration  of  instrument  facilitated  by  negligence  of  maker;  35  L.R.A. 
470,  on  filling  spaces  in  note  as  affecting  bona  fide  holders;  21  L.R.A.(NJ3.)  405, 
on  duty  to  see  spaces  on  commercial  paper  are  filled  so  as  to  prevent  raising. 

47  AM.  REP.  701,  WRIGHT  t.  PIPE  LINE  CO.  101  PA.  204. 
Kstoppei  of  corporaton  to  plead  ultra  vires  as  defense. 

Cited  in  Wisconsin  Lumber  Co.  v.  Greene  ft  Western  Teleph.  Co.  127  Iowa, 
350,  109  A.  S.  R.  387,  69  L,R.A.  968,  101  N.  W.  742;  Banker's  Mut  Casualty 
Co.  V.  First  Nat.  Bank,  131  Iowa,  456,  108  N.  W.  1046,— holding  corporation 
which  has  received  the  benefits  of  a  contract  estopped  to  set  up  want  of  power 
to  enter  it  as  a  defense  to  its  liability  thereon;  Wood  v.  Corry  Waterworks 
Co.  12  L.R.A.  168,  44  Fed.  146,  21  Pittsb.  L,  J.  N.  S.  169,  denying  right  of 
transferee  of  corporate  stock  to  set  up  invalidity  of  previous  executed  issue 
of  bonds;  Slater  Woolen  Co.  v.  Lamb,  143  Mass.  420,  9  N.  £.  823,  sustaining 
recovery  by  corporation  for  goods  sold  without  authority  to  person  not  em- 
Ct.  234,  denying  right  of  gas  company  to  allege  that  act  of  borough  giving 
them  license — ^which  they  have  used — ^was  ultra  vires;  Montgomery  Nat  Bank 
ployee,  and  used  by  him;  Sandy  Lake  v.  Sandy  Lake  &  S.  Gas.  Co.  16  Pa.  Super. 
V.  McCleaster,  13  Pa.  Co.  Ct  392,  10  Lane.  L.  Rev.  325,  2  Pa.  Dist  B.  546, 
sustaining  recovery  of  consideration  on  executed  contract  notwithstanding  de- 
fendant's plea  of  plaintiff's  ultra  vires;  Westfield  School  Dist  v.  Dillman,  22 
Pa.  Co.  Ct.  567,  sustaining  recovery  on  nonresident  parent's  promise  to  pay 
tuition  notwithstanding  his  plea  that  the  school  district's  contract  was  ultra 
vires;  Weed  &  Co.  v.  Cuming,  23  Pa.  Co.  Ct.  27,  8  Pa.  Dist  R.  320,  sustaining 
recovery  on  executed  contract  of  insurance,  notwithstanding  insurer's  defense 
of  ultra  vires  in  insuring;  Pittsburg,  J.  E.  ft  £.  R.  Co.  v.  Altoona  ft  B.  C.  R. 
Co.  196  Pa.  452,  46  Atl.  431,  declining  to  declare  void  because  ultra  vires,  as 
between  the  parties,  executed  lease,  which  lessor  has  enjoyed ;  Kendall  v.  Klapper 
thai  Ck>.  202  Pa.  596,  52  AtL  92,  to  point  that  equity  will  overlook  defenses  of 
ultra  vires  raised  by  corporation  in  action  for  money  advanced  by  directors; 
Zinc  Carbonate  Co.  v.  First  Nat  Bank,  103  Wia  125,  74  A.  S.  R.  845,  79  N.  W. 
229,  to  point  that  corporation  cannot  set  up  ultra  vires  act  in  defense  to  actios 
on  its  act. 
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Cited  in  reference  notes  in  3  A.  S.  R.  699,  on  estoppel  to  raise  question  of 
ultra  yires;  19  A.  S.  R.  136,  as  to  when  corporation  cannot  avail  itself  of  de- 
iense  of  ultra  vires. 

Cited  in  note  in  20  L.R.A.  773,  on  estoppel  of  corporation  to  set  up  plea  of 
ultra  vires. 

Distinguished  in  Bangor  ft  P.  R.  Co.  v.  American  Bangor  Slate  Co.  203  Pa. 
6,  52  Atl.  16  (affirming  8  North.  Co.  Rep.  141),  sustaining  defense  of  ultra  vires 
by  oovnpany  without  knowledge  of  and  not  receiving  benefits  from  unauthorized 
eontract  of  its  president;  Red  Cross  Protective  Soc.  v.  Wayte,  96  C.  C.  A.  126, 
171  Fed.  643,  holding  that  corporation  is  not  estopped  to  deny  authority  of 
general  manager  to  employ  counsel,  where  it  repudiated  contract  upon  acquiring 
knowledge  of  it. 
—  To  liability  on  partnership  agreement  by  corporation. 

died  in  Wallenstein  v.  Ervin,  60  C.  C.  A.  129,  112  Fed.  124,  denying  ultra 
vires  set  up  by  corporation  on  executed  partnership  agreement,  as  defense  against 
sharing  partnership  losses;  Re  Ervin,  114  Fed.  596,  sustaining  right  of  corpo- 
ration to  prove  in  bankruptcy  against  partnership  in  which  corporation  was 
member  ultra  vires;  Boyd  v.  American  Carbon  Black  Co.  182  Pa.  206,  37  Atl. 
937,  40  W.  N.  C.  459,  holding  that  corporation  entering  partnership  has  no 
right  to  set  up  that  ultra  vires  act  against  action  for  accounting. 
—To  liability  on  note. 

Cited  in  Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.R.A.  595,  3  C.  C.  A.  1, 
6  U.  S.  App.  312,  52  Fed.  191,  sustaining  recovery  by  bona  fide  holder  of  bill 
of  exchange,  against  corporation  accepting  ultra  vires;  Towers  Excelsior  & 
Ginnery  Co.  v.  Inman,  96  Ga.  506,  23  S.  E.  418;  Dewey  v.  Toledo,  A.  A.  &  N. 
IL  R.  Co.  91  Mich.  351,  51  N.  W.  1063, — sustaining  recovery  on  note  given  for 
properly  which  corporation  had  retained,  notwithstanding  purchase  was  ultra 
vires;  Woodcock  v.  First  Nat.  Bank,  113  Mich.  236,  71  N.  W.  477,  denying 
defense  of  ultra  vires  to  action  on  note  and  mortgage  by  bona  fide  purchaser; 
First  Nat.  Bank  v.  Guardian  Trust  Co.  187  Mo.  494,  70  L.R.A.  79,  86  S.  W. 
109,  holding  that  corporation  cannot  set  up  ultra  vires  to  defeat  recovery  on 
a  note  given  for  money  furnished  it  to  carry  out  an  enterprise  in  which  it  was 
interested. 
^— To  liability  on  mortgage. 

Cited  in  Wright  v.  Hughes,  119  Ind.  324,  12  A.  S.  R.  412,  21  N.  E.  907, 
denying  right  of  either  corporation  or  policyholder  to  assert  that  executed  corpo- 
rate mortgage  was  ultra  vires;  Beach  v.  Wakefield,  107  Iowa,  567,  76  N.  W.  688, 
denying  corporation's  right  to  set  up  ultra  vires  against  corporate  mort- 
gage in  excess  of  statutory  limit;  Union  Trust  Co.  v.  Mercantile  Library 
Hall  Co.  189  Pa.  263,  42  Atl.  129,  43  W.  N.  C.  337,  29  Pittsb.  L.  J.  N.  S.  352, 
to  point  that  corporation  could  not  set  up  ultra  vires  of  exceeding  legal  limi- 
tation against  its  executed  mortgage. 
Ri^it  to  recover  back  payments  on  ultra  vires  contract. 

Cited  in  McCoy  Lime  Co.  v.  Kane,  16  Montg.  Co.  L.  Rep.  19,  holding  that 
corporation  cannot  recover  back  purchase  money  for  stock  of  other  company 
delivered  to  it,  on  ground  that  contract  was  ultra  vires. 
Who  may  raise  question  of  ultra  vires. 

Cited  in  Pennsylvania,  S.  Valley  R.  Co.  v.  Philadelphia  &  R.  R.  Co.  160  Pa. 
^77,  28  Atl.  784,  denying  right  of  any  but  attorney-general  to  raise  question 
of  ultra  vires  against  railroad  occupying  city  streets  illegally. 
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Effect  of  perfomumoe  of  ultra  viros  contract  ^nerally. 

Distinguished  in  Delaware  River  Quarry  &  Constr.  Co.  v.  Bethlehem  k  N. 
Street  R.  Co.  7  North.  Co.  Rep.  337,  holding  performance  of  ultra  vires  contnet 
by   foreign   corporation  doing  business  without  complying  with   statutory  re- 
quirements does  not  entitle  it  to  recover  contract  price. 
Refusal  by  courts  of  aid  to  iMurty  to  Ulecal  contract. 

Cited  in  Brown  v.  Kennedy,  12  Colo.  235,  20  Pac  606,  to  point  that  oourto 
afford  no  relief  on  claims  requiring  support  of  illegal  transactions;  WestfieM 
School  Dist.  T.  Dillman,  5  Lack.  Legal  News,  286,  holding  that  promise  of  non- 
resident parent  to  pay  school  district  for  tuition  of  his  children  may  be  en- 
forced, altl;ough  charge  for  such  tuition  could  not  be  enforced;  Benar  v.  Lippus, 
18  Pa.  Dist.  R.  241,  25  Lane.  L.  Rev.  300,  holding  that  court  will  enforce  claim 
if  it  can  be  made  out  independently  of  illegal  transaction;  Smith  v.  Kammerer, 
152  Pa.  08,  25  AtL  165,  declining  to  cancel  mortgage  in  hands  of  assignee  there- 
of, on  assignor's  plea  that  consideration  was  stock-gambling. 

Distinguished  in  Hoffman  v.  McMullen,  45  hJSLA.  410,  28  C.  C.  A.  178,  4S 
U.  8.  App.  506,  83  Fed.  372,  denying  recovery  by  one  entering  partnership  witk 
another,  on  profits  from  public  works,  they  having  combined  to  stifie  competi- 
tion in  bidding. 

47  AM.  RBP.  704,  OLTVE^l  v.  COM.   101  PA.  S15. 
Meaning  of  "good  repute." 

Cited  in  Com.  v.  Howe,  35  Pa.  Super.  Ct  554,  holding  that  "good  repute"  is 
equivalent  to  "good  reputation." 
Presumption  of  chastity. 

Cited  in  SUta  v.  Turner,  82  8.  C.  278,  64  S.  £.  424,  17  A.  4  E.  Ann.  Caa  88, 
holding  thai,  under  statute,  chastity  of  prosecutrix,  in  seduction  case,  is  pre* 
fluroed. 
Burden  of  proof  in  prosecution  for  cvime. 

Cited  in  Com.  v.  Walker,  33  Pa.  Super.  Ct.  167,  holding  that  under  indict- 
ment for  statutory  rape  of  female  under  16  years  of  age,  the  state  must  prore 
affirmatively  the  age  of  the  female. 

Cited  in  reference  notes  in  48  A.  R.  17,  on  proof  of  character  of  oomplainaDi 
in  seduction;  36  A.  S.  R.  659,  on  burden  of  proof  as  to  chastity  in  prosecutioa 
for  seduction. 
Chastity  as  element  of  crime  of  seduction. 

Cited  in  notes  in  76  A.  S.  R.  681 ;  87  A.  D.  407, — on  chastity  of  the  woman  as 
element  of  erime  of  seduction. 

47  AM.  RBP.   706,  BATjTIMORE  A  O.  R.  CO.  T.  SOHWINDIiING,   101 

PA.  268. 
liiability  for  injury  to  trespasser  and  licensees. 

Cited  in  Montgomery  &  £.  R.  Co.  v.  Thompson,  77  Ala.  448,  54  A.  R.  72,  to 
point  that  railroad  owes  no  duty  to  trespasser  except  not  to  cause  wilful  or 
wanton  injury;  Gwynn  v.  Duffield,  66  Iowa,  708,  55  A.  R.  286,  24  N.  W.  623, 
holding  that  trespasser  cannot  recover  for  injury  sustained  unless  inflicted 
wantonly,  or  with  indifference  to  safety  of  others;  Lake  Shore  &  M.  8.  R.  Co. 
V.  Rosenrweig,  113  Psk  510,  6  Atl.  546,  18  W.  N.  C.  162,  43  Phila.  Ijtig.  Int  466, 
17  Pittsb.  L.  J.  N.  S.  07,  holding  duty  of  railroad  to  passengers  in  wrong  ear 
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hy  mistake  ib  not  that  owing  to  trespasser;  Woods  v.  Thompson,  15  Pa.  Dist.  R. 
040,  holding  that  a  person  using  the  property  of  another  by  permission  or 
suiTeranee  takes  upon  himself  all  risk  incident  to  it;  Deichman  v.  Knecht,  18 
Pa.  Dist.  R.  27»,  11  North.  Co.  Rep.  231,  holding  that  boy  injured  while  in 
poblic  swimming  pool  cannot  recover  imless  he  paid  or  intended  to  pay. 

Cited  in  reference  note  in  98  A.  D.  322,  on  liability  for  injury  to  trespasser. 

Cited  in  note  in   19   L.R.A.(N.S.)    1161,  on   application   of  doctrine  of  at- 
trmctive  nuisance  to  attractions  on  private  premises. 
—  On  or  beside  railroad  track. 

Cited  in  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Brown,  49  Ark.  257,  4  S.  W.  781, 
lK>lding  railroad  not  liable  for  injury  to  trespasser  walking  on  track  who  failed 
to  get  out  of  the  way  in  time  to  avoid  injury;  Pennsylvania  R.  Co.  v.  Mooney, 
126  Pa.  224,  17  Atl.  690,  24  W.  N.  C.  40,  46  Phila.  Leg.  Int.  334,  denying  re- 
isorery  for  injury  where  a  person  was  struck  by  locomotive  immediately  upon 
stepping  on  track  at  place  where  view  was  unobstructed;  Pennsylvania  R.  Co. 
V.  Martin,  66  L.R,A.  361,  49  C.  C.  A.  474,  111  Fed.  606;  Chicago  &  W.  L  R.  Co. 
▼.  Gardanier,  116  111.  App.  619,— on  duty  of  railroad  company  to  one  walking 
along  its  track  without  invitation  express  or  implied. 

Distinguished  in  Metzler  v.  Philadelphia  &  R.  R.  Co.  28  Pa.  Super.  Ct.  80; 
Roth  V.  Union  Depot  Co.  13  Wash.  626,  31  L.R.A.  855,  43  Pac.  641,— holding 
railroad  company  liable  for  failure  to  exercise  ordinary  care  to  prevent  injury 
to  persons  crossing  track  at  point  where  customary  crossing  with  acquiescence 
of  company  amounts  to  a  license. 

^■Cbildren  on  or  near  track. 

Cited  in  Thompson  v.  Baltimore  &  0.  R.  Co.  218  Pa.  444,  120  A.  S.  R.  897, 
19  L.R.A.(N.S.)  1162,  67  Atl.  768,  11  A.  k  E.  Ann.  Cas.  894,  holding  railroad 
not  liable  for  injury  to  child  trespassing  in  its  yards  and  injured  by  a  turntable 
operated  by  other  children;  Funk  v.  Electric  Traction  Co.  176  Pa.  659,  34  Atl. 
SSI,  holding  street  railway  not  liable  for  injury  to  boy  running  against  car  in 
•crossing  over  street  at  a  place  where  his  view  was  unobstructed. 

Cited  in  notes  in  49  A.  8.  K  415,  on  liability  for  injury  to  children  trespass- 
ing near  track;  26  L.R.A.  790,  on  duty  required  of  railroad  employees  towards 
children  on  track  within  city  limits. 

Distinguished  in  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  58  A.  R. 
387,  10  N.  E.  70,  holding  railroad  liable  where  child  was  put  off  train  alone  at 
distant  station  wandered  onto  the  track  and  was  killed  by  an  approaching 
train  on  an  up  grade  where  he  could  be  seen  by  trainmen  for  three-fourths  of  a 
mile;  Enright  v.  Pittsburg  Junction  R.  Co.  198  Pa.  166,  82  A.  S.  R.  795,  63 
L.RJ^.  330,  47  Atl.  938,  holding  railroad  liable  for  injury  to  child  trespassing 
on  freight  train,  and  injured  by  jumping  off  while  the  train  was  in  motion 
when  frightened  by  threatening  acts  of  brakeman. 
^  Persons  on  station  platforms. 

Cited  in  Batton  v.  South  ft  North  Ala.  R.  Co.  77  Ala.  691,  64  A.  R.  80,  to 
the  point  that  measure  of  duty  of  railroad  to  passengers  is  not  so  great  while 
about  platform  as  after  passenger  has  boarded  train;  Ambler  v.  Philadelphia  & 
R.  R.  Co.  39  Pa.  Super.  Ct.  198,  holding  that  licensee  injured  on  defective  rail- 
road platform  cannot  recover;  Pennsylvania  R.  Co.  ▼.  Bell,  122  Pa.  68,  15  Atl. 
561,  22  W.  N.  C.  370,  45  Phila.  Leg.  Int.  435,  denying  right  to  recover  for  in- 
jurj  where  person  was  standing  so  close  to  edge  of  platform  as  to  be  struck  by 
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an  approaching  engine,  which  was  plainly  visible;  Dowd  v.  Chicago,  M.  k  81. 
P.  R.  Co.  84  Wis.  105,  36  A.  S.  R.  917,  20  L.R.A.  527,  54  N.  W.  24,  hoUing 
railroad  not  liable  for  injury  from  failure  to  have  its  platform  lighted,  to  <me 
who  came  down  to  see  another  leave  in  a  freight  car  in  charge  of  live  sto^; 
Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  122,  65  X.  E.  656  (affirming  100  lU.  App. 
504),  holding  railroad  liable  for  injury  fr<mi  failure  to  light  platform,  to  one 
there  upon  implied  invitation  of  the  company. 

Cited  in  note  in  20  L.R.A.  529,  as  to  persons  to  whom  railroads  owe  duty  of 
keeping  station  platforms  safe. 
Children  as  trespassers. 

Cited  in  Keegan  v.  Luzerne  County,  8  Kulp,  160;  Feehan  v.  Dobson,  44  W. 
N.  C.  65,  10  Pa.  Super.  Ct.  6;  McMullen  v.  Pennsylvania  R.  Co.  132  Pa.  107, 
19  A.  S.  R.  591,  19  Atl.  27,  25  W.  N.  C.  308,  47  Phila.  Leg.  Int.  269;  Rodgers  v. 
Lees,  140  Pa.  475,  23  A.  S.  R.  250,  12  L.RJ^.  216,  21  AtL  399,  27  W.  N.  C. 
441,  48  Phila.  Leg.  Int  329,  22  Pittsb.  L.  J.  N.  S.  34,— holding  that  child  of 
tender  years  may  be  a  trespasser  so  as  to  preclude  recovery  for  injuries  sufi- 
tained;  Cumberland  ft  P.  R.  Co.  v.  SUte,  73  Md.  74,  25  A.  S.  R.  571,  20  Atl. 
785,  on  same  point. 

47  AM.  RBP.   710,  DSVIilN  T.  COM.   101   PA.   27S. 
Administration  of  estates  of  liTing  persons. 

Cited  in  Scott  v.  McNeal,  154  U.  8.  34,  L.  ed.  896,  14  Sup.  Ct  Rep.  1108; 
Springer  v.  Shavender,  116  N.  C.  12,  47  A.  &  R,  791,  33  LJLA.  772,  21  S.  E. 
397, — holding  that  appointment  of  an  administrator  of  the  estate  of  a  living 
person  is  void  for  all  purposes;  Levison  v.  Blumenthal,  10  Kulp,  253,  8  North 
Co.  Rep.  34,  10  Pa.  Dist.  R.  412;  Ziegler's  Estate,  25  Pa.  Co.  Ct  611,  18  Lane 
L.  Rev.  393;  McCann's  Estate,  31  Pa.  06.  Ct  535,  14  Pa.  Dist  R.  316,— on  same 
point;  Carr  v.  Brown,  20  R.  I.  215,  78  A.  S.  R.  855,  38  L-RA.  294,  38  Aa  9, 
holding  statute  authorizing  administration  of  estate  of  person  not  heard  from 
for  seven  years  to  be  void  as  applying  to  estate  of  person  not  actually  dead  at 
the  time  of  such  administration;  Savings  Bank  v.  Weeks,  103  Md.  601,  6  L.B.A 
(N.S.)  690,  64  Atl.  295,  holding  similar  act  unconstitutional  and  void;  Cun- 
nius  V.  Reading  School  Dist.  206  Pa.  469,  98  A.  S.  R.  790,  56  Atl.  16  (reversing 
21  Pa.  Super.  Ct.  340,  25  Pa.  Co.  Ct  17),  sustaining  constitutionality  of  stat- 
ute providing  for  the  distribution  of  estates  of  persons  presumed  to  be  dead 
by  reason  of  long  absence  from  their  domicil. 

Cited  in  notes  in  34  A.  S.  R.  865;  73  A.  D.  126;  79  A.  D.  66;  47  A.  R.  465; 
18  L.R.A.  243,— on  validity  of  administration  of  estate  of  living  person;  21 
L.R.A.  148,  on  validity  of  acts  done  by  executor  or  administrator  under  letters 
testamentary  or  of  administration  where  testator  or  intestate  subsequently 
proved  to  be  alive. 
Conclusiveness  of  decree  of  prolmte  court. 

Cited  in  Renner's  Estate,  6  Pa.  Dist.  R.  84,  holding  that  distribution  of  estate 
of  deceased  person  under  order  and  decree  not  appealed  from  is  conclusive  on 
the  parties  and  cannot  be  appealed  from;  Bear's  Estate,  9  Pa.  Super.  Ct  492. 
16  Lane.  L.  Rev.  233,  43  W.  N.  C.  469,  on  protection  as  to  payment  made  under 
compulsion  of  decree  of  probate  court. 
Security  upon  distribution  of  estate. 

Cited  in  Sherwood's  Estate,  26  Pa.  Co.  Ct.  589,  on  necessity  of  security  where 
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share   of   estate    is   paid   to    supposed   heir   under    act    for    administration    of 
estates  of  absent  persons. 
Proof  of  death. 
Cited  in  note  in  91  A.  D.  529,  on  proof  of  death. 

41  AM.  REP.  714,  PEEBLBS  t.  PITTSBURGH,  101  PA.  S04. 
Rl^t  to  reoorer  back  money  Tolnntarily.paid. 

Cited  in  Schoenfeld  v.  Bradford,  16  Pa.  Super.  Ct.  165;  Easton  Power  Co. 
▼.  Sterlingworth  R.  Supply  Co.  22  Pa.  Super.  Ct.  538,— holding  that  money 
▼ohintarily  paid  under  claim  of  right  cannot  be  recovered  back ;  South  Bethle- 
hem T.  Wei  land,  11  North  Co.  Rep.  118,  holding  that  money  paid  under  protest 
as  penalty  for  violation  of  ordinance  cannot  be  recovered  back;  New  Orleans  &. 
N.  £.  R.  Co.  V.  Louisiana  Constr.  ft  Improv.  Co.  109  La.  13,  94  A.  S.  R.  393,  33 
So.  51;  Harvey  v.  Girard  Nat.  Bank,  119  Pa.  212,  13  Atl.  202,  21  W.  N.  C. 
523,  46  PhiU.  Leg.  Int.  164,  18  Pittsb.  L.  J.  N.  S.  411;  De  La  CuesU  t.  In- 
surance Co.  of  N.  A.  136  Pa.  62,  9  L.R.A.  631,  20  Atl.  508,  26  W.  N.  C.  377,  47 
PhiJa.  L^.  Int.  466, — holding  same  though  payment  is  made  under  protest; 
Murphy  v.  Cawley,  7  Kulp,  128,  holding  that  defendant,  paying  judgment  in- 
stead of  giving  security  to  sheriff  pending  rule  to  open  judgment,  cannot  re- 
cover money  so  paid;  Westfield  v.  Houtzdal  Bank,  1  Pa.  Dist.  R.  767,  12  Pa. 
Co.  Ct.  30,  holding  that  payment  of  immature  note  by  depositor  in  insolvent 
bank  cannot  be  recovered  back  though  made  in  ignorance  of  his  right  of  set-off 
against  his  deposit;  Yocum  v.  Commercial  Nat.  Bank,  8  Pa.  Dist.  R.  631,  hold- 
ing that  payment  by  executors  of  promissory  note  endorsed  by  testator  cannot 
be  recovered  back  though  payment  could  not  have  been  enforced  by  the  creditor; 
Monongahela  Nav.  Co.  v.  Wood,  194  Pa.  47,  45  Atl.  73,  holding  that  excessive 
tolls  voluntarily  paid  by  shipper  to  navigation  company  cannot  be  recovered 
back;  De  La  Coesta  v.  Insurance  Co.  of  N.  A.  136  Pa^  658  Appx.,  20  Atl.  505, 
46  Phila.  Leg.  Int.  4,  6  Pa.  Co.  Ct.  214,  on  effect  of  compulsion  of  legal  proceed- 
ing upon  right  to  recover  money  paid;  Witmer  v.  Fry,  20  Lane  L.  Rev.  391, 
holding  that  money  voluntarily  paid  by  administrator  on  alleged  claim  cannot 
he  recovered  back;  Lowenstein  v.  J.  S.  Bache  ft  Co.  17  Pa.  Dist.  R.  551,  holding 
that  customer  cannot  recover  from  his  broker  over-charge  of  interest  paid  un- 
der protest  to  get  collaterals  back;  Frederick  v.  Douglas  County,  96  Wis.  411, 
71  K.  W.  798  (dissenting  opinion),  on  right  to  recover  money  paid  out  by 
county  on  illegal  contract. 

Cited  in  note  in  94  A.  S.  R.  417,  on  purpose  and  effect  of  protest  on  right  to 
recover  back  payment. 
—Taxes  paid  under  protest  or  stress  of  legal  proceedings. 

Cited  in  Montgomery  v.  Charlestown,  48  L.RJl.  503,  40  C.  C.  A.  108,  99  Fed. 
825;  Hoke  v.  AtlanU,  107  Ga.  416,  33  S.  E.  412;  Weston  v.  Luce  County,  102 
Mich.  528,  61  N.  W.  IZ;  United  SUtes  Trust  Co.  v.  New  York  City,  77  Hun, 
182,  28  N.  T.  Supp.  344, — ^holding  that  void  assessment  voluntarily  paid  cannot 
be  recovered  back  though  paid  under  protest;  Bridge  v.  Grand  Forks,  1  N.  D. 
309,  10  L.  R.  A.  165,  47  N.  W.  390,  on  same  point;  C.  ft  J.  Michel  Brewing  Co. 
V.  State,  19  S.  D.  302,  70  L.R.A.  911,  103  N.  W.  40,  holding  that  illegal  tax  for 
sale  of  intoxicants  cannot  be  recovered  back  though  paid  to  avoid  penalty  for 
illegal  sale;  Bollinger  v.  Gettysburg,  6  Pa.  Co.  Ct.  369,  holding  that  money 
paid  under  void  ordinance  cannot  be  recovered  back  though  penalty  was  pro- 
vided for  violation  of  the  ordinance  and  threat  of  arrest  in  case  of  failure  to 
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pay  was  made;  Dowell  v.  Portland,  13  Or.  248,  JO  Pac  308;  Payne  t.  Couder- 
«port  School  Diet.  168  Pa.  386,  31  Atl.  1072,— on  void  asaeument  voluntarily 
paid  not  being  recoverable;  Com.  use  of  State  Hoapital  for  Insane  v.  Philadel- 
phia County,  2  Dauph.  Co.  Rep.  8 ;  Lucerne  County  v.  Com.  16  Montg.  Co.  L.  Rep. 
163,  2  Dauph.  Co.  Rep.  253, — to  point  that  taxes  voluntarily  paid  cannot  be 
recovered  back;  Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  620;  Kriebel  v.  Malsberser, 
21  Montg.  Co.  L.  Rep.  81, — holding  that  tax  voluntarily  paid  cannot  be  reeovered 
back  even  though  paid  under  protest;  Nashville,  C.  A,  St.  L.  R.  Co.  v.  Biarion 
County,  120  Tenn.  347,  108  S.  W.  1058,  holding  that  payment  before  time  for 
distraint,  is  not  under  duress,  and  illegal  taxes  so  paid  are  not  recoverable. 

Cited  in  note  in  04  A.  S.  R.  435,  on  recovery  back  of  special  assessments. 

Distinguished  in  Hazleton  v.  M'Groarty,  2  Pa.  Dist.  R.  288,  6  Kulp,  533, 
holding  that  excessive  license  fee  paid  under  protest  in  order  to  save  the  license 
right,  may  be  recovered  back. 

47  AM.  REP.   718,  KROBGfiR  ▼.  PITCAIRN,   101  PA.  Sll. 
Personal  liability  of  agent  on  nnanthorlxed  acts. 

Cited  in  Campbell  v.  Muller,  19  Misc.  180,  43  N.  Y.  Supp.  233,  holding  agent 
acting  without  authority  liable  as  upon  implied  warranty  for  all  injury  result- 
ing from  his  want  of  authority ;  Cochran  v.  Baker,  34  Or.  555,  56  Pac  641,  hold- 
ing agent  contracting  in  excess  of  his  authority,  personally  liable;  Wolff  t.  Wil- 
2»on,  28  Pa.  Super.  Ct.  511,  holding  that  agent  acUng  without  authority  is  per- 
Honally  liable  on  contract  made  as  such  pretended  agent;  Oliver  v.  Morawetz,  07 
Wis.  332,  72  N.  W.  877,  holding  agent  wrongfully  professing  to  have  authority 
to  contract  for  sale  of  property,  liable  for  commission  which  would  have  resulted 
from  such  sale;  Roberts  v.  Holliday,  10  S.  D.  576,  74  N.  W.  1034,  holding  agent 
liable  for  loss  sustained  through  his  fraudulent  misrepresentations  by  which 
plaintiff  was  induced  to  enter  into  a  contract  for  purchase  of  realty;  Mandeville 
v.  Oourtwright,  126  Fed.  1007,  on  personal  liability  of  agent  acting  for  undis- 
closed principal;  Fries-Breslin  Co.  v.  Bergen,  108  Fed.  360,  to  point  that  agent 
is  liable  for  injury  caused  by  misrepresentation;  Roach  v.  Rutter,  40  Mont.  167, 
105  Pac.  555,  to  point  that  agent  who  exceeds  his  authority  is  personally  liable 
on  contract;  Simpson  v.  Kerkeslager,  18  Pa.  Dist.  R.  510,  holding  that  receiver 
of  bankrupt  who  makes  contract  exceeding  his  authority  must  answer  individual- 
ly for  performance;  Frauentbal  v.  Derr,  14  Luzerne  Leg.  Reg.  803,  to  point  that 
insurance  agent  is  liable  for  damages  caused  by  his  misrepresentatitms ;  Simp- 
son ft  Son  V.  Kerkeslager,  36  Pa.  Co.  Ct.  549,  holding  that  receiver  of  bankrupt, 
is  personally  liable  for  premium  on  insurance  policy  covering  property  mistaken- 
ly thought  to  belong  to  bankrupt's  estate. 

Cited  in  reference  note  in  49  A.  R.  25,  on  liability  of  an  insurance  agent  for 
fraudulent  representations. 

Cited  in  notes  in  22  A.  S.  R.  509,  on  agent's  liability  where  he  mistakenly 
believes  himself  authorised;  22  A.  8.  R.  510,  on  agent's  liability  where  agent  mis- 
represents authority  intending  to  deceive;  48  A.  S.  R.  921,  on  liability  of  agent 
or  officer  of  corporation  to  third  persons  for  fraud  committed  or  wilful  misr^ 
resentations  made;  2  E.  R.  C.  496,  on  implied  warranty  of  authority  of  agent. 

Distinguished  in  Stephenson  v.  Dodson,  36  Pa.  Super.  Ct.  343,  11  North.  Co. 
Rep.  48,  holding  agent  not  liable  on  written  obligation  signed  as  agent  and  con- 
taining no  apt,  personal  contractual  words  to  bind  him  personally;  Hc^ldns  v. 
Bverly,  160  Pa.  117,  24  Atl.  624,  30  W.  N.  0.  393,  holding  that  agent  contracting 
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in  excess  of  his  authority  is  relieved  from  personal  liability  where  principal 
ratifies  the  contract  in  full. 

47   AM.  REP.  722,  CARIilN  v.  OHAPPEIi,   101  PA.  348. 
Rli^t  of  surface  owner  to  support  for  his  land. 

Cited  in  Allshouse's  Estate,  23  Pa.  Super.  Ct.  146,  holding  that  owner  of  coal 
under  land  has  no  right  to  remove  it  without  leaving  sufficient  support  for  the 
surf  act;  Big  Six  Development  Co.  v.  Mitchell,  1  L.R.A.(N.S.)  332,  70  C.  C.  A. 
569,  138  Fed.  270  (dissenting  opinion) ;  Williams  v.  Gibson,  84  Ala.  228,  5  A. 
8.  R.  368,  4  So.  350;  Campbell  v.  Louisville  Coal  Min.  Co.  30  Colo.  381,  10 
LJtA,(N.S.)  822,  80  Pac.  767;  Gumbert  v.  Luzerne  County,  10  Kulp,  341,— on 
same  point;  Green  v.  Berg,  105  Cal.  52,  45  A.  S.  R.  25,  38  Pac.  539,  holding  lot 
owner  entitled  to  lateral  support  for  his  land;  Pringle  v.  Vesta  Coal  Co.  172 
Pa.  438,  33  Atl.  690,  holding  surface  owner  entitled  to  recover  for  all  damages 
resulting  from  negligence  in  mining  coal  under  the  land  and  from  failure  to  leave 
«alBcient  support;  Youghi<^heny  River  Coal  Co.  v.  Allegheny  Nat.  Bank,  211 
Pa.  319,  69  L.RJ^.  637,  60  Atl.  924,  holding  owner  of  coal  under  land  selling 
all  of  it  for  removal,  liable  to  surface  owner  for  all  injury  from  loss  of  support 
to  the  surface  caused  by  such  removal;  Penn  Gas  Coal  Co.  v.  Versailles  Fuel 
Gas  Co.  47  Phila.  Leg.  Int.  202,  holding  that  release  of  right  of  subjacent  sup- 
port to  owner  of  underlying  minerals,  does  not  affect  rights  of  corporation  hav- 
ing right  of  eminent  domain;  McDade  v.  Spencer,  6  Lack.  Legal  News,  84;  St. 
Vincent  Roman  Catholic  Cemetery  v.  Kingston  Coal  Co.  13  Luzerne  L^.  Reg.  117, 
— holding  that  mineral  estate  owes  servitude  of  sufficient  support  to  surface  estate 
where  estates  are  severed  unless  otherwise  stipulated;  Seitz  v.  Coal  Valley  Min. 
Co.  149  111.  App.  85,  holding  that  conveyance  of  right  to  mine  all  underlying 
mineral,  implies  that  in  so  mining  surface  land  shall  be  sufficiently  supported. 

Cited  in  reference  note  in  6  A.  S.  R.  724,  on  duty  of  owner  of  right  to  mine  in 
another's  lands  to  leave  sufficient  support. 

Cited  in  notes  in  24  A.  S.  R.  556;  135  Am.  St.  R.  135,  136,  138,  141,  148,— 
on  rights  of  owner  of  surface  as  against  owner  of  minerals  thereunder;  68 
L.R.A.  677,  on  right  to  subjacent  support  of  land  in  its  natural  condition  un- 
<ier  specific  provisions;  68  L.R.A.  693,  on  custom  to  permit  fall  of  adjoining  land; 
1  L.R.A.(N.S.)  336,  on  injunction  against  mining  operations  by  lessee  pending 
dispute  as  to  forfeiture  of  lease;  2  L.R.A.(N.S.)  1117,  on  right  to  subjacent 
support  for  coal  lands;  17  E.  R.  C.  421,  on  duty  of  miner  to  leave  sufficient  sup- 
port to  uphold  surface. 

Disapproved    in    Kuhn    v.    Fairmont    Coal  Co.   102  C.  C.  A.  457,  179  Fed. 
191,  holding  that  deed  conveying  all  coal  and  mining  privileges  necessary,  to- 
gether with  right  to  enter  upon  and  under  land,  does  not  reserve  by  implication 
right  in  subjacent  support. 
—  Absolute  nature  of  right. 

Cited  in  Youghiogheny  River  Coal  Co.  v.  Allegheny  Nat.  Bank,  211  Pa.  319, 
69  L.R^.  637,  60  Atl.  924,  holding  that  owner  of  surface  of  land  is  entitled  to 
Absolute  support  of  his  land  as  a  common  law  proprietary  right. 
Oonstmction  of  mining  grant  as  to  right  to  surface  support. 

Cited  in  Williams  v.  Hay,  120  Pa.  485,  6  A.  S.  R.  719,  14  Atl.  379,  21  W.  N. 

C.  469,  45  PhiUk  Leg.  Int.  362;  Robertson  v.  Youghiogheny  River  Coal  Co.  172 

Pa.  566,  33  Atl.  706,  27  Pittsb.  L.  J.  N.  S.  67;  Weaver  v.  Berwind-White  Coal 

Co.  216  Pa.  195,  65  Atl.  545, — ^holding  that  grant  of  all  the  coal  under  the 
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land  with  righto  to  mine  and  remove,  does  not  by  implication  waive  the  right 
of  support  for  the  surface;  Bascom  y.  Cannon,  33  W.  N.  C.  256;  WestmorelaDd 
Coal  Co.  ▼.  Versailles  Fuel  Gas  Co.  131  Pa.  622,  19  Atl.  933,  25  W.  N.  C.  428, 
20  Pittsb.  L.  J.  N.  S.  307, — on  same  point. 

Disapproved  in  Griffin  v.  Fairmont  Coal  Co.  59  W.  Va.  480,  2  LJELA.(NJ3.) 
1115,  53  S.  E.  24,  holding  that  in  conveyance  of  coal  under  land  with  right  to 
enter  upon  and  under  the  land  to  mine,  there  is  no  implied  reservation  of  solB- 
cient  to  support  the  surface  in  ito  original  position. 
Meaning  of  "ordinary  precautions*'  In  mining. 

Cited  in  YoughiogHeny  River  Coal  Co.  v.  Hopkins,  198  Pa.  343,  48  Atl.  19, 
holding  that  ''ordinary  precautions"  in  mining  coal  includes  the  leaving  <tf  luf- 
fleient  support  for  the  surface. 
lilabillty  for  removal  of  lateral  or  subjacent  support. 

Cited  in  notes  in  33  A.  S.  R.  473,  as  to  who  is  liable  for  damages  for  viola- 
tion of  right  of  lateral  support;  68  L.RJ^.  692,  on  negligence  as  an  element  in 
liability  for  removal  of  lateral  or  subjacent  support  of  land. 

47  AM.  REP.  727,  TUIGG  v.  SHEEHAN,   101  PA.  S6S. 
Jurisdiction  of  cItII  courts  In  ecclesiastical  matters. 

Cited  in  Irvine  v.  Elliott,  206  Pa.  152,  55  Atl.  859,  holding  that  civil  court 
will  not  review  proceedings  of  ecclesiastical  courts  in  matters  which  are  within 
their  jurisdiction. 

Cited  in  note  in  38  L.R.A.  689,  on  sale  of  property  to  pay  pastor's  salary. 

—  Rights  of  clergy. 

Cited  in  Satterlee  v.  United  States,  20  App.  D.  C.  393,  holding  that  clergyman 
deposed  from  his  office  by  sentence  of  diocesan  court  can  not  have  his  ease  re- 
viewed in  civil  court  on  ground  that  property  right  is  involved;  Baxter  v.  Me- 
Donnell,  155  N.  Y.  83,  40  L.R.A.  670,  49  N.  E.  667,  holding  that  action  wiU  not 
lie  in  civil  courts  by  priest  against  his  bishop  for  salary  where  the  claim  is 
based  wholly  on  church  laws  and  not  upon  contract;  Stack  v.  O^ara,  18  Phils. 
382,  43  Phili.  Leg.  Int.  151,  2  Pa.  Co.  Ct.  348,  18  W.  N.  C.  131,  holding  that  ae- 
tion  will  not  lie  by  a  priest  against  his  bishop  for  refusing  to  assign  him  to  the 
exercise  of  his  office  as  priest;  Travers  v.  Abbey,  104  Tenn.  665,  51  Ti.R.A.  260, 
58  S.  W.  247,  holding  that  a  pastor  cannot  obtain  redress  in  civil  courts  for  a 
breach  of  the  duty  of  the  church  to  support  him,  in  the  absence  of  any  eontraet 

Cited  in  reference  note  in  49  A.  R.  462,  on  right  of  bishop  to  remove  priest 

47  AM.  REP.  7S8,  GRAY  v.  COM.  101  PA.  S80. 
Admissibility  of  confessions. 

Cited  in  notes  in  28  L.  ed.  U.  S.  263;  8  £.  R.  C.  104,~on  admissibility  of  eon- 
fession  made  by  prisoner. 

—  Proof  of  corpus  delicti  as  foundation  for. 

Cited  in  Lambright  v.  State,  34  Fla.  564,  16  So.  582;  State  v.  Rogoway,  45  Or. 
601,  78  Pac  987,  2  A.  &  E.  Ann.  Cas.  431;  Com.  v.  CuUiar,  5  Pa.  Dist.  R.  408,— 
holding  confession  of  accused  competent  after  sufficient  proof  of  the  eorpus  de- 
licti to  entitle  it  to  go  to  the  jury. 

Cited  in  notes  in  6  A.  S.  R.  251,  on  admissibility  of  confession  without  proof 
of  corpus  delicti;  68  L.R.A.  52,  on  necessity  of  proof  of  corpus  delicti  to  corrobo- 
rate confession. 
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Proof  of  the  corpus  delicti  generally. 

Cited  in  Holland  v.  State,  39  Fla.  178,  22  So.  298;  Campbell  v.  People,  169 
ni.  9,  60  A.  S.  R.  134,  42  N.  E.  123,— holding  that  the  corpus  delicti  may  be  es- 
tablished by  circumstantial  evidence;  State  v.  Williams,  46  Or.  287,  80  Pac.  655, 
holding  that  the  corpus  delicti  may  be  proved  by  the  best  evidence  obtainable  un- 
der the  circumstances;  People  v.  Tapia,  131  Cal.  647,  63  Pac.  1001,  holding  that 
the  corpus  delicti  must  be  established  by  evidence  independent  of  any  confes- 
sion of  the  accused. 

Cited  in  reference  note  in  8  A.  S.  R.  496,  on  proof  of  corpus  delicti. 

Cited  in  notes  in  68  L.R.A.  38,  on  what  constitutes  proof  of  corpus  delicti  in 
homicide  case;  68  L.R.A.  78,  on  necessity  of  direct  or  positive  evidence  of  corpus 
delicti;  7  L.R.A.(N.S.)  183,  on  sufficiency  of  circumstantial  evidence  to  identify 
remains  found  as  those  of  person  charged  to  have  been  killed;  12  L.R.A.(N.S.) 
239,  on  admission  in  evidence  of  portions  of  body  of  deceased  on  trial  for  homi- 
cide. 
OoncIiistTeness  of  verdict  of  jury. 

Cited  in  Smith  v.  Times  Pub.  Co.  178  Pa.  481,  35  L.R.A.  819,  36  Atl.  296,  39 
W.  N.  C.  329,  holding  that  question  of  damages  upon  conflicting  evidence  is  ex- 
clusively for  the  jury. 

Sufficiency  of  Indictment. 

Cited  in  C6m.  v.  Mudgett,  4  Pa.  Dist.  R.  739,  holding  that  under  Code  of  crim- 
inal procedure  it  is  not  necessary  to  set  forth  in  indictment  nor  prove  in  detail 
exact  manner  in  which  murder  is  committed. 

47  AM.  REP.  787,  PEARCE  t.  LANGFIT,  101  PA.  507. 

Followed  without  discussion  in  Zeigler  v.  Langfit,  101  Pa.  513,  47  A.  R.  737, 
What  constltntes  mailing  a  letter. 

Cited  in  Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  1  A.  S.  R.  319,  10  Atl.  67; 
Johnson  v.  Brown,  154  Mass.  105,  27  N.  E.  994;  Wood  v.  Callaghan,  61  Mich. 
402,  1  A.  S.  R.  597,  28  N.  W.  162,— holding  that  letter  deposited  in  street  mail 
box  is  properly  mailed. 

Cited  in  note  in  12  L.R.A.  732,  on  service  of  notice  of  dishonor  of  negotiable 
paper  by  mail. 
Matters  Judicially  noticed. 

Cited  in  Wasson  v.  First  Nat.  Bank,  107  Ind.  206,  8  N.  E.  97,  holding  that 
court  will  take  judicial  notice  that  national  bank  stock  constitutes  a  material 
portion  of  the  moneyed  capital  of  the  state;  Jordan  v.  New  York,  44  App.  Div. 
149,  60  N.  T.  Supp.  696,  holding  that  courts  will  take  judicial  notice  of  the  or- 
dinary width  of  carriages. 

Cited  in  note  in  49  A.  R.  202,  as  to  what  will  be  judicially  noticed. 

—  Facts  of  travel  and  communication. 

Cited  in  Jenkins  v.  Southern  R.  Co.  146  N.  C.  78,  69  S.  E.  663,  holding  that 
court  will  judicially  notice  that  freight  train  does  not  ordinarily  take  35  days 
to  travel  a  distance  of  200  miles. 

Cited  in  notes  in  89  A.  D.  696,  on  judicial  notice  of  matters  of  common  knowl- 
edge concerning  business,  railroads,  etc.;  82  A.  S.  R.  447,  on  judicial  notice  of 
distances. 

—  Geographical  and  political  facts. 

Cited  in  Parks  v.  Jacob  Dold  Packing  Co.  6  Misc.  670,  27  N.  Y.  Supp.  289; 
Harper  Furniture  Co.  v.  Southern  Exp.  Co.  144  N.  0.  639,  57  S.  E.  458,  12  A. 
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Si  E.  Ann.  Cas.  024, — holding  that  court  will  take  judicial  notice  of  the  location 
of  prominent  cities  and  of  the  distance  between  them;  Bishop  v.  Covenant  Mut. 
L.  Ins.  Co.  85  Mo.  App.  302;  Williams  v.  Brown,  53  App.  Div.  486,  65  N.  Y. 
Supp.  1049, — holding  the  same  and  also  of  the  usual  time  for  railroad  travel  be- 
tween them;  Fire  Ins.  Co.  v.  Keller,  9  Pa.  Dist.  R.  61,  7  North,  Co.  Rep.  14C, 
holding  that  court  will  take  judicial  notice  of  the  number  of  wards  in  a  city; 
Sandy  Lake  v.  Sandy  Lake  &  S.  Gas  C6.  16  Pa.  Super.  234;  Stroudsburg  v.  Brown, 

1  Pa.  Dist.  R.  334,  9  Lane.  L.  Rep.  171,  11  Pa.  Co.  Ct.  272,— holding  that  court 
will  take  judicial  notice  of  the  division  of  a  county  into  boroughs  and  town- 
ships; Gulf,  C.  &  S.  F.  R.  Co.  V.  SUte,  72  Tex.  404,  13  A.  S.  R.  815,  1  LJLA.  849, 

2  Inters.  Com.  Rep.  815,  10  S.  W.  81,  holding  that  court  will  take  judicial  notice 
that  certain  railroads  are  parallel  and  competing  lines. 

Cited  in  notes  in  89  A*  D.  679,  on  judicial  notice  of  geographical  facts  and  po- 
litical divisions  of  state;  13  A.  S.  R.  823;  4  L.R.A.  35, — on  judicial  notice  of 
geographical  facts. 

47  AM.  R£P.  7S9,  ERIE  T.  BfAGILL,   101  PA.  616. 
What  oonstftutes  oontrlbntory  negllffenoe. 

Cited  in  note  in  8  A.  S.  R.  851,  on  what  constitutes  contributory  negligence. 

—  In  risking  known  danger. 

Cited  in  Harris  v.  Clinton  Twp.  64  Mich.  447,  8  A.  S.  R.  842,  31  N.  W.  425, 
on  voluntary  assumption  of  a  known  danger  as  contributory  negligence;  Scowden 
v.  Erie  R.  Co.  26  Pa.  Super.  Ct.  15,  holding  that  one  turning  horses  onto  land 
along  railroad  with  knowledge  that  fence  is  defective  cannot  recover  if  they  get 
onto  track  and  are  killed,  though  it  was  the  duty  of  the  railroad  to  keep  the 
fence  in  repair;  Brown  v.  Pittsburgh,  39  Pittsb.  L.  J.  N.  S.  66,  denying  recoven* 
to  one  injured  on  defective  sidewalk  where  he  was  familiar  with  condition  thereof 
and  could  have  taken  other  route. 

AnnoUtion  cited  in  Texas  &  P.  R.  Co.  v.  Best,  66,  Tex.  116,  18  8.  W.  224,  on 
question  of  negligence  in  using  defective  platform  at  railway  station. 

Cited  in  reference  note  in  78  A.  D.  327,  on  failure  of  traveler  in  crossing  rail- 
way to  look  for  approaching  trains  as  negligence  per  se. 

Cited  in  notes  in  4  L.RJI.  214,  on  effect  of  voluntary  assumption  of  known  risk; 
12  L.RJL  282,  on  voluntary  assiunption  of  peril  as  contributory  negligence; 
12  L.RmA.  284,  on  defendant's  negligence  as  proximate  cause  of  injury. 

—  Failure  to  avoid  dangerous  walk  or  road  by  detour. 

Cited  in  Pittman  v.  El  Reno,  4  Okla.  638,  46  Pac.  495,  holding  that,  where  one 
is  injured  while  crossing  part  of  sidewalk  known  to  be  dangerous  and  in  the 
dark,  he  cannot  recover;  Bohl  v.  Dell  Rapids,  15  S.  D.  619,  91  N.  W.  315,  hold- 
ing that  one  injured  while  on  a  sidewalk  known  to  be  dangerous  cannot  recover 
where  the  danger  could  have  been  avoided  by  going  in  the  roadway;  Gosport  v. 
Evans,  112  Ind.  133,  2  A.  S.  R.  164,  13  N.  E.  256;  Cohn  v.  Kansas  City,  108  Mo. 
387,  18  S.  W.  973;  Pittsburgh  Southern  R.  Co.  v.  Taylor,  104  Pa.  306,  49  A.  R. 
580,  15  W.  N.  C.  37, — ^holding  that  traveler  on  public  highway  who  does  not  avoid 
a  known  danger  where  it  can  easily  be  done  is  guilty  of  contributory  negligence; 
Wheat  V.  St.  Louis,  179  Mo.  572,  64  L.R.A.  292,  78  S.  W.  790;  BrendUnger  r. 
New  Hanover  Twp.  148  Pa.  93,  23  Atl.  1105,— holding  that  one  driving  over  de- 
fective part  of  highway  cannot  recover  for  injury  sustained  thereby  where  he  had 
knowledge  of  the  defect  and  could  have  avoided  it  by  using  another  portion  of 
the  road;  Hill  v.  Tionesta  Twp.  146  Pa.  11,  23  Atl.  204,  29  W.  N.  C.  390,  9 
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Lane.  L.  Rev.  HO,  22  Pittsb.  L.  J.  N.  S.  249,  holding  same  where  defective  part 
could  have  been  avoided  by  taking  another  road;  White  v  Chicago,  120  111.  App. 
607;  Becbtel  v.  Mahanoy  City,  30  Pa.  Super.  Ct.  136;  Haven  v.  Pittsburgh  &  A. 
Bridge  Co.  151  Pa.  620,  26  Atl.  311,  31  W.  N.  C.  191,— holding  that  where  one 
has  the  choice  of  two  ways  one  of  which  is  safe  and  the  other  dangerous  and 
chooses  the  latter,  he  cannot  recover  for  injury  sustained;  Marshall  v.  Belle 
Plaine,  106  Iowa,  508,  76  N.  W.  797;  Fleming  v.  Lock  Haven,  15  W.  N.  C.  216; 
Boyle  V.  Mahanoy  City,  187  Pa.  1,  40  Atl.  1093,  42  W.  N.  C.  423,  (affirming  19  Pa, 
Co.  Ct.  195), — holding  that  one  voluntarily  crossing  icy  part  of  sidewalk  which 
could  easily  have  been  avoided  cannot  recover  for  injury  sustained;  Rick  v. 
Wilkes-Barre,  9  Pa.  Super.  Ct.  399;  Burns  v.  Bradford,  137  Pa.  361,  11  L.R.A. 
726,  20  Atl.  997,  27  W.  N.  C.  201,  48  Phila.  Leg.  Int.  58,  21  Pittsb.  L.  J.  N.  S. 
422, — on  same  point;  Pomfrey  v.  Saratoga  Springs,  34  Hun,  607  (dissenting 
opinion)  ;  Murphy  v.  Girardville,  16  Pa.  Co.  Ct.  153, — on  duty  of  traveler  to 
avoid  known  danger  in  highway;  Barnes  v.  Sowden,  119  Pa.  53,  12  Atl.  804,  21 
W.  N.  C.  81,  46  Phila.  Leg.  Int.  247,  holding  conspicuousness  of  dirt  heap  in  high- 
way made  by  opening  trench  was  warning  to  plaintiff;  Forker  v.  Sandy  Lake,  130 
Pa.  123,  18  Atl.  609,  47  Phila.  Leg.  Int.  94,  20  Pittsb.  L.  J.  N.  S.  176,  on  duty  to 
walk  upon  roadway  to  avoid  known  defect  in  sidewalk;  Haven  v.  Pittsburg  &;  A. 
Bridge  Co.  23  Pittsb.  L.  J.  N.  S.  207,  holding  that  person  injured  while  crossing 
bridge  after  warning  that  it  was  dangerous  could  not  recover. 

Cited  in  reference  note  in  1  A.  S.  R.  59,  on  contributory  negligence  in  volun- 
tarily passing  over  street  known  to  be  unsafe. 

Cited  in  note  in  44  A.  R.  278,  on  contributory  negligence  of  one  traveling  in  a 
highway  he  knows  to  be  defective. 

Distinguished  in  Kingston  Twp.  v.  Gibbons,  3  Sadler  (Pa.)  398,  6  Atl.  116, 
18  W.  N.  C.  334,  44  Phila.  Leg.  Int.  166,  4  Kulp,  330,  17  Pittsb.  L.  J.  N.  S.  388, 
holding  that  it  is  not  negligence  to  cross  over  bridge  in  highway  which  looks 
all  right,  though  person  crossing  had  knowledge  that  it  was  defective  10  days 
previously;  Nanticoke  v.  Warne,  106  Pa.  373,  42  Phila.  Leg.  Int.  202,  sustaining; 
recovery  for  injury  from  defective  walk  where  defect  was  not  known  to  person 
injured;  Carr  v.  Easton,  142  Pa.  139,  21  Atl.  822,  28  W.  N.  C.  77,  48  Phila. 
Leg.  Int.  347,  holding  it  not  contributory  negligence  per  se  to  fail  to  avoid  de- 
fect in  street  which  was  not  plainly  visible;  Lohman  v.  McManus,  9  Pa.  Dist. 
R.  223,  23  Pa.  Co.  Ct.  497,  on  same  point;  Altoona  v.  Lotz,  114  Pa.  238,  60  A. 
R.  346,  7  Atl.  240,  18  W.  N.  C.  524,  43  Phila.  I^eg.  Int.  488,  holding  that  it  is 
not  negligence  per  se  for  pedestrian  well  acquainted  with  defect  in  sidewalk,  to 
use  it  on  a  dark  night  in  preference  to  another  way  also  unsafe;  Shaffer  v.  Har- 
mony, 204  Pa.  339,  54  Atl.  168,  holding  plaintiff  not  negligent  per  se  where  in- 
jured by  stepping  on  defective  plank  to  avoid  holes  in  walk,  where  such  plank 
appeared  to  be  sound;  Evans  v.  Philadelphia,  205  Pa.  193,  97  A.  S.  R.  732,  64 
Atl.  775,  holding  that  it  is  not  negligence  per  se  to  attempt  to  cross  icy  walk 
where  destination  could  not  be  reached  without  crossing  the  ice  at  some  point; 
Gulf,  C.  &  8.  F.  R.  Co.  V.  Gasscamp,  69  Tex.  545,  7  S.  W.  227,  holding  that  it  is 
not  contributory  negligence  to  attempt  to  cross  bridge  known  to  be  defective 
and  dangerous,  where  there  is  no  other  way  which  is  safe  and  convenient. 
lilabllity  for  Injury  due  to  icy  walks  or  streets. 

Cited  in  Moore  v.  Philadelphia,  33  Pa.  Super.  Ct.  194,  holding  that  the  ex- 
Ittenee  of  a  ridge  of  ice  across  walk  for  a  month  is  prima  facie  evidence  of  neg- 
ligence in  the  municipality. 
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Cited  in  reference  note  in  31  A.  S.  R.  760,  on  duty  of  municipalities  to  keep 
streets  clear  of  ice  and  snow. 

Cited  in  notes  in  21  L.RA.  276,  on  contributory  negligence  affecting  Htbilltj 
of  municipal  corporation  for  ice  on  streets  or  sidewalks;  21  L.RJL(N.S.)  615, 
646,  659,  on  contributory  negligence  as  affecting  municipal  liability  for  defects 
and  obstructions  in  streets. 

Distinguished  in  Blaine  ▼.  Philadelphia,  33  Pa.  Super.  Ct  177,  holding  that 
one  cannot  recover  for  injury  from  general  slippery  condition  of  sidewalk  caused 
by  freezing  of  rain  during  the  preceding  24  hours. 

Negligence  as  question  of  law. 

Cited  in  Delaware,  L.  &  W.  R.  Co.  ▼.  Cadow,  120  Pa.  559,  6  A.  S.  R.  730,  14 
Atl.  450,  21  W.  N.  C.  616,  46  Phila.  Leg.  Int.  340,  holding  that,  though  negli- 
gence is  ordinarily  a  question  for  the  jury,  where  the  facts  are  uncontroverted 
their  legal  effect  is  for  the  court. 

Distinguished  in  Gk>rdon  t.  Belleville,  16  Ont.  Rep.  26;  Pyke  ▼.  Jamestown,  15 
N.  D.  157,  107  N.  W.  369, — ^holding  that  question  of  negligenoe  of  person  in- 
jured by  fall  on  defective  walk  is  for  jury,  where  such  person  had  knowledge  of 
dangerous  condition. 

47  AM.  REP.  748,  FRABTKLIN  v.  STATE,  69  GA.  Se. 
Pliotographs  as  evidence  In  criminal  trial. 

Cited  in  Wilson  v.  United  SUtes,  162  U.  S.  613,  40  L.  ed.  1090,  16  Sup.  Gt 
Rep.  896,  holding  photograph  of  murdered  person  admissible  on  question  of  iden- 
tity; Willis  V.  State,  49  Tex.  Crim.  Rep.  139,  90  S.  W.  1100,  ofi  admissibility  of 
photographs  as  evidence. 

Cited  in  reference  note  in  24  A.  S.  R.  756,  on  admissibility  of  photographs  of 
person  murdered  or  place  of  alleged  murder. 

Cited  in  notes  in  36  L.RJL  802,  on  use  of  photographs  as  evidence;  35  L.R^. 
808,  on  use  of  photograph  of  part  of  person's  body  as  evidence;  75  A.  S.  R.  479, 
on  photographs  of  deceased  persons  as  evidence. 

—  To  show  nature  of  wound. 

Cited  in  Smith  v.  Territory,  11  Okla.  669,  69  Pac.  805,  holding  photographs  of 
deceased  showing  location  of  wounds,  admissible  in  prosecution  for  murder; 
State  v.  Roberts,  28  Nev.  350,  82  Pac.  100,  holding  that,  in  prosecution  for  mur- 
der, photographs  showing  nature  of  deceased's  wounds  were  properly  admitted. 
Incriminating  evidence  existence  of  which  is  disclosed  involuntarily  by 
accused. 

Cited  in  Rusher  v.  State,  94  Ga.  363,  47  A.  S.  R.  175,  21  S.  E.  593,  holdiqg 
evidence  of  the  stolen  money  being  found  at  place  indicated  by  prisoner  under 
coercion,  admissible  against  him;  Myers  v.  State,  97  Ga.  76,  25  S.  £.  252;  Thomp- 
son V.  State,  4  Ga.  App.  649,  62  S.  E.  99, — holding  that  taking  shoe  of  prisoner 
without  objection,  for  comparison  with  footprints  at  scene  of  crime  does  not  ren- 
der such  evidence  incompetent. 

Cited  in  notes  in  47  A.  S.  R.  180,  on  search  of  prisoner  for  evidences  of  guilt; 
136  A.  S.  R.  147,  152, 155,  on  admissibility  of  evidence  wrongfully  obtained. 

Distinguished  in  Evans  v.  State,  106  Ga.  519,  71  A.  S.  R.  276,  32  S.  E.  659, 
holding  that  where  accused,  not  being  under  legal  arrest,  was  compelled  to  pro- 
duce pistol  carried  by  him,  such  evidence  is  not  admissible  against  him  upon 
charge  of  carrying  concealed  weapons;  Hammock  v.  State,  1  Ga.  App.  126,  58  S. 
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£L  66,  holding  that  incriminating  evidence  obtained  by  sheriff  by  means  of  an 
unlawful  arrest  and  search  of  accused  is  not  admissible  against  him. 
AdnUsslbllity  of  weapon  used. 

Cited  in  Roberts  v.  State,  123  Qa.  146,  51  S.  E.  374,  holding  weapon  found 
in  room  and  bearing  indications  that  it  had  been  used  to  commit  the  murder  ad- 
missible when  properly  identified. 
Whai  constitutes  confession. 

Cited  in  note  in  25  IuR.A.(N.S.)  550,  on  uncontradicted  statement  in  presence 
of  accused  as  confession. 
ProTince  of  jury  as  to  Impeachment  of  witness. 

Cited  in  Powell  y.  State,  101  Ga.  9,  65  A.  S.  R.  277,  29  S.  B.  309,  holding  that 
it  is  exclusively  within  the  province  of  the  jury  to  determine  whether  or  not  a 
witness  has  been  impeached. 
Omission  to  charge  as  error. 

Cited  in  Hagood  v.  State,  5  Ga.  App.  80,  62  S.  E.  641,  holding  that  in  absence 
of  timely  request  in  trial  for  larceny,  it  was  not  reversible  error  for  court  to 
omit  from  charge  specific  reference  to  effect  of  proof  of  good  character. 

4  7  AM.  REP.  750,  ATLANTA  COTTON  FACTORY  CO.  T.  SPEER,  69 

GA.    1S7. 
Lilabillty  of  master  for  injury  to  employee. 

Cited  in  Augusta*  Factory  v.  Barnes,  72  Ga.  217,  53  A.  R.  838,  holding  that 
master  is  bound  to  higher  degree  of  care  for  safety  of  child  than  in  ease  of 
adults. 

Cited  in  reference  note  in  1  A.  S.  R.  631,  on  assumption  by  servant  of  risk  of 
defects  in  machinery  or  appliances. 

Cited  in  notes  in  77  A.  D.  221,  on  liability  of  master  for  injuries  to  servant 
from  defective  machinery  or  material;  92  A.  D.  219,  on  duty  of  employer  to  fur- 
nish safe  premises  and  conditions  in  and  under  which  to  work. 

•—Injury  caused  by  negligence  of  another  superior  servant. 

Cited  in  Southern  Agri.  Works  v.  Franklin,  111  Ga.  319,  36  S.  E.  693,  holding 
master  liable  for  injury  to  minor  resulting  from  negligence  of  superintendent 
under  whose  orders  he  was  at  work  and  whom  he  was  bound  to  obey;  Cheeney 
V.  Ocean  S.  S.  Co.  92  Ga.  726,  44  A.  S.  R,  113,  19  S.  E.  33,  holding  master  liable 
for  injury  caused  by  failure  of  foreman,  in  charge  of  loading  ship,  to  station 
**hatch-tender"  to  warn  laborers  of  danger;  Blackman  v.  Thomson-Houston  Elec- 
tric Co.  102  Ga.  64,  29  S.  E.  120,  holding  that  engineer  of  manufacturing  com- 
pany is  not  a  fellow  servant  of  the  superintendent  where  the  latter  has  power  to 
assign  him  to  various  duties  inconsistent  with  his  special  work;  Brush  Electric 
Light  &  P  Co.  V.  Wells,  110  Ga.  192,  35  S.  E.  365,  holding  that  engineer  of  elec- 
tric light  company  and  lineman  employed  by  it  are  fellow  servants,  and  the  com- 
{■any  not  liable  for  injury  to  the  latter  from  the  negligence  of  the  former ;  Taylor 
▼.  Georgia  Marble  Co.  99  Ga.  512,  59  A.  S.  R.  238,  27  S.  E.  768;  Moseley  v.  Scho- 
field,  123  Ga.  197,  51  S.  E.  309,— holding  that  servant  having  authority  to  em- 
ploy laborers  and  having  charge  of  the  work  is  a  vice  principal;  Ingram  v.  Hil- 
ton ft  Dodge  Lumber  Co.  125  Ga.  658,  54  S.  E.  648,  holding  superintendent  of  lum- 
ber mill  pot  to  be  fellow  servant  of  lumber  inspector  employed  therein;  Moore  v. 
Dublin  Cotton  MUls,  127  Ga.  609,  10  L.R,A.(N.S.)  772,  56  8.  E.  839,  on  distinc- 
tion  between  fellow-servant  and  vice  principal;  Moore  v.  King  Mfg.  Co.  124  Ga. 
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576,  53  S.  £.  107,  on  rule  that  "serrant  is  vice  principal  of  master  only  when 
executing  the  absolute  duties  of  the  master"  not  being  established  in  Georgia: 
Central  R.  Co.  v.  De  Bray,  71  Ga.  406,  on  liability  of  master  for  n^ligence  of 
superior  servant  resulting  in  injury  to  another  servant. 

Cited  in  note  in  51  L.R.A.  608,  on  vice  principalship  with  reference  to  relative 
rank  of  negligent  servant. 

-«  Application  of  fellow  servant  mle  to  children* 

Cited  in  Evans  v.  Josephine  Mills,  119  Ga.  448,  46  S.  E.  674,  holding  that  fel- 
low servant  rule  applies  to  infants  over  14  years  but  not  to  those  under  that 
age. 

47  AH.  REP.   754,  MURCHISON  t.  8ERG£NT,  69  GA.   206. 
liiability  of  landlord  for  property  lost  by  ^aest. 

Cited  in  Raines  v.  Maxwell  House  Co.  112  Tenn.  219,  64  LuR.A.  470,  79  a  W. 
114,  2  A.  &  E.  Ann.  Cas.  488,  holding  innkeeper  not  liable  to  guest  for  loss  of 
watch  where  notice  was  posted  according  to  statute  that  a  safe  was  provided  for 
the  safe  keeping  of  ** jewels  and  ornaments." 

Cited  in  reference  note  in  1  A.  S.  R.  670,  on  innkeeper's  liability  for  guests'  good^ 
or  money. 

Cited  in  notes  in  99  A.  S.  R.  591,  on  power  of  innkeepers  to  make  reasonable  reg- 
ulations as  to  property  of  guests  and  to  limit  liability  for  loss  or  injury ;  99  A. 
S.  R.  694,  on  power  to  make  reasonable  r^^laticms  as  to  innkeeper's  liability 
for  injury  to  or  loss  of  property  of  guests,  and  to  limit  their  liability;  22  L.RA. 
(N.S.)  577,  on  effect  of  statute  limiting  innkeeper's  liability  for  goods  not  deliv- 
ered into  his  custody ;  13  £.  R.  C.  130,  on  liability  of  innkeeper  for  goods  brought 
to  inn. 
—  Failure  to  bolt  door  as  negligence. 

Cited  in  Spring  v.  Hager,  145  Mass.  186,  1  A.  S.  R.  451,  13  N.  E.  479,  holding 
that  failure  to  bolt  a  door  after  locking  it  is  not  such  negligence  as  will  preclude 
guest  from  recovering  for  valuables  lost  from  the  room. 

Cited  in  note  in  99  A.  S.  R.  597,  on  guest's  failure  to  lock  door  a?  defense 
against  ipnkeeper's  liability  for  loss  of  or  injury  to  property. 

47  AM.  REP.   757,  GIBSON  v.  HAWKINS,   69  GA.   354.     I^ter  appeal 

in  74  Ga.  405. 
Bona  fide  holder  of  promissory  note. 

Cited  in  Oliver  v.  Miller,  130  Ga.  72,  60  S.  E.  254,  holding  that  bona  fide  hold- 
er for  value  of  promissory  note  who  takes  it  before  due,  takes  it  free  from  any 
equities  existing  between  the  parties  thereto. 

Cited  in  reference  notes  in  52  A.  R.  113,  on  what  constitutes  sufficient  notice  of 
equities  of  negotiable  instrument  as  to  holder;  53  A.  R.  5,  on  indorsement  "^or 
collection"  as  notice  of  ownership. 

Cited  in  note  in  29  L.R.A.(N.S.)  378,  on  what  circumstances  sufficient  to  put 
purchaser  of  negotiable  paper  or  inquiry. 
Endorsement  as  affecting  negotiability  of  paper. 

Cited  in  note  in  4  E.  R.  C.  363,  on  indorsement  as  affecting  negotiability  of 
paper. 
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47  AM.  REP.  760,  THOMPSON  t.  SPRAIGUE,  69  GA.  409.  Reversed 
In  Spralffuc  t.  Thompson,  118  U.  S.  90,  30  li.  ed.  115,  6  Sup.  Ct. 
Rep.  988. 

Followed  without  discussion  in  Dale  v.  Daniels,  72  Ga.  207. 
Laws  and  rules  regulating:  pilots. 

Cited  in  Ex  parte  Kinnebrew,  35  Fed.  52,  as  being  reversed  by  the  United  States 
supreme  court;  Wright  v.  Lake,  75  Ga.  219,  holding  owner  refusing  services  of 
licensed  pilot  for  his  vessel  leaving  port,  liable  for  his  fees  under  statute;  Weav- 
er V.  Carter,  101  Ga.  206,  28  8.  E.  869,  on  reasons  for  pilotage  laws  as  applying 
only  to  vessels  entering  port;  State  v.  Turner,  34  Or.  173,  55  Pac.  92,  on  duty  of 
United  States  pilot  to  give  way  to  local  pilot  upon  entering  local  waters  of  a 
state;  Meissner  v.  Stein,  72  Ga.  234,  to  point  that  statute  requiring  vessels  to 
accept  services  of  licensed  pilot  was  valid  because  commercial  necessity  required 
experienced  pilots. 

Cited  in  notes  in  39  L.R.A.  181,  182,  on  effect  of  constitutional  restrictions  on 
liability  of  vessel  or  owner  for  compulsory  pilotage  fees;  39  L.R.A.  187,  on  lia- 
bility for  compulsory  pilotage  fees  to  first  pilot  offering;     39  L.R.A.  189,  as  to 
whom  and  what  liability  for  compulsory  pilotage  fees  attaches. 
Presumption  of  validity  of  legislative  act. 

Cited  in  Park  v.  Candler,  114  Ga.  466,  40  S.  £.  523,  on  presumption  of  validity 
of  act  passed  by  the  assembly  and  assented  to  by  the  executive  department. 

47  AM.  RRP.  764,  MANNING  v.  MITCHERSON,  69  GA.  447. 

Animals  as  property. 

ated  in  Graham  v.  Smith,  100  Ga.  434,  62  A.  S.  R.  323,  40  L.R.A.  503,  28  S. 
E.  225,  holding  that  owner  of  dog  has  such  property  in  it  as  will  enable  him  to 
maintain  trover  for  its  conversion. 
—  Captive  birds  and  animals. 

Cited  in  Strong  v.  Georgia  R.  &  Electric  Co.  118  Ga.  515,  45  S.  E.  366,  on 
canary  bird  as  property;  Crosby  v.  State,  121  Ga.  198,  48  S.  E.  913  (dissenting 
opinion),  on  deer  being  wild  animals  and  state  need  not  prove  that  they  are 
wild;  State  v.  Weber,  206  Mo.  36,  120  A.  S.  R.  716,  10  L.R.A.(N.S.)  1156,  102  S. 
W.  955,  12  A.  A;  E.  Ann.  Cas.  382,  on  property  in  wild  animals  that  have  been 
tamed  or  are  kept  confined  and  under  owner's  control. 

Cited  in  notes  in  70  A.  D.  260,  on  property  in  inferior  wild  animals;  8  L.RA. 
448,  on  property  in  animals  fere  nature. 
Remedy  against  one  Illegally  taking  possession  of  chattels. 

Cited  in  Copeland  v.  Lucas,  6  Ga.  App.  6,  64  S.  £.  113,  holding  possessory  war- 
rant proper  rouedy  against  one  taking  possession  of  another's  chattels  without 
his  consent  and  without  legal  authority. 

47  AM.  RRP.  766,  BREWKR  v.  JjAMAR,  69  GA.  656. 
Protection  of  trademark. 

Cited  in  reference  note  in  24  A.  S.  R.  579,  on  property  rights  in  trademark. 

Cited   in  notes  in  133  A.  S.  R.  766,  on  protection  of  secret  processes  and 
trade  secrets;  1  L.R.A. (N.S.)  718,  on  rights  of  vendor  resulting  from  or  affected 
by  transfer  of  trademark. 
Enforcement  of  contract  in  restraint  of  trade. 

Cited  in  Mallir.ckrodt  Chemical  Works  v.  Nemnich,  83  Mo.  App.  6,  holding 
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that  upon  sale  of  a  secret  process  for  the  manufacture  or  composition  of  drugs, 
an  agreement  restricting  the  vendor  from  imparting  his  knowledge  to  others  is 
valid;  Rakestraw  ▼.  Lanier,  104  Ga.  188,  69  A.  S.  R.  154,  30  S.  K  735,  on  en- 
forcement of  contract  in  partial  restraint  of  trade. 

Cited  in  reference  notes  in  4  A.  8.  R.  343,  on  contracts  in  restraint  of  trade. 

Cited  in  notes  in  92  A.  D.  752,  on  validity  of  contracts  in  restraint  of  trade; 
92  A.  D.  763,  on  miscellaneous  cases  of  restraints  in  contracts  in  restraint  of 
trade;  22  L.R.A.  674,  on  validity  of  contracts  in  restraint  of  trade  in  sale  of 
secrets  of  trade,  compounds,  and  medicine. 

47  AM.  REP.  771,  HSRRICK  ▼.  MINNSAPOLIS  A  ST.  Ij.  R.  CO.  SI 
MINN.  11,  16  N.  W.  4 IS.  Affirmed  In  127  U.  S.  210,  S2  L.  ed.  109, 
8  Sup.  Ct.  Rep.  1176;  Reaffirmed  on  later  appeal  in  S2  Minn.  4S5. 
Right  to  maintain  action  for  cause  arising  under  foreign  statute. 

Cited  in  Huntington  v.  Attrill,  146  U.  8.  667,  36  L.  ed.  1123,  13  Sup.  Ct.  Rep. 
224,  enforcing  foreign  statute  making  corporation  officers  signing  and  record- 
ing false  certificate  of  amount  of  capital  stock  liable  for  debts;  Morgan  v. 
Camden  &  A.  R.  Co.  2  Pa.  Co.  Ct.  97,  18  Phila.  384,  43  Phila.  Leg.  Int.  162,  18 
W.  N.  C.  128,  holding  foreign  transitory  rights  of  action,  whether  by  common 
law  or  statute,  are  enforceable,  if  not  opposed  to  public  policy  of  forum;  Mor* 
rissette  v.  Canadian  P.  R.  Co.  76  Vt.  267,  66  Atl.  1102,  holding  that  courts 
should  apply  the  law  of  a  foreign  state,  though  unlike  the  local  law  where  not 
contrary  to  pure  morals  and  abstract  justice;  Cuba  R.  Co.  v.  Crosby,  —  L.RA. 
(N.S.)  — ,  96  C.  C.  A.  639,  170  Fed.  369  (dissenting  opinion),  on  right  to  main- 
tain action  for  personal  injury  received  in  another  state;  Wabash  R.  Co.  v. 
Hassett,  170  Ind.  370,  83  N.  E.  706,  holding  that  courts  of  this  state  have  juris- 
diction to  try  cases  of  negligence  occurring  in  another  state,  though  that  other 
state  forbids  trying  of  such  actions  where  cause  arose  in  outside  state. 

Cited  in  reference  notes  in  31  A.  8.  K  649,  on  enforcement  of  foreign  statutes; 
50  A.  R.  683,  on  necessity  for  proof  of  statute  authorizing  recovery  in  state 
where  injury  occurred  in  suit  in  another  state;  12  A.  8.  R.  870,  on  action  for 
death  under  foreign  statute  caused  by  negligence;  36  A.  S.  R.  905,  on  comity 
between  states. 

Cited  in  note  in  70  L.R.A.  551,  663,  on  locus  of  cause  or  subject  of  action 
against  foreign  corporation  arising  on  foreign  statutes. 

—  Action  for  tort  generally. 

Cited  in  Ferguson  v.  Central  R.  Co.  71  N.  J.  L.  647,  60  Atl.  382,  holding  that 
in  tort  action  the  law  of  the  forum  controls  upon  question  of  quantum  of  evi- 
dence necessary  to  place  it  within  the  province  of  the  jury;  North  Pacific  Lum- 
ber Co.  V.  Lang,  28  Or.  246,  62  A.  8.  R.  780,  42  Pac.  799,  upholding  right  of  ac- 
tion  under  foreign  statute  for  unliquidated  damages  against  person  removing 
logs,  on  which  lien  exists,  from  state;  Bergman  v.  Inman,  43  Or.  456,  99  A. 
8.  R.  771,  72  Pac.  1086,  holding  right  of  action,  under  foreign  statute,  for  con- 
version of  logs  subject  to  lien,  must  be  based  upon  acts  done  in  foreign  state; 
Christensen  v.  Floriston  Pulp  &  Paper  Co.  29  Nev.  662,  92  Pac.  210,  holding 
that  courts  will  enforce  cause  of  action  for  wrongful  act  growing  out  of  laws 
of  another  state  when  not  contrary'  to  public  policy. 

—  Action  for  malicious  prosecution. 

Cited  in  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa,  153,  98  N.  W.  91S, 
4  A.  &  E.  Ann.  Cas.  519,  holding  that  the  recovery  of  damages  in  common  law 
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action  for  malicious  prosecution  is  governed  by  the  law  of  the  place  where  action 
is  brought,  though  the  wrong  was  committed  in  another  state;  Williams  v. 
Pope  Mfg.  Co.  52  La.  Ann.  1417,  78  A.  S.  R.  390,  60  L.R.A.  816,  27  So.  851, 
sustaining  nonresident  married  woman's  right  of  action  for  false  imprisonment 
and  libel  committed  by  foreign  corporation  at  forum,  when  fully  capacitated 
by  law  of  matrimonial  domiciL 
—  Action  for  personal  Injary. 

Referred  to  as  leading  case  in  Rick  v.  Saginaw  Bay  Towing  Co.  132  Mich. 
237,  102  A.  S.  R.  422,  93  N.  W.  632,  holding  that  Canadian  statute  governs  in 
suit  for  personal  injury  where  such  injury  occurred  in  Canada. 

Cited  in  Clark  y.  Russell,  38  C.  C.  A.  541,  97  Fed.  000,  holding  railroad's 
statutory  liability  for  injury  to  passenger,  enforceable  in  another  state  having 
jurisdiction  of  subject  matter  and  parties;  St.  Louis  &  S.  F.  R.  Co.  v.  Brovm, 
€i  Ark.  254,  36  S.  W.  225,  upholding  nonresident's  right  of  action  for  injury 
received  in  expulsion  from  train,  arising  under  foreign  statute,  in  accord  with 
policy  of  forum;  Christiansen  v.  William  Graver  Tank  Works,  223  111.  142,  79 
N.  E.  97,  7  A.  A;  E.  Ann.  Cas.  69  (affirming  126  111.  App.  86) ;  Louisville  &  N.  R. 
Co.  v.  Whitlow,  114  Ky.  470,  43  8.  W.  711, — ^holding  that  where  personal  injury 
occurred  in  foreign  state,  the  liability  for  damages  is  governed  by  the  laws  of 
such  state;  The  Saginaw,  139  Fed.  906,  on  same  point;  South  Carolina  &  G.  R. 
Co.  v.  Thurman,  106  Ga.  804,  32  S.  E.  863;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34 
L.R.A.  393,  21  C.  C.  A.  646,  43  U.  S.  App.  726,  75  Fed.  873,— enforcing  constitu- 
tional provision  of  foreign  state,  where  injury  inflicted,  that  employee's  knowl- 
edge of  defective  machinery  is  not  bar  to  recovery  for  master's  negligence,  though 
contrary  to  law  of  fonun;  Chicago  &  E.  I.  R.  Co.  v.  Rouse,  178  111.  132,  44 
URJL.  410,  52  N.  E.  961  (affirming  78  III.  App.  286) ;  Boston  &  M.  R.  Co.  v. 
McDuff^,  26  C.  C.  A.  247,  61  U.  S.  App.  Ill,  79  Fed.  934,— applying  law  of  place 
of  accident  permitting  recovery  of  master  for  injury  caused  by  negligence  of 
fellow  servant,  though  contrary  to  law  of  forum;  Northern  P.  R.  Co.  v.  Mase,  11 
C.  C.  A.  63,  27  U.  S.  App.  238,  63  Fed.  114,  enforcing  foreign  statute  making 
master  liable  for  negligence  of  superior  servant,  without  regard  to  his  control 
over  injured  employee;  Evey  v.  Mexican  C.  R.  Co.  38  L.R.A.  387,  26  C.  C.  A.  407, 
52  U.  S.  App.  118,  81  Fed.  294,  holding  that  statute  of  foreign  state,  where  per- 
sonal injury  was  received,  which  permits  subsequent  action  for  damages  not  in- 
cluded in  first  judgment,  cannot  defeat  remedy  of  forum ;  Louisville  &  N.  R.  Co. 
V.  Whitlow,  105  Ky.  8,  41  L.R.A.  614,  43  S.  W.  711,  holding  that  effect  of  con- 
tributory negligence  upon  right  of  action  for  personal  injury,  is  to  be  determined 
by  law  of  state  where  injury  occurred. 

Cited  in  reference  note  in  47  A.  R.  820,  on  extraterritorial  effect  of  statute  as 
to  railroad's  liability  for  injury  to  servant 

Distinguished  in  Eingartner  v.  Illinois  Steel  Co.  94  Wis.  70,  59  A.  S.  R.  869,  34 
L.R.A.  503,  68  N.  W.  664,  sustaining  jurisdiction  of  action  for  injury  to  em- 
ployee in  another  state,  from  breach  of  master's  common  law  duty  to  provide  safe 
plao0  to  work;  Johnson  v.  Chicago  &  N.  W.  R.  Co.  91  Iowa,  248,  69  N.  W.  66, 
refusing  to  apply  rule  of  comparative  negligence,  or  to  indulge  statutory  pre- 
sumption of  railroad  company's  negligence,  obtaining  in  state  where  cause  of 
action  arose. 
—Action  for  death. 

Cited  in  Morris  v.  Chicago,  R.  I.  ft  P.  R.  Co.  66  Iowa,  727,  54  A.  R.  39,  23  N. 
W.  143;  Myers  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  69  Minn.  476,  66  A.  S.  R.  679, 
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72  N.  W.  694;  O'Reilly  v.  New  York  &  N.  E.  R.  Co.  IG  R.  I.  388,  6  L.R,A  719, 
19  Atl.  244;  Nelson  v.  Chesapeake  &  O.  R.  Co.  88  Va.  976,  15  L.R.A.  583,  14  S.  E. 
838;  Burns  v.  Grand  Rapids  A  I.  R.  Co.  113  Ind.  169,  15  N.  E.  230,— upholdiEg 
ri^ht  of  action  for  wrongful  death,  under  foreign  statute  in  substantial  accord 
with  law  of  forum;  Louisville  A  N.  R.  Co.  v.  Whitlow,  105  Ky.  1,  41  L.RA.  614, 
43  S.  W.  711;  Illinois  C.  R.  Co.  v.  Crudup,  63  Aliss.  291, — sustaining  domestic 
administrator's  right  to  sue  under  foreign  statute  giving  administrator  right  of 
action  for  wrongful  killing  of  intestate;  Keep  v.  National  Tube  Co.  154  Fed. 
121,  holding  that  where  a  statute  of  the  forum  gives  right  of  action  for  death 
by  wrongful  act,  a  statute  of  another  state  giving  the  same  right  will  be  enforced 
though  the  statutes  differ  in  other  particulars;  Negaubauer  v.  Great  Northern  R. 
Co.  92  Minn.  184,  104  A.  S.  R.  674,  99  N.  W.  620,  2  A.  &  E.  Ann.  Cas.  150; 
Powell  ▼.  Great  Northern  R.  Co.  102  Minn.  448,  113  N.  W.  1017;  Boyie  v. 
Southern  R.  Co.  36  Misc.  289,  73  N.  Y.  Supp.  466,  32  N.  Y.  Civ.  Proc.  Rep.  21S,— 
applying  the  rule  in  case  of  statute  giving  right  of  action  for  death  by  wrong- 
ful act;  Nicholas  v.  Burlington,  C.  R.  A;  N.  R.  Co.  78  Minn.  43,  80  N.  W.  776; 
Hanna  v.  Grand  Trunk  R.  Co.  41  111.  App.  116, — holding  dissimilarity  of  foreign 
statute  from  that  of  forum  as  to  beneficiaries  of  judgment  for  wrongful  death, 
not  ground  for  refusing  enforcement;  Brennan  v.  Electrical  Installation  Co.  120 
111.  App.  461,  on  same  point;  Whitlow  v.  Nashville,  C.  &  St.  L.  R.  Co.  114  Tenn. 
344,  68  L.R.A.  503,  84  S.  W.  618,  holding  that  foreign  statute  giving  right  of 
action  for  personal  injury  causing  death  is  not  contrary  to  public  policy  of 
Tennessee  and  will  be  enforced  by  its  courts;  Knight  ▼.  West  Jersey  R.  Co.  16 
W.  N.  C.  381,  16  Pittob.  L.  J.  N.  S.  494,  42  Phila.  Leg.  Int.  352,  holding  same 
as  to  courts  of  Pennsylvania;  Northern  P.  R.  Co.  v.  Babcock,  154  U.  S.  190,  38 
L.  ed.  958,  14  Sup.  Ct.  Rep.  978,  holding  law  of  forum  limiting  recovery  for 
wrongful  death,  not  applicable  to  action  arising  in  another  state,  where  contract 
of  employment  was  made. 

Cited  in  notes  in  58  A.  R.  143,  on  conflict  of  laws  regarding  liability  for  death 
by  negligence;  14  A.  8.  R.  354,  on  action  in  one  state  for  wrongful  act  causing 
death  in  another  state;  56  L.ILA.  196,  200,  on  courts  of  one  state  taking  juris- 
diction of  cause  of  action  for  death  or  bodily  injury  arising  outside  of  the 
state;  56  L.RJk.  204,  on  courts  taking  jurisdiction  of  cause  of  action  for  death 
or  bodily  injury  arising  outside  of  state  as  affecting  comity,  public  policy,  or 
similar  statute  in  forum ;  56  L.R.A.  220,  on  law  governing  fellow-servant  rule  in 
action  for  death  or  bodily  injury  in  other  state. 

Distinguished  in  Hamilton  v.  Hannibal  k  St.  J.  R.  Co.  39  Kan.  56,  18  Pac.  57,. 
denying  widow's  right  of  action  under  foreign  statute  for  wrongful  death,  where 
action  would  be  barred  in  foreign  state. 

Disapproved  in  Dale  ▼.  Atchison,  T.  A  8.  F.  R,  Co.  67  Kan.  601,  47  Pac.  52U 
den3ing  minor  children's  right  of  action  for  wrongful  death,  under  foreign  stat- 
ute permitting  them  to  sue,  where  not  proper  parties  at  forum. 
—  Action  on  contract. 

Cited  in  Midland  Co.  v.  Broat,  50  Minn.  562,  17  L.R.A.  812,  62  N.  W.  972,  en- 
forcing liaWlity  upon  foreign  statutory  bond,  given  upon  issuance  of  writ  ne 
exeat;  Bryant  v.  McClure,  44  Mo.  App.  653,  holding  action  maintainable  upon 
assigned  account,  against  defendant  personally  served  at  forum  though  both  par- 
ties are  nonresidents;  Delahaye  v.  Heitkemper,  16  Neb.  477,  20  N.  W.  385,  sus- 
taining right  of  action  under  foreign  statute  for  the  recovery  of  moneys  paid  for 
intoxicating  liquors  sold  in  violation  of  law. 
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Transltoriness  of  personal  injury  action. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Kellerman,  39  Tex.  Civ.  App.  274,  87  S.W. 
401;  Bain  v.  Northern  P.  R.  Co.  120  Wis.  412,  98  N.  W.  241,-- holding  that  a 
cause  of  action  for  personal  injuries  under  a  statute  is  not  local  but  may  be 
maintained  in  the  courts  of  another  state  having  jurisdiction  over  the  parties. 
Constitutionality  of  employer's  liability  acts. 

Cited  in  Lewis  v.  Northern  P.  R.  Co.  36  Mont.  207,  92  Pac.  469,  sustaining 
constitutionality  of  "fellow-servant"  act;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Montgomery,  152  Ind.  1,  71  A.  S.  R.  301,  69  L.R.A.  875,  49  N.  E.  582;  Pitteburgh, 
C.  C.  &  St.  L.  R.  Co.  v.  Eightheiser,  168  Ind.  438,  78  N.  E.  3033,— holding  em- 
ployer's liability  act  applying  to  railroads  constitutional;  McGuire  v.  Chicago,  B. 
4  Q.  R.  Co.  131  Iowa,  340,  108  N.  W.  902,  on  right  of  state  to  regulate  corpo- 
rations in  regard  to  liability  for  injury  to  employees. 

Cited  in  note  in  12  L.R.A.(N.S.)  1042,  on  validity  of  statute  abrogating  fellow- 
servant  rule. 
Applicability  of  employer's  liability  acts. 

Cited  in  Lavallee  v.  St.  Paul,  M.  &i  M.  R.  Co.  40  Minn.  249,  41  N.  W.  974, 
holding  statute  making  railroads  liable  to  employees  injured  by  coemployee's 
negligence  applicable  only  to  employees  actually  operating  road. 

Cited  in  note  in  19  £.  R.  C.  164,  on  liability  of  master  for  negligence  of  fel- 
low-servant. 
Equal  protection  and  privileges. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  311,  45  So.  761,  on 
test  of  reasonableness  of  classification  of  subjects  of  legislation;  Pittsburgh,  C. 
C.  ft  St.  L.  R.  Co.  V,  Montgomery,  152  Ind.  1,  71  A.  S.  R.  301,  69  L.R.A.  875,  49 
N.  £.  582,  sustaining  constitutionality  of  act  making  all  corporations,  except 
municipal,  liable  for  injury  to  employee  caused  by  coemployees*  negligence ;  Georgia 
R.  &  Bkg.  Co.  V.  Miller,  90  Ga.  571,  16  S.  E.  939,  sustaining  constitutionality  of 
statute  making  railroad  companies  alone  liable  for  injuries  to  employees  caused 
by  negligence  of  fellow  servant;  State  ex  rel.  McCue  v.  Ramsey  County,  48  Minn. 
236,  31  A.  S.  R.  650,  51  N.  W.  112,  denying  constitutionality  of  statute  pro- 
hibiting emission  of  dense  smoke  within  certain  portions  of  city,  but  exempting 
certain  manufacturing  establishments  from  operation. 

4  7  AM.  REP.  776,  KAUSAL  v.  MINNESOTA  FARMJBIRS'  MUT.  F.  INS. 

ASSO.  Zt  MINN.  17,   16  N.  W.  480. 
Insurance  agent  as  representing  insurer. 

Cited  in  Russell  v.  Detroit  Mut.  F.  Ins.  Co.  80  Mich.  407,  45  N.  W.  356;  Im- 
proved Match  Co.  V.  Michigan  Mut.  F.  Ins.  Co.  122  Mich.  256,  80  N.  W.  1088; 
Whitney  v.  National  Masonic  Acci.  Asso.  57  Minn.  472,  59  N.  W.  943, — holding 
insurance  solicitor  is  the  agent  of  the  insurer  in  the  representations  he  makes 
to  insured. 

Cited  in  notes  in  11  L.R.A.  341,  on  insurance  agent  as  agent  of  company;  20 
L.R.A.  277,  as  to  when  insurance  agent  is  agent  of  the  assured;  20  L.R.A.  280, 
as  to  when  insurance  agent  is  agent  of  assured  as  to  filling  in  of  application. 
—  Stipulations  in  policy  as  to  agency. 

Cited  in  Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  22  L.R.A.  325,  7  C.  C.  A.  444,  19 
U.  S.  App.  266,  58  Fed.  723,  holding  conditions  in  policy  against  authority  of 
agent  to  alter  or  discharge  contract  does  not  limit  power  of  agent  in  preparing 
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application  of  insurance;  Bernard  v.  United  L.  Ins.  Co.  17  Misc.  115,  39  N.  Y. 
Supp.  356,  holding  stipulation  in  policy  that  person  taking  application  be  re- 
garded as  agent  of  insured  of  no  effect  where  person  taking  application  acts  with- 
in scope  of  authority  previously  conferred;  South  Heiid  Toy  Mfg.  Co.  ▼.  Dakota  F. 
ft  M.  Ins.  Co.  2  S.  D.  17,  48  N.  W.  310;  Hart  v.  Niagara  F.  Ins.  Co.  9  Wash. 
620,  27  L.R.A.  86,  38  Pac.  213, — holding  insurance  ccnnpany  cannot  be  relieTed  of 
responsibility  for  the  acts  of  its  agent  by  a  recital  in  a  policy  of  insurance  that 
he  shall  be  deemed  the  agent  of  the  insured ;  Pamo  y.  Iowa  Merchants'  Mut  Ins. 
Co.  114  Iowa,  132,  86  N.  W.  210;  Fishblate  t.  Fidelity  ft  C.  Co.  140  N.  C.  589,  53 
S.  E.  354, — holding  clause  in  an  accident  policy  that  "no  notice  or  knowledge  of 
the  agent  or  any  other  person  shall  be  held  to  effect  a  waiver  or  change  in  the 
contract''  is  ineffective  for  the  purpose  designed. 

Cited  in  reference  note  in  8  A.  S.  R.  9139  on  effect  of  stipulation  that  agent 
shall  be  agent  for  insured  not  for  company. 

Cited  in  note  in  77  A.  D.  724,  726,  on  effect  of  stipulaticms  seeking  to  nuke 
agent  of  insurer  agent  of  assured. 

—  Parol  evidence  to  overcome  agency  provisions. 

Cited  in  American  F.  Ins.  Co.  v.  Brooks,  83  Md.  22,  34  AtL  373,  holding  acte 
of  insurer  admissible  on  part  of  insured  to  show  insurance  br<^r  to  be  the  agent 
of  the  insurer;  MoMaster  v.  New  York  L.  Ins.  Co.  40  C.  C.  A.  119,  99  Fed.  856, 
on  admissibility  of  parol  to  show  statements  of  insured  incorrectly  written  by 
agent 
Insurance  agent  In  making  applications  as  representing  tbe  company. 

Cited  in  COntinenUl  Ins.  Co.  v.  Pearce,  39  Kan.  396,  7  A.  S.  R..  557,  18  Pac 
291;  State  Ins.  Co.  v.  Jordan,  29  Neb.  614,  45  N.  W.  792,->holding  agent  of 
insuran'^e  company  in  making  application  for  insurance  is  acting  as  tbe  agent 
of  the  insurer  and  not  of  the  insured;  New  York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A. 
43,  40  U.  S.  App.  530,  77  Fed.  94;  Otte  v.  Hartford  L.  Ins.  Co.  68  Minn.  423^ 
97  A.  8.  R.  532,  93  N.  W.  608;  Sbotliff  v.  Modem  Woodmen,  100  Mo.  App. 
138,  73  S.  W.  326,— on  agent  of  insurance  company  in  receiving  applicaticms  as 
acting  as  agent  of  the  insurer. 

Cited  in  reference  note  in  13  A.  8.  R.  41,  as  to  who  are  insurance  agents. 

Distinguished  in  Gude  v.  Exchange  F.  Ins.  Co.  53  Minn.  220,  54  N.  W.  1117, 
holding  on  facts  of  case  agent  procuring  policy  for  insured  was  merely  an  insur- 
ance broker. 

—  False  answers  returned  on  correct  Information. 

Cited  in  Laclede  Fire-Brick  Mfg.  Co.  v.  Hartford  Steam-Boiler  Inspection  ft 
Ins.  Co.  9  C.  C.  A.  1,  19  U.  S.  App.  510,  60  Fed.  351;  New  York  L.  Ins.  Co.  v. 
McMasters,  30  C.  C.  A.  532,  57  U.  S.  App.  638,  87  Fed.  63,— holding  false  sUte- 
ments  written  into  policy  by  agent  though  answered  truthfully  estops  insurer 
from  forfeiting  policy  on  such  grounds;  Fidelity  Mut.  F.  Ins.  Co.  v.  Lows,  4 
Neb.  (Unof.)  159,  93  N.  W.  749,  holding  principal  bound  by  act  of  agent  where 
insured  answers  questions  truthfully  and  agent  enters  false  answers. 

Cited  in  note  in  4  LJt.A.(N.S.)  609,  on  effect  of  agent's  insertion  in  application 
of  false  answers  to  questions  correctly  answered  by  insured. 
linowledge  of  agent  as  tbat  of  insurer. 

ated  in  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  246,  47  So.  947,  holding  tbat  no- 
tice of  additional  insurance  to  local  fire  insurance  agent  is  notice  to  c(»npany; 
Home  F.  Ins.  Co.  v.  Hammang  Bros.  44  Neb.  566,  62  N.  W.  883,  holding  knowledge 
of  agent  receiving  insurance  of  the  existence  of  other  insurance  on  property,  was. 
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the  knowledge  of  the  principal  so  that  condition  in  policy  against  other  insurance 
without  consent  of  insurer  was  waived;  Reynolds  v.  Iowa  &  N.  Ins.  Co.  80  Iowa, 
563,  46  N.  W.  659;  Rissler  v.  American  Cent.  Ins.  Co.  160  Mo.  366,  51  S.  W. 
755, — on  knowledge  of  agent  as  binding  on  the  principal. 
Acts  or  omissions  of  agents  binding  on  insurer. 

Cited  in  La  Marche  t.  New  York  L.  Ins.  Co.  126  Cal.  498,  58  Pac.  1053,  holding 
insurer  bound  by  fraudulent  misrepresentations  by  agent  to  insured  in  receiving 
the  applications;  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.  1  N.  D.  167,  45  N.  W.  799, 
holding  error  of  agent  in  making  out  application  is  chargeable  to  the  insurer; 
Copeland  v.  Dwelling-House  Ins.  Co.  77  Mich.  554,  18  A.  S.  R.  414,  43  N.  W.  991, 
holding  agreement  by  insurance  agent  having  authority  to  make  policies  with- 
out referring  applications  to  the  company,  that  insured  might  encimiber  to  a 
certain  amount  binding  on  the  company  despite  provision  in  policy  against  en- 
cumbering without  consent;  Kilbom  v.  Prudential  Ins.  Co.  99  Minn.  176,  108  N. 
W.  861,  holding  insurance  company  bound  by  act  of  agent  in  taking  note  for  first 
premium  in  the  absence  of  knowledge  of  insured  of  want  of  authority  in  the 
agent  to  so  do;  Murphy  v.  Independent  Order  S.  D.  J.  77  Miss.  830,  50  L.R.A. 
111,  27  So.  624,  holding  rights  of  beneficiary  cannot  be  affected  by  default  of 
officers  of  subordinate  society  in  making  proof  of  death,  beneficiary  not  being  at 
fault;  Supreme  Lodge  K.  P.  v.  Withers,  177  U.  S.  260,  44  L.  ed.  762,  20  Sup.  (^t. 
Rep.  611,  on  acts  of  agent  as  being  acts  of  principal. 
Estoppel  of  insurer  to  question  Joint  obligation  on  policy  issued  jointly. 

Cited  in  New  Hampshire  F.  Ins.  Co.  v.  Wall,  36  Ind.  App.  238,  75  N.  E.  668, 
holding  a  policy  of  fire  insurance  issued  to  two  or  more  persons  upon  property 
held  by  them  separately  is  valid;  Graves  v.  Merchants*  &  B.  Ins.  Co.  82  Iowa. 
637,  31  A.  S.  R.  507,  49  N.  W.  65,  on  right  of  insurance  company  issuing  joint 
policy  to  question  joint  obligation. 
Power  of  insurance  agent. 

Cited  in  Insurance  Co's.  t.  Raden,  87  Ala.  311, 13  A.  S.  R.  36,  5  So.  876,  holding 
agent  employed  to  procure  insurance  cannot  afterwards  consent  to  a  cancelation. 

Cited  in  note  in  1  L.R.A.  482,  on  validity  of  agent's  contract  though  by-laws 
of  corporation  are  not  complied  with. 
Parol  evidence  to  affect  written  contract. 

Cited  in  note  in  16  L.R.A.(N.S.)  1191,  on  fraud  and  mistake  in  preparation 
of  policy  as  ground  for  relaxing  parol-evidence  rule  as  to  varying  or  contradict- 
ing written  contracts. 

47  AM.  REP.  781,  MOULTON  t.  ST.  PAUL,  M.  &  M.  R.  CO.  81  MINN. 

85,  16  N.  W.  497. 
Bight  of  carrier  to  limit  liability  for  negligence. 

Cited  in  Marr  v.  Western  U.  Teleg.  Co.  85  Tenn.  529,  holding  telegraph  com- 
pany could  not  contract  for  absolute  exemption  from  liability  for  damages  re- 
sulting because  of  negligence  in  delivering  messages ;  Rosenfeld  v.  Peoria,  D.  &  E. 
R.  Co.  103  Ind.  121,  53  A.  R.  500,  2  N.  E.  344;  Pacific  Exp.  Co.  v.  Foley,  46  Kan. 
457,  26  A.  8.  R.  107,  12  LJLA.  799,  26  Pac.  665  (dissenting  opinion) ;  Alair 
V.  Northern  P.  R.  Co.  53  Minn.  160,  39  A.  S.  R.  588,  19  L.R.A.  764,  54  N.  W. 
1072;  Nelson  v.  Great  Northern  R,  Co.  28  Mont.  297,  72  Pac.  642, — on  right  of 
ecHumon  carrier  to  contract  against  liability  for  negligence;  Stringfield  v.  South- 
em  R.  Co.  152  N.  C.  125,  67  S.  E.  333,  holding  that  carrier  cannot  stipulate 
against  recovery  for  loss  occasioned  by  its  own  negligence  whether  such  loss  is 
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total  or  partial  one;  McFaddeii  v.  Missouri  P.  R.  Co.  92  Mo.  343,  1  A.  S.  R.  721, 
4  S.  W.  689;  Summerlin  y.  Seaboard  Aid  Line  R.  Co.  66  Fla.  687,  131  A.  8.  R. 
164,  19  L.R.A.(N.S.)  191,  47  So.  557, — ^holding  that  common  carrier  of  livestock 
may  not  stipulate  for  exemption  from  liability  for  losses  caused  by  its  negligence. 
Cited  in  reference  notes  in  1  A.  S.  R.  728,  on  right  of  carrier  of  animals  to 
stipulate  against  negligence;  13  A.  S.  R.  783,  on  validity  of  contract  with  ship- 
per limiting  carrier's  liability. 

Cited  in  notes  in  67  A.  D.  214,  on  limitation  of  liability  of  carriers  of  animals 
by  contract;  13  A.  S.  R.  786,  on  necessity  that  contract  be  reasonable  which 
exempts  carrier  from  common-law  liability;  88  A.  S.  R.  96,  on  validity  of  limi- 
tation of  carrier's  liability  for  losses  caused  by  negligence  of  carrier  or  em- 
ployees; 88  A.  S.  R.  107,  on  carrier's  right  to  limit  value  of  property  lost  by  neg- 
ligence; 14  L.R.A.  434,  435,  on  carrier's  power  to  limit  amount  of  liability  in  cases 
of  negligence. 
—  Stlpalated  values  or  amounts. 

Cited  in  Central  R.  Co.  v.  Murphey,  113  Ga.  514,  53  L.RJL  720,  38  S.  E.  970, 
holding  a  mere  general  limitation  as  to  value  expressed  in  a  bill  of  lading  will 
not  exempt  negligent  carrier  from  liability  for  the  true  value  of  the  property: 
Chicago  ft  N.  W.  R.  Co.  v.  Chapman,  30  111.  App.  504;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Nicholai,  4  Ind.  App.  119,  51  A.  S.  R.  206,  30  N.  E.  424;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Witty,  32  Nev.  275,  29  A.  S.  R.  1436,  49  N.  W.  183,— holding  common 
carrier  could  not  by  contract  limit  its  liability  for  negligence  to  an  amount  less 
than  the  value  of  the  property;  Southern  Exp.  Co.  v.  Owens,  146  Ala.  412,  119 
A.  S.  R.  41,  8  L.R.A.(N.S.)  369,  41  So.  752,  9  A.  A  E.  Ann.  Cas.  1143,  holding 
aame  where  the  agreed  valuation  is  disproportionate  to  the  real  value  of  the 
goods;  Normile  v.  Oregon  Nav.  Co.  41  Or.  177,  69  Pac.  928,  holding  carrier  cannot 
at  all  limit  its  liability  for  loss  or  injury  to  property  caused  by  negligence  of 
its  servants  or  agents;  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.  151 
N.  C.  250,  65  S.  E.  965;  Jones-Lane  Co.  v.  Atlantic  Coast  Line  R.  Co.  148  N.  C. 
580,  62  S.  E.  701, — holding  that  carrier  of  livestock  may  stipulate  in  considera- 
tion of  reduced  freight  rates  that  in  case  of  loss  value  shall  not  exceed  $100  per 
head;  Ullman  v.  Chicago  &  N.  W.  R.  C6.  112  Wis.  150,  88  A.  S.  R.  949,  56  L.R.A. 
246,  88  N.  W.  41,  holding  common  carrier  may  by  contract  made  with  the  shipper 
on  a  value  basis  of  the  subject  of  carriage  limit  the  liability  for  loss  thereof  or 
damage  thereto,  attributable  to  carrier's  negligence  to  actual  loss  on  such  basis; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Harmon,  17  111.  App.  640,  on  right  of  carrier  to 
stipulate  for  a  partial  exemption  from  his  liability  for  negligence. 

Cited  in  notes  in  23  A.  S.  R.  595,  on  carrier's  power  to  limit  amount  of  liability 
to  sum  less  than  injury  sustained;  12  L.R.A.  800,  on  effect  on  carrier's  liability 
of  valuation  fixed  in  bill  of  lading. 

Disapproved  in  Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 
Ct.  Rep.  151,  holding  carrier  might  by  fair  contract  agree  on  amount  to  be  paid 
on  loss  by  negligence  the  shipper  paying  rates  on  such  agreed  valuation. 
Right  of  carrier  to  relieve  Itself  from  exceptional  liability  as  Insurer. 

Cited  in  Terre  Haute  ft  L.  R.  Co.  v.  Sherwood,  132  Ind.  129,  32  A.  S.  R.  239, 
17  L.R.A.  339,  31  N.  E.  781,  holding  carrier  may  limit  his  liability  by  special 
contract  as  against  special  perils;  Everett  v.  Norfolk  &  S.  R.  Co.  138  N.  C.  68, 
1  L.R.A.(N.S.)  985,  50  S.  E.  557,  holding  carrier  may  relieve  itself  from  liability 
as  an  insurer  upon  a  contract  reasonable  in  its  terms  and  founded  upon  a  valuable 
sonsideration. 
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Railroad  assmnlng  relation  of  common  carrier. 

Cited  in  Ayres  v.  Chicago  &  N.  W.  R.  Co.  71  Wis.  372,  5  A.  S.  R.  226,  37  N.  W. 
432,  on  assumption  by  railroad  of  relation  of  common  carrier. 
—As  to  IlTe  stock. 

Cited  in  Union  P.  R.  Co.  v.  Rainey,  19  Colo.  225,  34  Pac.  986,  on  railroad  in 
transporting  livestock  as  being  a  common  carrier  in  so  doing;  Louisville  &  N.  R. 
Co.  V.  Wynn,  88  Tenn.  320,  14  S.  W.  311,  on  railroads  as  being  common  carriers 
of  live  stock;  Boebl  v.  Chicago,  M.  ft  St.  P.  R.  Co.  44  Minn.  191,  46  N.  W.  333, 
on  liability  of  conunon  carrier  in  the  transportation  of  live  stock. 
Duties  imposed  on  carrier  of  live  stock. 

ated  in  Chicago,  B.  ft  Q.  R.  Co.  v.  Williams,  61  Neb.  608,  55  L.R.A.  289, 
85  N.  W.  832,  holding  railroad  company  acting  as  common  carrier  of  live  stock 
is  bound  to  provide  cars  fit  and  suitable  for  the  purpose;  Covington  Stock- Yards 
Co.  V.  Keith,  139  U.  S.  28,  35  L.  ed.  73,  11  Sup.  Ct.  Rep.  461,  on  duties  imposed 
on  railroad  holding  itself  out  as  a  carrier  of  live  stock. 

Cited  in  reference  notes  in  1  A.  S.  R.  696;  2  A.  S.  R.  600,— on  liability  of  ear- 
ner of  live  stock. 

Cited  in  notes  in  67  A.  D.  209,  on  liability  of  carriers  of  animals;  67  A.  D.  212, 
on  effect  of  contributory  negligence  of  owner  or  agent  accompanying  live  animals 
on  liability  of  carrier  for  their  injury;  67  A.  D.  213,  on  liability  of  carrier  for 
refusal  to  carry  <Mr  delay  in  transportation  of  animals;  130  A.  8.  R.  434,  439,  on 
carrier's  liability  for  loss  of,  or  injury  to,  livestock;  18  L.R.A.(NJ3.)  92,  as  to 
whether  carrier  is  an  insurer  of  live  stock  transported. 

Burden  of  proof  In  action  against  common  carrier  of  live  stock  for  neg- 
ligence. 

Cited  in  Lindsley  v.  Chicago,  M.  ft  St.  P.  R.  Co.  36  Minn.  539,  1  A.  S.  R.  692, 
33  N.  W.  7,  holding  in  action  for  death  of  livestock  in  course  of  transportation, 
and  wholly  under  the  care  of  the  carrier,  the  burden  of  proof  is  upon  the  defend- 
and  to  show  its  death  was  within  the  exception  qualifying  its  general  liability. 

Distinguished  in  Cleve  v.  Chicago,  B.  ft  Q.  R.  Co.  77  Neb.  166,  124  A.  S.  R. 
837,  108  N.  W.  982,  holding  where  owner  accompanies  stock  the  burden  is  upon 
him  to  show  that  the  loss  complained  of  was  caused  by  carrier's  negligence. 

47  AM.  REP.    785,   GREENB  t.   MINNBAPOLIS  A  ST.   Ii.  R.   CO.   81 

MINN.  948,  17  N.  Vf.  S78. 
Assumption  of  risk  or  contributory  negligence  by  employee. 

Cited  in  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  A.  R.  152,  8  So.  216;  Smith  t. 
Peninsular  Car  Works,  60  Mich.  601,  1  A.  S.  R.  542,  27  N.  W.  662;  Gray  v.  Red 
Lake  Falls  Lumber  Co.  85  Minn.  24,  88  N.  W.  24 ;  Brown  v.  Musser-Sauntry  Land, 
Logging  ft  Mfg.  Co.  104  Minn.  156,  116  N.  W.  218;  Lee  v.  St.  Louis,  M.  ft  S.  E. 
R.  Co.  112  Mo.  App.  374,  87  S.  W.  12, — on  servant  as  assuming  the  risk  of  obvious 
defects;  Smith  v.  Winona  ft  St.  P.  R.  Co.  42  Minn.  987,  43  N.  W.  968,  holding 
employee  assumed  the  extraordinary  risks  incident  to  his  employment  where  he 
has  been  given  notice  and  warning  of;  St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A. 
551,  61  C.  C.  A.  477,  126  Fed.  495,  on  assumption  of  risk  by  employee;  Meehan 
V.  Great  Northern  R.  Co.  13  N.  D.  432,  101  N.  W.  183,  holding  employee  does 
not  assume  the  risk  of  injury  caused  by  the  master's  negligence  where  he  has  no 
knowledge  of  the  existing  danger. 

Cited  in  reference  notes  in  48  A.  R.  669,  on  liability  of  master  for  injury  to 
Am.  Rep.  Vol.  XIX.— 37. 
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servant  by  defective  machinery;  1  A.  8.  R.  631,  on  aaaumption  by  aerrant  of  risk 
of  defects  in  machinery  or  appliances. 

Cited  in  note  in  17  E.  R.  C.  238,  on  liability  of  master  for  injuries  to  aerrant 
—  Where  complaint  is  made  and  rectification  promised. 

Cited  in  St.  Louis,  I.  M.  k  8.  R.  Co.  v.  Holman,  00  Ark.  555,  120  8.  W.  146; 
St.  Clair  Nail  Co.  ▼.  Smith,  43  III.  App.  106;  St.  Louis  &  8.  F.  R.  Co.  ▼.  Mealman, 
78  Kan.  496,  97  Pac  381;  Harris  v.  HewiU,  64  Minn.  54,  65  N.  W.  1085; 
Morgan  v.  Rainier  Beach  Lumber  Co.  51  Wash.  335,  22  L.R.A.(NJ3.)  472,  98  Pac 
1120;  Marcum  v.  Three  States  Lumber  Co.  88  Ark.  28,  113  8.  W.  357,— ^lolding 
that  servant  may  recover  for  injury  received  by  using  defective  machinery  that 
master  promised  to  repair  unless  use  of  it  was  obviously  imprudent; 
Homestake  Min.  Co.  v.  Fullerton,  16  C.  C.  A.  545,  36  U.  8.  App.  32,  69 
Fed.  923;  Anderson  v.  Seropian,  147  Cal.  201,  81  Pac  521,— holding  employee 
might  recover  for  injury  from  defective  machine  after  he  had  given  notice  of 
its  defective  condition  and  employer  had  promised  to  repair  within  a  definite 
time;  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107,  53  N.  £.  465;  Roux  v. 
Blodgett  to  D.  Lumber  Co.  85  Mich.  519,  24  A.  8.  R.  102,  13  L.R.A.  728,  4& 
N.  W.  1092;  Anderson  v.  Fielding,  92  Minn.  42,  104  A.  8.  R.  665,  99  N.  W.  357; 
Antlets  V.  Smith,  97  Minn.  217,  106  N.  W.  517;  Dunkerley  v.  Webendorfer  Macb. 
Co.  71  N.  J.  L.  60,  58  AtL  94, — ^holding  that  servant  assumed  the  risk  of  obvious 
dangers  is  not  shown  by  the  fact  that  he  knew  of  the  danger,  where  he  had  made 
complaint  and  received  a  promise  of  repair  and  continued  to  work  in  reliance 
thereon;  Gowen  v.  Harley,  6  C.  C.  A.  190,  12  U.  8.  App.  574,  56  Fed.  973; 
Detroit  Crude  Oil  Co.  v.  Grable,  36  C.  C.  A.  94,  94  Fed.  73;  Lynch  v.  Chicago, 
St.  L.  St  P.  R.  Co.  8  Ind.  App.  516,  36  N.  £.  44;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Woodward,  9  Ind.  App.  169,  36  N.  £.  1142;  Schlitz  v.  Pabst  Brewing  Co.  57 
Minn.  303,  59  N.  W.  188;  Vogt  v.  HonsUin,  81  Minn.  174,  83  N.  W.  533,— on 
employee  as  not  assiuning  risk  of  defective  condition  where  employer  promises  to 
remedy  defect;  Lyttle  v.  Chicago  &  W.  M.  R.  Co.  84  Mich.  289,  47  N.  W.  571, 
holding  complaint  by  switchman  of  incompetent  fireman  to  yardmaster  who 
promised  protection  relieved  switchman  of  risk  in  oontinuing  work;  Cudahj 
Packing  Co.  v.  Skoumal,  60  C.  C.  A.  306,  125  Fed.  470;  Foster  v.  Chicago,  R.  L  & 
P.  R.  Co.  127  Iowa,  84,  102  N.  W.  422,  4  A.  &  E.  Ann.  Cas.  150;  McFarlan  Car- 
riage Co.  V.  Potter,  21  Ind.  App.  692,  51  N.  E.  737, — holding  servant  relieved  from 
assiunption  of  risk  where  he  remains  at  work  after  notice  of  defective  machinery 
on  employer's  promise  to  repair. 

Cited  in  notes  in  92  A.  D.  217,  on  effect  of  employer's  promise  to  repair;  23 
A.  8.  R.  385,  386,  on  effect  of  master's  promise  to  repair  defective  machinery  <m 
servant's  right  to  recover  for  injury;  119  A.  8.  R.  435,  on  right  of  employee 
to  recover  for  injury  due  to  defect  in  machinery  which  master  had  promised  to 
repair;  4  L.R.A.  53,  on  effect  upon  servant's  assumption  of  risk  of  master's 
assurances;  40  L.R.A.  782,  on  rights  of  servant  who  continues  work  on  faith  of 
master's  promise  to  remove  specific  cause  of  danger;  40  L.R.A.  787,  on  contin- 
uance of  work  after  master's  promise  to  remove  specific  cause  of  danger  as  con- 
tributory negligence;  40  L.R.A.  789,  on  predication  of  contributory  negligeoee 
from  gravity  of  risk  incurred  by  remaining  at  work  after  master's  promise  to  re- 
move specific  cause  of  danger;  40  LJ^A.  790,  on  predication  of  contributory 
negligence  in  remaining  at  work  after  master's  promise  to  remove  specific  eante 
of  danger  from  length  of  time  alter  promise  was  given;  47  L.RJL  185,  on  fact 
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tbat  servant  complained  of  dangerous  condition   as  affecting  applicability   of 
maxlm^  volenti  non  fit  injuria. 

Distinguished  in  Indianapolis  &  St.  L.  R.  Ck>.  y.  Watson,  114  Ind.  20,  5  A.  S.  R. 
57S,  14  N.  E.  721,  holding  servant  assumed  the  risk  of  defective  condition  where 
he  remained  in  service  after  notice  of  danger,  although  he  notified  employer 
thereof. 
—  As  Jury  question. 

Cited  in  Harvey  v.  Alturas  Qold  Min.  Co.  3  Idaho,  10,  31  Pac.  819;  Harris 
V.  Hewitt,  (J4  Minn.  64,  66  N.  W.  1085, — ^holding  it  was  a  question  for  jury 
whether  plaintiff  was  guilty  of  contributory  negligence  in  continuing  to  work 
after  knowledge  of  delective  machinery,  defendant  having  promised  to  repair; 
Lyberg  v.  Northern  P.  R.  Co.  39  Minn.  16,  38  N.  W.  632,  holding  same  where 
plaintiff  continued  to  work  with  incompetent  fellow  workman  after  master 
promised  to  discharge;  Smith  v.  £.  W.  Backus  Lumber  Co.  64  Minn.  447,  67  N. 
W.  368,  holding  it  a  question  for  jury  whether  plaintiff  assumed  the  risk  caused 
by  defective  lights  where  superintendent  promised  him  they  would  be  repaired  > 
Allcott  V.  Kirkham,  101  App.  Div.  27,  91  N.  Y.  Supp.  776,  holding  it  a  question 
for  the  jury  whether  plaintiff  exercised  due  care  in  continuing  his  work  after 
notifying  foreman  that  a  fellow  workman  was  incompetent  and  unsafe,  where 
given  to  understand  he  would  not  have  to  work  with  such  workman;  Reddon 
V.  Union  P.  R.  Co.  6  Utah,  344,  16  Pac.  262,  holding  presumption  of  contributory 
negligence  on  part  of  employee  from  fact  that  he  continued  to  work  in  mine  after 
he  was  aware  of  its  dangerous  condition;  is  removed  where  employer  promised 
to  remedy  the  defect. 
Duty  of  master  to  provide  suitable  place  for  employee  to  work. 

Cited  in  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27  N.  E.  741,  on  duty 
of  master  to  provide  a  safe  and  suitable  place  for  servant  to  work. 

47  AM.  REP.   789,  UNION  DEPOT  STREET  R.  Sk  TRANSFER  CO.  v. 

BRUNSWICK,  31  MINN.  207,   17  N.  W.   626. 
Measure  of  damages  on  condemnation  of  land. 

Cited  in  Calor  Oil  &  Gas  Co.  v.  Franzell,  128  Ky.  716,  —  L.R.A.(N.S.)  — , 
109  S.  W.  328,  holding  that  measure  of  damages  for  laying  pipe  line  along  right 
of  way  of  railroad  across  person's  land  is  fair  market  value  of  land  and  not 
what  it  is  worth  to  such  person;  Minneapolis,  St.  P.  R.  &  D.  Electric  Traction 
Co.  V.  Harkins,  108  Minn.  478,  122  N.  W.  460,  holding  that  landowner  is  en- 
titled to  difference  between  market  value  of  land  at  time  of  assessment,  without 
deductions  for  increase  in  market  value  due  to  construction  of  railroad,  and  mar- 
ket value  with  railroad  constructed  over  land. 

Cited  in  notes  in  3  L.R.A.  84,  on  value  of  land  at  time  of  taking  as  measure 
of  eoiupensation  in  condemnation  proceedings;  11  L.R.A.(N.S.)  997,  on  special 
value  of  property  for  purpose  for  which  it  is  taken  as  element  of  compensation 
in  condemnation  proceedings. 

Distinguished  in  Conan  v.  Ely,  91  Minn.  127,  97  N.  W.  737,  holding  in  a  pro- 
ceeding to  condemn  a  piece  of  land  appropriated  by  municipal  corporation  in 
improvement  of  waterworks,  the  fact  that  a  spring  enhances  the  market  vahie 
of  the  property  taken  was  a  proper  subject  of  inquiry. 

Rights  of  riparian  owners. 

Cited  in  Hobart  v.  Hall,  174  Fed.  433,  to  point  that  riparian  owner  on  navi- 
gable stream  has  fee  to  low  water  mark;  Bradshaw  v.  Duluth  I.iperial  Mi)l  COb 
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52  Minn.  59,  53  N.  W.  1066,  holding  riparian  owner  may  sell  the  anfamerged  land 
in  front  of  place  separate  from  the  front  shore  land;  Reeves  ▼.  Backus-Brooks  Co. 
83  Minn.  330,  86  N.  W.  337,  holding  riparian  owner  on  a  navigable  stream  might 
restrain  defendant  from  maintaining  booms  and  logs  which  obstructed  his  pass- 
age to  the  navigable  portion  of  the  river;  Wayzata  v.  Great  Northern  R.  Co. 
50  Minn.  438,  52  N.  W.  913,  on  grantee  on  navigable  waters  as  taking  title  to  low 
water  mark;  Re  Robins,  34  Minn.  199,  67  A.  R.  40,  24  N.  W.  356;  Lake  Superior 
Land  Co.  v.  Emerson,  38  Minn.  406,  8  A.  S.  R.  679,  38  N.  W.  200;  Concord  Mfg. 
Co.  V.  Robertson,  66  N.  H.  1,  18  L.R.A.  679,  25  Atl.  718;  Newport  News  v.  Ship- 
building &  Dry  Dock  Co.  v.  Jones,  106  Va.  503,  6  L.R.A.(N.S.)  247,  64  S.  E. 
314,— on  rights  of  ripcurian  owners  on  navigable  waters;  Ratte  v.  Booth,  11  Ont. 
Rep.  491,  to  point  that  riparian  owner  has  right  to  build  piers  and  extend  them 
to  point  of  navigability. 

Cited  in  reference  notes  in  20  A.  S.  R.  136;  88  A.  D.  67,— on  rights  of  riparian 
owners;  3  A.  S.  R.  63,  on  title  and  rights  of  riparian  prc^rietor;  24  A.  S.  R. 
827,  on  right  to  erect  wharf;  36  A.  S.  R.  337,  on  right  of  riparian  owners  to 
build  wharves  on  navigable  streams. 

Cited  in  notes  in  19  A.  S.  R.  229,  on  rights  of  landowners  in  navigable  waters 
fronting  their  lands  and  in  the  lands  thereunder;  19  A.  S.  R.  231,  233,  on  rights 
of  littoral  and  riparian  owners  on  navigable  waters;  12  L.RJL  617,  on  right  of 
riparian  owners  to  dock  to  low- water  mark;  40  L.R.A.  697,  on  right  of  owner 
of  upland  to  access  to  navigable  water ;  40  L.R.A.  637,  on  right  of  riparian  owner 
to  erect  wharves;  45  L.R.A.  240,  on  title  to  land  between  high  and  low  water 
mark  in  case  of  grant  bounded  by  water. 
—  Compensation  on  taking  for  public  use. 

Cited  in  Miller  v.  Mendenhall,  43  Minn.  95,  19  A.  S.  R.  219,  8  L.RJL  89,  44  N. 
W.  1141;  Hanford  v.  St.  Paul  &  D.  R.  Co.  43  Minn.  104,  7  LJLA.  722,  44  N.  W. 
1144,  on  right  of  riparian  owner  in  navigable  stream  as  not  subject  to  be  con* 
demned  for  public  use  without  just  compensation. 
Right  of  state  in  navigable  waters. 

Cited  in  Minnesota  Canal  A  Power  Co.  v.  Koochiching  Co.  97  Minn.  429,  5 
L.R.A.(N.S.)  638,  107  N.  W.  406,  7  A.  &  E.  Ann.  Cas.  1182,  on  righto  of  state 
in  navigable  waters  as  being  sovereign  righto. 

Distinguished  in  St.  Anthony  Palls  Water  Power  Co.  ▼.  Water  Comrs.  168  U. 
S.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Rep.  157,  holding  the  granto  to  plaintiff  to 
maintain  dams  and  sluices  in  river  were  subject  at  all  times  to  the  paramount 
right  of  public  to  divest  a  portion  of  the  waters  for  public  use. 
Interference  with  easement  as  giving  canse  of  action  for  damages. 

Cited  in  Adams  v.  Chicago,  B.  &  N.  R.  Co.  39  Minn.  286,  12  A.  S.  R.  644,  1 
L.R.A.  493,  39  N.  W.  629,  holding  owner  of  lot  abutting  on  a  public  street  may 
recover  damages  from  railroad  laying  tracks  in  street  so  as  to  injure  his  use  of 
the  lot. 

47  AM.  RGP.  79S,  MORIBR  T.  ST.  PAXJIi,  M.  A  M.  R.  CO.  SI  MINN. 

S51,  17  N.  W.  952. 
Non-liability  for  acts  of  servants  or  agents  without  8(»pe  of  empioyment. 

Cited  in  Hardeman  v.  Williams,  150  Ala.  416,  10  L.RA.(N.S.)  653,  43  So.  72<, 
holding  defendant  not  liable  where  employee  directed  to  assist  constable  in  tak- 
ing furniture  under  a  writ  of  detinue  assisted  constable  in  an  assault  having  no 
connection  with  the  execution  of  the  writ;  Bowler  v.  (yConnell,  162  Mass.  319, 


Digitized 


by  Google 


681 


NOTES  ON  AMERICAN  REPORTS. 


[789-7D3 


44  A.  S.  R.  359,  27  L.R.A.  173,  38  N.  E.  498,  holding  defendants  not  liable  for 
an  injury  to  youth  by  a  colt  which  an  employee  of  defendants  allowed  such  cliild 
to  ride;  Jones  v.  Hoge,  47  Wash.  663,  125  A.  S.  R.  915,  14  LJR«A.(N.S.)  216,  9:J 
Pac  433,  holding  master  not  liable  for  injury  to  person  by  act  of  his  chauffeur  in 
operating  automobile  without  authority  or  consent  of  master,  on  a  personal 
errand  of  his  own;  Merrill  v.  Ooates,  101  Minn.  43,  111  N.  W.  836;  McPeak  v. 
Missouri  P.  R.  Co.  128  Mo.  617,  30  S.  W.  170;  Davis  v.  Houghtellin,  33  Neb. 
682,  14  LJLA.  737,  50  N.  W.  765;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Shields,  47 
Ohio  St.  387,  21  A.  S.  R.  840,  8  LJLA.  464,  24  N.  E.  658;  Lima  R.  Co.  v.  Little, 
67  Ohio  St.  91,  65  N.  E.  861,— on  master  as  not  liable  where  servant  causing  ac- 
cident at  time  is  not  acting  in  the  course  of  his  employment;  Doran  v.  Thomsen, 
76  N.  J.  L.  754,  131  A.  S.  R.  677,  19  L.R.A.(N.S.)  335,  71  Atl.  296,  holding  that 
act  by  s^krant  not  malicious  does  not  render  master  liable  unless  such  act  is 
within  scope  of  employment;  Missouri,  K.  &  T.  R.  Co.  v.  Hendricks,  49  Tex.  Civ. 
App.  314,  108  S.  W.  745;  Jackson  v.  Chicago,  R.  L  &  P.  R.  Co.  102  C.  C.  A.  159, 
178  Fed.  432, — holding  that  master  is  not  liable,  under  statute,  for  injury  caused 
by  negligence  of  fellow-servant  unless  act  was  done  while  in  prosecution  of  mas- 
ter's business. 

Cited  in  reference  note  in  47  A.  R.  796,  on  master'^  liability  for  injuries  by  his 
team  while  servant  is  driving  it  for  his  own  purposes. 

Cited  in  notes  in  60  A.  R.  883,  on  liability  of  master  for  wilful  assault  of 
servant  outside  course  of  employment;  54  A.  S.  R.  78,  on  master's  liability  for 
acts  of  servants  while  deviating  from  employment;  88  A.  S.  R.  789,  on  nonlia- 
bility of  principal  for  acts  of  agent  outside  of  scope  of  employment;  88  A.  S.  R. 
792,  on  necessity  that  unauthorized  act  of  agent  be  in  execution  of  employment 
to  bold  principal  liable. 

Distinguished  in  Mulvehill  v.  Bates,  31  Minn.  364,  47  A.  R.  796,  17  N.  W. 
959,  holding  owner  of  express  wagon  liable  for  negligence  of  driver  carrying  a 
load  for  himself,  where  it  was  to  be  used  at  his  discretion,  in  doing  such  busi- 
ness as  he  the  servant  could  secure. 
—Railroad  servants'  acts  after  hours  or  oat  of  duty. 

CStcd  in  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Bryant,  13  C.  C.  A.  249,  27  U.  S. 
App.  681,  65  Fed.  969,  holding  railroad  company  not  liable  for  injury  to  person 
riding  on  car,  taken  by  yard  master  without  authority  and  not  in  the  course  of 
his  employment;  St.  Louis,  S.  W.  R.  Co.  v.  Harvey,  75  C.  C.  C.  536,  144  Fed. 
806,  holding  defendant  railroad  company  not  liable  for  the  injury  of  plaintiff 
through  the  negligence  of  employees  who  took  hand  car  without  permission  and 
were  operating  it  after  working  hours;  Russell  v.  Oregon  Short  Line  R.  Co.  83 
C.  C.  A.  618,  155  Fed.  22,  holding  employee  of  railroad  company  injiu*ed  nt  a 
time  when  he  was  pursuing  his  own  pleasure  not  within  the  terms  of  statute 
making  railroad  company  liable  for  injuries  to  employee  through  negligence  of 
fellow-servant;  Kincade  v.  Chicago,  M.  &  St.  P.  R.  Co.  107  Iowa,  682,  78  N.  W. 
698,  holding  lailroad  company  is  not  liable  where  one  employee  attempting  to 
escape  the  blow  of  another  pushes  another  causing  him  to  fall  in  front  of  moving 
hand  car;  SulUvan  v.  Louisville  &  N.  R.  Co.  115  Ky.  447,  103  A.  S.  R.  330,  74 
S.  W.  171,  holding  railroad  company  not  liable  for  injury  to  member  of  engine 
crew  by  a  torpedo  placed  on  the  track  by  another  employee  as  a  prank  and  not 
in  the  employment;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  136,  10 
L.RJL(N.S.)  367,  96  S.  W.  1073,  holding  railroad  company  not  liable  for  4eath 
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of  employee  through  act  of  fellow  serrant  who  in  sport  and  not  while  engaged  in 
his  employment  did  the  act  causing  the  injury. 
~  Fires  set  by  railroad  serrants. 

Cited  in  Southern  R.  Co.  v.  Power  Fuel  Co.  12  L.R.A.(N.S.)  472,  182  C.  C  A 
65,  152  Fed.  917,  holding  railroad  company  not  liable  for  the  results  of  a  fire 
negligently  set  by  employee  when  not  on  duty. 

Cited  in  not^  in  21  L.RJ^.  259,  on  liability  of  person  setting  fires  which  spread 
to  property  of  others,  for  acts  of  third  persons;  12  Ii.RA.(N.S.)  473,  on  liabil- 
ity of  railroad  company  for  fire  started  by  persons  allowed  to  be  on  the  right 
of  way. 

Status  of  fellow  servants  when  not  on  duty. 

Cited  in  Dickinson  v.  West  End  Street  R.  Co.  177  Mass.  365,  83  A.  S.  R.  284, 
52  LJI.A.  326^  59  N.  £.  60,  holding  a  motorman  riding  on  car  on  way  home  from 
work  and  injured  by  negligence  of  motorman  operating  car,  not  a  fellow  servant 
of  such  motorman  as  to  prevent  a  recovery. 
lilablllty  of  master  for  wrongful  act  of  servant. 

Cited  in  SUter  v.  Advance  Thresher  Co.  97  Minn.  305,  5  L.R.A.(NJ3.)  598,  107 
N.  W.  133,  on  liability  of  master  for  the  wrongful  act  of  servant. 

Cited  in  notes  in  54  A.  S.  R.  72,  on  true  test  of  master's  liability  for  servant's 
acts;  17  E.  R.  C.  281,  on  liability  of  master  for  wrongful  acts  of  servant  withiu 
scope  of  authority. 
Acts  wltliln  scope  of  employment. 

Cited  in  Theisen  v.  Poiter,  56  Minn.  555,  58  N.  W.  265,  on  when  negligent  act 
of  a  servant  is  within  the  course  of  his  employment. 
Duty  of  railroad  servants  as  to  extinguishment  of  ftres. 

Cited  in  Baxter  v.  Great  Northern  R.  Co.  73  Minn.  189,  75  N.  W.  1114,  on  ex- 
tinguishment of  fires  on  railroad  right  of  way  as  within  line  of  duty  of  sectioD 
meu. 

47  AM.  REP.   796,  MUIiVSHIIili  t.  BATBS,   31   MINN.  364,   17  N.  W. 

•59. 
Acts  within  scope  of  servant's  employment  for  which  master  liable. 

Cited  in  Lesch  v.  Great  Northern  R.  Co.  93  Minn.  433,  101  N.  W.  965,  holding 
defendant  liable  where  watchman  employed  by  defendant  hearing  that  plain- 
tiff had  some  ties  at  her  house  entered  and  searched  it  and  conducted  themselves 
in  such  a  brutal  manner  as  to  cause  her  great  fright  to  her  injury;  Crandall  v. 
Boutell,  95  Minn.  114,  103  N.  W.  890,  5  A.  a^  E.  Ann.  Cas.  122,  holding  defoidant 
liable  for  injury  to  plaintiff  where  defendant's  employees  in  putting  up  stove 
for  plaintiff  failed  to  open  the  chimney  which  was  blocked  as  they  promised  U» 
do,  the  result  being  that  plaintiff  was  asphyxiated;  Schaefer  v.  Osterbrink,  67 
Wis.  495,  58  A.  R.  875,  30  N.  W.  922,  on  master  as  liable  for  the  negligent  act« 
of  son  done  in  the  course  of  his  employment;  Kwiechen  v.  Holmes  &  H.  Co.  106 
Minn.  148,  19  L.R.A.(N.S.)  255,  118  N.  W.  668  (dissenting  opini<Hi),  on  questioo 
whether  servant  is  in  master's  business  when  his  negligence  causes  injury  as 
question  of  fact. 

Cited  in  notes  in  88  A.  S.  R.  787,  on  principal's  liability  in  tort  for  acts  of 
agent  within  scope  of  employment;  27  UftJL  179,  on  master's  liability  to  third 
person  for  wrongful  and  negligent  act  of  servant  in  charge  of  horse. 
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—  Acts  done  In  Intervals  of  work  or  deviations  therefrom. 

Cited  in  Riordan  v.  Gas  Consumers'  Asso.  4  Cal.  App.  639,  88  Pac.  809,  hold- 
ing defendant  liable  for  injury  caused  by  running  away  of  horse  hired  for  use 
of  their  superintendent,  where  the  runaway  was  caused  by  his  careless  handling 
of  horse  for  the  purpose  of  feeding  it  during  the  noon  hour;  Barmore  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  86  Miss.  '426,  70  L.R.A.  627,  38  So.  210,  3  A.  &  E.  Ann.  Cas. 
594,  holding  defendant  company  liable  for  injury  to  plaintiff  through  the  negli- 
gent act  of  employee,  while  returning  to  his  labors  after  having  deviated  from. 

Cited  in  reference  note  in  47  A.  R.  793,  on  master's  liability  for  servant's  act 
outside  scope  of  employment. 

Cited  in  notes  in  60  A.  R.  883,  on  liability  of  master  for  wilful  assault  of 
servant  outside  course  of  employment;  88  A.  S.  R.  789,  on  nonliability  of  prin- 
cipal for  acts  of  agent  outside  scope  of  employment;  88  A.  S.  R.  792,  on  neces- 
sity that  unauthorized  act  of  agent  be  in  execution  of  employment  to  hold  prin- 
cipal liable;  9  L.R.A.(N.S.)  1033,  on  master's  liability  for  injury  by  horse  when 
used  by  servant  for  his  own  business  or  pleasure;  17  E.  R.  C.  282,  on  liability  of 
master  for  act  of  servant  outside  master's  business. 

Distinguished  in  Slater  v.  Advance  Thresher  Co.  97  Minn.  305,  6  L.R.A.(N.S.) 
598,  107  N.  W.  133,  holding  defendant  company  not  liable  where  agent  while 
taking  pleasure  ride  in  automobile  furnished  him  by  defendant  company  handled 
it  so  negligently  as  to  frighten  plaintiff's  team  to  his  injury. 

47   AM.  REP.    708,   GOODNOW  v.   EMPIRE  liUMBER  CO.   31   MINN. 

468,    18  N.  \¥.    283. 
Laches  as  bar  to  disaffirmance  of  contract  by  minor. 

Gted  in  Eisenmenger  v.  Murphy,  42  Minn.  84,  18  A.  S.  R.  493,  43  N.  W.  784, 
holding  infant  barred  from  taking  steps  to  avoid  a  judgment  where  upon  becoming 
of  age  and  having  notice,  he  waits  over  a  year  before  taking  any  step  to  dis- 
affirm; Houlton  V.  Manteuffel,  61  Minn.  185,  53  N.  W.  541,  on  infant's  failure 
to  repudiate  contract  after  majority  as  amounting  to  a  ratification;  Ward  v. 
Uverty,  19  Neb.  429,  27  N.  W.  393;  O'Brien  v.  Gaslin,  20  Neb.  347,  30  N.  W. 
274,— -on  necessity  that  minor  disaffirm  his  deed  within  a  reasonable  time  after 
reaching  his  majority. 

Cited  in  reference  note  in  49  A.  R.  381,  as  to  how  long  after  disability  ceases 
a  minor  married  woman  may  disaffirm  a  deed. 

Cited  in  note  in  18  A.  S.  R.  675,  676,  678,  on  disaffirmance  of  deeds  within  rea- 
sonable time  after  reaching  majority. 
Validity  of  infant's  contracts. 

Cited  in  Nichols  &  S.  Co.  v.  Snyder,  78  Minn.  502,  81  N.  W.  516,  on  execute*! 
contract  as  binding  on  infant  until  disaffirmed  or  avoided. 

47  AM.  REP.  802,  GWYNN  v.  DUFFIEIjD,  61  IO\¥A,  64,  15  N.  \¥.  504. 

liater  appeal  in  66  Iowa,  708,  55  A.  R.  286,  24  N.  W.  523. 
Liability  of  druggists  and  apothecaries. 

Cited  in  reference  note  in  55  A.  S.  R.  258,  on  liability  of  druggists  and  apothe- 
caries. 

Cited  in  notes  in  21  LILA..  140,  on  liability  of  vendor  in  cases  of  personal  dam- 
ages from  negligent  sale  of  drags;  29  L.R.A.(NJ3.)  903»  on  duty  of  druggist  or 
apothecary  in  sale  or  eomponnding  of  drugs  or  medicines. 
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47  AM.  REP.  805,  BAIili  v.  WOODBINE,  •!  IOWA,  83,  15  N.  W.  84C. 

liiability  of  municipal  corporation  for  injuries  caused  by  discharge  of 
fire  works. 

Cited  in  Landau  v.  New  York,  90  App.  Div.  50,  85  N.  Y.  Supp.  €16,  holding  citj 
not  iiable  for  the  killing  of  a  person  by  the  premature  explosion  of  fireworks 
because  it  suspended  ordinance  prohibiting  the  use  of  fire  works;  Bartlett  v. 
CUrksburg,  45  W.  Va.  393.  72  A.  S.  R.  817,  43  LJLA.  295,  31  S.  K  918,  holdmg 
town  not  liable  for  personal  injuries  caused  by  the  discharge  of  fireworks  on 
streets  with  the  knowledge  and  consent  of  town  authorities;  OHourke  t.  Sioux 
Falls,  4  S.  D.  47,  46  A.  S.  R.  760,  19  LJIA.  789,  54  N.  W.  1044,  holding  there 
could  be  no  recovery  as  against  city  where  plaintiff  sustained  hurt  by  the  dis- 
charge of  a  cannon  negligently  permitted  by  city  officials. 

Cited  in  reference  notes  in  50  A  R.  289,  on  liability  of  city  conducting  dis- 
play of  firework.4  for  injury  therefrom;  12  A.  S.  R.  604,  on  nonliability  of  dty 
for  injury  by  fireworks  through  negligence  of  city's  servants;  46  A.  S.  R.  765, 
on  mimicipal  liability  for  acts  of  officers. 

Cited  in  notes  in  16  LJR.A.  396,  on  liability  for  injury  caused  by  discharge  of 
fireworks;    3   LJR.A.(N.S.)    760,   on   liability  for  injury  caused   by  placing  of 
exploding  bombs,  etc.,  in  highway. 
liiability  of  mnnicipal  corporations  for  nonfeasance. 

Cited  in  Caldwell  v.  Prunelle,  57  Kan.  511,  46  Pac.  949,  holding  city  not  liable 
for  acts  of  officers  \inder  invalid  ordinance;  Marth  ▼.  Kingfisher,  22 
Okla.  602,  18  LJLA.(N.S.)  1238,  98  Pac.  436,  holding  that  city  U 
not  liable  for  injury  received  by  traveler  by  being  strudc  by  horse 
engaged  in  racing  on  street;  Royce  v.  Salt  Lake  City  16  Utah,  401,  49 
Pac  290,  holding  city  not  liable  for  injury  resulting  to  plaintiff  through  the  acts 
of  officers  of  corporation  which  were  ultra  vires;  Jones  v.  V^lliamsburg,  97  Vs. 
722,  47  L.RA.  294,  34  S.  E.  883,  holding  municipality  not  liable  where  pedestrian 
injured  by  person  riding  bicycle  on  sidewalk,  merely  because  it  failed  to  pass 
an  ordinance  forbidding  such  use  of  its  sidewalks. 

Cited  in  note  in  23  L.R.A.(N.S.)  644,  on  liability  of  municipality  for  failurs 
to  prevent  improper  conduct  in  or  use  of  streets. 

Distinguished  in  Wheeler  v.  Ft.  Dodge,  131  Iowa,  566,  9  L.R.A.(N  S.)  146,  lOS 
N.  W.  1057,  holding  city  liable  for  injury  to  person  because  of  fact  that  city 
authorities  allowed  the  placing  of  a  nuisance  in  the  city  street. 
Mnnicipal  liability  for  false  imprisonment. 

Cited  in  note  in  44  L.RJL  798,  on  municipal  liability  for  false  imprisonment 
and  unlawful  arrest. 

47  AM.  RSIP.  808,  CHARLTON  t.  REED,  61  Iowa,  166,   18  N.  W.  €4. 
Material  alteration  of  instrument. 

Cited  in  reference  notes  in  4  A.  S.  R.  25,  on  what  constitutes  and  effect  of 
material  alteration  of  written  instrument;  4  A.  S.  R.  25,  on  maker's  liability 
on  negotiable  instrument  altered  because  his  negligence  facilitated  alteration. 

CSted  in  notes  in  86  A.  S.  R.  97,  on  materiality  of  alteration  of  time  of  pay- 
ment; 86  A.  S.  R.  110,  on  excess  of  implied  authority  to  fill  blanks  by  addition 
of  unnecessary  terms  or  by  erasures,  etc.;  86  A.  S.  R.  121,  on  effect  of  bona  fides 
of  purchaser  of  altered  instrument;  35  LJI.A.  466,  on  alteration  in  place  of  pay- 
ment in  note  as  affecting  bona  fide  holders;  31  L.R.A.(N.S.)  644,  650,  on  altera- 
tion of  note  by  inserting  place  of  payment. 
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Kesotiabllity  of  Instrument. 

Cited  in  reference  note  in  51  A.  R.  418,  on  what  certainty  as  to  amount  or  time 
renders  note  non-negotiable. 

Cited  in  notes  in  35  LJRJL.  650,  on  negotiability  of  note  payable  absolutely 
out  of  particular  fund;  125  A.  S.  R.  203,  on  effect  of  provision  for  payment  on 
contingency  on  negotiability  of  instrument;  4  E.  R.  C.  193,  on  negotiability  of 
bill  of  exchange  or  promissory  note. 

47  AM.  REP.  810,  BONNETT  ▼.  BONNETT,  61  IOWA,  199,  16  N.  W.  91. 
Ris:lit  to  castody  of  child. 

Cited  in  notes  in  2  A.  S.  R.  185,  on  right  of  mother  to  custody  of  child;  13 
£.  R.  C.  54,  on  right  to  custody  of  child. 
Bindinsr  surrender  by  parent  of  right  to  custody  of  child. 

Cited  in  People  ex  rel.  Curley  v.  Porter,  23  IlL  App.  196,  refusing  to  surrender 
child  to  father  who  had  voluntarily  surrendered  child  because  of  inability  to  sup- 
port, leaving  child  with  foster  parents  for  nine  years  before  making  any  claim 
for  it;  Robertson  v.  Bass,  52  Fla.  420,  42  So.  243,  holding  same  where  mother  had 
voluntarily  surrendered  the  children  when  very  young  and  they  were  well  pro- 
vided for,  there  was  doubt  as  to  whether  their  condition  would  be  bettered  by 
returning  them  to  mother;  McDonald  v.  Stitt,  118  Iowa,  199,  91  N.  W.  1031, 
holding  that  parent  would  not  be  entitled  to  recover  child  where  when  it  was 
but  a  few  days  old  she  gave  it  away  and  the  defendants  had  given  it  good  care 
and  were  able  to  provide  for  and  had  cared  for  it  for  years;  Miller  v.  Miller,  123 
Iowa,  €5,  98  N.  W.  631,  on  how  parent  may  confer  legal  custody  of  child  on  an- 
other; Re  La  Croix,  160  Mich.  531,  125  N.  W.  389,  holding  that  parent  who  makes 
arrangement  with  third  person  for  care  and  custody  of  child,  is  not  entitled  to 
custody  by  habeas  corpus  without  showing  change  would  promote  child's  inter- 
est; Hoxsie  V.  Potter,  16  R.  I.  374,  17  Atl.  129,  holding  court  would  not  return 
child  to  mother  after  a  nine  years  separation  where  she  parted  with  it  when  it 
was  young  and  she  was  a  widow  and  unable  to  support  it  she  having  again 
married;  Anderson  v.  Young,  54  S.  C.  388,  44  L.RJ^.  277,  32  S.  E.  448,  holding 
the  custody  of  a  minor  by  a  fair  agreement  with  the  parent  not  prejudicial  to 
the  welfare  of  the  minor  will  not  be  relieved  at  the  will  or  caprice  of  the  parent. 

Cited  in  reference  notes  in  2  A.  S.  R.  58,  on  right  of  parent  to  recover  cus- 
tody of  child  after  giving  it  to  another;  2  A.  S.  R.  183,  184,  on  release  of  paternal 
right  to  custody  of  child. 

Cited  in  notes  in  88  A.  S.  R.  870,  on  validity  and  essentials  of  contract  for 
transfer  of  parental  custody  and  responsibility;  88  A.  S.  R.  873,  on  revocation 
of  agreement  for  transfer  of  parental  custody  and  responsibility;  27  L.R.A. 
58,  on  inability  of  parent  to  relieve  himself  of  obligations  towards  minor  child. 
Ri^t  of  mother  to  sive  control  or  discipline  of  child. 

Cited  in  Rowe  v.  Rugg,  117  Iowa,  606,  94  A.  S.  R.  318,  91  N.  W.  903,  holding 
an  aunt  eonld  not  be  charged  with  an  assault  and  battery  for  chastising  a  child 
where  she  was  directed  to  do  so  by  the  child's  mother,  although  child's  father 
was  living;  Holmes  v.  Derrig,  127  Iowa,  625,  103  N.  W.  973,  on  weight  of  evi- 
dence of  mother's  request  as  to  who  should  have  custody  of  children  in  a  contest 
for  control  of  them. 
Right  of  court  to  determine  custody  of  minor  child. 

Cited  in  Hibbette  v.  Baines,  78  Miss.  695,  51  USUL  839,  29  So.  80,  holding 
chBdren  would  be  awarded  to  father,  rather  than  aunts,  on  death  of  grand- 
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mother  in  whose  custody  they  were,  the  father  being  of  good  mental  character 
and  able  to  support;  Dawson  v.  Dawson,  57  W.  Va.  520,  110  A.  S.  R.  800,  60  S.  E. 
613,  holding  on  separation  of  parents  court  will  confide  the  care  of  infant  children 
to  parent  best  suited  to  maintain,  protect  and  educate. 

Cited  in  note  in  89  A.  S.  R.  277,  on  control  by  court  of  guardian's  custody  of 
ward. 
—  To  deny  parent's  claim. 

Cited  in  Beall  v.  Bibb,  19  App.  D.  C.  311,  on  right  of  court  to  deny  claims 
of  parent  to  custody  of  child;  Gilmore  t.  Kitson,  166  Ind.  402,  74  N.  K  1083,  on 
right  of  court  to  refuse  to  grant  custody  of  child  to  parent  where  possession  had 
been  voluntarily  surrendered;  Lally  ▼.  Fitz  Henry,  85  Iowa,  49,  16  LJLA.  681, 
51  N.  W.  1155,  on  right  of  parent  to  the  custody  of  the  child  not  being  absolute. 
Conclaslveness  of  finding  on  habeas  corpus  proceedings. 

Cited  in  Dunkin  v.  Seifert,  123  Iowa,  64,  98  N.  W.  558,  holding  the  issues  in 
habeas  corpus  proceedings  are  not  triable  de  novo  on  appeal ;  Myers  v.  Clearman. 
125  Iowa,  466,  101  N.  W.  193,  holding  in  habeas  corpus  proceeding  finding  that 
no  indictable  offense  had  been  committed  is  conclusive  on  appeal ;  Re  Sneden,  105 
Mich.  61,  66  A.  S.  R.  435,  62  N.  W.  1009,  holding  as  to  the  custody  of  children 
the  determination  of  a  court  on  habeas  corpus  is  conclusive  in  a  subsequent  ap- 
plication for  the  writ  unless  new  facts  have  altered  status  of  case;  United 
States  V.  Chung  Shee,  71  Fed.  277;  Kuhn  v.  Breen,  101  Iowa,  665,  70  N.  W.  722,— 
on  finding  of  trial  court  on  habeas  corpus  proceedings  as  having  the  effect  of 
the  verdict  of  a  jury;  Smidt  v.  Benenga,  140  Iowa,  399,  118  N.  W.  439,  holdinjr 
that  findings  of  trial  court  in  habeas  corpus  for  custody  of  child,  involving  mat- 
ters of  discretion,  have  force  and  effect  of  verdict  of  jury. 
Riglit  to  second  writ  of  habeas  corpus. 

Cited  in  Miskimmins  v.  Shaver,  8  Wyo.  392,  49  LILA.  831,  58  Pac.  411,  on 
denial  of  petition  for  habeas  corpus  as  not  a  bar  to  a  subsequent  writ. 

47  AM.  REP.  813,  MAIjONE  t.  BURIjINGTON,  O.  R.  &  N.  R.  CO.  61 

IOWA,  326,   16  N.  W.  203. 
Statutory  liability  for  Injury  to  employee  in  "connection  witli  use  and 

operation  of  railroad.'* 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery,  137  U.  S.  507,  34  L.  ed.  747, 
11  Sup.  Ct.  Rep.  129,  holding  an  injury  sustained  by  employee  while  riding  on 
hand  car  through  negligence  of  coemployee  or  car  is  one  sustained  in  connection 
with  use  and  operation  of  railroad;  Jemming  v.  Great  Northern  R.  Co.  96  Minn. 
802, 1  LJR.A.(N.S.)  696,  104  N.  W.  1079,  holding  the  danger  to  which  an  employee 
in  the  operation  of  a  steam  shovel  was  subjected  was  not  one  of  the  hazards 
peculiar  to  the  operation  of  a  railroad;  Foley  v.  Chicago,  R.  I.  ft  P.  R.  Co.  64 
Iowa,  644,  21  N.  W.  124,  holding  same  in  case  of  car-repairer  employed  to  re- 
pair cars  on  tracks;  Vermilya  v.  Chicago,  M.  &  St.  P.  R.  Co.  66  Iowa,  606,  55 
A.  R.  279,  24  N.  W.  234,  on  work  in  round  house  as  work  not  connected  with  th^^ 
use  and  operation  of  railroad;  Luce  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  67  Iowa, 
75,  24  N.  W.  600,  holding  employee  in  coal  house  could  not  recover  for  injury 
caused  by  negligence  of  fellow  servant;  Akeson  v.  Chicago,  B.  ft  Q.  R.  Co.  106 
Iowa,  54,  75  N.  W.  676,  holding  work  of  servants  employed  to  fill  tenders  with 
coal  was  so  connected  with  operation  of  railroad  as  to  render  railroad  liable  for 
injury  to  through  act  of  fellow  servant;  Union  P.  R.  Co.  v.  Harris,  33  Kan.  416. 
6  Pac.  571,  holding  a. section  man  employed  by  railroad  to  repair  its  road-bed 
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was  an  employee  within  the  meaning  of  statute  rendering  railroad  company  lia- 
ble for  injuries  to  employee  through  negligence  of  other  employee. 
Validity  of  statute  making:  railroad  liable  for  acts  of  fellow  servants. 

Cited  in  Mc  Guire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  340,  108  N.  W.  902  (dis- 
senting .opinion),  on  validity  of  statute  rendering  railroad  company  liable  for 
injury  to  peculiar  class  of  employees  through  negligence  of  coemployees. 

47  AM.  REP.  816,  REVOIiVING  SCRAPER  CO.  v.  TUTTLE,  61  IOWA, 

428,   16  N.  \¥.  358. 
lilability  of  one  signing  as  trustees  or  agents. 

Cited  in  Chickasaw  County  Farmers*  Mut.  F.  Ins.  Co.  v.  Weller,  90  Iowa,  731, 
•68  N.  W.  443,  holding  a  promissory  note  reciting  that  "we  the  Tama  Paper 
Company  promise  to  pay,"  etc.,  but  signed  by  two  persons  describing  themselves 
■as  president  and  secretary  is  the  individual  obligation  of  the  persons  thus  sign- 
ing the  same;  Western  Wheeled  Scraper  Co.  v.  Stickleman,  122  Iowa,  396,  98 
N.  W.  139,  on  liability  of  makers  of  notes  signing  as  trustees. 

Cited  in  reference  note  in  13  A.  S.  R.  632,  giving  instances  where  agents  were 
held  personally  liable  on  contracts  executed  by  them. 

Cited  in  note  in  6  A.  S.  R.  131,  as  to  when  act  of  encumbent  of  office  is  to  be 
regarded  as  an  official  act,  and  when  not. 

Distinguished  in  Willett  v.  Young,  82  Iowa,  292,  11  LJRA..  115,  47  N.  W.  990, 
holding  a  written  order  by  trustees  of  a  township  to  a  township  clerk  for  pay- 
ment of  money  to  a  person  named  therein  and  signed  by  individual  names  of 
■trustees  followed  by  word  trustees,  does  not  impose  any  personal  liability. 

47  AM.  REP.  820,  HTDE  ▼.  WABASH,  ST.  li.  A  P.  R.  CO.  61  IOWA, 

441,  16  N.  W.  851. 
Enforcement  of  foreign  statutory  rigbt  of  action. 

Cited  in  Bums  v.  Grand  Rapids  ft  I.  R.  Co.  113  Ind.  169,  16  N.  E.  280;  Balti- 
more &  0.  S.  W.  R.  Co.  V.  Reed,  158  Ind.  25,  92  A.  S.  R.  293,  56  L.RA..  468,  62 
N.  K.  488,— on  right  of  action  as  depending  on  the  existence  of  a  cause  of  action 
In  state  where  injury  ocmirred  •  AlAhnma  G.  S.  R.  Co.  ▼.  Carroll,  97  Ala.  126,  88 
A.  S.  R.  163,  18  LJI.A.  433,  11  So.  803,  holding  right  of  brakeman  to  recover  for 
injury  caused  by  the  negligent  act  of  coemployee  depends  on  the  existence  of 
^uch  right  in  state  where  injury  occurs;  Brewster  v.  Chicago  &  N.  W.  R.  Co. 
114  Iowa,  144,  89  Am.  St.  Rep.  348,  86  N.  W.  221,  holding  action  for  injury  could 
not  be  maintained  where  injury  occurred  in  state  where  no  liability  exists  when 
injury  occurs  through  fault  of  fellow  servant. 

Cited  in  reference  note  in  48  A.  R.  301,  on  conflict  of  laws  in  action  for  neg- 
ligent killing. 

Cited  in  note^  in  58  A.  R.  143,  on  conflict  of  laws  regarding  liability  for  death 
by  negligence;  4  L.RA.  262,  on  right  of  action  for  death  caused  by  negligence 
-when  injuries  were  inflicted  beyond  state  limits;  56  LJI.A.  201,  on  courts  of  one 
state  taking  jurisdiction  of  cause  of  action  for  death  or  bodily  injury  arising 
outside  of  the  state;  56  L.R.A.  222,  on  law  governing  survival  or  revivor  of  ac- 
tion for  death  of  bodily  injury  in  other  state. 

Distinguished  in  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  65  Iowa,  727,  54  A.  R.  39, 
2Z  N.  W.  143,  holding  action  for  wrongful  death  of  person  may  be  maintained 
under  statute  in  this  state,  it  being  similar  to  statute  of  state  in  which  death 
occurred:  Boyce  v.  Wabash  R.  Co.  63  Iowa,  70,  50  A.  R.  730,  18  N.  W.  673,  hold- 
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ing  same  where  animal  was  negligently  killed;  Burdict  v.  Missouri  P.  R.  Co.  123 
Mo.  221,  46  A.  S.  R.  528,  26  LJUL  384,  27  S.  W.  453,  holding  in  a  common  law 
action  for  injuries  received  in  another  state  it  is  unnecessary  that  right  to  main- 
tain such  action  exist  in  other  state. 
—  Who  may  sue  ma  plaintiff. 

Cited  in  Fabel  y.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  30  Ind.  App.  268,  65  N.  E. 
929,  holding  father  could  not  maintain  action  for  the  death  of  his  eon  in  another 
state,  where  statutes  of  such  state  gave  right  of  action  in  such  case  to  the  per- 
sonal representative;  Mexican  Cent.  R.  Co.  v.  Goodman,  20  Tex.  Civ.  App.  109, 

48  S.  W.  778,  holding  in  a  wife's  statutory  action  for  injuries  received  by  hus- 
band, in  a  foreign  state,  resulting  in  his  death,  it  must  be  shown  that  such  a  right 
of  action  exists  in  his  favor  in  such  foreign  state. 

Conflict  of  law  as  to  measnre  of  damages. 

Cited  in  notes  in  91  A.  S.  R.  727,  on  conflict  as  to  measure  of  damages  between 
law  of  place  of  injury  and  of  forum;  56  L.R.A.  313,  on  conflict  of  laws  as  to 
measure  of  damages  for  torts. 
What  law  distributes  recovery  for  foreign  death  by  wrongful  act. 

ated  in  Coe  v.  Wainright,  130  Iowa,  307,  14  A.  S.  R.  416,  4  LJLA.(N.S.)  814, 
106  N.  W.  743,  8  A.  &  E.  Ann.  Cas.  148,  holding  the  sum  recovered  by  the  personal 
representative  of  one  who  suffered  a  wrongful  death  will  be  distributed  ac- 
cording to  laws  of  state  where  death  was  occasioned. 
Proof  of  foreign  statute. 

Cited  in  note  in  14  A.  S.  R.  354,  on  proof  of  law  of  state  where  cause  of  action 
arose. 
Non-liability  at  common  law  for  wrongful  death. 

Cited  in  Major  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  309,  88  N.  W.  815, 
on  no  common  law  liability  as  existing  for  the  wrongful  killing  of  a  human  being. 

47  AM.  RGP.  822,  STATE  v.  WELLS,  61  IOWA,  820,  17  N.  W.  90. 
Murder  by  giving  fatal  poison  without  homicidal  design. 

ated  in  State  v.  Smith,  102  Iowa,  656,  72  N.  W.  279,  holding  on  indictment 
for  murder  by  the  administration  of  poison  it  was  not  necessary  to  instruct  the 
jury  in  regard  to  any  degree  of  homicide  excepting  that  charged;  State  v.  Ber- 
toch,  112  Iowa,  195,  83  N.  W.  967,  holding  conviction  of  murder  in  second  degree 
could  not  be  sustained  where  statute  made  murders  committed  by  poison  mur- 
der in  first  degree;  State  v.  Bums,  124  Iowa,  207,  99  N.  W.  721;  State  v.  Thomas, 
135  Iowa,  717, 109  N.  W.  900, — ^holding  the  administration  of  poison  for  an  unlaw- 
ful purpose,  death  resulting  constitutes  murder  in  the  first  degree;  State  v.  Els- 
worth,  30  Or.  145,  47  Pac.  199,  on  the  administration  of  poison  for  an  unlawful 
purpose  causing  death  as  amounting  to  murder;  Rupe  v.  State,  42  Tex.  Civ.  App. 
477,  61  S.  W.  929,  holding  charge  to  jury  to  effect  that  if  they  found  that  de- 
ceased died  from  on  overdose  of  poison  administered  by  defendant  to  put  him  to 
sleep  so  that  accused  might  rob  him,  defendant  would  be  guilty  of  murder  in  first 
degree  is  correct. 

Cited  in  reference  note  in  3  A.  S.  R.  781,  on  degree  of  murder  committed  by 
means  of  poison. 

ated  in  note  in  90  A.  S.  R.  580,  on  unintentional  homicide  by  administering 
poison. 
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—  Malice  presuined. 

Cited  in  State  v.  Van  Taasel,  103  Iowa,  6,  72  N.  W.  497;  State  v.  Robinson, 
126  Iowa,  69,  101  N.  W.  634,— holding  a  specific  intent  to  kill  is  not  an  essential 
allegation  in  the  indictment  where  death  Tesults  from  administration  of  poison. 
Homicide  in  commission  of  felony. 

Cited  in  notes  in  63  L.R.A.  360,  on  homicide  in  commission  of  felony;   66 
luRJL  380,  on  homicide  of  officers  of  justice  by  persons  escaping  from  oonfine- 
ment. 
Motion  for  continuance  as  addressed  to  discretion. 

Cited  in  Cheney  v.  McCoUoch,  104  Iowa,  249,  73  N.  W.  580,  holding  a  motion  for 
the  continuance  of  an  action  was  addressed  to  the  discretion  of  the  trial  court 
and  in  absence  of  abuse  his  ruling  will  not  be  interfered  with. 
Rlsrht  of  opposing  party  to  file  counter  affidavits  on  motion  for  con- 
tinuance. 

Cited  in  State  v.  Rainsbarger,  74  Iowa,  196,  37  N.  W.  153;  State  ▼.  Murdy, 
81  Iowa,  603,  47  N.  W.  867, — ^holding  on  motion  for  a  continuance  by  defendant 
the  6tate  may  file  coimter-affidavits  controverting  the  facts  on  which  defend- 
ant's motion  is  based  other  than  the  averments  as  to  what  defendants'  witnesses 
would  testify  to  if  present. 

47  AM.  REP.  827,  YOUNG  v.  CHARUESTON,  20  S.  C.  116. 

liiability  of  municipal  corporations  for  damages  caused  by  wrongful  act. 

Cited  in  Oibbes  v.  Beaufort,  20  S.  C.  213,  holding  in  absence  of  statute  coun- 
ty is  not  liable  for  tortious  acts  of  officials  in  establishing  a  ferry  to  detriment 
of  one  already  existing;  Chapman  v.  Charleston,  28  S.  C.  373,  13  A.  S.  R.  681,  6 
S.  £.  158,  on  liability  of  a  municipality  for  a  tort  committed  by  its  authority; 
Sullivan  t.  Helena,  10  Mont.  134,  25  Pac.  04,  on  liability  of  city  for  its  negli- 
gent acts. 

Cited  in  notes  in  1  L.RA.(N.S.)  667,  on  distinction  between  private  and  public 
functions  of  municipalities;  1  £.  R.  C.  622,  on  liability  of  municipal  corpora- 
tion neglecting  to  perform  duty  imposed  by  charter. 

—  Negligent  or  wrongful  act  in  respect  to  streets. 

Cited  in  Arkadelphia  v.  Windham,  49  Ark.  139,  4  A.  S.  R.  32,  4  S.  W.  450, 
holding  no  liability  on  part  of  city  for  neglect  of  officials  to  repair  street,  which 
n^lect  caused  damage  to  plaintiff's  property;  Carson  v.  Genesee,  9  Idaho,  244, 
108  A.  S.  R.  127,  74  Pac.  862,  on  liability  of  city  for  injuries  caused  by  defective 
condition  of  streets;  Bramlett  v.  Laurens,  58  S.  C.  60,  36  S.  E.  444,  holding 
there  being  no  statutory  provision  to  that  efl'ect  city  cannot  be  held  liable  for 
damage  to  adjoining  landowner  by  the  changing  of  the  grade  of  the  streets. 

Cited  in  reference  note  in  2  A.  S.  R.  160,  on  obligation  of  municipal  corpora- 
tion to  keep  streets  and  highways  in  safe  condition. 

Cited  in  notes  in  63  A.  D.  351,  on  municipal  liability  for  failure  to  repair 
streets  and  highways;  30  A.  S.  R.  384,  on  duty  of  municipal  officers  and  agents 
as  to  public  streets  as  public  and  not  municipal;  103  A.  S.  R.  261,  263,  on  muni- 
cipal liability  for  injuries  caused  by  defective  streets;  108  A.  S.  R.  150,  on  dis- 
tinction between  omission  to  perform  duty  as  to  streets  and  other  public  places 
and  negligence  in  its  performance;  108  A.  S.  R.  149,  on  distinction  between  cities, 
counties,  and  towns  respecting  their  liability  for  acts  of  officers  or  agents  in 
respect  to  streets  and  other  public  places;  108  A.  S.  R.  152,  on  liability  of  muu- 
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icipal  oorporationa  for  io juries  from  defective  public  places;  10  L.R.A.  734,  on 
municipal  duty  to  keep  sb^ets  and  sidewalks  in  safe  condition,  and  liabiltj  for 
failure  to  do  so;  83  L.  ed.  U.  S.  334,  on  liability  of  municipalities  and  indiyiduals^ 
for  obstructions  or  nuisances  in  street  or  want  of  repair  thereof. 

—  Necessity  that  rl^ht  to  sue  public  corporaUon  be  conferred  by  statute. 
Cited  in  Vail  t.  Amenia,  4  N.  D.  239,  59  N.  W.  1092,  holding  in  absence  of 

statute  township  not  liable  for  injuries  caused  by  defective  condition  of  bridge; 
Henderson  v.  Newberry  Sl  Union  Counties,  27  S.  C.  419,  3  S.  E.  787,  holding  coun-^ 
ty  not  liable  for  injuries  caused  by  a  defective  flat  boat  on  a  ferry  operated  by 
county  commissioners;  Parks  v.  Greenville,  44  S.  C.  168,  21  S.  E.  540,  holding  in 
absence  o2  statutory  liability  municipal  corporation  is  not  liable  for  trespass  up- 
on property  of  individual  on  laying  a  sewer  pipe;  Collier  v.  Ft.  Smith,  73  Ark. 
447,  68  L.R.A.  237,  84  S.  W.  480,  holding  same  where  city  placed  obstructions  in 
street  without  display  of  danger  signals,  result  being  an  injury  to  plaintiff;  Jen- 
nings V.  Abbeville  County,  24  S.  C.  543;  All  v.  Barnwell  County,  29  S.  C.  161,  7 
8.  E.  58;  Hill  v.  Laurens  County,  34  S.  C.  141,  13  S.  E.  318;  McFail  v.  Barnwell 
County,  57  S.  C.  294,  35  S.  E.  562,— on  no  right  of  action  against  county  unless 
conferred  by  statute. 

Common  law  right  to  sue  public  corporations. 

Cited  in  Walker  v.  Chester  County,  40  S.  C.  342, 18  S.  E.  936,  on  county  as  not 
liable  at  common  law  for  injuries  received  from  defects  in  bridges  or  highways; 
Matheny  v.  Aiken,  68  S.  C.  163,  47  S.  E.  56,  on  right  of  private  person  in  the  ab- 
Bence  of  statute  to  maintain  action  for  damage  from  the  emptying  of  sewage  in- 
to stream  by  city. 

47  AM.  RBP.  8S3,  MUjLER  v.  NXTWBIili,  SO  8.  O.   123. 
Validity  of  agreements  between  attorney  and  client. 

Cited  in  McLimans  v.  Lancaster,  63  Wis.  596,  23  N.  W.  689,  on  agreement  be- 
tween client  and  attorneys  that  they  should  have  a  certain  portion  of  amount 
recovered,  as  not  binding. 

Cited  in  note  in  83  A.  S.  R.  180,  on  contracts  between  attorney  and  client  not 
to  compromise  suit  and  effect  of  compromise. 

—  Dismissal  without  attorney's  consent. 

Cited  in  Williams  v.  Miles,  63  Neb.  861,  89  N.  W.  451,  holding  plaintiffs  might 
have  action  dismissed  as  to  them  upon  payment  of  proportionate  share  of  costa 
notwithstanding  agreement  with  attorneys  by  which  latter  were  to  receive  a  pro- 
portionate share  of  whatever  recovered. 
Right  of  attorney  to  lien  for  services. 

Cited  in  Massachusetts  &  S.  Constr.  Co.  v.  Qill's  Creek  Twp.  48  Fed.  145,  on 
right  of  attorney  to  lien  for  services;  Roberts  v.  Nelson,  22  Mo.  App.  28,  on  at- 
torney as  having  a  lien  for  the  value  of  his  services  on  judgment  recovered  by 
their  aid. 

Cited  in  notes  in  51  A.  S.  R.  259,  on  extent  of  attorney's  charging  lien;  51  A 
S.  R.  266,  on  attorney's  lien  acquired  by  agreement  or  assignment;  51  A.  S.  R. 
262,  on  effect  of  compromise  before  judgment  on  attorney's  charging  lien. 
Assignability  of  causes  of  action. 

Citted  in  Murray  v.  Buell,  76  Wis.  657,  20  A.  a  R.  92,  45  N.  W.  667,  holding 
a  cause  of  action  arising  out  of  a  conspiracy  to  monopolise  the  ooal  business  of 
a  city  and  drive  plaintiff  out  of  business  is  not  assignable;  Ex  parte  Hiers,  67 
S.  C.  108,  100  A.  S.  R.  713,  45  S.  £.  146,  holding  same  as  to  cause  of  action  to- 
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recover  the  penalty  under  statute  for  taking  usurious  interest;  Simmons  t.  Reld, 
31  S.  C.  389,  17  A.  S.  R.  36,  9  S.  E.  1058,  on  cause  of  action  arising  out  of  a  tort 
as  not  being  assignable. 

Cited  in  notes  in  44  L.R.A.  377,  186,  on  assignability  of  cause  of  action  for 
personal  injury;  44  L.R.A.  180,  on  test  of  assignability  of  cause  of  action  for 
personal  injuries. 

Validity  of  parol  assignments. 

Cited  in  Sullivan  v.  Latimer,  38  S.  C.  158,  17  S.  E.  701,  on  right  to  make  as- 
signment of  judgments  by  parol. 

47  AM.  R£P.  840,  STATB  v.  TR£ZEVANT,  SO  S.  C.  S63. 

Error  of  conrt  corrigible  by  resentence  of  prisoner  without  reversal. 

Cited  in  State  v.  Aultman,  23  S.  C.  601;  State  v.  Baker,  58  S.  C.  Ill,  36  S.  £. 
501, — holding  an  erroneous  sentence  only  affects  the  sentence  and  will  be  reversed 
without  granting  a  new  trial. 
—  Omission  of  allocation  of  accused  before  sentencing. 

Cited  in  State  v.  Jefcoat,  20  S.  C.  383,  holding  omission  to  ask  prisoner  if  he 
had  anything  to  say  why  sentence  of  death  should  not  be  pronounced  upon  him, 
affected  sentence  only  and  did  not  entitle  prisoner  to  a  new  trial. 

Cited  in  reference  note  in  44  A.  S.  R.  424,  on  inquiry  as  to  whether  accused  has 
anything  to  say. 

Resentence  at  subsequent  term. 

Cited  in  State  v.  Knotts,  70  S.  C.  400,  50  S.  E.  9,  holding  a  succeeding  circuit 
judge  presiding  at  a  succeeding  term  of  court  may  pass  sentence  on  a  defendant 
convicted  by  a  jury  at  a  previous  term  of  court  which  was  adjourned  without 
passing  sentence. 

47  AM.  RSIP.  842,  8TATB  T.  HATHGOCK,  20  S.  O.  419. 
RIgbt  to  compel  labor  on  highway. 

Cited  in  note  in  74  A.  S.  R.  667,  669,  on  right  to  compel  labor  on  highway. 
Constrnction  of  nse  of  words  and  phrases  in  statute,  when  qnestion  for 
jury. 

Cited  in  State  v.  Carroll,  30  S.  C.  85,  14  A.  S.  R.  883,  8  S.  E.  433,  holding  un- 
der statute  prohibiting  the  ''habitual  carnal  intercourse"  of  a  man  and  woman 
without  living  together,  it  was  a  question  for  jury  to  say  how  frequent  the  act 
must  be  to  make  it  "habitual;"  Chesterfield  v.  Ratliff,  52  S.  C.  663,  41  L.R.A. 
503,  30  S.  £.  593,  holding  in  prosecution  for  shooting  within  corporate  limits  un- 
der ordinance  making  it  a  misdemeanor,  "without  a  reasonable  excuse,"  the  rea- 
ponableness  of  the  excuse  is  colely  a  question  for  the  jury. 

47  AM.  REP.  845,  McCONNEIili  t.  KITCHENS,  20  S.  €.  430. 
Xonenforcement  of  prohibited  or  illegal  contract  or  rights  therein. 

Cited  in  Union  Trust  Co.  v.  Preston  Nat.  Bank,  136  Mich.  460,  112  A.  S.  R. 
370,  99  N.  W.  399,  4  A.  &  E.  Ann.  Cas.  347,  to  point  that  when  making  of  con- 
tract is  prohibited  by  law  it  is  void  as  between  original  parties;  Fairly  v.  Wnp- 
poo  Mills,  44  S.  C.  227,  29  L.R.A.  215,  22  S.  E.  108;  Packard  v.  Byrd,  73  S.  C. 
1,  6  UEl.A.(N.S.)  547,  51  S.  E.  678, — on  court  as  not  lending  its  aid  to  enforce  a 
claim  based  upon  an  illegal  or  immoral  contract;  Walter  A.  Wood  Mowing  &  Reap- 
ing Co.  v.  Greenwood  Hardware  Cd.  75  S.  C.  378,  9  L.R.A.(N.S.)  501,  55  S.  E. 
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973,  9  A.  &  E.  Ann.  Gas.  902  (dissenting  opinion),  on  policy  of  state  with  ref- 
erence to  illegal  contracts;  Stevenson  v.  Ewing,  87  Tenn.  46,  9  S.  W.  230,  hold- 
ing real  estate  broker  pursuing  his  vocation  without  the  license  required  by  stat- 
ute could  not  recover  any  compensation  for  his  services. 

Cited  in  notes  in  48  A.  R.  332,  on  illegality  of  contract  to  renounce  office;  117 
A.  S.  R.  603,  on  effect  of  knowledge  of  contemplated  performance  of  contract  in 
illegal  manner;  7  L.R.A.(N.S.)  468,  on  secret  bonus  to  officer  or  director  as  af- 
fecting right  to  enforce  contract  against  corporation. 

Distinguished  in  Cooke  v.  Pool,  25  S.  C.  593,  holding  an  innocent  assignee  of 
«  judgment  is  not  affected  by  a  champertous  purchase  of  the  judgment  by  his 
immediate  assignor. 
^—  Sale  of  deficiently  labeled  fertilizers. 

Cited  in  Vanmeter  v.  Spurrier,  94  Ky.  322,  21  S.  W.  337,  holding  a  contract  for 
the  sale  of  fertilizer  not  labeled  as  required  by  statute  is  void ;  Durham  Fertilizer 
Co.  V.  Pagett,  39  S.  C.  69,  17  S.  £.  563,  holding  on  facts  contract  for  sale  of 
fertilizers  sufficiently  complied  with  statute  as  to  be  valid;  Tate  v.  Pegues,  28 
S.  C.  463,  6  8.  E.  298,  holding  agent  to  sell  commercial  fertilizers  when  called 
upon  to  account  cannot  receive  himself  of  liability  on  ground  that  sacks  contain- 
ing the  fertilizers  were  not  tagged  as  required  by  law. 

Cited  in  reference  note  in  49  A.  R.  131,  on  right  to  recover  for  article  not 
branded  according  to  statute. 

Cited  in  notes  in  117  A.  S.  R.  309,  on  enforceability  of  contracts  violating  law 
regarding  inspection,  labeling,  or  statement  of  quality;  12  L.R.A.(N.S.)  597,  on 
•ethics  of  sale  of  fertilizer  in  violation  of  law. 

Failure  of  contract  to  comply  with  statute  as  rendering  It  void. 

Cited  in  Gennan-American  Ins.  Co.  v.  Southern  R.  Co.  77  S.  C.  407,  58  S.  E. 
337,  12  A.  &  K  Ann.  Cas.  493  (dissenting  opinion),  on  contract  in  contraven- 
tion of  statute  or  public  policy  as  null  and  void. 
Right  of  plaintiff  to  open  and  close  case. 

Cited  in  Elder  v.  Oliver,  30  Mo.  App.  575,  on  right  of  plaintiff  to  open  and  close 
the  argument  in  the  case. 

Cited  in  notes  in  61  L.R.A.  529,  on  necessity  of  incorporating  admission  in 
pleading  in  order  to  change  burden  of  proof  and  right  to  open  and  close;  61 
LJLA.  552,  on  effect  of  averment  affirmative  in  form,  but  negative  in  substance, 
on  right  to  open  and  close. 
Admission  of  Instruments  sued  on. 

Cited  in  Carroll  County  Sav.  Bank  v.  Strother,  22  S.  C.  552,  holding  admission 
that  defendants  "signed  an  instrument  of  writing  supposed  to  be  the  paper  sued 
on  but  cannot  be  positive  without  inspection  of  paper"  was  not  an  admission  as 
would  justify  a  judgment  without  proof  of  the  instrument. 
Right  of  defendant  In  action  to  open  and  reply  In  suit  on  note. 

Cited  in  Mitchell  v.  Fowler,  21  S.  C.  298,  holding  oral  admission  by  defendant 
on  trial  de  novo  on  appeal  to  circuit  court,  of  the  execution  of  note  sued  on  by 
plaintiff  did  not  entitle  defendant  to  open  and  reply;  Sanders  v.  Sanders,  30  8. 
C.  207,  9  S.  E.  94,  holding  in  action  on  note  where  defendant  denies  correctness 
of  alleged  payments  claiming  further  credits,  he  has  not  so  admitted  the  plain- 
tiff's cause  of  action  as  to  entitle  him  to  open  and  reply  in  evidence  and  argument. 

Distinguished  in  Addison  v.  Duncan,  35  S.  C.  165,  14  S.  E.  305;  Martin  y.  Sab- 
er, 39  8.  C.  525,  18  S.  E.  125, — ^holding  where  answer  to  complaint  on  promissory 
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note  admits  the  execution  of  the  note  sued  on  and  pleads  affirmative  defenses, 
he  is  entitled  to  open  and  reply. 

47  AM.  REP.  858,  BARKLEY  v.  TARRANT,  20  S.  C.  574, 
Admissibility  of  parol  evidence  to  supply  parties*  names. 

Cited  in  Bickley  v.  Commercial  Bank,  43  S.  C.  528,  21  S.  E.  886,  holding  parol 
evidence  admissible  to  show  whether  bank  or  president  of  were  liable  on  a  cer- 
tificate of  deposit  given  by  president,  and  signed  in  his  individual  name,  with 
word  ''manager"  superadded  and  bank  nowhere  mentioned;  Redfeam  v.  Craig,  57 
S.  C.  534,  35  S.  E.  1024, — holding  it  competent  to  explain  the  character  of  a 
payee  in  the  receipt  of  payment  on  an  instrument. 
—  To  aid  sealed  writing. 

Cited  in  Rapley  v.  Klugh,  40  S.  C.  134,  18  S.  E.  680,  holding  grantor  may  by 
parol  explain  uncertainties  in  a  deed. 

Cited  in  note  in  6  LJELA.  43;  11  £.  R.  C.  225,— on  admissibility  of  parol  evi« 
idenee  to  identify  the  parties  to  a  written  instnunenk 
Am.  Rep.  VoL  XIX.— 38. 
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OASES    IN  48    AM.  REP. 


48  AM.  RBP.  1,  GIU/BSPIS:  ▼.  HOIiIiAKD»  40  ARK.  18. 
Burden  of  proof  as  to  bona  fides. 

Cited  in  Kyle  t.  Perdue,  95  Ala.  579»  10  So.  103,  holding  that  one  ttaading  in 
relation  of  confidence  to  aged  person  from  whom  mortgage  taken,  has  harden  of 
showing  hona  fides. 

What  constltntes  frand. 

Cited  in  Parry  v.  Parry,  80  Wis.  122,  48  N.  W.  654,  holding  failure  of  vendor 
of  distant  land  to  disclose  condition,  not  fraud  on  vendee. 

What  consUtntes  undue  influence. 

Cited  in  reference  note  in  2  A.  S.  R.  361,  on  what  circumstances  will  create 
presumption  of  undue  influence. 
Bssentlals  of  valid  gift  between  parties  occupying  confidential  relations. 

Cited  in  note  in  16  L.R.A.(N.S.)   1089,  on  independent  advice  as  a  condition 
of  a  valid  gift  inter  vivos  between  parties  occupying  confidential  relations. 
Breach  of  trust  by  person  In  fiduciary  relation. 

Cited  in  Thomas  v.  Sypert,  61  Ark.  575,  33  8.  W.  1059,  on  administrator's 
purchase  of  decedent's  lands  as  making  him  trustee  of  minor  heir. 

Cited  in  notes  in  11  A.  S.  R.  759,  on  presumptions  and  proof  as  to  fraud  be- 
tween persons  in  fiduciary  relations;  4  L.RJ^.  640,  on  undue  influence  as  ground 
for  setting  aside  conveyance;  6  E.  R.  C.  877,  on  degree  of  proof  necessary  on 
part  of  one  who  occupies  position  of  trust  or  sustains  position  of  legal  or  natural 
authority  over  another,  to  establish  validity  of  gift  or  benefit  from  latter  to  form- 
er or  any  financial  settlement  between  them. 

48  AM.  RBP.  5,  OASTEEL  ▼.  WALKER,  40  ARK.  117. 
Interest  after  mmtnrlty. 

Cited  in  reference  note  in  68  A.  R.  711,  on  interest  after  maturity.. 
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Interest  as  damages. 

Cited  in  reference  note  in  76  A.  D.  602,  on  determination  of  aniount,  where  in- 
terest is  allowed  as  damages. 

48  AM.  REP.   10,  lilTTIiE  ROCK  A  FT.  S.  R.  CO.  ▼.  MIIiBS,  40  ARK. 
298. 

\lliat  oonstitutcs  contributory  negligence. 

Cited  in  note  in  30  L.R.A.(N.8.)  425,  on  riding  on  top  of  car  as  contributory 
negligence. 

—  Of  employee. 

Cited  in  St.  Louis  ft  S.  F.  R.  Co.  t.  Marker,  41  Ark.  542,  holding  railroad  em- 
ployee guilty  of  negligence  by  riding  on  side  of  flat  car;  Lehigh  Valley  R.  Co.  v. 
Greiner,  113  Pa.  600,  6  AtL  246,  18  W.  N.  C.  230,  holding  railroad  employee  guil- 
ty of  negligence  by  riding  to  work  on  dangerous  portion  of  gondola  car;  Kunza 
V.  Chicago  ft  N.  R.  Co.  140  Wis.  440,  123  N.  W.  403,  as  to  when  employee  of  rail- 
way company  is  not  guilty  of  contributory  negligence  in  riding  on  engine. 

—  Of  passenger  generally. 

Cited  in  Kansas  City  S.  R.  Co.  v.  McGinty,  76  Ark.  356,  88  8.  W.  1001,  hold- 
ing one  guilty  of  negligence  by  standing  with  one  foot  on  car  and  other  on  ground 
talking  to  friend;  Gross  t.  South  Chicago  City  R.  Co.  78  lU.  App.  217,  holding 
one  unnecessarily  standing  upon  high  car  guilty  of  negligenee  barring  reoorery 
for  injuries  by  coming  into  e(mtact  with  electric  wire;  McLean  v.  Atlantie  Coast 
Line  R.  Co.  81  S.  C.  100,  128  A.  S.  R.  892, 18  L.RJL(N.S.)  763,  61  &  E.  900,  hold- 
ing passenger  riding  on  top  of  car  is  guilty  of  contributory  negligence. 

—  Passenger  riding  on  platform  of  car. 

Cited  in  Memphis  ft  L.  R.  R.  Co.  T.  Salinger,  46  Ark.  528,  holding  riding  on 
platform  of  steam  car  when  room  inside,  negligence;  Cincinnati,  L.  ft  A.  Electric 
Street  R.  Co.  t.  Lobe,  68  Ohio  St.  101,  67  L.ILA.  637,  67  N.  E.  161,  holding  pas- 
senger riding  on  platform  of  interurban  car  against  rules  when  room  inside, 
guilty  of  negligence;  Miller  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  135  Wis.  247,  128 
A.  S.  R.  1021,  17  L.R.A.(N.S.)  158,  115  N.  W.  794,  holding  passenger  guilty  of 
negligence  by  riding  at  night  on  platform  of  fast  train  when  room  inside;  Nieboer 
V.  Detroit  Electric  R.  Co.  128  Mich.  486,  87  N.  W.  626  (dissenting  opinion),  on 
negligence  in  riding  on  platform  of  electric  car. 
Ijlablllty  of  railroads  for  Injuries  to  passengers. 

Cited  in  reference  note  in  32  A.  S.  R.  36,  on  liability  of  railroads  for  injuries 
to  passengers  due  to  servant's  misconduct. 
Presumption  of  carrier's  negligence  from  accident. 

Cited  in  Winters  v.  Baltimore  ft  O.  R.  Co.  163  Fed.  106;  Eureka  Springs  R. 
Co.  Y.  Timmons,  51  Ark.  459,  11  S.  W.  690, — holding  derailment  of  train  prima 
facie  proof  of  negligence,  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Stewart,  68  Ark.  606, 
82  A.  S.  R.  311,  61  S.  W.  169,  holding  operation  of  train  at  sixty  miles  per  hour 
over  curved  track  at  night,  negligence  justifying  recovery  by  passenger  for  in- 
juries caused  by  derailment  of  train. 

Cited  in  note  in  20  A.  S.  R.  491,  on  accident  to  passenger  as  evidence  of  neg- 
ligence. 
Bnty  of  carrier  In  operation  of  trains. 

Cited  in  St.  Louis,  L  M.  ft  S.  R.  Co.  t.  Sweet,  60  Ark.  550,  31  S.  W.  671,  hold- 
lag  carrier  bound  to  operate  trains  with  highest  degree  of  care. 
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Rights  of  one  riding  on  pass. 

Cited  in  reference  note  in  2  A.  S.  R.  373,  on  liability  of  railroad  company  for 
injury  to  person  riding  on  free  pass. 

—  Drover's  pass. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lee,  34  C.  0.  A.  365,  92  Fed.  318,  hold- 
ing one  riding  on  drover's  pass  under  condition  that  he  care  for  stock,  entitled  to 
rights  of  passenger;  Memphis  &  C.  Packet  Co.  v.  Buckner,  108  Ky.  701,  57  S.  W. 
482,  holding  drover  carried  free  on  condition  that  he  care  for  stock,  entitled  to 
recover  for  injuries  caused  by  falling  into  open  hatchway  left  unguarded. 

Cited  in  notes  in  61  A.  S.  R.  89,  90,  on  person  riding  on  drover's  pass  as  pas- 
senger; 22  L.R.A.  794,  on  rights  of  stock  drover  riding  on  pass  or  contract  for 
free  passage. 

Declarations  of  brakeman  as  binding  carrier. 

Cited  in  International  ft  G.  N.  R.  Co.  v.  Armstrong,  4  Tex.  Civ.  App.  146,  23 
S.  W.  236,  holding  that  railroad  company  is  not  bound  by  statement  of  brakeman 
that  train  would  stop  for  a  while,  made  to  drover  desiring  to  care  for  stock. 
Sufficiency  and  effect  of  special  verdict. 

Cited  in  Powell  v.  xiolman,  50  Ark.  85,  6  S.  W.  505;  McMurray  v.  Boyd,  58 
Ark.  504,  25  S.  W.  505, — liolding  special  verdict  controlling  over  general  finding; 
Williams  v.  Love,  1  Ind.  Terr.  85,  43  S.  W.  856,  holding  jury's  findings  of  fact 
enough  to  constitute  special  verdict,  sufficient  where  court  has  only  to  deter- 
mine questions  of  law. 
Power  of  appellate  court  as  to  affirmance  or  reversal. 

Cited  in  McCloy  v.  Arnett,  47  Ark.  445,  2  S.  W.  71,  holding  court  authorized 
by  statute  to  afiirm  case  as  to  one  party  and  reverse  as  to  another. 

48  AM.  RBP.  17»  POUC  ▼.  STATE,  40  ARK.  482. 
Definition  of  crime  of  seduction. 

Cited  in  note  in  87  A,  D.  406;  76  A.  S.  R.  678,  680, — on  previous  chaste  char- 
acter as  clement  in  crime  of  seduction;  8  A.  S.  R.  870;  11  A.  S.  R.  829, — on  defi- 
nition of  crime  of  seduction. 
Allegations  and  proof  in  prosecution  for  seduction. 

Cited  in  Norton  v.  State,  72  Miss.  128,  48  A.  S.  R.  538,  16  So.  264,  holding 
allegation  that  parties  are  unmarried  unnecessary  in  indictment  for  seduction. 

Cited  in  note  in  87  A.  D.  410,  on  competency  of  evidence  to  prove  seduction. 

—  As  to  character  of  prosecutrix. 

Cited  in  Walton  v.  State,  71  Ark.  398,  75  S.  W.  1;  Ferguson  v.  State,  71  Miss. 
805,  42  A.  8.  R.  492,  15  So.  66;  Caldwell  v.  State,  73  Ark.  139,  108  A.  S.  R.  28, 
88  S.  W.  929,— holding  that  state  is  not  bound  to  allege  or  prove  previous  chaste 
character  of  prosecutrix  in  prosecution  for  seduction;  Kerr  v.  United  States,  7 
Ind.  Terr.  486,  104  S.  W.  809,  on  necessity  of  proof  of  previous  chaste  character 
of  prosecutrix  for  seduction;  Barker  v.  Com.  90  Va.  820,  20  S.  E.  776,  hold- 
ing state  bound  on  prosecution  for  seduction  to  prove  previous  chastity  of  prose- 
cutrix. 

Cited  in  reference  note  in  36  A.  S.  R.  659,  on  burden  of  proof  as  to  chastity 
in  prosecution  for  seduction. 
Impeachment  of  reputation  of  prosecutrix  in  seduction. 

Cited  in  Simpson  v.  Grayson,  54  Ark.  404,  26  A.  8.  R.  52,  16  B.  W.  4;  State  ▼. 
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Bryan,  34  Kan.  63,  8  Pac.  260, — holding  reputation  of  prosecutrix  in  seduction 
impeachable  by  proof  of  specific  acta  of  unchastity. 

Cited  in  note  in  14  L.R.A.  (N.S.)  729,  on  evidence  of  specific  instances  to  prove 
cliaracter  of  female  seduced. 
I>efeiise  to  proiecatlon  for  seduction. 

Cited  in  People  v.  Kehoe,  123  CaL  224,  69  A.  S.  R.  52,  55  Pac.  911,  holding 
that  fact  that  seducer  it  under  age  of  eonsent  is  no  defense  to  proeecution  for  se- 
duction; Merrell  ▼.  State,  42  Tex.  Crioju  Rep.  19,  57  S.  W.  289,  holding  that  of- 
fer of  marriage  is  no  defense  to  prosecution  for  seduction. 
Sufficiency  of  corroboration. 

Cited  in  Vaughan  v.  State,  58  Ark.  3o3,  24  S.  W.  885,  holding  corroboration  of 
mere  fact  that  crime  was  committed  but  not  going  to  identity  of  accused,  in- 
sufficient for  conviction. 

—  In  prosecution  for  seduction. 

Cited  in  Keaton  v.  SUte,  73  Ark.  265,  83  S.  W.  911,  holding  uncorroborated 
testimony  of  prosecutrix  insufficient  to  convict  seducer ;  Carrens  v.  State,  77  Ark. 
16,  91  S.  W.  30,  holding  unidentified  letters  of  seducer  insufficient  oorroboration 
of  promise  of  marriage  in  prosecution  for  seduction;  Lasater  v.  State,  77  Ark. 
468,  94  S.  W.  59,  holding  offer  of  marriage  sufficiently  corroborated  in  prosecu- 
tion for  seduction  by  letter  written  by  seducer;  Nichols  ▼.  State,  92  Ark.  421 » 
122  S.  W.  1003,  holding  corroboration  as  to  marriage  and  intercourse  necessary 
in  seduction  prosecution. 

Civil  action  by  parent  for  seduction. 

Cited  in  note  in  76  A.  S.  R.  662,  on  civil  action  by  parent  for  seduction. 

4  8  AM.  REP.  19,  FT.  SMITH  y.  McKIBBIN,  41  ARK.  45. 
Running  of  limitations  against  public. 

Cited  in  Condon  y.  Eureka  Springs,  135  Fed.  566,  holding  statute  of  limita- 
tions relating  to  unsealed  instruments  applicable  to  city  warrants;  Clarke  v. 
School  Dist.  No.  16,  84  Ark.  616,  106  S.  W.  677,  holding  tUtute  operative 
against  school  district. 

Cited  in  reference  notes  in  6  A.  S.  R.  649,  on  operation  of  statute  of  limitsr 
tions  against  the  state;  21  A.  S.  R.  426,  on  legalization  of  nuisance  by  lapse  of 
time;  36  A.  S.  R.  566,  on  running  of  limitations  against  municipalities. 

Cited  in  note  in  101  A.  S.  R.  157,  178,  on  right  of  goyemmental  body  to  rely 
on  maxim.  Nullum  tempus  oocurit  regi,  in  litigation  affecting  public  rights. 
•— Adverse  possession  of  land  generally. 

Cited  in  Helena  y.  Hoenor,  58  Ark.  151,  23  S.  W.  966;  Broad  v.  Beatty,  73 
Ark.  106,  83  S.  W.  339, — holding  that  title  by  adverse  possession  can  be  ac- 
quired as  against  a  city;  Kaskaskia  v.  MeClure,  167  111.  23,  47  N.  E.  72,  hold- 
ing that  an  adverse  possession  cannot  be  set  up  to  lands  that  were  granted  to 
the  inhabitants  of  a  village  to  be  used  as  a  commons. 

Cited  in  reference  note  in  76  A.  S.  R.  479,  on  adverse  possession  against  munici- 
palities. 

—  Adverse  possession  of  street. 

Cited  in  Little  Rock  R.  &  Electric  Co.  v.  North  Little  Rock,  76  Ark.  48,  88 
6.  W.  826,  holding  statute  operative  against  city's  rights  in  street;  El  Dorado 
V.  Ritchie  Grocery  Co.  84  Ark.  52,  120  A.  8.  B.  22,  104  S.  W.  549,  holding  that 
adverse  possession  of  land  dedicated  as  street  in  possession  of  stranger  to  dedi- 
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cation  may  ripen  into  title;  Kansas  City  S.  R.  Co.  v.  Boles,  88  Ark.  533,  115 
S.  W.  375,  holding  statute  of  limitations  will  not  run  against  city  under  statute, 
as  to  encroachments  or  obstructions  on  streets;  Meyer  v.  Lincoln  (Meyer  v. 
Graham)  33  Neb.  506,  29  A.  S.  R.  500,  18  L.R.A.  146,  60  N.  W.  763,  holding 
that  an  abutting  lot  owner  can  acquire  title  to  a  portion  of  a  city  street  by 
adverse  possession;  Baldwin  v.  Trimble,  85  Md.  396,  36  L.R.A.  489,  37  Atl. 
176,  holding  ihe  public  equitably  estopped  from  claiming  any  rights  in  a  street 
which  was  never  opened,  has  been  built  over  in  places,  and  abandoned  for  twen- 
ty-five years;  Almy  v.  Church,  18  R.  I.  182,  26  AtL  58,  holding  that  the 
public  does  not  lose  right  in  a  dedicated  highway  by  mere  nonuser,  but  private 
rights  will  not  be  disturbed  where  the  way  has  been  transferred  to  a  parallel 
location  of  equal  convenience  to  public. 

Cited  in  reference  notes  in  52  A.  R.  303;  12  A.  S.  R.  157,— on  private  person 
acquiring  title  to  street  by  adverse  possession. 

Cited  in  notes  in  14  A.  S.  R.  279,  on  extinguishment  of  highway  and  other 
easement  through  nonuser  or  by  operation  of  statute  of  limitations;  29  A.  S. 
R.  504;  87  A.  S.  R.  776;  26  L.RA.  453, — on  acquiring  of  title  to  highway  by 
prescription  or  adverse  possession;  76  A.  S.  R.  492,  on  adverse  possession  of 
highways,  streets,  parks,  etc;  18  L.RJ^.  147,  on  rights  acquired  against  munici- 
pality by  adverse  possession  of  city  street;  26  L.Rj^  452,  on  applicability  of 
maxim,  nullum  tempus  occurit  regi,  to  acquiring  of  title  to  highway  by  prescrip- 
tion; 26  L.RJ^.  469,  on  abandonment  of  highway  by  laches  of  corporation  of- 
ficials. 
State  control  over  property  held  by  municipality  for  public  purposes. 

Cited  in  reference  note  in  35  A.  8.  R.  537,  on  state  control  over  property  held 
by  municipality  for  public  purposes. 

48  AM.  REP.  88,  TRABBR  ▼.  OHIBESTER,  41  ARK.  141. 
Stipulation  in  bill  or  note  for  cost  of  collection. 

Cited  in  Boozer  v.  Anderson,  42  Ark.  167,  holding  provision  in  note  for  at- 
torney's fees  for  collection,  void. 
<-»As  affecting  negotiability* 

Cited  in  Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.R.A.  595,  3  C.  C.  A.  1, 
^  U.  S.  App.  312,  52  Fed.  191,  holding  bill  of  exchange  providing  for  attorney's 
fees,  negotiable;  Montgomery  T.  Crossthwait,  90  Ala.  553,  24  A.  S.  R.  832,  12 
L.RJL  140,  8  So.  498,  holding  negotiability  of  note  not  destroyed  by  stipula- 
tion for  costs  of  collection;  Stapleton  v.  Louisville  Bkg.  Co.  95  Ga.  802,  23  S.  E. 
81,  holding  negotiability  of  note  not  affected  by  provision  for  percentage  of 
face  as  attorney's  fees;  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A. 
662,  134  Fed.  638;  Lockwood  v.  Lindsey,  6  App.  D.  C.  396;  Clark  v.  Porter, 
90  Mo.  App.  143;  Benn  T.  Kutzschan,  24  Or.  28,  32  Pae.  763;  Oppenheimer  v. 
Farmers'  ft  M.  Bank,  97  Tenn.  19,  56  A.  S.  R.  778,  38  L.RJL  767,  36  S.  W.  705,— 
holding  note  not  made  non-negotiable  by  stipulation  for  attorney's  fees  for  col- 
lection; Green  t.  Spires,  71  S.  C.  107,  50  S.  E.  554,  4  A.  ft  £.  Ann.  Cas.  261 
(dissenting  opinion),  on  negotiability  of  note  as  affected  by  stipulation  for  at- 
torney's fees. 

ated  in  notes  in  50  A.  R.  365;  9  A.  S.  R.  436;  1  L.R.A.  547,— on  effect  of 
stipulation  for  attorneys'  fees  on  negotiability  of  note;  125  A.  S.  R.  209,  on 
effect  of  provision  for  attorney  fee  on  negotiability  of  instrument. 
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Meaning  of  term  ''ne^tlable." 

Cited  in  reference  note  in  12  A.  S.  R.  862,  on  meaning  of  term  "negotiable."' 
Contract  as  usarlous. 

Cited  in  Chaffe  v.  Landers,  46  Ark.  364,  holding  that  contract  to  pay  more 
than  debt  at  future  day  but  dischargeable  by  payment  of  true  debt  before  that 
day  18  not  uturiouB. 
Presumption  as  to  date  of  assignment. 

Cited  in  Tabor  v.  Merchants'  Nat.  Bank,  48  Ark.  464,  3  A.  &  R.  241,  8  8.  W. 
805,  holding  undated  assignment  of  note  presumed  to  have  been  made  at  date 
most  favorable  to  maker. 

48  AM.  REP.  41,  WARD  ▼.  BLACKWOOD,  41  ARK.  195. 
Recovery  by  servant  assaulted  by  master. 

Cited  in  Badostain  v.  Oracide,  115  Cal.  425,  47  Pae.  118,  holding  servant  wil- 
fully assaulted  by  master  entitled  to  recover  exemplary  damages. 
Pain  as  element  of  damages. 

Cited  in  Ward  v.  Blackwood,  48  Ark.  396,  3  S.  W.  624,  holding  one  sntitled  to 
recover  for  pain  resulting  from  assault. 
Kvldence  In  reduction  of  damages  for  assault. 

Cited  in  Le  Laurin  v.  Murray,  75  Ark.  232,  87  8.  W.  181,  holding  evidence  of 
provoking  words  admissible  in  action  for  assault  in  reduction  of  damages. 

Cited  in  note  in  11  L.RJL(N.S.)  671,  on  evidence  of  provocation  to  mitigate 
damages  in  civil  action  for  assault. 
Necessity  for  wrongful  intent  to  recovery  of  exemplary  damages. 

Cited  in  note  in  28  A.  S.  R.  876,  on  necessity  for  wrongful  intent  to  recovery 
of  exemplary  damages. 
Survival  of  actions. 

Cited  in  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Needham,  3  C.  C.  A.  129,  10  U.  S.  App. 
339,  52  Fed.  371,  holding  heirs  at  law  entitled  under  statute  to  recover  for  death 
of  one  killed  by  negligence;  Fulgham  v.  Midland  Valley  R.  Co.  167  Fed.  660, 
holding  employee's  right  of  action  for  injury  does  not  survive  his  death  under 
employer's  liability  act;  Johnson  v.  Bradstreet  Co.  87  Ga.  79,  13  S.  C.  250, 
holding  that  action  for  libel  does  not  abate  upon  plaintiff's  death;  Texas  k, 
St.  L.  R.  Co.  V.  Orr,  46  Ark.  182,  holding  administrator  entitled  to  recover  dam- 
ages for  negligent  killing  of  decedent;  Davis  v.  Nichols,  54  Ark.  358,  15  S.  W. 
880,  holding  that  cause  of  action  for  death  by  assault  survives  for  benefit  of 
estate. 

48  AM.  REP.  4S,  STATE  v.  WRIGHT,  41  ARK.  410. 
Violation  of  statute  against  disturbance  of  meeting. 

Cited  in  Niehols  v.  State,  103  Ga.  61,  29  S.  K  431,  holding  statute  against 
disturbance  of  meeting  violated  by  disturbance  of  single  member  of  congr^ga> 
tion. 

Cited  in  reference  note  in  73  A.  S.  R.  923,  on  what  is  disturbance  of  religious 
worship. 
Sufficiency  of  indictment  for  disturbing  worship. 

Cited  in  Stancliff  v.  United  SUtes,  6  Ind.  Terr.  486,  82  S.  W.  882,  holding 
indictment  for  disturbing  meeting  by  firing  gun,  following  language  of  statute^ 
sufficient. 
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48  AM.  REP.  46,  WARD  v.  MTTI/E  ROCK,  41  ARK.  526. 
Validity  of  ordinance. 

Cited  in  State  v.  Austin,  114  N.  C.  856,  41  A.  S.  R.  817,  26  L.R.A.  283,  11> 
S.  £.  910,  holding  ordinance  forbidding  unmarried  minors  to  enter  bar-room 
except  as  agent  valid. 

Liability  of  city  for  removal  of  trees. 

Cited  in  Tate  v.  Greensboro,  114  N.  C.  392,  24  L.R.A.  671,  19  S.  E.  767  (dis- 
senting opinion),  on  liability  of  city  for  destruction  of  trees  in  street  as  dan- 
gerous obstructions. 
What  are  public  nuisances. 

Cited  in  note  in  107  A.  S.  R.  216,  on  hurts  or  annoyances  to  moral  sensibilities 
as  public  nuisance. 

—  As  declared  by  legislature. 

Cited  in  note  in  107  A.  S.  R.  202,  on  power  of  legislature  to  declare  certain 
acts  to  be  public  nuisances  or  enlarge  category  of  public  nuisances. 
Municipal  power  over  nuisances. 

Cited  in  notes  in  120  A.  S.  R.  372,  on  power  of  municipality  to  declare  what 
is  a  nuisance;  36  L.RJi.  597,  698,  on  extent  of  municipal  power  to  define 
nuisances;  39  L.RA.  626,  on  municipal  powers  relating  to  nuisances  as  affecting 
peace  and  good  order;  39  L.R.A.  681,  on  municipal  power  over  convict  labor 
un  streets  as  nuisances. 
Right  to  enjoin  nuisance. 

Cited  in  San  Antonio  v.  Strumberg,  70  Tex.  366,  7  S.  W.  764,  denying  right  of 
one  suffering  no  special  injury  to  enjoin  city  from  erecting  building  on  plaza 
on  ground  of  nuisance;  Houlton  v.  Titcomb,  102  Me.  272,  120  A.  S.  R  492,  10 
LR.A.(N.S.)  680,  66  Atl.  733,  sustaining  right  to  enjoin  erection  of  wooden 
building  within  fire  limits  in  violation  of  ordinance. 

Cited  in  note  in  61  L.R.A.  668,  on  right  of  municipality  to  maintain  suit  ta 
enjoin  or  abate  public  nuisance. 
Decision  of  health  board  as  Judicial  determination. 

Cited  in  Gaines  v.  Waters,  64  Ark.  609,  44  S.  W.  363,  holding  that  decision 
by  board  of  health  that  condition  nuisance  is  not  judicial  determination. 

48  AM.  REP.  49,  SONFIELD  v.  THOMPSON,  42  ARK.  46. 

Sufficiency  of  notarial  seal. 

Cited  in  Muncie  Nat.  Bank  v.  Brown,  112  Ind.  474,  14  N.  £.  368,  holding  thai 
mortgage  is  not  invalidated  by  use  of  notarial  seal  on  certificate  differing 
slightly  from  one  ordinarily  used. 

Cited  in  reference  note  in  70  A.  S.  R.  418,  on  official  seal  of  notary  public. 

Cited  in  note  in  108  A.  S.  R  664,  on  what  constitutes  use  of  sufficient  seal 
by  officer  taking  acknowledgment. 
Construction  of  statute. 

Cited  in  Martin  v.  State,  79  Ark.  236,  96  S.  W.  372,  holding  statute  requir- 
ing bond  from  bank  with  which  county  funds  deposited,  mandatory. 

48  AM.  REP.  55,  MORGAN  v.  STATE,  42  ARK.  ISl. 
What  constitutes  crime  of  false  pretenses. 

Cited  in  State  v.  Asher,  60  Ark.  427,  8  S.  W.  177,  holding  one  is  not  guilty  of 
obtaining  property  by  false  pretenses  by  falsely  claiming  at  instance  of  mort- 


Digitized 


by  Google 


48  AM.  REP.]  NOTES  ON  AMERICAN  REPOK'iS.  602 

gagec  that  subsequent  mortgage  was  first  lien,  since  prior  lien  thereby  waived. 
Cited  in  note  in  25  A.  S.  R.  383,  on  necessity  that  property  must  be  parted 
Avith  and  some  one  defrauded  in  crime  of  false  pretenses. 

48  AM.  REP.  61,  JENNINGS  ▼.  McILROY,  42  ARK.  286. 
Property  subject  to  attachment. 

Cited  in  Lewis  v.  Dillard,  22  C.  C.  A.  488,  40  U.  S.  App.  404,  76  Fed.  688, 
holding  that  pledged  property  is  not  attachable;  Cox  v.  Harris,  64  Ark.  213,  62 
A.  S.  R.  187,  41  S.  W.  426,  holding  mortgaged  personal  property  is  not  subject 
to  execution  or  attachment  for  debt  to  mortgagor;  H.  B.  Claflin  Co.  v.  Bretz- 
f elder,  69  Ark.  271,  62  S.  W.  905,  holding  pledged  stock,  unattachable ;  Buck  v. 
Bransford,  58  Ark.  289,  24  S.  W.  103,  holding  that  wife's  property  is  not  at- 
tachable for  husband's  debt. 
Waiver  of  mortn^age  lien. 

Cited  in  Liddell  v.  Jones,  76  Ark.  344,  113  A.  S.  R.  99,  88  S.  \V.  9G1,  holding 
mortgage  lien  waived  by  holder's  levy  of  execution  on  mortgaged  property. 
Validity  of  chattel  mortgage  as  to  subsequent  attacliing  creditors. 

Cited  in  reference  note  in  6  A.  S.  R.  34,  on  validity  as  to  subsequent  attaching 
ereditors  of  chattel  mortgage  authorizing  mortgagor  to  obtain  possession  of 
property. 

48  AM.  REP.  65,  HOT  SPRINGS  R.  CO.  t.  TRIPPE,  42  ARK.  465. 
Rights  and  liabilities  of  connecting  carriers. 

Cited  in  Swift  v.  Pacific  Mail  S.  S.  Co.  106  N.  Y.  206,  12  N.  E.  583,  holding 
connecting  carriers  operating  under  partnership  agreement  severally  liable  for 
breach  of  contract  to  transport  oil. 

Cited  in  reference  note  in  87  A.  S.  R.  293,  on  joint  liability  of  connecting 
'Carriers. 

Cited  in  notes  in  2  A.  S.  R.  62;  31  L.R.A.(N.S.)  46,  95,— on  liability  of  con- 
necting cavrier  for  loss  beyond  own  line;  2  A.  S.  R.  325;  4  L.R.A.  545, — on  lia- 
bility of  connecting  carriers. 
•—Final  carrier. 

Cited  in  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Lear,  54  Ark.  399,  15  S.  W.  1030, 
holding  that  damage  to  horses  by  initial  carrier  is  no  counterclaim  to  charges 
by  final  carrier;  Fordyce  v.  Johnson,  56  Ark.  430,  19  S.  W.  1050,  holding  final 
«arrier,  not  party  to  trafiic  agreement,  entitled  to  extra  charge  for  transporta- 
tion beyond  that  made  by  initial  line;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Roach,  35 
Xan.  740,  57  A.  R.  199,  12  Pac.  93,  holding  that  final  carrier  is  not  made  ifable 
for  loss  of  baggage  without  proof  of  conununity  of  interest  in  proceeds. 
Trusts,  pooling,  and  traffic  agreements  as  constituting  partnership. 

Cited  in  notes  in  115  A.  8.  R.  426,  on  effect  of  owners  of  separate  businesses 
pooling  their  interests  or  proceeds  ratably  or  otherwise  as  constituting  them 
partners;  18  L.R.A.(N.S.)  1096,  on  liability  as  partners  under  trusts,  pooling, 
and  traffic  agreements. 

48  AM.  REP.  68,  ANDREWS  ▼.  COX,  42  ARK.  47S. 
Mortgage  of  property  sold  on  condition. 

Cited  in  Mcintosh  v.  Hill,  47  Ark.  363,  1  S.  W.  680,  holding  that  mortgagee 
ignorant  of  facts  has  no  rif^hts  imder  mortgage  of  property  by  conditional 
vendee. 
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JUghts  of  one  leaviiig  chattels  with  another  as  against  latter's  vendees 
or  creditors. 

Cited  in  note  in  25  L.R.A.(N.S.)  762^  on  right  of  one  leaving  chattels  in 
another's  possession  as  against  latter's  vendees  or  creditors. 

AS  AM.  REP.  74,  SEVISR  v.  VIGKSBURG  A  M.  R.  CO.  61  MISS.  8. 
J>aty  of  carrier  of  passengers. 

Cited  in  Yamell  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  113  Mo.  570,  18  L.R.A. 
4(99,  21  S.  W.  1,  holding  it  not  negligence  for  carrier  to  start  train  before  one 
assisting  passenger  on  train  has  got  o£f;  Atkinson  v.  Pacific  R.  Co.  90  Ma  App. 
489,  holding  carrier  not  bound  to  awaken  sleeping  passenger  to  announce  sta- 
tion; Missouri,  K.  4  T.  R,  Co.  v.  Miller,  20  Tex.  Civ.  App.  570,  60  S.  W.  168, 
holding  that  passenger  knowing  that  train  had  stopped  at  her  station  cannot 
recover  for  failure  of  conductor  to  call  out  station  as  promised;  Cinciiinati,  H. 
A  I.  R.  Co.  V.  Carper,  112  Ind.  26,  2  A.  S.  R.  144,  13  N.  E.  122,  denying  liability 
ef  carrier  for  erroneous  directions  of  conductor  to  passenger  after  latter  has  left 
train;  Texas  &  P.  R.  Co.  v.  Diffenbach,  92  C.  C.  A.  501,  167  Fed.  39,  holding 
one  riding  on  stock  car  without  permission  is  not  passenger  to  whom  carrier 
owes  any  duty;  Hoylman  v.  Kanawha  &  M.  R.  Co.  65  W.  Va.  264,  22  L.RJ^. 
(N.S.)  741,  64  S.  E.  536,  17  A.  &  E.  Ann.  Cas.  1149,  on  carrier's  duty  to  pas- 
senger. 

Cited  in  reference  notes  in  51  A.  R.  284;  106  A.  S.  R.  136,  on  liability  of  car- 
rier for  failure  to  announce  station  to  sleeping  passengers. 

Cited  in  notes  in  7  A.  S.  R.  836,  on  carrier's  duty  to  inform  passenger,  where 
information  would  tend  to  prevent  exposure  to  danger  and  injury;  16  L.R.A 
347,  on  duty  of  carrier  to  make  announcement  of  stations. 
«- Towards  yonng,  ill,  or  infirm  passenger. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Jordan,  112  Ky.  473,  66  S.  W.  27,  holding 
that  promise  of  conductor  to  put  off  8-year-old  passenger  at  destination  does 
not  make  carrier  liable  for  act  of  stranger  in  assisting  ehild  from  train  at 
wrong  place;  Illinois  C.  R.  Co.  v.  Cruse,  123  Ky.  463,  8  L.R.A.(N.8.)  299,  96 
S.  W.  821,  13  A.  &  E.  Ann.  Cas.  593,  holding  carrier  not  liable  for  injury  to  one 
in  feeble  health  while  alighting  from  train  unless  platform  reasonably  lighted 
so  that  ordinary  person  can  see;  Zachery  v.  Mobile  &  O.  R.  Co.  74  Miss.  520,  60 
A.  S.  R.  529,  36  L.R.A.  546,  21  So.  246,  denying  right  of  carrier  to  refuse  to 
•carry  blind  person  otherwise  qualified  to  care  for  himself;  Illinois  C.  R.  Co.  v. 
Smith,  86  Miss.  349,  107  A.  &  B.  293n,  70  L.R.A.  642,  37  So.  643,  denying  lia- 
bility of  carrier  for  refusal  to  sell  ticket  to  blind  person  unable  to  care  for 
himself. 

Cited  in  note  in  31  LJLA.  261,  on  duty  of  carrier  as  to  passengers  taken  ill 
during  journey. 

IMstinguished  in  Connors  v.  Cunard  S.  6.  Co.  204  Mass.  310,  134  A.  S.  R. 
662,  26  L.RJ^.(N.S.)  171,  90  N.  E.  601,  17  A.  ft  E.  Ann.  Cas.  1051,  on  right  of 
carrier  to  refuse  to  take  passenger  on  ocean  voyage  where  he  is  in  need  of 
medical  attention;  Weightman  v.  Louisville,  N.  0.  &  T.  R.  Co.  70  Miss.  563, 
36  A.  S.  R.  660,  19  L.R.A.  671,  12  So.  686,  holding  carrier  agreeing  to  care  for 
sick  passenger,  liable  for  carrying  past  station  and  putting  off  at  point  where 
he  was  without  care  for  40  hours. 
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48  AM.  REP.  76,  VICKSBURG  &  M.  R.  CO.  v.  LOWRY,  61  MISS.   102. 
When  mandamus  lies. 

Cited  in  reference  note  in  1  A.  S.  R.  116,  as  to  when  mandamus  lies. 
Powers  of  court. 

Cited  in  State  ex  rel.  Cranmer  v.  Thoraon,  9  S.  D.  149,  33  L.RJ^..  582,  68  N.  \V, 
202,  denying  power  of  court  to  prevent  submission  to  people  of  matter  of  amend- 
ment to  constitution. 
—  Orer  public  officers. 

Cited  in  Martin  v.  Inghan,  38  Kan.  641,  17  Pac.  162,  denying  power  of  court 
to  enjoin  governor  from  acting  on  census  returns  as  related  to  organiza- 
tion of  new  county;  State  ex  rel.  Robb  v.  Stone,  120  Mo.  428,  31  A.  8.  R.  705^ 
23  L.R.A.  194,  25  S.  W.  376,  denying  right  to  mandamus  to  compel  governor 
to  audit  bill;  State  ex  rel.  Rawlinson  v.  Ansel,  76  S.  C.  395,  57  S.  E.  185,  11 
A.  k  E.  Ann.  Cas.  613;  State  ex  rel.  Latture  v.  Board  of  Inspectors,  114  Tenn. 
516,  86  S.  W.  319, — ^holding  that  mandamus  does  not  lie  to  governor;  Smith  v. 
^yers,  109  Ind.  1,  58  A.  R.  375,  9  N.  E.  692,  denying  power  of  court  to  enjoin 
secretary  of  state  from  delivering  election  returns  to  speaker  of  house  of  repre- 
sentatives; State  ex  rel.  Greaves  v.  Henry,  87  Miss.  125,  6  L.R.A.(N.S.)  340, 
40  So.  152,  denying  power  of  court  over  action  of  board  of  control  in  leasing 
farm  on  which  to  work  convicts. 

Cited  in  notes  in  89  A.  D.  734;  6  L.R.A.(N.S.)   767,— on  mandamus  to  gov- 
ernor; 31  A.  S.  R.  295,  296,  298,  299,  on  mandamus  to  control  discretion. 
Suit  by  or  against  state. 

Cited  in  Henry  v.  State,  87  Miss.  1,  39  So.  856,  denying  power  of  governor  to^ 
bring  suit  in  name  of  state;  State  v.  Dinkins,  77  Miss.  874,  27  So.  832,  denying 
right  to  sue  state  for  rewards  offered  by  governor  for  capture  of  criminals. 

48  AM.  REP.  78,  THIRD  NAT.  BANK  v.  VICKSBURG  BANK,  61  MISS. 

112. 
liiablllty  of  bank. 

Cited  in  Bailie  v.  AugusU  Sav.  Bank,  95  Ga.  277,  51  A.  S.  R.  74,  21  S.  E. 
717,  holding  that  bank  crediting  depositor's  account  with  check,  as  such,  is  not 
liable  to  purchaser  of  cheek  for  its  value  where  bank  took  same  for  collection 
only;  Waterloo  Mill.  Co.  v.  Kuenster,  158  IlL  259,  49  A.  S.  R.  156,  29  L.ILA. 
794,  41  N.  £.  906,  holding  bank  crediting  depositor's  account  with  worthless 
checks  from  insolvent  collecting  bank  is  not  liable  for  amount;  Irwin  v.  Reeves- 
Pulley  Co.  20  Ind.  App.  101,  48  N.  E.  601,  holding  that  bank  receiving  draft 
for  collection  is  not  liable  for  default  of  correspondent  selected  with  reasonable 
care. 

Cited  in  notes  in  13  A.  S.  R.  253;  38  A.  8.  R.  777,— on  liability  of  bank  for  ita 
correspondents  and  other  subagents. 

48  AM.  HBP.  80,  MAT  ▼.  WILLIAMS,  61  MISS.  125. 
Promisee  within  statute  of  frauds. 

Cited  in  Waterman  v.  Resseter,  45  111.  App.  155;  Craft  v.  Lott,  87  Miss. 
590,  40  So.  426,  6  A.  &  E.  Ann.  Cas.  670, — holding  promise  to  reimburse  surety 
within  statute;  Gansey  v.  Orr,  173  Mo.  532,  73  8.  W.  477,  holding  agreement  to> 
indemnify  another  against  loss  if  latter  will  invest  in  stock,  void  unless  in  writ- 
ing; Hartley  v.  Sandford,  66  N.  J.  L.  627,  55  L.R.A.  206,  50  Atl.  454,  holding 


Digitized 


by  Google 


«05  NOTES  ON  AMERICAN  REPORTS.  [70-88 

promise  by  father  to  reimburse  another  if  compelled  to  pay  son's  debt,  within 
statute. 

Cited  in  notes  in  95  A.  D.  259,  on  application  of  statute  of  frauds  to  promise 
to  indemnify,  or  to  pay  another's  debt;  56  A.  R.  291 ;  42  A.  S.  R.  192, — on  promise 
indemnifying  surety  as  within  statute  of  frauds;  42  A.  S.  R.  187,  on  contracts 
of  indemnity  within  statute  of  frauds. 
When  llabiUty  of  surety  is  fixed. 

Cited  in  Washburn  v.  Blundell,  75  Miss.  266,  22  So.  946,  holding  liability  of 
surety  on  note  incurred  when  note  given. 

48  AM.  nEP.  84,  MANGOLD  ▼.  BARIiOW,  61  MISS.  593. 
Scope,  nature  and  effect  of  recording:  acts. 

Cited  in  reference  note  in  9  A.  S.  R.  503,  on  object  of  recording  deeds  and  in- 
struments. 

Cited  in  notes  in  12  L.R.A.  387,  389,  as  to  when  instrument  is  deemed  to  be 
recorded  under  recording  acts;  13  L.R.A.  238,  on  scope,  nature,  and  effect  of 
recording  acts. 

Kffect  of  defecttve  record. 

Cited  in  notes  in  91  A.  D.  106,  107,  on  effect  of  defects  in  registration  of  con- 
veyances; 96  A.  S.  R.  399,  on  notice  imparted  by  defective  record  of  legal  in- 
strument. 

Deed  left  for  record  as  notice. 

Cited  in  Ritchie  v.  Griffiths,  1  Wash.  429,  22  A.  S.  R.  155,  12  L.R.A.  384,  25 
Pac.  341,  holding  that  deposit  of  deed  for  record  is  not  constructive  notice  to 
public  of  conveyance. 

48  AM.  REP.  88,  PRINCB  GEORGK'S  COUNTY  v.  BURGESS,  61  MD. 

29. 
lilablllty  of  counties  for  torts  and  negligence. 

Cited  in  note  in  39  L.R.A.  81,  on  liabilities  of  counties  in  actions  for  torts  and 
negligence. 
—  As  to  nonrepair  of  bridges  and  approaches. 

Cited  in  note  in  39  L.R.A.  45,  on  implied  liability  of  counties  for  injuries  to 
travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair. 
Wliat  constitutes  contributory  negligence. 

Cited  in  Anne  Arundel  County  v.  State,  107  Md.  210,  14  L.R.A.(N.S.)  452,  68 
Atl.  602,  holding  one  driving  upon  draw  bridge  which  he  could  have  seen  was 
open  if  he  had  looked,  is  guilty  of  negligence  as  matter  of  law ;  Gulf,  C.  ft  S.  F.  R. 
Co.  v.  Gasscamp,  69  Tex.  545,  7  S.  W.  227,  holding  question  as  to  contributory 
negligence  in  using  railroad  bridge  known  to  be  unsafe,  for  jury. 

»In  nse  of  street. 

Cited  in  Mosheuvel  v.  District  of  Columbia,  191  U.  S.  247,  48  L.  ed.  170,  124 
Sup.  Ct.  Rep.  57,  holding  one  not  guilty  of  negligence  per  se  by  trying  to  step 
over  hole  in  crosswalk  leading  to  dwelling;  Muller  v.  District  of  Columbia,  5 
Mackey,  286,  holding  one  not  guilty  of  negligence  per  se  by  using  unsafe  highway 
which  was  only  mec.as  of  access  to  dwelling;  Corts  v.  District  of  Columbia,  7 
Mackey,  277,  holding  use  of  pavement  known  to  be  defective  not  negligence  per 
se;  Alleghany  County  v.  Broadwaters,  69  Md.  533,  16  Atl.  223,  holding  one  using 
at  night  street  known  to  be  defective  not  negligent  by  failing  to  carry  light;  Gor- 
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don  y.  Richmond,  83  Va.  436,  2  8.  E.  727,  holding  use  of  unsafe  street  not  negli- 
gence per  se;  Shriver  v.  County  Ct  66  W.  Va.  686,  26  L.R.A.(N.S.)  377,  66  8.  E. 
1062,  on  oontrihutory  negligence  of  traveler  on  highway  known  to  he  defective. 

Cited  in  note  in  47  A.  R.  746,  on  contributory  negligence  in  walking  over  dan- 
gerouB  sidewalk. 

Borden  of  proving  negligence  in  action  against  mnnlclpallty  for  de- 
fective highway. 
Cited  in  note  in  5  L.R.A,  266,  on  burden  of  proof  of  n^ligence  in  action  against 
municipal  corporation  for  personal  injuries  by  defect  in  highway. 
Harden  of  proving  contributory  negligence  as  affecting  presompUon  off 
due  care. 
Cited  in  note  in  116  A.  8.  R.  116,  on  effect  of  rule  as  to  burden  of  proving  con- 
tributory negligence  upon  the  presumption  of  due  care. 

48  AM.  REP.   88,  OUMBSRIiAND  VAUiEY  R.   CO.   v.   MANGANS,   61 

MD.   5S. 
What  constitutes  contributory  negligence  —  In  crossing  railroad  track. 

Cited  in  Baltimore  ft  O.  R.  Co.  v.  Owings,  66  Md.  602,  6  Atl.  320,  holding  one  not 
guilty  of  negligence  by  crossing  tracks  at  night  after  looking  carefully  for  ap- 
proaching trains;  Union  R.  Co.  v.  State,  72  Md.  163,  19  Atl.  449,  holding  one 
guilty  of  negligence  by  driving  upon  railroad  at  night  without  stopping  to  look 
for  trains;  Baltimore  ft  P.  R.  Co.  v.  Carrington,  8  App.  D.  C.  101;  Jenkins  v. 
Baltimore  ft  O.  R.  Co.  98  Md.  402,  66  Atl.  966,— holding  question  as  to  n^ligence 
in  crossing  tracks  when  safety  gates  are  open,  for  jury. 

—  In  crossing  street  oar  track. 

Cited  in  Baltimore  Consol.  R.  Co.  v.  Rifcowitz,  89  Md.  338,  43  Atl.  762,  holding 
failure  to  stop  and  look  before  crossing  street  car  tracks  is  not  per  se  contribu^ 
tory  negligence. 

—  Of  employee. 

Cited  in  Pikesville,  R.  ft  E.  G.  R.  Co.  v.  State,  88  Md.  663,  42  Atl.  214,  holding 
conductor  struck  by  electric  pole  while  standing  on  running  board  collecting  fares 
not  guilty  of  contributory  negligence;  People's  Bank  v.  Morgolofski,  76  Md.  432, 
32  A.  S.  R.  403,  23  Atl.  1027;  Meister  v.  Alber,  86  Md.  72,  36  Atl.  360,— holding 
employee  stepping  into  elevator  shaft  supposing  elevator  to  be  in  position,  guilty^ 
of  contributory  negligence. 
•*  Of  passenger  generally. 

Cited  in  Baltimore  ft  O.  R.  Co.  v.  State,  72  Md.  36,  20  A.  S.  R.  464,  6  L.R.A. 
706,  18  Atl.  1107,  holding  postal  clerk  returning  from  work  not  guilty  of  negli- 
gence in  riding  in  mail  car  instead  of  passenger  coach;  Philadelphia,  W.  ft  B.  R. 
Co.  V.  Anderson,  72  Md.  519,  20  A.  S.  R.  483,  8  L.R.A.  673,  20  Atl.  2,  holding  one 
not  guilty  of  contributory  negligence  as  matter  of  law  by  failing  to  look  for  ap> 
proaching  train  while  alighting  at  station;  Jones  v.  United  R.  Co.  99  Md.  64,  67 
Atl.  620,  holding  it  to  be  question  for  jury  as  to  negligence  of  passenger  on  street 
car  to  rest  arm  on  guard  rail  wholly  within  car. 

—  Alighting  from  moving  car. 

Cited  in  Jones  v.  Baltimore  ft  O.  R.  Co.  21  D.  C.  346,  holding  it  not  negligence 
per  se  to  jump  from  slowly  moving  car;  Little  Rock  ft  Ft.  S.  R.  Co.  v.  Atkins,. 
46  Ark.  423;  Louisville  ft  N.  R.  Co.  v.  Crunk,  119  Ind.  642,  12  A.  S.  R.  443,  21 
N.  £.  31;  Baltimore  ft  0.  R.  Co.  v.  Kane,  69  Md.  11,  9  A.  S.  R.  387,  13  Atl.  387; 
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New  York,  P.  &  N.  R.  Co.  v.  Coulbourn,  69  Md.  360,  9  A.  S.  R.  430,  1  L.R.A.  641, 
16  Atl.  208;  Omaha  Street  R.  Co.  v.  Craig,  39  Neb.  601,  68  N.  W.  209,— holding 
one  alighting  from  train  in  motion  guilty  of  negligence;  Walthers  v.  Chicago  & 
,N-  W.  R.  Co.  72  III.  App.  364  (dissenting  opinion),  on  negligence  in  alighting 
from  moving  trains;  United  R.  ft  Electric  Co.  t.  Woodbridge,  97  Md.  629,  65 
Atl.  444;  United  R.  &  Electric  Co.  v.  Weir,  102  Md.  286,  62  Atl.  688;  United  R. 
&  Electric  Co.  v.  Rosik,  107  Md.  138,  68  Atl.  611, — ^holding  it  to  be  question  for 
jury  at  to  negligence  in  alighting  from  moving  street  car;  Baltimore  ft  P.  R. 
Ca  T.  Jean,  98  Md.  646,  67  Atl.  640,  holding  it  to  be  question  for  jury  as  to  neg- 
ligence in  alighting  from  car  in  dark  tunnel  under  belief  that  it  was  proper  plaoe ; 
Walters  v.  Missouri  P.  R.  Co.  82  Kan.  789,  28  L.RJ^.(N.S.)  1068,  109  Pac.  173, 
on  contributory  negligence  in  alighting  from  moving  train ;  Hoylman  v.  Kanawha 
ft  M.  R.  Co.  66  W.  Va.  264,  22  L.R.A.(N.S.)  741,  64  S.  E.  636,  17  A.  ft  E.  Ann. 
Cas.  1149,  on  contributory  negligence  of  aged  person  in  alighting  from  moving 
train. 

(^ted  in  note  in  21  hJRJi,  363,  on  injury  to  person  alighting  from  moving  train 
where  time  was  not  given  to  alight. 
—  Getting  on  moving  car. 

Cited  in  Baltimore  Traction  Co.  v.  State,  78  Md.  409,  28  Atl.  897,  holding  person 
weighing  200  pounds  attempting  to  board  electric  car,  moving  at  rate  of  6  miles 
per  hour,  with  bottle  in  one  hand  and  basket  in  other  guilty  of  contributory  neg- 
ligence; Hunter  v.  Cooperstown  ft  8.  Valley  R.  Co.  126  N.  Y.  18,  12  L.R.A.  429, 
26  N.  E.  968  (dissenting  opinion),  on  boarding  moving  train  as  negligence. 

Cited  in  note  in  22  L.R.A.(N.S.)  743,  on  negligence  of  passenger  in  getting  on 
or  off  moving  train. 
Negligence  of  railroad  company  at  crossing. 

Cited  in  Terre  Haute  ft  I.  R.  Co.  v.  Voelker,  129  111.  640,  22  N.  E.  20,  holding 
operation  of  trains  without  statutory  signals,  negligence  per  se;  Cooke  ▼.  Balti- 
more Traction  Co.  80  Md.  661,  31  Atl.  327,  holding  operation  of  electric  car  at 
full  speed  at  night  without  headlight,  negligence. 
Negligence  as  qnestlon  for  jury. 

Cited  in  United  R.  ft  Electric  Co.  v.  Cameal,  110  Md.  211,  72  Atl.  771,  on  neg- 
ligence as  question  for  jury. 

48  AM.  RKP.  89,  BTCRS  ▼.  HOPPB,  61  MB.  107. 
l¥bat  are  testamentary  iMipers. 

Cited  in  Arendt  v.  Arendt,  80  Ark.  204,  96  S.  W.  982,  holding  letter  written 
by  testator  just  before  suicide  directing  disposition  of  property,  valid  as  will; 
Milam  v.  SUnley,  (Ky.)  17  L.R.A.(N.S.)  1126,  111  S.  W.  296,  holding  letter  writ- 
ten by  man  sentenced  to  death  disposing  of  real  property,  valid  as  will;  Cover  v. 
Stem,  67  Md.  449,  1  A.  S.  R.  406,  10  Atl.  231,  holding  instrument  directing  execu- 
tor to  pay  specified  person  certain  sum  after  maker's  death,  testamentary  paper 
and  not  obligation;  Barney  v.  Hayes,  11  Mont.  671,  28  A.  S.  R.  496,  29  Pac.  282, 
holding  letter  by  testator  to  attorney  to  change  will  so  as  to  give  entire  property 
to  wife,  valid  as  holographic  codicil;  Re  Noyes,  40  Mont.  231,  106  Pac.  355,  on 
sufficiency  of  letter  and  two  imperfectly  executed  wills  to  constitute  valid  will; 
Baer's  Estate,  11  Pa.  Dist.  R.  471,  19  Lane  L.  Rev.  126,  on  sufficiency  of  lettei 
animus  testandi  as  a  wilL 

Cited  in  notes  in  92  A.  D.  386;  89  A.  S.  R.  492, — on  \Yill8  in  form  of  letters; 
16  L.R.A.  636;  17  L.R.A.(N.S.)  1127, — on  sufficiency  of  letter  as  will. 
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1¥liat  law  governs  distribution  of  estate. 

Cited  in  Re  Braithwaite,  19  Abb.  N.  C.  113,  holding  that  law  of  decedent's  domi- 
•cile  controls  distribution  of  personal  estate. 

48  AM.  REP.  96,  WBSTERN  MARYIiAND  R.  GO.  t.  STANLEY,  61  MD. 

266. 
•Contributory  negligence  of  passenger. 

Cited  in  note  in  58  A.  R.  114,  on  contributory  negligence  of  pa8seng3r  in  not 
Iceeping  seat. 
«-  As  question  for  Jury. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  ▼.  Turley,  1  Ind.  Terr.  275,  37  S.  W.  52,  hold- 
ing negligence  of  intending  passenger  in  stepping  off  platform  at  night  in  attempt 
to  sit  on  edge  thereof,  for  jury. 

48  AM.  REP.   101,  SIEGERT  t.  ABBOTT,  61  MD.  S76. 
Notice  of  change  of  ownership  of  trademark. 

Cited  in  note  in  1  L.R.A.(N.S.)  726,  on  notice  of  change  of  ownership  of  trade- 
mark. 

DeceptiTe  trademark. 

Cited  in  notes  in  45  L.  ed.  U.  8.  377»  on  deceptive  use  of  geographical  name  for 
trademark;  19  L.R.A.  64,  on  validity  of  deceptive  trademark. 
Right  of  one  guilty  of  fraud  or  infringement  to  injunction  against  in- 
fringement by  others. 

Cited  in  Societe  Anonyme  v.  Western  Distilling  Co.  43  Fed.  416;  Uri  v.  Hirscli, 
123  Fed.  568;  Kenny  v.  Gillett,  70  Md.  574,  17  Atl.  499;  CUnton  E.  Wordea  k 
Co.  V.  California  Fig  Syrup  Co.  187  U.  S.  516,  47  L.  ed.  282,  23  Sup.  Ct.  Rep. 
161, — holding  one  guilty  of  infringement  of  trademark,  not  entitled  to  enjoin  in- 
fringements by  others;  California  Fig-Syrup  Co.  v.  Putnam,  66  Fed.  750;  Cali- 
fornia Fig-Syrup  Co.  v.  Stearns,  33  L.R.A.  56,  20  C.  C.  A.  22,  43  U.  S.  App.  234, 
73  Fed.  812, — holding  one  fraudulently  using  words  ''fruit  remedy"  in  connection 
with  preparation,  not  entitled  to  enjoin  infringement;  Siegert  v.  Gandolfi,  139 
Fed.  917,  holding  manufacturer  of  bitters  deceiving  public  by  advertisements  not 
entitled  to  enjoin  unlawful  infringements ;  Pillsbury  v.  Pillsbury- Washburn  Flour 
Mills  Co.  12  a  0.  A.  432,  24  U.  S.  App.  396,  64  Fed.  841,  holding  one  using  only 
<M>lorable  imitation  of  brand  of  flour  entitled  to  enjoin  infringements;  Coleman, 
B.  k  W.  Co.  V.  Dannenberg  Co.  103  Ga.  784,  68  A.  S.  R.  143,  41  L.R.A.  470,  30  S. 
£.  639,  holding  one  fraudulently  advertising  that  shoes  are  made  at  well  known 
•city,  not  entitled  to  enjoin  infringements;  Millbrae  v.  Taylor,  (Cal.)  25  L.R.A. 
196,  37  Pae.  235,  holding  that  use  of  name  of  well  known  ranch  as  trade  name 
t>y  milk  dealer  will  not  be  protected  by  injunction,  where  milk  does  not  come 
from  ranch;  Joseph  v.  Macowsky,  96  Cal.  518,  19  L.RJk.  53,  31  Pac.  914,  holding 
one  imitating  brand  of  razors  not  entitled  to  enjoin  infringements  by  others; 
Houchens  v.  Houchens,  96  Md.  87,  51  Atl.  822,  holding  one  deceiving  public  as  to 
curing  qualities  of  remedy,  not  entitled  to  enjoin  infringement  of  label;  Gruber 
Almanack  Co.  v.  Swingley,  103  Md.  362,  63  Atl.  684,  holding  that  immaterial  mis- 
representations of  publications  will  not  defeat  right  to  enjoin  imitation  of  trade 
name;  Lemke  v.  Dietz,  121  Wis.  102,  98  N.  W.  936,  holding  manufacturer  of  pro- 
prietary medicine  infringing  signature  of  deceased  physician,  not  entitled  to  enjoin 
infringements  by  others;  Koehler  v.  Sanders,  122  N.  Y  65,  9  L.R.A.  576,  25  N.  E. 
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235,  denying  right  to  enjoin  fraudulent  use  of  trade  name  which  is  not  subject 
of  exclusive  appropriation. 

Cited  in  reference  note  in  1  A.  S.  R.  421,  on  misrepresentations  intended  to  do- 
ceive  defeating  owner's  right  to  protection  of  trademark. 

Cited  in  notes  in  47  L.  ed.  U.  S.  282,  on  deception  as  bar  to  relief  for  infringe- 
ment of  trademark;  1  L.R.A.(N.S.)  725,  on  rights  resulting  from  sale  of  trade- 
mark as  affected  by  fraud. 

48  AM.  REP.  105,  STATE  ▼.  MOTT,  61  MD.  297. 
yalldity  of  ordinance  or  statute. 

Cited  in  Los  Angeles  y.  Hollywood  Cemetery  Asso.  124  Cal.  344,  71  A.  8.  R. 
75,  57  Pac.  153,  holding  ordinance  prohibiting  extension  of  cemeteries  in  county, 
void;  Phillips  v.  Denver,  19  Colo.  179,  41  A.  S.  R.  230,  34  Pac.  902,  holding  or< 
finance  prohibiting  location  of  livery  stable  near  school  house  void;  Moses  v. 
United  States,  16  App.  D.  C.  428,  50  L.R.A.  532,  upholding  act  of  Cxtngress  declar- 
ing that  emission  of  black  smoke  from  chimney  is  a  public  nuisance;  Jamieson  v. 
Indiana  Natural  Gas  &  Oil  Co.  128  Ind.  555,  12  L.R.A.  652,  3  Inters.  Com.  Rep. 
613,  28  N.  E.  76,  holding  statute  regulating  natural  gas,  valid;  Sprigg  v.  Oar- 
rett  Park,  89  Md.  406,  43  Atl.  813,  holding  ordinance  forbidding  maintenance  of 
cess  pools  in  city  limits,  valid;  Hagerstown  ▼.  Baltimore  &  0.  R.  Co.  107  Md. 
178,  126  A.  S.  R.  382,  68  Atl.  490,  holding  ordinance  prohibiting  keeping  of  cat- 
tle except  in  enclosed  structures,  void;  Hooper  ▼.  Creager,  84  Md.  195,  35  L.RJk. 
202,  35  Atl.  967  (dissenting  opinion),  on  validity  of  ordinanoe  depriving  mayor  of 
power  of  appointment;  Johnson  ▼.  Philadelphia,  94  Miss.  34,  19  L.R.A.(N.S.)  637, 
47  So.  526,  19  A.  &  E.  Ann.  Cas.  103,  as  to  validity  of  ordinance  requiring  skat- 
ing rinks  to  close  at  six  o'clock  where  state  law  permits  such  business. 

Cited  in  reference  note  in  123  A.  S.  R.  38,  on  test  of  validity  of  municipal 
ordinances  as  denying  equal  protection  of  the  laws. 

Cited  in  note  in  41  L.  ed.  U.  S.  521,  on  validity  of  municipal  ordinances. 
^As  to  license  tax. 

Cited  in  State  v.  Rowe,  72  Md.  548,  20  Atl.  179,  holding  ordinance  imposing 
heavy  license  tax  on  sellers  of  6sh,  void ;  Cambridge  v.  Cambridge  Water  Co.  99 
Md.  501,  58  Atl.  442,  2  A.  &  £.  Ann.  Cas.  311,  holding  ordinanoe  taxing  water 
plugs  of  water  company,  void;  State  ex  rel.  McMonies  v.  McMonies,  75  Neb.  443, 
106  N.  W.  454,  holding  ordinance  taxing  pool-halls,  valid. 
*  Regulating  liquor  tralllc. 

Cited  in  Whitman  v.  State,  80  Md.  410,  31  Atl.  325,  holding  statute  prohibiting 
sales  of  liquor  by  druggists  upon  prescription,  void;  Re  Hauck,  70  Mich.  396,  38 
N.  W.  269,  holding  statute  regulating  sales  of  intoxicating  liquors,  valid;  State 
-V.  Austin,  114  N.  C.  855,  41  A.  S.  R.  817,  25  L.R.A.  283,  19  S.  E.  919  (dissenting 
opinion),  on  validity  of  ordinance  prohibiting  unmarried  minors  to  enter  saloons. 
Municipal  power  over  nuisance.* 

Cited  in  Eckhardt  v.  Buffalo,  19  App.  Div.  1,  46  N.  T.  Supp.  204,  sustaining 
power  of  city  to  compel  removal  of  privy  constituting  nuisance;  Tate  v.  Greens- 
boro, 114  N.  C.  892,  24  L.R.A.  671,  19  S.  E.  767  (dissenting  opinion),  on  power 
of  city  to  compel  removal  of  nuisance. 

Cited  in  notes  in  120  A.  S.  R.  374,  on  power  of  municipality  to  declare  what  is 
a  nuisance;  36  L.R.A.  593,  on  derivation  of  municipal  power  over  nuisances; 
36  L.R.A.  595,  on  question  of  nuisances  declared  such  by  municipality  as  one  of 
Am.  Rep.  Vol.  XIX.— 39. 
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fact;  38  LuRJk.  170,  on  municipal  power  orer  use  of  buildings  to  prevent  noisanoa;^ 
38  L.R.A.  323,  on  municipal  power  over  nuisances  relating  to  offensive  and  un- 
wholesome smells;  88  L.BLA.  654,  on  municipal  power  over  nuisances  relating  Uy 
brick  and  lime  kilns;  38  L.RJL  643,  646,  646,  on  municipal  power  over  nui- 
sanees  relating  to  trade  or  business. 

liegislatlve  authority  to  enable  municipality  to  compel  change  of  gmde 
of  street  railway. 
Cited  in  note  in  70  L.R.A.  860,  on  need  of  legislative  authority  to  enable  mu- 
nicipality to  compel  change  of  grade  of  railway  in  street. 

4S  AM.  REP.  110,  HoEIiROY  ▼.  SEERY,  61  MD.  S89. 
Requisites  of  statute  of  frauds. 

Cited  in  Browne  Statute  of  Frauds,  5th  ed.  |  872,  on  necessity  that  memoran- 
dum show  parties  to  contract. 

48  AM.  REP.  114,  FIRST  NAT.  BANK  v.  GIjARK,  61  MD.  400. 
Acceptance  of  negotiable  paper. 

Cited  in  notes  in  4  £.  R.  C.  242;  7  L.RJL  200,— -on  acoeptanee  of  bill  of  ex- 
change or  draft 
Acceptor  of  negotiable  paper. 

Cited  in  reference  note  in  14  A.  8.  R.  267,  on  person  authorising  and  subse* 
quently  countermanding  draft  by  telegram  as  acceptor. 
—  Defenses  available  to. 

Cited  in  note  in  1  A.  8.  R.  187,  on  defenses  available  to  acoeptor  of  negotiable 
paper. 

Implied  power  of  agent. 

Cited  in  Hardwick  Bros.  v.  Kirwan,  01  Md.  286,  46  Atl.  087,  holding  that  speeiaT 
agent  to  sell  goods  has  no  power  to  stipulate  for  interest  on  selling  price  of 
delayed  shipments. 

48  AM.  REP.  117,  BUSSEY  v.  McCURIiEY,  61  MD.  486. 
Validity  of  antenuptial  agreement. 

Cited  in  Rieger  v.  Schaible,  81  Neb.  33,  17  L.R.A.(N.8.)  866,  116  N.  W.  660,. 
holding  that  antenuptial  contracts  fixing  property  rights  of  parties  are  not  void 
as  against  public  policy. 
Power  of  equity  to  award  damages. 

Cited  in  Reese  v.  Wright,  98  Md.  272,  66  Atl.  976,  sustaining  power  of  equity^ 
to  make  award  of  damages  in  action  to  restrain  nuisance. 
Right  to  specific  performance  of  contract. 

Cited  in  West  Boundary  Real  Estate  Co.  v.  Bayless,  80  Md.  496,  31  AtL  442,. 
denying  right  to  specific  performance  of  contract  to  erect  house  of  given  eosi 
where  deed  mentioned  therein  is  inconsistent  with  contract. 

48  AM.  REP.   128,  ESCHBAOH  T.  COIiUNS,  61  MD.  4TS. 
Effect  of  erasure  or  alteration  of  will. 

Cited  in  Law  v.  Law,  83  Ala.  432,  3  8o.  762;  Miles's  Appeal,  68  Conn.  287,  36 
L.R.A.  176,  36  AtL  39, — holding  that  legacy  is  not  revoked  by  erasure  of  same- 
from  will;  Home  of  the  Aged  v.  Bants,  107  Md.  643,  69  AtL  876,  holding  thai  tt- 
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tire  will  is  not  avoided  by  cancellation  of  portion  by  testator;  Gardner  v.  Gard- 
iner, 65  N.  H.  230,  8  L.RA.  383, 19  Atl.  651,  holding  will  invalidated  by  unauthen- 
tieated  alteration  by  testator. 
Determination  as  to  who  altered  will. 

ated  in  Methodist  Episcopal  Church  ▼.  Bants,  106  Md.  147,  66  Ail.  701,  hold- 
ing question  as  to  who  made  erasures  on  face  of  will  to  be  determined  by  orphan's 
court. 
Necessity  of  attestation  to  will. 

Cited  in  reference  note  in  50  A.  R.  855  on  revocation  of  will  by  unattested 
writing  on  same  paper. 

Cited  in  note  in  114  A.  S.  R.  211,  on  necessity  of  attesting  witnesses  to  will. 

48  AM.  REP.  184,  BAIiTIMORE  CITY  PASS.  R.  GO.  T.  KEMP,  61  MD. 

619. 
Form  of  action  against  carriers. 

Cited  in  Owens  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co.  139  Iowa,  588, 117  N.  W.  762, 
on  right  of  shipper  to  waive  action  by  contract  and  sue  in  tort  for  injury  to 
stock. 

Cited  in  reference  note  in  67  A.  S.  R.  182,  on  form  of  action  against  carriers. 

Cited  in  note  in  1  B.  R.  C.  174,  on  tortious  character  of  action  against  car- 
rier to  recover  damages  for  private  injuries. 
Adoption  of  one  remedy  as  walTcr  of  others. 

Cited  in  note  in  13  L.RJk.  92,  on  adoption  of  one  of  several  remedies  as  waiver 
of  others. 
lilabllity  of  railroad  company  for  torts. 

Cited  in  note  in  12  L.R.A.  113,  on  liability  of  railroad  company  for  torts. 
Right  of  one  riding  on  free  pass  to  recover  for  injuries. 

Cited  in  State  ex  rel.  Abell  v.  Western  Maryland  R.  Co.  63  Md.  483,  holding 
one  riding  on  employee's  pass  entitled  to  recovery  for  negligent  injuries;  McNeill 
T.  Durham  A  C.  R.  Co.  135  N.  C.  682,  67  L.RJL.  230,  47  S.  E.  765,  holding  one 
riding  on  newspaper  pass  entitled  to  recover  for  negligent  injuries. 
Railroad  employee's  right  to  recover  for  injuries  going  to  and  from  work. 

Cited  in  note  in  52  A.  R.  283,  on  railroad  employee's  right  to  recover  for  neg- 
ligent injuries  received  going  to  and  from  work. 
Proximate  cause  of  injury. 

Cited  in  Thompson  v.  Louisville  A  N.  R.  Co.  91  Ala.  496,  11  L.RJ^.  146,  8 
So.  406,  holding  right  to  recover  for  injuries  causing  death,  not  defeated  by  tak- 
ing of  medicine  by  mistake  thereby  hastening  death. 

Cited  in  reference  note  in  49  A.  R.  168,  as  to  when  negligence  of  carrier  is 
proximate  cause  of  injury  to  passenger. 

C^ted  in  notes  in  52  A.  R.  159,  on  proximate  and  remote  cause  as  applicable 
to  carrier's  liability;  36  A.  S.  R.  828,  on  proximate  and  remote  cause  of  sick- 
ness or  other  physical  incapacity  resulting  from  wrongful  acts. 
—  Functions  of  court  and  Jury. 

Cited  in  note  in  36  A.  S.  R.  851,  on  functions  of  court  and  jury  in  determins.- 
Hon  of  proximate  and  remote  cause. 
Negligence  of  passenger  in  alighting. 

Cited  in  reference  note  in  2  A.  S.  R.  154,  on  passenger  alighting  at  night  where 
train  stops  after  running  by  station  as  negligenoe. 
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Right  to  damages  for  mental  angniah. 

Cited  in  Mentzer  v.  Western  U.  Teleg.  Co.  03  Iowa,  762,  67  A.  S.  R.  294,  28 
L.R.A.  72,  02  N.  W.  1,  holding  addressee  entitled  to  recover  for  mental  anguish 
due  to  nondelivery  of  message  giving  time  of  funeral;  Beaulieu  v.  Great  North- 
ern R.  Co.  103  Minn.  47,  19  L.R.A.(N.S.)  564,  114  N.  W.  363,  14  A.  &  E.  Ann. 
Cas.  462,  denying  right  to  recover  for  mental  anguish  caused  by  carrying  of 
corpse  beyond  station. 

48  AM.  R£P.  140,  DWIGGINS  v.  CIjARK,  04  IND.  40. 
Right  of  action  for  breach  of  contract  of  sn,le. 

Cited  in  Rastetter  v.  Reynolds,  160  Ind.  133,  66  N.  E.  612,  holding  vendee  ac- 
cepting goods  liable  for  purchase  price;  Gaar  v.  Fleshman,  38  Ind.  App.  490,  77 
N.  E.  744,  holding  vendor  entitled  to  maintain  action  for  purchase  price  of  ^»ood» 
upon  vendee's  refusal  to  accept;  Rouse  v.  Rose,  41  Ind.  App.  308,  83  N.  B.  263, 
on  right  of  action  on  breach  of  contrsct  for    books. 

Cited  in  note  in  62  L.R.A.  244,  on  alternative  rights  of  recovery  for  loss  of 
profits  of  sale  on  breach  by  vendee. 
Measure  of  damages  for  breach  of  contract  of  sale. 

Cited  in  Gay  v.  Dare,  103  Cat.  464,  37  Pac.  466;  Neal  v.  Shewalter,  5  Ind.  App. 
147,  31  N.  E.  848;  Ridgley  v.  Mooney,  16  Ind.  App.  362,  46  N.  B.  348;  Browning 
V.  Simons,  17  Ind.  App.  45,  46  N.  E.  86;  Dill  v.  Mumford,  19  Ind.  App.  609,  49 
N.  E.  861;  Gardner  v.  Caylor,  24  Ind.  App.  621,  66  N.  E.  134,— holding  vendee 
refusing  to  accept  goods  ordered  liable  for  difference  between  market  value  and 
contract  price;  W.  J.  Holliday  &  Co.  v.  Highland  Iron  ft  Steel  Co.  43  Ind.  App. 
342,  87  N.  E.  249  (dissenting  opinion),  on  measure  of  damages  on  breach  of  con- 
tract by  purchaser. 

Cited  in  notes  in  62  L.RJk.  264,  on  measure  of  damages  for  vendee's  breach 
of  contract  to  purchase  articles  to  be  manufactured;  4  L.R.A.(N.S.)  740,  on 
loss  of  profits  as  damages  on  vendee's  refusal  to  take  articles  manufactured  for 
him. 

Plea  or  matter  in  abatement. 

Cited  in  Black  v.  Thompson,  136  Ind.  611,  36  N.  E.  643,  holding  that  plea  in 
abatement  should  precede  answer;  Alexander  v.  Collins,  2  Ind.  App.  176,  28  N.  E. 
190,  holding  that  failure  of  plaintiff  to  join  necessary  parties  defendant,  should  be 
set  up  by  plea  in  abatement;  Voluntary  Relief  Dept.  v.  Spencer,  17  Ind.  App. 
123,  46  N.  E.  477,  holding  that  matter  in  abatement  showing  action  premature 
cannot  be  pleaded  with  answer;  Moore  v.  Sargent,  112  Ind.  484,  14  N.  E.  466, 
holding  matter  in  abatement  pleaded  with  defenses,  bad  on  demurrer;  Smith  v. 
Pedigo,  146  Ind.  361,  32  L.R.A.  838,  44  N.  E.  363,  holding  matter  in  abatement 
waived  by  demand  of  judgment  in  answer. 
Recovery  for  money  expended. 

Distinguished  in  Shipps  v.  Atkinson,  8  Ind.  App.  606,  36  N.  E.  376,  holding 
that  plaintiff  in  action  for  money  expended  on  phaeton  ordered  cannot  recover 
where  special  verdict  contains  no  finding  of  sum  paid. 

48  AM.  R£P.  146,  POMEROT  v.  STATE,  94  IND.  96. 
What  constitutes  rape. 

Cited  in  Eberhart  v.  State,  134  Ind.  661,  34  N.  E.  637,  holding  interooursa 
with  weak  minded  girl  had  under  pretence  of  curing  fits,  rape;  Thompson  v.  States 
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44  Neb.  366,  62  N.  W.  1060,  holding  forcible  sexual  intercourse  with  simple 
minded  girl,  rape. 

—  Necessity  for  force  or  reslstence. 

Cited  in  Anderson  v.  State,  104  Ind.  467,  4  N.  E.  63;  Huber  v.  State,  126  Ind. 
185,  25  N.  E-  904;  Rahke  v.  State,  168  Ind.  615,  81  N.  E.  584,— holdling  use  of 
force  necessary  to  constitute  rape  on  one  able  to  resist;  Felton  v.  State,  139  Ind. 
531,  39  N.  E.  228;  Ransbottom  v.  State,  144  Ind.  250,  43  N.  E.  218,— holding  ac- 
tual resistance  unnecessary  to  constitute  crime  of  rape,  where  resistance  is  over- 
come by  fear. 

Cited  in  notes  in  80  A.  D.  364,  on  necessity  of  want  of  consent  in  rape;  80  A. 
D.  366,  on  effect  of  obtaining  consent  by  fraud  in  rape. 

48  AM.  RBP.  151,  JAMES  T.  JSUjISON,  94  IND.  292. 
Validity  of  contract. 

Cited  in  Morrison,  P.  &  Co.  v.  Schlesinger,  10  Ind.  App.  666,  38  N.  £.  493,  hold- 
ing composition  with  creditors  containing  guaranty  securing  debt  of  one,  void  in 
toto;  Chicago,  I.  &  L.  R.  Co.  v.  Southern  I.  R.  Co.  38  Ind.  App.  234,  70  N.  £. 
843,  holding  agreement  between  railroads  not  to  construct  another  line  to  cer- 
tain point  thereby  creating  monopoly,  void ;  Edwards  County  v.  Jennings,  89  Tex. 
618,  36  S.  W.  1063,  holding  contract  to  supply  water  in  consideration  of  exclusive 
grant  by  county,  void. 
—As  to  marriage. 

Cited  in  Saxon  v.  Wood,  4  Ind.  App.  242,  30  N.  E.  797,  holding  promise  of 
marriage  based  upon  immoral  consideration,  void. 

Cited  in  reference  note  in  81  A.  S.  R.  639,  on  contracts  in  restraint  of  marriage. 

Cited  in  note  in  104  A.  S.  R.  919,  920,  on  invalidity  of  marriage  brokerage  con- 
tracts. 

—  Insurance  contract. 

Cited  in  Quillian  v.  Johnson,  122  Ga.  49,  49  S.  E.  801,  holding  policy  taken 
out  by  one  on  life  in  which  he  has  no  insurable  interest,  7oid. 

—  Mortgage. 

Cited  in  Reagan  v.  First  Nat.  Bank,  167  Ind.  623,  61  N.  E.  675,  holding  mort- 
gage invalidated  in  toto  for  fraud  as  to  part. 

48  AM.  RBP.  155,  CHICAGO  &  W.  M.  R.  CO.  v.  MNARD,  94  IND.  819. 
Rights  as  to  crops. 

Cited  in  Lynch  v.  Sprague  Roller  Mills,  51  Wash.  535,  99  Pac.  578,  on  title 
to  crops  under  contract  of  sale  of  land. 

—  As  between  landlord  and  tenant. 

Cited  in  Sullivan  v.  O'Hara,  1  Ind.  App.  269,  27  N.  £.  690,  holding  that  tenant's 
right  to  crops  is  not  forfeited  because  of  acts  of  waste;  Shaffer  v.  Stevens,  14.> 
Ind.  295,  42  N.  E.  620,  holding  tenant  paying  rent  in  crops  entitled  to  exclusive 
possession  until  time  of  delivery;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  119  Ind. 
273,  4  L.RJl.  549,  21  N.  E.  753,  holding  that  parties  to  agreement  to  work  land 
on  shares  are  tenants  in  common  of  crops;  Kamerick  v.  Castleman,  23  Mo.  App. 
481,  holding  owner  leasing  on  shares  is  not  guilty  of  trespass  by  entering  land 
for  crops;  Perry  v.  Hamilton,  138  Ind.  271,  35  N.  E.  836,  denying  right  of  land- 
lord to  enjoin  tenant  from  removing  crops  as  injury  to  freehold. 
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Cited  in  reference  notes  in  24  A.  a  R.  437;  7  A.  8.  R.  172,— on  title  to  crop 
under  lease  by  which  rent  is  payable  in  portion  of  crops. 
Bight  of  tenant  to  maintain  trespass. 

Cited  in  New  York,  C.  &  St.  L.  R.  Go.  v.  Auer,  106  Ind.  219,  66  A.  R.  784,  6 
N.  £.  330,  holding  tenant  in  possession  entitled  to  maintain  action  for  injury 
to  leased  property. 

48  AM.  RBP.  162,  GREGORY  ▼.  STATE,  94  IND.  284. 
VaUdity  of  statute. 

ated  in  Baltimore  4^  0.  R.  Co.  v.  Whiting,  161  Ind.  228,  68  N.  E.  266,  holding 
that  act  giving  town  clerk  powers  of  justice  of  peace  is  not  Y<Ad  as  grant  of 
judicial  power;  Kuntz  ▼.  Sumption,  117  Ind.  1,  2  L.ILA.  656,  19  N.  £.  474,  hold- 
ing statute  empowering  board  of  equalization  to  change  assessed  valuations, 
void;  Pressley  ▼.  Lamb,  106  Ind.  171,  4  N.  £.  682;  State  ex  rel  Hovey  ▼.  Noble, 
118  Ind.  360,  10  A.  S.  R.  143,  4  LJLA.  101,  21  N.  £.  244,-^olding  statute  ap- 
pointing judges,  void;  Langenberg  ▼.  Decker,  131  Ind.  471,  16  LJELA.  108,  31  N.  £. 
190,  holding  act  empowering  tax  board  to  impose  fines  for  contempt,  void. 
Acts  or  powers  of  public  officers. 

ated  in  Elmore  v.  Overton,  104  Ind.  648,  64  A.  R.  343,  4  N.  E.  197,  holding 
county  superintendent  of  schools  acts  judicially  in  licensing  teachers  and  there- 
fore is  not  liable  for  refusal  to  grant  license;  Vandercook  v.  Williams,  106  Ind. 
346,  8  N.  E.  113,  holding  county  auditor  authorized  to  add  omitted  property  to 
tax  list;  Campbell  v.  Monroe  County,  118  Ind.  119,  20  N.  E.  772,  denying  power  of 
county  auditor  to  increase  assessment  for  construction  of  road. 

Cited  in  notes  in  79  A.  D.  474,  on  distinction  between  judicial  and  ministerial 
acts  of  quasi  judicial  ofllcers;  1  LJl.A.(N.S.)  849,  on  power  of  clerk  of  court  to 
take  baU. 
—  Oonrts. 

Cited  in  Smythe  v.  Boswell,  117  Ind.  366,  20  N.  E.  263,  sustaining  power  of 
court  to  grant  right  of  appeal  after  expiration  of  statutory  limit;  Carmody  v. 
State,  105  Ind.  646,  6  N.  E.  679,  holding  that  power  of  court  to  fix  amount  of 
bail  required  during  term  is  not  affected  by  right  of  accused  to  discriminating 
judgment  as  to  bail;  Smith  v.  Myers,  109  Ind.  1,  68  A.  R.  376,  9  N.  E.  692, 
denying  power  of  court  to  enjoin  secretary  of  state  from  delivering  election  re- 
turns to  speaker  of  house. 

Cited  in  note  in  79  A.  D.  473,  on  ministerial  act  of  judicial  officer. 
WhMt  Is  a  ministerial  act. 

ated  in  Carroll  County  v.  Justice,  133  Ind.  89,  36  A.  S.  R.  628,  30  N.  K  1085, 
holding  approval  of  bond  to  secure  expense  of  survey  of  road,  ministerial  act. 

48  AM.  REP.   167,  CUMMINGS  v.  PLUMMER,  94  IND.   402. 
Construction  of  term  '^children*'  In  will. 

Cited  in  Pugh  v.  Pugh,  105  Ind.  662,  6  N.  E.  673;  West  v.  Rassman,  136  Ind. 
278,  34  N.  E.  991;  Culp  v.  Culp,  142  Ind.  169,  41  N.  E.  363,— holding  that  term 
children  used  in  will  does  not  include  grand  children;  Bray  v.  Miles,  28  Ind.  App. 
432,  65  N.  E.  510  (dissenting  opinion),  on  question  whether  word  children  in 
will  includes  grand  children. 

Cited  in  reference  note  in  10  A.  S.  R.  69,  on  construction  of  words  "children** 
and  ''grand  children"  in  wills. 

Cited  in  note  in  8  L.R.A.  746,  on  definition  of  word  "children"  as  used  in  wilL 
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4S  AH.  REP.  171,  HUDEL80N  t.  STATE,  94  IND.  426. 
Wbat  constitutes  m  lottery. 

Cited  in  United  States  v.  Rosenblum,  121  Fed.  180,  holding  that  guessing  con- 
test as  to  number  of  cigarettes  on  which  tax  paid  during  certain  month,  estimates 
to  be  accompanied  with  cigarette  coupons  of  certain  brand,  is  not  lottery;  Waite 
▼.  Press  Pub.  Asso.  11  LJIJ^.(N.S.)  609,  86  C.  a  A.  676,  12  A.  4^  E.  Ann.  Cas. 
319,  166  Fed.  68,  holding  guessing  contest  on  results  of  election,  one  making  es- 
timate nearest  correct  to  receive  prize,  lottery;  Meyer  v.  State,  112  Ga.  20,  81 
A.  S.  R.  17,  61  LJELA.  496,  37  S.  E.  96,  holding  merchant  giving  certain  class  of 
customers  right  to  secure  prizes  by  placing  coin  in  machine,  guilty  of  maintain- 
ing lottery;  Equitable  Loan  &  Secur.  Co.  v.  Waring,  117  Ga.  699,  97  A.  S.  R. 
177,  62  L.R^  93,  44  S.  E.  320,  holding  contract  by  loan  company  to  pay  holder 
of  certificate  certain  sum  at  expiration  of  given  period  in  consideration  of  month- 
ly payments,  b  not  void;  Lynch'  v.  Rosenthal,  144  Ind.  86,  66  A.  S.  R.  168,  31 
IjJBLA.  836,  42  N.  E.  1103,  holding  sale  of  land  void  where  location  and  size  to 
be  determined  by  lot;  Washington  Glass  Co.  y.  Mosbaugh,  19  Ind.  App.  106,  49 
N.  E.  178,  holding  that  sale  of  land  for  price  to  be  apportioned  among  purchasers 
by  lot,  valid;  Davenport  v.  Ottawa,  64  Kan.  711,  46  A.  S.  R.  303,  39  Pac  708, 
holding  one  selling  goods  with  key  to  box  advertised  to  contain  money,  entitling 
purchaser  receiving  right  key  to  contents,  guilty  of  keeping  lottery;  Quatsoe 
V.  Eggleston,  42  Or.  316,  71  Pac.  66,  holding  contract  by  advertiser  to  furnish 
tickets  to  merchant  entitling  holder  of  highest  number  to  prize,  is  not  lottery; 
People  ex  rel.  Ellison  v.  Lavin,  179  N.  Y.  164,  66  L.RwA.  601,  71  N.  E.  763,  1  A.  A 
E.  Ann.  Cas.  166,  18  N.  T.  Crim.  Rep.  480  (reversing  93  App.  Div.  202,  87  N.  Y. 
Supp.  776),  holding  scheme  for  distribution  of  money  and  cigafB  among  purchas- 
ers of  certain  brand  who  estimate  most  closely  number  of  cigars  of  all  brands  on 
which  tax  paid,  lottery;  Re  Cullinan,  114  App.  Div.  664,  99  N.  Y.  Supp.  1097. 
holding  maintenance  of  slot  machine  in  saloon  into  which  nickel  mig^t  be  dropped 
entitling  one  to  trade  to  extent  of  five  cents  or  more,  lottery. 

Cited  in  notes  in  48  A.  R.  628;  11  L.RJ^.(N.S.)  Oil, — on  guessing  contest  as 
lottery;  50  A.  R.  306;  16  A.  S.  R.  48,— on  what  constitutes  lottery. 
liottery  or  raffle  as  indictable  offense. 

Cited  in  Johnson  t.  State,  88  Ala.  66,  8  So.  790,  holding  one  conducting  raffle 
indictable  under  statute. 

Cited  in  note  in  7  L.R.A.  603,  on  criminal  prosecution  for  publishing  lottery 
scheme. 
Jurors  as  Judges  of  law  and  fact. 

Cited  in  Anderson  v.  State,  104  Ind.  476,  6  N.  E.  711;  Myers  v.  State,  121  Ind. 
15,  22  N.  E.  781, — holding  that  jury  as  judges  of  law  and  fact  in  assault  case 
IS  not  bound  to  follow  erroneous  direction  of  court;  State  v.  Heacock,  106  Iowa, 
191,  76  N.  W.  664,  holding  that  jury  entitled  to  judge  law  and  facts  in  libel 
action  is  not  bound  to  follow  charge  unless  correct;  Sparf  v.  United  States,  166 
U.  S.  61,  39  L.  ed.  343,  16  Sup.  Ct.  Rep.  273  (dissenting  opinion),  on  jury  as 
judges  of  law  and  facts  in  criminal  case. 

Oted  in  note  in  42  A.  S.  R.  298,  on  jury  as  judges  of  law  and  fact  in  criminal 
libel. 

48  AM.  RBP.  1T5,  BYBES:  ▼.  8TATK,  94  IND.  44S. 
Municipal  power  over  streets. 

Cited  in  notes  in  126  A.  S.  R.  847,  on  right  of  city  to  authorise  private  bridge 
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or  passageway  over  public  street;  39  LJLA.  662,  on  munieipal  power  over  build- 
ings and  fences  as  nuisances  affecting  highways;  23  LJELA.(N.S.)  159,  on  right 
of  municipality,  without  express  power  to  permit  private  overhead  bridge  across 
street;  15  L.RA.  488,  on  building  over  right  of  way. 

\lliat  constitutes  a  nuisance  in  street. 

Cited  in  Costello  v.  SUte,  108  Ala.  45,  35  LJELA.  303,  18  So.  820,  holding  per- 
manent use  of  street  for  fruit  stand,  nuisance;  State  v.  Southern  Indiana  Gas 
Co.  169  Ind.  124,  81  N.  £.  1149,  13  A.  &  E.  Ann.  Cas.  908,  holding  obstructions 
in  highway,  nuisance;  State  v.  Baltimore,  0.  &  C.  R.  Co.  120  Ind.  298,  22  N.  E. 
307,  holding  obstruction  of  street  by  train,  nuisance;  Valparaiso  y.  Bozarth,  15^ 
Ind.  536,  47  L.R.A.  487,  55  N.  E.  439,  holding  house  encroaching  in  street,  per 
se  nuisance;  Zimmerman  v.  State,  4  Ihd.  App.  583,  31  N.  E.  550,  holding  fence 
in  highway,  nuisance;  Wheeler  v.  Ft.  Dodge,  131  Iowa,  566,  9  L.RJL(N.S.)  146, 
108  N.  W.  1057,  holding  exhibition  on  wire  in  public  street,  nuisance. 

Cited  in  note  in  107  A.  S.  R.  246,  on  bridges,  viaducts,  and  approaches  thereto 
as  public  nuisance. 
Question  of  nuisance  as  one  of  fact. 

Cited  in  note  in  36  LbR.A.  594,  on  question  of  nuisances  declared  such  by  mu- 
nicipality as  one  of  fact. 
Right  to  prevent  obstruction  of  street. 

Cited  in  Perry  v.  Castner,  124  Iowa,  386,  66  LJLA.  160,  100  N.  W.  84,  2  A. 
&  E.  Ann.  Cas.  363,  sustaining  rig^t  to  enjoin  construction  of  area  in  walk  there- 
by injuring  approach  to  neighbor's  premises. 
Right  to  build  bay  windows  into  passaireway. 

Cited  in  reference  note  in  54  A.  R.  473,  on  right  to  build  bay  windows  into 
passageway  reserved  by  deed. 
Driving  or  riding  on  walk  as  punishable. 

Cited  in  Indianapolis  v.  Higgins,  141  Ind.  1,  40  N.  E.  671,  holding  driving 
horse  upon  walk,  punishable  by  statute;  Whiting  v.  Doob,  152  Ind.  157,  62  N  S. 
759,  holding  riding  bicycle  on  walk  punishable  by  statute. 
Waiver  of  error  at  trial. 

Cited  in  Fairbanks  v.  Meyers,  98  Ind.  92;  Norton  v.  State,  106  Ind.  163,  6 
N.  E.  126,— holding  error  at  trial  waived  by  failure  to  discuss  same  on  appeal. 

48  AM.  REP.   179,  CINCINNATI,  H.  i^  I.  R.  CO.  v.  EATON,   94  IND. 

474. 
Elements  of  damage. 

Cited  in  Costello  v.  St.  Louis  Transit  Co.  119  Mo.  App.  391,  96  S.  W.  425, 
holding  woman  passenger  injured  by  sudden  starting  of  car  entitled  to  recover 
for  physical  inconvenience  caused. 

Cited  in  reference  notes  in  48  A.  R.  622,  on  damages  proximately  resulting; 
8  A.  S.  R.  718,  on  elements  of  damages  for  personal  injuries. 
—  Ejection  or  carrying  past  station. 

Cited  in  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lockhart,  79  Ala.  315,  holding  fright 
element  of  damages  in  action  for  carrying  passenger  past  destination;  Lake 
Erie  &  W.  R.  Co.  v.  Close,  5  Ind.  App.  444,  32  N.  E.  588,  holding  carrier  wrong- 
fully expelling  passenger  from  train,  liable  for  injury  by  exhaustion  while  mak- 
ing trip  on  foot;  New  York,  C.  &  St.  L.  R.  Co.  v.  Doane,  115  Ind.  435,  7  A.  S.  R. 
461,  1  L.R.A.  157,  17  N.  E.  918,  holding  carrier  taking  passenger  past  station 
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liable  for  injury  sustained  while  walking  back;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
Co.  V.  Kinsley,  27  Ind.  App.  135,  87  A.  S.  R.  245,  60  N.  E.  169,  holding  humil- 
iation suffered,  element  of  damages  in  action  against  carrier  for  refusal  to  per- 
mit passenger  to  board  train. 

Cited  in  reference  note  in  50  A.  R.  529,  on  negligence  of  carrier  in  carryini; 
passenger  past  station  as  proximate  cause  of  sickness  from  resulting  exposure. 

Cited  in  notes  in  17  L.R.A.(N.S.)  1226,  on  measiu-e  of  damages  for  carry in;:^ 
passenger  beyond  destination;  17  LJl.A.(N.S.)  1228,  on  state  of  weather  as 
affecting  measure  of  damages  for  carrying  passenger  beyond  destination;  17 
L.R.A.(N.S.)  1230,  on  peril  as  affecting  measure  of  damages  for  carrying  pas- 
senger beyond  destination;  5  E.  R.  C.  428,  on  liability  of  carrier  for  breach  of 
contract  of  carriage. 
Liability  for  negligent  injury. 

Cited  in  McNamara  t.  Clintonville,  62  Wis.  207,  51  A.  R.  722,  22  N.  W.  472. 
holding  village  failing  to  repair  defective  walk  liable  to  one  injured  although 
damages  increased  by  diseased  condition  of  injured  person;  Indianapolis,  P.  & 
C.  R.  Co.  V.  Pitzer,  109  Ind.  179,  58  A.  R.  387,  6  N.  E.  310,  holding  railroad  com- 
pany liable  for  running  down  7-year  old  boy  who  could  be  seen  three  fourths  of 
mile  by  engineer. 

—  To  passenger. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Acres,  108  Ind.  548,  9  N.  E.  453,  holding 
action  in  tort  maintainable  for  carrier's  refusal  to  carry  passenger;  Seaboard 
Air  Line  R.  Co.  y.  Scarborough,  52  Fla.  425,  42  So.  706;  Indianapolis  &  St.  L. 
R.  Co.  ▼.  Howerton,  127  Ind.  236,  26  N.  E.  792,— holding  carrier  liable  for  eject- 
ing young  passenger  for  refusal  to  pay  second  fare;  Louisville,  N.  A.  &  C.  R. 
Co.  y.  Falvey,  104  Ind.  409,  3  N.  E.  389,  holding  one  injured  by  negligence  of 
carrier  entitled  to  recover  although  injury  was  increased  by  predisposition  to 
disease;  Indiana  R.  Co.  v.  Feirick,  158  Ind.  621,  64  N.  E.  221,  denying  lialnlity 
of  carrier  for  injury  to  one  after  alighting  at  wrong  place  by  mistake. 
Proximate  cause  of  injury  or  death. 

Cited  in  Bloom  v.  Franklin  L.  Ins.  Co.  97  Ind.  478,  49  A.  R.  469,  holding  wrong- 
ful assault  resulting  in  death,  proximate  cause  thereof  forfeiting  insurance  pol- 
icy; Coy  y.  Indianapolis  Gas  Co.  146  Ind.  655,  36  L.R.A.  535,  46  N.  E.  17,  hold- 
ing gas  company  agreeing  to  supply  gas  liable  for  sickness  resulting  from  cold 
due  to  refusal  to  furnish  supply. 

Cited  in  note  in  52  A.  R.  159,  on  proximate  and  remote  cause  as  applicable 
to  carrier's  liability. 

—  As  qnestlon  for  Jury. 

ated  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Klitch,  11  Ind.  App.  290,  37  N.  E. 
560,  holding  question  whether  negligence  of  carrier  in  discharging  passenger  at 
wrong  station  proximate  cause  of  injury  from  cold,  for  jury;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Patterson,  37  Tud.  App.  617,  75  N.  E.  857,  holding  question 
whether  negligence  in  failure  to  provide  safe  tools  proximate  cause  of  injury 
to  servant,  for  jury. 

48  AM.  REP.   185,  NORTBTWESTERN  MUT.  F.  INS.  CO.  y.  BIiANKBN- 

SHIP,   94  INB.   585. 
Equity  Jurisdiction  oyer  estates  of  Idiots  and  lunatics. 

Cited  in  note  in  1  LJCA.  611,  on  equity  jurisdiction  over  estates  of  idiots 
and  lunatics. 
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Validity  of  contract  of  Insane  person. 

Cited  in  LouisviUe,  N.  A.  4^  C.  R.  Co.  v.  Herr,  136  Ind.  591,  35  N.  E.  556,  hold- 
ing release  of  damage  by  insane  person,  void;  Spaulding  t.  Sones,  11  Ind.  App. 
562,  39  N.  K  526,  holding  note  given  by  insane  person  for  necessaries,  valid. 

Cited  in  note  in  6  E.  R.  C.  76,  on  validity  of  contract  between  lunatic  and  one 
without  knowledge  of  his  insanity. 
—  Deed  or  mortgage. 

Cited  in  Hull  v.  Louth,  109  Ind.  315,  58  A.  R.  405,  10  N.  E.  270,  holding  deed 
by  insane  person  for  which  no  consideration  paid,  void;  Physio-Medical  Col- 
lege V.  Wilkinson,  108  Ind.  314,  9  N.  E.  167;  McMillan  ▼.  Deering,  139  Ind.  70, 
38  N.  E.  398,— holding  deed  by  one  never  adjudged  insane,  voidable;  Mtna,  ij, 
Ins.  Co.  V.  Sellers,  154  Ind.  370,  77  A.  S.  R.  481,  56  N.  E.  97,  holding  mortgage 
by  insane  person  not  under  guardianship,  voidable. 
IVho  may  avoid  deed  or  contract  of  Insane  person. 

Cited  in  Ashmead  v.  Reynolds,  127  Ind.  441,  26  N.  E.  80,  holding  heirs  of  in- 
sane person  entitled  to  avoid  latter's  deed;  Gillen waters  v.  Campbell,  142  Ind. 
529,  41  N.  E.  1041,  holding  one  privy  in  blood  entitled  to  avoid  contract  of  in- 
sane person. 
Inconsistency  between  special  and  general  verdict. 

Cited  in  Qrand  Rapids  &  I.  R.  Co.  v.  McAnnally,  98  Ind.  412;  Louisville,  N.  A. 
4^  C.  R.  Co.  V.  Kane,  120  Ind.  140,  22  N.  E.  80;  Cincinnati,  H.  4^  L  R.  Co.  v. 
Cregor,  150  Ind.  625,  50  N.  E.  760;  Baker  v.  Butte  City  Water  Co.  28  Mont. 
222,  104  A.  S.  R.  683,  72  Psc.  617;  Cleveland,  C.  C.  4^  St.  L.  R.  Co.  v.  MiUer, 
165  Ind.  381,  74  N.  E.  609, — ^holding  that  inconsistency  of  special  findings  with 
general  verdict  is  no  ground  for  new  trial. 

48  AM.  REP.    19S,  HAUGH'S  APPEAIi,   IDS  PA.   4%. 

Use  of  one*8  property  to  Injury  of  another. 

Cited  in  reference  note  in  12  A.  S.  R.  126,  on  injuries  to  another's  property 
through  use  of  one's  own. 

Cited  in  note  in  25  E.  R.  C.  84,  on  duty  of  owner  to  exercise  reasonable  pre- 
caution in  use  of  premises. 
liiabillty  for  foaling  subterranean  water. 

Cited  in  note  in  19  L.R.A.  96,  on  liability  for  fouling  subterranean  water. 
What  constitutes  a  nuisance. 

Cited  in  Com.  v.  Yost,  11  Pa.  Super.  Ct.  323,  holding  pollution  of  drinking 
water,  nuisance;  Smith  v.  Baker,  3  Pa.  Dist.  R.  626,  14  Pa.  Co.  Ct.  65,  holding 
stagnant  pools  of  drainage  matter  in  yard,  nuisance;  Bryn  Mawr  Hotel  Co.  v. 
Baldwin,  12  Montg.  Co.  L.  Rep.  145,  holding  deposit  of  sewage  upon  another's 
land  is  an  injurious  and  actionable  wrong;  Rosenblit  v.  Philadelphia,  28  Pa. 
Super.  Ct.  587,  on  maintaining  plastered  ceiling  in  defective  condition  as  nui- 
sance; TuU  V.  Lanning,  24  Montg.  Co.  L.  Rep.  108,  on  right  to  abate  slight 
leakage  from  cesspool. 

Cited  in  reference  note  in  25  A.  S.  R.  551,  on  pollution  of  underground  water 
as  nuisance. 
Abatement  of  nuisance. 

Cited  in  Letts  v.  Kossler,  54  Ohio  St.  73,  40  L.R.A.  177,  42  N.  £.  763,  denying 
right  to  compel  removal  of  "spite"  fence;  Lowe  v.  Prospect  Hill  Cemetery  Asso. 
58  Neb.  94,  46  L.R.A.  237,  78  N   W.  488,  sustaining  right  to  enjoin  use  of  cer- 
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tain  lands  for  cemetery  on  ground  of  nuisance;  Evans  y.  Reading  Chemical 
Fertilizing  Co.  160  Pa.  209,  28  Atl.  702,  on  power  of  equity  to  restrain  opera- 
tion of  bone  boiling  establishment  as  nuisance;  Bensooter  v.  Huntington  Valley 
Camp  Meeting  Asso.  10  Kulp,  356,  on  equity  jurisdiction  of  suit  to  enjoin  privy 
nuisance. 

Cited  in  reference  note  in  26  A.  S.  R.  345,  on  injunction  to  restrain  pollution 
of  waters. 

48  AM.  KEF.  196,  AMERICAN  S.  S.  CO.  T.  I/ANDRETH,  102  PA.  181. 
Beclarations  of  a^nt. 

Cited  in  note  in  131  A.  S.  R.  330,  on  declarations  and  acts  of  agents. 
—As  part  of  res  gestse. 

Cited  in  First  Nat.  Bank  v.  North,  6  Dak.  136,  41  N.  W.  736,  holding  declara- 
tions of  mortgagee's  agent  as  to  validity,  made  three  days  after  execution,  in- 
admissible to  bind  mortgagee;  La  Rue  v.  St.  Anthony  &  D.  Elevator  Co.  3  S.  D. 
637,  54  N.  W.  806,  holding  declarations  of  agent  of  elevator  company  made  as 
from  whom  wheat  was  purchased,  made  after  same  mingled  with  other,  inad- 
missible to  bind  principal;  Havens  v.  R.  L  Suburban  R.  Co.  26  R.  L  48,  68  Atl. 
247,  3  A.  ft  E.  Ann.  Cas.  617,  holding  that  statement  of  general  manager  of  street 
car  company  made  morning  after  accident  that  motorman  unskilled,  inadmissible 
as  part  of  res  gestae;  Corscallen  v.  Coeur  D'  Alene  v.  St.  J.  Transportation  Co. 
15  Idaho,  444,  98  Pac.  622,  16  A.  &  E.  Ann.  Cas.  544,  on  declarations  of  agent 
after  accident  as  part  of  res  gestse;  McCullough  v.  Philadelphia  Rapid  Transit 
Co.  16  Pa.  Dist.  R.  613,  on  decUurations  of  driver  of  vehicle  in  oollision  with  trol- 
ley in  talk  with  motorman  after  extricating  himself  from  wreck  is  not  part  of 
res  geste. 

Cited  in  notes  in  58  A.  R.  666,  as  to  when  declturations  of  agents  are  part  of 
res  gestee;  11  E.  R.  C.  292,  on  the  doctrine  of  res  gestae. 
Xhrldence  as  to  condition  of  injured  person. 

ated  in  Lombard  &  S.  Street  Pass.  R.  Co.  v.  Christian,  124  Pa.  114,  16  Atl. 
^28,  23  W.  N.  C.  273,  19  Pittsb.  L.  J.  N.  S.  404,  46  Phila.  Leg.  Int.  210,  holding 
evidence  of  witness  as  to  physical  condition  of  passenger  injured  by  being  thrown 
off,  admissible. 
Opinion  evldenoe  as  to  safety  of  platform. 

Cited  in  Graham  v.  Pennsylvania  Co.  139  Pa.  149,  12  Llt.A.  293,  21  Atl.  151, 
27  W.  N.  C.  297,  21  Pittsb.  L.  J.  N.  S.  249,  48  Phila.  Leg.  Int.  117,  holding  opin- 
ion of  witnesses  as  to  whether  railroad  platform  safe  or  not,  inadmissible  in  ac- 
tion for  injuries. 
Duty  of  passenger  carriers  on  water. 

Cited  in  note  in  64  A.  D.  524,  on  duty  of  carriers  of  passengers  by  steamshipn 

AB  AM.  REP.    199,  HOLT  v.  OVMMTNGS,    102   PA.   212. 

liiablllty  of  boat  owners. 

Cited  in  notes  in  31  A.  S.  R.  805,  on  liability  of  shipowner  for  injuries  from 
<>fficers  of  the  ship;  31  A.  S.  R.  806,  on  owner's  liability  for  officer's  failure  to 
perform  dnty  due  from  owner  to  seamen. 
—  For  medical  aid  to  seaman. 

ated  in  Scarff  v.  Metcalf,  107  N.  Y.  211,  1  A.  S.  R.  807,  18  N.  E.  796;  Sanders 
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V.  Stimson  Mill.  Co.  32  Wash.  627,  73  Pac.  688,— holding  seaman  injured  in 
service  entitled  to  recover  of  owners  of  boat  sum  paid  for  medical  attendance. 

Cited  in  notes  in  28  L.R.A.  553;  4  L.R.A.(N.S.)  71,  on  what  persons  are  within 
scope  of  rule  as  to  duty  to  provide  medical  aid  for  seamen;  28  L.RJ^.  555,  on 
effect  of  hospital  treatment  on  master's  duty  to  furnish  medical  aid  to  seamen ; 
4  LJl.A.(N.S.)  77,  on  statutory  duty  to  provide  medical  aid  for  seamen;  4  LJl^A. 
(N.S.)  77,  on  duration  of  obligation  to  provide  medical  aid  for  seamen  where  na 
fault  on  part  of  shipowner  or  his  agents  is  shown. 
Power  of  general  manager  of  corporation. 

Cited  in  Baines  v.  Coos  Bay  Nav.  Co.  45  Or.  307,  77  Pac.  400,  holding  general 
manager  of  corporation  owning  most  of  stock  authorized  to  issue  negotiable 
paper. 
Who  are  "laborers." 

Cited  in  Ellis  v.  United  States,  206  U.  S.  246,  61  L.  ed.  1047,  27  Sup.  Ct.  Rep. 
600,  11  A.  &  E.  Ann.  Cas.  589,  holding  that  men  employed  on  dredges  in  harbor 
are  not  laborers  within  statute  relating  to  hours  of  employment. 

48  AM.  RBP.  a04,  POIiLOCK  ▼.  UNITCD  STATES  MUT.  AOCI.  A8SO. 

loa  PA.  aso. 

Construction  of  insurance  contracts. 

Cited  in  note  in  14  E.  R.  C.  22,  on  rules  of  construction  of  contracts  o#  insur> 
anee. 
Effect  of  suicide  clause  In  life  policy. 

Cited  in  note  in  3  L.R.A.  486,  on  effect  of  suicide  clause  in  life  policy. 

Death  or  Injuries  covered  by  terms  of  policy. 

Cited  in  Evans  v.  Phoenix  Mut.  Relief  Asso.  9  Lane.  L.  Rev.  59,  1  Pa.  Dist.  R. 
27,  holding  condition  in  policy  providing  for  forfeiture  in  case  of  death  by  un- 
lawful act  not  violated  by  death  while  trespassing  on  train. 

Cited  in  notes  in  54  A.  R.  302,  on  what  is  accident  within  insurance  contract; 
8  A.  S.  R.  765;  9  L.R.A.  371, — on  death  by  external,  violent,  and  accidental  means 
as  applied  to  accident  insurance;  36  A.  S.  R.  859,  on  exception  in  life  insurance 
policy  of  peril  incurred  by  mistake. 
—  Taking  poison. 

Cited  in  McGlother  v.  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  318,  60  U.  S.  App. 
705,  89  Fed.  685,  holding  drinking  poison  under  belief  that  same  harmless,  within 
clause  of  policy  exempting  company  in  case  of  death  from  poison;  Healey  v.  Mu- 
tual Acci.  Asso.  133  111.  556,  23  A.  S.  R.  637,  9  L.R.A.  371,  25  N.  E.  52,  holding 
death  by  drinking  poison  by  mistake,  death  by  accidental  means  within  spirit  of 
policy;  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  642,  52  A.  S.  R.  355,  43  N.  E.  765,' 
holding  that  drinking  carbolic  acid  by  mistake  for  peppermint  is  not  within 
clause  in  policy  relating  to  death  from  "taking  poison;"  Healy  v.  Mutual  Acci. 
Asso.  35  111.  App.  17,  holding  death  by  accidentally  drinking  poison,  not  within 
condition  in  policy  exempting  from  liability  in  case  of  death  by  bodily  injuries 
from  violent  or  accidental  means;  Early  v.  Standard  Life  &  Acci.  Ins.  Co.  113 
Mich.  58,  67  A.  S.  R.  445,  71  N.  W.  500,  holding  that  exception  in  accident  policy 
of  death  or  injuries  resulting  from  poison  extends  to  case  where  same  was  ad- 
ministered by  druggist  by  mistake;  Decell  v.  Fidelity  &  C.  Co.  176  Mo.  253,  75 
S.  W.  1102,  holding  death  by  overdose  of  morphine  taken  to  abate  pain  em- 
braced within  policy  insuring  against  bodily  injuries  9ustain?d  through  external 
or  accidental  means;  Maryland  Casualty  Co.  v.  Hudgins,  97  Tex.  124, 104  A.  S.  R. 
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867,  64  L.R.A.  349,  76  S.  W.  745,  1  A.  &  E.  Ann.  Cas.  252,  denying  right  to 
recover  for  death  by  eating  spoiled  oysters  in  action  on  policy  containing  ex- 
•oeption  in  caae  of  death  by  poison. 

Cited  in  reference  note  in  52  A.  S.  R.  363,  on  effect  of  taking  poison  on  acci- 
dent insurance. 

—  Inhalation  of  gas. 

Cited  in  Pickett  v.  Pacific  Mut.  L.  Ins.  Co.  144  Pa.  79,  27  A.  S.  R.  618,  13 
L.R.A.  661,  22  Atl.  871,  28  W.  N.  C.  456,  48  Phila.  Leg.  Int.  487,  denying  right 
to  recover  for  death  of  one  asphyxiated  while  working  in  well  in  action  on  policy 
exempting  from  liability  in  case  of  death  by  inhalation  of  gas;  Fidelity  &  C.  Co. 
V.  Lowenstein,  46  L.R.A.  450,  38  C.  C.  A.  29,  97  Fed.  17  (dissenting  opinion),  ' 
on  death  by  inhaling  gas  while  asleep  as  within  policy  exempting  from  liability 
in  case  of  death  from  poison  taken  or  inhaled. 

Cited  in  note  in  2  L.R.A.(N.S.)  169,  on  liability  of  insurance  company  for 
•death  from  inhalation  of  gas. 

48   AM.   REP.   205,   BURKHARD  t.   TRAVELERS*   INS.   CO.    IDS    PA. 

262. 
Construction  of  insurance  policies  and  laws  of  companies. 

Cited  in  Farner  v.  Massachusetts  Mut.  Acci.  Asso.  219  Pa.  71,  123  A.  S.  R. 
«21,  67  Atl.  927,  32  Pa.  Co.  Ct  204,  36  Pittsb.  L.  J.  N.  S.  334,  on  construction  of 
policy  so  that  it  may  be  upheld;  Schmidt  v.  German  Mut.  Ins.  Co.  4  Ind.  App. 
340,  30  N.  E.  939;  Woodmen  of  the  World  v.  Gilliland,  11  Okla.  384,  67  Pac. 
485;  Hendel  v.  Reverting  Fund  Assur.  Asso.  2  Pa.  Dist.  R.  116;  Maynard  v.  Lo- 
comotive Engineers'  Mut.  Life  &  Acci.  Asso.  16  Utah,  145,  67  A.  S.  R.  602,  51  Pac. 
259, — ^holding  that  by-laws  of  insurance  order  must  be  construed  most  favorable 
to  insured;  Rogers  v.  Phenix  Ins.  Co.  121  Ind.  670,  23  N.  E.  498,  holding  that 
ambiguous  language  of  policy  will  be  construed  most  favorable  to  insured;  Wolf 
V.  District  Grand  Lodge,  No.  6,  I.  0.  B.  B.  102  Mich.  23,  60  N.  W.  445,  holding 
insured  entitled  to  most  favorable  construction  of  inconsistent  provisions  of  con- 
stitution of  mutual  benefit  society;  Steel  v.  Phenix  Ins.  Co.  2  C.  C.  A.  463,  7 
U.  S.  App.  325,  51  Fed.  715,  holding  that  condition  in  policy  that  no  suit  shall 
be  brought  after  lapse  of  12  months,  means  12  months  from  date  when  loss  pay- 
able. 

Cited  in  notes  in  75  A.  D.  563,  on  liberal  construction  of  insurance  policies  in 
favor  of  assured;  9  L.R.A.  372,  on  unintended  act  not  being  within  exception  in 
accident  insurance  policy;  11  L.R.A.  341,  on  construction  of  insurance  con- 
tracts; 13  L.R.A.  263,  on  interpretation  of  contract  of  insurance. 

—  Cause  of  death  or  accident  generally. 

Cited  in  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296,  25  A.  S.  R.  269,  26  Pac. 
774,  holding  hernia  caused  by  accidental  means  covered  by  policy  covering  death 
by  accidental  means  except  hernia;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  661, 
60  S.  W.  492,  holding  intentional  killing  of  insured  by  another  within  policy 
covering  accidental  death;  Hoven  v.  Employers*  Liability  Assur.  Corp.  93  Wis. 
201,  32  L.R.A.  388,  67  N.  W.  46,  holding  injury  to  insured  by  fall  of  girder 
l>eing  raised  by  independent  crew  within  policy  against  liability  for  injuries  in 
iron  and  steel  works. 
-—What  constitutes  exposure  to  unnecessary  danger. 

Cited  in  Equitable  Acci.  Ins.  Co.  v.  Osborn,  90  Ala.  201,  13  L.R.A.  267,  9  So. 
669,  holding  stumbling  against  train  when  checking  speed  while  running  for  mail^ 
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not  voluntary  exposure  to  danger;  Fidelity  &  C.  Co.  ▼.  Sittig,  70  111.  App.  245^ 
holding  attempting  to  board  moving  train,  exposure  to  unnecessary  danger; 
Illinois  Commereial  Men'  Asso.  ▼.  Tinsman,  139  III.  App.  307,  holding  crossing^ 
at  pleasure  resort  of  running  stream  about  200  feet  wide  by  using  sagging  cables,, 
exposure  to  unnecessary  danger;  Conboy  ▼.  Railway  Officials  A  E.  Acci.  Asso. 
17  Ind.  App.  62,  60  A.  S.  R.  154,  46  N.  E.  363,  holding  fishing  in  rapidly  flowing^ 
river,  not  exposure  to  unnecessary  danger  where  insured  ignorant  of  holes  tliere- 
in;  Jones  ▼.  United  States  Mut.  Acci.  Asso.  92  Iowa,  652,  61  N.  W.  485,  holding^ 
visiting  bawdy  house  carrying  weapons,  not  exposure  to  unnecessary  danger; 
Smith  V.  .Etna  L.  Ins.  Co.  115  Iowa,  217,  91  A.  S.  R.  163,  56  L.R.A.  271,  88  N.  W. 
•368,  holding  act  in  standing  on  step  of  moving  passenger  car,  not  exposure  to 
unnecessary  danger;  Travelers'  Ins.  Co.  v.  Clark,  109  Ky.  350,  95  A.  S.  R.  374, 
59  S.  W.  7,  holding  act  in  going  to  sleep  near  safety  valve  on  top  of  boiler,  ex- 
posure to  unnecessary  danger;  Garcelon  v.  Commercial  Travelers'  Eastern  Aoci. 
Asso.  195  Mass.  531,  10  L.R.A.(N.S.)  961,  81  N.  E.  201,  holding  passenger's  at- 
tempting to  board  moving  car  by  means  of  side  ladder,  exposure  to  unnecessary 
danger;  Hunt  v.  United  States  Acci.  Asso.  146  Mich.  521,  117  A.  S.  R.  655,  7 
L.R.A.(N.S.)  938,  109  N.  W.  1042, 10  A.  &  E.  Ann.  Cas  449,  holding  one  guilty  of 
exposing  himself  to  unnecessary  danger  by  putting  out  foot  to  prevent  running 
into  wall  while  playing  ball,  thereby  breaking  ankle;  Bean  v  Employers'  Liability 
Assur.  Corp.  50  Mo.  App.  459,  holding  climbing  over  stationary  cars  without 
looking  to  see  whether  engine  attached,  exposure  to  unnecessary  danger;  Jamison 
V.  Cbntinental  Casualty  Co.  104  Mo.  App.  306,  78  S.  W.  812,  holding  flagman 
struck  by  train  guilty  of  exposure  to  unnecessary  danger;  Alter  v.  Union  Casu- 
alty &  Surety  Co.  108  Mo.  App.  169,  83  S.  W.  276,  holding  going  to  business 
through  railroad  yards  instead  of  by  safe  route  which  was  longer,  exposure  to 
unnecessary  danger;  Bateman  v.  Travelers'  Ins.  Co.  110  Mo.  App.  443,  85  S.  W. 
128,  holding  unccmsciously  falling  to  sleep  on  track  not  "voluntary"  exposure 
to  danger;  Comwell  v.  Fraternal  Acci.  Asso.  6  N.  D.  201,  40  L.R.A.  437,  69  N.  W. 
191,  holding  scaling  bank  with  loaded  gun  not  voluntary  exposure  to  unnecessary 
danger;  Rebman  v.  General  Acci.  Ins.  Co.  217  Pa.  518,  10  L.R.A.(N.S.)  957,  65 
Atl.  859,  holding  attempt  of  old  man  to  board  train  moving  at  rate  of  eight  milea 
per  hour,  exposure  to  unnecessary  danger  within  meaning  of  policy;  Diddle  v. 
Continental  Casualty  Co.  65  W.  Va.  170,  22  L.R.A.(N.S.)  779,  63  S.  E.  962, 
holding  exposure  to  unknown  danger,  though  voluntary,  is  not  voluntary  ex- 
posure; Canadian  R.  Acci.  Ins.  Co.  v.  McNevin,  32  Can.  S.  C.  194,  holding  coup* 
ling  cars,  by  one  accustomed  to  it,  is  not  voluntary  exposure  to  unnecessary 
danger;  Alloway  y.  General  Acci.  Ins.  Co.  35  Pa.  Super.  Ct.  371,  on  what  con- 
stitutes unnecessary  exposure  to  risk. 

Cited  in  notes  in  45  A.  R.  318;  3  L.R.A.  444,— ^n  voluntary  exposure  to  un- 
necessary danger  within  accident  policy;  12  A.  S.  R.  272,  274,  on  what  is  death 
by  voluntary  exposure  to  unnecessary  danger,  hazard,  or  perilous  adventure; 
40  L.R.A.  435,  437,  on  consciousness  of  danger  as  affecting  question  of  voluntary 
exposure  to  unnecessary  danger  within  meaning  of  inurance  policy;  40  L.R.A. 
441,  442;  22  L.R.A.  (N.S.)  779,— on  voluntary  exposure  to  unnecessary  danger 
within  meaning  of  insurance  policy. 
—  Exposure  to  obTious  risk. 

Cited  in  Dillon  v.  Continental  Casualty  Co.  130  Mo.  App.  502,  109  S.  W.  89, 
holding  risks  known  to  insured  contemplated  by  policy  relieving  insurer  in  case 
of  ezposurs  to  "obvioua  risk;**  Biehl  v.  General  Acci.  Assur.  Corp.  38  Pa.  Super. 
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Ct  110,  holding  exception  in  policy  ms  to  exposure  to  obTions  risk  does  not  as 
master  of  law  apply  to  act  of  stepping  from  moving  car  to  running  board  thereof. 

—  Accident  or  accidental  means. 

Cited  in  Feder  v.  Iowa  State  Traveling  Men's  Asso.  107  Iowa,  638,  70  A.  S.  R. 
212,  43  L.R^  693,  78  N.  W.  252,  holding  rupture  of  artery  while  insured  reached 
to  close  window  within  policy  covering  accidental  injuries;  Hey  v.  Guarantors' 
Liability  Indemnity  Co.  181  Pa.  220,  69  A,  S.  R.  644,  37  Atl.  402,  40  W.  N.  C. 
423,  28  Pittsb.  L.  J.  N.  S.  21,  holding  loss  of  property  by  freshet  covered  by  pol- 
icy against  accidental  damage;  Union  Casualty  k  Surety  Co.  v.  Harroll,  08  Tenn. 
691,  60  A.  S.  R.  873,  40  S.  W.  1080,  holding  that  death  results  from  accidental 
means  within  policy  where  insured  shot  wnile  advancing  toward  slayer  in  threat- 
ening manner;  Taylor  v.  General  Acci.  Assur.  Corp.  208  Pa.  439,  57  Atl.  830,  on 
death  from  unknown  cause  as  accident  within  meaning  of  policy. 

Cited  in  note  in  30  L.R.A.  213,  on  what  constitutes  accident  within  meaning 
of  accident  insurance  policy. 

—  Death,  or  injury  on  railroad  roadbed. 

Cited  in  McClure  v.  Great  Western  Acci  Assa  133  Iowa,  224,  119  A.  S.  R. 
698,  8  L.R.A.(N.S.)  970,  110  N.  W.  466,  12  A.  &  E.  Ann.  Cas.  41,  holding  injury 
to  one  while  walking  between  double  tracks  within  policy  limiting  liability  for 
injury  on  roadbed  of  railroad  company;  De  Loy  v.  Travelers'  Ins.  Co.  171  Pa.  1, 
50  A.  S.  R.  787,  32  Atl.  1108,  37  W.  N.  C.  239,  26  Pittsb.  L.  J.  N.  S.  269,  holding 
that  clause  relieving  insurer  in  case  of  death  of  insured  on  roadbed  of  railroad 
does  not  cover  death  while  attempting  to  flag  train;  Beard  v.  Indemnity  Ins.  Co. 
65  W.  Va.  283,  64  S.  E.  119,  on  intention  of  clause  in  policy  exempting  from  lia- 
bility for  injury  while  on  roadbed  or  bridge. 

—  Suicide. 

Cited  in  Northwestern  Mut.  L.  Ins.  Co.  v.  Hazlett,  105  Ind.  212,  66  A.  R.  192, 
4  N.  E.  682,  holding  that  death  caused  by  overdraught  of  whisky  not  included  in 
provision  forfeiting  policy  for  suicide;  Starck  v.  Insurance  Co.  7  Pa.  Co.  Ct.  511, 
nolding  policy  not  forfeited  by  clause  avoiding  same  for  suicide,  where  policy  was 
issued  subject  to  statute  providing  that  after  three  payments  company  is  es- 
topped from  defending  except  for  fraud. 

—  Sxtent  of  injury. 

Cited  in  Humphrey  v.  National  Ben.  Asso.  139  Pa.  264,  11  L.R.A.  664,  20  Atl. 
1047,  27  W.  N.  C.  357,  holding  injury  to  only  eye  insured  had,  covered  by  policy 
relating  to  disability  to  both  eyes;  Spicer  v.  Commercial  Mut.  Acci.  Co.  16  Pa. 
Co.  Ct  163,  4  Pa.  Dist.  R.  271,  4  Dauphin,  Co.  Rep.  283,  denying  right  of  insured 
to  benefit  of  total  disability  Clause  in  accident  policy  where  he  was  able  to  per- 
form some  service  during  whole  period. 

—  Nonpayment  of  premium. 

Cited  in  Kavanaugh  v.  Security  Trust  k  L.  Ins.  Co.  117  Tenn.  33,  7  L.R.A. 
(N.S.)  263,  96  S.  W.  499,  10  A.  &  E.  Ann.  Cas.  680,  holding  liability  of  insurer 
suspended  during  period  of  default  under  provision  that  insurer  shall  not  be  lia- 
ble for  loss  while  premium  note  unpaid;  Elliott  v.  Grand  Lodge,  A.  O.  U.  W.  2 
Kan.  App.  430,  42  Pao.  1009,  denying  right  of  lodge  to  forfeit  policy  for  nonpay- 
ment of  assessments  where  sufficient  was  paid  to  cover  all  assessments  although 
■o  appropriated  by  lodge  as  apparently  to  show  arrears. 

—  Prohibited  articles. 

Cited  in  Trader's  Ins.  Co.  v.  Dobbins,  114  Tenn.  227,  86  S.  W.  383,  holding 
dynamite  forbidden  by  general  clause  of  fire  policy  to  be  kept  in  store  may  be 
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kept  under  oUuse  permitting  keeping  "such  other  merchandiae  as  is  usuaDy 
kept" 

48  AM.  R£P.  209,  BLOOMING  GROVE  MUX.  F.  INS.  CO.  t.  McANER- 

N£T,    102   PA.   835. 
Waiver  or  estoppel  off  Insurer. 

Cited  in  note  in  107  A.  S.  R.  141,  on  waiver  or  estoppel  as  to  condition  re- 
specting enciunbrances. 
—  Effect  of  warranty  on. 

Cited  in  note  in  16  L.R.A.(N.S.)  1264,  on  effect  of  warranty  in  application  or 
policy  on  waiver  or  estoppel  of  insurer. 
ATOldanoe  of  policy  for  mistake  or  misrepresentations. 

Cited  in  Beeber  v.  Thomas,  3  Del.  Co.  Rep.  221,  holding  policy  not  avoided  by 
innocent  mistake  as  to  ownership  of  property;  Chrisman  v.  State  Ins.  Co.  16 
Or.  283,  18  Pac.  466,  holding  fire  insurance  policy  avoided  by  false  statement  as 
to  exposures  of  buildings;  Beeber  v.  Thomas.  4  Pa.  Co.  Ct.  102,  on  duty  of 
insured  to  know  as  to  truth  of  warranty. 

Cited  in  reference  notes  in  48  A.  R.  474,  on  effect  of  misstatement  written  into 
insurance  application  by  agent;  8  A.  S.  R.  013,  on  effect  of  untrue  statement  put 
in  application  for  insurance  by  agent  with  silent  assent  of  applicant. 
-—As  to  health  of  Insured. 

Cited  in  Fidelity  Mut.  Life  Asso.  v.  McDaniel,  25  Ind.  App.  608,  57  N.  E.  645, 
holding  policy  not  avoided  by  concealment  that  applicant  had  been  treated  by 
doctor  for  la  grippe;  Home  Mut.  L.  Lns.  Co.  v.  Gillispie,  110  Pa.  84,  1  Atl. 
340,  43  Phila.  Leg.  Int.  00,  holding  life  policy  avoided  by  misrepresentations  as 
to  health;  Wall  v.  Royal  Soc.  G.  F.  170  Pa,  366,  36  AtL  748,  30  W.  N.  C.  602,  27 
Pittsb.  L.  J.  N.  S.  363,  holding  policy  avoided  by  misrepresentations  as  to  frequency 
of  doctor's  attendance ;  Smith  v.  Northwestern  Mut  L.  Ins.  Co.  106  Pa.  314, 46  Atl. 
426,  holding  policy  avoided  by  applicant's  false  statement  as  to  spitting  blood. 
—  As  to  rejection  by  another  company. 

Cited  in  March  v.  Metropolitan  L.  Ins.  Co.  186  Pa.  620,  65  A.  S.  R.  887,  40 
Atl.  1100,  43  W.  N.  C.  17,  7  Del.  Co.  Rep.  262,  holding  policy  avoided  by  mis- 
representations as  to  rejection  by  another  company. 

48  AM.  REP.  211,  SCRANTON  ▼.  HILIi,    102   PA.  878. 
Liability  of  city  for  condition  off  street. 

Cited  in  Monongahela  v.  Fischer,  111  Pa.  0,  56  A.  R.  241,  2  Atl.  87,  17  W.  N. 
C.  51,  16  PiUsb.  L.  J.  N.  S.  305,  43  Phila.  Leg.  Int.  208,  holding  city  liable  for 
failure  to  keep  street  safe  to  outer  edge;  Emery  v.  Philadelphia,  208  Pa.  402,  57 
Atl.  077,  holding  city  liable  for  permitting  charged  fire  wire  to  hang  over  street 
so  as  to  come  into  contact  with  traveler;  Austin  v.  Ritz,  72  Tex.  301,  0  S.  W. 
S84,  holding  city  liable  for  injuries  to  one  of  defective  eye  sight  who  drove  into 
opening  in  street  caused  by  water;  Biggs  v.  Huntington,  32  W.  Va.  55,  0  S.  £.  51, 
holding  city  liable  for  failure  to  guard  opening  inside  of  walk. 

Cited  in  notes  in  70  A.  D.  706,  on  municipal  duty  to  erect  railing  where  there 
is  no  danger  immediately  contiguous  to  highway;  58  A.  R.  526,  on  liability  of 
municipality  for  absence  of  railing  on  embankment  on  highway. 
Dnty  off  abutter  as  to  condition  off  premises. 

Cited  in  Schimberg  v.  Cutler,  74  C.  C.  A.  38,  142  Fed.  701,  holding  that  abutter 
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erecting  retaining  wall  by  side  of  highway  is  not  bound  to  constmct  rail  on 
top  thereof  to  prevent  people  from  falling  onto  premises  when  attempting  to 
go  there  for  own  purpose. 
Contributory  negligence  on  street. 

Cited  in  Austin  v.  Charlotte,  146  N.  C.  336,  59  S.  E.  701,  holding  one  guilty  of 
negligence  in  going  upon  unsafe  street  at  night  without  lantern. 

Cited  in  notes  in  48  A.  R.  211;  17  L.R.A.  125, — on  contributory  negligence  of 
traveler  in  deviating  from  highway;  21  L.R.A.(N.8.)  665,  on  contributory  negli- 
gence as  affecting  municipal  liability  for  defects  and  obstructions  in  streets. 
—  As  question  for  jury. 

Cited  in  Sale  v.  Aurora  Sc.  L.  Tump.  Co.  147  Ind.  324,  46  N.  E.  660,  holding 
question  as  to  negligence  of  one  in  driving  at  night  over  unguarded  embankment 
at  curve  of  road,  for  jury. 

48  AM.  REP.  213,  BASTMAN  t.  NEFF,   102  PA.   474. 
What  constitutes  negligence. 

Cited  in  Seddon  v.  Bickley,  153  Pa.  271,  25  Atl.  1104,  31  W.  N.  C.  668,  holding 
presence  of  gang  plank  lying  flat  in  usual  place  on  deck  of  boat  across  path  to 
staircase  leading  from  lower  to  upper  deck,  not  negligence  per  se;  Purcell 
V.  Riebe,  227  Pa.  503,  76  Atl.  212,  holding  mere  elevation  in  pavement  is  not 
n^ligence;  Beck  v.  Germantown  Cricket  Club,  37  Pa.  Super.  Ct.  621,  holding 
question  of  negligence  as  to  defective  sidewalk  is  reasonable  safety  and  ordinary 
usage. 
-—  Contributory  negligence. 

Cited  in  Siegler  v.  Mellinger,  10  Lane.  L.  Rev.  240,  holding  one  walking  on 
side  and  not  in  middle  of  unfamiliar  road  on  dark  night,  presumed  to  be  neg- 
ligent; Murphy  v.  Girardville,  16  Pa.  Co.  Ct.  153,  holding  pedestrian  burdened 
with  parcels  guilty  of  negligence  in  using  unsafe  walk  when  opposite  side  of 
street  safe;  Altoona  v.  Lotz,  114  Pa.  238,  60  A.  R.  346,  7  AtL  240,  18  W.  N.  C. 
i)24,  43  Phila.  Leg.  Int.  487,  holding  pedestrian  not  guilty  of  negligence  in  taking 
at  night  unsafe  walk  home  where  he  was  well  acquainted  with  condition;  Miller 
V.  Montgomery,  39  Pa.  Super.  Ct.  597,  as  to  contributory  negligence  of  traveller 
using  highway  known  to  be  defective. 

Cited  in  notes  in  16  L.R.A.(N.S.)  464,  <m  doctrine  of  contributory  negligence 
as  applied  to  one  attempting  to  cross  defective  or  obstructed  street  after  dark; 
17  L.R.A.(NJ3.)  200,  on  negligence  in  falling  on  uneven  sidewalk. 
Presumption  of  negligence  front  Injury. 

Cited  in  Curtis  v.  Schlosser,  3  Pa.  Dist.  R.  508,  14  Pa.  Co.  Ct.  600,  holding 
that  mere  injury  by  vicious  steer  does  not  raise  presumption  of  negligence. 
Questions  for  Jury. 

Cited  in  Reed  v.  Tarentum,  213  Pa.  357,  62  Atl.  928,  holding  that  question  as 
to  necessity  of  walk  is  not  for  jury  in  action  for  negligent  injuries  thereon. 

'—As  to  what  constitutes  negligence. 

Cited  in  Kennedy  v.  Williamsport,  11  Pa.  Super.  Ct.  91,  holding  question 
whether  bridge  along  city  street  was  properly  constructed  and  guarded,  for 
jury;  Walton  v.  Colwyn,  19  Pa.  Super.  Ct.  172,  8  Del.  Co.  Rep.  358,  holding 
question  as  to  liability  of  village  for  injury  to  pedestrian  at  night  by  falling 
over  water  box  placed  4  inches  within  walk,  for  jury. 
Am.  Bep.  Vol  XIX.— 40. 
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—  As  to  what  constJtates  contributory  negligence. 

Cited  in  Rick  v.  Wilkes-Barre,  9  Pa.  Super.  Ct.  399,  holding  question  as  to 
negligence  of  pedestrian  in  using  walk  which  she  knew  to  be  unsafe,  for  jury; 
Merriman  t.  Phillipsburg,  158  Pa,  78,  28  Atl.  122,  33  W.  N.  C.  214,  24  Pittsb. 
I*.  J.  N.  S.  164,  holding  question  as  to  negligence  of  one  in  crossing  unguarded 
bridge  at  night,  for  jury;  Ryan  v.  Ardis,  190  Pa.  66,  42  Atl.  372,  holding  ques- 
tion as  to  negligence  of  injured  party  in  passing  along  walk  when  shade  treea 
being  trimmed,  for  jury. 
lilablllty  of  municipal  corporation  for  condition  of  street. 

Cited  in  Chambers  ▼.  Braddock,  34  Pa.  Super.  Ct.  407,  holding  borough  liable 
for  injury  to  pedestrian  by  plank  flying  up  when  stepped  on;  Canavan  v.  Oil 
City,  183  Pa,  611,  88  Atl.  1096,  41  W.  N.  C.  496,  28  Pittsb.  L.  J.  N.  8.  331^ 
denying  liability  of  city  for  injuries  to  one  by  falling  into  open  gutter  at  street 
crossing  constructed  according  to  approved  methods. 

Cited  in  notes  in  67  L.R.A.  256,  on  municipal  liability  for  defective  plan  of 
street  construction  as  distinguished  from  other  defects;  27  L.R.A.(N.S.)   1170^ 
on  duty  to  guard  drainage  ditch  along  sidewalk. 
Pr(x>f  as  to  oontrlbntory  negligence. 

Cited  in  Stringent  v.  Ross  Twp.  170  Pa.  614,  36  Atl.  345,  30  W.  N.  C.  481,. 
27  Pittsb.  L.  J.  N.  8w  899,  on  necessity  of  showing  absence  of  contributory  neg* 
ligenoe  in  action  against  town  for  death  caused  lyy  defect  in  highway. 
Refusal  to  order  nonsuit  as  error. 

Cited  in  Levy  t.  Cooke,  143  Pa.  607,  22  Atl.  857,  48  Phila.  Leg.  Int  514; 
Scranton  City  v.  Barnes,  147  Pa.  461,  23  AtL  777,  29  W.  N.  C.  602;  Finch  v. 
Comrade,  154  Pa.  326,  26  AtL  368,  32  W.  N.  C.  106;  Scanlon  v.  Suter,  158  Pa. 
276,  27  Atl.  968;  Medary  v.  Cathers,  161  Pa.  87,  28  AtL  1012;  Reiser  v.  Eberly, 
226  Pa.  21,  74  AtL  648;  Bachert  v.  Lehigh  Coal  &  Nav.  Co.  27  Pa.  Co.  Ct  508; 
Com.  ez  rel.  Weiss  v.  Havard,  9  Pa.  Dist.  R.  493,  17  Lane  L.  Rev.  249,  6  Lack. 
Leg.  News.  218;  Davis  v.  Fireman's  Fund  Ins.  C6.  28  Pittsb.  L.  J.  N.  S.  01,. 
5  Pa.  Super.  Ct  506,  40  W.  N.  C.  569;  Crawford  v.  McKinney,  166  Pa,  605, 
30  Atl.  1045,  26  Pittsb.  L.  J.  N.  S.  21,— -holding  that  refusal  to  order  compulsory 
ncmsuit  is  not  assignable  for  error. 

Cited  in  reference  notes  in  93  A.  D.  754,  on  refusal  to  enter  compulsory  non- 
suit as  error;  98  A.  D.  363,  on  reviewability  of  lower  court's  refusal  to  order 
nonsuit 

48  AM.  REP.  S16,  H£RGAMINI  v.  BASTIAN,   35  LA.  ANN.   60. 
What  covered  by  sale  of  business  and  good  will. 

Cited  in  Cottrell  v.  Babcock  Printing  Press  Mfg.  Co.  54  Conn.  122,  6  AtL 
791,  holding  right  to  carry  on  business  as  successor  of  old  firm  included  in  sale 
of  interest  by  one  partner  to  copartner;  Vonderbank  v.  Schmidt,  44  La.  Ann. 
264,  32  A.  S.  R.  336,  15  L.R.A.  462,  10  So.  616,  holding  name  part  of  good  will 
of  business  sold. 

Cited  in  reference  note  in  58  A.  R.  149,  on  sale  of  business  and  good  will 
as  sale  of  trademark. 

Cited  in  note  in  12  E.  R.  C.  462,  on  what  constitutes  good  will  of  busi* 
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Sale  of  good  will  as  affecting  right  to  re*engage  in  business. 

Cited  in  Findlay  v.  Carson,  97  Iowa,  537,  66  N.  W.  759,  holding  that  sale  of 
good  will  of  business  does  not  deprive  vendor  of  right  to  re-engage  in  same 
business. 

Cited  in  notes  in  96  A.  S.  R.  610;  120  A.  S.  R.  638;  19  L.R.A.(N.S.)  763,— 
on  sale  of  business  and  good  will  as  limitation  upon  right  of  vendor  to  engage 
in  competing  business. 
Breach  of  contract  not  to  engage  in  business. 

Cited  in  Howard  v.  Taylor,  90  Ala.  241,  8  So.  36,  holding  breach  of  contract 
not  to  re-engage  in  business  in  certain  place,  actionable. 
Validity  off  contract  as  to  doing  business. 

Cited  in  Washburn  v.  Dasch,  68  WU.  436,  60  A.  R.  878,  32  N.  W.  551,  hold- 
ing agreement  not  to  sell  goods  in  certain  village,  valid. 
Assignment  of  trademark  containing  assignor's  name. 

Cited  in  note  in  17  A.  S.  R.  496,  on  assignment  of  trademark  of  which  as- 
signor's name  is  a  part. 
Partner's  rights  after  dissolution  of  firm. 

Cited  in  note  in  40  A.  S.  R.  570,  on  partner's  rights  after  dissolution  of 
firm. 

48  AM.  BMP.  SSa,  EUGSTBR  v.  WEST,  85  IiA.  ANN.   119. 
What  will  excuse  nonperformance  of  contract. 

Cited  in  Ryan  v.  Rogers,  96  Cal.  349,  31  Pac.  244,  holding  performance  of 
contract  to  deliver  produce  excused  by  unusual  flood  preventing  crossing  of  river ; 
Lehman  v.  Morgan's  L.  ^  T.  R.  ^  S.  S.  Cd.  115  La.  1,  112  A.  S.  R.  259,  70  L.R.A. 
562,  38  So.  873,  5  A.  &  £.  Ann.  Cas.  818,  denying  liability  of  carrier  for  loss 
of  eotton  burned  without  its  fault;  Cook  &  L.  Contracting  Co.  v.  Denis,  124 
La.  161,  49  So.  1014,  holding  failure  to  perform  contract  within  certain  time 
is  not  excused  by  rainy  weather  and  holidays  under  ''delay  due  to  causes  or 
casualties  beyond  party's  control:"  R.  J.  Menz  Lumber  Co.  v.  E.  J.  McNeeley 
&  Co.  58  Wash.  223,  28  L.R.A.(N.S.)  1007,  108  Pac.  621,  as  to  what  are  acts 
of  God  preventing  performance  of  contract  to  deliver. 

Cited  in  note  in  40  L.  ed.  U.  S.  518,  on  what  will  excuse  nonperformance  of 
ccmtract. 

48  AM.  RBP.  289,  ROMBAOH  T.  PIEDMONT  Jfc  A.  L.  INS.  CO.  85  LA. 

ANN.  288. 
Insurable  interest  in  life. 

Cited  in  Burton  v.  Connecticut  M\it.  L.  Ins.  Co.  119  Ind.  207,  12  A.  a  R.  405, 
21  N.  E.  746,  holding  that  grandchild  has  no  insurable  interest  in  grandfather. 

Cited  in  reference  note  in  2  A.  S.  R.  575,  on  insurable  interest  in  the  life  of 
another. 

Cited  in  notes  in  57  A.  D.  102;  52  A.  R.  135,— on  insurable  interest  in  life  of 
relative;  53  L.R.A.  818,  on  wife's  right  to  insure  life  of  her  husband;  54  L.R.A. 
226,  on  what  pecuniary  interest  is  suiBcient  to  an  insurable  interest  in  the  life  of 
a  parent,  child,  or  other  relative  by  blood;  128  Am.  St.  R.  304,  on  life  insurance 
in  favor  of  persons  having  no  insurable  interest. 
Necessity  for  consent  of  adult  whose  life  is  insured. 

Cited  in  note  in  56  L.R.A.  590,  on  consent  of  adult  whose  life  is  insured  as 
eonditioii  of  insurance  thereon  in  action  on  the  poll^. 
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ViJio  is  member  of  * 'family"  within  insormnce  contrmcC. 

Cited  in  note  in  3  L.RJk.(N.S.)  336,  on  who  is  a  member  of  ibe  "family" 
within  contract  of  benefit  lociety. 

48  AM.  REP.  848,  MITH'8  SUCCESSION,   85  liA.  ANN.  884. 
Bevocatlon  of  will. 

Cited  in  reference  note  in  50  A.  R.  355,  on  revocation  of  will  by  unattested 
writing  on  same  paper. 

Cited  in  note  in  28  A.  S.  R.  351,  on  presumption  of  revocation  from  mutilation 
of  will. 
Pr(x>f  of  intention  to  rerolEe  will  or  part  thereof. 

Cited  in  Hill's  Succession,  47  La.  Ann.  329, 16  So.  819,  holding  that  presumption 
of  intention  to  revoke  will  does  not  arise  from  finding  same  among  waste  papers; 
Batchelor's  Suooessiim,  48  La.  Ann.  278,  19  So.  283,  holding  ink  line  across  l^;acy 
in  will  evidence  of  intention  to  revoke  same;  Townsliend  v.  Howard,  86  Me.  288, 
29  Atl.  1077,  holding  obliteration  of  clause  in  will  by  pencil  mark  proof  of  inten- 
tion to  revoke  that  part. 

48  AM.  REP.  251,  PHARB  t.  COLIiINS,  85  LA.  ANN.  989. 
Carrier's  lien  on  goods. 

Cited  in  reference  note  in  12  A.  S.  R.  888,  on  carrier's  lien  on  goods  transported 
by  him. 
Cited  in  note  in  5  E.  R.  C.  284,  on  lien  of  carrier  for  freight. 

48  AM.  REP.  258,  MONTGOMERY  t.  KOESTER,  85  LA.  ANN.   1091. 

Liability  for  injury  by  dog. 

Cited  in  Sanders  v.  O'Callaghan,  111  Iowa,  574,  82  N.  W.  969;  McGuire  v. 
Ringrose,  41  La.  Ann.  1029,  6  So.  805, — ^holding  owner  permitting  vicious  dog  to 
run  at  large  liable  to  one  bitten;  Delisle  v.  Bourriague,  105  La.  77,  54  LlRJ^.  420, 
29  So.  731,  holding  one  inviting  another  into  yard  liable  for  failure  to  protect 
her  from  savage  dogs;  Martinez  v.  Bemhard,  106  La.  368,  87  A.  S.  R.  306,  55 
L.R.A.  671,  30  So.  901,  holding  that  owner  of  gentle  dog  is  not  liable  to  one  bit- 
ten ;  Speckmann  v.  Kreig,  79  Mo.  App.  376,  holding  owner  of  vicious  dog  used  as 
watch  dog  liable  to  one  bitten. 

Cited  in  notes  in  16  A.  S.  R.  632,  on  liability  for  injuries  by  vicious  animals; 
6  L.R.A.(N.S.)  1165,  on  liability  for  injury  by  animals  known  to  be  dangerous 
in  the  absence  of  negligence  in  restraining  the  same;  3  E.  R.  C.  119,  on  liability 
for  keeping  mischievous  animal  with  knowledge  of  its  propensities. 
—  Scienter  as  necessary. 

Cited  in  note  in  24  L.R.A.(N.S.)  460,  462,  on  scienter  necessary  to  owner's 
liability  for  injury  by  dog. 

Servant's  knowledge  of  vicions  nature  of  animal  as  imputable  to  mas- 
ter. 

Cited  in  note  in  50  A.  R.  229,  on  imputability  to  master  of  servant's  knowledge 
of  vicious  nature  of  animal. 

48  AM.  REP.  856,  BEERS  t.  BOARD  OF  HEALTH,  85  LA.  ANN. 

1188. 
IdabUity  of  health  oMcer. 

(Sted  in  notes  in  47  A.  8.  R.  548,  on  liability  of  health  officers  for  acU 
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within  limits  of  authority;  5  L.R»A..(N.S.)  636^  on  personal  liability  of  member 
of  board  of  health  or  of  health  officer. 
—  Quarantining  ships. 
Cited  in  note  in  26  L.K.A.  486,  on  liability  for  damages  caused  by  quarantining 

.ships. 

l>aty  as  to  reduction  of  cUunages. 

Cited  in  Armistead  v.  Shreveport  &  R.  River  Valley  R.  Co.  108  La.  171,  32 
So.  456,  holding  one  suffering  damage  for  failure  of  carrier  to  transport  seed 
bound  to  protect  same  against  loss;  Judice  v.  Southern  P.  Co.  47  La.  Ann.  255, 
16  So.  816,  holding  that  one  wrongfully  carried  past  station  has  no  right  to 
refuse  accommodations  and  expose  herself  to  vreather;  Bader  v.  Southern  P.  Co. 
52  La.  Ann.  1060,  27  So.  584,  holding  one  wrongfully  ejected  from  train  cannot 
increase  damages  by  going  to  sleep  on  track;  Monnier  v.  Godbold,  116  La.  165, 
5  LwR.A.(N.S.)  463,  40  So.  604,  7  A.  &  E.  Ann.  Cas.  768,  holding  pharmacist 
bound  to  minimize  damages  due  to  refusal  of  state  board  to  raster  license. 

48  AM.  R£P.  260,  McCU£  ▼.  KLEIN,  60  TEX.   168. 
Reoovery  for  death  due  to  Intoxication. 

Cited  in  King  ▼.  Henkie,  80  Ala.  505,  60  A.  R.  119,  denying  right  of  ad- 
ministrator to  recover  damages  from  one  causing  death  of  another  by  selling 
liquor  to  him;  Bissell  v.  Starzinger,  112  Iowa,  266,  83  N.  W.  1065,  denying 
right  to  recover  damages  of  one  furnishing  another  intoxicating  liquor  when 
latter  drunk  thereby  causing  death. 

Cited  in  reference  note  in  48  A.  R.  540,  on  liability  for  inducing  one  to  drink 
until  he  dies. 
Intoxication  as  affecting  negligence. 

Cited  in  note  in  40  L.R.A.  141,  on  intoxication  as  affecting  negligence  when 
there  is  negligence  on  both  sides. 
Right  to  recover  for  injuries  in  fight. 

Cited  in  Lund  v.  Tyler,  115  Iowa,  236,  88  N.  W.  833,  holding  that  mutuality 
of  combat  does  not  deprive  injured  party  of  right  to  damages. 
Recovery  of  penalty  for  gambling. 

Cited  in  Seiffer  v.  McLean,  7  Tex.  Civ.  App.  58,  26  S.  W.  315,  holding  that 
party    to    gambling   game    cannot    recover    statutory    penalty    for    conducting 
gambling. 
Justification  for  assault. 

Cited  in  Willey  v.  Carpenter,  64  Vt.  212,  15  L.R.A.  853,  23  Atl.  630,  holding 
insulting  words  not  ground  for  commission  of  assault. 

Cited  in  note  in  15  L.R.A.  854,  on  consent  as  justification  for  assault. 

48  AM.  REP.   264,  KAUFFMAN  v.   ROBEY,   60   TEX.   808. 
Knowledge  of  one  party  as  imputable  to  another. 

Cited  in  Stanley  v.  Schwalby,  162  U.  S.  255,  40  L  ed.  960,  16  Sup.  Ct.  Rep. 
754,  holding  grantee  not  chargeable  with  grantor's  knowledge  of  lien;  Taylor 
V.  Callaway,  7  Tex.  Civ.  App.  461,  27  S.  W.  934,  holding  corporation  not 
chargeable  with  knowledge  that  note  was  a  lien  on  land  by  proof  that  before 
organization  holder  thereof  notified  stockholder  of  fact;  Ferguson  v.  MeCrary, 
20  Te3L  Civ.  App.  529,  50  S.  W.  472,  holding  defendant  in  foreclosure  of  lien 
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seeking  by  cross-complaint  to  foreclose  own  lien,  not  bound  by  plaintiff's  knowl- 
edge of  third  person's  claim  to  land. 
*— Knowledge  of  agent. 

Cited  in  Texas  Loan  Agen<7  t.  Taylor,  88  Tex.  47,  29  S.  W.  1057,  holding 
knowledge  of  agents  as  to  equities  acquired  number  of  years  before  loan  pro- 
cured, not  imputable  to  principal;  Missouri,  K.  &  T.  R.  Co.  v.  Belcher,  88  Tex. 
549,  32  S.  W.  518,  holding  carrier  not  bound  by  notice  to  agent  at  one  place 
that  damages  may  be  suffered  by  failure  of  agent  at  another  to  make  rapid 
shipment  of  stock;  Stephenson  v.  Xeargan,  17  Tex.  Civ.  App.  Ill,  42  S.  W.  626, 
holding  principal  bound  by  agent's  knowledge  that  property  on  which  latter  took 
mortgage  was  homestead;  Cooper  t.  Ford,  29  Tex.  Civ.  App.  253,  69  S.  W.  487, 
holding  principal  not  bound  by  knowledge  of  agent  acquired  while  trying  to  de- 
fraud former;  Merrill  v.  Southwestern  Teleg.  &  Teleph.  C6.  31  Tex.  Civ.  App. 
614,  73  S.  W.  422,  holding  principal  bound  by  knowledge  of  agent  only  when 
same  acquired  by  latter  in  transaction  of  former's  business;  Fire  Asso.  v.  La 
Grange  k  L.  Compress  Co.  50  Tex.  Civ.  App.  172,  109  S.  W.  1134,  as  to  when 
knowledge  of  insurance  agent  acquired  outside  of  scope  of  employment  is  im- 
puted to  principal 

Cited  in  notes  in  24  A.  S.  R.  230;  1  L.RJL  563, — on  notice  to  agent  as  notice 
to  principal;  21  E.  R.  C.  843,  on  imputing  agent's  knowledge  to  principal  so 
that  principal  will  not  be  bona  fide  purchaser. 

—  Knowledge  of  uttornry. 

Cited  in  Smith  v.  Smith,  23  Tex.  Civ.  App.  304,  56  S.  W.  541,  holding  loan 
company  not  bound  by  former  attom^'s  knowledge  of  liens  on  property  of  ap- 
plicant for  loan. 

—  Knowledge  of  city  officer. 

Cited  in  Harrington  t.  MoFarland,  1  Tex.  Civ.  App.  289,  21  S.  W.  116,  hold- 
ing city  enforcing  collector's  bond  against  aldermen  who  were  sureties,  not 
bound  by  their  knowledge  that  deed  offered  in  settlement  was  procured  by 
threats. 

Wbo  is  bona  fide  holder. 

Cited  in  note  in  31  LJEt.A.(N.S.)  291,  on  holder  of  bill  or  note  as  collateral 
as  bona  fide  holder. 
Rights  of  bona  fide  holder. 

Cited  in  Wilson  v.  Denton,  82  Tex.  631,  27  A.  S.  R.  908,  18  S.  W.  620,  hold- 
ing that  purchase  of  note  at  large  discount  does  not  deprive  transferee  of  rights 
of  bona  fide  holder;  Watzlavzick  v.  Oppenheimer,  38  Tex.  Civ.  App.  306,  85  S. 
W.  855,  holding  transferee  of  note  without  knowledge  of  failure  of  consideration 
entitled  to  recover  thereon. 
Bxlstlng  debt  as  good  consideration. 

Cited  in  Clafiin  v.  Harrington,  23  Tex.  Civ.  App.  345,  56  S.  W.  870,  holding 
transfer  of  note  as  security  for  existing  debt  based  on  good  consideration. 

48  AM.  REP.  268,  TEXAS  A  ST.  L.  R.  CO.  t.  ROBARD8,  60  TBX.  545. 

Validity  of  contract. 

Cited  in  El  Paso  Gas,  E.  L.  &  P.  Co.  v.  El  Paso,  22  Tex.  Civ.  App.  309,  54  8. 
W.  798,  holding  contract  between  city  and  lighting  company  to  furnish  as  many 
lights  as  city  may  designate  valid;  Missouri,  K.  &  T.  R.  Co.  v.  Freeman,  97 
Tex.  394,  79  S.  W.  9,  1  A.  &  E.  Ann.  Cas.  481  (dissenting  opinion),  on  validity 
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of  contract  between  railroad  company  and  employee  fixing  liability  for  negligent 
injuries. 

Cited  in  note  in  66  A.  D.  514,  on  contracts  for  services  void  as  against  public 
policy. 

—  As  to  location  off  railroad  or  depot  or  stopping  of  trains. 

Cited  in  Herzog  v.  Atchison,  T.  k  S.  F.  R.  Co.  163  Cal.  496,  17  L.R.A.(N.S.) 
428,  95  Pac.  898,  holding  contract  by  railroad  company  to  stop  trains  at  cer- 
tain point  in  return  for  conveyance  of  right  of  way,  valid;  Evans  v.  Cincinnati, 
S.  &  M.  R.  Co.  78  Ala.  341,  holding  contract  by  railroad  company  to  erect  depot 
in  return  for  conveyance,  valid;  McCowen  v.  Pew,  153  Cal.  735,  21  L.R.A.(N.S.) 
800,  96  Pac.  893,  15  A.  &  £.  Ann.  Cas.  630,  holding  contract  made  to  influence 
location  of  railroad,  valid;  International  &  G.  N.  R.  Co.  v.  Dawson,  62  Tex.  260, 
holding  agreement  by  railroad  company  perpetually  to  maintain  depot  at  cer- 
tain place  valid;  Enid  Right  of  Way  &  Townsite  Co.  v.  Lile,  15  Okla.  328,  82 
Pac  813  (dissenting  opinion),  on  validity  of  contract  of  railroad  company  as 
to  location  of  depot. 

Cited  in  reference  note  in  124  A.  S.  R.  157,  on  validity  of  contract  to  locate 
railway  depot  at  particular  place. 

Cited  in  note  in  15  L.R.A.(N.S.)  594,  on  validity  of  contract  of  railroad  to 
^establish  and  maintain  station. 
Implied  power  of  corporation. 

Cited  in  People  ex  rel  Moloney  ▼.  Pullman's  Palace  Car  Co.  175  IlL  126,  64 
L.RJL  366,  51  N.  E.  664  (dissenting  opinion),  on  power  of  corporation  to  build 
town  for  employees. 

48  AM.  R£P.  S7a,  MABSAN  t.  FRENCH,  61  TEX.  17S. 
lilablllty  for  nalsance. 

Cited  in  reference  note  in  12  A.  S.  R.  801,  on  who  are  liable  for  creation  and 
continuance  of  nuisances. 
-—  Necessity  of  notice  to  lessor. 

Cited  in  note  in  86  A.  S.  R.  516,  on  notice  to  lessor  as  prerequisite  to  liabil- 
ity for  nuisance. 
Private  action  for  public  nuisance. 

Cited  in  note  in  1  E.  R.  C.  599,  on  right  of  action  by  individual  against  person 
causing  public  nuisance. 
—-To  enjoin  house  of  prostitution. 

ated  in  Tedescki  v.  Berger,  150  Ala.  649,  11  L.R.A.(N.S.)  1060,  43  So.  960; 
Seifert  v.  Dillon,  83  Neb.  322,  131  A.  S.  R.  642,  19  L.R.A.(N.S.)  1018,  119  N. 
W.  68e,  17  A.  &  E.  Ann.  Cas.  1126;  Ingersoll  v.  Rosseau,  35  Wash.  92,  76  Pac. 
613,  1  A.  A;  E.  Ann.  Cas.  35, — holding  property  owner  entitled  to  enjoin  use  of 
adjoining  house  for  purpose  of  prostitution. 

Cited  in  reference  note  in  49  A.  R.  721,  on  right  to  enjoin  house  of  prostitu- 
tion as  nuisance. 

Cited  in  note  in  11  L.R.A.(N.S.)    1060,  on  right  of  owner  or  occupant  of 
neighboring  property  to  enjoin  maintenance  of  house  of  prostitution. 
XiftndIord*s  liability  for  use  of  premises  by  tenant. 

Cited  in  notes  in  92  A.  S.  R.  529,  on  lessor's  liability  to  strangers  where 
premises  are  leased  for  a  noxious  purpose;  5  L.R.A.(N.S.)  318,  on  landlord's 
liability  for  injury  to  adjoining  property  from  cause  arising  during  tenancy. 
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—  Fop  bawdy-house. 

Cited  in  reference  notes  in  48  A.  R.  46,  on  liability  for  renting  house  for  pros- 
titution;  56  A.  R.  421y  on  liability  of  lessor  of  property  used  as  a  bawdy- 
house  for  consequent  injury  to  adjoining  proprietors. 
Right  to  enjoin  obstrnction  off  highway. 

Cited  in  note  in  62  A.  R.  574,  on  right  to  enjoin  obstruction  of  highway. 

48  AM.  REP.   278,  I/ABADIC  v.  HAWIiBY,   61   TEX.    177. 
liiability  off  principal  or  agent. 

Cited  in  Burns  t.  Pethcal,  76  Hun,  437,  27  N.  Y.  Supp.  499,  holding  servant 
in  charge  of  certain  work  is  not  personally  liable  for  negligence  in  regard  to 
workmen's  safety;  Eastin  v.  Texas  &  P.  R.  Co.  99  Tex.  654,  92  S.  W.  838,  hold- 
ing both  agent  and  carrier  liable  for  refusal  of  former  to  ship  cattle  by  most 
direct  route;  Louisiana  Sugar  Ref.  Co.  v.  Harrison,  9  Tex.  Civ.  App.  141,  29  8. 
W.  500,  holding  agent  in  full  charge  of  construction  of  bridge  personally  liable 
for  failure  to  take  precautions  to  prevent  injuries  to  workmen;  Lough  v. 
John  Davis  &  Co.  38  Wash.  204,  94  A.  S.  R.  848,  59  LJtJ^.  802,  70  Pac  491, 
holding  agent  in  full  charge  of  property  liable  for  injuries  due  to  failure  to 
repair. 

Cited  in  notes  in  22  A.  S.  R.  512,  on  agent's  personal  liability  to  third  person 
for  nonfeasance  and  misfeasance;  28  L.RJL  436,  on  liability  of  agent  or  serv- 
ant to  third  persons  for  his  own  negligence  or  nonfeasance;  60  L.R.A.  644,  on 
liability  of  servant  or  agent  for  conversion,  trespass,  or  other  positive  act  of 
wrongdoing  against  third  party  under  orders  of  his  employer. 
Negligence  of  corporation  as  negligence  off  officer. 

Cited  in  note  in  48  A.  S.  R.  926,  as  to  when  negligence  of  corporation  is  not 
negligence  of  its  officers. 
Parol  evidence  to  vary  terms  off  lease. 

Cited  in  Oriental  Invest.  Co.  v.  Barclay,  25  Tex.  Civ.  App.  543,  64  8.  W.  80,. 
on  admissibility  of  parol  evidence  to  vary  terms  of  lease. 

48  AM.  REP.  880,  JONES  t.  GEORGE,   61  TEX.  845. 
liiability  for  breach  of  contract. 

Cited  in  Bell  v.  Reynolds,  78  Ala.  511,  56  A.  R.  52,  holding  damages  for  injury 
to  cotton  crop  for  breach  of  contract  to  deliver  fertilizer,  recoverable;  Buck  v. 
Morrow,  2  Tex.  Civ.  App.  361,  21  S.  W.  398,  holding  loss  sustained  by  tenant  in 
holding  cattle  on  commons  recoverable  in  action  for  wrongful  dispossession  by 
landlord;  Ellis  v.  Tips,  16  Tex.  Civ.  App.  82,  40  S.  W.  524,  holding  injury  to 
cotton  item  of  damages  for  breach  of  contract  to  deliver  ginning  machine  ordered; 
Wells,  F.  &  Co.  V.  Battle,  5  Tex.  Civ.  App.  632,  24  S.  W.  353,  holding  notice  t« 
carrier  of  intended  use  of  shipment  necessary  to  recovery  of  damages  for  delay 
in  delivery  of  order  book  accompanying  quantity  of  fruit  trees;  Gorham  v.  Dal- 
las, C.  &  8.  W.  R.  Co.  41  Tex.  Civ.  App.  615,  95  S.  W.  551,  holding  railroad  o(»n- 
pany  liable  for  damages  for  delay  in  shipments  where  it  has  notice  of  probable 
consequences. 

—  Breach  of  warranty. 

Cited  in  Ford  v.  Illinois  Refrigerating  Constr.  Co.  40  111.  App.  222,  holding  dam- 
ages for  injury  to  meats  recoverable  for  breach  of  warranty  as  to  reducing  power 
of  refrigerator;  Bruce  v.  Fiss,  D.  k  C.  Horse  Co.  47  App.  I>iv.  273,  62  N.  Y.  Supp. 
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96,  holding  damages  for  personal  injuries  and  injury  to  vehicle  by  running  awa^^ 
of  horse,  recoverable  in  action  for  breach  of  warranty  that  horse  suitable  carriage 
horse;  Parks  v.  O'Connor,  70  Tex.  377,  8  S.  W.  104,  holding  one  purchasing  mer* 
chantable  cattle  entitled  to  recover  damages  caused  by  delivery  of  diseased  cat- 
tle. 

Measure  off  damages. 

Cited  in  Black  v.  Minneapolis  &  St.  L.  R.  Co.  122  Iowa,  302,  96  N.  W.  984, 
holding  loss  in  rental  value  and  cost  of  reseeding,  measure  t>f  damages  for  injury 
to  meadow  by  fire;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Paschall,  41  Tex.  Civ.  App.  357, 
92  S.  W.  446,  holding  one  suffering  negligent  injury  on  railroad  entitled  to  re- 
cover for  future  suffering  resulting  from  injury;  Baumbach  v.  Cook,  2  Tex.  Civ. 
App.  Civ.  Cas.  (Willson)  456,  on  measure  of  damage  for  trespass  interfering  with 
raising  of  crop. 

•*For  breaeb  of  contract  generally. 

Cited  in  Willis  v.  Sommerville,  3  Tex.  Civ.  App.  609,  22  S.  W.  781,  holding 
loss  in  market  value  measure  of  damages  for  delay  in  delivering  shipment  of  cat- 
tle; Raywood  Rice  Canal  &  Mill.  Co.  v.  Langford  Bros.  32  Tex.  Civ.  App.  401, 
74  S.  W.  926,  holding  difference  between  value  of  crop  of  rice  grown  and  value 
of  crop  grown  if  water  had  been  furnished,  measure  of  damages  for  breach  of  ir- 
rigation contract;  Murphy  v.  Service,  2  Tex.  App.  Civ.  Cas.  (Willson)  655,  on 
measure  of  dami^ges  on  breach  of  lease  by  lessor;  Texas  &  P.  R.  Co.  v.  Crawford, 
2  Tex.  App.  Civ.  Cas.  (Willson)  663,  on  measure  of  damages  for  failure  to  deliv- 
er cipher  dispatch. 

Cited  in  note  in  6  E.  R.  C.  626,  on  measure  of  damages  recoverable  on  breach 
of  a  contract. 
—  lioss  of  profits  from  breach  off  contract. 

Cited  in  Pacific  Exp.  Co.  v.  Darnell,  62  Tex.  639,  holding  loss  of  profits  recov- 
erable for  delay  in  shipment  of  cylinder  of  engine  used  in  well;  Alamo  Mills  Co. 
T.  Hercules  Iron  Works,  1  Tex.  Civ.  App.  683,  22  S.  W.  1097,  holding  loss  of 
profits  recoverable  for  breach  of  contract  to  complete  ice  machine  by  given  date; 
Eraser  v.  Echo  Min.  &  Smelting  Co.  9  Tex.  Civ.  App.  210,  28  S.  W.  714,  denying 
right  to  recover  for  loss  of  profits  for  delay  in  delivery  of  machine  where  same 
to  be  used  as  experiment  only;  Houston  &  T.  C.  R.  Co.  v.  Hill,  63  Tex.  381,  61 
A.  R.  642,  holding  loss  of  profits  measure  of  damages  for  refusal  of  railroad  com- 
pany to  carry  out  excursion  contract;  Pittman  v.  Bloch  Queensware  Co.  48  Tex. 
Civ.  App.  320,  106  S.  W.  724,  on  loss  of  profits  as  damages  for  breach  of  con- 
tract for  sale  of  goods  for  holiday  trade. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  62  L.R.A.  236, 
on  loss  of  profits  of  purchase  for  special  purpose  as  damages  on  breach  of  war- 
ranty by  vendor. 

—  For  breach  of  warranty. 

Cited  in  C.  H.  Dean  Co.  v.  Standifer,  37  Tex.  Civ.  App.  181,  83  S.  W.  230,  hold- 
ing injury  to  meat  item  of  damages  for  breach  of  warranty  that  refrigerator 
would  not  leak;  Boehringer  v.  A.  B.  Richards  Medicine  Co.  9  Tex.  Civ.  App.  284, 
29  S.  W.  608,  holding  vendee  of  goods  not  conforming  to  sample  entitle  to  recoup' 
as  damages  difference  between  value  of  goods  contracted  for  and  those  delivered, 
m  action  for  priee. 
Effect  of  tendency  to  disease  on  liability  for  negligent  injury. 

ated  in  McNamara  v.  Clintonville,  62  WU.  207,  61  A.  R.  722,  22  N.  W.  472» 


Digitized 


by  Google 


48  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  634 

holding  one  injured  hj  defective  walk  entitled  to  recover  although  damagea  were 
increased  by  tendenej  to  diaeaae. 

Duty  to  reduce  damages. 

Cited  in  Western  U.  Teleg.  Co.  v.  Hearne,  7  Tex.  Civ.  App.  67,  26  S.  W.  478, 
holding  party  claiming  damages  for  failure  to  deliver  messages  bound  to  reduce 
same  so  far  as  possible. 
Proxtmate  cause  off  Injury. 

Cited  in  Johnson  v.  Gulf,  C.  &  S.  F.  R.  Co.  2  Tex.  Civ.  App.  139,  21  S.  W.  274, 
holding  failure  of  railroad  company  to  equip  hand  car  with  e£Scient  brake,  prox- 
imate cause  of  injury  to  one  who  was  run  over;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Sweeney,  0  Tex.  Civ.  App.  173,  24  S.  W.  947,  holding  railroad  company  liable  to 
employee  mjured  as  result  of  breaking  of  coupling;  Sickles  v.  Missouri,  EL  &  T. 
R.  Co.  13  Tex.  Civ.  App.  434,  36  S.  W.  493,  holding  that  failure  to  heat  car  is 
not  proximate  cause  of  injury  to  passenger  who  fell  from  platform  on  way  to 
warm  car:  Buffalo  Bayou  Ship  Channel  Co.  v.  Milby,  63  Tex.  492,  51  A.  R.  668, 
holding  refusal  to  permit  use  of  tug  in  channel  proximate  cause  of  injury  to  cargo 
due  to  discharge  on  lighters;  Eames  v.  Texas  &  N.  O.  R.  Co.  63  Tex.  660,  holding 
failure  to  cut  bushes  on  right  of  way  thereby  giving  concealment  to  cattle  which 
cannot  be  seen  in  time  to  stop  train,  proximate  cause  of  wreck;  Gonzales  v.  Gal- 
veston, 84  Tex.  3,  31  A.  S.  R.  17,  19  S.  W.  284,  holding  piling  lumber  in  street 
proximate  cause  of  injury  to  one  by  pieces  caused  to  fall  by  drayman  driving 
into  same;  Mexican  Nat  R.  Co.  v.  Mussette,  86  Tex.  708,  24  L.R.A.  642,  26  S. 
W.  1075,  holding  engineer  leaving  engine  in  consequence  of  which  fireman  set 
train  in  motion  on  grade,  proximate  cause  of  injury  to  conductor  who  attempted 
to  stop  train. 
What  constitutes  negligence. 

Cited  in  Galveston,  H.  &  H.  R.  C6.  ▼.  Scott,  34  Tex.  Civ.  App.  501,  79  S.  W. 
642,  holding  act  of  husband  in  permitting  wife  to  board  train  without  ticket  or 
money,  ooLtributory  negligence  barring  recovery  by  him  for  her  ejection  from 
train. 
When  warranty  is  implied. 

Cited  in  Diebold  Safe  &  Lock  Co.  v.  Huston,  55  Kan.  104,  28  L.R.A.  53,  39 
Pac.  1035,  holding  that  warranty  that  safe  fire  proof  is  not  implied  in  filling 
order  for  fireproof  safe;  Leavitt  v.  Fiberloid  Co.  196  Mass.  440,  15  L.R.A.(N.S.) 
855,  82  N.  £.  682,  holding  that  warranty  that  material  purchased  for  manufao- 
ture  of  eombs  will  not  take  fire  is  not  implied;  Miller  v.  Moore,  83  Ga.  684,  20 
A.  S.  R.  329,  6  L.R.A.  374,  10  S.  E.  360;  Wadhams  v.  Balfour,  32  Or.  313,  51 
Pac.  642,— 4iolding  warranty  that  goods  like  sample  implied  in  sale  of  grain  by 
sample. 

Cited  in  notes  in  102  A.  S.  R.  625,  on  implied  warranty  of  quality  on  sale  of 
drugs ;  22  L.RJL  189,  on  implied  warranty  of  fitness  of  property  bought  for  spe- 
cial purpose  in  case  of  executed  or  executory  contract. 

liiability  for  malicious  act  off  servant. 

Cited  in  Stranahan  Bros.  Catering  Co.  v.  Coit,  56  Ohio  St  398,  4  L.R.A.(N.S.) 
506,  45  X^.  E.  634,  holding  master  delivering  milk  to  factory  where  mixed  with 
other  milk,  liable  for  malicious  act  of  servant  in  mixing  water;  Townsend  v.  Tex- 
as &  N.  O.  R.  Co.  40  Tex.  CiT.  App.  71,  88  S.  W.  302,  denying  right  to  recover 
exemplary  damages  for  malicious  act  of  railroad  employee  in  leaving  passenger 
at  intermediate  station  in  absence  of  allegation  that  act  ratified. 
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48  AM.  KEP.  2S»7,  DALIiAS  &  W.  R.  CO.  ▼.  SPICKCR,   61   TEX.   427. 
What  constitutes  negrllgence. 

Cited  in  Missouri  P.  R.  C6.  ▼.  Peay,  7  Tex.  Civ.  App.  400,  26  S.  W.  768,  hold- 
ing act  of  railroad  employees  in  placing  carriage  struck  by  train  upon  another 
track  where  it  was  destroyed  by  another  train,  negligence;  Qulf,  C.  &  S.  F.  R. 
Co.  v.  Redeker,  67  Tex.  181,  2  S.  W.  513,  holding  railroad  company  negligent  in 
maintaining  hole  in  track  into  which  brakeman  fell  when  on  duty. 
«— Contributory  negligence. 

Cited  in  Missouri  P.  R.  Co.  v.  Foreman,  73  Tex.  311,  15  A.  S.  R.  785,  11  S. 
W.  326,  holding  one  leaving  train  to  post  letter  guilty  of  contributory  negligence 
in  attempting  to  board  moving  car;  Ball  v.  £1  Paso,  5  Tes.  Civ.  App.  221,  23 
S.  W.  835,  holding  one  who  uses  defective  street  when  safe  one  near,  guilty  of  con- 
tributory negligence;  Texas  &  P.  R.  Co.  v.  Magrill,  15  Tex.  Civ.  App.  353,  40 
S.  W.  188,  holding  disobedience  of  orders  by  railroad  employee,  contributory 
negligence  barring  recovery  for  injuries  by  wreck;  Hillsboro  v.  Jackson,  78  Tex. 
€iv.  App.  325,  44  S.  W.  1010,  holding  that  contributory  negligence  of  one  fall- 
ing at  night  into  ditch  out  across  walk  is  not  shown  by  fact  of  knowledge  of  ex- 
istence of  danger. 

Presnmptlon  as  to  negligence. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shieder,  88  Tex.  152,  28  L.R.A.  538,  30  S.  W. 
902,  holding  that  injury  to  passenger  while  on  train  does  not  raise  presumption  of 
contributory  negligence. 

Cited  in  note  in  58  A.  R.  229,  on  presumptions  and  evidence  as  to  contributory 
negligence. 
Burden  of  proof  as  to  negligence. 

Cited  in  Brown  v.  Sullivan,  31  Tex.  470,  10  S.  W.  288,  holding  burden  of  proof 
upon  defendant  alleging  contributory  negligence  as  defense;  Murray  t.  Gulf,  C. 
&  S.  F.  R.  Co.  73  Tex.  2,  11  S.  W.  125,  holding  burden  of  showing  absence  of 
contributory  negligence  upon  one  suin^;  for  damages  for  injuries  due  to  breaking 
ef  rod  on  engine. 
Recovery  for  negligent  death. 

Cited  in  Winnt  v.  International  &  G.  N.  R.  Co.  74  Tex.  32,  5  I/.R.A.  172,  US. 
907,  holding  parent  receiving  benefit  from  services  of  adult  son  entitled  to  recov- 
er for  his  negligent  death;  Gulf,  C.  k  S.  F.  R.  Co.  v.  Delaney,  22  Tex.  Civ.  App. 
427,  55  S.  W.  538,  holding  son  by  divorced  wife  entitled  to  recover  for  father's 
negligent  death;  International  &  G.  N.  R.  Co.  v.  Culpepper,  19  Tex.  Civ.  App. 
182,  46  S.  W.  922,  holding  daughter  whom  father  has  not  supported  entitled  to 
recover  for  his  negligent  death;  Citizens'  Teleph.  Co.  v.  Thomas,  45  Tex.  Civ. 
App.  20,  99  S.  W.  879,  holding  wife  entitled  to  recover  for  negligent  death  of  hus- 
band who  had  abandoned  her. 
—  Bar  or  abatement  of  action. 

Cited  in  note  in  70  A.  S  R.  682,  on  bar  or  abatement. of  actions  for  causing 
death  of  human  being. 
Discretion  of  Jury  as  to  amount  of  recovery. 

Cited  in  Houston  City  Street  R.  Co.  v.  Sciacca,  80  Tex.  850,  16  S.  W.  31,  hold- 
ing amount  of  damages  for  negligent  death  of  child  18  months  old  within  dis- 
cretion of  jury. 
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48  AM.  REP.  SOI,  WUililS  v.  MISS017RI  P.  R.  CO.  61  TEX.  4S2. 
Proof  of  law  of  state  where  cause  arose. 

Cited  in  note  in  14  A.  S.  R.  356,  on  proof  of  law  of  state  where  cause  of  action 
arose. 
Extraterritorial  force  of  statute  allowing  recoTcry  for  negligence. 

Cited  in  AUbama  Q.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  38  A.  S.  R.  163, 18  LJUL 
433,  11  So.  803,  denying  right  to  recover  in  Alabama  for  injury  to  servant  in 
another  state  unless  action  is  maintainable  by  law  of  latter  state. 
~  Death. 

Cited  in  Texts  &  P.  R.  Co.  v.  Cox,  146  U.  S.  603,  36  L.  ed.  829,  12  Sup.  Ct  Rep. 
906,  holding  action  founded  upon  statute  of  one  state  allowing  recovery  for  neg- 
ligent death  enforceable  in  United  States  court  sitting  in  another  state  when 
not  inconsistent  with  laws  of  latter  state;  Louisville  &  N.  R.  Co.  v.  Williams,. 
113  Ala.  402,  21  So.  938;  Chandler  v.  St.  Louis  k  S.  F.  R.  Co.  127  Mo.  App.  34^ 
106  S.  W.  663;  Texas  A;  P.  R.  Co.  v.  Richards,  68  Tex.  376,  4  S.  W.  627 ;  DeHarn 
v.  Mexican  Nat.  R.  Co.  86  Tex.  68,  23  S.  W.  381,— holding  statute  giving  right 
of  action  for  negligent  death  has  no  extraterritorial  force;  Fabel  v.  Qeveland. 
C.  C.  4  St  Ll  R.  Co.  80  Ind.  App.  268,  66  N.  E.  929,  denying  right  of  father  to 
maintain  in  Indiana  action  under  Ohio  statute  for  negligent  death  of  son  in 
latter  state;  Ash  v.  Baltimore  A;  O.  R.  Co.  72  Md.  144,  20  A.  S.  R.  461,  19  Atl. 
643,  denying  right  of  administrator  appointed  in  Maryland  to  maintain  action  for 
negligent  death  of  decedent  in  West  Virginia;  St.  Louis,  I.  M.  4  S.  R.  Co.  v.  Mc- 
Cormick,  71  Tex.  660, 1  LJLA.  804,  9  S.  W.  640,  denying  right  of  widow  to  main* 
tain  in  Texas  action  for  negligent  death  of  husband  on  railroad  in  Arkansas. 

Cited  in  notes  in  68  A.  R.  143,  on  conflict  of  laws  regarding  liability  for  death 
by  negligence;  4  L.RJL  262,  on  right  of  action  for  death  caused  by  negligence 
when  injuries  were  inflicted  beyond  state  limits. 
Where  action  may  be  brought. 

Cited  in  Western  U.  Teleg.  Co.  v.  Phillips,  2  Tex.  Civ.  App.  608,  21  S.  W.  638, 
holding  action  for  failure  to  deliver  message  sent  from  another  state  maintain- 
able in  state  of  delivery;  Mayer  Sons  k  Co.  v.  J.  C.  Brown,  4  Tex.  App.  dv. 
Cas.  (Willson)  187,  16  S.  W.  788,  holding  suit  for  loss  of  goods  by  carrier 
in  another  state  is  maintainable  here  where  road  is  in  both  states. 

Cited  in  note  in  66  L.R.A.  201,  202,  on  courts  of  one  state  taking  jurisdiction 
of  cause  of  action  for  death  or  bodily  injury  arising  outside  of  the  state. 
Right  to  question  Jurisdiction  of  court. 

Cited  in  Western  U.  Teleg.  Co.  v.  Russell,  12  Tex.  Civ.  App.  82,  83  &  W.  708> 
denying  right  of  foreign  corporation  sued  on  contract  to  raise  question  of  juris- 
diction on  appeal  for  first  time. 

48   AM.  BEP.   805,   DANEBIi  v.   WESTERN   U.   TELEG.   CO.    61    TEX. 

45S. 
Liability  of  telegraph  company  as  to  transmitting  messages. 

Cited  in  reference  note  in  37  A.  S.  R.  134,  on  liability  of  telegraph  company 
with  regard  to  cipher  messages. 

Cited  in  note  in  81  A.  D.  616,  on  telegraph  company^  liabilitj  for  negligent^ 
I7  failing  to  send  or  deliver  message. 
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Validity  of  condition  as  to  cipher  or  obscure  messaises. 

Cited  in  note  in  71  A.  D.  472,  on  validity  of  condition  as  to  cipher  or  obscure 
messages. 
Measure  of  damages  for  negligence  in  transmitting  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Sheffield,  71  Tex.  570,  10  A.  S.  R.  790,  10 
S.  W.  762,  holding  value  of  notes  recoverable  for  failure  to  deliver  message  or- 
dering attendance  to  certain  claim;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Loonie,  82  Tex. 
323,  27  A.  S.  R.  891,  18  S.  W.  221,  denying  right  to  recover  rise  in  cost  of  build- 
ing material  in  action  for  nondelivery  of  message  relating  to  plans  of  building. 

Cited  in  reference  note  in  10  A.  S.  R.  785,  on  knowledge  of  importance  of  tele- 
graph message  as  affecting  question  of  damages. 

Cited  in  note  in  38  L.  ed.  U.  S.  886,  on  measure  of  damages  against  telegraph 
company  for  error  in  sending  or  for  nondelivery  of  message. 
•—In  cipher. 

Cited  in  Abeles  v.  Western  U.  Teleg.  Co.  37  Mo.  App.  554,  holding  nbminal 
damages  only  recoverable  for  nondelivery  of  cipher  message;  Primrose  v.  West- 
ern U.  Teleg.  Co.  154  U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098;  Hughes  v. 
Western  U.  Teleg.  Co.  79  Mo.  App.  133;  Ferguson  v.  Anglo-American  Teleph.  Co. 
16  Pa.  Co.  Ct.  101,  4  Pa.  Dist.  R.  88, — ^holding  cost  of  transmission  measure  of 
damages  for  nondelivery  of  cipher  message;  Western  U.  Teleg.  Co.  v.  Hyer,  22 
Fla.  637,  1  A.  S.  R.  222,  1  So.  129;  Western  U.  Teleg.  Co.  v.  Wilson,  32  Fla. 
527,  37  A.  S.  R.  125,  22  L.R.A.  434,  14  So.  1;  Harrison  v.  Western  U.  Teleg.  Co. 

3  Tex.  App.  Civ.  Cas.  (Willson)  67;  Western  U.  Teleg.  Co.  v.  Nagle,  11  Tex. 
Civ.  App.  539,  32  S.  W.  707;  Houston,  E.  &  W.  T.  R.  Teleg.  Co.  v.  Davidson,  15 
Tex.  Civ.  App.  334,  39  8.  W.  605, — denying  right  to  recover  consequential  dam- 
ages for  failure  to  deliver  cipher  message;  Western  U.  Teleg.  Co.  v.  Goodsey, 

4  Tex.  App.  Civ.  Cas.  (Willson)  184,  16  S.  W.  789,  denying  right  to  recover 
exemplary  damages  for  nondelivery  of  cipher  telegram. 

«- Recovery  for  mental  anguish. 

Cited  in  McAUen  v.  Western  U.  Teleg.  Co.  70  Tex.  243,  7  S.  W.  715;  Western 
U.  Teleg.  Co.  v.  McKinney,  2  Tex.  App.  Civ.  Cas.  (Willson)  562;  Western  U. 
Teleg.  Co.  v.  Coffin,  88  Tex.  94,  30  S.  W.  896,— holding  telegraph  company  having 
notice  of  character  of  message,  liable  for  mental  anguish  due  to  nondelivery; 
Western  U.  Teleg.  Co.  v.  Brown,  71  Tex.  723,  2  L.R.A.  766,  10  S.  W.  323,  holding 
damages  for  mental  anguish  recoverable  for  nondelivery  of  message  announcing 
death. 
Measure  of  damages  for  breach  of  contract  in  general. 

Cited  in  note  in  2  L.R.A.  767,  on  rate  of  damages  on  breach  of  contract. 
Pleading  in  actions  for  negligence  in  transmitting  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Twaddell,  47  Tex.  Civ.  App.  51,  103  S.  W. 
1120,  on  necessity  of  alleging  and  proving  special  damage  to  recover  therefor  for 
nondelivery  of  telegram. 

Cited  in  note  in  59  LJK.A.  248,  on  sufficiency  of  general  allegations  of  negli- 
gence of  carrier  of  messages. 

48  AMs  REP.  308,  FliAGG  t.  BAIiDWIN,  88  N.  J.  BQ.  819. 

Validity  of  contracts. 

Cited  in  North  Ward  Nat.  Bank  v.  Conklin,  51  N.  J.  Eq.  7,  26  Atl.  678,  hold- 
ing deed  of  trust  to  pay  one  class  of  creditors  in  preference  to  others  fraudulent 
and  void. 
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—  For  purchase  of  stocks  or  commodities. 

Cited  in  Thompson  v.  Williamson,  67  N.  J.  Eq.  212,  58  Atl.  002,  holding  eon- 
tract  between  broker  and  customer  for  actual  purchase  of  stock  and  sale  to  third 
persons,  valid;  Kendall  v.  Fries,  71  N.  J.  L.  401,  58  Atl.  1090,  sustaining  right 
to  recover  on  check  given  broker  in  payment  of  stocks;  Myers  v.  Fridenberg,  70^ 
N.  J.  Eq.  3,  62  Atl.  432,  denying  right  to  compel  transfer  of  stock  in  violation 
of  gaming  act;  Pearce  v.  Rice,  142  U.  S.  28,  35  L.  ed.  925,  12  Sup.  Ct  Rep.  130; 
First  Nat.  Bank  v.  Oskaloosa  Packing  Co.  66  Iowa,  41,  23  N.  W.  255;  Seeligson 
V.  Lewis,  65  Tex.  215,  57  A.  R.  593;  Waite  v.  Frank,  14  S.  D.  626,  86  N.  W.  645,— 
holding  note  executed  for  losses  in  stock  speculations  on  margins,  without  intent 
to  deliver,  not  enforceable;  Tantum  v.  Arnold,  42  N.  J.  Eq.  60,  6  Atl.  316,  hold- 
ing void  notes  and  mortgages  given  to  secure  losses  in  stock  speculations  on  mar- 
gins; Phelps  V.  Holdemess,  56  Ark.  300,  19  S.  W.  921,  denying  recovery  by  broker 
for  differences  in  stock  speculations  on  margins,  without  intent  to  receive  or  de- 
liver; Lane  v.  Logan  Grain  Co.  105  Mo.  App.  215,  79  S.  W.  722,  denying  recovery 
upon  check  for  difference  between  purchase  and  market  price  of  commodities, 
bought  on  msrgins,  without  intent  to  deliver;  Nave  v.  Wilson,  12  Ind.  App.  38^ 
38  N.  E.  876,  holding  agent's  note  for  differences  due  principal  under  contract 
for  margin  deals  contrary  to  public  policy;  Sharp  v.  Stalker,  63  N.  J.  Eq.  596. 
52  Atl.  1120,  holding  that  where  customer  puts  up  margin  merely  to  protect 
broker,  who  actually  buys  and  sells,  contract  is  illegal;  Atwater  v.  Manville,  106 
Wis,  647,  81  N.  W.  985,  denying  recovery  by  one  partner  against  another  for  half 
of  losses  from  speculations  on  margins,  where  delivery  was  not  intended;  Forten- 
bury  V.  State,  47  Ark.  192,  1  S.  W.  58,  upholding  validity  of  statute  declaring 
dealing  in  ''futures"  to  be  gambling. 

Cited  in  notes  in  1  A.  S.  R.  756,  on  contracts  for  sale  of  personal  property 
for  future  delivery  under  stock- jobbing  acts  and  other  statutes;  3  L.R.A.  784^ 
on  executory  contracts  for  sale  of  corporate  stock. 

Distinguished  in  McCanless  v.  Smith,  51  N.  J.  Eq.  505,  25  AtL  211,  refusing 
to  determine  validity  of  judgment  based  upon  debt  arising  out  of  margin  con- 
tracts where  issue  is  not  raised  by  pleadings. 

—  Wagering  contracts  generally. 

Cited  in  note  in  1  L.ILA.  141,  on  validity  of  wagering  contracts. 
Broker's  right  to  commissions  under  wagering  contracts. 

Cited  in  notes  in  1  A.  S.  R.  765,  on  right  to  broker's  commissions  and  ad> 
vances  under  contract  of  sale  for  future  delivery;  11  L.R.A.(N.S.)  578,  on  broker's 
right  to  recover  commission  or  advances  made  in  furthering  wagering  contracts. 
Blargin  contracts  ma  gambling  contracts. 

Cited  in  Blessing  v.  Smith,  74  N.  J.  Eq.  593,  70  Atl.  938,  on  margin  contracts 
between  broker  and  customer  as  gambling  contracts. 
Conflict  of  laws. 

Cited  in  reference  note  in  55  A.  S.  R.  775,  on  enforcement  of  contract  outside 
of  jurisdiction  where  made. 

Cited  in  notes  in  64  L.RjL  161,  163,  on  conflict  of  laws  as  to  gambling  eon- 
tracts;  67  ImRJL  61,  on  refusal  to  apply  any  substantive  law  where  proper 
foreign  law  is  not  proved. 

—  As  to  enforoibility  of  contracts  against  pnblic  policy  of  forum. 
Cited  in  Pelt  t.  Felt,  59  N.  J.  Eq.  606,  83  A.  8.  R.  612,  47  L.Rjk.  546,  49  Atl. 

1071  (diMsnting  <^inion),  as  to  whether  comity  requires  recognition  of  validity 
of  foreign  divorce  decree  upon  ground  in  contravention  of  laws  of  forum;  Gooeh 


Digitized 


by  Google 


639  NOTES  ON  AMERICAN  REPORTS.  [308-31fr 

V.  Faucette,  122  N.  C.  270,  39  L.RA.  835,  29  S.  E.  362,  denying  recovery  upon 
note  given  for  bet  won  on  horse  race,  in  another  state,  where  lawful,  when  pro- 
hibited at  fonun;  Mutual  Aid,  Loan  k  Invest.  Co.  v.  Logan,  55  S.  C.  295,  33 
S.  E.  372,  refusing  to  enforce  foreign  mortgage,  invalid  at  forum,  where  statutes- 
required  construction  according  to  local  law;  Bigelow  v.  Old  Dominion  Copper 
Min.  k  Smelting  Co.  74  N.  J.  Eq.  457,  71  Atl.  153,  as  to  whether  nonresident  is 
entitled  to  invoke  any  rule  of  public  policy  local  to  state  of  forum. 
—  As  to  enforcibility  of  margin  contracts. 

Cited  in  Minzesheimer  v.  Doolittle,  60  N.  J.  Eq.  394,  45  Atl.  611  (reversing 
56  N.  J.  Eq.  206,  39  Atl.  386),  refusing  to  enforce  foreign  judgment  for  amount 
of  differences  due  broker,  because  transaction  is  against  public  policy  of  forum; 
Gist  V.  Western  U.  Teleg.  Co.  45  S.  C.  344,  55  A.  S.  R.  763,  23  S.  E.  143,  denying 
recovery  for  nondelivery  of  telegraph  message,  as  to  dealings  in  differences,  valid 
where  contract  was  made,  but  invalid  under  local  law;  Re  Hunt,  26  Fed;  730,. 
45  Phila.  Leg.  Int.  96,  denying  discharge  to  bankrupt  because  of  dealings  in  dif- 
ferences in  another  state,  where  lawful,  but  against  public  policy  of  forum; 
Sondheim  v.  Gilbert,  117  Ind.  71,  10  A.  S.  R.  23,  6  L.R.A.  432,  18  N.  E.  687,  hold- 
ing notes  given  in  option  deals  in  another  state,  enforceable  to  innocent  holder,, 
when  not  void  by  laws  of  either  state;  Peet  v.  Hatcher,  112  Ala.  514,  67  A.  S.  R. 
45,  21  So.  711,  as  to  whether  mortgage  based  on  dealings  in  futures  in  another 
state,  is  enforceable,  when  opposed  to  public  policy  of  fonun. 

Cited  in  reference  note  in  48  A.  R.  520,  on  conflict  of  laws  applying  to  contract 
for  speculating  in  stocks. 

Distinguished  in  Pratt  ▼.  Boody,  55  N.  J.  Eq.  176,  86  AtL  1113,  denying  re- 
covery of  securities  held  by  broker,  against  losses  in  stock  transactions  in  another 
state,  where  stocks  actually  bought  and  delivered. 

Conflict  between  presumption  as  to  common  law  and  law  of  other  juris- 
diction. 

Cited  in  note  in  67  L.R.A.  51,  on  conflict  between  presumption  in  favor  of 
common  law  and  presumption  that  law  of  other  jurisdiction  is  the  same  as  that 
of  forum  where  proper  common  law  is  not  proved. 

48  AM.  KBP.   819,  MARSHAIili  v.  CARSON,   38  N.  J.  EQ.   950. 
Validity  of  purchase  by,  or  from  trustee. 

Cited  in  Hayes  v.  Hall,  188  Mass.  510,  74  N.  E.  935,  denying  right  of  trus- 
tee to  purchase  on  foreclosure  of  trust  mortgage;  McCormick  v.  Ocean  City 
Asso.  45  N.  J.  Eq.  561,  18  Atl.  112,  holding  that  trustee  taking  imperfect  title 
in  own  name  instead  of  as  trustee  cannot  purchase  outstanding  title  in  own 
name;  Carter  v.  Burr,  46  N.  J.  Eq.  134,  18  Atl.  463,  holding  trustee's  purchase 
for  son  at  own  sale,  void;  Cresse  v.  Loper,  72  N.  J.  Eq.  784,  65  Atl.  1001,  aa 
to  validity  of  purchase  of  partnership  property  by  partner  at  partition  sale; 
Marr  v.  Marr,  73  N.  J.  Eq.  643,  133  A.  S.  R.  742,  70  Atl.  375;  Marr  v.  Marr  &  B. 
Land  Co.  72  N.  J.  Eq.  797,  66  Atl.  182, — on  validity  of  sale  of  corporation  prop- 
erty by  director  under  execution  on  judgment  obtained  by  him;  Bigelow  v. 
Old  Dominion  Copper  Min.  &  Smelting  Co.  74  N.  J.  Eq.  457,  71  Atl.  153,  on 
validity  of  sale  by  promotor  to  corporation. 

Cited  in  notes  in  80  A.  S.  R.  556,  on  purchase  by  agent  of  property  of 
principal;  136  A.  S.  R.  798,  801,  on  who  may  not  purchase  at  judicial,  execu- 
tion, or  other  compulsory  sales  because  so  doing  may  conflict  with  their 
duties;  4  L.R.A.  218,  on  right  of  persons  in  flduciary  capacity  to  purchase  trust 
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property;   13  L.R.A.  491,  on  party's  right  to  purchase  property  for  hia  own 
heneflt  where  he  has  duty  to  perform  in  relation  to  it. 

—  Bxecntor  or  administrator. 

Cited  in  Bechtold  v.  Read,  49  N.  J.  Eq.  Ill,  22  Atl.  1085,  holding  purchase  by 
administrator  at  own  sale,  void. 

Cited  in  reference  note  in  48  A.  R.  541,  on  executor's  right  to  purchase  testa- 
tor's lands. 

—  Mortgagee. 

Cited  in  Fleming  v.  McCutcheon,  85  Minn.  152,  88  N.  W.  433,  holding  that 
mortgagee  who  was  administrator  of  estate  of  mortgagor  entitled  to  purchase 
premises  on  foreclosure  while  such  administrator. 

—  Officer  conducting  sale. 

Cited  in  Raleigh  v.  Fitzpatrick,  43  N.  J.  Eq.  501,  11  Atl.  1,  denying  right  of 
officers  to  purchase  corporate  property  in  own  name  on  foreclosure. 

48  AM.  KEF.  327,  EXIilCOTT  T.  CHAMBERLIN,  38  N.  J.  £Q.  804. 
Validity  of  contracts. 

Cited  in  Dorsett  ▼.  Garrard,  85  Ga.  734,  11  S.  E.  768,  holding  agreement  to 
pay  public  officer  commission  for  performance  of  duty,  void;  McAHen  v.  Hodge, 
^4  Minn.  237,  102  N.  W.  707,  holding  agreement  to  withdraw  action  for  aliena- 
tion of  husband's  affections  upon  payment  of  certain  sum,  valid;  Slocum  v. 
Wooley,  43  N.  J.  Eq.  451,  11  Atl.  264,  holding  agreement  to  convey  land  pro- 
viding grantee  oppose  opening  street,  void;  Cone  v.  Russell,  48  N.  J.  Eq.  208, 
21  Atl.  847,  holding  agreement  by  executors  holding  stock  to  give  another  voting 
power  for  five  years,  void;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  A.  S.  R.  793, 
21  L.R.A.  617,  26  Atl.  978,  holding  agreement  between  rival  newspapers  to  di- 
vide proceeds  from  public  printing,  void;  Brindley  v.  Lawton,  53  N.  J.  Eq.  259, 
31  Atl.  394,  holding  contract  to  give  stock  certificate  for  illicit  intercourse, 
void;  McCarter  v.  Firemen's  Ins.  Co.  70  N.  J.  Eq.  291,  61  Atl.  705,  holding 
agreement  between  insurance  companies  fixing  rates,  unenforcible;  Warren  v. 
Pim,  66  N.  J.  Eq.  353,  59  Atl.  773  (dissenting  opinion),  on  validity  of  voting 
trust. 

Cited  in  notes  in  113  A.  S.  R.  724,  725,  on  rule  of  pari  delicto;  48  L.R.A. 
850,  on  allowing  injunction,  in  favor  of  party  in  pari  delicto,  against  enforc- 
ing or  otherwise  proceeding  with  illegal  contract. 

—  By  executor  or  guardian  to  resign. 

Cited  in  True  v.  True,  120  Cal.  352,  52  Pac.  815;  Wittkowsky  v.  Baruch,  127 
N.  C.  313,  37  8.  E.  449;  Oakeshott  v.  Smith,  104  App.  Div.  384,  93  N.  Y.  Supp. 
-659;  Currier  ▼.  Clark,  19  Colo.  App.  250,  76  Pac  927,— holding  agreement  by 
executor  to  resign  upon  payment  of  certain  sum,  void;  Aughey  v.  Windrem, 
137  Iowa,  315,  114  N.  W.  1047,  holding  agreement  to  resign  office  of  guardian 
is  void. 

—  By  corporate  officer  to  resign. 

Cited  in  note  in  95  A.  S.  R.  581,  on  validity  and  effect  of  contract  to  re- 
sign corporate  office. 
Validity  of  sale  of  office. 

Cited  in  reference  note  in  58  A.  S.  R.  Ill,  on  invalidity  of  sale  of  office. 
Power  of  equity. 

Cited  in  Chase  T.  Chase,  60  N.  J.  Eq.  143,  24  Atl.  914,  denying  power  of 
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fiquity  to  compel  surrender  of  bond  where  defense  thereto  may  be  made  at  law; 
Standard  Roller  Bearing  Ck).  v.  Crucible  Steel  Co.  71  N.  J.  Eq.  61,  63  Atl.  646, 
denying  jurisdiction  of  equity  over  action  to  which  complete  defense  at  law 
exists. 

48  AM.  REP.  884,  CLEVELAND  PAPER  CO.  v.  BANKS,  15  NEB.  20,' 

le  N.  W.  838. 
Improper  remarks  of  counsel. 

Cited  in  reference  notes  in  1  A.  S.  R.  368,  on  right  and  duty  of  court  to  stop 
improper  comments  of  counsel;  48  A.  8.  R.  297,  on  counsel's  statements  to  jury 
in  criminal  cases  unauthorized  by  evidence;   100  A.  S.  R.  689,  on  misconduct 
of  counsel  in  argument;  27  A.  8.  R.  328,  on  improper  remarks  by  coimsel. 
—  As  ground  for  new  trial. 

Cited  in  Woolfolk  v.  State,  81  Ga.  661,  8  S.  E.  724,  holding  improper  remarks 
by  attorney  to  jury  condemned  by  court,  no  ground  for  new  trial;  Huckell  t. 
McCoy,  38  Kan.  53,  15  Pac  870,  holding  improper  remarks  by  counsel  to  jury 
ground  for  new  trial;  Lindsay  ▼.  Pettigrew,  3  S.  D.  199,  52  N.  W.  873;  State 
V.  Wait,  44  Kan.  310,  24  Pac.  354;  Gibson  v.  Zeibig;  24  Mo.  App.  65;  Festner 
▼.  Omaha  &  S.  W.  R.  Co.  17  Neb.  280,  22  N.  W.  557,— holding  attorney's  assertion 
to  jury  of  material  facts  not  in  record  ground  for  new  trial;  Gibson  ▼.  Zeibig, 
24  Mo.  App.  65,  holding  misconduct  of  counsel  in  bringing  irrelevant  facts  into 
his  argument  is  ground  for  new  trial;  Young  ▼.  Kinney,  79  Neb.  421,  112  N. 
W.  558,  holding  counsel's  calling  party  thief  to  jury  and  aiding  pack  of 
-thieves,  in  argument  to  jury  in  action  to  recover  horse,  reversible  error;  Huber 
V.  Miller,  41  Or.  103,  68  Pac.  400,  holding  oounsel's  designation  in  argument  to 
jury  of  plaintiffs  as  wolves,  vultures  and  fit  subjects  for  penitentiary,  ground 
for  reversal. 

Cited  in  reference  notes  in  49  A.  R.  826,  on  improper  comments  of  counsel 
as  ground  for  reversal;  32  A.  S.  R.  155;  37  A.  S.  R.  833, — on  improper  argu- 
ment by  prosecuting  attorney  as  ground  for  reversal. 

Cited  in  notes  in  56  A.  R.  814,  on  effect  on  conviction  of  improper  remarks 
of  counsel  to  jury;  9  A.  S.  R.  560,  on  misconduct  of  counsel  in  argument  as 
ground  for  reversal;  9  A.  S.  R.  565,  on  comment  by  counsel  on  excluded  evi- 
dence as  ground  for  reversal. 
Necessity  for  including  matters  in  record. 

Cited  in  Chicago,  B.  &  Q.  R-  Co.  v.  Kellogg,  54  Neb.  127,  74  N.  W.  454, 
holding  objection  to  misconduct  of  counsel  not  made  part  of  bill  of  exceptions, 
not  available  on  appeal. 
-*  Instructions. 

Cited  in  Schreckengast  v.  Ealy,  16  Neb.  510,  20  N.  W.  853;  Bradshaw  v. 
SUte,  17  Neb.  147,  22  N.  W.  361;  Omaha  &  R.  Valley  R.  Co.  v.  Hartley,  17 
Neb.  432,  23  N.  W.  348;  Plandc  v.  Bishop,  26  Neb.  589,  42  N.  W.  723;  Daly  v. 
Melendy,  32  Neb.  852,  49  N.  W.  923;  Hanover  F.  Ins.  Co.  v.  Schellak,  35  Neb. 
701,  53  N.  W.  605, — ^holding  objection  to  instructions  to  jury  not  made  part 
of  bill  of  exceptions,  not  available  on  appeal;  Blumer  v.  Bennett,  44  Neb.  873, 
63  N.  W.  14;  Hamilton  v.  Goff,  45  Neb.  339,  63  N.  W.  807;  Boyes  v.  Sum- 
mers, 46  Nd>.  308,  64  N.  W.  1066, — holding  refusal  of  trial  court  to  give  request- 
ed instructions  not  made  part  of  record,  not  available  on  appeal;  Bullis  v. 
Drake,  20  N^.  167,  29  N.  W.  292;  State  v.  Bartley,  56  Neb.  810,  77  N.  W.  438,— 
holding  instructions  to  jury  subject  to  review  as  part  of  record,  although  not 
Am.  Rep.  Vol.  XIX.— 41. 
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included  in  bill  of  exceptions;  Poston  v.  State,  83  Neb.  240,  119  N.  W.  520,  <m 
necessity  of  including  exceptions  to  instructions  in  record  on  appeal. 

48   AM.   REP.    889,   KSLLOGG   T.   IiAV£NDE»,    15   NEB.    958,    18   N. 

W.   38. 
Determination  of  amoant  of  interest  as  damages. 

Cited  in  reference  note  in  76  A.  D.  602,  on  determination  of  amount,  wbere 
interest  is  allowed  as  damages. 
Stipulated  rate  of  Interest. 

Cited  in  Richardson  v.  Campbell,  27  Neb.  644,  11  UELA.  189,  43  N.  W.  406, 
holding  rate  of  interest  named  in  note  not  affected  by  enactment  of  statute 
before  maturity  reducing  rate. 
«—  After  maturity  or  judgment. 

Cited  in  Greenhaw  v.  Holmes,  8  Aria.  94,  68  Pac.  537;  Hager  ▼.  Blake,  16 
Neb.  12,  19  N.  W.  780, — ^holding  agreed  rate  of  interest  continues  until  pay- 
ment of  note;  Bond  y.  Dolby,  17  Neb.  491,  23  N.  W.  351;  Havemeyer  v.  Paul, 
45  Neb.  373,  63  N.  W.  932, — ^holding  that  note  providing  for  less  tlian  legal 
rate  draws  legal  rate  after  judgment. 

Cited  in  note  in  26  L.  ed.  U.  S.  531,  on  rate  of  interest  after  maturity. 

48    AM.    REP.    849,    BURLINGTON   A    M.    RIVBR   R.    CO.    T.    REIN- 

HACKIiB,  15  Neb.  979,  18  N.  W.  89. 
Power  of  municipality  to  authorise  railways  In  street. 

Cited  in  reference  note   in  46  A.  S.  R.  666,  on  power  of  municipality  to 
authorize  railways  in  streets. 
Abutters'  easement  of  access  to  street. 

Cited  in  note  in  14  L.R.A.  381,  on  abutter's  easement  of  access  to  street. 
Abutter's  right  to  damages  for  construction  of  railroad,  in  street. 

Cited  in  Omaha  Horse  R.  Co.  t.  Cable  Tram-Way  Co.  32  Fed.  727,  holding 
abutter  entitled  to  damages  for  construction  of  tram- way  in  street;  Chicago 
K.  A  X.  R.  Co.  y.  Hazels,  26  Neb.  364,  42  N.  W.  93,  holding  owner  of  lots  along 
street  entitled  to  recover  for  damage  thereto  by  erection  of  railroad  embank- 
ment in  street;  Foster  Lumber  Co.  y.  Arkansas  Valley  A  W.  R.  Co.  20  Okla. 
583,  30  L.R.A.(N.S.)  231,  100  Pac.  1110;  Atchison  A  N.  R.  Co.  y.  Boerner,  34 
Neb.  240,  33  A.  S.  R.  637,  51  N.  W.  842,— holding  abutter  entitled  to  damages 
for  injury  to  property  by  obstruction  of  street  by  construction  of  railroad; 
Chicago,  R.  I.  A  P.  R.  Co.  v.  Sturey,  55  Neb.  137,  75  N.  W.  567,  holding  dam- 
ages for  depreciation  in  property  recoyerable  for  construction  of  railroad  in 
alley;  Omaha  A  R.  Valley  R.  Co.  y.  Rogers,  16  Neb.  117,  19  N.  W.  603;  Republi- 
can Valley  R.  Co.  y.  Fellers,  16  Neb.  169,  20  N.  W.  217;  Belt  Line  Street  R. 
Co.  V.  Crabtree,  2  Tex.  App.  Ciy.  Cas.  (Willson)  579;  Stehr  y.  Mason  City 
A  F.  D.  R.  Co.  77  Neb.  641,  124  A.  S.  R.  872,  110  N.  W.  701,— holding  abutter 
entitled  to  damages  for  injury  to  property  due  to  construction  of  railroad 
tracks  in  street;  Kane  v.  New  York  Eley.  R.  Co.  125  N.  T.  164,  11  L.Rji.  640, 
26  N.  E.  778;  Duyckinck  y.  New  York  Eley.  R.  Co.  3  Sily.  Ct.  App.  317,  26 
N.  E.  278, — holding  abutter  entitled  to  damages  for  erection  of  eleyated  rail- 
road in  street;  Dooly  Block  y.  Salt  Lake  Rapid  Transit  Co.  9  Utah,  31,  24 
JjJRJL,  610,  33  Pkie.  229,  holding  company  constructing  railway  in  street  under 
municipal  authority  liable  for  injury  to  abutter's  right  of  access. 

Cited  in  reference  note  in  14  A.  8.  R.  569,  on  power  of  city  owning  fee  of 
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streets  to  authorize  steam-railroad  tracks  thereon  without  compensating  abut' 
ting  owners. 

Right  to  damages  for  taking  property  by  eminent  domain. 

Cited  in  Mason  City  &  Ft.  D.  R.  Co.  v.  Wolf,  78  C.  C.  A.  689,  148  Fed.  961, 
holding  one  entitled  to  damages  for  injury  to  property  not  taken  for  rail- 
road purposes,  due  to  smoke  and  dirt;  Crawford  Co.  v.  Hathaway,  67  Neb.  325, 
108  A.  S.  R.  647,  60  L.R.A.  889,  93  N.  W.  781 ;  McCook  Irrig.  A  Water  Power 
Co.  V.  Crews,  70  Neb.  109,  102  N.  W.  249, — holding  riparian  owner  entitled 
to  damages  for  injury  to  water  rights  by  irrigation  company  under  right  of 
eminent  domain. 
Benefits  as  affecting  assessment  for  railroad  in  street. 

Cited  in  note  in  7  L.R.A.  289,  on  benefits  as  considered  on  assessment  of 
damages  to  abutter  from  construction  of  elevated  railroad. 
Railroad  as  additional  burden  in  street. 

Cited  in  Theobold  v.  Louisville,  N.  0.  &  T.  R.  Co.  66  Miss.  279,  14  A.  S.  R. 
564,  4  L.R.A.  735,  6  So.  230,  holding  steam  railroad  additional  servitude  in 
street. 
Right  to  enjoin  construction  of  railroad  in  street. 

Cited  in  Denver  &  S.  F.  R.  Co.  v.  Domke,  11  Colo.  247,  17  Pac.  777,  denying 
right  of  abutter  to  enjoin  construction  of  railroad  in  street  on  ground  of  injury 
to  his  property. 

48  AM.  R£P.  844,  BNSIGN  v.  HARNBY.   15  NES.  830,   18  N.  W.   78. 
Grounds  for  reversal  or  new  trial. 

Cited  in  Douglass  v.  Byrnes,  63  Fed.  16,  holding  retainer  of  one  eommissioner 
in   proceedings  to  assess   damages  in  condemnation,  by  party   as  attorney  in 
another  case,  ground  for  vacating  award. 
«—  Misconduct  of  or  interference  with  Jurors. 

Cited  in  Callahan  v.  Chicago,  M.  &  St.  P.  R.  Co.  158  Fed.  988,  holding  send- 
ing of  checks  to  jurors  during  trial  ground  for  setting  aside  verdict;  Pearcy 
V.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59,  60  A.  R.  673,  12  N.  £.  98,  holding 
denial  of  juror  that  he  had  policy  in  defendant  insurance  company  when  he 
had  taken  one  for  benefit  of  wife,  ground  for  new  trial;  Ridenour  v.  Clarinda,  65 
Iowa,  465,  21  N.  W.  779,  holding  juror's  discussion  of  case  in  presence  of  de- 
fendant during  adjournment,  not  ground  for  new  trial;  Johnson  v.  Greim,  17 
Neb.  447,  23  N.  W.  338,  holding  service  of  dinner  to  jury  at  defendant's  house 
not  ground  for  new  trial  where  no  other  place  was  available;  Vose  v.  Muller, 
23  Neb.  171,  36  N.  W.  583,  holding  act  of  party  in  treating  jurors  to  liquor  in 
saloon  at  dinner  hour,  ground  for  new  trial;  Omaha  Fair  &  Exposition  Asso.  v. 
Missouri  P.  R.  Co.  42  Neb.  105,  60  N.  W.  330,  denying  right  to  new  trial  merely 
because  witness  was  seen  in  conversation  with  juror. 
—  Refusal  to  permit  examination  of  Juror. 

Cited  in  Paducah,  T.  &  A.  R.  Co.  v.  Muzzell,  95  Tenn.  200,  31  S.  W.  999, 
holding  requiring  acceptance   of  juror  without  permitting  examination  as   to 
qualifications,  reversible  error. 
Competency  of  jurors. 

Cited  in  Burnett  v.  Burlington  &  M.  R.  Co.  16  Neb.  332,  20  N.  W.  280,  hold- 
ing employee  of  defendant  railroad  company  incompetent  to  sit  as  juror;  Goff 
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V.  Kokomo  Brass  Works,  43  Ind.  App.  642,  88  N.  E.  312,  on  reUtionship  of 
juror  to  company  insuring  defendant  in  suit  as  disqualification. 

48  AM.  REP.  849,  STURTEVANT  ir.  STATE,   15  NEB.  459,   19  N.  W. 
817. 

Right  to  custody  of  children. 

Cited  in  Tally  y.  Fits  Henry,  85  Iowa,  49,  16  L.RJL.  681,  61  N.  W.  1156,  hold- 
ing neighbors  who  adopted  abandoned  children  entitled  to  custody  in  preference 
to  drunken  father;  Hibbette  t.  Baines,  78  Miss.  696,  51  L.RJL  839,  29  So. 
80,  holding  father  supporting  children  in  custody  of  grand  parent  entitled 
to  custody  in  preference  to  aunt  upon  grandparent's  death;  Campbell  v.  Camp- 
bell, 76  Mo.  App.  396,  holding  mother  having  good  home  entitled  to  custody 
of  young  boys  in  preference  to  father  who  is  absent  great  part  of  time;  State 
ex  rel.  Filbert  v.  Schroeder,  37  Neb.  571,  56  N.  W.  307,  holding  stepmother  of 
mother  of  children  entitled  to  custody  of  young  children  in  preference  to  their 
unfit  father;  Jones  v.  Darnall,  103  Ind.  569,  53  A.  R.  545,  2  N.  E.  229;  Schroeder 
V.  State,  41  Neb.  745,  60  N.  W.  89,  holding  grandparents  entitled  to  custody 
of  girls  in  preference  to  unfit  father;  Giles  ▼.  Giles,  30  Neb.  624,  46  N.  W. 
916;  Terry  v.  Johnson,  73  Neb.  663,  103  N.  W.  319,— holding  best  interests  of 
child  sole  test  in  awarding  custody;  Nonral  ▼.  Zinsmaster,  57  Neb.  168,  73  A. 
S.  R.  600,  77  N.  W.  373;  Tytler  v.  T^tler,  16  Wyo.  319,  123  A.  S.  R.  1067,  89 
Pac.  1, — ^holding  upon  separation  of  parents,  mother  entitled  to  custody  of 
girl  in  preference  to  father;  Clarke  y.  Lyon,  82  Neb.  625,  20  L.R.A.(N.S.)  171, 
118  N.  W.  472,  on  right  of  parent  to  custody  of  child. 

Cited  in  reference  notes  in  2  A.  S.  R.  58,  on  right  of  parent  to  recover 
custody  of  child  after  giving  it  to  another;  2  A.  S.  R.  183,  on  when  father  will 
be  deprived  of  custody  of  child;  6  A.  S.  R.  688,  on  parent's  right  to  custody  of 
child. 

Cited  in  notes  in  2  A.  S.  R.  183,  on  nature  of  father's  right  to  custody  of 
child;  2  A.  S.  R.  187,  on  proper  methods  for  enforcement  of  parent's  right  to 
custody  of  child;  56  A.  S.  R.  169;  13  E.  R.  C.  54,— on  right  to  custody  of  child; 
88  A.  S.  R.  874;  27  L.R.A.  61, — on  regarding  child's  welfare  in  determining 
validity  of  transfer  of  parent's  responsibility  or  authority;  5  L.R.A.  781,  on 
oonmion-law  rule  as  to  custody  of  child. 

48  AM.  REP.  854,  SULLIVAN  v.  SMITH,   15  NEB.  478,  19  N.  W.  890. 
Rights  and  powers  of  partner. 

Cited  in  McGahan  v.  National  Bank,  166  U.  S.  218,  39  L.  ed.  403,  15  Sup. 
Ct.  Rep.  347,  holding  mortgage  executed  by  one  partner  with  oral  consent  of 
copartner,  valid;  Callahan  v.  Heinz,  20  Ind.  App.  369,  49  N.  E.  1073,  denying 
right  of  one  partner  to  make  assignment  for  benefit  of  creditors  of  firm;  Horton 
V.  Bloedom,  37  Neb.  666,  56  N.  W.  321,  sustaining  right  of  one  partner  to  give 
mortgage  to  secure  firm  debt;  Clark  v.  Fleischman,  81  Neb.  445,  116  N.  W.  290, 
on  power  of  surviving  partner  to  dispose  of  partnership  real  estate. 

Cited  in  reference  notes  in  10  A.  S.  R.  231;  67  A.  R.  253,— on  power  of  one 
partner  to  make  assignment  for  creditors;  50  A.  R.  521,  on  sale  in  good  faith 
by  one  partner  of  the  entire  stock  to  pay  firm's  debts. 

Cited  in  notes  in  7  LJR.A.  798,  on  rights  of  surviving  partner  as  against  heirs 
of  decedent;  28  L.Rjl.  188,  oo  surviving  partner's  power  to  dispoee  of  part- 
nership real  estate. 
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Ratification  of  conTeyanoe  of  partnership  real  estate  by  one  partner. 

Cited  in  note  in  28  LJI.A.  101,  on  ratification  of  conveyance  of  partnership 
real  estate  by  one  partner. 
Title  to  partnership  real  estate  vested  in  heirs  of  deceased  partner. 

Cited  in  note  in  27  LJRJL  349,  on  nature  of  title  to  partnership  real  estate 
vested  in  heirs  of  deceased  partner. 
Property  included  in  assignment  for  creditors. 

Cited  in  Union  Sav.  Bank  A,  T.  Co.  v.  Indianapolis  Lounge  Co.  20  Ind.  App. 
325,  47  N.  E.  846,  holding  deposit  in  bank  in  another  state  included  in  assign- 
ment for  benefit  of  creditors. 
Validity  of  assignment  for  creditors. 

Cited  in  Wright  v.  Lee,  10  S.  D.  263,  72  N.  W.  895,  holding  assignment  for 
creditors  followed  by  possession  of  property  by  assignee,  valid. 

Cited  in  reference  note  in  60  A.  S.  R.  691,  on  assignment  by  partner  for 
benefit  of  creditors. 
SnlHciency  of  delivery  of  property. 

Cited  in  Feltenstein  v.  Stein,  157  111.  19,  45  N.  E.  502,  holding  delivery  of 
keys  to  store  containing  goods  assigned  for  benefit  of  creditors,  sufficient  to 
vest  title  in  assignee;  Kellogg  Newspaper  Co.  v.  Peterson,  162  HI.  158,  53  A. 
8.  R.  300,  44  N.  E.  411,  holding  delivery  of  heavy  printing  presses  complete  by 
delivery  of  keys  to  place  where  stored. 
Validity  of  Judgment  against  deceased  person. 

Cited  in  note  in  52  A.  D.  110,  as  to  whether  judgment  against  deceased  per- 
son is  void  or  merely  voidable. 

48  AM.  KBP.  861,  LBVI  v.  liATHAM,  15  NBB.  509,   10  N.  W.  480. 
Poweri  of  partners. 

Cited  in  Schellenbeck  v.  Studebaker,  13  Ind.  App.  437,  55  A.  8.  R.  240,  41 
N.  E.  846,  denying  right  of  firm  carrying  on  dairying  business  to  execute  note; 
Columbia  Nat.  Bank  v.  Rice,  48  Neb.  428,  67  N.  W.  165,  den3ring  right  of  part- 
ner to  transfer  firm  property  in  payment  of  individual  debt. 

Cited  in  reference  notes  in  55  A.  R.  53,  on  power  of  one  member  of  non- 
trading  partnership  to  bind  firm  by  giving  promissory  note;  10  A.  S.  R.  734, 
on  liability  of  firm  on  note  signed  in  firm  name  by  partner  for  his  own  benefit. 

Cited  in  note  in  48  A.  S.  R.  442,  as  to  when  nontrading  partnership  is  bound 
by  loan  effected  by  one  member. 
Prior  rights  of  firm  creditors. 

Cited  in  Perkins  v.  Butler  County,  44  Neb.  110,  62  N.  W.  308,  holding  firm 
creditors  entitled  to  payment  from  firm  property  before  individual  creditors 
of  partners. 
Use  of  partnership  name  for  individnal  purposes. 

Cited  in  reference  note  in  51  A.  S.  R.  112,  on  use  of  partnership  name  for 
individual  purposes. 

48  AM.  BEP.  884,  GRAHAM  v.  GRAHAM,  88  W.  VA.  88. 
Constmction  of  wills. 

Cited  in  Hinton  v.  ^filbum,  23  W.  Va.  166,  holding  that  term  'Hieirs"  used 
in  will  means  children;  Couch  v.  Easthan,  29  W.  Va.  784,  3  8.  E.  28,  holding 
evidence  of  dreumstanees  surrounding  testator   admissible  to  construe  wHI; 
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Carney  y.  Kain,  40  W.  Va.  758,  23  a  E.  650;  Coberly  v.  Earle,  60  W.  Va.  295, 
54  8.  E.  336, — ^holding  construction  of  will  governed  by  disclosed  intention  of 
testator;  Thomson  v.  Thomson,  115  Mo.  56,  21  S.  W.  1128  (dissenting  opinion), 
on  admissibility  of  extrinsic  evidence  to  construe  will. 
—  Kstate  or  interest  glTen  by  will. 

Cited  in  University  v.  Tucker,  81  W.  Va.  621,  8  S.  E.  410,  holding  that  life 
estate  is  not  changed  into  fee  by  gift  to  life  tenant  of  interest  on  bonds  not 
given  to  wife;  Bartlett  v.  Patton,  33  W.  Va.  71,  6  L.R.A.  623,  10  S.  E.  21, 
holding  estate  of  one  to  whom  chattels  given  for  life  bound  to  account  therefoi* 
upon  donee's  death  to  estate  of  testator;  Baer  v.  Forbes,  48  W.  Va.  208,  3G 
8.  E.  364,  holding  fee  given  daughter  by  devise  to  mother  for  life  and  upon 
latter's  death  all  property  to  go  to  former  for  benefit  of  her  heirs;  Smith  v. 
8chlegel,  51  W.  Va.  245,  41  8.  E.  161,  holding  fee  given  by  devise  to  wife  for 
life  with  power  to  dispose  of  property  as  she  may  deem  best;  Uentley  v.  Asli, 
59  W.  Va.  641,  53  8.  E.  636,  holding  children  bom  after  testator's  death  in- 
cluded in  devise  to  daughter  and  to  her  children. 
Validity  of  devise. 

Cited  in  Cresap  v.  Cresap,  34  W.  Va.  310,  12  8.  E.  527,  holding  that  devise 
of  property  to  one  subject  to  support  of  another,  is  not  void  for  uncertainty. 

Devise  or  bequest  by  implication. 

Cited  In  Earle  v.  Goberly,  65  W.  Va.  163,  64  8.  K  628,  17  A.  &  K  Ann.  Cas, 
479,  on  implied  bequest  in  will. 

Cited  in  note  in  15  L.R.A.(N.8.)  74,  on  devise  or  bequest  by  implication. 
Reformation  and  correction  of  wills. 

Cited  In  note  in  66  A.  D.  635,  on  reforming  and  correcting  wills  in  equity 
by  supplying  words  inadvertently  omitted. 
Parol  evidence  to  vary  will. 

Cited  in  Bower  v.  Bower,  5  Wash.  225,  31  Pac.  598,  holding  parol  evidence 
of  testator's  intention  to  include  children  inadmissible  to  vary  will  giving  prop- 
erty to  wife. 

48  AM.  REP.  S7e,  BROWN  v.  CALDWELL,   9S  W.  VA.   187. 
Construction  of  charitable  devise. 

Cited  in  notes  in  11  L.RJ1.(N.8.)  512,  on  qualifying  effect  of  trust  in  devise 
to  religious  society  on  estate  passed;  11  L.R.A.(N.8.)  513,  514,  on  rules  for 
construction  of  devise  to  religious  society  specifying  use  to  be  made  of  the 
land;  11  L.RJL.(NJS.)  515,  on  considering  intention  of  parties  in  construing 
devise  to  religious  society  specifying  use  to  be  made  of  the  land;  11  LJI.A. 
(N.S.)  517,  on  language  in  devise  to  religious  society,  specifying  use  to  be  made 
of  the  land,  creative  of  estates  on  condition. 
Validity  of  charitable  devise  or  beqaest. 

Cited  in  Raley  v.  Umatilla  County,  15  Or.  172,  3  A,  8.  R.  142,  13  Pac  890, 
holding  public  charitable  trust  not  void  because  beneficiaries  are  unknown;  Wil- 
son V.  Perry,  29  W.  Va.  169,  1  8.  E.  302,  holding  trust  to  inclose  graveyard 
and  buy  parsonage,  void;  Wilmoth  v.  Wilmoth,  34  W.  Va.  426,  12  8.  E.  731, 
holding  trust  to  pay  for  support  of  worn-out  preachers  and  their  wives,  void; 
Morris  v.  Morriss,  48  W.  Va.  430,  37  8.  E.  570,  holding  trust  to  pay  salary  of 
minister  of  certain  church,  valid;  Baker  v.  Baker,  53  W.  Va.  165,  44  8.  E.  174, 
holding  trust  for  charitable  purposes  void  for  uncertainty;  Weaver  v.  8purr, 
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66  W.  Vft.  95,  48  S.  W.  852,  holding  trust  in  favor  of  certain  parish,  void  for 
uncertainty. 

Cited  in  notes  in  19  L.R.A.  264,  on  condition  in  deed  that  land  is  to  be  used 
for   specified  charitable,   public,  or  quasi-public  purpose;    5   E.   R.   C.  577,   oa 
validity  of  bequest  in  trust  for  charitable  purposes. 
Creation  of  charitable  trust. 

Cited  in  notes  in  7  L.R.A.(N.S.)  1120,  on  efifect  of  provision  in  conveyance 
directing  particular  purposes  to  which  property  granted  for  benefit  of  religious 
or  charitable  organization  shall  be  devoted  as  creating  a  trust;  11  LJl.A.(N.S.) 
522,  on  creation  of  trust  by  specifying  use  of  real  estate  in  devise  to  religious 
society. 

Certainty  required  in  charitable  trusts. 

Cited  In  reference  note  in  48  A.  R.  420,  on  certainty  of  beneficiary  in  chari- 
table trust. 

Cited  in  notes  in  64  A.  S.  R.  768,  on  certainty  and  unity  required  in  charita- 
ble trusts;   14  LJR.A.(N.S.)    128,  on  necessary  certainty  as  to  beneficiaries  in 
bequest  as  applied  to  aid  to  education  and  other  matters  of  relief. 
Estates  In  fee  and  on  condition. 

Cited  in  Mahoning  County  v.  Young,  8  C.  0.  A.  27,  16  U  S.  App.  253,  59 
Fed.  96,  holding  that  conveyance  of  land  for  public  burying  ground  will  not  be 
construed  as  conditional  by  mere  words  describing  use;  Westinghouse  v.  New 
York  Air-Brake  Co.  51  Fed.  581,  holding  one  dedicating  lands  for  use  as  ceme- 
tery entitled  to  re-enter  upon  passage  of  ordinance  forbidding  further  inter- 
ments; Hunter  ▼.  Murfee,  126  Ala.  123,  28  So.  7,  holding  fee  conveyed  by  deed 
to  trustees  of  certain  college  and  successors  in  office;  Sumner  v.  Darnell,  128 
Ind.  38,  13  L.R.A.  173,  27  N.  E.  162,  holding  conveyance  of  land  for  courthouse 
to  county  commissioners  and  successors  in  office,  valid. 
Creation  of  condition  subsequent. 

Cited  in  notes  in  57  A.  R.  63,  on  condition  subsequent  in  deed  of  land  for 
public  or  charitable  purpose;  79  A.  S.  R.  754,  on  what  words  create  conditions 
subsequent. 

48  AM.  REP.  383,  LUCAS  v.  LIVERPOOL  ft  L.  ft  G.  INS.  CO.  23  W. 

VA.  258. 
Insurable  interest  in  property. 

Cited  in  Ferguson  v.  Pekin  Plow  Co.  141  Mo.  161,  42  S.  W.  711,  holding  that 
factor  has  insurable  interest  in  property  received  for  sale  on  commission;  Travis 
V.  Peabody  Ins.  Co.  28  W.  Va.  583,  holding  fire  policy  void  unless  insured  has 
insurable  interest  in  property  covered;  Johnston  v.  Charles  Abresch  Co.  123 
Wis.  130,  107  A.  S.  R.  995,  68  L.RJ1.  934,  101  N.  W.  395,  holding  one  leaving 
vehicle  to  be  repaired  and  then  sold  entitled  to  share  in  proceeds  of  policy  taken 
out  by  repairman. 

Cit«d  in  note  in  13  £.  R.  C.  263,  on  right  of  factor  insuring  goods  to  recover 
whole  loss. 

48  AM.  REP.  898,  PECK  T.  LIST,  28  W.  VA.  388. 
^Pnfllng"  as  invalidating  sale. 

Cited  in  Bowman  v.  McClenahan,  20  App.  Div.  346,  46  N.  Y.  Supp.  945; 
McMillan  v.  Harris,  110  Ga.  72,  78  A.  S.  R.  93,  48  L.RJI.  345,  35  S.  E.  334,-— 
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holding  auction  sale  invalidated  by  ''puffing;"  Rowley  t.  IVArcy,  184  Maes.  550, 
64  LJR^  190,  69  N.  £.  325,  holding  that  auction  sale  by  assignee  for  creditors 
is  not  invalidated  by  combination  by  creditors  to  enhance  price  by  fictitious^ 
bids;  Hartwell  v.  Gumey,  16  R.  I.  78,  13  AU.  118,  holding  trustee's  sale  in- 
validated by  employment  of  ''puffer;"  Wick  v.  Dawson,  42  W.  Va.  48,  24  S.  £. 
587,  holding  judicial  sale  invalidated  by  bidding  by  sham  bidders. 

Cited  in  reference  note  in  57  A.  S.  R.  653,  on  effect  upon  auction  sale  of 
employment  of  puffers  or  by-bidders. 

Cited  in  notes  in  96  A.  D.  267,  on  legality  of  employment  of  puffers  at 
auction;  131  A.  S.  R.  488,  490,  491,  on  law  of  auction  sales. 

48  AM.  KBP.  418,  SOI^I^ISIS  t.  CYBSNIUS,  89  OHIO  ST.  S9. 
Validity  of  charitable  tmst  or  bequest. 

Cited  in  Haynes  v.  Carr,  70  N.  H.  463,  49  Atl.  638,  holding  trust  for  benefit 
of  poor,  valid;  Smith  v.  Smith,  54  N.  J.  Bq.  1,  32  Atl.  1069,  holding  trust  for 
creation  of  school  for  mechanics,  void  for  uncertainty;  O'Neal  v.  Caulfield,  & 
Ohio  N.  P.  149,  holding  bequests  for  benefit  of  infirm  priests  of  parish,  valid; 
Mannix  v.  PurceU,  46  Ohio  St.  102,  2  L.RJ^.  753,  19  N.  E.  572,  holding  trudt 
for  benefit  of  public  worship,  care  of  cemetery  and  other  church  property,  valid; 
Webster  v.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W.  353,  holding  trust  for 
relief  of  resident  poor  of  village,  valid;  Kelly  v.  Nichols,  18  R.  L  62,  19  LJLA. 
425,  25  AtL  840  (dissenting  opinion),  on  validity  of  trust  for  benefit  of  poor 
students. 

Cited  in  reference  notes  in  49  A.  R.  334,  as  to  what  charitable  and  religious 
trusts  are  valid;  50  A.  R.  29,  on  validity  of  bequest  for  creation  of  charitable 
corporation. 

Cited  in  notes  in  68  A.  8.  R.  266,  on  charitable  trusts  for  religion;  3  LJLA. 
148,  on  bequests  for  pious  uses;  6  L.RJL.(N.S.)   323,  on  validity  of  trust  to 
propagate  a  particular  religious  belief  as  a  charity;  5  E.  R.  C.  577;  1  A.  S.  R. 
416,  on  validity  of  devises  and  bequests  to  charitable  uses. 
Necessity  of  certainty  as  to  beneficiaries  in  charitable  trust. 

Cited  in  Re  Nelson,  81  Neb.  809,  116  N.  W.  971,  on  necessity  of  certainty  as 
to  beneficiaries  in  charitable  trust. 

Cited  in  notes  in  14  LJRJ1.(N.S.)   117,  on  necessary  certainty  as  to  benefi- 
ciaries of  bequest  for  charity  or  religion;   14  L.RAi.(N.S.)    121,  on  necessary 
certainty  as  to  beneficiaries  as  applied  to  aid  to  or  advancement  of  religion. 
lECqnity  juriadiotion  over  charitable  trust. 

Cited  in  note  in  5  L.R.A.  38,  on  chancery  jurisdiction  over  charitable  trust. 
Absence  or  incapacity  of  trustee  as  affecting  enforcement. 

Cited  in  note  in  14  L.R.A.(N.S.)  110,  on  absence  or  incapacity  of  trustee  at 
affecting  enforcement  of  general  bequest  for  charity  or  religion. 
Power  to  execute  trust  after  death  of  trustee. 

Cited  in  note  in  130  A.  S.  R.  511,  519,  on  who  may  execute  a  trust  after 
death  of  cue  or  all  of  trustees. 

48  AM.  REP.  411,  8GOTT  T.  PKRIiEE,  80  OHIO  ST.  8S. 
What  laws  govern. 

Cited  in  Davis  v.  Tandy,  107  Mo.  App.  487,  81  S.  W.  457,  hdUiag  contrael 
governed  by  laws  of  place  of  performance. 
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—  As  to  usury. 

Cited  in  reference  note  in  86  A.  D.  374,  as  to  what  law  governs  defense  to 
usury  on  promissory  note. 

Cited  in  notes  in  65  A.  R.  611;  12  A.  S.  R.  281;  46  A.  S.  R.  202;  8  L.R.A. 
171;  62  LJtji.  60,— on  conflict  of  laws  as  to  usury. 
Stipulattons  as  to  Interest  in  contracts. 

Cited  in  Bigelow  v.  Bumham,  83  Iowa,  120,  32  A.  S.  R.  294,  49  N.  W.  104, 
holding  that  rate  of  interest  in  note  made  in  one  state  to  be  performed  in  an- 
other presumed  to  be  that  of  state  where  same  lawful;  British  American  Mortg. 
Co.  y.  Bates,  58  S.  C.  551,  36  S.  E.  917,  holding  that  rate  of  interest  payable 
in  either  state  may  be  provided  for  in  contract  made  in  one  state  to  be  per- 
formed in  another. 
Right  to  new  trial. 

Cited  in  Henkle  v.  Salem  Mfg.  Co.  39  Ohio  St.  547,  denying  right  to  reversal 
where  verdict  is  not  shown  to  be  against  weight  of  evidence. 

49  AM.  REP.  426,  NS\¥HAIiIi  t.  liANGDON,   89   OHIO  ST.   87. 
Sufficiency  of  delivery  to  complete  sale. 

ated  in  OTteefe  ▼.  Lcistikow,  14  N.  D.  355,  104  N.  W.  615,  9  A.  A;  E.  Ann. 
Cas.  25,  holding  that  title  to  part  sold  passes  upon  sale  of  portion  of  pile  of 
seed  all  of  which  is  alike;  Belief ontaine  t.  Vassaux,  55  Ohio  St.  823,  46  S.  B. 
321,  holding  that  goods  are  not  delivered  to  purchaser  by  consignment  to  vend- 
or's agent  for  delivery. 

Cited  in  reference  note  in  59  A.  R.  604,  on  necessity  for  separation  to  pass 
title  to  goods  sold  from  ascertained  lot,  identical  in  kind  and  value. 

Cited  in  note  in  92  A.  D.  779,  on  whether  property  passes  where  some  act  is 
necessary  to  identify  goods  sold. 

48  AM.  KBP.  429,  PALMBR  T.  STATE,  89  OHIO  ST.  886. 
Validity  of  statutes. 

Cited  in  Hockett  v.  State,  105  Ind.  250,  55  A.  R.  201,  5  N.  E.  178,  holding 
statute  regulating  rental  of  patented  telephone  instruments,  valid;  Hankey  v. 
Downey,  116  Ind.  118,  1  LJELA  447,  18  K.  £.  271,  holding  statute  requiring 
filing  in  county  clerk's  office  of  copy  of  letters  patent,  void;  Wheeler  v.  Anglini, 
193  Mass.  600,  79  N.  E.  810  (dissenting  opinion),  on  validity  of  state  law  pro- 
hibiting licensee  of  patent  right  to  lease  same. 
—  Regulating  or  prohibiting  sales  of  foods. 

ated  in  State  v.  Armour  Packing  Co.  124  Iowa,  323,  100  N.  W.  69,  2  A.  & 
E.  Ann.  Cas.  448,  holding  statute  prohibiting  sale  of  oleomargarin,  valid;  Stolz 
V.  Thompson,  44  Minn.  271,  46  N.  W.  410,  holding  statute  requiring  baking 
powder  containing  alum  to  be  marked,  valid;  Arbuckle  v.  Blackburn,  65  JjJLA. 
864,  51  C.  a  A.  122,  113  Fed.  616;  WUHams  v.  McNeal,  7  Ohio  C.  C.  280;  Dorsey 
V.  State,  88  Tex.  Crim.  Rep.  527,  70  A.  S.  R.  762,  40  L.R.A.  201,  44  S.  W.  514,— 
holding  statute  prohibiting  sale  of  adulterated  food,  valid. 

(^ted  in  notes  in  1  A.  S.  R.  650;  29  L.RJL  791,— on  power  of  state  to  restrict 
and  regulate  sales  of  patented  articles;  85  A.  S.  R.  401;  1  A.  S.  R.  649, — on 
power  of  state  to  regulate  or  prohibit  sale  or  manufacture  of  oleomargarin. 
Violation  of  statutes  relating  to  foods. 

ated  in  Weller  v.  State,  53  Ohio  St.  77,  40  N.  B.  1001,  holdhig  statute  for* 
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bidding  artificial  ooloring  of  foods  violated  by  forcing  vinegar  through  roasted 
malt  to  give  color  and  flavor;  Rose  v.  State,  11  Ohio.  C.  C.  87,  holding  that 
sale  of  food  as  'breakfast  cocoa"  after  part  of  oil  extracted  from  cocoa  bean 
is  not  violation  of  statute  forbidding  sale  of  adulterated  food. 
Note  given  for  patent  right. 

Cited  in  People's  State  Bank  t.  Jones,  26  Ind.  App.  583,  84  A.  S.  R.  310,  58 
N.  £.  852,  holding  note  given  for  patent  right  not  within  provisions  of  statute 
relative  to  sales  of  patents. 

48  AM.  REP.  431,  STATE  t.  VANDJERPOOIi,  S9  OHIO  ST.  973. 
Trial  for  offense  other  than  that  upon  which  extradition  was  obtained. 

Cited  in  United  States  v.  Rauscher,  119  U.  S.  407,  30  L.  ed.  435,  7  Sup.  Ct. 
Rep.  234;  Re  Miller,  23  Fed.  32;  Ex  parte  Hibbs,  26  Fed.  421;  Re  Miller,  15 
W.  N.  C.  551;  Re  Collins,  151  Cal.  340,  129  A.  S.  R.  122,  90  Pac.  827,— holding 
prisoner  extradited  from  foreign  country  cannot  be  tried  on  charge  other  than 
one  on  which  extradited;  Com.  v.  Wright,  158  Mass.  149,  35  A.  S.  R.  475,  19 
hJ^JL  206,  33  N.  £.  82,  holding  that  fugitive  from  justice  surrendered  by  one 
state  may  be  tried  in  another  for  offense  not  mentioned  in  requisition  and  com- 
mitted before  fugitive  demanded;  People  ex  rel.  Young  v.  Stout,  81  Hun,  336, 
30  N.  Y.  Supp.  898,  holding  that  person  extradited  on  charge  of  "assault  with 
intent  to  commit  murder"  cannot  be  convicted  of  assault  with  intent  to  do  great 
bodily  harm;  Hackney  v.  Welsh,  107  Ind.  253,  57  A.  R.  101,  8  N.  E.  141;  State 
V.  Hall,  40  Kan.  338,  10  A.  S.  R.  200,  19  L.R.A.  918;  Re  Brophy,  2  Ohio  N.  i\ 
230;  Ex  parte  McKnight,  48  Ohio  St.  508,  14  UEUL  128,  28  N.  £.  1034,— 
holding  that  prisoner  surrendered  by  authorities  of  one  state  to  those  of  an- 
other cannot  be  tried  on  different  crime  than  that  upon  which  extradition 
obtained. 

Cited  in  notes  in  10  A.  S.  R.  208,  on  right  to  try  extradited  person  for  other 
offense;  25  L.R.A.  594,  on  effect  upon  prisoner's  rights  of  necessity  of  amend- 
ment of  charge  upon  which  he  was  extradited. 
Jurisdiction  to  try  one  brought  from  another  state. 

Cited  in  State  v.  Simmons,  39  Kan.. 262,  18  Pac.  177,  denying  jurisdiction  of 
court  to  try  one  on  criminal  charge  who  has  been  brought  into  state  by  illegal 
arrest;  Re  Robinson,  29  Neb.  135,  26  A.  S.  R.  378,  8  L.R.A.  398,  45  N.  W.  267, 
denying  jurisdiction  of  court  to  try  on  criminal  charge  one  arrested  in  another 
state  and  forcibly  brought  into  state  where  prosecuted. 

48  AM.  REP.  438,  TONE  v.  COIiUMBVS,  39  OHIO  ST.  281. 
Right  to  injnnction. 

Cited  in  Andrew  v.  Auditor,  5  Ohio  N.  P.  123,  sustaining  right  to  enjoin  use 
of  similar  tradename  by  another  dealer. 
—  Against  levy  or  collection  of  tax. 

Cited  in  Newman  v.  Emporia,  32  Kan.  456,  4  Pac.  815;  Stewart  t.  Wyandotte 
County,  45  Kan.  708,  23  A.  8.  R.  746,  26  Pac.  683;  Harmon  v.  Omaha,  53  Neb. 
164,  73  N.  W.  671, — sustaining  right  to  enjoin  collection  of  void  assessments; 
T^ewis  V.  Symmes,  61  Ohio  St.  471,  56  N.  E.  194,  sustaining  right  of  taxpayer 
to  enjoin  levying  assessment  for  improvements  made  under  void  statute;  Horton 
T.  Driskell,  13  Wyo.  66,  77  Pac  354,  3  A.  &  £.  Ann.  Cas.  661,  sustaining  right 
to  enjoin  collection  of  tax  on  ground  of  want  of  taxable  property  in  county. 
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Operation  of  estoppel. 

Cited  in  Shepard  v.  Ba./on,  194  U.  S.  553,  48  L.  ed.  1115,  24  Sup.  Ct.  Rep. 
737,  holding  parties  signing  agreement  relating  to  establishment  of  public  mar- 
ket estopped  to  deny  constitutionality  of  statute;  Willis  v.  Wyandotte  County, 
30  C.  C.  A.  445,  58  U.  S.  App.  665,  86  Fed.  872,  holding  county  'holding  funds 
to  pay  for  improvement  of  roads,  estopped  to  deny  liability  where  statute  under 
which  work  done  declared  void  after  performance  of  work;  United  States  Fideli- 
ty &  G.  Co.  V.  Ettenheimer,  70  Neb.  144,  113  A.  S.  R.  783,  99  N.  W.  652,  hold- 
ing one  giving  appeal  bond  estopped  in  action  thereon  to  claim  no  consideration; 
Ridiards  v.  Louis  Lipp  Co.  69  Ohio  St.  359,  100  A.  S.  R.  679,  69  N.  E.  616, 
holding  member  of  mutual  benefit  society  receiving  policy  estopped  afterwards 
to  deny  membership  when  sued  for  assessments;  Mott  v.  Hubbard,  59  Ohio  St. 
199,  53  N.  E.  47,  holding  parties  bringing  unsuccessful  proceedings  to  declare 
void  statute  relating  to  a.ssessments,  estopped  to  enjoin  collection  of  costs. 

Cited  in  note  in  11  E.  R.  C.  72,  on  estoppel  by  deed  to  deny  that  municipal 
bonds  are  ultra  vires. 
—  To  deny  liability  to  assessment  or  tax. 

Cited  in  Galbreath  v.  Newton,  30  Mo.  App.  380;  Lear  v.  Oalsted,  41  Ohio  St. 
566;  Lewis  v.  Laylin,  46  Ohio  St.  663,  23  N.  E.  288;  Caldwell  v.  Carthage,  49 
Ohio  St.  334,  31  N.  E.  602;  Frey  v.  Findlay,  7  Ohio  C.  C.  311;  Locke  v.  Cin- 
cinnati, 7  Ohio  N.  P.  318;  Manns  v.  Cincinnati,  10  Ohio  C.  C.  549;  Mill  Creek 
Valley  Street  R.  Co.  v.  Carthage,  18  Ohio  C.  C.  216;  Lewis  v.  Taylor,  18  Ohio 
C.  C.  443;  Metcalf  v.  Carter,  19  Ohio  C.  C.  196;  Strout  v.  Portland,  26  Or.  294, 
38  Pac.  126, — ^holding  that  right  to  attack  validity  of  assessment  for  local 
improvement  is  not  affected  by  joining  in  petition  for  improvement;  Rector  v. 
Board  of  Improvement,  50  Ark.  116,  6  S.  W.  519,  holding  that  owner  in  one 
district  is  not  estopped  by  silence  from  enjoining  collection  of  tax  for  improve- 
ments in  another;  Columbus  v.  Sohl,  44  Ohio  St.  479,  8  N.  E.  299,  holding 
owners  signing  petition  for  improvement  estopped  to  claim  that  assessment 
therefor  was  void  because  they  did  not  own  required  frontage;  Brown  County  v. 
Martin,  50  Ohio  St.  197,  33  N.  £.  1112,  holding  one  procuring  passage  of  free  turn- 
pike law  estopped  to  deny  validity  of  assessment  thereunder;  Nevin  v.  Dayton, 
4  Ohio  N.  P.  203,  holding  one  signing  petition  for  local  improvement  and  agreeing 
to  cost,  estopped  to  deny  legality  of  assessment;  Ulm  v.  Cincinnati,  7  Ohio  N. 
P.  278,  holding  taxpayer  permitting  city  to  make  costly  improvements  without 
objection  estopped  to  deny  validity  of  assessment  therefor;  Storer  v.  Cincinnati, 
4  Ohio  C.  C.  279/  holding  one  signing  petition  for  street  grading  with  notice 
of  probable  cost,  estopped  to  contest  assessment  as  too  high;  Laylin  v.  Huron 
County,  3  Ohio  C.  C.  338,  holding  that  one  not  signing  petition  is  not  estopped 
to  deny  validity  of  assessment  for  failure  of  order  to  specify  lands  assessed; 
Andrews  v.  Settles,  16  Ohio  C.  C.  638,  holding  that  failure  to  object  to  local 
improvement  does  not  defeat  right  to  attack  bonds  given  in  payment  thereof; 
Watkins  v.  Griffith,  59  Ark.  344,  27  S.  W.  234,  on  estoppel  to  deny  validity 
of  assessment;  Farr  v.  Detroit,  136  Mich.  200,  99  N.  W.  19  (dissenting  opinion), 
on  estoppel  to  deny  validity  of  assessment  for  local  improvement;  Harrisburg 
T.  Skepler,  7  Pa.  Super.  Ct.  491,  on  right  to  question  validity  of  assessment 
by  one  petitioning  for  paving  street;  Cincinnati  ▼.  Manss,  54  Ohio  St.  257,  43 
N.  E.  687,  holding  property  owner  joining  in  petition  for  street  improvement, 
estopped  to  deny  that  prq>erty  abuts  on  street;  Carroll  County  v.  Cuthbertson, 
136  Towai,  458,  114  N.  W.  17,  holding  petitioners  for  drainage  ditch  are  not 
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estopped  to  deny  liability  for  costs  and  expenditures  made  necessary  by  filing 
such  petition;  Akron  v.  Barber  Asphalt  Pav.  Co.  96  C.  C.  A.  271,  171  Fed.  29, 
on  estoppel  to  question  validity  of  assessment;  Kerker  v.  Bocher,  20  Okla.  729,^ 
95  Pac.  981,  on  estoppel  to  deny  liability  to  assessment. 

Cited  in  reference  note  in  30  A.  S.  R.  300,  301,  on  estoppel  of  taxpayer  ta 
object  to  assessments  for  improvements. 
Waiver  of  invalidity  of  sutnte. 

Cited  in  Columbus,  H.  Valley  &  T.  R.  Co.  v.  Burke,  54  Ohio  St.  98,  32  LJlJk. 
329,  43  N.  E.  282  (dissenting  opinion),  on  right  to  waive  invalidity  of  statute. 
Validity  of  contract  by  municipal  corporation. 

Cited  in  McQonigale  v.  Defiance,  140  Fed.  621,  holding  contract  by  city  for 
water  supply  for  fire  purposes,  valid;  Findlay  v.  Pendleton,  62  Ohio  St.  80,  56 
N.  E.  649,  holding  contract  by  city  with  attorneys  for  legal  services,  void. 
liiability  on  municipal  bonds. 

Cited  in  Mt.  Vernon  v.  State,  71  Ohio  St.  428,  104  A.  S.  R.  783,  73  N.  S. 
515,  2  A.  &  E.  Ann.  Cas.  399,  holding  city  issuing  bonds  under  void  statute  in 
payment  of  local  improvements  made  in  good  faith  liable  therefor. 

48  AM.  KBP.  454,  MORGAN  v.  BOYBR,  89  OHIO  ST.   894. 
Construction  of  guaranty. 

Cited  in  Kansas  (^ty  use  of  Kansas  City  Hydraulic  Press  Brick  Co.  v.  Yau- 
mans,  213  Mo.  161,  112  S.  W.  225,  on  construction  of  guaranty. 
Guaranty  as  continuing. 

Cited  in  Sherman  v.  Mulloy,  174  Mass.  41,  75  A.  8.  R.  286,  54  N.  £.  345^ 
Rochford  v.  Rothschild,  16  Ohio  C.  C.  287,— holding  guaranty  of  payment  of 
goods  sold  to  another  to  certain  amount,  continuing  until  that  sum  reached 
only;  Blyth  r.  Pinkerton  Nat.  Detective  Agency,  10  Wyo.  135,  57  L.RJL  468,. 
67  Pae.  619,  holding  that  guaranty  of  salary  of  detective  in  v^orking  up  murder 
case  ceases  upon  conviction  of  suspect. 

Cited  in  reference  notes  in  49  A.  R.  35,  as  to  what  constitutes  continuing 
guaranty;  1  A.  S.  R.  584,  on  what  is  and  what  is  not  continuing  guaranty. 

Cited  in  note  in  105  A.  S.  R.  525,  on  continuing  and  limited  guaranties. 
Cliange  of  contract  as  discharging  guarantor. 

Cited  in  Cambria  Iron  Co.  v.  Keynes,  56  Ohio  St.  501,  47  N.  E.  548,  holding 
one  guarantying  payment  of  materials  purchased  discharged  by  material  change 
of  contract. 
Parol  evidence  to  shovr  nature  of  guaranty. 

Cited  in  Henry  McShane  Co.  v.  Padian,  1  Misc.  382,  20  N.  Y.  Supp.  679,  hold- 
ing parol  evidence  admissible  to  show  that  guaranty  of  payment  is  not  con- 
tinning. 

Cited  in  note  in  105  A.  S.  R.  521,  on  extrinsic  evidence  as  to  guaranty. 

48  AM.  RBP.  457,  BRANAHAN  v.  CINCINNATI  HOTEL  CO.  89  OHIO 
ST.   ZZZ. 

Followed  without  discussion  in  Cincinnati  v.  Pruden,  55  Ohio  St.  654,  40  K. 
E.  1111. 
Validity  of  ordinance  relating  to  use  of  street. 

Cited  In  Pennsylvania  Oo.  v.  Chicago,  73  HI.  App.  345,  holding  ordinanee^ 
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establishing  hack  stand,  valid;   Lancaster  v.  Reisner,  14  Lane.  L.  Rev.   193, 
holding  ordinance  authorizing  obstruction  of  sides  of  street  by  hacks,  void. 

Cited  in  reference  note  in  62  A.  8.  R.  99,  on  municipal  ordinances  regulating 
public  vehicles. 

Cited  in  note  in  125  A.  S.  R.  351,  on  power  of  city  to  authorize  standing 
of  hacks  in  street. 
Obstruction  of  street. 

Cited  in  McCormick  Harvesting  Mach.  Co.  ▼.  Kauffman-Lattimer  Co.  5  Ohio 
N.  P.  505,  holding  use  of  street  for  storage  of  farm  implements  for  sale,  nui- 
sance; Jochem  v.  Robinson,  66  Wis.  638,  57  A.  R.  298,  29  N.  W.  642,  holding 
that  reasonable  use  of  walk  for  reception  and  shipment  of  goods  is  not  unlaw- 
ful; Edmison  v.  Lowry,  8  S.  D.  77,  44  A.  S.  R.  774,  17  LJELA.  275,  f'4  N.  W. 
583,  holding  act  of  landlords  in  obstructing  for  long  period  street  in  front  of 
leased  premises  by  piles  of  building  material,  eviction;  Com.  v.  Morrison,  197 
Mass.  199,  125  A.  S.  R.  838,  14  L.RA.(N.S.)  194,  83  N.  E.  415,  holding  lunch 
wagon  on  street  is  obstruction;  Pruden  v.  Cincinnati,  1  Ohio  N.  P.  840,  on  right 
ef  abutting  owner  to  damages  for  establishment  of  market  in  street. 

Cited  in  notes  in  1  A.  S.  R.  841,  on  necessity  that  necessary  obstruction  of 
street  be  reasonable  and  not  unreasonably  prolonged;  83  L.  ed.  U.  S.  335,  on 
liability  of  municipalities  and  individuals  for  obstructions  or  nuisances  in  street 
or  want  of  repair  thereof;  14  LJl.A.  557,  on  use  of  street  for  hack  stand  or 
for  storing  wagons. 
—  Injunction  against. 

Cited  in  Donovan  v.  Pennsylvania  Co.  61  LJlJk.  140,  67  C  0.  A.  362,  120 
Fed.  215,  holding  railroad  company  entitled  to  enjoin  hackmen  from  obstruct- 
ing street  in  front  of  depot;  Wilder  v.  Cincinnati,  1  Ohio  N.  P.  347,  sustaining 
right  to  enjoin  obstruction  of  street  by  hucksters  licensed  by  city. 
Duty  of  municipality  to  keep  highway  in  safe  condition. 

Cited  in  reference  note  in  2  A.  S.  R.  169,  on  obligation  of  municipal  corpora- 
tion  to  keep  streets  and  highways  in  safe  condition. 

48  AM.  R£P.   459,  HOIiST  ▼.  ROB,   89   OHIO  ST.   840. 
Talidity  of  liquor  or  dog  tax. 

Cited  in  Adler  v.  Whitbeck,  44  Ohio  St.  539,  9  N.  E.  672,  holding  liquor  tax 
law  valid;  State  ex  rel.  Curtis  v.  Topeka,  36  Kan.  76,  59  A.  R.  529,  12  Pae. 
310;  McGone  v.  Womack,  129  Ky.  274,  17  LJl.A.(N.S.)  855,  111  S.  W.  688; 
Carthage  v.  Rhodes,  101  Mo.  176,  9  L.R.A.  352,  14  S.  W.  181;  Kidd  v.  Reynolds, 
20  Tex.  Civ.  App.  355,  50  S.  W.  600,— holding  dog  tax,  valid;  Mirick  v.  Gims, 
79  Ohio  St.  174,  20  L.R.A.(N.S.)  42,  86  N.  E.  880,  holding  statute  making  dog 
tax  lien  on  real  estate  is  unconstitutional. 

Cited  in  notes  in  67  A.  S.  R.  298,  on  property  in  dogs  subject  to  police 
power;  10  L.R.A.  43,  on  constitutionality  of  taxes  on  dogs;  40  L.R.A.  522,  on 
license  and  tax  laws  as  to  dogs;  17  L,R.A.(N.S.)  855,  on  constitutionality  of 
tax  on  dogs  for  benefit  of  sheep  owners. 

48  AM.  BBP.  462,  KNAPP  T.  THOMAS,  S9  OHIO  ST.   S77. 
Right  to  set  aside  decree  for  fraud. 

Cited  in  Frits  v.  Fritz,  6  Ohio  N.  P.  258;  Bridenbangh  ▼.  King,  42  Ohio  St. 
410;  Peyton  ▼.  Peyton,  28  Wash.  278,  68  Pac  767,— austaining  right  to  set 
aside  divorce  decree  obtained  by  fraud. 
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Ck>llatei*al  attack  upon  pardon,  Judgment,  or  decree. 

C^ted  in  Territory  ▼.  Richardson,  9  Okla.  579,  49  LJEiJL,  440,  60  Pac.  244,. 
holding  pardon  not  impeachable  rpllaterally;  Heckman  t.  Adams,  50  Ohio  St. 
305,  34  N.  E.  1^,  denying  right  to  impeach  decision  in  lunacy  proceedings  in 
collateral  action. 

Cited  in  reference  note  in  93  A.  D.  652,  on  impeachment  of  judgment  in  col- 
lateral proceedings  between  the  parties  for  fraud. 
Effect  of  pardon  on  civil  rights. 

Cited  in  SUte  ex  rel.  Atty.  Gen.  t.  Hawkin,  44  Ohio  St.  98,  5  N.  E.  228 
(dissenting  opinion),  on  pardon  as  affecting  civil  rights. 
Right  to  revoke  pardon. 

Cited  in  reference  note  in  40  A.  R.  71,  on  right  to  revoke  unconditional  pardon. 

Cited  in  note  in  22  L.R.A.(N.S.)  239,  on  right  to  recall  pardon. 

Power  of  court  to  imprison  for  contempt. 

Cited  in  White  v.  Gates,  42  Ohio  St.  109,  denying  power  of  probate  court  to 
imprison  one  for  contempt  for  failure  to  comply  with  order. 
Habeas  corpus  as  civil  proceeding. 

Cited  in  Ammon  v.  Johnson,  3  Ohio  C.  C.  263,  holding  habeas  corpus  to  obtain 
release  of  one  committed  for  refusal  to  answer  question  civil  proceeding. 
Power  of  legislature  to  change  jurisdiction  of  court. 

Cited  in  McHugh  v.  State,  42  Ohio  St.  154;  State  ex  reL  Richards  v.  Pitts- 
burgh, C.  C.  &  St  L.  R.  Co.  53  Ohio  St.  189,  41  N.  K  205,-- sustaining  power 
of  legislature  to  change  jurisdiction  of  court  in  manner  prescribed  by  consti- 
tution. 
Application  of  English  law. 

Cited  in  Hastings  v.  Columbus,  42  Ohio  St.  585,  holding  English  statutes  in- 
applicable as  to  service  of  process  since  1806;  Mitchell  v.  State,  42  Ohio  St. 
383,  holding  common  law  relating  to  crimes  without  force  in  Ohio. 

48  AM.  RBP.   474,  FARMERS*  INS.  CO.  v.  WILIilAMS,   S9  OHIO  ST. 

584. 
What  will  avoid  policy. 

Cited  in  La  Marche  v.  New  York  L.  Ins.  Co.  126  Cal.  498,  58  Pac.  1053,  hold- 
ing policy  not  avoided  by  fraud  of  agent  in  representing  to  ignorant  applicant 
contents  of  application  which  he  signed;  Whitney  v.  National  Masonic  Acci. 
Asso.  57  Minn.  472,  59  N.  W.  943,  holding  policy  not  avoided  by  mistake  of 
agent  in  application;  Connecticut  Mut.  L.  Ins.  Co.  v.  Pyle,  44  Ohio  St.  19,  58 
A.  R.  781,  4  N.  E.  465,  holding  policy  invalidated  by  breach  of  warranty. 

Cited  in  notes  in  8  A.  S.  R.  913;  4  L.R.A.(N.S.)   608,— on  effect  of  agent's 
insertion  in  application  of  false  answers  to  questions  correctly  answered  by  in- 
sured; 16  L.R.A.  36,  on  effect  of  agent's  perversion  of  information  by  the  in- 
sured. 
Acts  and  knowledge  of  agent  as  chargeable  to  inaurer. 

Cited  in  reference  notes  in  76  A.  D.  589,  on  insurance  company's  being  charge- 
able with  agent's  knowledge  of  facts  material  to  risk;  9  A.  fi.  R.  163,  on  con- 
clusiveness on  insurance  company  of  acts  of  agent. 
Effect  of  stipulations  seeking  to  make  insurer's  agent  agent  of  assured. 

Cited  in  note  in  77  A.  D.  725,  on  effect  of  stipulations  seeking  to  make  ageni 
of  insurer  agent  of  assursit. 
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Reformation  and  enforcement  of  contract. 

Cited  in  Columbus  &  T.  R.  Co.  v.  Steinfeld,  42  Ohio  St.  449,  holding  reforma- 
tion of  contract  and  relief  under  reformed  contract  may  be  held  in  same  action. 

48  AM.  REP.  477,  BETTS  ▼.  HARPER,  89  OHIO  ST.  688. 
Validity  and  effect  of  Joint  will. 

ated  in  Re  DavU,  120  N.  C.  9,  68  A.  S.  R.  771,  38  L.R.A.  289,  26  S.  E.  636, 
holding  that  will  executed  by  husband  and  wife  jointly  cannot  be  proved  as 
will  of  both  during  lifetime  of  one;  Qerbrich  v.  Freitage,  213  111.  552,  104 
A.  S.  R.  234,  73  N.  E.  338,  2  A.  &  E.  Ann.  Cas,  24,  holding  instrument  signed 
by  liusband  and  wife  as  joint  will,  valid  as  to  one  dying  first;  Cawley's  Estate, 
136  Pa.  628,  10  L.R.A.  93,  20  Atl.  567,  47  Phila.  Leg.  Int.  446,  26  W.  N.  C.  519, 
6  Pa.  Co.  Ct.  550,  holding  instrument  signed  by  brother  and  sister  as  joint  will 
subject  to  revocation  by  survivor. 

Cited  in  reference  notes  in  58  A.  S.  R.  778 1  104  A.  S.  R.  237, — on  validity  and 
effect  of  joint  wills. 

Cited  in  notes  in  68  A.  D.  407,  408;  73  A.  D.  754;  82  A.  D.  485, — on  joint 
wills;  38  L.R.A.  290,  on  probate  of  joint  or  mutual  will  contained  in  one  in- 
•tmment. 

48   AM.   REP.   480,   DURKEE  v.   KENOSHA,   59   WIS.    128,    17   N.   W. 

•  77. 
lilabllity  of  mnnidpal  corporation  for  acts  of  public  officer. 

Cited  in  Nicolai  v.  Vernon,  88  Wis.  551,  60  N.  W.  999,  holding  town  liable  for 
unlawful  act  of  supervisors  in  removing  fence  on  ground  that  same  encroached  on 
highway;  Bunker  v.  Hudson,  122  Wis.  43,  99  N.  W.  448,  holding  city  liable  for 
act  of  officer  in  placing  dirt  on  adjoining  lot  while  grading  street;  Damkoehler  v. 
Milwaukee,  124  Wis.  144,  101  N.  W.  706,  holding  city  liable  for  injury  caused 
by  landslide  due  to  grading  of  street;  Williams  v.  Yorkville,  59  Wis.  119,  17 
N.  W.  546,  denying  liability  of  town  for  act  of  board  of  supervisors  in  construct- 
ing ditch  while  not  acting  for  town;  Lowe  v.  Conroy,  120  Wis.  151,  102  A. 
S.  R.  983,  66  L.R.A.  907,  97  N.  W.  942,  1  A.  &  E.  Ann.  Cas.  341,  denying  lia- 
bility of  health  officer  for  destruction  of  property  to  prevent  spread  of  disease 
among  cattle;  Naumburg  ▼.  Milwaukee,  77  C.  C.  A.  67,  146  Fed.  641  (dissenting 
opinion),  on  liability  of  city  for  negligence  of  servants. 

Cited  in  reference  note  in  18  A.  S.  R.  686,  on  liability  of  nmnicipal  corpora- 
tion for  torts  of  its  police  officers  and  other  agents. 

Cited  in  note  in  30  A.  S.  R.  410,  on  munincipal  liability  for  wrongful  acts 
of  officers  and  agents  not  authorized  by  municipality. 
Who  acts  for  town  in  laying  ont  highway. 

Cited  in  State  ex  rel.  Kulike  v.  Lebanon,  132  Wis.  103,  111  N.  W.  1129,  hold- 
ing town  supervisors  who  laid  out  highway  for  town,  proper  parties  to  whom 
writ  of  certiorari  to  review  decision  should  run. 

48   AM.   REP.    488,   liUEBKE   ▼.   CHICAGO,    M.   ft   ST.   P.   R.   OO.    58 

WIS.    127,   17  N.  W.   870. 
Idablllty  of  master  for  negligence  towards  servant. 

Cited  in  Northern  Alabama  R.  Co.  v.  Key,  150,  Ala.  641,  43  So.  794,  holding 
master  liable  for  failure  to  promulgate  rules  relating  to  backing  of  trains; 
Evansville  &  T.  H.  R.  Co.  v.  Holcomb,  9  Ind.  App.  198,  36  N.  E.  39,  holding  mas- 


Digitized  by  VjOOQ IC 


48  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  SM 

ter  liable  to  repairman  for  failure  of  watehmaa  to  notify  Utter  of  approach 
of  train;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  holding  master  liable  for 
failure  to  furnish  servant  safe  place  to  work;  Toner  ▼.  Chicago,  M.  k  St.  P.  R. 
Co.  69  Wis.  180,  31  N.  W.  104  (dissenting  opinion),  on  duty  of  railroad  com- 
pany to  employee  to  furnish  safe  track. 

Cited  in  reference  note  in  9  A.  S.  R.  343,  on  master's  liability  for  injury  to 
servant  obeying  dangerous  orders  of  superior. 

Cited  in  notes  in  64  L.R.A.  121,  on  master's  nonliability  for  failure  to  warn 
servants  as  to  dangers  arising  from  execution  of  details  of  the  work;  54  Ij.RJL. 
173,  on  master's  liability  where  his  own  negligence  concurs  with  that  of  a  fel- 
low servant  in  respect  to  a  defective  system;  4  L.ILA.(N.  8.)  616,  on  negligence 
of  fellow  servant  concurring  with  master's  failure  to  establish  or  enforce  proper 
rules  or  regulations  for  conduct  of  business;  54  LILA.  63,  on  functions  of  court 
and  jury  in  determining  master's  liability  for  negligence  involving  breach  of 
personal  duty. 
"Who  are  fellow  servants. 

Cited  in  Porter  v.  Silver  Creek  &  M.  Coal  Co.  84  Wis.  418,  54  N.  W.  1019, 
holding  one  repairing  coal  dotk  and  derrick  engineer,  fellow  servants;.  McLainA 
V.  Head  k  D.  Co.  71  N.  H.  294,  93  A.  S.  R.  622,  68  L.R.A.  462,  62  AtL  545  (dis- 
senting opinion),  on  question  whether  foreman  and  laborer  in  trench  fellow 
servants. 

Cited  in  notes  in53A.R.46;  1A.S.R.  33, — on  who  are  not  fellow  servants; 
-50  L.R  JL  438,  on  common  employment  of  servants  engaged  in  r^Mtiring  plant. 
What  oonstltQtea  oontrlbntory  negligence. 

Cited  in  Bain  t.  Northern  P.  R.  Co.  120  Wis.  412,  98  N.  W.  241,  holding  it 
not  to  be  contributory  negligence  as  matter  of  law  to  repair  wall  of  building 
standing  near  detached  freight  car. 

Cited  in  note  in  17  L.R.A.  607,  on  effect  of  reliance  upon  orders  on  contributory 
negligence  of  employee. 
Necessity  of  rules  tor  safe  conduct  of  master's  business. 

Cited  in  note  in  43  L.R.A.  315,  on  question  for  court  or  jury  as  to  necessity 
of  rules  for  safe  conduct  of  master's  business. 
Nondelegability  of  master's  duty  to  frame  rules. 

Cited  in  note  in  54  L.R.A.  87,  on  nondelegability  of  master's  duty  to  frame 
rules  and  regulations  for  conduct  of  the  business. 

48  AM.  RBP.  487,  KNOX  v.  KNOX,  59  WIS.  172,   18  N.  W.  155. 
Creation  of  estate  as  trust  by  will. 

Cited  in  Anderson  v.  Crist,  113  Ind.  65,  15  N.  E.  9,  holding  trust  in  favor  of 
child  created  by  gift  of  rents  to  wife  to  be  used  for  child's  benefit;  Eikman  v. 
Landwehr,  43  Ind.  App.  724,  88  N.  E.  106,  holding  devise  to  one  who  is  to  pay 
legacy  creates  a  trust  against  which  limitations  does  not  run  until  after  de- 
mand and  refusal. 

Cited  in  reference  note  in  25  A.  S.  R.  375,  on  raising  trusts  by  implication 
in  wills. 
—  Nature  of  estate  created. 

Cited  in  Re  Marti,  132  Cal.  666,  61  Pac  964,  holding  fee  given  by  devise  to 
wife  with  full  power  to  sell;  Ensley  v.  Ensley,  105  Tenn.  107,  58  S.  W.  288, 
holding  devise  to  wife  on  condition  of  birth  of  issue  rendered  absolute  by  birth 
of  child;  Jones  ▼.  Jones,  66  Wis.  310,  57  A.  R.  266,  28  N.  W.  177,  holding  life 
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^estate  given  by  devise  to  wife  with  right  to  sell,  but  directing  distribution  of 
remainder  among  children;  Smullin  v.  Wharton,  73  Neb.  667,  106  N.  W.  577: 
Allen  V.  Boomer,  82  Wis.  364,  52  N.  W.  426;  Derse  v.  Derse,  103  Wis.  113,  79 
N.  W.  44;  Swarthout  v.  Swarthout,  111  Wis.  102,  86  N.  W.  558,— holding  life 
estate  only  given  by  devise  to  wife  with  direction  to  give  remainder  to  children : 
Schneider  v.  Schneider,  124  Wis.  Ill,  102  N.  W.  232,  holding  life  estate  only 
givpn  by  devise  to  wife  for  her  use  during  her  natural  life;  Warburton  v. 
Williams,  116  Wis.  557,  93  N.  W.  438,  holding  estate  in  fee  given  by  devise  for 
life  with  remainder  to  heirs  of  devisee. 
—  Precatory  trust  generally. 

Cited  in  Noe  v.  Kern,  93  Mo.  367,  3  A.  S.  R.  544,  6  S.  W.  239,  holding  trust 
created  by  devise  to  wife  with  faith  that  she  will  care  for  children;  Murphy  v.- 
Carlin,  113  Mo.  112,  35  A.  S.  R.  699,  20  S.  W.  786,  holding  trust  created  by 
devise  to  wife  with  wish  that  she  care  for  specified  person;  Conlin  v.  Sowards, 
129  Wis.  320,  109  N.  W.  91,  holding  devise  to  \nfe  forever  with  wish  that  she 
divide  among  daughters  at  her  death,  absolute;  Richet's  Estate,  4  Cof.  Prob. 
Dec.  Anno.  334,  on  creation  of  trust  by  precatory  words  addressed  to  devisee  or 
legatee. 

Cited  in  reference  notes  in  2  A.  S.  R.  662 ;  10  A.  S.  R.  533,  on  construction  of 
precatory  words  in  wills;  3  A.  S.  R.  568;  8  A.  S.  R.  741, — on  form  required  to 
•create  precatory  trust;  10  A.  S.  R.  60;  79  A.  S.  R.  596, — on  precatory  trusts; 
10  A.  S.  R.  533,  on  creation  of  trust  by  use  of  precatory  words;  32  A.  S.  R. 
S59;  34  A.  8.  R.  635, — as  to  when  precatory  trusts  do  not  arise. 

Cited  in  notes  in  106  A.  S.  R.  502,  on  meaning  of  term  "precatory  trust;" 
106  A.  S.  R.  505,  on  general  requirements  of  precatory  terms  in  order  to  create 
precatory  trusts;  106  A.  S.  R.  506,  on  necessity  of  precatory  words  to  have  an 
imperative  meaning;  106  A.  S.  R.  516,  on  effect  of  precatory  words  as  courteous 
command  when  addressed  to  near  relative  or  intimate  friends;  106  A.  S.  R.  521, 
on  effect  of  precatory  words  following  absolute  bequest  or. devise;  106  A.  S.  R. 
523,  on  precatory  words  creating  trust  in  favor  of  children. 
-^  Reconiiiiendations  as  limitation  on  estate. 

Cited  in  Webster  v.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W.  353;  Tabor 
V.  Tabor,  85  Wis.  313,  55  N.  W.  702;  Wolbert  v.  Beard,  128  Wis.  391,  107  N. 
W.  663, — ^holding  recommendations  in  will  not  words  of  limitation  on  estate 
devised. 

48  AM.  REP.  499,  BRUNN  ▼.  SCHUETT,  59  WIS.  261,   18  N.  W.  260. 
Sufficiency  or  completion  of  gift. 

Cited  in  Stokes  v.  Sprague,  110  Iowa,  89,  81  N.  W.  195,  holding  gift  of  notes 
in  case  of  donor's  death  to  friend  who  does  not  take  possession  until  after 
donor's  death,  insufficient  as  one  causa  mortis;  Henschel  v.  Maurer,  69  Wis. 
576,  2  A.  S.  R.  757,  34  N.  W.  926,  holding  mortgagee's  gift  of  mortgage  com- 
plete by  delivery  of  satisfaction,  note  and  mortgage  to  mortgagor;  Crook  v.  First 
Nat.  Bank,  83  Wis.  31,  35  A.  S.  R.  17,  62  N.  W.  1131,  holding  gift  of  sum  in 
'bank  completed  by  delivery  of  indorsed  certificate  of  deposit. 

Cited  in  reference  note  in  60  A.  S.  R.  284,  on  delivery  and  presentment  of 
•eheck  after  maker's  death. 

Cited  in  note  in  48  A.  R.  790,  on  delivery  of  release  of  mortgage  as  gift. 
Proof  showing  character  of  gift. 

Cited  in  Barker  v.  Buhre,  61  Wis.  487,  21  N.  W.  613,  holding  evidence  of 
Am.  Rep.  Vol.  XIX.— 42. 
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relatioDB  between  donor  and  donee  inadmiBsible  on   question  whether  gift  of 

note  was  one  causa  mortis. 

What  constitutes  gUt  causa  mortla. 

Cited  in  reference  notes  in  21  A.  S.  R.  764;  90  A.  S.  R.  890,— cm  gifts  causa 
mortis;  35  A.  S.  R.  365;  37  A.  S.  R.  878,— on  what  is  valid  as  ^t  causa  mortis; 
51  A.  S.  R.  446«  on  delivery  of  bank  book  as  gift  causa  mortis. 

48   AM.   REP.   511,  BRADLEY  ▼.   CRAMER,   59  WIS.   309,    18   X.   W. 
268. 

What  constitiites  libel  or  slander. 

Cited  in  Morse  t.  Times-Republican  Printing  Co.  124  Iowa,  107,  100  N.  W. 
867,  holdtng  publication  degrading  another,  libelous;  Haynes  v.  Spokane  Chroni* 
cle  Pub.  Co.  11  Wash.  503,  39  Pac.  969,  holding  publication  not  charging  crime- 
but  from  which  damaging  inferences  may  be  drawn,  not  libelous;  Brown  y» 
Tribune  Asso.  74  App.  Div.  359,  77  N.  Y.  Supp.  461,  holding  publication  ac- 
cusing wife  of  being  cause  of  husband's  suicide,  not  libelous;  Hellstem  v.  Katser,. 
103  Wis.  301,  79  N.  W.  429,  holding  charging  one  with  insanity  and  moral 
blindness,  slanderous;  Moley  v.  Barager,  77  Wis.  413,  45  N.  W.  1082,  holding 
publication  calling  one  "an  effotistical  overestimated,  self-conceited  jackass,*' 
libelous  per  se;  Street  v.  Johnson,  80  Wis.  455,  27  A.  S.  R.  42,  14  L.R.A.  203^ 
50  N.  W.  395,  holding  publication  stating  that  society  women  lowered  them- 
selves to  level  causing  one  to  blush,  libelous;  Candrian  v.  Miller,  98  Wis.  164^ 
73  N.  W.  1004,  holding  publication  calling  one  a  smooth  swindler  and  urging 
people  to  despise  him,  libelous;  Robinson  v.  Eau  Claire  Book  k  Stationery  Co. 
110  Wis.  369,  85  N.  W.  983,  holding  publication  charging  parties  as  wandering 
fakirs  and  irresponsible  directory  schemers,  libelous;  Wandt  v.  Hearst's  Chicago 
American,  129  Wis.  419,  116  A.  S.  R.  959,  6  L.RJ1.(N.S.)  919,  109  N.  W.  70, 
9  A.  A  E.  Ann.  Cas.  864,  holding  newspaper  article  falsely  stating  that  woman 
is  a  suicide  fiend,  libelous;  Pflster  v.  Milwaukee  Free  Press  Co.  139  \^.  627, 
121  N.  W.  938,  holding  publishers  of  alleged  libel  cannot  justify  on  basis  that 
some  recondite  meaning  was  intended  by  the  words  used,  which  readers  thereof 
would  not  be  apt  to  discover. 

Cited  in  reference  note  in  76  A.  D.  282,  on  actionability  of  written  words, 
though  not  actionable  if  spoken. 

Cited  in  note  in  116  A.  S.  R.  805,  on  rule  respecting  words  libelous  per  se. 

—  Of  candidates  or  officers. 

Cited  in  BuckstafT  v.  Viall,  84  Wis.  129,  54  N.  W.  Ill,  holding  publication 
referring  to  senator  by  name  of  Buckstaff  as  *'Bucksniff,"  libelous  as  suggesting 
contemptable  character;  Smith  v.  Utley,  92  Wis.  133,  35  L.R.A.  620,  65  N.  W. 
744,  holding  publication  calling  policeman  'Hiogs"  and  ''blood  sucking  police 
officers  who  insist  on  sitting  on  juries,**  libelous;  Scofield  v.  Milwaukee  Free 
Press  Co.  126  Wis.  81,  2  LJUL(N.S.)  691,  106  N.  W.  227,  holding  publication 
charging  one  as  being  distributing  agent  for  another  when  candidate  for  senate^ 
libelous. 

—  Affecting  business  or  occupation. 

Cited  in  Ulery  v.  Chicago  Live  Stock  Exch.  54  111.  App.  233,  holding  publica- 
tion directing  members  of  business  exchange  not  to  employ  certain  person,  not 
libelous  per  se;  Gauvreau  v.  Superior  Pub.  Co.  62  Wis.  403,  22  N.  W.  726,  hold- 
ing publication  imputing  professional  ignorance  to  physician  not  libelous  per 
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se;  Monson  v.  Lathrop,  96  Wis.  386,  65  A.  S.  R.  54,  71  N.  W.  596,  holding  tele- 
gram  calling  clergyman  unscrupulous  liar,  libelous  per  se. 

—  Charging  crimes  generally. 

Cited  in  Delaney  v.  Kaetel,  81  Wis.  353,  51  N.  W.  659;  Schild  v.  Legler,  82 
Wis.  73,  51  N.  W.  1099, — holding  words  charging  theft,  slanderous. 

—  Charging  sexual  crimes. 

Cited  in  Wuth  v.  Lubach,  73  Wis.  131,  40  N.  W.  681,  holding  words  charging 
another  as  having  "used''  speaker's  wife,  slanderous  as  charging  adultery; 
Clute  V.  Clute,  101  Wis.  137,  76  N.  W.  1114,  holding  charging  married  woman 
as  having  "matched"  man  at  certain  places,  not  slanderous  in  absence  of  proof 
that  charge  of  unlawful  intercourse  was  meant;  Robertson  v.  Edelstein,  104  Wis. 
440,  80  N.  W.  724,  holding  calling  woman  **bitch"  thereby  charging  adultery, 
slanderous;  Brinsfield  v.  Howeth,  107  Md.  278,  24  L.R.A.(N.S.)  583,  68  Atl.  566, 
on  construction  of  words  used  in  libel  alleged  to  charge  sexual  crime. 

48   AM.    RGP.    516,    MOULTON   v.    KERSHAW,    59    WIS.    816,    18    N. 

W.    172. 
What  constitutes  a  contract. 

Cited  in  Chicago  A  A.  R.  Co.  v.  Jones,  53  111.  App.  431;  Cherokee  Tanning 
Extract  Co.  v.  Western  U.  Teleg.  Co.  143  N.  C.  376,  118  A.  S.  R.  806,  55  S.  E. 
777, — holding  that  contract  is  not  effected  by  acceptance  of  trade  inquiry; 
Allen  V.  Kirwan,  159  Pa.  612,  28  Atl.  495,  34  W.  N.  C.  29,  holding  that  no 
contract  is  effected  by  reply  to  enter  order  made  to  letter  offering  goods  at 
certain  price;  Hopkins  v.  Racine  Malleable  A  Wrought  Iron  Co.  137  Wis.  683, 
119  N.  W.  301,  holding  mutuality  is  essential  to  validity  of  wholly  executory  con- 
tract; Johnston  Bros.  v.  Rogers  Bros.  30  Ont.  Rep.  150,  holding  a  quotation 
requires  an  order  thereon  and  acceptance  of  such  order;  Eckert  v.  Schoch.  155 
Pa.  530,  26  Atl.  654,  on  acceptance  of  offer  as  necessary  to  effect  contract;  Clark 
Mfg.  Co.  V.  Western  U.  Teleg.  Co.  152  N.  C.  157,  27  L.R.A.(N.S.)  643,  67  S. 
E.  329,  on  necessity  of  offer  of  sale  being  distinct  to  make  acceptance  a  com- 
plete contract. 

Cited  in  reference  note  in  118  A.  S.  R.  809,  on  what  constitutes  offer  and 
acceptance. 
Contracts  by  telegrams  and  letters. 

Cited  in  Fowler  Utilities  Co.  v.  Chaffin  Coal  Co.  43  Ind.  App.  438,  87  N.  E. 
689,  as  to  whether  telegraphing  amount  of  coal  required  in  reply  to  quotation 
of  prices  is  sufficient  to  complete  contract. 

Cited  in  notes  in  110  A.  S.  R.  748,  on  necessity  for  telegrams  to  be  free  from 
ambiguity  in  order  to  create  contract  between  parties;  110  A.  S.  R.  764,  on 
right  to  consider  letters  or  other  writings  in  connection  with  telegrams  to 
determine  whether  contract  has  been  created;  50  L.R.A.  242,  244,  on  telegrams 
as  writings  to  make  a  contract  within  the  statute  of  frauds;  110  A.  S.  R.  760, 
on  sufficiency  of  telegrams  to  constitute  a  contract  within  the  statute  of 
frauds;  6  £.  R.  C.  90,  on  offer  and  acceptance  of  contract  made  by  letter. 

—  Time  of  completion. 

Cited  in  reference  notes  in  58  A.  R.  775,  on  completion  of  contract  by  mail 
by  mailing  of  letter  of  acceptance;  2  A.  S.  R.  905,  on  time  of  completion  of  con- 
tract by  telegraph. 
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Parol  eTldence  to  explain  contract  by  telefframs. 

Cited  in  note  in  50  L.R.A.  245,  on  parol  evidence  to  explain  telegrams  con- 
stituting contracts. 
Merger  of  oral  negotiations  In  written  Instrument. 

Cited  in  Hunter  v.  Hathaway,  108  Wis.  620,  84  N.  W.  996,  holding  prior  oral 
negotiations  presumed  to  be  merged  in  written  lease. 

48  AM.  RBP.  520,  WALL  t.  SCHNEIDEIR,  59  WIS.  852,  18  N.  W.  443. 
Validity  of  wagering  contract. 

Cited  in  Ferryman  v.  Wolffe,  93  Ala.  290,  9  Bo.  148,  holding  contract  for  sale 
of  shares  of  stock  not  intending  delivery,  void;  Sondheim  v.  Gilbert,  117  Ind. 
71,  10  A.  S.  R.  23,  5  L.R.A.  432,  10  N.  £.  687;  Lane  v.  Logan  Grain  Co.  105 
Mo.  App.  215,  79  S.  W.  722, — holding  contract  for  sale  of  grain  not  intending 
any  delivery,  void;  Allen  t.  Caldwell,  W.  k  Co.  149  Ala.  293,  42  So.  855;  Scales 
V.  SUte,  46  Tex.  Crim.  Rep.  206,  108  A.  S.  R.  1014,  66  L.R.A.  730,  81  8.  W.  947, 
— ^holding  contract  for  sale  of  cotton  not  contemplating  actual  delivery,  void; 
Bartlett  v.  Collins,  109  Wis.  477,  83  A.  S.  R.  928,  85  N.  W.  703,  holding  contract 
for  delivery  of  grain  upon  board  of  trade  void  unless  actual  delivery  contem- 
plated. 

Cited  in  reference  note  in  49  A.  R.  441,  on  validity  of  purchase  of  goods  on 
margins. 

Cited  in  notes  in  1  A.  S.  R.  756,  on  contracts  for  sale  of  personal  property 
for  future  d<%livery  under  stock- jobbing  acts  and  other  statutes;  1  A.  8.  R.  757, 
on  necessity  thai  vendor  of  personal  property  for  future  delivery  own  the 
property;  1  A.  S.  R.  761,  on  intention  of  parties  as  criterion  of  validity  of  con- 
tract of  sale  for  future  delivery;  1  L.R.A.  141,  on  validity  of  wagering  con- 
tracts. 
Rights  baaed  on  wagering  transactions. 

Cited  in  Atwater  v.  Manville,  106  Wis.  64,  81  N.  W.  985,  denying  right  of 
partner  to  compel  accounting  where  firm  carried  on  fictitious  grain  deals. 
Inference  as  to  character  of  transactloB  on  margin. 

Cited  in  note  in  22  L.R.A.(N.S.)   176,  on  inference  as  to  character  of  trans- 
action on  margin. 
Effect  of  form  of  contract  of  sale  for  future  delivery. 

Cited  in  note  in  1  A.  S.  R.  762,  763,  on  effect  of  form  of  contract  of  sale  for 
future  delivery. 
Sale  of  future  crops. 

Cited  in  note  in  81  A.  S.  R.  45,  on  sale  of  crops  growing  or  to  be  grown. 

48   AM.   REP.    528,    LAWSON  v.  MENASHA   WOODEN- WARE   CO.    59 

WIS.  S9S,  IS  N.  W.  440. 
Right  to  injunction. 

Cited  in  Ulbricht  v.  Eufaula  Water  Co.  86  Ala.  587,  11  A.  S.  R.  72,  4  L.R.A. 
572,  6  So.  78,  sustaining  right  to  enjoin  unreasonable  diversion  of  water;  Falls 
Mfg.  Co.  V.  Oconto  River  Improv.  Co.  87  Wis.  134,  58  N.  W.  257,  sustaining 
right  to  enjoin  interference  with  flow  of  water  injuring  floating  rights;  Koenig 
V.  Watertown,  104  Wis.  409,  80  N.  W.  728,  sustaining  right  to  enjoin  filling  of 
reservoirs  used  to  store  water  to  run  mill;  Jacobs  v.  Lakeside  Lnmber  Co.  134 
Wis.  179,  114  N.  W.  443  (dissenting  opinion),  on  right  to  enjoin  injury  to  land. 


Digitized 


by  Google 


661  NOTES  ON  AMERICAN  REPORTS.  [516-632 

Cited  in  notes  in  13  L.R.A.  (N.S.)    180,  on  injunction  against  repeated  tres- 
pass; 7  £.  R.  C.  485,  on  right  of  private  person  to  enjoin  corporation  exceeding 
its  powers. 
Jurisdiction  of  equity. 

Cited  in  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  66  N.  H.  290,  13 
LJt^  826,  21  Atl.  1090,  sustaining  jurisdiction  of  equity  to  determine  riparian 
rights  of  mill  owners;  Patten  Paper  Co.  v.  Kau-Kauna  Water  Power  Co.  70 
Wis.  569,  35  N.  W.  737,  sustaining  power  of  equity  to  determine  rights  in  river 
for  hydraulic  purposes;  Butterick  Pub.  Co.  v.  Rose,  141  Wis.  533,  124  N.  W. 
C47,  holding  legal  remedy  must  be  as  adequate  as  equitable  to  defeat  equity 
jurisdiction. 

48  AM.  RBP.   582,  VAN  STE:E:NWirCK  ▼.  WASHBURN,   59  WIS.   483, 

17  N.  W.  28». 
Election  of  widow  to  take  dower  or  under  will. 

Cited  in  Andrews  v.  Bassett,  92  Mich.  449,  17  L.R.A.  296,  52  N.  W.  743, 
holding  that  election  of  incompetent  widow  to  take  under  will  is  not  presumed 
from  failure  to  renounce  provisions  within  statutory  time;  Washburn  t.  Van 
Steenwyk,  32  Minn.  336,  20  N.  W.  324;  Fairchild  v.  Marshall,  42  Minn.  14,  43 
N.  W.  563, — holding  dower  rights  barred  by  election  of  widow  to  take  under 
will;  State  ex  rel.  Percy  v.  Hunt,  88  Minn.  404,  93  N.  W.  314,  holding  court  en- 
titled to  make  election  for  insane  widow;  Clarke's  Appeal,  70  Conn.  195,  39 
Atl.  156;  Re  Donges,  103  Wis.  497,  74  A.  S.  R.  885,  79  N.  W.  786;  Graves  v. 
Mitchell,  90  Wis.  306,  63  N.  W.  271, — holding  presumption  of  widow's  election 
to  take  under  will  created  by  her  failure  for  year  to  serve  notice  of  election  to 
claim  dower;  Leach  v.  Leach,  65  Wis.  284,  26  N.  W.  754,  holding  widow  entitled 
to  same  rights  In  estate  as  though  husband  died  intestate  upon  filing  notice  to 
take  dower  instead  of  provisions  in  will;  Ludington  v.  Patton,  111  Wis.  208,  86 
N.  W.  671,  holding  that  widow's  right  of  dower  is  not  lost  by  failure  through 
ignorance  to  elect  within  required  time;  Chapman  v.  Chapman,  128  Wis.  413, 
107  N.  W.  668,  holding  that  widow  failing  to  renounce  provision  for  her  by 
will  is  not  entitled  to  share  in  residue  of  estate;  Young  v.  Boardman,  97  Mo. 
181,  10  S.  W.  48,  denying  right  of  insane  widow  to  make  election;  Akin  v. 
Kellogg,  39  Hun,  252  (dissenting  opinion),  on  right  of  court  to  make  election 
for  incompetent  widow. 

Cited  in  notes  in  92  A.  S.  R.  704,  on  widow's  duty  to  elect  between  benefits  of 
will  and  right  to  dower  or  in  community  property;  107  A.  S.  R.  360,  on  widow's 
statutory  right  to  elect  between  dower  and  provisions  of  will;  17  L.R.A.  297, 
on  power  of  court  to  elect  against  a  will  on  behalf  of  an  insane  widow;  10  E. 
R.  C.  369,  on  election  by  widow  between  testamentary  provision  and  dower. 
Ck>nfllct  of  laws  as  to  rights  under  will. 

Cited  in  Staigg  v.  Atkinson,  144  Mass.  564,  12  N.  E.  354,  as  to  what  law 
governs  as  to  election  of  widow. 

Cited  in  notes  in  2  L.R.A.(N.S.)  458,  on  conflict  of  laws  as  to  equitable  con- 
version by  will;  2  L.R.A.(N.S.)   463,  on  conflict  of  laws  as  to  election  to  take 
under  will  and  as  to  dower  and  disinheritance. 
Rigbts  of  beneficiary  under  will. 

Cited  in  Re  Bouck,  133  Wis.  161,  111  N.  W.  573,  holding  beneficiary  alone 
entitled  to  determine  extent  of  needs  under  will  giving  portion  of  income  need- 
ed for  his  use. 
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Creation  of  estates  by  will. 

Cited  in  Seott  v.  West,  63  Wis.  629,  24  N.  W.  161,  holding  life  estate  in  trust 
created  by  devise  of  management  of  estate  with  disposition  of  income  for  benefit 
of  another. 

£quitable  action  for  construction  of  will. 

Cited  in  Miller  v.  Drane,  100  Wis.  1,  75  N.  W.  413,  holding  equitable  action 
maintainable  in  circuit  court  for  construction  of  will. 

Cited  in  note  in  129  A.  S.  R.  84,  on  jurisdiction  of  equity  to  construe  will. 
Presentation  of  claim  against  estate. 

Cited  in  Winter  v.  Winter,   101   Wis.  494,  77   N.   W.  883,  holding  claim  of 
nonresident  not  presented  to  administrator  within  statutory  period,  barred  for- 
ever; Barry  v.  Minahan,  127  Wis.  570,  107  N.  W.  488,  holding  claftai  against 
estate  barred  by  failure  to  file  same  within  specified  time. 
Extraterritorial  effect  of  statute. 

Cited  in  Ford  v.  Ford,  70  Wis.  19,  5  A.  S.  R.  117,  33  N.  W.  188,  holding  sUt- 
ute  relating  to  conversion  of  personal  property  of  testator  without  extra 
territorial  effect. 

48  AM.  REP.  588,  SHAY  ▼.  THOMPSON,  59  WIS.  540,   18  N.  W.  478. 
Mutual  combat  as  assault. 

Cited  in  Badostain  v.  Qrazide,  115  Col.  425,  47  Pac.  118;  Qrotton  v.  Glidden, 
84  Me.  589,  30  A.  S.  R.  413,  24  Atl.  1008;  Barholt  v.  Wright,  45  Ohio  St  177,  4 
A.  S.  R.  536,  12  N.  E.  185;  Evans  v.  Waite,  83  Wis.  286,  53  N.  W.  445;  Gutz- 
raan  v.  Clancy,  114  Wis.  589,  58  L.R.A.  744,  90  N.  W.  1081,— holding  each  party 
to  mutual  combat  guilty  of  assault. 
Civil  liability  where  combat  is  mutual. 

Cited  in  Morris  v.  Miller,  83  Neb.  218,  131  A.  S.  R.  636,  20  L.R.A.(N.S.)  907, 
119  N.  W.  458,  17  A.  A  E.  Ann.  Cas.  1047,  on  mutual  consent  to  fight  as  affect- 
ing recovery  of  damages. 

Cited  in  reference  notes  in  48  A.  R.  260,  on  civil  liability  where  parties  fight 
by  consent;  30  A.  S.  R.  415,  on  civil  action  for  damages  for  assault  during 
mutual  combat. 

Cited  in  note  in  20  L.R.A.(N.S.)    908,  on  mutual  consent  to  combat  as  af- 
fecting eivil  liability  for  assault. 
Consent  or  challenge  as  defense. 

Cited  in  Lund  v.  l^Ier,  115  Iowa,  236,  88  N.  W.  333,  holding  challenge  to  fight 
no  defense  to  assault;  Jones  v.  Gale,  22  Mo.  App.  637;  Willey  v.  Carpenter,  64 
Vt.  212,  15  L.R.A.  853,  23  Atl.  630, — holding  consent  to  assault,  no  defense; 
Miller  ▼.  Bayer,  94  Wis.  123,  68  N.  W.  869,  holding  woman's  consent  to  abortion, 
no  defense  to  accused. 

Cited  in  reference  notes  in  4  A.  S.  R.  539,  on  mutual  consent  as  bar  to  re- 
covery in  action  for  assault  and  battery;  56  A.  S.  R.  381,  on  effect  of  consent 
to  assault  or  other  unlawful  act. 

Cited  in  note  in  15  L.R.A.  853,  on  consent  as  justification  for  assault. 
Wrongful  intent  as  necessary  to  recovery  of  exemplary  damages. 

Cited  in  note  in  28  A.  S.  R.  876,  on  necessity  for  wrongful  intent  to  recovery 
of  exemplary  damage. 
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48  AM.  Rep.  541,  DAVIS  v.  HAMLIN,  108  ILIi.  89. 
Rights  of  one  in  trust  relation.     • 

Cited  in  Field  v.  Western  Life  Indemnity  Co.  166  Fed.  607,  holding  that  one 
in  trust  relation  cannot  sell  his  position. 

Cited  in  reference  note  in  123  A.  S.  R.  464,  on  availability  of  covenant  for  re- 
newal of  lease  against  persons  standing  in  fiduciary  relation. 

Cited  in  note  in  15  E.  R.  C.  457,  on  right  of  one  in  relation  of  trust  to  gain 
advantage  from  trust  property. 
Rights  of  agent  as  against  principal. 

Cited  in  Scottish  Union  &  Nat.  Ins.  Co.  v.  Dangaix,  103  Ala.  388,  15  So. 
956,  holding  that  insurance  agent  after  termination  of  agency  may  persuade 
policy  holders  to  take  out  policies  in  another  company;  Frohlich  v.  Seacord, 
180  III.  85,  54  N.  E.  286,  denying  right  of  member  of  standing  committee  of 
eitizens  to  represent  them  in  enterprise,  to  procure  enterprise  for  own  benefit; 
Chaddock  College  v.  Bretherick,  36  111.  App.  621,  holding  that  one  employed  as 
music  teacher  in  college  has  no  right  to  use  time  for  individual  benefit. 
Rights  of  master  as  against  servant. 

Cited  in  reference  note  in  24  A.  S.  R.  617,  on  disinterested  skill  and  diligence 
required  of  agent. 

Cited  in  note  in  5  L.R.A.(N.S.)   1173,  on  remedies  of  master  against  servant 
in  equity  with  respect  to  things  produced  by  latter's  labor. 
^— To  purchase  or  lease  princlpars  property. 

Cited  in  Trice  v.  Comstock,  61  L.R.A.  176,  57  C.  C.  A.  646,  121  Fed.  620,  de- 
nying right  of  real  estate  agent  to  acquire  title  by  renouncing  agency;  Conant 
V.  Riseborough,  130  111.  383,  28  N.  E.  789,  holding  that  agent  managing  property 
eannot  acquire  title  thereto  in  his  own  name;  Watson  v.  Union  Iron  &  Steel  Co. 
15  111.  App.  509,  holding  that  agent  directed  to  investigate  iron  mines  in  certain 
region  has  no  power  to  purchase  same;  Prince  v.  Dupuy,  163  111.  517,  45  N. 
E.  298,  holding  agent  to  deliver  deed  cannot  procure  conveyance  to  himself  upon 
acquiring  information  as  to  value  of  land;  Van  Dusen  v.  Bigelow,  13  N.  D. 
277,  67  L.R.A.  288,  100  N.  W.  723,  holding  that  agent  to  collect  rents  cannot 
purchase  property  for  himself;  McCourt  v.  Singers-Bigger,  76  C.  C.  A.  73,  7 
A.  &  E.  Ann.  Cas.  287,  145  Fed.  103;  American  Circular  Loom  Co.  v.  Wilson, 
198  Mass.  182,  126  A.  S.  R.  409,  84  N.  E.  133;  Clarenden  t.  Hawk,  10  N.  D. 
90,  86  N.  W.  114, — holding  that  agent  empowered  to  lease  lands  cannot  lease  to 
himself;  Vallette  v.  Tedens,  122  111.  607,  3  A.  S.  R.  502,  14  N.  E.  52,  holding 
trust  relation  violated  by  act  of  agent  employed  to  examine  title  in  acquiring 
property  in  own  name;  Roby  v.  Colehour,  135  111.  300,  25  N.  E.  777,  holding 
outstanding  title  acquired  by  one  partner  inures  to  benefit  of  firm;  Pikes  Peak 
Co.  V.  Pfuntner,  158  Mich.  412,  123  N.  W.  19,  holding  oflScer  of  corporation  can- 
not acquire  property  which  it  leases  and  deprive  it  of  privilege  of  renewing. 
<;reation  of  tmst  or  trust  relation. 

Cited  in  Forlaw  v.  Augusta  Naval  Stores  Co.  124  Ga.  261,  52  S.  E.  898; 
Weaver  v.  Fisher,  110  111.  146, — holding  trust  in  favor  of  principal  created  by 
agent's  appropriation  of  former's  property -for  his  own  benefit;  Mahler  v. 
iSanche,  223  111.  136,  79  N.  E.  9  (reversing  121  111.  App.  247),  holding  trust 
relation  not  created  by  agreement  to  furnish  funds  upon  another's  promise  to 
conduct  business  and  make  monthly  settlements;  White  Starr  Min.  Co.  v.  Hult- 
berg,  220  111.  578,  77  N.  E.  327  (dissenting  opinion),  on  trust  relation  as  aris- 
ing from  act  of  agent  in  acquiring  interest  adverse  to  principal ;  Dick  v.  Albers, 
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243  111.  231,  134  A.  S.  R.  369,  90  N.  E.  683,  holding  trust  relation  does  not  exist 
between  parent  and  child  where  child  buys  note  and  mortgage  against  father; 
Rice  V.  Dougherty,  148  111.  App.  368,  as  to  essentials  of  resulting  trusts. 
Power  of  equity  over  trust  relations. 

Cited  in  Reese  v.  Wallace,  113  111.  589,  sustaining  power  of  equity  to  enforce 
trust  resulting  from  attorney's  violation  of  relation  in  foreclosure;  Starrett  v. 
Brosseau,   208   111.  408,  70   N.   £.   354,  sustaining  power  of  equity   to  enforce 
accounting  by  agent  making  profit  from  fiduciary  relationship. 
Validity  of  contract  generally. 

Cited  in  Cahill  v.  Madison,  94  111.  App.  216,  holding  agreement  by  employee 
not  to  solicit  trade  for  year  after  termination  of  employment,  valid;  Hoop  Tea 
Co.  V.  Dorsey,  99  111.  App.  181,  holding  agreement  not  to  do  business  in  certain 
place,  valid. 

Bstoppel  by  contract. 

Cited  in  Pratt  v.  Wilcox  Mfg.  Co.  64  Fed.  589,  holding  firm  agreeing  to  pro- 
tect another  in  manufacture  of  patent  disqualified  to  prosecute  latter  for  in- 
fringement. 

48  AM.  REP.  545,  FT.  CliARK  HORSB  R.  CO.  t.  ANDERSON,  108  IIU 
•4. 

Right  to  injunction. 

Cited  in  note  in  ;f  L.R.A.  614,  on  when  injunction  against  nuisance  will  not 
be  issued. 

—  To  restrain  trespass. 

Cited  in  notes  in  53  A.  R.  350,  on  irreparable  injury  in  trespass  justifying  in- 
junction; 1  L.R.A.  745,  on  special  eiroumstances  in  case  to  warrant  issuance  of 
injunction  to  restrain  trespass;  11  L.ILA.  207,  on  injunction  to  restrain  tres- 
pass. 

Necessity  of  showing  irreparable   injury  to  obtain  Injunction  on  that 
gronnd. 

Cited  in  note  in  1  A.  S.  R.  379,  on  necessity  of  plaintiff  seeking  injunction  on 
ground  of  irreparable  injury  showing  that  it  is  irreparable. 
When  injury  Irreparable. 

Cited  in  note  in  1  A.  S.  R.  377,  as  to  when  injury  is  not  irreparable. 

48  AM.  REP.  548,  KADISH  ▼.  TOUNG,  108  ILL.  170. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Van  Sicklen  v.  Ballard,  97  111.  App.  640,  holding  one  justified  in 
abandoning  contract  of  employment  entitled  to  recover  sum  earned  to  date  of 
abandonment;  Franklin  v.  Krum,  171  111.  378,  49  N.  E.  513;  Southern  Cotton 
Oil  Co.  V.  Heflin,  39  C.  C.  A.  546,  99  Fed.  339;  Kendall  v.  Young,  40  111.  App. 
391;  James  H.  Rice  Co.  v.  Penn  Plate  Glass  Co.  88  111.  App.  407;  Delaware  & 
H.  Canal  Co.  v.  Mitchell,  92  111.  App.  577;  York-Draper  Mercantile  Co.  t.  Lusk,. 
45  Kan.  182,  26  Pac.  646, — holding  difference  between  contract  price  and  market 
value  of  goods  at  time  and  place  of  delivery,  measure  of  damages  for  breach 
of  contract  to  deliver;  Staley  v.  Lyman,  151  111.  App.  137,  holding  vendee,  oa 
breach  of  contract  of  sale  by  vendor  has  right  to  purchase  goods  elsewhere  and 
recover  difference  between  price  paid  and  contract  price. 
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Cited  in  reference  note  in  59  A.  S.  R.  301,  on  measure  of  damages  for  breach 
of  contract  to  buy  goods. 

Cited  in  note  in  94  A.  S.  R.  124,  125,  on  measure  of  damages  for  countermand 
of  sale. 

Right  to  recover  consideration  upon  breach  of  contract. 

Cited  in  Elder  v.  Chapman,  176  III.  142,  52  N.  E.  10,  holding  vendee  advancing 
consideration  for  purchase  of  land  entitled  to  recover  same  upon  vendor's  in- 
ability to  convey  good  title. 
Right  or  duty  to  declare  contract  broken. 

Cited  in  Cornwall  v.  Moore,  133  Fed.  868,  holding  that  owner  of  boat,  upon 
charterer's  refusal  to  accept,  is  not  bound  to  regard  contract  as  broken  and  seek 
other  employment;  Pulling  v.  Travelers*  Ins.  Co.  55  111.  App.  452,  holding  insured 
relieved  of  duty  to  tender  further  premiums  by  company's  refusal  to  accept  on 
ground  of  claim  of  forfeiture;  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards,  152* 
111.  59,  30  L.R.A.  33,  38  N.  E.  773,  holding  one  party  entitled  to  rescind  con- 
tract at  once  upon  other's  default;  Middle  Div.  Elevator  Co.  v.  Vandeventer,. 
80  111.  App.  668,  holding  one  agreeing  to  deliver  goods  entitled  to  treat  contract 
as  abandoned  by  other's  refusal  to  accept;  Claes  k  L.  Mfg.  Co.  v.  McCord,  65 
Mo.  App.  507;  Inman  v.  Elk  Cotton  Mills,  116  Tenn.  141,  92  S.  W.  760,  hold- 
ing seller  of  goods  entitled  to  treat  contract  as  broken  by  buyer's  notice  of  re- 
fusal to  accept  future  deliveries;  Whiting  Foundry  Equipment  Co.  v.  Hirsch,, 
121  111.  App.  373,  denying  right  to  repudiate  contract  for  delivery  of  scrap 
iron  after  waiver  of  failure  to  make  deliveries  as  agreed;  Kingman  k.  Co.  v. 
Hanna,  Wagon  Co.  176  111.  545,  52  N.  E.  328,  denying  right  of  one  party  to 
terminate  contract  by  mere  refusal  to  perform. 

Cited  in  note  in  33  A.  S.  R.  796,  797,  on  party's  right,  upon  receiving  notice 
not  to  proceed  with  performance,  to  keep  contract  alive. 
Breach  of  contract  as  creating  Immediate  right  of  action. 

Cited  in  Allen  v.  D.  H.  Ranck  Pub.  Co.  98  111.  App.  44,  holding  injured  party 
entitled  to  bring  immediate  action  for  sum  unpaid  upon  other  party'is  breach  to 
buy  magazine,  publish  same  and  remit  percentage  of  receipts;  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct.  Rep.  780;  Davis  v.  Bronson,  2 
N.  D.  300,  33  A.  S.  R.  783,  16  L.R.A.  655,  50  N.  W.  836;  John  A.  Roebling's 
Sons'  Co.  V.  Lock  Stitch  Fence  Co.  130  111.  660,  22  N.  E.  518  (reversing  28 
111.  App.  184);  Zatlin  v.  Davenport,  71  111.  App.  292;  Kimbark  v.  Illinois  Car 
&  Equipment  Co.  103  111.  App.  632;  O'Neill  v.  Supreme  Council  A.  L.  H.  70  N.  J. 
L.  410,  57  Atl.  463,  1  A.  &  E.  Ann.  Cas.  422;  Greenwall  Theatrical  Circuit 
Co.  V.  Markowitas,  97  Tex.  479,  65  L.R.A.  302,  79  S.  W.  1069,— holding  injured 
party  entitled  to  bring  action  for  damages  at  once  upon  repudiation  of 
executory  contract  by  other  party;  Randolph  v.  Frick,  57  Mo.  App.  400  (dis- 
senting opinion),  on  right  of  action  as  arising  immediately  upon  breach ;^ 
Henry  v.  Reed,  80  Kan.  380,  102  Pac.  846,  on  right  of  one  party  to  recover  at 
once  for  breach  of  contract  where  other  party  renounces  it  before  complete 
performance. 
Effect  of  parties'  refusal  or  inability  to  perform  contract. 

Cited  in  note  in  6  E.  R.  C.  586,  on  refusal  or  inability  of  one  party  to  per- 
form his  part  of  contract  as  discharge  of  other  from  responsibility. 
DIThen  contract  is  broken. 

Cited  in  Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga.  140,  94  A.  S.  R.  112,  5^ 
L.R.A.  122,  42  S.  E.  378,  holding  contract  of  sale  broken  by  vendee's  notice  of 
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refusal  to  accept  goods;  P.  P.  Emory  Mfg.  Co.  v.  Solomon,  178  Mass.  682,  60 
N.  E.  377,  holding  contract  to  ship  goods  on  February  Ist  is  not  broken  by 
notice  on  January  25th  that  goods  will  not  be  sent;  Stanford  v.  McGill,  6  N.  D. 
536,  38  L.R.A.  760,  72  N.  W.  938,  holding  that  executory  contract  of  sale  is 
not  broken  by  making  agreement  to  sell  same  property  to  another;  Kilgore  v. 
Northwest  Texas  Baptist  Educational  Asso.  90  Tex.  139,  37  S.  W.  598,  holding 
that  contract  to  erect  building  is  not  broken  by  expression  of  intention  to 
abandon  same  at  some  future  time. 
Jadifineiit  as  bar. 

Cited  in  Johnson  v.  Johnson,  81  Utah,  408,  88  Pac.  230,  holding  that  jud<;- 
ment  for  instalments  due  under  contract  no  bar  to  action  for  future  install- 
ments. 

48  AM.  REP.   557,  CHICAGO,  M.  A  St.  P.  R.   CO.  ▼.  KEOKUK  X.  L. 

PACKET  CO.  108  ILL.  317. 
Rights  and  powers  of  receivers. 

Cited  in  Orthwein  y.  Thomas,  128  111.  554,  11  A.  S.  R.  159,  4  L.R.A.  434, 
21  N.  E.  430,  holding  powers  of  receiver  co-extensive  with  jurisdiction  of  court 
appointing  him. 
—  Appointed  in  foreign  state. 

Cited  in  The  Willamette  Valley.  13  C.  C.  A.  635,  29  U.  S.  App.  447,  66 
Fed.  565,  denying  right  of  foreign  receiver  to  remove  property  of  insolvent  be- 
fore discharge  of  domestic  debts;  Jenkins  v.  Purcell,  29  App.  D.  C.  209,  9 
L.R.A.(N.S.)  1074,  holding  receiver  taking  insolvent's  property  beyond  juris- 
diction for  sale,  entitled  to  defend  attachment  by  resident  creditors;  Patterson 
v.  Lynde,  112  111.  198,  holding  foreign  receiver  entitled  to  maintain  action 
against  resident  stockholders  to  enforce  payment  of  subscriptions;  Hunt  v. 
Gilbert,  54  111.  App.  491;  Smith  v.  Berz,  125  111.  App.  122;  Gray  v.  Covert, 
25  Ind.  App.  561,  81  A.  S.  R.  117,  58  N.  E.  731,— holding  that  receiver  ap- 
pointed for  foreign  corporation  in  another  state  acquires  no  title  to  property 
so  as  to  defeat  rights  of  domestic  attaching  creditors;  Robertson  v.  Staed,  135 
Mo.  135,  58  A.  S.  R.  569,  33  L.R.A.  203,  36  S.  W.  610,  holding  foreign  receiver 
entitled  to  maintain  suit  against  domestic  creditors  who  have  attached  assets 
delivered  into  his  possession  in  jurisdiction  where  appointed;  ^VoodhuU  v. 
Farmers*  Trust  Co.  11  N.  D.  157,  95  A.  S.  R.  712,  90  N.  W.  795,  holding  foreign 
receiver  taking  insolvent's  property  into  another  state  entitled  to  defeat  at- 
tachment by  creditors  of  that  state;  Small  v.  Smith,  14  S.  D.  621,  86  A.  S.  R. 
807,  86  N.  W.  645,  sustaining  right  of  foreign  receiver  to  recover  property 
in  possession  of  resident,  where  no  rights  of  resident  creditors  intervene; 
Humphreys  v.  Hopkins,  81  Cal.  551,  15  A.  S.  R.  76,  6  L.R.A.  792,  22  Pac  892 
(dissenting  opinion),  on  rights  of  receiver  appointed  in  another  state;  Somer- 
set Coal  Co.  V.  Diamond  State  Steel  Co.  224  Pa.  217,  132  A.  S.  R.  775,  73  Atl. 
442,  on  power  of  receiver  over  property  in  foreign  state. 

Cited  in  notes  in  8  A.  S.  R.  51;  6  L.R.A.  794,— on  extraterritorial  authority 
of  receivers;  20  L.R.A.  392,  as  to  jurisdiction  of  receiver  over  property  outside 
of  jurisdiction  of  court  appointing  him;  23  L.R.A.  54,  on  rights  of  receiver  as 
to  property  outside  of  jurisdiction  in  which  he  is  appointed  after  obtaining 
poMession. 
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Attachment  of  property  In  hands  of  receiver. 

Cited  in  note  in  71  A.  S.  R.  365,  on  attachment  of  property  in  possession 
of  receiver. 

Validity  and  effect  of  foreign  assignment  for  creditors. 

Cited  in  Whithed  v.  J.  Walter  Thompson  Co.  86  IlL  App.  76,  holding  prop^ 
crty  in  state  covered  by  deed  of  assignment  by  citizen  of  another  state  sub- 
ject to  claims  of  resident  creditors;  Woodward  v.  Brooks,  128  111.  222,  15  A. 
S.  R.  104,  3  L.R.A.  702,  20  N.  E.  685,  holding  that  foreign  assignment  void  as 
against  resident  creditors,  no  bar  to  attachment  by  creditors. 

Distinguished  in  Hanifan  v.  Needles,  108  111.  385,  holding  deed  of  assign- 
ment executed  by  nonresident  debtor  valid  in  Illinois,  where  no  creditors, 
reside  in  that  state. 

48  AM.  REP.  560,  SOUTHERLAND  v.  GOODNOW,  108  JUL.  528. 
Covenant  of,  or  right  to  renewal  of  lease. 

Cited  in  Sexton  v.  Chicago  Storage  Co.  129  111.  318,  16  A.  S.  R.  274,  21  N. 
£.  920,  holding  covenant  by  lessor  to  renew  enforcible  in  equity;  North  Chi- 
cago Street  R.  Co.  v.  LeGrand  Co.  95  111.  App.  435,  holding  that  right  to  renew 
lease  is  not  assignable  estate;  Doyle  v.  Arthur,  131  111.  App.  232,  holding 
burden  of  proof  as  to  right  to  renewal  of  lease  upon  tenant  claiming  new 
term;  Steen  v.  Scheel,  46  Neb.  252,  64  N.  W.  957,  holding  that  clause  in  lease 
^ving  tenant  refusal  of  premises  for  certain  period  constitutes  option  to  renew; 
James  v.  Kilber,  94  Va.  165,  26  S.  E.  417,  holding  that  option  in  5-year  lease  to 
renew  for  same  term  does  not  constitute  lease  for  10  years. 

Cited  in  reference  notes  in  123  A.  S.  R.  463,  on  grantee  of  leasehold  as  per- 
son by  or  against  whom  covenant  for  renewal  of  lease  is  available;  123  A.  S.  R. 
465,  on  execution  of  renewal  of  lease  by  making  new  lease. 
Relation  back  of  deed  to  date  of  contract. 

Cited  in  Lewis  v.  Barnhardt,  43  Fed.  864,  holding  that  recording  after  exe- 
cution of  contract  of  sale  and  before  deed,  of  copy  of  will  affecting  title,  is  not 
constructive  notice  to  purchaser,  since  deed  relates  back  to  date  of  contract: 
Krakow  v.  Wille,  125  Wis.  284,  103  N.  W.  1121,  4  A.  &  E.  Ann.  Cas.  1016;  Scott 
V.  Stone,  72  Kan.  545,  84  Pac.  117, — holding  that  deed  relates  back  to  date 
of  contract  of  sale  entitling  grantee  to  rents  accruing  during  that  period; 
Dorer  v.  Hood,  113  Wis.  607,  88  N.  W.  1009,  holding  that  deed  relates  back  to 
date  of  contract  of  sale  for  protection  of  parties'  interest;  Fayter  v.  North,  30 
Utah,  156,  6  L.R.A.(N.S.)  410,  83  Pac.  742  (dissenting  opinion),  on  deed  as 
relating  back  to  date  of  contract  of  sale. 
Vendee  as  equitable  owner. 

Cited  in  Phenix  Ins.  Co.  v.  Caldwell,  187  111.  73,  58  N.  E.  314  (affirming  86 
111.  App.  104),  holding  vendee  who  has  paid  portion  of  purchase  price  of  land, 
equitable  owner;  National  F.  Ins.  Co.  v.  Three  States  Lumber  Co.  217  111.  115, 
108  A.  S.  R.  239,  75  N.  £.  450,  holding  that  were  contract  to  convey  does  not 
create  equitable  interest  in  vendee. 
Vendee  as  trustee  for  vendor. 

Cited  in  Fuller  v.  Bradley,  160  111.  51,  43  N.  E.  732^  holding  contract  vendee 
of  land  trustee  for  vendor  as  to  purchase  money. 
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Equitable  oonversion  as  applied  to  interest  of  vendee  or  vendor  in  Ian  A 
contract. 

Cited  in  note  in  57  L.RJ^.  643,  on  application  of  doctrine  of  equitable  con- 
version to  nature  of  interest  of  vendor  or  vendee  in  land  contract. 
First  lease  as  notice  to  subtenant  of  Its  terms. 

Cited  in  note  in  117  A.  S.  R.  100,  on  first  lease  as  notice  to  subtenant  of  its 
terms. 
Adoption  of  boundary  line. 

Cited  in  Sheets  v.  Sweeney,  136  111.  336,  26  N.  £.  648,  holding  boundary  line- 
fixed  by  adoption  of  location  for  36  years. 

48  AM.  REP.  565,  DOGGETT  v.  DILL,  108  ILL.  560. 
Nature  of  partnership  liability. 

Cited  in  Finnegan  v.  Allen,  60  111.  App.  354,  holding  partnership  liability  joint 
and  several;  First  Nat.  Bank  v.  Tarbox,  38  Hun,  57,  holding  that  partnership 
debts  create  joint  liability. 
Enforcement  and  settlement  of  claims  against  estates. 

Cited  in  Henry  v.  Caruthers,  196  111.  136,  63  N.  E.  629,  holding  claim  against 
<»8tate  of  deceased  partner  enforceable  by  proceeding  in  equity;  Evans  v.  Su- 
perior Steel  Co.  114  111.  App.  505,  holding  estate  of  deceased  partner  liable  for 
merchandise  sold  to  firm  and  delivered  after  partner's  death;  Braithwaite  v.. 
Aikin,  1  N.  D.  455,  48  N.  W.  361;  Matthews  v.  Kerfoot,  167  111.  313,  47  N.  £. 
859;  Union  Oil  Co.  v.  Maxwell,  33  111.  App.  421;  Henry  v.  Caruthers,  95  111.  App. 
582;  Carter  v.  Pierce,  114  111.  App.  589, — sustaining  power  of  probate  court  to 
settle  claims  against  decedent's  estate;  Eads  v.  Mason,  16  111.  App.  545,  on  fail- 
ure to  pursue  partnership  assets  as  defense  to  suit  brought  against  estate; 
Bank  of  Toronto  v.  Hall,  6  Ont.  Rep.  653,  as  to  marshalling  assets  in  reference 
to  partnership  and  individual  creditors. 

Cited  in  note  in  43  A.  S.  R.  370,  on  rights  and  remedies  of  partnership  credit^ 
ors  as  to  estates  in  probate. 

48  AM.  REP.  572,  POWELL  t.  CHESHIRE,  70  GA.  S57. 
Right  to  injunction. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Wynkoop,  73  Kan.  590,  85  Pac.  596,  sus- 
taining right  to  injunction  to  prevent  closing  of  underground  crossing;  Wiggins 
V.  Williams,  36  Fla.  637,  30  L.R.A.  754,  18  So.  859,  denying  right  to  enjoin  mere 
trespass  to  land  in  absence  of  irreparable  injury;  Etowah  AfiU  Co.  v.  Crenshaw, 
116  Ga.  406,  42  8.  E.  709,  sustaining  right  to  enjoin  interference  with  water 
rights. 

Cited  in  note  in  53  A.  R.  347,  on  irreparable  injury  in  trespass  justifying 
injunction. 
—  Against  waste. 

Cited  in  Beckwitb  v.  McBride,  70  Ga.  642;  Smith  v.  Smith,  105  Ga.  106,  31 
S.  E.  135;  Palmer  v.  Crisle,  92  Mo.  App.  510, — sustaining  right  to  injunction 
to  prevent  continuous  cutting  of  trees;  Camp  v.  Dixon,  112  Ga.  872,  52  L.R.A* 
755,  38  S.  E.  71,  sustaining  right  to  injunction  to  prevent  removal  of  trees. 

Cited  in  notes  in*l  A.  S.  R.  377,  on  injunction  against  cutting  down  orna* 
mental  or  fruit  trees  as  irreparable  injury;  99  A.  S.  R.  750,  on  injunction 
against  cutting  and  removing  trees  and  timber;   22  L.R.A.  235,  on  injunction 
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against  trespass  to  cut  timber  where  remedy  at  law  is  inadequate;   22  L.R.A. 
239,  on  statutory  provision  as  to  injunction  against  trespass  to  cut  timber. 
liocal  and  transUory  actions. 

Cited  in  note  in  22  A.  S.  R.  25,  on  local  and  transitory  actions. 

48  AM.  REP.   674,   SINGLETON  v.   SOUTHWESTERN  R.   CO.    70   GA. 

464. 
lieases  of  corporate  f  ranchlBc. 

Cited  in  note  in  35  A.  S.  R.  403,  on  leases  of  corporate  franchise. 
lilabllity  under  lease  of  public  franchise. 

Cited  in  notes  in  37  L.R.A.  84,  on  responsibility  of  grantee  of  public  franchises 
for  acts  of  servants  of  lessee  in  possession  under  authorized  contract;  46  L.R.A. 
-91,  on  landlord's  liability  for  injury  to  servants  of  lessee  where  lease  involves 
-exercise  of  public  franchises. 
lilabllity  of  lessor  of  railroad  for  acts  of  lessee. 

Cited  in  Arrowsmith  v.  Nashville  &  D.  R.  Co.  57  Fed.  165,  holding  owner  of 
railroad  grafting  void  lease  liable  for  lessee's  negligence;  Chattanooga  R.  &  G. 
R.  Co.  V.  Liddell,  85  Ga.  482,  21  A.  8.  R.  169,  11  S.  E.  563;  Central  R.  &  Bkg. 
€o.  V.  Phinazee,  93  Ga.  488,  21  S.  E.  66, — ^holding  lessor  of  railroad  liable  for 
personal  injuries  due  to  failure  of  lessee  to  maintain  tracks;  Banks  v.  Georgia 
R.  &  Bkg.  Co.  132  Ga.  655,  37  S.  E.  992,  holding  lessor  of  railroad  liable  for 
-death  due  to  defect  in  track  in  possession  of  lessee;  Georgia  R.  &  Bkg.  Co.  v. 
Haas,  127  Ga.  187,  119  A.  S.  R.  327,  66  S.  E.  313,  9  A.  &  E.  Ann.  Cas.  677, 
holding  lessor  of  railroad  liable  for  conversion  by  lessee;  Balsley  v.  St.  Louis, 
A.  &  T.  H.  R.  Co.  119  111.  68,  59  A.  R.  784,  8  N.  E.  869,  holding  lessor  of  rail- 
road liable  for  damage  by  fire  due  to  lessee's  failure  to  cut  weed's  along  right  of 
way;  Central  Trust  Co.  v.  Charlotte,  C.  &  A.  R.  Co.  65  Fed.  257;  Johnson  v. 
Southern  P.  R.  Co.  164  Cal.  285,  97  Pac.  620;  Hawkins  v.  Central  R.  Co.  119 
Ga.  159,  216  S.  E.  82;  Georgia  R.  &  Bkg.  Co.  v.  Tice,  124  Ga.  469,  62  S.  E.  916, 
4  A.  &  E.  Ann.  Cas.  200;  Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24  N.  £. 
559;  Chollette  v.  Omaha  A  P.  Valley  R.  Co.  26  Neb.  159,  4  L.R.A.  136,  41  N.  W. 
1106, — holding  that  railroad  company  cannot  escape  liability  for  personal  in- 
juries by  making  lease  of  road;  Nugent  v.  Boston,  C.  &,  M.  R.  Co.  80  Me.  62, 
^  A.  S.  R.  161,  12  Atl.  797,  holding  lessor  of  railroad  liable  for  personal  injuries 
resulting  from  defective  condition  of  stationhouse  in  possession  of  lessee;  McCabe 
V.  Maysville  &  B.  S.  R.  Co.  112  Ky.  861,  66  S.  W.  1064;  A.  Backus,  Jr.  &  Sons 
V.  Detroit  W.  Transit  &  Junction  R.  Co.  71  Mich.  645,  40  N.  W.  60;  Moorshead 
v.  United  R.  Co.  203  Mo.  121,  100  S.  W.  611  (affirming  119  Mo.  App.  541,  96 
S.  W.  261), — holding  lessor  of  street  car  lines  liable  for  torts  of  lessee,  in 
absence  of  statute  authorizing  lease;  Logan  v.  North  Carolina  R.  Co.  116  N. 
C.  940,  21  S.  E.  959,  holding  lessor  of  railroad  liable  for  negligent  injuries  to 
section  hand  of  lessee  by  negligence  of  section  boss;  Harden  v.  North  Carolina 
R.  Co.  129  N.  C.  354,  85  A.  S.  R.  747,  65  L.R.A.  784,  40  S.  E.  184, 
holding  lessor  railroad  company  liable  for  negligence  of  lessee  operating  road; 
Bouknight  v.  Charlotte,  C.  &  A.  R.  Co.  41  S.  C.  415,  19  S.  E.  915,  holding 
lessor  railroad  company  liable  for  negligent  injuries  by  lessee  road  in  union 
depot;  Briscoe  v.  Southern  Kansas  R.  Co.  40  Fed.  273;  Virginia  Midland  R. 
Co.  V.  Washington,  86  Va.  629,  7  L.R.A.  344,  10  S.  E.  927,— holding  railroad 
company  leasing  line  under  legislative  authority  to  another  road  which  has 
exclusive  control,  not  liable  for  negligent  injuries  by  lessee  road;  Illinois  C.  R. 
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to.  V.  Sheegog,  126  Ky.  252,  103  S.  W.  323;  Gregory  v.  Georgia  Granite  R.  Co. 
332  Ga.  587,  64  S.  E.  686,— on  liability  of  railroad  company  leasing  its  franchise; 
Word  V.  Southern  Mut.  Ins.  Co.  112  Ga.  685,  37  S.  E.  897  (dissenting  opin- 
ion),  on  liability  of  lessor  of  railroad. 

Cited  in  reference  notes  in  67  A.  R.  25;  2  A.  S.  R.  487,— on  liability  of 
lessor  of  railroad  for  negligence  of  lessee;  6  A.  8.  R.  162,  on  railroad's  liability 
for  injuries  occurring  on  leased  lines. 

Cited  in  notes  in  71  A.  D.  295,  297,  on  liability  of  railroads  for  torts  of 
their  lessees;  58  A.  8.  R.  148,  152,  on  liability  of  lessor  of  railway  to  persons 
otl^er  than  the  lessee;  44  L.R.A.  739,  on  liability  of  lessor  of  railroad  for 
injuries  caused  by  negligence  of  lessee;  44  L.R.A.  743,  on  effect  of  authority  to 
lease  railroad  on  lessor's  liability  for  injuries  caused  by  negligence  of  lessee. 
Jjlabllity  of  consolidated  railroads  for  act  of  one  line. 

Cited  in  Southern  R.  Co.  v.  Bouknight,  30  L.R.A.  823,  17  C.  C.  A.  181,  25 
U.   S.   App.   415,   70   Fed.  442,   holding  consolidated   railroad   companies   liable 
for  negligence  of  constituent  line. 
Liability  of  railroad  company  for  acts  of  independent  contractor. 

Cited  in  note  in  66  L.R»A.  145,  on  liability  of  railway  company  for  acts  of 
independent  contractor  where  injuries  result  from  employer's  nonperformance 
of  absolute  duties  in  respect  to  operation  of  completed  plant. 
Transfer  of  property  essential  to  exercise  of  franchise. 

Cited  in  note  in  35  A.  S.  R.  406,  on  transfer  of  property  essential  to  exer- 
cise of  franchise. 
Necessity  for  cross-bill. 

Cited  in  Bell  v.  Felt,  119  Qa.  498,  46  8.  £.  642;  Wingfleld  v.  Rhea,  77  Ga. 
84, — holding  cross-bill  of  exceptions  necessary  to  bring  before  appellate  eourt» 
grounds  which  lower  court  overruled  in  granting  new  trial. 
Appeal  from  order  granting  new  trial  on  single  ground. 

Cited  in  Cox  t.  Grady,  132  Ga.  368,  64  8.  £.  262,  holding  that  the  only 
question  on  appeal,  where  new  trial  is  granted  on  one  ground  of  motion,  is 
whether  court  efred   in  granting  motion  on  that  ground. 

48  AM.  R£P.  582,  CEINTRAIi  R.  CO.  v.  COMBS,  70  Ga.  5SS. 
Liability  of  carrier  for  breach  of  contract. 

Cited  in  Payton  v.  Gulf  Line  R.  Co.  4  Ga.  App.  762,  62  S.  E.  469,  holding  car- 
rier selling  ticket  good  on  certain  train  liable  for  breach  of  contract  by  causing 
train  to  leave  without  coming  to  depot;  Cherry  v.  Kansas  City,  Ft.  8.  ft  M.  R. 
Co.  61  Mo.  App.  303,  holding  carrier  liable  for  ejection  of  passenger  presenting 
ticket  which  agent  told  latter  would  be  good  on  connecting  line;  Georgia,  S.  & 
K.  R.  Co.  V.  Pearson,  120  Ga.  284,  47  S.  E.  904,  sustaining  right  of  passenger  to 
recover  for  ejection  by  connecting  line  because  ticket  sold  by  agent  of  first  com- 
pany unstamped;  Riley  v.  Wrightsville  &  T.  R.  Co.  133  Ga.  413,  24  L.R.A.(N.S.) 
379,  65  S.  E.  890,  18  A.  &  E.  Ann.  Cas.  208,  on  liability  of  carrier  issuing  ticket 
over  its  own  and  other  lines. 

Cited  in  note  in  106  A.  S.  R.  610,  612,  on  liability  of  initial  carrier  to  passen- 
ger for  torts  or  negligence  of  connecting  lines. 
Carrier*8  right  to  exemption  l*rom  liability. 

Cited  in  Central  R.  Co.  v.  Dwight  Mfg.  Co.  75  Ga.  609,  denying  right  of  car- 
rier under  statute  to  exemption  from  liability  for  negligence. 
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Cited  in  notes  in  64  A.  D.  232,  on  power  of  carrier  to  limit  his  responeibility 
to  his  own  route;  82  A.  D.  292,  on  exemption  of  passenger  carrier  from  liability 
by  contract. 

48  AM.  RGP.  585,  MASON  ▼.  ATLANTA  FIRE  CO.  70  GA.  604. 
Rights  of  members  of  corporation. 

Cited  in  Cummings  v.  Hollis,  108  Ga.  402,  33  S.  £.919,  holding  that  few  mem- 
bers of  incorporated  military  company  haying  no  capital  stock,  but  holding  prop- 
erty by  donation,  are  not  entitled  to  exclusive  control  of  such  property;  Dad& 
Coal  Co.  ▼.  Penitentiary  Co.  119  Ga.  824,  holding  rights  of  member  of  peni> 
tentiary  company  in  convicts  forfeited  by  state's  abolishment  of  convict  camp; 
Huber  v.  Martin,  127  Wis.  412,  116  A.  S.  R,  1023,  3  L.R.A.(N.S.)  653,  106  N.  W. 
1031,  7  A.  ds  £.  Ann.  Cas.  400,  holding  existing  policy  holders  entitled  to  receive 
distribution  of  surplus  of  mutual  insurance  company. 
Rights  of  heirs  or  administrator. 

Cited  in  Banks  v.  Walker,  112  Ga.  542,  37  S.  £.  866,  denying  right  of  tempo- 
rary administrator  to  bring  action  to  recover  land  alleged  to  belong  to  estate; 
Smith  V.  Turner,  112  Ga.  533,  37  S.  E.  705,  denying  right  of  heir  to  bring  ac- 
tion by  guardian  for  recovery  of  property  of  estate  claimed  to  have  been  con- 
verted; Pollock  V.  Cox,  108  Ga.  430,  34  8.  £.  213,  sustaining  right  of  temporary 
administrator  to  maintain  equitable  action  to  present  waste  of  property  claimed 
to  belong  to  estate. 

Cited  in  note  in  22  L.R.A.(N.S.)  465,  on  right  of  next  of  kin  to  maintain  ac- 
tion in  interest  of  estate. 

48  AM.  REP.  588,  LANDIS  t.  STATE,  70  Ga.  652. 
Extent  of  proof  of  alibi  required. 

Cited  in  Glover  t.  United  SUtes,  77  C.  C.  A.  450,  147  Fed.  426,  8  A.  &  E. 
Ann.  Cas.  1184,  holding  charge  that  proof  of  alibi  must  be  made  by  preponder- 
ance of  evidence,  error;  Caffey  v.  State,  94  Ala.  76,  10  So.  426;  Wisdom  v.  Peo- 
ple, 11  Colo.  170,  17  Pac.  619, — holding  charge  that  proof  of  alibi  must  be  such 
as  to  render  it  impossible  that  defendant  committed  offense,  erroneous;  Adams  v. 
State,  28  Fla.  511,  10  So.  106,  holding  defendant  entitled  to  acquital  when  proof 
raises  reasonable  doubt  as  to  presence  at  place  of  crime  when  same  was  com- 
mitted; Bryan  v.  State,  74  Ga.  393,  holding  charge  that  if  it  was  shown  that  de- 
fendant was  at  place  rendering  it  impossible  to  have  stolen  cotton  he  must  be 
acquitted,  no  error;  Danforth  v.  State,  76  Ga.  614,  58  A.  R.  480;  Ledford  v. 
State,  75  Ga.  856;  Simpson  v.  State,  78  Ga.  91;  Harrison  v.  State,  83  Ga.  129, 
9  S.  £.  542;  Ransom  v.  State,  2  Ga.  App.  826,  69  S.  E.  101, — holding  accused  not 
bound  to  prove  alibi  beyond  reasonable  doubt;  State  v.  Taylor,  118  Mo.  153,  24 
S.  W.  449,  holding  instruction  to  acquit  defendant  if  at  time  of  commission  of 
rape  he  was  at  another  place,  erroneous  as  jury  is  not  required  to  bind  such  as 
fact;  Smith  v.  State,  4  Ga.  App.  807,  61  S.  E.  737  (dissenting  opinion),  on  cor- 
rectness of  instruction  as  to  proof  of  alibi  required. 

Cited  in  reference  note  in  31  A.  S.  R.  893,  on  sufficiency  of  evidence  to  estab- 
lish alibi. 

Cited  in  note  in  41  L.R.A.  630,  on  proof  by  defendant  of  alibi  beyond  a  reason-- 
able  doubt. 
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48  AM.  REP.  505,  MOTT  v.  CENTRAIj  R.  CO.  70  GA.  680. 
Rlfflit  of  children  to  bring  action,  or  share  proceeds  of  action,  for  deatli 
of  parent. 

Cited  in  Griffith  v.  Griffith,  128  Ga.  371,  67  S.  E.  698,  holding  minor  child  en- 
titled to  distrihutive  share  of  proceeds  of  suit  brought  by  widow  for  death  of 
husband;  Roberts  v.  Central  R.  Co.  124  Fed.  471,  holding  adult  children  neces- 
sary parties  in  action  under  statute  by  husband  for  negligent  death  of  wife; 
Western  &  A.  R.  Co.  v.  Harris,  128  Ga.  394,  57  S.  E.  722,  denying  right  of  adult 
«hild  to  maintain  action  under  statute  for  negligent  death  of  father;  Rutledge 
T.  McFarland,  75  Ga.  774;  Coleman  v.  Hyer,  113  Ga.  420,  38  S.  £.  962,— denying 
right  of  adult  children  under  statute  to  share  in  proceeds  of  suit  by  widow  for 
death  of  husband. 

Cited  in  note  in  70  A.  S.  R.  674,  on  actions  for  death  of  human  being. 

48  AM.  REP.  508,  WILDER  t.  SAVANNAH,  70  Ga.  761. 
Power  to  impose  license  or  occupation  tax. 

Cited  in  note  in  129  A.  S.  R.  265,  293,  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 

48  AM.  REP.   601,  McOARTHY  t.  NEW  YORK,   06  N.  T.   1. 
Application  of  statute  regnlatin^  wages  and  hours  of  empfoyment. 

Cited  in  Drake  v.  State,  144  N.  Y.  414,  39  N.  E.  342,  holding  act  regulating 
rate  of  wages  <m  public  works  inapplicable  to  laborer  in  Soldiers  and  Sailors' 
Home;  Bock  ▼.  New  Ifork,  31  Misc.  55,  64  N.  Y.  Supp.  777,  holding  statute  re- 
lating to  wages  of  city  employees  inapplicable  to  mechanic  employed  by  year  and 
furnished  with  board  and  lodgings  by  city;  Gray  v.  Hall,  32  Misc.  683,  66  N.  Y. 
Supp.  500,  holding  statute  providing  for  extra  compensation  for  overwork  by  em- 
ployee inapplicable  where  contract  contains  provision  on  subject. 

Cited  in  notes  in  19  L.RJ^.  142,  as  to  statutory  limitation  of  hours  of  labor; 
21  L.R.A.  797,  on  constitutionality  of  laws  concerning  hours  of  labor  or  a  day's 
labor. 

Employee's  right  to  pay  for  overtime  or  extra  work. 

Cited  in  Farrell  v.  Buffalo,  118  App.  Div.  597,  103  N.  Y.  Supp.  340,  holding 
right  to  compensation  as  foreman  waived  by  act  of  laborer  frequently  employed 
as  foreman  in  accepting  compensation  as  laborer  without  protest;  MoNulty  v. 
New  York,  60  App.  Div.  250,  70  N.  Y.  Supp.  133,  holding  drivers  in  street  clean- 
ing department  working  overtime  upon  promise  of  department  to  pay  for  such 
work  entitled  to  recover  of  city  therefor;  Ryan  v.  New  York,  177  N.  Y.  271,  69 
N.  E.  699;  Grady  v.  New  York,  182  N.  Y.  18,  74  N.  E.  488,— holding  services  in 
excess  of  legal  day's  work  presumed  to  have  been  included  in  payments  to  mu- 
nicipal employee  of  regular  wages  received  by  him  for  period  of  years  without 
protest. 

Cited  in  note  in  30  L.R.A.(N.S.)  665,  on  right  of  servant  to  renumeration  for 
extra  work. 
«>  Under  statute  or  ordinance. 

Cited  in  United  States  v.  Moses,  70  L.R.A.  281,  60  C.  C.  A.  600,  126  Fed.  58, 
holding  that  government  employee  voluntarily  working  overtime  is  not  entitled 
to  extra  compensation  under  statute  limiting  hours  of  labor ;  McGraw  v.  Glovers- 
ville,  32  App.  Div.  76,  52  N.  Y.  Supp.  916,  holding  that  caretaker  of  city  build- 
ing is  not  entitled  to  extra  compensation  for  overwork  willingly  performed,  un- 
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der  statute  allowing  compensation  to  city  employees  for  extra  work;  McCormack 
V.  New  York,  14  Misc.  272,  35  N.  Y.  Supp.  757,  holding  that  district  superin- 
tendent of  street  employed  at  specified  sum  per  year  is  not  entitled  to  extra 
compensation  allowed  by  statute  for  Sunday  work;  Larkin  v.  Brockport,  87  Hun, 
573,  34  N.  Y.  Supp.  551,  holding  that  bridge  tender  on  canal  receipting  for  pay- 
ments of  salary  is  not  entitled  to  compensation  allowed  by  statute  pending  in 
legislature  when  employment  began  and  afterwards  passed;  Vogt  v.  Milwaukee, 
9D  Wis.  258,  74  N.  W.  789,  holding  previous  agreement  relating  to  extra  time 
necessary  to  enable  city  employees  to  recover  therefor  under  ordinance  allowing 
eompensation  for  overtime;  Qrisell  v.  Noel  Bros.  Flour,  &  Feed  Go.  9  Ind.  App. 
.251,  36  N.  E.  452,  denying  liability  of  master  for  extra  work  under  statute  mak- 
ing eight  hours  day's  work,  in  absence  of  agreement  to  pay  therefor. 

Cited  in  note  in  65  L.R.A.  49,  on  right  to  extra  compensation  for  labor  in  ex- 
cess of  time  limited  by  statute  or  ordinance. 

Distinguished  in  McMahon  v.  New  York,  22  App.  Div.  113,  47  N.  Y.  Supp.  1018, 
holding  that  act  of  city  employee  in  signing  receipts  for  salary  without  inten- 
tion of  waiving  statutory  right  to  increase  is  no  bar  to  enforcement  of  claim  for 
increase. 
Implied  contract  to  pay  for  services. 

Cited  in  Montgomery  v.  Mtn^  L.  Ins.  Co.  38  C.  C.  A.  553,  97  Fed.  913,  holding 
that  promise  to  pay  for  extra  services  is  not  implied  from  rendition  alone;  Re 
Duffy,  19  Misc.  92,  43  N.  Y.  Supp.  970,  holding  niece  entitled  to  recover  for  serv- 
ices rendered  aunt  who  was  without  other  assistance,  although  no  express  contract 
^ade;  Myers  v.  Dean,  11  Misc.  368,  32  N.  Y.  Supp.  237,  holding  that  volunteer 
rendering  services  without  request  is  not  entitled  to  recover  therefor* 

48  AM.  REP.  607,  LEWIS  v.  STATE,  06  N.  Y.  71. 
XIablllCy  of  state  or  charitable  institution. 

Cited  in  Remington  v.  State,  116  App.  Div.  522,  101  N.  Y.  Supp.  952,  holding 
state  liable  for  use  and  occupation  of  lands  occupied  with  consent  of  owner; 
Stone  V.  State,  138  N.  Y.  124,  33  N.  £.  733,  holding  state  changing  river  channel 
is  not  liable  for  failure  to  guard  bank  where  lands  would  have  been  flooded  if 
change  had  not  been  made;  Re  Hoople,  179  N.  Y.  308,  72  N.  E.  229,  denying  right 
to  sue  state  in  absence  of  express  permission;  Locke  v.  State,  140  N.  Y.  480,  35 
N.  E.  1076,  denying  right  to  implead  state  in  action  against  its  will;  Flower  v. 
State,  65  Misc.  145,  121  N.  Y.  Supp.  96,  holding  state  not  liable  for  excess  of  tax 
paid  to  comptroller;  Union  Trust  Co.  v.  California,  154  Cal.  716,  24  L.R.A.(N.S.) 
1111,  99  Pac.  183,  on  liability  of  state  authorizing  issuance  of  bonds  for  improve- 
ment. 

Cited  in  notes  in  8  L.R.A.  399,  on  liability  of  state  for  negligence  of  its  serv- 
ants or  agents;  42  L.R.A.  35,  on  what  claims  constitute  valid  demands  against  a 
state;  42  L.R.A.  64,  on  claims  for  damages  from  negligence  and  torts  as  valid 
demands  against  state. 
—  For  personal  injuries. 

Cited  in  Rexford  v.  State,  105  N.  Y.  229,  11  N.  E.  514,  holding  that  state  is 
not  liable  to  one  injured  because  stone  in  abutment  to  bridge  over  canal  loose; 
Bourn  v.  Hart,  93  Cal.  321,  27  A.  S.  R.  203,  15  L.R.A.  431,  28  Pac.  951,  denying 
liability  of  state  for  injuries  to  state  guard  by  negligence  of  superior  officer; 
Murdock  Parlor  Grate  Co.  v.  Com.  152  Mass.  28,  8  L.R.A.  399,  24  N.  E.  854. 
•denying  liability  of  state  for  injuries  caused  by  servant's  overloading  floor  of 
Am.  Rep.  Vol.  XTX.— 43. 
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building;  Martin  v.  State,  120  App.  Div.  633,  106  N.  Y.  Supp.  540,  denying  lia- 
bility of  state  for  injuries  from  negligent  operation  of  car  on  state  hospital 
grounds;  Splittorf  v.  State,  108  N.  Y.  205,  15  N.  E.  322,  denying  liability  of  state 
for  injuries  due  to  defective  condition  of  canal  bridge;  Moody  v.  Stats  Prison, 
128  N.  C.  12,  63  L.R.A.  865,  38  S.  E.  131,  denying  liability  of  state  for  injuries 
to  prison  guard  by  defect  in  ladder;  Henderson  v.  Boynton,  173  Mass.  217,  63 
N.  E.  401  (dissenting  opinion),  on  liability  of  state  for  negligence  of  officer; 
Re  Hilton  Bridge  Constr.  Co.  13  App.  Div.  24,  43  N.  Y.  Supp.  99  (dissenting  opin- 
ion), on  liability  of  state  for  act  of  employee;  Sipple  v.  State,  99  N.  Y.  284,  1 
N.  E.  892,  16  Abb.  N.  C.  429  (dissenting  opinion),  on  liability  of  state  for  negli- 
gence of  locktender  of  canal. 
IJabiHty  of  charitable  Institution  for  personal  injuries. 

Cited  in  Corbett  v.  St.  Vincent's  Industrial  School,  177  N.  Y.  16,  68  N.  E.  997, 
denying  liability  of  charitable  institution  for  injuries  to  minor  convict  due  to 
failure  of  manager  to  give  instructions  in  operation  of  machine. 
Method  of  recovery  for  Injuries  to  property  by  state. 

Cited  in  McDougall  v.  State,  109  N.  Y.  73,  16  N.  E.  78,  holding  that  in  1869 
appeal  to  legislature  necessary  to  obtain  damages  for  injury  to  property  by  neg- 
ligence of  state  officers  in  charge  of  Erie  Canal. 

48  AM.  REP.  600,  JOHNSON  v.  MEEKER,  06  N.  T.  OS. 
What  will  excuse  nonperformance  of  contract. 

Cited  in  Barker  &  S.  Lumber  Co.  v.  Edward  Hines  Lumber  Co.  137  Fed.  300^ 
holding  one  party  to  contract  to  saw  logs  not  relieved  of  performance  by  unin- 
tentional breach  of  independent  part  of  contract. 
Effect  of  stopping  performance  of  executory  contract. 

ated  in  Richards  v.  Manitowac  &  N.  Traction  Co.  140  Wis.  85,  133  A.  S.  R. 
1063,  121  N.  W.  937,  holding  party  cannot  continue  performance  of  executory 
contract  after  notice  from  other  party  to  stop  performance. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  William  H.  Beard  Dredging  Co.  v.  Hughes,  58  C.  C.  A.  192,  121  Fed. 
808,  holding  that  party  selling  boat  after  return  of  same  by  other  party  to  con- 
tract is  not  entitled  to  damages  for  breach  of  contract  as  power  to  perform  or 
reduce  damages  lost  thereby;  Dunn  v.  Allen,  69  App.  Div.  561  (re-reporting  55 
App.  Div.  t'37),  holding  contract  price  less  sum  which  owner  of  boats  and  teams 
could  have  earned  in  other  employment,  measure  of  damages  for  breach  of  con- 
tract to  hire  teams  and  canal  boats  to  be  operated  by  owner. 

Cited  in  note  in  53  L.R.A.  105,  on  loss  of  profits  as  element  of  damages  for 
breach  of  contract  for  charter  or  rental  of  vessel. 
Duty  to  reduce  defaulter's  damages. 

Cited  in  Allen  v,  McConihe,  124  N.  Y.  342,  26  N.  E.  812,  holding  party  injured 
by  breach  of  contract  bound  to  make  reasonable  eflTort  to  minimize  damages  na- 
turally resulting;  Seymour  v.  Warren,  114  App.  Div.  813,  100  N.  Y.  Supp.  267, 
holding  party  to  contract  by  which  another  agreed  to  take  charge  of  former's 
property  bound  to  mitigate  damages  as  much  as  possible  upon  default;  Empire 
ISUte  Bag  Co.  v.  McDermott,  89  App.  Div.  234,  85  N.  Y.  Supp.  787,  holding 
buyer  rejecting  goods  for  breach  of  warranty  bound  to  remove  them  from  street 
before  nuisance  created;  Martin  v.  Johnston,  6  Misc.  310,  26  N.  Y.  Supp.  1105,. 
on  duty  of  party  to  contract  to  make  defaulter's  damages  as  light  as  possible. 
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Judgment  as  bar. 

Cited  in  Seed  v.  Johnston,  63  App.  Div.  340,  71  N.  Y.  Supp.  679,  holding  that 
judgment  for  one  installment  due  under  contract  is  no  bar  to  action  for  other 
installments. 

48  AM.  R£P.  612,  H£IN  ▼.  DAVIDSON,  06  N.  T.   175. 
Substitutioii  of  sureties  In  action  against  sheriff. 

Cited  in  Carter  v.  Bowe,  47  Hun,  628,  denying  right  to  substitution  of  surety 
in  action  against  sheriff  for  seizure  where  several  seizures  have  been  made  and 
separation  of  property  seized  under  bond  in  question  impossible;  Leonard  v.  Butt- 
ling, 13  App.  Div.  179,  43  N.  Y.  Supp.  387,  denying  right  of  sheriff  in  action  for 
wrongful  levy  to  compel  substitution  of  sureties  on  bond  given  to  indemnify  him ; 
Dyett  V.  Hyman,  37  N.  Y.  S.  R.  261,  13  N.  Y.  Supp.  895,  holding  that  cause  of  ac- 
tion for  wrongful  attachment  by  officer  is  not  affected  by  statute  entitling  surety 
on  former's  bond  to  be  substitute  in  his  place. 

Cited  in  reference  note  in  73  A.  S.  R.  703,  on  statutory  substitution  of  sureties 
on  undertaking  indemnifying  sheriff  against  levy. 

—  Ckmstitntionality  of  statute  permitting. 

Cited  in  McBride  v.  Tappen,  31  N.  Y.  S.  R.  477,  10  N.  Y.  Supp.  137;  Cantor 
V.  Qrant>  23  Abb.  N.  C.  423,  10  N.  Y.  Supp.  223;  De  Shields  v.  Creamer,  43  App. 
Div.  679,  60  N.  Y.  Supp.  245;  Levy  v.  Dunn,  160  N.  Y.  604,  73  A.  S.  R.  699,  65 
N.  £.  288;  Cassani  v.  Dunn,  44  App.'  Div.  248,  60  N.  Y.  Supp.  766,— holding 
statute  empowering  court  in  action  against  sheriff  for  wrongful  levy  to  substitute 
surety  in  his  place,  constitutional. 
Liability  of  sureties  on  slieriff's  bond. 

Cited  in  Hayes  v.  Davidson,  34  Hun,  243,  holding  creditors  on  bond  to  indem- 
nify sheriff  against  loss  resulting  from  seizure  liable  for  full  Talue  of  property 
wrongfully  seized. 

Cause  of  action  as  property. 

Cited  in  Barry  v.  Port  Jervis,  64  App.  Div,  268,  72  N.  Y.  Supp.  104,  holding 
right  of  action  property  which  cannot  be  taken  away  by  statute  on  ground  of 
taking  property  without  due  process  of  law ;  T^ler  v.  Lansingburgh,  37  Miss.  604, 
76  N.  Y.  Supp.  139,  holding  right  of  action  against  village  for  negligent  in- 
juries, property;  Seaman  v,  Clarke,  60  App.  Div.  416,  69  N.  Y.  Supp.  1002,  hold- 
ing cause  of  action  for  foreclosure  of  mortgage  to  be  property  right. 
Taking  property  without  due  process  of  law. 

Cited  in  Wilson  v.  Aeolian  Co.  64  App.  Div.  337,  72  N.  Y.  Supp.  150,  holding 
transfer  of  property  of  one  corporation  for  stock  in  another  thereby  injuring 
rights  of  some  stockholders  void  as  taking  property  without  due  process  of  law. 

48  AM.  R£P.  616,  WARNER  v.  JAFFRAT,  06  N.  T.  248. 
Extra  territorial  effect  of  transfers. 

Cited  in  Dearing  v.  McKinnon  Dash.  &  Hardware  Co.  166  N.  Y.  78,  80  A.  S.  K. 
708,  68  N.  E.  773    (affirming  33  App.  Div.  31,  63  N.  Y.  Supp.  613),  holding 
transfer  of  personal  property  valid  where  made  but  void  under  laws  of  New 
York  ineffectual  to  transfer  title  to  property  in  latter  state  as  against  resident 
armed  with  attachment. 

Cited  in  note  in  55  A.  R.  136-138,  on  extraterritorial  effect  of  transfers  of  per- 
sonal property. 
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—  Assignments  for  creditors. 

Cited  in  Security  Trust  Co.  v.  Dodd,  173  U.  S.  624,  43  L.  ed.  835,  19  Sup.  Ct. 
Rep.  646;  Cole  v.  Cunningham,  133  U.  S.  107,  33  L.  ed.  638,  10  Sup.  Ct  Rep. 
269, — ^holding  statutory  assignment  for  creditors  operative  only  as  to  property 
in  state  where  made  and  as  to  property  in  other  states  only  so  far  as  statutes 
permit;  Schindelholz  v.  Cullum,  6  C.  C.  A.  293,  12  U.  S.  App.  242,  65  Fed.  885, 
holding  that  receiver  in  insolvency  has  no  right  to  enjoin  attachment  by  creditor 
of  insolvent  in  another  state;  United  Electric  Securities  Co.  v.  Louisiana  Elec- 
tric Light  Co.  68  Fed.  673;  Jenks  v.  Ludden,  34  Minn.  482,  27  N.  W.  188;  Bloom- 
ingdale  v.  Weil,  29  Wash.  611,  70  Pac.  94;  Franzen  v.  Hutchinson,  94  Iowa,  96,  62 
N.  W.  698, — ^holding  that  assignment  for  creditors  valid  where  made  cannot  be 
enforced  where  void  under  laws  of  state  where  property  located ;  Gray  v.  Covert, 
25  Ind.  App.  661,  81  A.  8.  R.  117,  68  N.  E.  731,  holding  that  receiver  of  cor- 
poration appointed  in  another  state  has  no  title  to  property  in  Indiana  so  as 
to  defeat  rights  of  attaching  creditors;  Union  Sav.  Bank  A  T.  Co.  v.  Indiana- 
polis Lounge  Co.  20  Ind.  App.  325,  47  N.  E.  846,  holding  title  to  bank  deposit  in 
one  state  passed  by  assignment  for  benefit  of  creditors  in  another  state;  Catlin 
V.  Wilcox  SUver  Plate  Co.  123  Ind.  477,  18  A.  S.  R.  388,  8  L.ILA.  62,  24  N.  E.  250, 
holding  compulsary  assignments  for  creditors  inoperative  outside  of  state;  Van- 
derpoel  v.  Gorman,  3  Misc.  67,  22  N.  Y.  Supp.  641;  Bloomingdale  v.  Maas,  30 
Misc.  672,  64  N.  Y.  Supp.  266;  Franzen  v.  Zimmer,  90  Hun,  103,  36  N.  Y.  Supp. 
612, — holding  assignment  by  foreign  corporation  for  benefit  of  creditors  executed 
in  foreign  state  enforceable  in  New  York  when  not  in  violation  of  statute  of  that 
state;  Moore  v.  Church,  70  Iowa,  208,  59  A.  R.  439,  30  N.  W.  866;  Sheldon  v. 
Blauvelt,  29  S.  C.  463,  18  A.  S.  R.  749,  1  L.R-A.  686,  7  S.  E.  693,— holding  that 
assignment  for  creditors  valid  where  made  but  void  in  state  where  property  lo- 
cated because  of  preferences,  does  not  affect  rights  of  attaching  creditors  in  latter 
state. 

Cited  in  reference  notes  in  13  A.  S.  R.  767,  on  validity  in  one  state  of  assign- 
ment for  benefit  of  creditors  executed  in  another;  78  A.  D.  596,  on  extraterri- 
torial effect  of  assignments  for  benefit  of  creditors;  66  L.R.A.  360,  on  law  de- 
termining validity  of  voluntary  assignments  of  personal  property  out  of  the  state. 

Extra  territorial  effect  of  statutes. 

Cited  in  Marshall  v.  Sherman,  148  N.  Y.  9,  61  A.  S.  R.  664,  34  LJLA.  767,  42 
N.  E.  419,  holding  statutes  limiting  stockholder's  liability  without  extra  terri- 
torial effect;  Barth  v.  Backus,  140  N.  Y.  230,  37  A.  S.  R.  646,  23  L.RJk.  47,  35 
N.  E.  425,  56  N.  Y.  S.  R.  565,  holding  statute  of  Wisconsin  relating  to  assign- 
ment for  benefit  of  creditors  ineffectual  to  pass  title  to  insolvent's  property  in 
New  York. 

What  laws  gOTern. 

Cited  in  Re  John  L.  Nelson  &,  Bro.  Co.  149  Fed.  690,  holding  rights  of  assignee 
for  creditors  as  to  property  in  another  state  governed  by  laws  of  that  state; 
Smcad  v.  Chandler,  71  Ark.  505,  66  L.RJl.  363,  76  S.  W.  1066,  holding  validity 
assignment  of  deed  of  trust  for  benefit  of  creditors  to  be  determined  by  law  of 
place  where  made;  Cunningham  ▼.  Butler,  142  Mass.  47,  66  A.  R.  667,  6  N.  E. 
782;  Cronan  v.  Fox,  50  N.  J.  L.  417,  14  Atl.  119, — ^holding  liability  of  property 
to  be  sold  under  process  to  be  determined  by  law  of  place  where  same  located; 
Parker  ▼.  Brown,  29  C.  C.  A.  357,  56  U.  S.  App.  346,  85  Fed.  595;  Nassau  Bank 
V.  Yandes,  44  Hun,  66, — holding  validity  of  assignment  for  creditors  to  be  de- 
termined by  law  of  place  where  made;  Re  Halsted,  42  App.  Div.  101,  68  N.  Y. 
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Supp.  898,  holding  validity  of  assignment  for  creditors  with  preferences  to  be 
governed  by  laws  of  state  wliere  property  located;  Keller  v.  Paine,  107  N.  Y.  83, 
13  N.  £.  635,  holding  liability  of  canal  boat  situated  in  New  York  belonging  to 
nonresident  to  be  sold  under  attachment  to  be  determined  by  laws  of  New  York; 
First  Nat.  Bank  v.  Dean,  28  Jones  &  S.  299,  10  N.  Y.  Supp.  107,  27  Abb.  N.  C. 
281,  holding  question  whether  holder  of  warehouse  receipt,  bona  fide  transferee, 
to  be  determined  by  laws  of  state  where  same  issued;  0*Neil  v.  Nagle,  14  Daly, 
492  (reversing  19  Abb.  N.  C.  399),  holding  debt  due  citizen  of  New  York  from 
resident  of  another  state  attachable  in  latter  state,  under  garnishee  process  when 
permitted  by  laws  of  such  state. 
Validity  of  assignment  for  creditors  generally. 

Cited  in  Sutherland  v.  Bradner,  39  Hun,  134,  holding  assignment  for  creditors 
containing  preferences,  valid;  Bloomingdale  v.  Seligman,  22  Abb.  N.  C.  98,  3 
N.  Y.  Supp.  248,  holding  assignment  for  creditors  failing  to  state  residence  and 
business  of  insolvent,  void;  Irving  Nat.  Bank  v.  Wilson  Bros.  Woodenware  & 
Toy  Co.  34  App.  Div.  481,  54  N.  Y.  Supp.  313,  holding  that  validity  of  assign- 
ment for  creditors  is  not  affected  by  failure  of  assignee  to  record  same;  Ellis  v. 
Meyers,  4  Silv.  Sup.  a.  323,  8  N.  Y.  Supp.  139,  28  N.  Y.  S.  R.  120,  holding  that 
assignment  for  creditors  is  not  invalidated  by  omission  of  claim  of  doubtful  va< 
lidity;  Claflin  v.  Smith,  35  Hun,  372,  15  Abb.  N.  C.  241,  holding  that  assignment 
for  creditors  is  not  invalidated  by  technical  defect  in  acknowledgment;  Taggart  v. 
Herrick,  65  Hun,  669,  0  N.  Y.  Supp.  758,  on  validity  of  unacknowledged  assign- 
ment for  1)enefit  of  creditors. 
Acknowledgment  as  necessary  to  assignment. 

Cited  in  Smedley  v.  Smith,  15  Daly,  421,  8  N.  Y.  Supp.  100;  Rogers  v.  Pell, 
154  N.  Y.  618,  49  N.  E.  75, — holding  written  acknowledgment  prerequisite  to 
passing  of  title  to  property  by  assignment  for  benefit  of  creditors. 
Vesting  of  title  in  assignee  on  delivery  of  assignment  for  creditors. 

Cited  in  Truss  v.  Davidson,  90  Ala.  359,  7  So.  812;  Miller  v.  Waite,  69  Neb. 
319,  80  N.  W.  902;  Nicoll  v.  Spowers,  106  N.  Y.  1,  11  N.  E.  138;  Mcllhargy 
V.  Chambers,  117  N.  Y.  532,  23  N.  E.  561;  Phillips  v.  Tucker,  14  N.  Y.  S.  R. 
120;  McMahon  v.  Sherman,  14  N.  Y.  S.  R.  637;  Pancoash  v.  Spowers,  20  Jones 
&  S.  523;  Crisfield  v.  Bogardus,  18  Abb.  N.  C.  334;  McBlain  v.  Speelman,  35 
Hun,  263;  Ryan  v.  Webb,  39  Hun,  435;  Armstrong  v.  Borden's  Condensed  Milk 
Co.  65  App.  Div.  503,  72  N.  Y.  Supp.  1014;  Dutchess  County  Mut.  Ins.  Co.  v. 
Van  Wagonen,  132  N.  Y.  398,  30  N.  E.  971,— holding  that  title  to  insolvents  prop- 
erty rests  in  assignee  for  creditors  upon  delivery  of  the  assignment. 
Power  of  assignee  for  creditors. 

Cited  in  Francisco  v.  Aguirre,  94  Cal.  180,  29  Pac.  495;  Babeock  v.  Maxwell, 
29  Mont.  31,  74  Pac.  64, — denying  right  of  assignee  for  creditors  to  attack  pre- 
vious transfers  by  assignor  on  ground  of  fraud. 
Revocability  of  assignment  for  creditors. 

Cited  in  Bryant  v.  Langford,  80  Cal.  542,  22  Pac.  219,  holding  assignment  for 
creditors  irrevocable  as  between  assignee  and  assignor. 
Rights  of  domestic  and  foreign  creditors  generally. 

Cited  in  reference  note  in  61  A.  R.  691,  on  rights  of  foreign  creditors  of  foreign 
debtor  garnishing  his  resident  debtors. 

Cited  in  notes  in  21  LiR.A.  74,  on  injunction  against  insolvency  proceedings  im 
foreign  jurisdiction;  17  L.R.A.  86,  on  protection  of  domestic  creditors. 
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48  AM.  REP.  622,  EHRGOTT  t.  NEW  YORK,  06  N.  Y.  264. 
Mliat  Is  proximate  cause  of  injury. 

Cited  in  Mella  v.  Northern  S.  S.  Co.  162  Fed.  499,  holding  unnecessary  giving 
of  chloroform  to  reduce  dislocation,  and  not  negligent  act  causing  dislocation, 
proximate  cause  of  death  from  chloroform;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Nit- 
ache,  126  Ind.  229,  22  A.  S.  R.  582,  9  L.RJ^.  750,  26  N.  E.  51,  holding  negligent 
fire  by  railroad  company  proximate  cause  of  loss  by  fire  spreading  through  turf ; 
Storey  v.  New  York,  29  App.  Div.  316,  51  N.  Y.  Supp.  580,  holding  presence  of 
mound  of  earth  is  not  proximate  cause  of  injury  to  child  who  was  hit  by  wagon, 
compelled  to  walk  in  street  because  mound  on  walk ;  Childs  v.  New  York,  O.  k  W. 
R.  Co.  77  Hun,  539,  28  N.  Y.  Supp.  894,  holding  causing  passenger  to  alight  at 
wrong  place,  not  proximate  cause  of  injury  to  health  by  walking  to  destination 
where  she  knew  that  health  would  be  affected  by  walk;  Pzepka  v.  American  Glu- 
eose  Co.  11  Misc.  131,  31  N.  Y.  Supp.  1019,  holding  defective  insulation  of  elec- 
tric wires  proximate  cause  of  burning  of  building  where  no  other  fires  alleged  to 
have  been  in  building;  McGoldrick  v.  New  York  C.  &  H.  R.  R.  Co.  49  N.  Y.  S.  R. 
566,  20  N.  Y.  Supp.  914,  holding  act  of  railroad  company  in  letting  water  escape 
from  tank  and  freeze  on  walk,  not  intoxication  of  person  hurt,  proximate  cause 
of  injury;  Whittaker  v.  Delaware  &  H.  Canal  Co.  49  Hun,  400,  3  N.  Y.  Supp. 
576  (former  appeal  in  34  N.  Y.  S.  R.  822,  11  N.  Y.  Supp.  914),  holding  absence 
of  headlight  on  engine  proximate  cause  of  collision  at  night  where  train  would 
have  been  seen  if  lignt  present;  Washington,  A.  &  Mt.  V.  R.  Co.  v.  Lukens,  32 
App.  D.  C.  442,  as  to  what  constitutes  proximate  cause  of  cold;  Dugan  v.  Gutta 
Percha  ft  Rubber  Mfg.  Co.  181  App.  Div.  101,  115  N.  Y.  Supp.  291,  as  to  what 
constitutes  proximate  cause  of  injury  where  employee's  hand  is  caught  between 
rollers  of  grinding  mill. 

Cited  in  reference  note  in  49  A.  R.  663,  as  to  what  constitutes  proximate  cause 
of  injury. 

Cited  in  notes  in  47  A.  R.  383,  387,  on  proximate  cause;  52  A.  R.  159,  on  proxi- 
mate and  remote  cause  as  applicable  to  carrier's  liability;  36  A.  S.  R.  812,  on 
proximate  and  remote  cause  in  cases  involving  wrongful  acts;  36  A.  S.  R.  851, 
on  functions  of  court  and  jury  in  determination  of  proximate  and  remote  cause: 
9  L.R.A.(N.S.)  553,  on  obstructions  in  highway  as  proximate  cause  of  injury  not- 
withstanding intervening  cause. 
«>As  question  for  Jury. 

Cited  in  Armstrong  v.  Montgomery  Street  R.  Co.  123  Ala.  233,  26  So.  349, 
holding  question  whether  negligence  of  street  car  company  in  causing  passenger 
to  fall  mashing  fingers,  proximate  cause  of  death  from  blood  poison,  for  jury; 
Wallin  V.  Eastern  R.  Co.  83  Minn.  149,  54  L.R.A.  481,  86  N.  W.  76,  holding  ques- 
tion whether  absence  of  brakehandle  cause  of  derailment  of  car,  for  jury;  Law- 
rence V.  Herdbreder  Ice  Co.  119  Mo.  App.  316,  93  S.  W.  897,  holding  question 
whether  defect  in  machine  or  servants  manner  of  using  same,  proximate  cause  of 
injury,  for  jury;  Van  Houten  v.  Fleischman,  1  Misc.  130,  20  N.  Y.  Supp.  643, 
48  N.  Y.  8.  R.  763,  holding  determination  of  proximate  cause  of  injury  for  jury 
where  two  concurrent  causes  present;  Cash  v.  New  York  C.  ft  H.  R.  R.  Co.  56 
App.  Div.  473,  67  N.  Y.  Supp.  823,  holding  question  whether  boy  thrown  down  by 
careening  of  boat  or  by  passengers  surging  against  him,  for  jury;  Hurley  t.  New 
York  ft  B.  Brewing  Co.  13  App.  Div.  167,  43  N.  Y.  Supp.  259,  holding  question 
whether  injury  was  proximate  cause  of  consumption  subsequently  causing  death, 
lor  jury;  Laible  v.  New  York  C.  ft  H.  R.  R.  Co.  33  App.  Div.  574,  43  K.  Y.  Supp. 
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1003,  holding  question  whether  obstruction  of  crossing  by  train  for  20  minutes 
proximate  cause  of  injury  at  horse  taking  fright  at  passing  train  of  another  com- 
pany, for  jury;  Purcell  v.  Lauer,  14  App.  Div.  33,  43  N.  Y.  Supp.  988,  holding 
question  whether  injury  to  decedent's  back  by  falling  over  wire  caused  by  such 
fall,  for  jury  where  proof  shows  that  injuries  caused  abscess;  Ck>su]ieh  v.  Stand- 
ard Oil  Co.  23  Jones  k  S.  384,  holding  question  whether  permitting  oil  to  be 
stored  on  premises  proximate  cause  of  explosion  which  set  fire  to  boat,  for  jury; 
Sallie  V.  New  York  City  R.  Co.  110  App.  Div.  666,  97  N,  Y.  Supp.  491,  holding 
that  jury  justified  in  finding  that  pleurisy  and  tubercular  condition  appearing 
shortly  after  injury  to  side  of  one  formerly  in  good  health  was  direct  result  of 
such  injury;  Vallo  v.  United  States  Exp.  Co.  147  Pa.  404,  30  A.  S.  R.  741,  14 
L.R.A.  743,  23  Atl.  594,  29  W.  N.  C.  423,  holding  question  as  to  proximate  cause 
of  injury  to  one  who  fell  over  safe  on  walk  when  trying  to  avoid  trunk  falling 
from  wagon,  for  jury, 
liiabillty  for  direct  result  of  negligence  or  Injury. 

Cited  in  Chicago  ft  N.  W.  R.  Co.  v.  Humerberg,  16  111.  App.  387,  holding  rail- 
road company  liable  for  causing  miscarriage  upon  woman  caused  by  fright  due 
to  car  running  from  defective  track;  Coppins  v.  New  York  C.  &  H.  R.  R.  Co. 
48  Hun,  292,  holding  railroad  company  liable  to  brakeman  by  derailment  due  to 
open  switch,  notwithstanding  concurrent  negligence  of  engineer;  Carhart  v.  State, 
115  App.  Div.  1,  100  N.  Y.  Supp.  499,  holding  that  injury  to  land  by  rainfall  and 
negligence  of  state  employee  in  turning  water  of  canal  into  water  course  renders 
state  liable  only  for  damage  resulting  from  its  negligence;  Cincinnati,  H.  &  D. 
R.  Co.  V.  Acrea,  42  Ind.  App.  127,  82  N.  E.  1009,  holding  it  unnecessary  that  in- 
jury be  foreseen  in  commission  of  wrongful  act. 

Cited  in  note  in  13  L.R.A.  193,  on  defendant's  liability  for  direct  consequence 
of  his  negligence. 
Question  for  Jury. 

Cited  in  Paden  v.  Van  Blarcom,  181  Mo.  117,  79  S.  W.  1195  (affirming  100  Mo. 
App.  185,  74  S.  W.  124),  holding  question  as  to  negligence  of  master  in  ordering 
gas  turned  on  before  examination  of  burners  of  new  range,  for  jury  in  action  by 
domestic  servant  who  was  injured  by  explosion;  McNamara  v.  Clintonville,  62 
Wis.  207,  51  A.  R.  722,  22  N.  W.  472,  holding  question  whether  sidewalk  was  de- 
fective at  point  where  injury  happened,  for  jury;  Hickinbotton  v.  Delaware,  L. 
&  W.  R.  Co.  16  N.  Y.  8.  R.  11 ;  Scott  v.  Pennsylvania  R.  Co.  30  N.  Y.  S.  R.  843, 
9  N.  Y.  Supp.  189, — holding  amount  of  recovery  for  negligent  injury  by  railroad 
company,  for  jury;  Price  v.  Ga  Nun,  11  Misc.  74,  32  N.  Y.  Supp.  801;  Wood  v. 
New  York  C.  &  H.  R.  R.  Co.  83  App.  Div.  604,  82  N.  Y.  Supp.  160;  Hall  v.  Coopers- 
town  &  S.  Valley  R.  Co.  49  Hun,  373,  8  N.  Y.  Supp.  584;  Murtaugh  v.  New  York 
C.  &  H.  R.  R.  Co.  49  Hun,  456,  3  N.  Y.  Supp.  483;  Tway  v.  Salvin,  109  App.  Div. 
288,  95  N.  Y.  Supp.  653, — holding  question  whether  physical  condition  is  result 
of  injury  complained  of,  for  jury. 
SnlHciency  of  complaint  In  personal  Injury  action. 

Cited  in  Keefe  v.  Lee,  197  N.  Y.  68,  27  L.R.A.(N.S.)  837,  90  N.  E.  344; 
Tx)ng  V.  Fulton  Contracting  Co.  133  App.  Div.  842,  117  N.  Y.  Supp.  1118,--on 
necessity  of  alleging  special  damages  resulting  from  personal  injury  to  recover 
therefor;  Birmingham  R.  Light  &  P.  Co.  v.  Chastain,  168  Ala.  421,  48  So.  86, 
on  sufficiency  of  averment  as  to  personal  injuries  in  action  for  damages. 
Evidence  admissible  under  allegations. 

Cited  in  Union  P.  R.  Co.  v.  Shovell,  39  Colo.  436,  89  Pac.  764,  holding  proof 
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of  inability  to  work  admissible  under  allegation  that  plaintiff  unable  to  work 
from  time  of  injury;  Belcher  v.  Manhattan  R.  Co.  16  N.  Y.  S.  R.  1005,  1  N.  Y. 
Supp.  349,  holding  that  proof  of  loss  of  position  admissible  under  allegation,  that 
injury  incapacitated  plaintiff  for  work;  O'Connor  y.  National  Ice  Co.  24  Jone» 
&  S.  410,  4  N.  Y.  Supp.  637,  holding  evidence  of  loss  of  profits  admissible  under 
general  allegation  of  damage  caused  by  accident;  Frobisher  v.  Fifth  Ave.  Transp. 
Co.  81  Hun,  644,  30  N.  Y.  Supp.  3099,  holding  proof  of  loss  in  business  admis- 
sible under  allegation  that  plaintiff  has  been  disabled  for  life  so  as  to  interfere 
with  business;  Mogk  ▼.  New  York  k  N.  J,  Teleph.  Co.  78  App.  Div.  660,  79  N.  Y. 
Supp.  686,  holding  proof  of  injured  party's  condition  year  and  five  months  after 
accident  competent  under  allegation  of  "serious  and  lasting  injury;"  Tyler  ▼. 
Third  Ave.  R.  Co.  18  Misc.  366,  41  N.  Y.  Supp.  623,  sustaining  right  to  recover 
for  permanent  injuries  in  absence  of  special  allegation  thereof  in  complaint; 
O'Keeffc  v.  New  York,  29  App.  Div.  624,  61  N.  Y.  Supp.  710  (dissenting  opinion), 
on  right  to  show  condition  before  injury  under  allegation  alleging  injury  causing 
pain  and  suffering. 
—  Of  injuries  not  specifically  alleged. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.R.A.  77,  41  C.  C.  A.  22,  100 
Fed.  738,  holding  injuries  from  fright  provable  under  general  allegation  of 
bodily  injuries;  Wabash  Western  R.  Co.  v.  Friedman,  41  111.  App.  270,  holding 
proof  of  myelitis  admissible  under  allegation  of  injury  to  spine;  Montgomer}** 
V.  Lansing  City  Electric  R.  Co.  103  Mich.  46,  29  L.R.A.  287,  61  N.  W.  543, 
holding  proof  of  injury  to  lung  admissible  under  plea  that  plaintiff  seriously 
hurt  and  that  injuries  incurable;  Muth  v.  St.  Louis  A,  M.  River  R.  Co.  87  Mo. 
App.  422,  holding  evidence  of  loss  of  memory  inadmissible  under  general  alle- 
gation of  injury;  Kleiner  v.  Third  Ave.  R.  Co.  162  N.  Y.  193,  56  N.  E.  497, 
holding  that  averment  in  complaint  in  action  for  personal  injuries  that  plaintiff 
sustained  nervous  shock  insufficient  to  admit  proof  that  shock  caused  heart 
trouble,  vertigo  and  curvatiu*e  of  spine;  Hergert  v.  Union  R.  Co.  25  App.  Div. 
218,  49  N.  Y.  Supp.  807,  holding  evidence  of  loss  of  hearing  inadmissible  under 
allegation  setting  forth  injuries  in  detail  but  not  mentioning  loss  of  hearing; 
Lockwood  V.  Troy  City  R.  Co.  92  App.  Div.  112,  87  N.  Y.  Supp.  311,  holdin;^ 
proof  of  injury  to  kidneys  inadmissible  under  allegation  of  injury  whereby  ribs 
and  back  injured  and  plaintiff  made  sick,  sore  and  disabled;  Piltz  v.  Yonker^ 
R.  Co.  83  App.  Div.  29,  82  N.  Y.  Supp.  220,  holding  proof  of  impaired  hearing 
inadmissible  under  allegation  of  injury  to  head  and  body  and  loss  of  sleep  and 
memory;  Sealey  v.  Metropolitan  Street  R.  Co.  78  App.  Div.  530,  79  N.  Y.  Supp. 
677,  holding  proof  of  dementia  inadmissible  under  allegation  of  shock  and  injury 
to  head;  Wilkins  v.  Nassau  Newspaper  Delivery  Exp.  Co.  98  App.  Div.  130,  90 
N.  Y.  Supp.  678,  holding  that  allegation  that  nervous  system  received  severe 
shock  is  not  broad  enough  to  embrace  evidence  of  locomotor  ataxia;  Dixson  v. 
Brooklyn  Heights  R.  Co.  68  App.  Div.  302,  74  N.  Y.  Supp.  49,  holding  that 
proof  of  hernia  competent  under  allegation  of  serious  and  lasting  bodily  in- 
juries; Clark  v.  Metropolitan  Street  R.  Co.  68  App.  Div.  49,  74  N.  Y.  Supp. 
267,  holding  proof  that  injury  to  knee  cap  permanent  inadmissible  under  alle- 
gation of  disability  for  four  months;  Wolf  v.  Third  Ave.  R.  Co.  67  App.  Div. 
606,  74  N.  Y.  Supp.  336,  holding  proof  of  injury  to  womb  admissible  under 
allegation  of  permanent  internal  injuries;  Mullady  v.  Brooklyn  Heights  R.  Co. 
65  App.  Div.  549,  72  N.  Y.  Supp.  911,  holding  proof  of  impairment  of  hearing^ 
and  eye  sight  inadmissible  under  allegation  of  injuries  to  head,  limbs  uid  nerv^ 
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OU8  tTstem;  Graham  v.  Joseph  H.  Bauland  Co.  97  App.  Div.  141,  89  N.  Y. 
Supp.  695,  holding  allegation  that  plaintiff  "was  seriously  and  permanently 
bruised  and  injured"  broad  enough  to  admit  evidence  of  impairment  of  hearing 
and  sight;  Rudomin  v.  Interurban  Street  R.  Co.  Ill  App.  Div.  548,  98  N.  Y. 
Supp.  506,  holding  proof  of  injury  to  eyesight  competent  under  allegation  that 
injuries  lessened  or  destroyed  physical  and  mental  abilities;  Roenbeck  v.  Brook- 
lyn Heights  R.  Co.  123  App.  Div.  606,  108  N.  Y.  Supp.  80,  holding  proof  of 
resulting  tubercular  condition  competent  under  allegation  that  plaintiff  was^  * 
made  sick,  sore  and  disabled;  Lofink  v.  Interborough  Rapid  Transit  Co.  106 
App.  Div.  202,  94  N.  Y.  Supp.  150,  holding  proof  of  uterine  trouble  admissible 
under  allegation  that  plaintiff  was  made  sick,  sore  and  disabled;  Hoyt  v.  Metro- 
politan Street  R.  Co.  73  App.  Div.  249,  76  N.  Y.  Supp.  832,  holding  proof  of 
injury  to  skull,  loss  of  ear,  eyesight  and  memory  and  paralysis  of  side,  com- 
petent under  allegation  of  injury  causing  plaintiff  to  be  sick,  sore  and  disabled; 
Eichholc  V.  Niagara  Falls  Hydraulic  Power  A,  Mfg.  Co.  68  App.  Div.  441,  7ft 
N.  Y.  Supp.  S42,  holding  proof  of  diabetes  competent  under  allegation  of  injury 
to  spinal  cord,  laceration  of  muscles  causing  pain  and  rendering  plaintiff  sick 
and  sore;  Levison  v.  Bemheimer,  31  Misc.  26,  62  N.  Y.  Supp.  1128,  holding  proof 
of  convulsions  and  epileptic  fits  admissible  under  allegation  of  injury  to  head 
from  which  pain  and  distress  of  mind  resulted;  Hunter  v.  Third  Ave.  R.  Co. 
21  Misc.  ],  46  N.  Y.  Supp.  1010  (aflOrming  20  Misc.  432,  45  N.  Y.  Supp.  1044),. 
holding  evidence  of  pleurisy  admissible  under  allegation  that  injuries  made 
plaintiff  sick,  sore  and  disabled;  Bolte  v.  Third  Ave.  R.  Co.  38  App.  Div.  234, 
56  N.  Y.  Supp.  1038,  holding  proof  of  all  effects  of  injury  admissible  under 
allegation  that  accident  inflicted  severe  injuries  from  which  plaintiff  cannot 
recover;  San  Antonio  &  A.  P.  R.  Co.  v.  Weigers,  22  Tex.  Civ.  App.  344,  54  S. 
W.  910,  holding  damages  for  permanent  injuries  admissible  under  ad  damnum 
clause  in  complaint;  Croco  v.  Oregon  Short  Line  R.  Co.  18  Utah,  311,  44  L.RA.. 
285,  54  Pac  985,  holding  proof  of  loss  of  eyesight  and  memory  admissible 
under  plea  of  permanent  injuries. 

Distinguished  in  Page  v.  Delaware  &  H.  Canal  Co.  76  App.  Div.  160,  78  N. 
Y.  Supp.  464,  holding  proof  of  injury  to  sexual  organs  inadmissible  under  alle- 
gation that  plaintiff  received  concussion  of  spine. 
Damages  reooTerable  under  declaration  or  proof. 

Cited  in  Hubbard  v.  Perlie,  25  App.  Div.  477,  holding  damages  recoverable 
in  action  for  assault  to  date  of  trial  under  allegation  that  pain  still  exists; 
Horowitz  T.  Hamburg  American  Packet  Co.  18  Misc.  24,  41  N.  Y.  Supp.  54, 
sustaining  right  to  recover  for  permanent  injuries  although  no  expert  testified 
that  same  would  be  permanent  where  plaintiff  was  suffering  from  same  injuries 
three  years  after  accident. 
RecoTery  for  probable  resnlts  of  Injury. 

Cited  in  Galveston,  H.  &  8.  A.  R.  Co.  v.  Powers,  101  Tex.  161,  105  S.  W. 
491,  holding  evidence  of  results  of  injury  which  will  with  reasonable  probability 
occur  in  future  is  admissible* 
Rvldcnce  as  to  income,  occnpatlon,  etc. 

Cited  in  Wheeler  ▼.  Hanson,  161  Mass.  370,  42  A.  8.  R.  408,  37  N.  E.  382, 
holding  evidence  of  diflSculty  of  plaintiff  in  obtaining  employment  admissible 
in  action  for  malicious  prosecution. 
^  In  action  for  negligent  injuries. 

Cited  in  Comstock  v.  Connecticut  R.  &  light  Co.  77  Conn.  65,  58  Atl.  465^ 
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holding  proof  that  plaintiff  kept  fashionable  boarding  house  admissible  on  que<t- 
tion  of  damages  in  action  for  negligent  injuries;  Ohio  &  M.  R.  Co.  ▼.  Hecht, 
115  Ind.  443,  17  N.  E.  297,  holding  proof  of  occupation  of  plaiDtifT  competent 
on  question  of  damages  in  action  for  negligent  injuries;  Murdock  v.  New  York 
&  B.  Despatch  Exp.  Co.  167  Mass.  549,  46  N.  E.  57,  holding  evidence  of  plain- 
tiflTs  average  monthly  income  admissible  in  action  for  injuries  on  subject  of 
damages;  Symons  v.  Metropolitan  Street  R.  Co.  27  Misc.  502,  58  N.  Y.  Supp. 
827,  holding  evidence  of  average  earnings  as  commercial  traveler  for  reasonable 
time  before  injury  competent  on  measure  of  damages;  Simonin  v.  New  York, 
L.  K.  &,  W.  R.  Co.  36  Hun,  214,  holding  proof  as  to  number  of  scholars  taught 
by  plaintiff  competent  on  question  of  damages  in  action  for  negligent  injuries; 
Boyce  v.  New  York  C.  R.  Co.  126  App.  Div.  248,  110  N.  Y.  Supp.  393,  holding 
proof  of  injured  party's  income  competent  in  action  for  negligent  injuries; 
Pill  v.  Brooklyn  Heights  R.  Co.  6  Misc.  267,  27  N.  Y.  Supp.  230,  holding  evi- 
dence of  earnings  as  corset  maker  admissible  in  action  for  personal  injuries; 
Read  v.  Brooklyn  Heights  R.  Co.  32  App.  Div.  603,  53  N.  Y.  Supp.  209,  holding 
that  evidence  of  profits  from  temporary  partnership  inadmissible  in  action  by 
widow  for  negligent  death  of  husband  as  too  speculative;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Hale,  99  C.  C.  A.  379,  176  Fed.  71,  holding  earnings  are  element  of 
damage  in  action  for  personal  injuries;  Gombert  v.  New  York  C.  &  H.  R.  R.  Co. 
195  N.  Y.  273,  133  A.  S.  R.  794,  88  N.  E.  382,  holding  evidence  is  admissible 
as  to  natiure  and  extent  of  loss  of  earnings  as  result  of  personal  injuries;  Heer 
r.  Warren-Scharf  Asphalt  Paving  Co.  118  Wis.  57,  94  N.  W.  789  (dissenting 
opinion),  on  evidence  of  profits  of  injured  person  in  business  as  admissible  in 
action  for  negligent  injuries. 

Cited  in  note  in  52  L.R.A.  40,  on  profits  lost  as  evidence  of  damages  for  per- 
sonal injuries. 
Income  as  element  of  damage. 

Cited  in  Bonneau  v.  North  Shore  R.  Co.  152  Cal.  406,  125  A.  S.  R.  68,  93 
Pac.  106;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572; 
Feddeck  v.  St.  Louis  Car  Co.  125  Mo.  App.  24,  102  S.  W.  675;  Markowitz  v. 
Metropolitan  Street  R.  Co.  31  Misc.  175,  63  N.  Y.  Supp.  961;  Johnson  v.  Man- 
hattan R.  Co.  52  Hun,  111,  4  N.  Y.  Supp.  848;  Orsor  v.  Metropolitan  Cross 
Town  R.  Co.  78  Hun,  169,  28  N.  Y.  Supp.  966;  Keiffert  t.  Nassau  Electric  R. 
Co.  51  App.  Div.  301,  64  N.  Y.  Supp.  922, — holding  loss  of  income  element  of 
damage  in  action  for  negligent  injuries;  Kronold  v.  New  York,  186  N.  Y.  40, 
78  N.  E.  572,  holding  loss  of  income  element  of  damages  in  action  against  city 
for  negligent  injuries;  Uransky  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  118  N.  Y.  304, 
16  A.  S.  R.  759,  23  N.  E.  451,  holding  loss  of  income  item  of  damage  in  action 
by  married  woman  for  negligent  injuries;  Grinnell  v.  Taylor,  85  Hun,  85,  32 
N.  Y.  Supp.  684,  holding  value  of  services  in  business  item  of  damage  in  action 
for  personal  injuries. 
Admissibility  of  opinion  evidence. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  t.  Falvey,  104  Ind.  409,  4  N.  £.  908; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Snyder,  117  Ind.  436,  10  A.  S.  R.  60,  3  L.RA. 
434,  20  N.  E.  284;  Popp  v.  New  York  C.  &  H.  R.  R.  Co.  4  Silv.  Sup.  Ct.  243, 
7  N.  Y.  Supp.  249;  Schuler  v.  Third  Ave.  R.  Co.  44  N.  Y.  S.  R.  774,  17  N.  Y. 
Supp.  834;  Stouter  ▼.  Manhattan  R.  Co.  127  N.  Y.  661,  27  N.  E.  805,  3  SQv. 
Ct.  App.  472, — ^holding  opinion  of  medical  expert  as  to  whether  injury  received 
was  cause  of  condition  described,  competent. 
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Distinguished  in  Turner  v.  Newburgb,  109  N.  Y.  301,  4  A.  S.  R.  453,  16  N. 
£.  344,  holding  opinion  of  medical  expert  based  upon  ascertained  conditions,  as 
to  pennanance  of  injury,  admissible. 
lilability  of  municipal  oorporation  or  public  officer. 

Cited  in  Philadelphia  &  R.  R.  Co.  v.  New  York,  38  Fed.  169,  holding  city 
liable  for  failure  to  keep  wharf  in  repair;  Barney  Dumping  Boat  Co.  v.  New 
York,  40  Fed.  50,  holding  city  liable  for  negligent  operation  of  dumping  boat; 
Edgerton  v.  New  York,  27  Fed.  230,  holding  city  liable  for  negligent  operatioii 
of  draw  bridge;  Richmond  v.  Lincoln,  167  Ind.  468,  79  N.  E.  445,  holding  city 
liable  for  injuries  resulting  from  its  negligent  operation  of  electric  light  plant; 
Lockwood  V.  Dover,  73  N.  H.  209,  61  Atl.  32,  holding  city  liable  for  deposits  of 
filth  upon  lands  due  to  negligent  management  of  sewers;  Missano  v.  New  York, 
160  N.  Y.  123,  54  N.  E.  744,  holding  city  liable  for  injury  to  child  by  employee 
in  street  cleaning  department;  Walsh  v.  New  York,  107  N.  Y.  220,  13  N.  E. 
911  (affirming  41  Hun,  299),  holding  city  liable  for  negligent  acts  of  Servants 
employed  by  trustees  of  Brooklyn  bridge;  Moody  v.  Saratoga  Springs,  17  App. 
Div.  207,  45  N.  Y.  Supp.  365;  Bolton  v.  New  Rochelle,  84  Hun,  281,  32  N.  Y. 
Supp.  442, — ^holding  village  liable  for  maintaining  sewer  as  nuisance;  Lenzen 
V.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341;  Springfield  F.  &  M. 
Ins.  Co.  V.  Keeseville,  80  Hun,  162,  29  N.  Y.  Supp.  1130,— holding  city  main- 
taining system  of  water  works  supported  by  taxation  liable  for  loss  of  prop- 
erty due  to  defective  condition  of  works;  Seeley  v.  Amsterdam,  31  Misc.  123, 
64  N.  Y.  Supp.  1036,  holding  city  liable  for  wrongful  diversion  of  water  course 
to  injury  of  riparian  owner;  Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or.  282, 
75  A.  S.  K  661,  43  L.R.A.  435,  55  Pac.  961,  holding  that  mere  bursting  of 
water  main  does  not  impose  liability  upon  city  for  resulting  damage;  Gillespie 
V.  Lincoln,  35  Neb.  34,  16  LJI.A.  349,  52  N.  W.  811,  denying  liability  of  city 
to  one  struck  by  fire  wagon  through  negligence  of  fireman;  Hunt  T.  New  York, 
20  Jones  &  S.  198,  denying  liability  of  city  for  injuries  caused  by  explosion 
of  gas  in  man-hole  in  street  in  absence  of  proof  of  notice  of  dangerous  con- 
dition; Bishop  V.  New  York,  21  Misc.  598,  48  N.  Y.  Supp.  141,  denying  right 
to  recover  of  city  for  injuries  due  to  being  struck  by  empty  city  ash  cart  in 
absence  of  proof  that  driver  then  working  for  city;  Gartland  v.  New  York 
Zoological  Soc.  135  App.  Div.  163,  120  N.  Y.  Supp.  24,  holding  New  York  Zoo- 
logical garden  is  liable  for  injuries  in  maintenance  of  its  park;  Workman  v. 
New  York,  179  U.  S.  552,  45  L.  ed.  314,  21  t^p.  Ct.  Rep.  212  (affirming  63 
Fed.  298)  (dissenting  opinion),  on  liability  of  city  for  injuries  caused  by  fire 
boat. 

Cited  in  notes  in  30  A.  S.  R.  376,  on  test  of  municipal  liability  for  negligence 
and  other  misconduct  of  officers  and  agents;  30  A.  S.  R.  404,  on  duty  being 
municipal  as  test  of  municipal  liability;  4  L.R.A.  327,  on  basis  of  liability  of 
municipal  corporation  for  acts  of  its  officers  or  agents;  2  L.R.A.(N.S.)  149,  on 
responsibility  of  municipality  for  acts  of  official  servant  or  agent. 
—  For  condition  of  streets. 

Cited  in  Ryan  v.  New  York,  177  N.  Y.  271,  69  N.  E.  699,  holding  city  liable 
for  injuries  resulting  from  defective  condition  of  streets;  MacMullen  v.  Middle- 
town,  187  N.  Y.  37,  11  L.RJL.(N.S.)  391,  79  N.  E.  863  (reversing  112  App. 
Div.  81,  98  N.  Y.  Supp.  145),  holding  city  liable,  in  absence  of  restrictive  clauso 
in  cliarter,  for  failure  to  remove  snow  by  those  charged  with  care  of  streets; 
Hubbell  V.  Yonkers,  35  Hun,  349,  holding  city  liable  for  injuries  due  to  absence 
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of  railing  along  embankment  near  street;  Denver  v.  Johnson,  8  Colo.  App.  ZSi, 
46  Pac.  621;  Pettengill  v.  Yonkers,  116  N.  Y.  558,  15  A.  S.  R.  442,  22  N.  £. 
1095  (affirming  4  N.  Y.  S.  R.  830);  Robertson  v.  New  York,  7  Misc.  645,  2S 
N.  Y.  Supp.  13;  Wilson  v.  Troy,  135  N.  Y.  96,  31  A.  S.  R.  817,  18  L.R.A.  449, 
32  N.  E.  44,  48  N.  Y.  S.  R.  364  (affirming  60  Hun,  183,  14  N.  Y.  Supp.  721),— 
holding  city  liable  for  injuries  due  to  officer's  failure  to  guard  trench;  Scott 
V.  New  York,  27  App.  Div.  240,  50  N.  Y.  Supp.  191,  holding  city  liable  for 
injuries  due  to  failure  of  its  employees  to  remove  obstructions  from  sidewalk; 
Piercy  v.  Averill,  37  Hun,  360,  holding  that  alderman  charged  with  duty  to* 
care  for  streets  liable  for  injuries  due  to  failure  to  remove  ice  and  snow;  Lane 
V.  Wheeler,  35  Hun,  606,  denying  liability  of  highway  commissioners  for  injury 
to  horse  which  ran  away  and  fell  into  hole  on  bridge  before  which  barriers 
erected;  Chope  v.  Eureka,  78  Cal.  588,  12  A.  S.  R.  113,  4  L.RA.  325,  21  Pac 
364  (dissenting  opinion),  on  liability  of  city  for  injuries  due  to  failure  to  guard 
Hewer  opening  in  street;  Donnelly  v.  Newbold,  97  Md.  220,  50  Atl.  513  (dis- 
senting opinion),  on  liability  of  county  commissioners  for  injuries  resulting 
from  defective  condition  of  highway;  Frank  v.  Warsaw,  116  App.  Div.  618,  101 
N.  Y.  Supp.  938  (dissenting  opinion),  on  liability  of  municipal  corporation  for 
condition  of  street;  Crawford  v.  New  York,  68  App.  Div.  107,  74  N.  Y.  Supp. 
261  (dissenting  opinion),  on  city's  liability  for  injuries  to  one  by  fall  upon 
icy  walk;  Tewsbury  v.  Lincoln,  84  Neb.  571,  23  L.R.A.(N.S.)  282,  121  N.  W. 
994,  on  liability  of  municipality  for  defective  sidewalks: 

Cited  in  notes  in  5  LJLA.  253,  on  liability  of  municipal  corporations  for 
injuries  resulting  from  defective  streets,  bridges,  etc.;  10  LJt.A.  736,  on  munici- 
pal duty  to  keep  streets  and  sidewalks  in  safe  condition,  and  liability  for  fail- 
ure to  do  so;  20  LJl.A.(N.S.)  618,  519,  528,  533,  675,  on  liability  of  municipality 
for  defects  or  obstructions  in  streets. 
Who  are  city  or  county  officers. 

Cited  in  People  ex  rel.  Ryan  y.  Civil  Service  Supervisory  &  Examining  Boards 
3  How.  Pr.  N.  S.  40,  holding  members  of  aqueduct  commission,  city  officers  for 
whose  negligence  city  liable;  Groves  v.  Rochester,  39  Hun,  5,  holding  members 
of  executive  board  city  officers  for  whose  negligence  city  liable;  Walsh  v.  New 
York  &  B.  Bridge,  96  N.  Y.  427,  holding  trustees  of  Brooklyn  bridge  city  officers 
not  individually  liable  for  negligence  of  employee;  People  ex  rel.  Sherwood  v. 
State  Canvassers,  129  N.  Y.  360,  14  L.R.A.  646,  29  N.  E.  345,  holding  member 
of  park  board  city  officer  within  meaning  of  act  city  officer  shall  not  be  eligible 
to  legislature;  Mahon  v.  New  York,  10  Misc.  664,  31  N.  Y.  Supp.  676,. holding 
park  Qpm'missioners  city  officers  for  whose  negligence  city  liable;  New  York  t. 
Tenth  Nat.  Bank,  111  N.  Y.  446,  18  N.  E.  618,  holding  commissioners  construct- 
ting  county  courthouse,  county  officers. 

CJited  in  note  in  14  L.R.A.  646,  on  who  are  city  officers. 
Modillcation  of  Terdict  by  appellate  court. 

Cited  in  McDonald  v.  Long  Island  R.  Co.  6  N.  Y.  S.  R.  691;  Rowe  t.  New 
York  C.  A  H.  R.  R.  Co.  82  Hun,  153,  31  N.  Y.  Supp.  304,— holding  that  appel- 
late court  will  not  disturb  verdict  as  excessive  unless  evidence  that  jury  im- 
properly influenced. 
What  oonstitatefl  lotteries. 

Cited  in  Yellow-Stone  Kit  v.  State,  88  Ala.  196,  16  A.  S.  R.  38,  7  LltA. 
699,  7  So.  338,  as  to  what  constitutes  lotteries  under  statute. 

Cited  in  note  in  10  L.R.A.  60,  on  lotteries  and  lottery  tickets. 
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48  AM.  KEP.  628,  KOHN  v.  KOEUIiER,  96  N.  Y.  362. 
What  constitutes  lottery  or  Tlolatlon  of  statute  against  same. 

Cited  in  Homer  v.  United  States,  147  U.  S.  449,  37  L.  ed.  237,  13  Sup.  Ct. 
Rep.  409,  holding  award  of  chance  to  each  purchaser  of  hond,  violation  of  stat- 
ute against  lotteries;  United  States  v.  Politzer,  69  Fed.  273,  holding  govern- 
ment honds  issued  upon  scheme  by  which  time  of  redemption  fixed  and  prizes 
awarded  by  lot,  lottery;  United  States  v.  Wallis,  58  Fed.  942,  holding  scheme 
for  increasing  circulation  of  newspaper  whereby  paid  up  subscribers  receive 
tickets  which  blindfolded  person  drew  from  box,  holders  of  certain  numbers  to 
be  given  prizes,  lottery;  Ex  parte  Shobert,  70  Cal.  632,  59  A.  R.  432,  11  Pac. 
786,  holding  that  scheme  by  which  maturity  of  bonds  determined  by  lot  is  not 
lottery;  Equitable  Loan  &  Secur.  Co.  v.  Waring,  117  Ga.  599,  97  A.  S.  R.  177, 
62  URA.  93,  44  S.  E.  320,  holding  that  enterprise  dependent  for  success  upon 
lapses  and  forfeiture  of  certificates  issued  is  not  lottery;  Bullock  v.  State,  73 
Md.  1,  25  A.  S.  R.  559,  8  L.R.A.  671,  20  Atl.  184,  holding  scheme  by  which 
simple  government  bonds  changed  into  lottery  tickets,  violation  of  statute 
against  lotteries;  Koehler  v.  Sanders,  122  N.  Y.  65,  9  L.R.A.  676,  26  N.  E. 
297,  holding  that  sale  of  foreign  bonds,  payments  therefor  to  be  made  in  small 
instalments  and  by  means  of  system  of  drawing  entitling  parties  to  prizes,  is 
not  lottery  scheme;  People  v.  WolflT,  14  App.  Div.  73,  43  N.  Y.  Supp.  421,  12 
N.  Y.  Crim.  Rep.  80,  holding  scheme  by  which  piurchasers  of  foreign  bonds  be- 
come entitled  to  prizes,  winners  being  selected  by  lot,  lottery;  Irving  v.  Brit- 
ton,  8  Misc.  201,  28  N.  Y.  Supp.  629,  holding  pool  on  horse  race,  lottery;  Biel 
T.  Homer,  9  Misc.  492,  30  N.  Y.  Supp.  227,  on  what  constitutes  lottery. 

Cited  in  reference  note  in  25  A.  S.  R.  565,  on  issuance  of  foreign  bonds,  the 
year  the  same  are  to  be  payable,  to  be  determined  by  lot,  as  lottery. 

Cited  in  notes  in  16  A.  S.  R.  48;  7  LJI.A.  600,— on  what  constitutes  lottery. 

48  AM.  REP.   682,  PURDY  ▼.  ROCHESTER  PRINTING  CO.  »6  N.  Y. 

372. 
What  constitutes  Ubel  or  slander. 

Cited  in  Divens  v.  Meredith,  147  Ind.  693,  47  N.  E.  143,  holding  notice  by 
white  caps  to  physician  to  care  for  wife,  not  slanderous  per  se;  Morse  v.  Times- 
Republican  Printing  Co.  124  Iowa,  707,  100  N.  W.  867,  holding  false  publication 
holding  one  up  to  ridicule,  libelous  per  se;  Winchell  v.  Argus  Co.  69  Hun,  364, 
23  N.  Y.  Supp.  650,  holding  publication  exposing  one  to  disgrace  and  ridicule^ 
libelous;  Byrnes  y.  Mathews,  12  N.  Y.  S.  R.  74,  holding  publication  holding 
private  detective  employed  by  board  of  health  up  to  ridicule,  libelous;  Ramscar 
T.  Gerry,  16  N.  Y.  S.  R.  789,  1  N.  Y.  Supp.  635,  holding  publication  that  on»3 
was  denied  license  to  nm  baby  farm,  not  libelous;  Gillan  v.  State  Journal 
Printing  Co.  96  Wis.  460,  71  N.  W.  892,  holding  publication  predicting  attack 
upon  state  university,  not  libelous  per  se. 

Cited  in  notes  in  13  L.R.A.  98,  on  allowance  of  fair  criticism  of  public  men; 
26  L3.A.  827,  on  libel  or  slander  in  charging  fault  to  physician  in  particular 
case. 

4  8  AM.  REP.  685.  PEOPIiE  T.  MULIiER,  96  N.  Y.  408. 
What  constitutes  obscenity  or  breach  of  peace. 

ated  in  People  v.  Doris,  14  App.  Div.  117,  43  N.  Y.  Supp.  671,  12  N.  Y. 
Orim.  Rep.  100,  holding  pantomine  showing  bridal  couple  in  bed  room  on  night 
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of  marriage  constitutes  offense  against  public  decency;  People  v.  Eastman,  ISS 
X.  Y.  478,  81  N.  E.  459,  11  A.  &  E.  Ann.  Cas.  302  (dissenting  opinion),  on  what 
constitutes  obscene  literature;  People  v.  Most,  171  N.  Y.  423,  58  L.RJk.  509, 
64  N.  K  175,  16  N.  Y.  Crim.  Rep.  555,  holding  publication  of  article  advocating 
revolution  and  murder  violation  of  statute  making  it  crime  to  commit  act 
endangering  public  peace;  Kinnaird  v.  Com.  134  Ky.  575,  121  S.  W.  489,  a^ 
to  what  constitutes  obscene  literature;  St.  Louis  v.  King,  226  Mo.  334,  136 
A.  S.  R.  643,  27  L.R.A.(N.S.)  608,  126  S.  W.  495,  as  to  whether  medical  adver- 
tisement is  obscene. 

Cited  in  notes  in  24  L.RJk.  110,  on  unlawfulness  of  indecent  pictures;  24 
LJIJL  111,  on  tests  of  decency;  24  L.RJk.  Ill,  on  question  of  obscenity  for  jury. 

£xpert  opinion. 

Cited  in  State  v.  Nevada  C.  R.  Co.  28  Nev.  186,  113  A.  8.  R.  834,  81  Pac  99, 
as  to  when  opinions  of  experts  are  admissible  in  evidence. 
Cited  in  note  in  66  A.  D.  242,  on  expert  testimony  on  questions  of  art. 

—  As  to  contemporary  literature. 

Cited  in  Guild  v.  Quinn,  64  Misc.  336,  118  N.  Y.  Supp.  582,  on  expert  opinion 
as  to  contemporary  literature. 

48  AM.  REP.  €40,  WOOD  t.  RAB£,  9€  N.  Y.  414. 
Creation  of  resnltinff  or  implied  trust. 

Cited  in  Smithsonian  Inst.  t.  Meech,  169  U.  S.  398,  42  U  ed.  793,  18  Sup. 
Ct.  Rep.  396,  holding  that  trust  in  favor  of  one  paying  consideration  arises 
where  conveyance  taken  in  another's  name;  Ransdel  y.  Moore,  153  Tnd.  393, 
53  L.R.A.  733,  53  N.  E.  767,  holding  that  trust  arises  by  operation  of  law  from 
husband's  promise  to  wife  upon  her  death-bed  to  make  division  of  property  in 
consequence  of  which  she  desists  from  making  conveyance;  Gregory  v.  Bowlsby, 
126  Iowa,  588,  102  N.  W.  517,  holding  that  trust  arises  in  favor  of  children  by 
conveyance  to  father  in  whom  they  had  confidence  in  reliance  upon  promise* 
which  he  did  not  intend  to  keep;  Ahrens  v.  Jones,  169  N.  Y.  555,  88  A.  S.  R. 
620,  62  N.  E.  666  (reversing  40  App.  Div.  447,  58  N.  Y.  Supp.  115),  holdin^^ 
trust  ex  maleficio  created  by  conveyance  in  contemplation  of  death  to  grantor's 
wife  who  had  no  property  upon  her  express  promise  as  part  of  consideration 
to  pay  specified  sum  to  grandchild;  Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  39 
N.  E.  1067,  holding  trust  in  favor  of  minor  brothers  and  sisters  implied  from 
adult  brother's  oral  agreement  to  hold  house  for  benefit  of  whole  family  upon 
mother's  conveyance  to  him;  Lamb  v.  Lamb,  18  App.  Div.  250,  46  N.  Y.  Supp. 
35,  holding  that  constructive  trust  arises  in  favor  of  wife  from  husband's  pro- 
curing conveyance  from  her  upon  promise  to  sell  for  her  benefit  but  who  sold 
to  his  father  for  own  benefit;  Allen  v.  Arkenburgh,  2  App.  Div.  452,  37  N.  Y. 
Supp.  1032,  holding  resulting  trust  created  by  promise  by  one  cotenant  to  pur- 
chase on  partition  sale  for  benefit  of  other  tenants  in  consequence  of  which 
others  did  not  bid;  Fagan  v.  McDonnell,  116  App.  Div.  89,  100  N.  Y.  Supp.  641, 
holding  that  resulting  trust  is  not  created  in  favor  of  niece  in  whose  name 
deed  taken  out  who  subsequently  gave  real  owner  deed  with  name  of  grantee 
left  blank;  Ingersoll  v.  Weld,  103  App.  Div.  554,  93  N.  Y.  Supp.  291,  holding 
trust  in  favor  of  grantor  created  by  her  conveyance  to  one  managing  property 
upon  latter's  suggestion  of  that  as  means  to  prevent  law  suit;  Leary  t.  Corvio, 
181  N.  Y.  222,  106  A.  S.  R.  542,  73  N.  E.  984,  2  A.  A^  E.  Ann.  Cas.  664  (modi- 
fying 92  App.  Div.  544,  88  N.  Y.  Supp.  109,  which  affirmed  29  Misc.  68,  60  N. 
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Y.  Supp.  563,  30  N.  Y.  Civ.  Proc.  Rep.  38),  holding  that  implied  trust  is  not 
created  by  daughter's  payment  of  certain  sum  to  father  to  buy  house  upon  hU 
jHTomise  to  leave  same  to  her  upon  his  death;  Seitz  v.  Seit«,  59  App.  Div.  150, 
69  N.  Y.  Supp.  170,  holding  that  resulting  trust  cannot  be  established  in  ab- 
sence of  proof  of  agreement  to  reconvey  or  purchase  with  fimds  of  real  owner; 
Sloan  V.  McCartney,  58  Misc.  75,  108  N.  Y.  Supp.  840,  holding  clear  proof  of 
agreement  to  reconvey  necessary  to  establish  trust  in  favor  of  grantor  who 
gave  deed  to  defraud  creditors;  Koefoed  v.  Thompson,  73  Neb.  128,  102  N.  W. 
268;  Bowler  v.  Curler,  21  Nev.  158,  37  A.  S.  R.  501,  26  Pac.  226,— holding  that 
trust  results  from  act  of  one  in  taking  deed  for  another's  benefit;  Rose  v. 
Hayden,  35  Kan.  106,  57  A.  K  145,  10  Pac.  554;  Brookings  Land  &  T.  Co.  v. 
Bertness,  17  S.  D.  293,  96  N.  W.  97,— holding  trust  in  favor  of  principal  implied 
from  agent's  taking  conveyance  in  his  wife's  name;  Mackall  v.  Olcott,  93  App. 
Div.  282,  87  N.  Y.  Supp.  757,  denying  right  in  equity  to  declare  trust  ex  male- 
ficio  where  on  ground  of  confidential  relationship  where  parties  only  friends: 
Pritchard  v.  Pritchard,  134  App.  Div.  301,  118  N.  Y.  Supp.  882,  holding  trust 
is  not  created  in  lands  purchased  by  son  for  himself  with  money  given  him 
by  his  father  in  consideration  of  future  support. 

Cited  in  note  in  115  A.  S.  R.  793,  on  creation  of  parol  constructive  trust  in 
land  by  constructive  fraud  when  relation  of  parent  and  child  exists. 

Distinguished  in  Schierloh  v.  Schierloh,  72  Hun,  150,   25  N.  Y.  Supp.  676, 
holding  resulting  trust  in  entire  tract  of  land  is  not  established  by  proof  that 
husband  took  deed  in  own  name  after  inducing  wife  to  advance  part  of  pur- 
chase price. 
Validity  of  oral  agreement  relating  to  land. 

Cited  in  Bullenkamp  v.  Bullenkamp,  84  App.  Div.  193,  54  N.  Y.  Supp.  482; 
McCartney  v.  Titsworth,  119  App.  Div.  647,  104  N.  Y.  Supp.  46,— holding  parol 
agreement  relating  to  land  void  in  equity  as  well  as  in  law. 
Trust  in  land  created  by  parol. 

Cited  in  notes  in  115  A.  S.  R.  775,  on  nature,  kinds,  and  validity  of  trusts 
in  land  created  by  parol;  115  A.  S.  R.  777,  on  necessity  of  writing  to  create 
simple  trust  in  land. 
—  Enforcement  of. 

Cited  in  Cardiflf  v.  Marquis,  17  N.  D.  110,  114  N.  W.  1088,  holding  court  of 
equity  will  enforce  oral  trust  created  by  conveyance  of  real  estate  from  daugh- 
ter to  father;  Gallagher  v.  Gallagher,  135  App.  Div.  457,  120  N.  Y.  Supp.  18, 
holding  equity  will  enforce  oral  contract  of  wife  to  reconvey  land  conveyed  to 
her  for  purpose  of  permitting  her  to  become  husband's  bondsman. 
Proof  required  to  establish  validity  of  transaction  betweva  parties  in 
fiduciary  relation. 

Cited  in  note  in  6  E.  R.  C.  877,  on  degree  of  proof  necessary  on  part  of  one 
who  occupies  position  of  trust  or  sustains  position  of  legal  or  natural  authority 
over  another,  to  establish  validity  of  gift  or  benefit  from  latter  to  former  or 
any  financial  settlement  between  them. 

Trust  ex  maleficio  as  within  statute  of  frauds. 

Cited  in  Larmon  v.  Knight,  140  HI.  232,  33  A.  S.  R.  229,  30  N.  E.  318,  holding 
parol  evidence  competent  to  establish  trust  ex  maleficio;  Whiting  v.  Dyer,  21 
R.  T.  85,  41  Atl.  895,  holding  that  trust  ex  maleficio  is  not  within  statute  of 
frauds. 
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Statute  of  frauds  as  defense. 

Cited  in  DeMallagh  y.  DeMallagh,  77  Cal.  126,  19  Pae.  256,  holding  statute 
of  frauds  no  defense  in  action  against  agent  to  establish  resulting  trust;  Brisou 
y.  Brison,  75  Cal.  526,  7  A.  S.  R.  189,  17  Pac.  689;  Bork  y.  Martin,  33  N.  Y. 
S.  R.  659,  11  N.  Y.  Supp.  569;  Murphy  v.  Whitney,  69  Hun,  673,  23  N.  Y.  Supp. 
1134;  Smith  y.  Baloom,  24  App.  Div.  437,  48  N.  Y.  Supp.  487,— holding  statute 
of  frauds  no  defense  to  action  to  establish  resulting  trust;  Jeremiah  y.  Pitcher, 
26  App.  Div.  402,  49  N.  Y.  Supp.  788,  holding  statute  of  frauds  no  defense  to 
daughter  in  action  by  father  to  establish  trust  in  land  title  to  which  taken 
in  her  name  because  wife  insane  and  unable  to  sign  deeds;  Denike  y.  Denike, 
13  Misc.  381,  34  N.  Y.  Supp.  250,  holding  statute  of  frauds  no  defense  to  action 
to  enforce  agreement  to  divide  proceeds  of  land;  Geneva  ^lineral  Spring  Co. 
V.  Coursey,  45  App.  Div.  268,  61  N.  Y.  Supp.  98,  denying  right  of  one  to  daiin 
assignment  of  interest  in  well  void  under  statute  of  frauds  after  assignee  has 
carried  out  agreement. 
Right  to  equitable  relief. 

ated  in  Brock  v.  Brock,  90  Ala.  86,  9  L.R.A.  287,  8  So.  11,  holding  that 
repudiation  of  promise  to  reconvey  by  grantee  under  absolute  deed  is  not  fraud 
justifying  relief  in  equity;  Hutchinson  y.  Hutchinson,  84  Hun,  482,  32  N.  Y.  Supp. 
390,  holding  that  mere  breach  of  oral  agreement  to  convey  does  not  constitute 
fraud  authorizing  court  to  interfere;  Davis  v.  Strange,  86  Va.  793,  8  LbR.A. 
261,  11  S.  E.  406,  holding  daughter  compelled  by  undue  influence  of  father  ami 
attorney  to  convey  to  father,  entitled  to  equitable  relief. 

Cited  in  note  in  18  E.  R.  C.  358,  as  to  equitable  relief  against  mortgage  given 
for  inadequate  consideration  to  or  for  benefit  of  person  in  fiduciary  relation 
toward  borrower  or  who  has  exercised  over  him  undue  influence. 
Right  to  enforce  unfair  deed. 

Cited  in  Ewing  v.  Wilson,  132  Ind.  223,  19  L.RA.  767,  31  N.  E.  64,  denyinj; 
right  to  enforce  unconscionable  deed  by  unexperienced  son  to  father. 
I>eed  to  pastor  as  fraudulent. 

Cited  in  McClellan  v.  Grant,  83  App.  Div.  699,  82  N.  Y.  Supp.  208,  holding 
conveyance  by  aged  and  illiterate  woman  to  pastor  on  whose  advice  she  relied, 
presumed  to  be  fraudulent. 
Right  of  mortgagor  to  create  Hen. 

Cited  in  Pfeck  y.  Peck,  110  N.  Y.  64,  17  N.  E.  383,  holding  mortgagor  durinp 
period  of  redemption  entitled  to  confess  judgment  thereby  creating  lien  on  his 
interest. 
Rights  of  Judgment  debtor. 

Cited  in  National  Union  Bank  v.  Riger,  38  App.  Div.  123,  66  N.  Y.  Supp.  545. 
holding  judgment  debtor  entitled  to  rents  and  profits  of  land  during  period 
of  redemption. 

48  AM.  REP.  646,  RE  BENSON,  96  N.  T.  499. 
Election  by  widow  to  take  dower  or  under  will. 

Cited  in  Re  Mersereau,  38  liCsc.  208,  77  N.  Y.  Supp.  329,  holding  widow  bound 
to  elect  >>etween  right  to  dower  and  provision  made  in  will;  Lee  v.  Tower,  124 
N.  Y.  370,  26  N.  E.  943,  holding  that  widow  electing  to  take  under  will  loses 
right  to  dower;  Re  Hodgman,  140  N.  Y.  421,  35  N.  E.  660,  holding  widow  electing 
to  take  provisions  made  for  her  in  will  loses  distributive  share  in  lapsed  lega- 
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ciet;  Hathaway  y.  Hathaway,  87  Hun,  265,  holding  that  by  widow's  acceptance 
of  gift  by  will  in  lieu  of  dower  she  becomes  in  effect  purchaser  of  property  so 
left  in  return  for  dower  rights. 
nights  of  residuary  legatee. 

Cited  in  Lane  v.  Albertson,  78  App.  Diy.  607,  79  N.  T.  Supp.  947,  holding  re- 
siduary legatee  entitled  to  part  of  income  of  estate  not  otherwise  disposed  of; 
Re  Grossman,  113  N.  Y.  503,  21  N.  E.  180,  holding  residiiary  legatee  entitled 
to  income  of  estate  not  otherwise  disposed  of  by  will. 

Cited  in  note  in  5  L.R.A.  105,  on  residuary  devise  and  bequest  depriving  party 
of  share  given  by  law. 
«-To  Told  legacies. 

Cited  in  Spencer  v.  De  Witt  C.  Hay  Library  Asso.  36  Misc.  393,  73  N.  Y. 
Supp.  712,  holding  that  illegal  bequests  become  part  of  residuary  estate;  Lud- 
1am  V.  Hoi  man,  6  Dem.  194,  holding  residuary  legatee  entitled  to  benefit  of  void 
trust;  Re  Cobb,  9  N.  Y.  S.  R.  583;  Gallavan  v.  Gallavan,  31  Misc.  282,  64  N.  Y. 
Supp.  329;  Re  Dewitt,  113  App.  Div.  790,  99  N.  Y.  Supp.  415;  Riker  v.  Corn- 
well,  113  N.  Y.  115,  20  N.  E.  602;  Carter  r.  Board  of  Education,  144  N.  Y.  621, 
39  N.  E.  628  (affirming  68  Hun,  435,  23  N.  Y.  Supp.  95) ;  Booth  r.  Baptist  Church 
of  Christ,  126  N.  Y.  215,  28  N.  E.  238,— holding  residuary  legatees  entitled  to 
benefit  of  void  legacies;  Morton  v.  Woodbury,  153  N.  Y.  243,  47  N.  E.  283,  hold- 
ing residuary  legatee  entitled  to  bequest  to  executors  which  was  void  for  un- 
certainty; Leggett  v.  Stevens,  185  N.  Y.  70,  77  N.  E.  874,  holding  residuary 
legatee  entitled  to  invalid  disposition  of  fund  for  benefit  of  widow. 
—  To  lapsed  legacies. 

Cited  in  Re  Upham,  127  Cal.  90,  69  Pac.  316;  Re  Bonnet,  46  Hun,  529;  Wet- 
more  v.  New  York  Inst,  for  Blind,  18  N.  Y.  S.  R.  732,  3  N.  Y.  Supp.  179;  Pal- 
mer v.  Dunham,  3  Silv.  Sup.  Ct.  159,  6  N.  Y.  Supp.  262,  24  N.  Y.  S.  R.  997;  Re 
Howard,  3  Misc.  170,  23  N.  Y.  Supp.  836,  1  Power,  346;  Hulin  t.  Squires,  63 
Hun,  352,  18  N.  Y.  Supp.  309,^holding  residuary  legatee  entitled  to  lapsed  leg- 
acy not  otherwise  disposed  of;  Re  WooUey,  78  App.  Div.  224,  79  N.  Y.  Supp. 
513,  holding  that  residuary  legatee  is  not  entitled  to  lapsed  legacies  when  other- 
wise disposed  of;  Newcomb  v.  Newcomb,  33  Misc.  191,  68  N.  Y.  Supp.  430,  hold- 
ing widow  given  residuary  estate  entitled  to  income  of  property  of  legatee  dyiujc; 
intestate;  Langlay  v.  Westchester  Trust  Co.  180  N.  Y.  326,  73  N.  R  44,  hold- 
ing estate  of  brother  who  predeceased  testator  not  entitled  to  share  in  residue 
of  estate  given  to  executors  in  trust  for  benefit  of  testator's  parents  and  after 
their  death  to  brothers  and  sisters. 
What  passes  in  residuary  bequest. 

Cited  in  Re  Barton,  64  Misc.  242,  118  N.  Y.  Supp.  1087;  Re  Barrett,  132  App. 
Div.  134,  116  N.  Y.  Supp.  756,— (affirming  63  Misc.  484),  as  to  what  is  includeil 
in  (general  residuary  bequest. 

Cited  in  note  in  9  L.Rjk.  201,  as  to  what  passes  in  residuary  bequest. 
Klght  to  Interest  on  trust  fund. 

Cited  in  Ra  McKay,  5  Misc.  123,  25  N.  Y.  Supp.  726,  holding  beneficiary  of 
trust  fund  entitled  to  interest  thereon  from  testator's  death. 

Cited  in  note  in  9  LJIA.  251,  on  interest  on  widow's  legacy  from  testator's 
death. 

Am.  Rep.  Vol.  XIX.— 44. 
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48  AM.  REP.   652,  HUNTINGTON  t.  ASH£R,  96  N.  Y.  904. 
What  constitutes  an  easement. 

Cited  in  Cliicago  &  P.  R.  Co.  v.  Hildebrand,  136  111.  467,  27  N.  E.  69,  boldiug 
easement  vested  in  railroad  company  under  statute  giving  rights  to  enter  cer- 
tain property  to  take  material  for  construction  of  road;  Mitchell  v.  D*01ier^ 
68  X.  J.  L.  375,  59  L.R.A.  949,  53  Atl.  467,  holding  easement  created  by  convey- 
ance of  land  with  right  to  traverse  fresh  water  lake;  Hopper  v.  Herring,  75 
X.  J.  L.  212,  G7  Atl.  705,  holding  right  to  profit  in  land  which  exists  as  appurte- 
nant to  other  lands,  is  an  casement  where  there  is  a  dominant  and  servient  es- 
tate; Taylor  v.  Millard,  42  Hun,  363,  holding  right  to  enter  land  to  take  apples, 
license  not  easement;  Long  Island  R.  Co.  v.  Garvey,  159  N.  Y.  334,  54  X.  E. 
60,  holding  right  of  railroad  company  to  injure  property  by  noise  and  smoke, 
easement. 

died,  in  notes  in  6  L.R.A.  159,  on  what  are  easements;  26  L.R.A.(N.S.)  361^ 
on  easements  created  by  severance  of  tract  with  apparent  benefit  existing. 
Duty  to  protect  easement. 

Cited  in  note  in  15  L.R.A.(N.S.)  993,  on  duty  of  owner  of  servient  tenement 
to  maintain  and  protect  easement. 
RIffbts  included  in  conveyance. 

ated  in  MarshaU  Ice  Co.  r.  LaPlant,  186  Iowa,  621,  12  LA.A.(N.S.)  1073, 
111  N.  W.  1016,  holding  right  to  mill  dam  included  in  conveyance  of  land; 
Walker  Ice  Co.  v.  American  Steel  &  Wire  Co.  185  Mass.  463,  70  N.  E.  937,  hoUl- 
ing  right  of  manufacturer  to  turn  hot  water  into  pond  thereby  melting  ice,  not 
included  in  lease  of  pond  for  flowage  purpose  only;  Southampton  v.  Jessup, 
162  N.  Y.  122,  56  N.  £.  538,  holding  that  right  to  build  roadway  includes  right 
to  build  embankments;  Fumer  v.  Seabury,  135  N.  Y.  50,  31  N.  E.  1004,  48 
N.  Y.  S.  R.  120,  holding  that  right  to  take  water  from  spring  does  not  include 
right  to  excavate  basin  thereby  injuring  another  spring;  Spencer  v.  Kilmer,  151 
N.  Y.  390,  45  N.  £.  865,  holding  conduits  included  In  conveyance  of  land  con- 
taining fish  pond  supplied  with  water  by  artificial  means;  Myers  v.  Baker,  45 
App.  Div.  326,  60  N.  Y.  Supp.  797,  holding  right  to  make  repairs  included  in 
conveyance  of  easement;  Valentine  v.  Schreiber,  3  App.  Div.  235,  38  X.  Y.  f:hipp. 
417,  holding  grant  of  right  of  way,  appurtenant  to  land  benefited;  Bradley  v. 
Warner,  21  R.  L  36,  41  Atl.  564,  holding  right  to  cut  ice  included  in  conveyance 
of  lots  with  icehouses. 
What  constitutes  property  or  interest  in  land. 

Cited  in  Painter  v.  Pasadena  Land  &  Water  Co.  91  Cal.  74,  27  Pac.  539.  hold- 
ing right  to  develop  marsh  land  transferrable  estate ;  Hinckel  v.  Stevens,  35  App. 
Div.  5,  64  N.  Y.  Supp.  457,  holding  right  to  take  ice  from  creek,  property  right; 
Nellis  V.  Munson,  108  N.  Y.  453,  15  N.  E.  739,  holding  easement  to  carry  water 
through  pipe  across  land  of  another  for  benefit  of  dominant  estate,  interest  in 
fee  requiring  acknowledgment. 
Damages  recoverable  for  cutting  ice. 

Cited  in  Van  Rensselaer  v.  Mould,  48  Hun,  396,  1  N.  Y.  Supp.  28,  holding  in- 
jury to  real  estate  only  recoverable  for  wrongful  taking  of  ice  from  portion 
of  navigable  river  between  land  and  dyke  built  by  state. 

Contract  right  in  artificial  condition  of  body  of  water  established  by 
grant. 

Cited  in  note  in  50  L.R.A.  838,  on  contract  right  in  artificial  condition  of  body 
of  water  established  by  grant. 
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48  AM.  REP.  658,  MURRAY  v.  NEW  YORK  li.  INS.  CO.  98  N.  Y.  814. 
Release  of  insurer  from  liability. 

Cited  in  Jones  v.  United  States  Mut.  Acci.  Asso.  92  Iowa,  652,  61  N.  W.  485, 
holding  that  one  visiting  bawdy  house  armed  is  not  exposure  to  unnecessary  dan- 
ger relieving  insurer;  Employers'  Liability  Assur.  Corp.  v.  Anderson,  5  Kan.  App. 
18,  47  Pac.  331,  holding  that  death  of  insured  by  falling  through  hole  in  bridge 
does  not  relieve  insurer  on  ground  of  exposure  to  unnecessary  danger. 

Cited  in  note  in  13   L.R.A.(N.S.)   264,  on  liability  on  policy  where  death  of 
insured  was  due  to  personal  encounter. 
—  By  death  of  insured  while  violatlnff  criminal  law. 

Cited  in  Supreme  Lodge,  K.  P.  v.  Bradley,  73  Ark.  274,  108  A.  S.  R.  38,  67 
LJtA.  770,  83  S.  W.  1055,  3  A.  &  E.  Ann.  Cas.  872,  holding  that  death  while 
retreating  from  fight  is  not  within  policy  forfeiting  same  for  death  received  in 
violation  of  criminal  law;  Prudential  Ins.  Co.  v.  Haley,  91  IlL  App.  363,  hold- 
ing shooting  of  insured  by  police  officer  few  minutes  after  robbery,  defense  to 
action  on  policy  containing  clause  relieving  insurer  in  case  of  death  by  criminal; 
Darrow  v.  Family  Fund  Soc.  136  N.  Y.  637,  15  A.  S.  R.  430,  6  LJI.A.  495,  22 
K.  E.  1093,  holding  that  death  by  suicide  is  not  violation  of  provision  in  policy 
forfeiting  same  if  assured  die  while  violating  criminal  law. 

Cited  in  reference  notes  in  49  A.  R.  469,  as  to  what  constitutes  violation  of 
law  which  will  avoid  policy  of  life  insurance;  12  A.  S.  R.  636,  on  death  of  in- 
sured in  consequence  of  violation  of  law  as  defense  to  action  on  policy. 

Cited  in  notes  in  36  A.  S.  R.  860,  861;  60  A.  S.  R.  161,  162,— on  death  of  in- 
sured in  violation  of  law;  6  L.R.A.  496,  on  effect  of  death  caused  by  crime  on 
life  insurance;  13  LJIA..  838,  on  death  resulting  from  violation  of  law  as  avoid- 
ance of  insurance  policy. 
Proximate  cause  of  death  within  policy. 

Cited  in  note  in  17  L.R.A.  754,  on  proximate  cause  of  death  within  meaning 
of  life  insurance  policy. 
Proximate  cause  in  case  of  malicious  torts. 

Cited  in  note  in  45  LJlJk.  88,  on  rule  of  proximate  cause  in  case  of  malicious 
torts. 
Validity  of  verdict. 

Cited  in  note  in  43  LJtA..  79,  on  necessity  of  unanimity  of  jury  to  validity 
of  verdict. 
Right  to  impeach  verdict. 

Cited  in  Arkansas  Midland  R.  Co.  v.  Canman,  52  Ark.  517,  13  S.  W.  280; 
Blank  v.  Hartshorn,  87  Hun,  101;  Mulligan  v.  Erie  K  Co.  99  App.  Div.  499,  91 
N.  Y.  Supp.  60;  Franke  v.  N.  W.  Taussig  Co.  48  Misc.  169,  95  N.  Y.  Supp.  212,— 
denying  right  to  attack  verdict  of  jury  when  same  warranted  by  either  of  two 
interpretations  of  evidence;  People  v.  Sullivan,  173  N.  Y.  122,  39  A.  8.  R.  682, 
63  L.R.A.  353;  65  N.  E.  989,  17  N.  Y.  Crim.  Rep.  180,  denying  right  to  impeach 
verdict  in  murder  case  by  showing  that  part  of  jury  interpreted  evidence  one 
way  and  rest  in  another. 

48  AM.  KBP.  664,  JONES  v.  BANGS,  40  OHIO  ST.  189. 
What  is  an  alteration  of  note  or  ohligatlon. 

Cited  m  Carlile  t.  Lamb,  16  Ohio  C.  0.  578,  holding  addition  of  words  ^or  or- 
der^ to  note,  material  alteration. 

Cited  in  reference  notes  in  4  A.  S.  R.  25,  on  what  constitutes  and  effect  of  ma* 
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terial  alteration  of  written  instrument;  45  A.  8.  R.  251,  on  effect  of  filling  up 
blank  for  interest  in  note. 

Cited  in  notes  in  86  A.  S.  R.  107,  on  alterations  by  co-obligor;  8$  A.  S.  R. 
114,  on  alteration  of  accommodation  paper  before  delivery  to  payee;  3  L.RJL 
726,  on  change  of  interest  clause  of  note  as  material  alteration. 

48  AM.  BEP.  €€9,  UNION  MFG.  OO.  t.  MORRISSEY,  40  OHIO  ST.  148. 
lilability  of  master  for  Injury  to  servant. 

Cited  in  Anderson  y.  Seropian,  147  CaL  201,  81  Pac  521,  holding  master  {Hrom- 
ising  to  repair,  liable  to  servant  injured  by  defect  in  machine  on  day  on  which 
promise  made;  Barbour  ▼.  Miles,  14  Ohio  C.  C.  628,  holding  master  liable  to 
servant  injured  by  defect  in  machine  of  which  latter  had  no  knowledge. 

—  Effect  of  servant's  knowledge  of  defect. 

Cited  in  Brewer  v.  Tennessee  Coal,  Iron  4  R.  Co.  97  Tenn.  616,  37  8.  W. 
649,  denying  liability  of  master  to  servant  injured  by  fall  of  walkway  from 
obvious  defect;  Chicsgo  4  0.  Coal  A  Car  Co.  v.  Normsn,  49  Ohio  St.  698,  32 
N.  £.  867,  holding  allegation  of  servant's  want  of  knowledge  of  defect  in  machine 
necessary  in  action  by  servant  against  master  for  injury  by  defect. 

—  Effect  of  master's  promise  to  repair. 

Cited  fn  notes  in  92  A.  D.  217.  on  effect  of  employer's  promise  to  repair; 
23  A.  8.  R.  885,  on  effect  of  master's  promise  to  repair  defective  machinery  on 
servant's  right  to  recover  f<Mr  injury;  40  L.R.A.  781,  783,  on  rights  of  servant  who 
continues  work  on  faith  of  master's  promise  to  remove  specifie  cause  of  danger; 
40  L.R.A.  784,  on  rationale  of  relation  between  master  and  servant  after  former 
promises  to  remove  specifie  cause  of  danger;  40  L.R.A.  796,  on  nonliability  of 
master  for  injury  to  servant  unless  tatter's  continuance  of  work  was  actually 
induced  by  master's  promise  to  protect  from  specific  cause  of  danger. 

Assumption  of  risk  by  servant. 

Cited  in  Davis  v.  Graham,  2  Colo.  App.  210,  29  Pac.  1007,  holding  risk  of 
injury  assumed  by  minor  continuing  to  use  shaft  with  notice  of  defect  in  ap- 
pliance; Eureka  Co.  v.  Bass,  81  Ala.  200,  60  A.  R.  162,  8  8o.  216;  Monarch  Min. 
4  Development  Co.  v.  De  Voe,  36  Colo.  270,  86  Pac.  633;  Rous  v.  Blodgett  &  D. 
Lumber  Co.  86  Mich.  619,  24  A.  8.  R.  102,  13  L.R.A.  728,  48  N.  W.  1092;  Toledo 
Stove  Co.  V.  Beep,  18  Ohio  O.  C.  68;  Taylor  v.  Nevada-Califomia-Oiegon  R.  Co. 
26  Nev.  416,  69  Pac.  868, — ^holding  that  risk  of  injury  is  not  assumed  by  servant's 
continuing  to  use  machine  upon  master's  promise  to  remedy  defect;  Rice  v. 
Eureka  Paper  Co.  174  N.  T.  386,  96  A.  8.  R.  685,  62  L.R.A.  611,  66  N.  £.  979, 
holding  risk  of  injury  assumed  by  servant  continuing  to  work  upon  faith  of 
master's  promise  to  repair  machine  fore  part  of  following  week;  L.  8.  4  M.  8. 
K  Co.  V.  Winslow,  10  Ohio  C.  C.  193,  holding  risk  of  injury  assumed  by  switch- 
man continuing  to  work  with  knowledge  of  defect  in  switch;  Engel  v.  Standard 
Lighting  Co.  12  Ohio  C.  O.  489,  holding  risk  of  injury  assumed  by  servant  who 
accepted  foreman's  opinion  that  no  defeet  existed  in  machine;  McGHll  v.  Cleve- 
land ft  8.  W.  Traction  Co.  79  Ohio  8t.  203,  128  A.  8.  R.  706,  19  LJLA.(NJ3.) 
793,  86  N.  E.  989,  holding  servant  assumes  risk  of  using  defective  step  ladder. 

Cited  in  reference  note  in  1  A.  8.  R.  631,  on  assumption  by  servant  of  risk 
of  defects  In  machinery  or  appliances. 
Vnukt  constitutes  contributory  negligence. 
Cited  in  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  holding  servant  not  guilty 
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of  negligence  by  changing  from  one  machine  to  another  at  command  of  foreman; 
Boss  y.  Providence  &  W.  R.  Co.  15  R.  I.  149,  1  Atl.  9,  holding  question  as  to 
negligence  of  one  in  alighting  from  train  at  night  before  same  had  reached 
station,  for  jury. 

Cited  in  note  in  4  L.R.A.  53,  on  contributory  negligence  of  servant. 
—  Continuing  work  after  master's  promise  to  remove  danger. 

Cited  in  Sapp  v.  Christie  Bros.  79  Neb.  701,  115  N.  W.  319,  holding  servant 
is  not  negligent  in  continuing  in  use  of  machine  for  reasonable  time  after 
giving  notice  of  defect  to  master. 

Cited  in  reference  note  in  60  A.  R.  158,  on  contributory  negligence  in  con- 
tinuing in  service  after  promised  time  for  remedying  defect  expired. 

Cited  in  notes  in  23  A.  S.  R.  886,  on  servant's  negligence  in  continuing  in 
service  after  master's  promise  to  repair;  40  L.R.A.  787,  789,  on  continuance  of 
work  after  master's  promise  to  remove  specific  cause  of  danger  as  contributory 
n^ligence. 
Reasonable  time  to  repair  defective  machinery. 

Cited  in  Cook  v.  Pittock  &  L.  Lumber  Co.  51  Wash.  316,  98  Pac.  1130,  holding 
that  what  constitutes  reasonable  time  to  repair  defective  machinery  is  question 
for  jury. 
Carrier's  liability  for  injury  to  passenger. 

Cited  in  note  in  61  A.  R.  604,  on  carrier's  liability  for  injury  to  passenger  by 
reason  of  premature  annoimcement  of  station. 

48  AM.  KBP.  €78,  BELL  v.  McGINNESS,  40  OHIO  ST.  204. 
Extent  of  proof  required  in  civil  action. 

Cited  in  Empire  Lumber  Co.  v.  Kiser,  92  Ga.  643,  17  S.  E.  972,  holding  pre- 
ponderance of  proof  only  required  in  civil  action  for  libel;  Finley  v.  Widner, 
112  Mich.  230,  70  N.  W.  433,  holding  justification  for  slander  must  be  proved 
by  preponderance  of  proof;  Blackmore  v.  Ellis,  70  N.  J.  L.  264,  57  Atl.  1047, 
holding  proof  of  criminal  act  made  basis  of  civil  action  for  damages  must  be 
made  by  preponderance  of  proof;  De  Veaux  v.  Clemens,  17  Ohio  C.  C.  33,  hold- 
ing preponderance  of  proof  only  required  in  action  by  colored  person  to  au- 
thorize recovery;  Fowler  v.  Wallace,  131  Ind.  347,  31  N.  £.  53  (dissenting  opin* 
ion),  on  proof  of  justification  for  slander  beyond  reasonable  doubt. 

Cited  in  reference  note  in  52  A.  R.  554,  on  proof  by  preponderance  of  evidence 
in  civil  cases. 

Cited  in  notes  in  44  A.  8.  R.  109;  91  A.  8.  R.  307,--on  degree  or  amount  of 
proof  of  justification  for  slander  or  libel  required  in  civil  cases;  10  LJEUL(N.S.) 
1052,  on  degree  of  proof  necessary  to  establish  justification  in  action  for  libel 
or  slander  charging  criminal  act. 

48  AM.  REP.  €76,  SOHUIiTZ  v.  INSUBANCB  CO.  40  OHIO  ST.  S17. 
Gonstmction  of  insurance  contract. 

Cited  in  note  in  14  E.  R.  C.  23,  on  rules  of  construction  of  contracts  of  in- 
surance. 
8nicide  as  avoiding  policy. 

Cited  in  Grand  Lodge,  I.  O.  M.  A.  v.  Wieting,  168  111.  408,  61  A.  S.  R.  123, 
48  N.  E.  59;  Northwestern  Mut.  L.  Ins.  Co.  v.  Magnire,  19  Ohio  C.  0.  502; 
Michigan  Ifot  L.  Ins.  Co.  v.  Naugle,  130  Ind.  79,  29  N.  E.  393,— holding  that 
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policy  is  not  avoided  by  suicide  of  assured  when  insane;  Pagenhardt  ▼.  Metro* 
politan  Ins.  Co.  4  Ohio  N.  P.  169,  holding  policy  avoided  by  act  of  insured  in 
cutting  throat  when  in  delirium  with  intent  to  take  life;  McCue  v.  Northwestern 
Mut.  L.  Ins.  Co.  —  L.R.A.(N.S.)  — ,  93  C.  C.  A.  71,  167  Fed.  435,  on  suicide  as 
not  relieving  insurer  unless  policy  is  taken  out  with  intention  of  defrauding 
insurer. 

Cited  in  reference  note  in  8  A.  S.  R.  885,  on  effect  of  provision  in  insurance 
policy  against  liability  for  death  by  own  hand. 

Cited  in  notes  in  12  A.  S.  R.  636,  on  death  of  insured  in  consequence  of  Tiola- 
tion  of  law  aa  defense  to  action  on  policy ;  50  A.  S.  R.  442,  on  evidence  of  suicide 
as  defense  to  action  on  insurance  policy;  84  A.  S.  R.  546,  on  insanity  of  insured 
as  affecting  defense  of  suicide;  17  L.R.A.  90,  on  effect  of  provision  avoiding  policy 
if  death  results  from  self-destruction;  35  L.R.A.  261,  on  capacity  to  understand 
the  moral  character  of  act  aa  test  in  determining  liability  on  policy  on  life 
of  one  committing  suicide;  17  L.R.A.(N.S.)  261,  on  effect  of  words  *'sane  or 
insane"  or  other  words  relating  to  mental  condition,  in  suicide  clause  in  life 
insurance  policy;  17  L.R.A.(N.S.)  264,  on  consciousness  of  moral  nature  or 
quality  of  act  as  affecting  liability  of  policy  containing  suicide  clause  while 
sane  or  insane. 
Burden  of  proof  aa  to  suicide  of  aaanred. 

Cited  in  Hardinger  v.  Modem  Brotherhood,  72  Neb.  860,  103  N.  W.  74,  hold- 
ing burden  of  proof  as  to  suicide  of  assured  upon  company  alleging  same  as 
defense  to  action  on  policy. 

Cited  in  notes  in  84  A.  S.  R.  540,  on  presumption  and  burden  of  proof  aa  to 
suicide  of  insured;  35  L.RJL.  264,  on  presumption  and  burden  of  proof  in  action 
on  policy  on  life  of  insane  person  committing  suicide. 
Presumption  and  burden  of  proof  as  to  sanity. 

Cited  in  note  in  36  L.R.A.  741,  on  presumption  and  burden  of  proof  as  to 
sanity. 

48  AM.  R£P.  681,  COOK  t.  COVRTRIGHT,  40  OHIO  ST.  248. 

Followed  without  discussion  in  Hickox  v.  Rounds,  51  Ohio  St.  56. 
What  constitutes  usury. 

Cited  in  Hibbs  v.  Union  Cent.  L.  Ins.  Co.  40  Ohio  St.  643;  Taylor  v.  Hiestand, 
46  Ohio  St.  345,  20  N.  £.  345, — holding  that  bond  bearing  interest  at  certain 
rate  per  annum,  payable  semi  annually,  is  not  usurious;  Galveston  k  H.  Invest. 
Co.  V.  Grymes,  94  Tex.  609,  63  S.  W.  860  (dissenting  opinion),  on  what  con- 
stitutes usury. 

Cited  in  note  in  46  A.  S.  R.  189,  on  usury  in  requiring  payment  of  interest 
at  frequently  recurring  periods. 
Interest  on  unpaid  Interest. 

Cited  in  Wilson  v.  Neal,  23  Fed.  129,  holding  that  bonds  stipulated  for  semi 
annual  interest  draw  interest  upon  instalments  of  interest  unpaid. 
Construction  of  statute. 

Cited  in  Ohio  College  of  Dental  Surgery  v.  Rosenthal,  45  Ohio  St.  183.  12  N. 
E.  665,  holding  statutes  relating  to  interest  are  intended  to  fix  rate  and  not 
time  of  payment;  Marvin  v.  State,  5  Ohio  N.  P.  209,  holding  thai  every  word 
in  statute  must  be  given  effect. 
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48  AM.  R£P.  685,  MAPIiB  ▼.  CINCINNATI,  H.  &  D.  B.  CO.   40  OHIO 

ST.  318. 
Judsment  affainst  agent  as  bar. 

Cited  in  Baltimore  &  O.  Teleg.  Co.  v.  Interstate  Teleg.  Co.  4  C.  C.  A.  184, 
8  U.  S.  App.  340,  54  Fed.  60  (affirming  51  Fed.  49),  on  judgment  against  agent 
as  bar  to  action  against  principal. 

Cited  in  note  in  21  L.R.A.(N.S.)   791,  on  commencing  action  or  taking  judg- 
ment against  either  undisclosed  principal  or  his  agent  aa  bar  to  subsequent  ac- 
tion against  other. 
Kttect  of  Judgment  against  one  Joint  tort  feasor  on  liability  of  other. 

Cited  in  notes  in  92  A.  S.  R.  887,  on  effect  of  unsatisfied  judgment  against 
one  wrongdoer  on  liability  of  others;  58  L.R.A.  417,  on  effect  of  judgment  against 
one  joint  tort  feasor  on  liability  of  other. 
Liability  of  undisclosed  principal. 

Cited  in  Steele  Smith  Grocery  Co.  v.  Potthast,  109  Iowa,  413,  80  N.  W.  617, 
holding  undisclosed  principal  liable  for  goods  purchased  by  agent  in  own  name 
within  scope  of  agency. 

Cited  in  note  in  2  E.  R.  C.  471,  on  election  to  hold  principal  or  agent  on  dis- 
covering undisclosed  principal. 
Election  of  remedies. 

Cited  in  Barrell  v.  Newby,  62  C.  C.  A.  382,  127  Fed.  666;  Barrie  v.  United 
R.  Co.  138  Mo.  App.  667,  119  S.  W.  1020;  Murphy  v.  Hutchinson,  93  Miss.  643, 
21  L.R.A.(N.S.)  785,  48  So.  178,  17  A.  A  E.  Ann.  Cas.  611,— on  election  of  rem- 
edies by  creditor,  at  between  principal  and  agent. 

Cited  in  reference  note  in  10  A.  S.  R.  494,  on  pursuit  of  one  remedy  as  irrevo- 
-cable  election  not  to  pursue  another. 

Imputablllty  of  fraud. 

Cited  in  note  in  12  E.  R.  C.  307,  on  imputing  servant's  or  agent's  fraud  to 
master  or  principal. 

48  AM.  REP.  687,  ANDERSON  t.  SOWARD,  40  OHIO  ST.  S25. 
Ward's  ratification  of  guardian's  act. 

Cited  in  Clark  v.  Van  Court,  100  Ind.  133,  50  A.  R.  774,  holding  contract 
ratified  by  act  of  ward  after  reaching  majority,  in  giving  guardian  receipt  for 
value  of  property  received. 

Cited  in  note  in  18  A.  S.  R.  706,  on  necessity  of  knowledge  of  nonliability  to 
infant's  ratification. 

48   AM.   REP.    68»,   PENNSYLVANIA  CO.   v.   GAIiliAGHER,   40    OHIO 

ST.   687. 
Recovery  for  negligent  Injuries. 

Cited  in  Chicago  Terminal  Transfer  R.  Co.  v.  Vandenberg,  164  Ind.  470,  73 
N.  E.  990,  holding  servant  of  railroad  company  which  uses  tracks  of  another 
^sompany  under  contract,  entitled  to  recover  for  negligent  injuries  by  latter 
company;  Kelly  v.  Tyra,  103  Minn.  176,  17  L.R.A.(N.S.)  334,  114  N.  W.  750, 
holding  rooing  contractor  liable  for  negligent  injurj  to  servant  of  subcon- 
tractor. 

Cited  in  note  in  22  L.R.A.  664,  on  assumption  of  risks  of  service  by  one  assist- 
ing at  request  of  one  in  authority. 
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Liability  for  acts  of  or  injury  to  aasisttiis  servant. 

ated  in  HoUidge  t.  Duncan,  199  Mass.  121,  85  N.  £.  186,  17  LJEUL(N.a) 
982,  holding  owner  of  cart  liable  for  injury  to  third  person  caused  by  negligeaoe 
of  one  called  by  driver  to  assist  him;  Kniceley  v.  West  Virginia  Midlsnd  R. 
Co.  64  W.  Va.  278,  17  L.RJl.(N.S.)  870,  61  8.  £.  811,  holding  assistant  em- 
ployed by  servant  is  servant  of  master. 
liiability  of  railroad  for  medical  services  for  employee. 

Cited  in  Terrs  Haute  Ai  I.  R.  Co.  v.  McMurray,  98  Ind.  358,  49  A.  K  752,  hold- 
ing railroad  company  liable  for  services  of  physician  employed  by  conductor  to 
attend  injured  brakeman. 

48  AM.  RBP.  69S,  IJI^STERN  V.  TBIiEO.  OO.  v.  PENDLSTON,  95  IND. 

IS. 
Validity  of  statutes. 

Cited  in  Harvey  v.  Huffman,  39  Fed.  646,  holding  statute  regulating  sale  of 
meat,  valid;  Standard  Oil  CO.  v.  Combs,  96  Ind.  179,  49  A.  R.  156,  holding  stat- 
ute taxing  in  Indiana  stores  owned  by  citizen  of  another  state  but  remaining 
in  Indiana  to  be  finished,  valid;  Western  U.  Teleg.  Co.  v.  Meredith,  96  Ind.  93; 
Western  U.  Teleg.  Co.  v.  Ferris,  103  Ind.  91,  2  N.  E.  240,— holding  statute 
imposing  penalty  upon  telegraph  company  for  delay  in  delivery  of  messages, 
valid;  Hockett  v.  State,  105  Ind.  250,  55  A.  R.  201,  5  N.  E.  178,  holding  stat^ 
ute  limiting  price  for  telephones,  valid;  Graffty  v.  Rushville,  107  Ind.  502,  57 
A.  R.  128,  8  N.  £.  609,  holding  statute  requiring  license  to  peddle,  valid;  Brech- 
bill  V.  Randall,  102  Ind.  528,  52  A.  R.  695,  1  N.  E.  362;  New  v.  Walker,  108 
Ind.  365,  58  A.  R.  40,  9  N.  E.  386, — ^holding  state  law  requiring  vendor  of  patent 
to  file  in  county  clerk's  office  copy  of  letters  patent,  valid;  Eastznan  v.  State,  109 
Ind.  278,  58  A.  R.  400,  10  N.  E.  97,  holding  statute  regulating  practice  of 
medicine,  valid. 

Cited  in  notes  in  62  A.  S.  R.  290,  on  state)  regulation  of  rates  of  charges; 
24  L.R.A.  165,  166,  on  state  regulation  of  business  of  interstate  telegraph  and 
telephone  companies;  31  L.R.A.  799,  on  police  regulation  of  electric  companies; 
31  L.RJL  802,  on  police  r^^lation  of  operation  of  electric  lines;  81  L.R.A.  807,. 
on  limitations  of  police  power  by  statutes  imposing  penalties  on  telegraph  com- 
panies for  not  transmitting  and  delivering  messages  properly. 
Right  to  recover  penalty  for  nondelivery  of  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Cobbs,  47  Ark.  344,  58  A.  R.  756,  1  S.  W- 
558,  holding  sender  entitled  to  recover  penalty  imposed  for  delay  in  delivery^ 
of  telegram  whether  damages  are  suffered  or  not;  Western  U.  Teleg.  Co.  v. 
Taylor,  84  Ga.  408,  8  L.R.A.  189,  11  S.  E.  396,  holding  action  for  penalty  for 
nondelivery  of  telegram,  not  barred  by  acceptance  of  payment  for  loss  sustained. 

Cited  in  reference  note  in  51  A.  S.  R.  73,  on  liability  of  telegraph  company 
for  failure  to  deliver  message. 
liimits  for  delivery  of  telegram. 

Cited  in  note  in  34  L.R.A.  433,  on  limits  for  delivery  of  telegrams. 
Who  entitled  to  recover  for  delay,  or  nondelivery  of  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Reed,  96  Ind.  195;  Western  U.  Teleg.  Co. 
V.  Kinney,  106  Ind.  468,  7  K.  E.  191;  Western  U.  Teleg.  Co.  v.  Brown,  108  Ind. 
538,  8  N.  E.  171,— holding  sender  only  entitled  under  sect.  4176  Ind.  Rev. 
Statutes  to  recover  damages  for  delaj  in  transmission  of  telegrams;  Western 
U.  Tel^.  Co.  V.  McEibben,  114  Ind.  511,  14  N.  B.  894;  Western  U.  T^leg.  Co. 
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y.  Moore,  12  Ind.  App.  136.  54  A.  8.  R.  616,  39  N.  E.  874,— holding  sendee  of 
message  entitled  to  recover  damages  for  nondelivery;  Western  U.  Teleg.  Co^ 
V.  Troth,  43  Ind.  App.  7,  84  N.  E.  727,  holding  real  party  in  interest  may  re- 
cover penalty  for  nondelivery  of  telegram. 

liiabillty  of  telegraph  company  for  penalty. 

Oited  in  Julian  v.  Western  U.  Teleg.  Go.  98  Ind.  327,  holding  that  no  penalty 
is  incurred  where  telegraph  company  delivers  telegrams  with  reasonable  prompt- 
ness in  order  of  reception;  Western  U.  Teleg.  Co.  v.  Carter,  156  Ind.  531,  60* 
N.  K  305,  holding  that  telegraph  company  failing  to  deliver  at  point  outside- 
state,  message  sent  from  point  within  state,  is  not  subject  to  penalty  imposed 
by  laws  of  state  from  which  sent. 
—  Power  of  telegraph  company  to  relieve  Itself  from  penal  liability. 

Cited  in  note  in  71  A.  D.  473,  on  power  of  telegraph  company  to  relieve  itself 
by  stipulation  from  penal  statutory  liability. 
Gonstruction  of  penal  statute. 

Cited  in  Hadley  v.  Western  U.  Teleg.  Co.  116  Ind.  191,  15  N.  E.  846,  holding^ 
that  statute  imposing  penalty  for  delay  in  transmission  of  messages  must  be 
strictly  construed;  Western  U.  Teleg.  Co.  v.  Bierhaus,  8  Ind.  App.  563,  36  N. 
£.  161,  holding  that  liquidated  damages  are  not  given  by  statute  imposing^ 
penalty  for  unlawful  disclosure  of  telegram;  Southern  R.  Co.  v.  Melton,  133  Ga. 
277,  66  S.  E.  665,  on  penalty  as  recovery  for  violation  of  public  duty  and  not 
for  breach  of  contract, 
lilability  to  penalty  for  operation  of  trains  beyond  certain  speed. 

Cited  in  Hammond  v.  New  York,  C.  &  St.  L.  R.  Co.  5  Ind.  App.  52,  31  N.  E. 
817,  sustaining  power  of  city  to  enforce  ordinance  imposing  penalty  for  operatiou 
of  trains  beyond  certain  speed  within  city  limits. 
Extra  territorial  effect  of  statute. 

Cited  in  Providence  Coal  Co.  v.  Providence  A  W.  R.  Co.  16  R.  I.  803,  4  AtL 
394,  holding  statute  forbidding  discrimination  in  rates  by  common  carrier,  ap- 
plicable to  contracts  made  in  state  for  shipments  to  another  state. 

Cited  in  note  in  39  L.  ed.  U.  S.  539,  on  state  taxation  as  regulation  of  inter> 
state  commerce. 
Failure  to  present  claim  as  bar  to  action. 

Cited  in  Western  U.  Teleg.  Ca  v.  Scircle,  103  Ind.  227,  2  N.  E.  604,  holding^ 
right  of  action  for  failure  to  deliver  telegram  lost  by  failure  to  present  claim 
within  prescribed  time. 
Police  power  of  legislatnre. 

Cited  in  Eastman  v.  State,  109  Ind.  278,  68  A.  R.  400,  10  N.  E.  97,  holding 
legislature  empowered  to  regulate  practice  of  medicine  and  surgery. 

48  AM.  RBP.  700,  MORRIS  v.  STATE,  95  IND.  7S. 
What  constitutes  * 'extortion." 

Cited  in  note  in  116  A.  S.  R.  466,  on  letter  sent  as  joke  as  extortion. 
Right  to  instmctlon  to  Jury. 

Cited  in  Banks  v.  State^  157  Ind.  190,  60  N.  E.  1087,  holding  party  introducing 
evidenoe  to  sustain  defense  in  criminal  action  entitled  to  have  jury  instructed 
on  law  in  relation  thereto. 
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48  AM.  BEP.  704,  PORTER  ▼.  JACKSON,  95  IND.  210. 
liiablllty  of  one  accepting:  devise  burdened  with  conditions. 

Cited  in  Hunkypillar  v.  Harrison,  59  Ark.  453,  27  S.  W.  1004,  holding  accept- 
ance of  devise  charged  with  payment  of  annuity  from  proceeds  of  property, 
creates  liability  only  to  extent  of  proceeds;  Hayes  v.  Sykes,  120  Ind.  180,  21 
N.  E.  1080,  holding  that  devisees  do  not  become  personally  liable  for  debts, 
tinder  direction  to  pay  debts  from  land  if  personal  property  insufficient;  Watt 
V.  Pittman,  125  Ind.  168,  25  N.  E.  191,  holding  devisee  accepting  devise  bound 
to  support  one  whose  support  charged  on  land;  Schnell  v.  Schnell,  39  Ind.  App. 
556,  80  N.  E.  432,  holding  will  charging  devisee  and  legatee  with  payment  of 
testator's  debts,  when  accepted,  makes  her  personally  liable  for  partnership 
<iebt  of  testators;  Wyckoflf  v.  Wyckoff,  48  N.  J.  Eq.  113,  21  Atl.  287,  holding 
devisee  accepting  devise  charged  with  annuity,  bound  to  pay  same;  Warner  v. 
Bullen,  123  111.  App.  138;  Jennings  v.  Sturdevant,  140  Ind.  641,  40  N.  E.  61; 
Case  V.  Hall,  62  Ohio  St.  24,  25  L.R.A.  766,  38  N.  E.  618;  Hodges  v.  Phelps, 
65  Vt.  303,  26  Atl.  625, — holding  devisee  accepting  devise  charged  with  payment 
of  legacy,  persimally  liable  to  pay  same;  Eikman  v.  Landwehr,  43  Ind.  App. 
724,  88  N.  E.  105  (dissenting  opinion),  on  liability  of  one  accepting  devise 
burdened  with  charge. 

Cited  in  notes  in  129  A.  S.  R.  1058,  1059,  1061,  1063,  on  personal  liability  of 
devisees  for  charges  imposed  by  the  will;  30  L.R.A.(N.S.)  826,  on  ranedies  for 
enforcement  of  legacy  charged  upon  devise. 
When  legacy  is  a  charge  on  land. 

Cited  m  Davidson  v.  Coon,  125  Ind.  497,  9  L.RJL.  584,  25  N.  E.  601,  holding 
legacy  to  son  to  be  made  out  of  estate,  charged  on  land. 

Cited  in  note  in  9  L.R.A.  585,  on  acceptance  of  devise  as  creating  charge  oo 
land. 

48  AM.  REP.  718,  WESTERN  U.  TELEG.  OO.  ▼.  JONES,  95  IND.  SS8. 
Reasonableness  and  Talidity  of  rules  or  stipulations  as  to  presentation 
of  claims. 

Cited  in  Case  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  11  Ind.  App.  517,  39  N.  E. 
426,  holding  provision  in  bill  of  lading  fixing  at  10  days  time  in  which  notice 
of  loss  may  be  given  carrier,  reasonable;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Ragsdale, 
14  Ind.  App.  406,  42  N.  E.  1106  (dissenting  opinion),  on  validity  of  stipulation 
limiting  time  for  presentation  of  claim  for  damages. 
—  Of  telegraph  companies. 

Cited  in  Johnston  v.  Western  U.  Teleg.  Co.  33  Fed.  362,  holding  rule  requiring 
claims  against  telegraph  company  for  errors  to  be  presented  within  thirty  days, 
unreasonable;  Western  U.  Teleg.  Co.  v.  Dunfield,  11  Colo.  335,  18  Pac.  34,  hold- 
ing stipulation  requiring  claims  against  telegraph  company  for  delay  in  delivery 
of  messages  to  be  presented  within  thirty  days,  reasonable;  Western  U.  Teleg. 
Co.  V.  Cobbs,  47  Ark.  344,  58  A.  R.  756,  1  S.  W.  558;  Hill  v.  Western  U.  Teleg. 
Co.  85  Ga.  425,  21  A^  S.  R.  166,  11  S.  E.  874;  Western  U.  Teleg.  Co.  v.  Wilson, 
108  Ind.  308,  9  N.  E.  172;  Western  U.  Teleg.  Co.  v.  Trumbull,  1  Ind.  App.  121, 
27  N.  E.  313;  Montgomery  v.  Western  U.  Teleg.  Co.  50  Mo.  App.  591;  Broom 
v.  Western  U.  Teleg.  Co.  71  S.  C.  506,  51  S.  E.  259,  4  A.  &  E.  Ann.  Caa.  611; 
Western  U.  Teleg.  Co.  v.  Greer,  115  Tenn.  368,  1  L.R.A.(N.S.)  525,  89  S.  W.  327. 
— ^holding  stipulation  in  contract  requiring  claims  for  damages  for  failure  to 
deliver  telegrams  to  be  made  within  sixty  days,  reasonable. 
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Cited  in  reference  note  in  26  A.  S.  R.  35,  on  validity  of  stipulation  limiting 
time  for  claiming  damages  against  telegraph  companies. 

Cited  in  note  in  71  A.  D.  471,  on  validity  of  condition  as  to  presentation  of 
claim  against  telegraph  company  within  certain  time. 
Reasonableness  of  rules  of  telegraph  company  generally. 

Cited  in  Western  U.  Teleg.  Co.  v.  Moore,  12  Ind.  App.  136,  54  A.  S.  R.  515, 
39  N.  E.  874,  holding  rule  of  tel^praph  company  limiting  free  delivery  districts, 
reasonable;  Western  U.  Teleg.  Co.  v.  McGuire,  104  Ind.  130,  54  A.  R.  296,  2 
K.  E.  201,  holding  rule  of  telegraph  company  requiring  deposit  by  senders  of 
messages  requiring  answers,  reasonable. 
Effect  of  failure  to  present  claim  within  required  time. 

Cited  in  Arkansas  &  L.  R.  Co.  v.  Stroude,  77  Ark.  109,  113  A.  S.  R.  130, 
91  S.  W.  18,  holding  that  failure  to  present  claim  within  stipulated  time  will 
not  bar  action,  where  delay  caused  by  misleading  statements  of  agent;  Western 
U.  Teleg.  Co.  v.  Scircle,  103  Ind.  227,  2  N.  E.  604,  holding  claim  against  telegraph 
company  not  presented  within  stipulated  time,  barred. 
Application  and  effect  of  condition  as  to  presentation  of  claims. 

Cited  in  Western  U.  Teleg.  Co.  v.  McKibben,  114  Ind.  611,  14  N.  E.  894, 
holding  that  sendee  of  telegram  is  not  bound  by  condition  in  contract  requiring 
claim  to  be  presented  within  specified  time;  Western  U.  Teleg.  Co.  v.  Yopst, 
118  Ind.  248,  3  L.R.A.  224,  20  N.  E.  222,  holding  stipulation  requiring  presenta- 
tion of  claim  for  damages  within  sixty  days  after  sending  message,  inapplicable 
in  case  of  failure  to  transmit;  Kirby  v.  Western  U.  Teleg.  Co.  7  S.  D.  623,  30 
L.R.A.  621,  65  N.  W.  37,  holding  that  statutory  duty  of  tel^praph  company  to 
transmit  messages  is  not  affected  by  regulation  requiring  presentation  of  claim 
within  60  days. 
Validity  of  limitation  or  exemption  of  telegraph  company  from  liability. 

Cited  in  Western  U.  Teleg.  Co.  v.  Meredith,  95  Ind.  93,  holding  contract 
exempting  telegraph  company  from  all  liability,  void;  Mathis  v.  Western  U. 
Teleg.  Co.  94  Ga.  338,  47  A.  S.  R.  167,  21  S.  E.  564  (dissenting  opinion),  on 
validity  of  limitation  on  liability  of  telegraph  company. 

Cited  in  note  in  3  L.ILA.  224,  on  right  of  telegraph  company  to  limit  lia- 
bility. 
Action  against  telegraph  company  for  statutory  penalty. 

Cited  in  Western  U.  Teleg.  Co.  v.  Troth,  43  Ind.  App.  7,  84  N.  E.  727,  on 
sufficiency  of  complaint  in  action  against  telegraph  company  to  recover  penalty. 

Cited  in  note  in  3  L.R.A.  225,  on  pleadings  in  action  against  telegraph  com- 
pany for  statutory  penalty. 

48  AM.  REP.  719,  TERRE  HAufs  &   I.  R.  CO.  t.  GRAHAM,  95  IND. 

286. 
liiability  for  injury  to  or  death  of  trespasser  or  licensee. 

Cited  in  Jordan  v.  Grand  Rapids  &  I.  R.  Co.  162  Ind.  464,  102  A.  S.  R.  217, 
70  N.  E.  524,  denying  liability  of  railroad  company  for  death  of  child  falling 
from  top  of  box  car;  Brannen  v.  Kokomo,  G.  &  J.  Gravel  Road  Co.  115  Ind.  115, 
7  A.  S.  R.  411,  17  N.  E.  202,  holding  turnpike  company  not  guilty  of  wilful 
Injury  by  act  of  keeper  in  lowering  gate,  thereby  injuring  occupant  of  vehicle 
ior  attempt  to  drive  through  without  payment. 


Digitized 


by  Google 


48  AM.  REP.]  NOTSS  ON  AMBBICAN  BBPORTS.  700 

—  On  railroad  track* 

ated  in  Cleveland,  C.  0.  A  St  L.  R.  Co.  ▼.  Taxtt,  la  C.  C.  A.  618,  24  U.  S. 
App.  489,  64  Fed.  823,  denying  liability  of  railroad  company  for  negligent  injury 
to  one  walking  on  track  for  0¥m  convenience;  Brooks  v.  Pittsburgh,  C.  C.  &. 
St  L.  R.  Co.  158  Ind.  62,  02  N.  £.  694,  denying  liability  of  railroad  company 
for  running  down  passenger  alighting  in  yards  to  walk  to  street;  Chicago,  St. 
L.  &  P.  R.  Co.  V.  Nash,  1  Ind.  App.  298,  27  N.  E.  564,  denying  liability  of  rail- 
road company  for  killing  unattended  horse  at  crossing  in  absence  of  proof  that 
act  wilful;  Cleveland,  C.  C.  k  St.  L.  R.  Co.  ▼.  Adair,  12  Ind.  App.  569,  39  N. 
£.  672,  denying  liability  of  railroad  company  for  death  of  child  walking  on 
track  at  point  where  no  street  exists;  Louisville,  E.  &  St  L.  Consol.  R.  Co.  v. 
Lohges,  6  Ind.  App.  288,  33  N.  E.  449;  Hancock  v.  Lake  Erie  &  W.  R.  Co.  21 
Ind.  App.  10,  51  N.  E.  369;  Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Ferrell,  39  Ind. 
App.  515,  78  N.  E.  988;  Dull  v.  Cleveland,  G.  C.  &  St.  L.  R.  Co.  21  Ind.  App, 
571,  52  N.  E.  1013,— denying  liability  of  railroad  company  for  negligently  run- 
ning down  child  playing  cm  track;  Manlove  v.  Cleveland,  C.  C.  &  St  L.  R.  Co. 
29  Ind.  App.  694,  65  N.  E.  212,  denying  liability  of  railroad  company  for  run- 
ning down  one  walking  on  track  carrying  umbrella  in  front  of  her;  Ward  v. 
Southern  P.  Co.  25  Or.  433,  23  L.R.A.  715,  36  Pac.  166,  denying  liability  of  rail- 
road company  for  death  of  child  trespassing  upon  track;  Ivens  v.  Cincinnati, 
W.  ft  M.  R.  Co.  103  Ind.  27,  2  N.  E.  134,  holding  one  trespassing  on  track  not 
entitled  to  recover  for  negligent  injuries  on  ground  of  failure  to  give  statutory 
signals;  Palmer  v.  Chicago,  St  L.  ft  P.  R.  Co.  112  Ind.  250,  14  N.  E.  70;  St. 
Louis,  I.  M.  ft  S.  R.  Co.  v.  Monday,  49  Ark.  257,  4  S.  W.  782,— denying  liability 
of  railroad  company  for  negligent  injuries  to  trespasser  on  track;  Krenzer  v. 
Pittsburg,  C.  C.  ft  St  L.  R.  Co.  151  Ind.  587,  68  A.  S.  R.  252,  .52  N.  E.  220 
(dissenting  opinion),  on  liability  of  railroad  company  for  killing  of  trespasser 
on  track;  Palmer  v.  Oregon  Short  Line  R.  Co.  34  Utah,  466,  98  Pac.  689,  16  A. 
ft  E.  Ann.  Cas.  229,  holding  that  no  active  duty  rests  upon  railroad  company  to 
keep  lookout  for  trespassing  children;  Eraser  v.  South  ft  North  Ala.  R.  Co. 
81  Ala.  185,  60  A.  R.  145,  1  So.  85,  to  point  that  omission  to  discover  trespasser 
and  give  statutory  signals  is  not  negligence  per  se. 

Cited  in  notes  in  25  L.R.A.  289,  on  duty  to  maintain  lookout  for  trespassers 
on  track;  21  LJl.A.(N.S.)  439,  as  to  whether  wantonness  or  wilfulness  may  be 
predicated  of  omission  of  a  duty  before  discovery  of  person  in  peril  on  track. 

—  On  street  car  track. 

Cited  in  Ohio  ft  M.  R.  Co.  v.  Walker,  113  Ind.  196,  3  A.  S.  R.  638,  15  N.  E. 
234,  holding  one  walking  along  track  in  street  entitled  to  recover  for  negligent 
injury. 
Right  to  assume  that  one  in  danger  will  protect  himself. 

Cited  in  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v.  Long,  112  Ind.  166,  13  N.  E. 
669;  Pennsylvania  Co.  v.  Meyers,  136  Ind.  242,  36  N.  E.  32;  Pittsburgh,  C.  C. 
ft  St  L.  R.  Co.  V.  Judd,  10  Ind.  App.  213,  37  N.  E.  775,— holding  engineer  of 
train  entitled  to  assume  that  one  on  track  ahead  of  train  will  step  aside. 
What  constitutes  negligence. 

Cited  in  Louisville  ft  N.  R.  Co.  y.  Cronbach,  12  Ind.  App.  666,  41  N.  £.  15, 
holding  one  guilty  of  negligence  in  crossing  track  in  front  of  engine  ready  to 
move  at  any  moment;  Bodell  ▼.  Brazil  Block  Coal  Co.  25  Ind.  App.  654,  58  N. 
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£.  856,  holding  master  guilty  of  negligence  in  failing  to  furnish  servant  safe 
appliances;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Miller,  149  Ind.  490,  49  N.  £. 
445,  holding  that  railroad  company  attempting  to  stop  train  to  avoid  striking 
carriage  is  not  guilty  of  wilful  negligence. 

Cited  in  reference  note  in  4  A.  S.  R.  192,  as  to  whether  running  train  at  un- 
luual  rate  of  speed  is  negligence  towards  one  unlawfully  on  track. 
Contributory  negligence  as  bar. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Crawford,  89  Ala.  240,  8  So.  243,  as  to  when 
contributory  negligence  does  not  bar  recovery. 

Cited  in  notes  in  40  A.  S.  R.  817;  12  L.R.A.  281, — as  to  when  contributory 
x^^ligence  will  not  bar  a  recovery. 
lilability  ior  careless  act. 

Cited  in  State  v.  Vanderbilt,  116  Ind.  11,  9  A.  S.  R.  820,  18  N.  E.  266,  holding 
rule  requiring  pupils  to  pay  for  careless  destruction  of  school  property,  un- 
reasonable. 
Recovery  under  pleadings. 

Cited  in  Miller  v.  Miller,  17  Ind.  App.  605,  47  N.  £.  338,  sustaining  right  to 
recover  for  negligent  burning  under  allegation  that  defendant  wrongfully  set 
fire  to  straw;  O'Brien  v.  Loomis,  43  Mo.  App.  29,  denying  right  to  recover  of 
10-year  old  child  for  wilful  shooting,  in  absence  of  allegation  of  intentional 
shooting;  Greathouse  v.  Croan,  4  Ind.  Terr.  668,  76  S.  W.  273,  holding  instruc- 
tion that  plaintiff  may  recover  for  intentional  shooting  upon  aUegation  that 
injury  resulted  from  careless  use  of  gun,  error;  Pennsylvania  Co.  v.  Smith,  98 
Ind.  42,  holding  that  wilful  injury  is  not  charged  by  allegation  of  reckless- 
ness. 
Allegation  or  instruction  as  to  negligence. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Schmidt,  106  Ind.  73,  5  N.  £.  684; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E.  807,--^olding  alle- 
viation of  wilful  conduct  of  employees  of  company  in  opiating  train  without  sig- 
nals, bad  on  d^nurrer,  there  being  no  averment  of  want  of  contributory  negli- 
gence; Jerolman  v.  Chicago,  G.  W.  R.  Co.  108  Iowa,  177,  78  N.  W.  855,  holding 
instruction  that  passenger  in  order  to  recover  for  injuries  must  have  been  free 
-from  all  fault,  error  as  holding  him  to  extraordinary  care. 

Cited  in  note  in  69  L.R.A.  601,  on  right  to  recover  for  ordinary  negligence 
under  allegation  of  gross,  wilful,  or  wanton  negligence,  or  vice  versa. 

48  AM.  lOIP.  737,  GRAVES  ▼.  THOBfAS,  95  IND.  861. 
Liability  for  injury  to  trespasser  or  licensee. 

Cited  in  Grant  v.  Sunset  Teleph.  &  Teleg.  Co.  7  Cal.  App.  267,  94  Pac.  368, 
on  duty  owed  to  licensee;  Carskaddon  v.  Mills,  5  Ind.  App.  22,  31  N.  E.  559, 
denying  liability  of  lot  owner  for  injuries  to  horse  by  wire  stretched  across  lot 
which  public  was  permitted  to  use;  Sisk  v.  Crump,  112  Ind.  504,  2  A.  S.  R.  213, 
14  N.  E.  381,  holding  one  maintaining  loosely  strung  wire  fence  along  highway, 
liable  to  horse  hurt  while  lawfully  feeding  in  street;  Indianapolis  v.  Enmielman, 
108  Ind.  530,  58  A.  R.  65,  9  N.  E.  155,  holding  city  leaving  unguarded  hole  for 
bridge  at  place  where  children  are  accustomed  to  play,  liable  for  death  of  child 
l>y  drowning;  Penso  v.  McCormick,  125  Ind.  116,  21  A.  S.  R.  211,  9  L.R.A.  313, 
-26  N.  E.  156,  holding  mill  owner  permitting  children  to  play  in  unindoeed  lot, 
itaUe  for  failure  to  protect  them  from  injury  from  mound  of  hot  ashes;  Lepnick 
T.  Oaddis,  72  Miss.  200,  48  A.  S.  R.  647,  26  L.R.A.  686,  16  So.  213,  holding  owner 
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of  store  inviting  people  to  cross  vacant  lot  liable  for  failure  to  cover  old  eistem; 
Westfleld  Gas  ft  Mill.  Co.  v.  Abemathy,  8  Ind.  App.  73,  36  N.  E.  399,  holding 
one  negligently  leaving  open  ditch  dose  to  beaten  track  liable  for  resulting  in- 
juries; Monroe  v.  Atlantic  Coast  Line  R.  Co.  161  N.  C.  374,  27  L.RJL(N.S.)  193, 
66  8.  E.  316,  holding  owner  of  vacant  lot  not  liable  to  permissive  user  of  path 
across  same,  for  pitfall  or  obstruction  which  has  remained  there  continuously 
for  two  years. 

Cited  in  reference  note  in  1  A.  S.  R.  490,  on  liability  of  landowner  for  injuricR 
to  persons  coming  on  premises. 

Cited  in  notes  in  69  A.  R.  27,  on  recovery  for  injuries  received  by  defendant's- 
maintenance  of  dangerous  machinery  on  premises;  16  L.R.A.  460,  on  liability  for 
injuries  sustained  on  private  roads;  26  L.R.A.  692,  on  devotion  to  public  use  of 
private  property  in  dangerous  condition;  13  L.R.A.(N.S.)  1127,  on  duty  of 
owner  of  land  which  licensees  are  accustomed  to  cross,  to  guard  against  injuries 
in  consequence  of  changes  in  the  conditions. 

Distinguished  in  Evansville  &  T.  H.  R.  Co.  v.  Griffin,  100  Ind.  221,  50  A.  R. 
783,  holding  that  owner  permitting  another  for  his  own  convenience  to  cros* 
his  land,  not  liable  for  injuries  due  to  falling  into  well. 

—  On  railFoad  track. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Simons,  168  Ind.  333,  79  N.  E. 
911,  denying  liability  of  railroad  ciHupany  to  child  crossing  tracks  and  injured 
by  catching  foot  in  frog  of  switch;  Cleveland,  C.  C.  St.  L.  R.  Co.  v.  Adair,  12 
Ind.  Ai^.  669,  39  N.  E.  672,  denying  liability  of  railroad  company  for  death  of 
seven  year  old  boy  walking  on  track  at  point  where  no  street  existed;  Phipps  v. 
Oregon  R.  ft  Nav.  Co.  161  Fed.  376,  holding  company  permitting  public  for  !.'> 
years  to  cross  track,  liable  for  injuries  resulting  from  dangerous  excavation; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Phillips,  112  Ind.  69,  2  A,  S.  R.  156,  13  N.  E.  132, 
holding  railroad  company  maintaining  tracks  in  street  liable  to  one  injured  by 
defect  in  track;  McConkey  v.  Oregon  R.  &  Nav.  Co.  36  Wash.  55,  76  Pac.  526, 
holding  railroad  company  permitting  public  to  use  bridge  not  liable  to  one  there- 
on  for  own  convenience  and  injured  by  hole  left  while  repairing  bridge. 

Cited  in  reference  note  in  4  A.  S.  R.  526,  on  trespasser's  right  to  exact  care 
from  railroad  company. 

—  On  turntable. 

Cited  in  Chicago  &  E.  R.  Co.  v.  Fox,  38  Ind.  App.  268,  70  N.  E.  81,  holding 
question  as  to  liability  of  railroad  company  for  injury  to  children  playing  on 
turn  table,  for  jury. 

48  AM.  KBP.  730,  POLAND  v.  MILLGR,  95  IND.  887. 
Implied  warranty  of  fitness. 

Cited  in  Sinker,  D.  ft  Co.  v.  Kidder,  123  Ind.  628,  24  N.  E.  341,  holding  war- 
ranty of  fitness  implied  in  sale  of  boiler;  Conant  v.  National  State  Bank,  121 
Ind.  323,  22  N.  E.  250,  holding  warranty  of  fitness  implied  in  sale  by  manufac- 
turer of  machinery  to  make  flour;  Bushman  v.  Taylor,  2  Ind.  App.  12,  50  A. 
S.  R.  228,  28  N.  E.  97,  holding  covenant  of  fitness  implied  in  sale  of  brick  by 
manufacturer;  Weller  v.  Bectell,  2  Ind.  App.  228,  28  N.  E.  333,  holding  war- 
ranty of  fitness  implied  in  sale  of  nursery  trees;  Coyle  ▼.  Baum,  3  Okla.  695,. 
41  Pac.  389,  holding  warranty  that  oats  fit  implied  in  sale  for  feeding  livery 
liorMt;  Gold  Ridge  Min.  Ca  t.  Tallmadge,  44  Or.  34,  102  A.  S.  R.  602,  74  Pac 
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325,  holding  covenant  that  water  fit  for  purpose  implied  in  contract  to  deliver 
water  for  use  for  mining  purposes. 

Cited  in  reference  note  in  58  A.  R.  739,  on  implied  warranty  on  sale  of  goods. 

Cited  in  notes  in  102  A.  S.  R.  617,  on  implied  warranty  of  quality  on  sale  of 
goods  by  manufacturer  for  particular  purpose;  22  L.R.A.  192,  on  implied  war- 
ranty of  fitness  of  articles  by  one  manufacturing  them  for  special  purpose. 
Measure  of  damages  for  breach  of  warranty. 

Cited  in  Springfield  Mill.  Co.  v.  Barnard  &  L.  Mfg.  Co.  26  C.  C.  A.  389,  49 
U.  S.  App.  438,  81  Fed.  261,  holding  consequential  damages  recoverable  for 
breach  of  warranty  in  machinery;  Accumulator  Co.  v.  Dubuque  Street  R.  Co.  12 

C.  C.  A.  37,  27  U.  S.  App.  364,  64  Fed.  70,  holding  cost  incurred  in  construct- 
ing shifting  devices  necessary  for  installation  of  storage  battery  system,  recov- 
erable  against  vendor  of  storage-battery  plant  for  breach  of  warranty  of  fitness. 
Waiver  of  right  to  recover  for  breach  of  warranty. 

Cited  in  Elwood  Planing  Mills  Co.  v.  Harting,  21  Ind.  App.  408,  52  N.  E.  621,. 
holding  right  to  recover  damages  for  furnishing  lumber  of  inferior  quality  not 
lost  by  using  same  without  knowledge  of  condition. 

Cited  in  note  in  24  L.R.A.(N.S.)  238,  on  failure  to  inspect  or  test  as  waiver 
of  express  warranty. 
Right  to  new  trial  for  erroneous  instruction. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Collins,  168  Ind.  467,  80  N.  E. 
415;  Island  Coal  Co.  v.  Neal,  15  Ind.  App.  15,  42  N.  E.  953,— denying  right  to 
new  trial  for  erroneous  instruction  where  jury  not  misled;  Citizens*  Street  R. 
Co.  Y.  Hamer,  29  Ind.  App.  426,  62  N.  E.  658,  holding  that  defective  instruction 
is  not  ground  for  new  trial  where  verdict  clearly  upon  evidence 

48  AM.  R£P.  738,  STATE  ▼.  MARKINS,  95  IND.  464. 
Proof  of  prior  unlawful  acts. 

Cited  in  Higgins  v.  State,  157  Ind.  57,  60  N.  E.  685,  holding  evidence  of  prior 
solicitation  of  bribes  in  matter  of  street  franchise  admissible  in  prosecution 
for  solicitation  of  bribe  for  another  franchise. 
— >  Illicit  intercourse. 

Cited  in  Shewalter  v.  Bergman,  123  Ind.  155,  23  N.  E.  686,  holding  prior  acts- 
of  sexual  intercourse  provable  on  prosecution  for  sednction;  Marks  y.  State, 
101  Ind.  353;  Ramey  v.  State,  127  Ind.  243,  26  N.  E.  818;  Gemmill  v.  State,  Iff 
Ind.  App.  164,  43  N.  E.  909, — holding  other  acts  of  intercourse  provable  in 
bastardy  proceedings;  State  v.  Smith,  108  Iowa,  440,  79  N.  W.  115,  holding 
other  acts  of  unlawful  intercourse  provable  on  prosecution  for  adultery;  State 
V.  Hurd,  101  Iowa,  391,  70  N.  W.  613;  State  v.  Trusty,  122  Iowa,  82,  97  N.  W. 
989;  People  v.  Grauer,  12  App.  Div.  464,  42  N.  Y.  Supp.  721;  People  v.  Flaherty. 
27  App.  Div.  535,  50  N.  Y.  Supp.  674;  State  v.  Borchert,  68  Kan.  360,  74  Pac. 
1108, — ^holding  evidence  of  prior  acts  of  intercourse  admissible  on  prosecution 
for  rape;  Boyd  v.  State,  81  Ohio  St.  239,  135  A.  S.  R.  781,  90  N.  E.  355,  18  A. 
&  E.  Ann.  Cas.  441;  Sykes  v.  State,  112  Tenn.  572,  105  A.  8.  R.  972,  82  S.  W. 
185, — holding  evidence  of  prior  acts  of  intercourse  admissible  in  prosecution 
for  carnally  knowing  young  girl;  People  v.  Patterson,  102  Cal.  239,  30  Pac. 
436;  People  v.  Stratton,  141  Cal.  604,  75  Pac.  166;  State  v.  De  Masters,  15  S. 

D.  580,  90  N.  W.  852;  Leflforge  v.  State,  129  Ind.  651,  29  N.  E.  34;  State  v. 
Pruitt,  202  Mo.  49,  100  S.  W.  431,  10  A.  A  E.  Ann.  Cas.  654;  Smothers  v.  State, 
81  Neb.  426,  116  N.  W.  162;  Com.  v.  Bell,  166  Pa.  406,  31  Atl.  123,  36  W.  N, 
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C  146,  25  Pittsb.  L.  J.  N.  S.  378;  Skidmore  t.  State,  57  Tex.  Grim.  Rep.  497, 
26  L.RJl.(N.S.)  466,  123  S.  W.  1129;  SUte  v.  Wood,  33  Wash.  290,  74  Pac. 
380, — holding  prior  acts  of  sexual  intercourse  provable  in  prosecution  for  in- 
•cest;  State  y.  Hilberg,  22  Utah,  27,  61  Pac.  215  (dissenting  opinion),  on  ad- 
missibility of  proof  of  prior  acts  of  illicit  intercourse  on  prosecution  for  unlaw- 
ful cohabitation. 

Cited  in  notes  in  111  A.  S.  R.  29,  on  admissibility  of  evidence  in  trials  for 
incest;  62  L.R.A.  331,  on  evidence  of  other  sexual  offenses;  62  JjJBLA.  336,  on 
evidence  of  subsequent  sexual  offenses  in  criminal  case. 
Oallty  Intent  as  element  of  crime. 

Cited  in  Thomas  v.  State,  103  Ind.  419,  2  N.  E.  808,  holding  that  guilty  intent 
is  not  necessary  element  of  crime  of  sending  obscene  matter  through  mail. 
'Concnrrence  of  parties  as  essential  to  Incest. 

Cited  in  State  v.  Freddy,  117  La.  121,  116  A.  S.  R.  195,  41  So.  436,  holding 
•concurrence  of  both  parties  not  essential  to  incest. 
Corroboration  of  prosecutrix  for  rape. 

Cited  in  State  v.  Jonas,  48  Wash.  133,  92  Pac.  899,  on  sufficiency  of  corrobora- 
tion in  prosecution  for  rape. 

48  AM.  KBP.  7S8,  MIIiliER  ▼.  MIIiUSR,  MACARTH.  A  M.  109. 
Kffect  on  bar  of  limitations  of  payment  by  Joint  maker. 

Cited  in  Willoughby  v.  Irish,  35  Minn.  63,  69  A.  R.  297,  27  N.  W.  379,  hold- 
ing that  payment  by  one  joint  maker  does  not  prevent  operation  of  statute  as 
to  another. 

Cited  in  reference  notes  in  50  A.  R.  407,  on  effect  of  payment  by  one  joint  prom- 
isor to  remove  bar  of  statute  as  to  others;  58  A.  R.  749,  on  payment  by  joint 
•debtor  as  reviving  debt  barred  by  statute  of  limitations. 

Cited  in  notes  in  55  A.  R.  52,  as  to  whether  payment  by  one  joint  debtor  will 
avoid  the  effect  of  statute  of  limitations  as  to  another;  65  A.  S.  R.  688,  on  pay- 
ment or  acknowledgment  by  one  joint  debtor  before  statute  of  limitations  has 
run. 

48  AM.  REP.  742,  GAIiT  v.  ADAMS  TXP.  CO.  MACARTH.  A  M.   124. 
Validity  of  limitation  on  or  exemption  from  liability. 

Cited  in  Chicago,  R.  I.  A  P.  R.  Co.  v.  Harmon,  17  111.  App.  640,  holding  con- 
tract limiting  carrier's  liability  for  damages,  valid;  Abrams  v.  Milwaukee,  L.  S. 
A  W.  R.  Co.  87  Wis.  485,  41  A.  S.  R.  55,  58  N.  W.  780,  holding  contract  exempt- 
ing carrier  of  live  stock  from  liability  for  negligence,  void. 

Cited  in  reference  notes  in  60  A.  R.  360,  on  limitation  by  express  company 
against  negligence;  110  A.  8.  R.  614,  on  effect  on  carrier's  liability  of  shipper'd 
failure  to  disclose  true  value  or  character  of  goods  shipped. 

Cited  in  notes  in  23  A.  S.  R.  595,  on  carrier's  power  to  limit  amount  of  lia- 
bility to  sum  less  than  injury  sustained;  61  A.  S.  R.  363,  364,  on  limitation  of 
liability  of  express  companies;  88  A.  S.  R.  81,  on  evidence  of  shipper's  assent 
to  limitation  of  carrier's  liability;  88  A.  S.  R.  112,  on  carrier's  right  to  limit 
value  of  property  lost  by  negligence;  4  E.  R.  C.  695,  on  right  of  carrier  to  ex- 
empt himself  by  contract  from  liability  for  negligence;  5  E.  R.  C.  348,  on  right 
of  carrier  to  limit  his  liability  by  contract. 
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Shipper*8  misrepresentations  as  affecting:  right  to  recover. 

Cited  in  note  in  23  L.R.A.(N.S.)  746,  750,  on  effect  of  shipper's  misrepresen- 
tation as  to  character,  quantity,  or  value,  on  right  to  recover  for  loss. . 

48  AI^L  R£P.  740,  McPHBRSON  v.  ACK£R,  IklAOARTH.  A  M.  150. 
Creation  of  easement. 

ated  in  Teachout  v.  Capital  Lodge,  I.  O.  0.  F.  128  Iowa,  380,  104  N.  W.  440, 
holding  easement  created  by  reservation  in  deed  of  right  to  use  stairs;  Davis 
V.  Morrow,  36  Pittsb.  L.  J.  N.  S.  166,  on  creation  of  easement. 

Cited  in  notes  in  100  A.  D.  118,  on  right  to  close  or  obstruct  way;  36  A.  R. 
419,  on  easements  by  necessity;  6  L.R.A.(N.S.)  411,  on  effect  of  division  of  tract 
with  visible  servitude  in  favor  of  one  parcel  upon  another;  8  IkR.A.(N.S.)  327, 
-on  implication  from  necessity  of  easement  other  than  right  of  way;  8  L.R.A. 
(N.S.)  343,  on  distinction  between  implication  by  appearances  and  implication  by 
necessity  in  creation  of  easements;  10  E.  R.  0.  73,  on  imi4ied  grant  of  easement 
by  grant  of  dominant  estate. 
Rights  indaded  in  easements  or  encroachment. 

Cited  in  Frizzell  v.  Murphy,  10  App.  D.  C.  440,  holding  right  to  maintain  up- 
per story  of  house  as  overhanging  adjoining  lot  of  grantor,  included  in  grant  or 
•easements  and  appurtenances;  Wilson  v.  Riggs,  27  App.  D.  C.  650,  holding  right 
to  maintain  porch  as  encroachment  upon  adjoining  lot,  included  in  deed  of 
rights  and  appurtenances. 

48  AM.  REP.   754,  UNITBD  STATES  T.  MURPHY,  MAOARTH.  A  M. 

875. 
AVhat  is  larceny. 

Cited  in  Crum  v.  State,  148  Ind.  401,  47  N.  E.  833,  holding  obtaining  money  by 
trick,  larceny. 

Cited  in  reference  note  in  87  A.  S.  R.  786,  on  what  constitutes  larceny. 

Cited  in  notes  in  88  A.  S.  R.  673,  on  larceny  of  goods  possession  of  which  was 
acquired  lawfully;  1  L.R.A.(N.S.)  863,  on  larceny  by  obtaining  money  by  wager 
■on  fraudulent  race  or  game. 

48  AM.  REP.  758,  VAUGHN  v.  CONGDON,  56  VT.   Ill, 
liiability  of  Judicial  officer. 

Cited  in  Cooke  v.  Bangs,  31  Fed.  640,  holding  that  justice  of  peace  Is  not 
civilly  liable  for  erroneous  commitment  for  contempt;  Goodell  v.  Tower,  77  Vt. 
61,  107  A.  S.  R.  746,  68  Atl.  700,  holding  justice  of  peace  liable  for  false  arrest 
for  issuing  warrant  for  offense  over  which  he  has  no  jurisdiction;  Casselini  v. 
Booth,  77  Vt.  266,  60  Atl.  833,  holding  justice  of  peace  issuing  void  search  war- 
rant liable  in  damages;  Banister  v.  Wakeman,  64  Vt.  203,  16  L.R.A.  201,  23 
Atl.  585,  holding  that  judge  is  not  civilly  liable  for  judicial  act. 

Cited  in  notes  in  14  L.R.A.  141,  on  civil  liability  of  judge  acting  in  excess  of 
statutory  grant  of  jurisdiction;  16  E.  R.  C.  61,  62,  on  civil  liability  of  judge  for 
Ills  judicial  acts. 
Right  to  recover  for  false  imprisonment. 

Cited  in  Barthe  v.  Larquie,  42  La.  Ann.  131,  7  So.  80,  holding  one  furnished 
-for  violation  of  injunction  erroneously  directed  to  him  entitled  to  recover  for 
^alse  imprisonment. 

Am.  Rep.  Vol.  XIX.— 46. 
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Void  warrant  as  defense  to  action  for  false  imprisonment. 

Cited  in  Gelzenleuchter  v.  Niemeyer,  64  Wis.  316,  64  A.  R.  616,  26  N.  W.  442, 
holding  t^at  warrant  void  on  face  is  no  defense  in  action  for  false  imprisonment. 

Cited  in  note  in  67  A.  S.  R.  413,  on  arrest  under  void  process  as  false  imprison- 
ment. 
Jurisdiction  of  courts. 

Cited  in  Clark  ▼.  American  Surety  Co.  66  111.  App.  284,  sustaining  power  of 
probate  court  to  release  sureties  on  administrator's  bond';  State  v.  Rowell,. 
72  Vt.  28,  82  A.  S.  R.  918,  47  Atl.  Ill,  sustaining  jurisdiction  of  trial  court  over 
prosecution  for  perjury  committed  during  trial;  Perry  v.  Morse,  57  Vt.  500; 
State  V.  Walkefield,  60  Vt.  618,  16  Atl.  181, — ^holding  power  over  process,  persoa 
and  subject  matter,  necessary  to  complete  jurisdiction. 
Statute  of  limitations  as  bar. 

Cited  in  People  v.  Blake,  121  App.  Div.  613,  106  N.  T.  Supp.  319  (dissenting 
opinion),  on  statute  as  bar  to  prosecution  for  crime. 

48  AM.  REP.  76S,  WELSH  ▼.  RUTIiAND,  56  Vt.  118. 
liiability  of  municipal  corporation. 

Cited  in  Long  v.  Birmingham,  161  Ala.  427,  49  So.  881,  18  A.  4  E.  Ann.  Cas. 
607,  holding  city  not  liable  to  foremen  for  injury  due  to  unsafe  equipment  or 
unsafe  place  to  work;  Bryant  v.  St.  Paul,  88  Minn.  289,  63  A.  R.  31,  23  N.  W. 
220,  denying  liability  of  city  for  failure  of  members  of  health  board  to  perform 
duties;  Weller  ▼.  Burlington,  60  Vt.  28,  12  Atl.  216,  denying  liability  of  city  for 
injuries  due  to  failure  to  adopt  ordinance  prohibiting  coasting  in  street;  Bates^ 
V.  Rutland,  62  Vt.  178,  22  A.  S.  R.  96,  9  L.R.A.  363,  20  Atl.  278,  denying  liabili- 
ty of  village  for  act  of  trustees  in  placing  stone  erusher  too  near  highway; 
Weybridge  School  Dist.  No.  1  v.  Bridport,  63  Vt.  383,  22  Atl.  570,  denying  lia- 
bility of  town  for  error  of  selectmen  in  dividing  public  money  with  school  dis- 
tricts; Aitken  v.  Wells  River,  70  Vt.  308,  67  A.  S.  R.  672,  41  L.R.A.  666,  40  AtL 
829,  denying  liability  of  village  for  trustees'  destruction  of  dam  to  avoid  wash- 
ing out  of  highway;  Carty  v.  Winooski,  78  Vt.  104,  2  L.R.A.(N.S.)  96,  62  AtL 
46,  6  A.  ft  £.  Ann.  Cas.  436,  denying  liability  of  city  for  injuries  to  prisoner  du^ 
to  negligent  burning  of  lockup;  Wilson  v.  Boise  City,  6  Idaho,  391,  56  Pac  887,. 
holding  city  liable  to  riparian  owner  for  unlawful  diversion  of  water  of  stream: 
Wilkins  v.  Rutland,  61  Vt.  336,  17  Atl.  735,  holding  village  liable  for  injury 
due  to  defect  in  water  box  extending  above  surface  of  ground;  Stockwell  v.  Rut- 
land, 76  Vt.  76,  63  Atl.  132,  holding  town  liable  to  one  injured  by  falling  inta 
unguarded  opening  in  street  made  to  remove  water  pipe. 

Cited  in  reference  note  100  A.  D.  369,  on  liability  of  city  for  acts  of  its  officers- 
or  agents  within  the  scope  of  the  powers  of  the  corporation  of  their  employment. 

Cited  in  notes  in  1  L.R.A.  608,  on  municipality's  liability  for  omission  to  exer- 
cise discretionary  power;  4  L.R.A.  327,  on  basis  of  liability  of  municipal  corpora- 
tion for  acts  of  its  officers  or  agents;  11  L.RJl.  729,  on  power  of  municipal  cor- 
porations to  make  public  improvements;  58  L.R.A.  327,  on  municipal  liability 
for  permitting  water  to  accumulate  or  freeze  on  sidewalk  to  injury  of  travelers 
where  accumulation  results  from  acts  of  third  persons;  61  L.R.A.  69,  61,  on  lia- 
bility for  injuries  resulting  from  purchase  or  construction  of  municipal  water 
plant;  1  E.  R.  C.  621,  on  liability  of  municipal  corporation  for  neglecting  to  per- 
form duty  imposed  by  charter. 
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—  For  acts  of  fire  department. 

Cited  in  Wright  v.  Augusta,  78  Ga.  241,  6  A.  S.  R.  256,  denying  liability  of 
city  for  inefficiency  of  fire  department;  Brink  v.  Grand  Rapids,  144  Mich.  472, 
108  N.  W.  430,  denying  liability  of  city  for  injuries  to  one  whose  horse  was 
frightened  by  flushing  of  fire  hydrant;  Saunders  v.  Ft.  Madison,  111  Iowa,  102, 
82  N.  W.  428;  Gillespie  v.  Lincoln,  35  Neb.  34,  16  L.R.A.  349,  52  N.  W.  811: 
Dodge  V.  Granger,  17  R.  I.  664,  33  A.  S.  R.  901,  16  L.R.A.  781,  24  AtL  100,— 
denying  liability  of  city  for  negligence  of  fire  department;  Cunningham  v.  Seattle, 
42  Wash.  134,  4  L.R.A.(N.S.)  633,  84  Pac.  641,  7  A.  &  E.  Ann.  Cas.  805,  deny- 
ing liability  of  city  for  trespass  upon  lawn  by  horse  from  fire  department;  Men- 
del V.  Wheeling,  28  W.  Va.  233,  67  A.  R.  664,  denying  liability  of  city  for  loss  of 
property  due  to  failure  of  fire  department  to  repair  water  pipes;  Wagner  v. 
Portland,  40  Or.  389,  67  Pac.  300,  holding  city  liable  for  negligent  repair  of 
fire  alarm  system;  Workman  v.  New  York  179  U.  8.  652,  45  L.  ed.  314,  21  Sup. 
Ct.  Rep.  212  (affirming  14  C.  C.  A.  630,  35  U.  8.  App.  201,  67  Fed.  347)  (dissent- 
ing opinion),  on  liability  of  city  for  negligent  injuries  by  fire  boat. 

Cited  in  reference  notes  in  67  A.  R.  788;  33  A.  8.  R.  904, — on  municipality's 
liability  for  acts  of  fire  department. 

Cited  in  notes  in  30  A.  8.  R.  399,  on  municipal  liability  for  acts  of  fire 
department;   15  L.R.A  781;   46  L.  ed.  U.  8.  314,  315,— -on  municipal  liability 
for  acts  of  firemen. 
liaytng  out  of  street  as  governmental  act. 

Cited  in  Lynch  v.  Rutland,  66  Vt.  570,  29  Atl.  1015,  holding  laying  out  of 
highway  by  selectmen,  governmental  act. 

Cited  in  notes  in  67  L.R.A.  256,  on  municipal  liability  for  defective  plan  of 
street  construction  as  distinguished  from  other  defects;   20  L.R.A.(N.S.)    546, 
on  liability  of  municipality  for  defects  or  obstructions  in  street. 
Taxation  of  public  water  system. 

Cited  in  Stiles  v.  Newport,  76  Vt.  154,  56  Atl.  662,  holding  part  of  municipal 
water  system  not  devoted  to  public  use,  taxable. 

48  AM.  REP.  770,  McCIiOSKJETT  v.  GLEASON,  56  VT.  264. 
liiabillty  of  administrator. 

Cited  in  Davis  v.  Chapman,  83  Va.  67,  5  A.  8.  R.  251,  1  8.  E.  472,  holding  ad- 
ministrator chargeable  with  loss  of  draft  placed  with  stranger  for  collection. 

Cited  in  note  in  12  A.  S.  R.  316,  on  skill  and  diligence  required  of  adminis- 
trator. 

Distinguished  in  Scoville  v.  Brock,  81  Vt.  405,  70  Atl.  1014,  on  skill  and  dili- 
gence required  of  trustee. 
—For  interest. 

Cited  in  Matthewson  v.  Davis,  91  111.  App.  163;  Westover  v.  Carman,  49  Neb. 
397,  68  N.  W.  601;  Walton  v.  Hall,  66  Vt.  466,  29  Atl.  803;  Walworth  v.  Bar- 
tholomew,  76  Vt.  1,  66  Atl.  101, — holding  administrator  using  funds  of  estate  for 
own  benefit,  liable  for  interest;  Perkins  v.  Hollister,  69  Vt.  348,  7  Atl.  605, 
holding  administrator  mingling  trust  funds  with  own  in  good  faith  liable  for 
simple  interest  only;  Re  Hodges,  66  Vt.  70,  44  A.  8.  R.  820,  28  AtL  663,  holding 
administrator  mingling  trust  funds  with  own,  liable  for  highest  rates  of  interest ; 
Davis  V.  Eastman,  68  Vt.  226,  36  Atl.  73,  holding  administrator  fraudulently 
eoncealing  balance  of  estate,  liable  for  annual  interest  thereto. 

Cited  in  notes  in  29  L.R.A.  629,  on  allowance  of  compound  interest  against 
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executors,  trustees,  etc.,  for  use  and  admixture  of  trust  fund;  29  L.R.A.  650, 

on  upon  what  compound  interest  against  executors,  trustees,  etc.,  is  computed; 

29  L.R.A.  657,  on  effect  of  allowance  of  compound  interest  on  compensation  of 

executors,  trustees,  etc,  14  E.  R.  G.  576,  aa  to  when  trustee  is  chargeable  with 

interest. 

Allowance  to  administrator  gnilty  of  misconduct. 

Cited  in  Foster  ▼.  Stone,  67  Vt  336,  31  AtL  841,  holding  administrator  mis- 
appropriating funds  is  not  entitled  to  allowance  for  attorney's  fees. 
Creation  of  estates  by  will. 

Cited  in  Judevine  v.  Judevine,  61  Vt  687,  7  L.R.A.  617,  18  Atl.  778,  holding 
fee  given  by  devise  to  widow  for  her  sole  use  during  life,  with  power  to  give 
residue  by  will  to  any  one  she  desires;  Stowell  v.  Hastings,  69  Vt.  494,  59 
A.  R.  748,  8  Atl.  738,  holding  absolute  estate  given  by  bequest  to  wife  for  her 
benefit,  to  use  and  dispose  of  as  she  may  think  best;  Dwight  y.  Eastman,  62 
Vt  398,  20  Atl.  594,  holding  fee  given  by  gift  to  children  and  their  issue;  Re 
Keniston,  73  Vt.  75,  50  Atl.  558,  holding  that  absolute  estate  is  not  given  by 
words  "I  give  and  bequeath,"  followed  by  clause  disposing  of  estate  after  first 
taker's  death;  Meyer  v.  Weiler,  121  Iowa,  51,  95  N.  W.  254  (dissenting  o^- 
ion),  on  creation  of  estate  by  will. 
Liimitation  on  absolute  gift. 

Cited  in  Conant  v.  Palmer,  63  Vt.  310,  21  Atl.  1101,  holding  that  specifio 
bequest  absolute  may  properly  be  limited  by  subsequent  repugnant  condition. 

Cited  in  notes  in  25  K.  R.  C.  480,  on  validity  of  gift  over  after  absolute  in- 
terest given  first  taker;  25  E.  R.  C.  637,  on  validity  of  condition  in  restraint 
of  marriage. 
ConclnsiTeness  of  decree  of  probate  court. 

Cited  in  note  in  11  L.R.A.  310,  on  eondusiveness  of  decree  of  probate  court 

48  AM.  REP.  781,  POPS  y.  BURLINGTON  SAY.  BANK,  56  VT.  184. 
Creation  and  proof  of  gift  as  trust. 

Cited  in  Smith  v.  Ossipee  Valley  Ten  Cents  Sav.  Bank,  64  N.  H.  228,  10 
A.  S.  R.  400,  9  Atl.  792,  holding  good  gift  created  by  father's  deposit  in  sav- 
ings bank  in  name  of  daughter  although  book  not  delivered;  Orr  v.  McQregor, 
43  Hun,  528,  holding  gift  of  savings  bank  deposit  incomplete  by  donor's  reten- 
tion of  book;  Dickeschied  ▼.  Exchange  Bank,  28  W.  Va.  340,  holding  mere  pos- 
session by  donee  insufficient  to  show  gift;  Tobin  v.  Tobin,  139  Wis.  494,  121 
N.  W.  144,  holding  acceptance  of  note  and  mortgage  necessary  to  establish  gift 
thereof. 

Cited  in  reference  notes  in  52  A.  R.  602,  750,  on  what  constitutes  valid  gift 
of  savings  bank  deposit;  4  A.  S.  R.  334,  on  deposit  of  money  in  bank  in  an- 
other's name  as  a  gift;  10  A.  S.  R.  257,  as  to  how  gift  causa  mortis  of  sav- 
ings bank  book  may  be  made;  33  A.  S.  R.  712,  on  imperfect  gifts  not  being  ^- 
fective  as  trusts;  35  A.  8.  R.  26,  on  sufficiency  of  gift  of  bank  deposit;  21  A. 
S.  R.  764,  on  gifU  causa  mortis;  10  A.  S.  R.  403;  35  A.  S.  R.  365;  37  A.  S.  R. 
878,— on  what  is  valid  as  gift  causa  mortis;  37  A.  S.  R.  878,  on  sufficiency  ot 
delivery  of  gift  causa  mortis;  69  A.  8.  R.  252,  on  executed  gift  of  negotiable 
instrument;  72  A.  8.  R.  713,  on  delivery  of  gift;  87  A.  8.  R.  804,  on  sufficienej 
of  delivery  of  gift  inter  vivos. 

Cited  in  notes  in  50  A.  R.  178,  on  symbolical  delivery  of  gift  causa  mortia; 
11  L.R.A.  686,  on  deposit  of  money  as  gift. 
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Distinguished  in  Connecticut  River  Sav.  Bank  v.  Albee,  64  Vt.  571,  33  A.  S. 
R.  944,  25  Atl.  487,  holding  trust  in  favor  of  son  by  father's  deposit  in  savings 
bank,  book  being  issued  in  son's  name  with  father  as  trustee. 
Presnmptloii  as  to  acceptance  of  gift. 

Cited  in  Goelz  v.  People's  Sav.  Bank,  31  Ind.  App.  67,  67  N.  E.  232;  Church 
Y.  Church,  80  Vt  228,  67  Atl.  549, — ^holding  donee  presumed  to  have  accepted 
gift  because  same  beneficial. 
Gift  as  transferring  title. 

Cited  in  Norway  Sav.  Bank  v.  Merriam,  88  Ma.  146,  33  Atl.  840,  holding 
that  gift  transfers  legal  and  equitable  title. 

Cited  in  reference  note  in  49  A.  S.  R.  485,  on  effect  of  deposit  of  money  in 
bank  by  donor  retaining  pass  book. 
Relation  between  1>ank  and  depositors. 

Cited  in  Dewey  v.  St.  Albans,  60  Vt.  1,  6  A.  S.  R.  84,  12  Atl.  224,  holding 
depositors  creditors  of  bank,  not  cestuis  que  trust. 

48  AM.  lUCP.  791,  AliDRICH  y.  ALDRICH,  56  VT.  S14. 
Right  to  contribution. 

Cited  in  Allen  y.  Fairbanks,  45  Fed.  445,  holding  stockholder  paying  corpo- 
rate debt  for  which  another  equally  liable,  entitled  to  compel  contribution; 
Qarfield  y.  Foskett,  57  Vt.  290,  holding  surety  on  note  who  has  not  paid  more 
than  proportionate  share  is  not  entitled  to  compel  contribution. 

Cited  in  reference  note  in  50  A.  R.  495,  on  right  of  surety  to  contribution 
for  costs  from  cosurety  who  was  not  served  with  process. 

Cited  in  notes  in  10  A.  S.  R.  640,  on  right  of  surety  to  contribution;  10  A. 
8.  R.  641,  as  to  when  right  of  surety  to  contribution  from  cosurety  accrues; 
10  A.  8.  R.  641,  on  right  of  surety  to  contribution  from  cosurety  when  principal 
is  insolvent;  10  A.  S.  R.  642,  on  effect  on  right  to  subrogation  of  payment  by 
surety  of  debt  barred  by  statute  of  limitations;  60  A.  8.  R.  209,  on  effect  of 
bar  of  limitations  when  some  of  the  parties  to  mortgage  are  protected  by  it; 
1  L.R.A.  312,  as  to  when  nonresident  partner  is  bound  by  judgment. 

48  AM.  REP.   793,  CONGDON  y.  CEINTRAIi  VBRMONT  R.  CO.   56  VT. 

S90. 
liiability  of  railroad  company  for  defectiYe  fence. 

Cited  in  Siglin  y.  Coos  Bay  Co.  35  Or.  79,  76  A.  8.  R.  463,  66  Pac.  1011, 
holding  railroad  company  liable  for  injury  to  horse  by  defective  barb  wire 
fence;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Cash,  8  Tex.  CiY.  App.  669,  28  8.  W.  387,  hold- 
ing railroad  company  liable  for  killing  of  stock  entering  right  of  way  through 
defect  in  fence. 

Cited  in  reference  notes  in  53  A.  R.  809,  on  owner's  contributory  negligence 
in  allowing  cattle  to  get  on  unfenced  railroad;  48  A.  R.  814;  28  A.  8.  R.  766,—* 
on  railroad's  liability  for  injury  to  animals  on  unfenced  track;  39  A.  8.  B. 
138,  on  liability  of  railroad  company  for  killing  stock  at  place  where  feno^ 
is  not  maintained.  i 

Cited  in  notes  in  1  LJLA.  449,  on  liability  for  injury  to  live  stock  by  rail^. 
road   company's   neglect  to  maintain   fence;    9   L.R.A.(N.S.)    362,   on   priYato 
action  for  violation  of  statute  requiring  railroads  to  fence  right  of  way. 
"Wbat  is  negligence. 

Cited  in  Victor  Coal  Co.  y.  Muir«  20  Colo.  320,  46  A.  8.  R.  299,  26  LJUA. 
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435,  38  Pac.  378,  holding  miner  guilty  of  negligence  in  failing  to  prop  rock 
which  he  knew  was  likely  to  falL 

48  AM.  REP.  79»,  GOOD  v.  TOWNS,  56  VT.  410. 
llight  to  recover  for  negligent  death. 

Cited  in  Stevens  y.  Cheney,  36  Hun,  1,  denying  right  of  father  to  maintain 
action  for  negligent  death  of  ton  who  furnished  farmer  no  support;  Jury  v. 
Ogden,  56  111.  App.  100,  holding  daughter  entitled  under  statute  to  maintain 
action  for  death  of  father  by  liquors  supplied  by  another;  Bowerman  ▼.  Lacka- 
wanna Min.  Co.  08  Mo.  App.  308,  71  S.  W.  1062,  holding  mother  dependent  upon 
son  for  support  entitled  to  maintain  action  for  death  caused  by  violation  of 
mining  act. 
—  In  case  of  Illegitimate  children. 

Cited  in  McDonald  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  144  Ind.  459,  55  A. 
S.  R.  185,  32  L.R.A.  309,  43  N.  E.  447,  denying  right  of  father  under  statute  to 
maintain  action  for  negligent  death  of  bastard  child;  Illinois  C.  R.  Co.  v. 
Johnson,  77  Miss.  727,  51  L.RJL  S37,  28  So.  753,  denying  right  of  one  illegiti- 
mate daughter  to  maintain  action  under  statute  for  negligent  death  of  another 
illegitimate  daughter  of  same  mother;  Robinson  v.  Georgia  R.  4  Bkg.  Co.  117 
Oa.  168,  97  A.  S.  R.  156,  60  L.R.A.  555,  43  S.  E.  462;  Alabama  4  V.  R.  Co. 
V.  Williams,  78  Miss.  209,  84  A.  S.  R.  624,  51  L.R.A  836,  28  So.  853,— deny- 
ing right  of  mother  to  maintain  action  under  statute  for  negligent  death  of 
bastard  son. 

Cited  in  reference  notes  in  84  A.  S.  R.  627,  on  father's  right  to  recovery  for 
death  of  illegitimate  child;   86  A.  8.  R.  462,  on  illegitimates  as  ''children.'' 

Cited  in  note  in  2  L.R.A.(N.S.)  642,  on  right  to  recover  for  negligent  killing 
of  illegitimate. 

48  AM.  REP.  801,  STATE  v.  BURNHAM,  56  VT.  445. 
Mutuality  of  combat  as  defense. 

Cited  in  Lund  v.  Tyler,  115  Iowa,  236,  88  N.  W.  ZZZ,  holding  that  mutuality 
of  combat  is  no  defense  to  action  for  assault. 
i^nestlon  for  Jury  whether  combat  was  a  priae-ftght. 

Cited  in  State  v.  Purtell,  56  Kan.  479,  43  Pac.  782,  holding  question  whether 
combat  prize-fight,  for  jury. 

Cited  in  reference  note  in  24  A.  S.  R.  119,  on  what  oonstitutes  breach  of 
peace. 
Practical  tests  as  evidence. 

Cited  in  note  in  49  A.  R.  192,  on  right  to  put  in  evidenee  various  practical 
tests  and  experiments. 

48  AM.  REP.  808,  DEWEY  t.  ST.  AIjBANS  TRUST  CO.  56  VT.  476. 
Mode  of  dissolving  corporation. 

Cited  in  notes  in  96  A.  D.  757,  758,  on  power  of  courts  to  decree  dissolution 
of  corporation;  8  A.  S.  R.  195,  on  necessity  for  direct  proceedings  by  state  to 
fdrfeit  corporate  franchises. 

48  AM.  REP.  811,  MOREY  T.  FITZGERALD,  56  TT.  487. 
Right  to  pass  over  land  adjoining  highway. 

Cited  in  Irwin  v.  Yeager,  74  Iowa,  174,  37  N.  W.  136,  holding  traveler  SB- 
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litled  to  pass  obstruction  in  highway  by  entering  private  lands;  Sh river  v. 
County  Ct  66  W.  Va.  685,  26  L.R.A.(N.S.)  377,  66  S.  E.  1062,  holding  that 
traveler  may  go  over  adjacent  private  land  if  usual  track  of  higliway  is  im- 
passible; Ploof  V.  Putnam,  81  Vt.  471,  130  A.  S.  R.  1072,. 20  L.R.A.(N.S.) 
152,  71  Atl.  188,  15  A.  &  £.  Ann.  Cas.  1151,  holding  shipowner  justified  by 
necessity  in  mooring  to  another's  wharf  to  escape  fury  of  tempest. 

Cited  in  notes  in  101  A.  S.  R.  Ill,  on  right  as  against  abutting  owner  to 
-deviate   from   road   to   avoid   obstruction;    20   L.R.A.(N.S.)    153,   on   technical 
trespass  as  justified  by  private  necessity. 
Rights  of  town  as  to  taking  property. 

Cited  in  East  Montpelier  ▼.  Wheelock,  70  Vt.  391,  41  Atl.  432,  holding  town 
-entitled  to  require  lowering  of  ponded  water  for  purpose  of  repairing  bridge. 

48  AM.  REP.  814,  SCOTT  T.  GROV£R,  56  VT.  499. 
liiability  for  trespass  of  cattle. 

Cited  in  Clarendon  Land  Invest,  ft  Agency  Co.  v.  McClelland  Bros.  89  Tex. 
483,  59  A.  S.  R.  70,  31  L.R.A.  669,  34  S.  W.  98,  holding  owner  of  breachy  cattle 
liable  for  their  trespass  by  breaking  fence. 
Title  to  division  fence. 

Cited  in  State  ▼.  Buck,  74  Vt.  29,  51  Atl.  1087,  holding  that  title  to  division 
fence  is  not  determined  by  ownership  of  land  on  which  located. 
Validity  of  oral  agreement  as  to  division  fence. 

Cited  in  Blood  v.  Spaulding,  57  Vt.  422,  holding  oral  agreement  relating  to 
division  fence,  valid. 

Cited  in  note  in  27  L.R.A.(N.S.)  229,  on  validity  of  oral  agreement  as  to 
erection  or  maintenance  of  fences. 

48  AM.  REP.  818,  STATB  ▼.  BRAINERD,  56  VT.  582, 
Validity  of  indictment. 

Cited  in  Jackson  v.  United  States,  42  C.  C.  A.  462,  102  Fed.  478,  holding 
that  indictment  is  not  invalidated  by  erroneous  designation  of  grand  jurors; 
Coffey  V.  Superior  Ct.  2  Cal.  App.  453,  83  Pac.  580,  holding  indictment  by 
majority  of  grand  jurors  valid  when  statute  silent  as  to  how  many  shall  find 
indictment;  Com.  v.  Woodward,  157  Mass.  516,  34  A.  S.  R.  302,  32  N.  E.  939, 
holding  that  indictment  is  not  invalidated  by  act  of  grand  juror  in  making 
personal  investigation  of  facts;  State  v.  Ward,  60  Vt.  142,  14  Atl.  187,  hold- 
ing that  indictment  is  not  invalidated  by  discharge  of  qualified  grand  juror 
and  substitution  of  another  also  qualified;  State  v.  Brewster,  70  Vt.  341,  42 
L.R.A.  444,  40  Atl.  1037,  holding  that  indictment  is  not  invalidated  by  presence 
of  stenographer  in  grand  jury  room. 

Cited  in  notes  in  12  A.  S.  R.  901,  on  qualifications  and  competency  of  grand 
juror;  27  L.R.A.  846,  on  number  of  grand  jurors  necessary  or  proper  to  act; 

27  L.R.A.  852,  on  power  of  legislature  to  change  number  of  grand  jurors  re- 
-quired  at  common  law;  28  L.R.A.  201,  on  interest  as  disqualifying  grand  juror; 

28  L.R.A.  35,  on  concurrence  by  twelve  grand  jurors  in  finding  indictment. 

Validity  of  verdict. 

Cited  in  State  v.  Bradley,  67  Vt  465,  32  Atl.  238,  holding  that  verdict  of 
guilty  in  murder  case  is  not  invalidated  because  one  assistant  judge  refused  to 
«it  although  qualified. 
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48  AM.  KBP.  811,  \VWE1D  SCTWING  1£ACH.  CO.  ▼.  BOVTELUE,  56  VT. 
570. 

liien  of  attorney. 

Cited  in  Foster  ▼.  Danforth,  59  Fed.  760,  holding  attorney's  lien  not  destrt^ed 
by  party's  satisfaction  of  judgment;  Victor  Gold  k  Silver  Min.  Co.  t.  National 
Bank,  18  Utah,  87,  72  A.  S.  R.  767,  65  Pac.  72,  holding  attorney  entitled  to  lien 
on  judgment  for  costs  advanced;  Scott  v.  Darling,  66  Vt.  510,  29  AtL  993, 
holding  attorney  entitled  to  lien  against  general  balance;  Manning  v.  Leigh* 
ton,  65  Vt.  84,  24  LJt.A.  684,  26  Atl.  258,  holding  notice  to  defendant  necessary 
to  perfect  attorney's  charging  lien. 

Cited  in  notes  in  51  A.  S.  R.  251,  on  distinction  between  charging  and  re- 
taining lien  of  attorney;  41  A.  S.  R.  260,  on  extent  of  attorney's  charging 
lien;  51  A.  S.  R.  262,  on  effect  of  compromise  before  judgment  on  attorney's 
charging  lien;  51  A.  8.  R.  267,  on  notice  of  attorney's  charging  lien;  24  K  R. 
C.  716,  on  attorney's  lien  upon  judgment  recovered. 
—  Superiority  over  other  claims. 

Cited  in  Henry  v.  Traynor,  42  Minn.  234,  44  N.  W.  11,  holding  attorney's 
lien  on  judgment  superior  to  claim  of  creditor  in  whose  favor  execution  levied; 
Parker  v.  Parker,  71  Vt.  387,  45  Atl.  756,  holding  attorney's  lien  superior  to 
trustee  process. 

Cited  in  note  in  51  A.  S.  R.  269,  on  priority  of  attorney's  charging  lien, 
lilability  of  foreign  corporation  to  trustee  process. 

Cited  in  Holt  v.  Ladd,  71  Vt.  204,  44  Atl.  69,  holding  that  railroad  company 
having  superintendent  in  state,  may  be  held  on  trustee  process  as  to  debts 
contracted  by  its  agent. 

Cited  in  note  in  67  L.R.A.  215,  on  garnishment  of  debt  in  state  where  foreign 
corporation  is  engaged  in  business. 

48  AM.   KBP.   8S6,   JOHNSON  v.   PKRRT,    56   VT.   70S. 
Right  to  use  force  to  obtain  property. 

Cited  in  Com.  v.  Donahue,  148  Mass.  529,  12  A.  S.  R.  591,  2  LJLA.  623,  20 
N.  E.  171,  sustaining  right  of  owner  to  retake  property  by  use  of  force;  Kirby 
V.  Foster,  17  R.  I.  437,  14  LJtA.  317,  22  Atl.  1111,  denying  right  to  use  force 
to  obtain  balance  of  wages  claimed  to  be  due;  Stanley  y.  Payne,  78  Vt.  235, 
112  A.  6.  R.  911,  3  L.R.A.(N.S.)  251,  62  Atl.  495,  6  A.  ft  K  Ann.  Cas.  501, 
denying  right  of  former  tenant  to  use  force  to  obtain  box  which  present  tenant 
refuses  to  surrender;  Holmes  v.  McLeod,  25  N.  S.  67,  holding  assault  to  recover 
property  justified. 

Cited  in  notes  in  82  A.  D.  678,  on  force  which  owner  of  property  may  use 
to  regain  possession  of  same;  14  L.R.A.  317,  on  when  force  may  be  used  in  re- 
capture of  property. 
Validity  of  statute  deprlying  one  of  liberty. 

Cited  in  State  ex  reL  Cunningham  v.  Ray,  68  N.  H.  406,  holding  statute  au- 
thorizing justice  of  peace  to  commit  to  industrial  school  minor  under  age  of 
17  upon  complaint  charging  crime,  void* 
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49  AM.  R£P.  1,  MANSFIELD  t.  EDWARDS,  1S6  MASS.  15. 
Agreements  Tarying  Uability  of  parties  to  note. 

Cited  in  Mulcare  v.  Welch,  160  Mass.  58,  85  N.  B.  97,  holding  that  special 
agreement  hetween  parties  must  be  shown  to  vary  their  liability  as  it  appears 
from  note;  Weekes  t.  Parsons,  176  Mass.  570,  58  N.  B.  157,  holding  that  parties 
may  be  liable  on  note  as  co-sureties  though  they  do  not  contract  in  so  many  words 
to  sign  as  such. 

Cited  in  notes  in  28  L.RJL(N.S.)  1040,  1045,  on  rights  inter  se  of  accommodap 
tion  parties  to  commercial  paper;  4  B.  R.  C.  549,  on  order  of  liability  of  parties 
to  bill  or  note. 
—  Admissibility  of  parol  evidence  to  prove. 

Cited  in  Bulkeley  v.  House,  62  Conn.  469,  21  L.ILA.  247,  26  Atl.  352;  Snook 
T.  Munday,  96  Md.  514,  54  Atl.  77;  Weeks  ▼.  Parsons,  176  Mass.  570,  58  N.  E. 
167;  Leeper  v.  Paschal,  70  Mo.  App.  117;  Montgomery  v.  Page,  29  Or.  320, 
44  Pac.  689, — ^holding  parol  evidence  admissible  as  between  parties  to  note  to 
show  relation  subsisting  between  them. 

Cited  in  note  in  20  L.RJL  713,  on  parol  evidence  to  show  who  is  principal  and 
who  surety  as  between  obligors. 
When  implied  assumpsit  will  lie. 

Cited  in  Brown  v.  Fales,  139  Mass.  21,  20  N.  B.  211;  Priest  v.  Hale,  165  Mass. 
102,  29  N.  B.  197, — holding  that  plaintiff  in  action  of  implied  assumpsit  must 
show  that  he  paid  money  at  defendant's  request;  Holbrook  v.  Clapp,  166  Mass. 
663,  43  N.  E.  608,  holding  it  lunecessary  in  such  actions  to  show  express  re- 
quest; Weeks  v.  Parsons,  176  Mass.  670,  68  N.  E.  167,  holding  that  implied  as- 
sumpsit will  lie  by  one  surety  against  another  for  contribution;  Massachusetts 
Mut.  L.  Ins.  Co.  V.  Green,  186  Mass.  306,  70  N.  E.  202,  dismissing  action  to  re- 
cover money  paid  for  taxes  for  which  defendant  was  liable,  but  which  were  not 
paid  at  his  request;  Contoocook  Fire  Precinct  v.  Hopkinton,  71  N.  H.  674,  63  AtL 
797,  holding  voluntary  payment,  not  recoverable  in  action  of  implied  assumpsit. 

718 


Digitized 


by  Google 


49  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  714 

49  AM.  REP.  5,  BREWSTER  ▼.  WARNER,  1S6  MASS.  57. 
Right  to  recover  for  injury  to  property  of  another. 

Cited  in  Anthony  v.  New  York,  P.  A  B.  R.  Co.  162  Mass.  60,  37  N.  E.  780, 
holding  lessee  entitled  to  recover  full  damages  for  destruction  of  leased  build- 
ings which  lease  required  him  to  keep  in  repair. 
—  Of  bailors  and  bailees. 

Cited  in  Rockwood  v.  Robinson,  159  Mass.  406,  34  N.  E.  521,  to  point  that 
bailee  may  recover  full  damages  for  injury  to  property;  Re  Keohane,  179  Mass. 
69,  60  N.  E.  406,  on  right  of  surety  on  replevin  bond  to  mitigate  damages  by 
showing  that  defendant  was  bailee;  Field  v.  Early,  167  Mass.  449,  45  N.  E.  917. 
on  point  of  bailor's  right  to  intervene  to  protect  his  interest  in  action  by  bailee 
against  stranger  for  injury  to  property;  Bowra  v.  New  York  C.  ft  H.  R.  R.  Co. 
202  Mass.  263,  88  N.  E.  781,  holding  that  bailee  of  chattel  destroyed  by  negli- 
gence of  another  may  maintain  action  for  loss  of  his  special  property  in  it,  and 
with  consent  of  general  owner  recover  full  value. 

Cited  in  note  in  32  A.  S.  R.  726,  on  remedies  of  holder  of  collateral  against  third 
persons. 
Nature  of  bailee's  liabiUty. 

Cited  in  Copeland  v.  Draper,  157  Mass.  558,  34  A.  S.  R.  314,  19  L.R.A.  283,  32 
N.  E.  944,  to  point  that  common  carriers  are  insurers  because  they  are  bailees. 

49  AM.  REP.  7,  PIERCE  ▼.  BREW,  1S6  MASS.  75. 
Additional  burden  or  servitude  upon  fee  of  street  or  highway. 

Cited  in  Como  v.  Worcester,  177  Mass.  543,  59  N.  E.  444;  New  England  Telepb. 
A  Teleg.  V.  Boston  Terminal  Co.  182  Mass.  397,  65  N.  E.  835,— to  point  that 
easement  acquired  by  public  in  highway  includes  every  reasonable  kind  of  travel 
and  communication;  Hyde  v.  Boston  k  W.  Street  R.  Co.  194  Mass.  80,  80  N.  £. 
517;  Lincoln  v.  Com.  164  Mass.  1,  41  N.  E.  112,  holding  that  construction  of  city 
sewage  system  under  highway  creates  no  additional  servitude;  Bishop  v.  North 
Adams  Fire  Dist.  167  Mass.  364,  45  N.  E.  925;  Newburyport  Water  Co.  v.  New- 
bury port,  168  Mass.  541,  47  N.  E.  533, — ^holding  same  as  to  water  pipes;  Cheney 
V.  Barker,  198  Mass.  356,  16  L.R.A.(N.S.)  436,  84  N.  E.  492,  holding  same  as  to 
gas-pipe  line  in  streets  of  city  though  gas  was  to  be  used  elsewhere;  Hardman  v. 
Cabot,  60  W.  Va.  664,  7  L.R.A.(N.S.)  506,  56  S.  E.  756,  9  A.  &  E.  Ann.  Cas. 
1030,  holding  same  as  to  natural  gas-pipe  line  in  rural  highway;  Sears  v.  Crock- 
er, 184  Mass.  586,  100  A.  S.  R.  577,  69  N.  E.  327,  holding  same  as  to  subway  un- 
der street. 

Cited  in  notes  in  16  A.  S.  R.  614,  on  what  is  a  taking  of  property  for  public 
use;  3  L.R.A.  832,  on  rule  that  no  new  servitude  may  be  imposed  on  land  taken 
for  public  use,  without  further  condemnation;  17  LJLA.  480,  on  water  and  gas 
pipes  in  street  as  additional  servitudes;  22  L.R.A.(N.S.)  53,  65,  97,  136,  ou 
judicial  power  over  eminent  domain. 

Distinguished  in  Com  v.  Morrison,  197  Mass.  199,  125  A.  S.  R.  338,  14  LJLA. 
(N.S.)  194,  83  N.  E.  415,  holding  that  city  cannot  authorize  appropriation  of 
street  to  use  of  lunch  wagon;  Winchester  v.  Capron,  63  N.  H.  605,  56  A.  R.  5o4^ 
4  Atl.  795,  holding  erection  of  watch-house,  an  additional  servitude  upon  high- 
way. 
<— Telephone  and  telegraph  lines  as. 

Cited  as  leading  case  in  McCann  v.  Johnson  County  Teleph.  Co.  69  Kan.  210> 
66  L.R.A.  171,  76  Pac.  870,  2  A.  &  E.  Ann.  Cas.  156,  holding  telephone  line  upon 
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rural  liigliway^  no  additional  servitude;  Cogsgriff  ▼.  Tri-State  Teleph.  Co.  16  N. 
D.  210,  5  L.R.A.(N.S.)  1142,  107  N.  W.  525,  holding  that  using  rural  highway 
for  telephone  line  creates  additional  servitude. 

Cited  in  Kirby  v.  Citizens'  Teleph.  Co.  17  S.  D.  362,  97  N.  W.  3,  2  A.  &  E.  Ann. 
Cas.  152;  Magee  v.  Overshiner,  150  Ind.  127,  65  A.  S.  R.  358,  40  D.R.A.  370,  49 
N.  E.  951 ;  Hershfield  v.  Rocky  Mountain  Bell  Teleph.  Co.  12  Mont.  102,  29  Pac. 
883;  Plattsmouth  v.  Nebraska  Teleph.  Co.  80  Neb.  460,  127  A.  S.  R.  779,  14  L.R.A. 
(N.S.)  654,  114  N.  W.  588;  York  Teleph.  Co.  v.  Keesey,  5  Pa.  Dist.  R.  366,— 
holding  that  telephone  poles  and  wires  constitute  no  additional  burden  on  street; 
Nicoll  ▼.  New  York  &  N.  J.  Teleph.  Co.  62  N.  J.  L.  156,  40  Atl.  627,  to  same 
point;  Cumberland  Teleph.  A  Teleg.  Co.  v.  Avritt,  120  Ky.  34,  85  S.  W.  204,  8  A. 
A  E.  Ann.  Cas.  955;  People  y.  Eaton,  100  Mich.  208,  24  L.R.A.  721,  59  N.  W. 
145;  Lowther  v.  bridgeman,  57  W.  Va.  306,  60  8.  E.  410,— holding  same  as  to 
poles  and  wires  in  highway;  Western  U.  Teleg.  Co.  v.  Williams,  86  Va.  696,  19 
A.  S.  R.  908,  8  L.R.A.  429,  11  8.  E.  106  (dissenting  opinion) ;  Wisconsin  Teleph. 
Co.  V.  Oshkosh,  62  Wis.  32,  21  N.  W.  828, — on  same  question;  Hobbs  v.  Long 
Distance  Teleph.  ic  Teleg.  Co.  147  Ala.  393,  7  L.R.A.(N.S.)  87,  41  So.  1003,  11 
A.  A>  E.  Ann.  Cas.  461,  holding  that  owner  of  fee,  suffering  no  substantial  damage, 
•cannot  claim  compensation  for  use  of  highway  for  long  distance  telephone  system; 
Roake  t.  American  l*eleph.  k  Teleg  Co.  41  N.  J.  Eq.  35,  2  Atl.  618,  denying  prop- 
erty owner  preliminary  injunction  to  restrain  stretching  of  telephone  wires  in 
adjoining  street;  Castle  ▼.  Bell  Teleph.  Co.  49  App.  Div.  437,  63  N.  Y.  Supp.  482, 
holding  no  additional  servitude  created  by  telephone  company's  placing  its  over- 
head wires  under  ground  of  city  street;  Frazier  v.  East  Tennessee  Teleph.  Co.  115 
Tenn.  416,  112  A.  S.  R.  856,  3  L.R.A.  (N.S.)  323,  90  S.  W.  620,  5  A.  &  E.  Ann.  Cas. 
^38,  holding  poles  and  wires  of  city  telephone  system,  no  additional  burden  on 
fee  of  street. 

Cited  in  reference  note  in  24  A.  8.  R.  291,  on  legislative  authority  to  erect 
poles  in  street,  as  subject  to  liability  to  compensate  abutter. 

Cited  in  notes  in  106  A.  8.  R.  262,  on  telegraph  and  telephone  lines  as  addi- 
-tional  servitudes  in  streets  and  highways;  54  A.  R.  292,  on  abutter's  right  to 
injunction  against  maintenance  of  poles  and  wires  in  street;  10  A.  S.  R.  130,  131, 
•on  rights  of  telephone  companies  in  the  streets;  28  A.  S.  R.  231,  on  right  of 
abutting  owner  to  compensation  for  placing  telephone  poles  in  front  of  premises; 
7  L.R.A.  200,  on  telegraph  line  along  railroad  right  of  way;  24  L.R.A.  722,  on 
-telegraph  or  telephone  poles  as  additional  burden  on  highway. 

Denied  :n  Donovan  v.  Allert,  11  N.  D.  289,  95  A.  S.  R.  720,  58  L.R.A.  775;  Stow- 
-ers  V.  Postal  Teleg.  Cable  Co.  68  Misc.  559,  24  A.  S.  R.  290,  12  L.R.A.  864,  9 
So.  356;  Bronson  v.  Albion  Teleph.  Co.  67  Neb.  Ill,  60  L.R.A.  426,  93  N.  W.  201, 
2  A.  &  E.  Ann.  Cas.  639 ;  Krueger  v.  Wisconsin  Teleph.  Co.  106  Wis.  96,  50  L.R.A. 
298,  81  N.  W.  1041, — holding  that  telephone  poles  and  wires  in  street  or  highway 
constitute  additional  burden;  Cater  v.  Northwestern  Teleph.  Exch.  Co.  60  Minn. 
539,  51  A.  8.  R.  543,  28  LJR.A.  310,  68  N.  W.  Ill  (dissenting  opinion),  on  same 
question. 
—  Electric  lighting  system  as. 

Distinguished  in  Berlew  v.  Electric  Illuminating  Co.  1  Pa.  Co.  Ot.  651 ;  Haver- 
ford  Electric  Light  Co.  v.  Hart,  1  Pa.  Dist.  R.  571,  13  Pa.  Co.  Ct.  369,  10  Lane. 
L.  Rev.  271, — holding  poles  and  wires  for  electric  lighting  constitute  additional 
Irarden  on  public  highway. 
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—  Railroads  and  railways  as. 

Cited  in  Howe  y.  West  End  Street  R.  Co.  167  Mass.  46,  44  N.  E.  386;  Detroit 
City  R.  Co.  V.  Mills,  85  Mich.  634,  48  N.  W.  1007,— holding  that  use  of  street 
for  electric  railway,  creates  no  additional  servitude;  Halsey  v.  Rapid  Transit 
Street  R.  Co.  47  N.  J.  Eq.  380,  20  Atl.  859,  holding  same;  White  ▼.  Blanehard 
Bros.  Granite  Co.  178  Mass.  363,  59  N.  E.  1025,  holding  same  as  to  use  of  highway 
for  horse  railroad  for  transporting  stone  from  quarry;  Eustis  y.  Milton  Street  R. 
Co.  183  Mass.  586,  67  N.  B.  663,  holding  that  laying  out  railway  in  street  creates 
no  additional  servitude. 

Cited  in  note  in  4  A.  S.  R.  402,  on  damages  for  establishing  railroad  on  highway 
where  fee  of  street  is  in  abutting  landowner. 

Distinguished  in  Onset  Street  R.  Co.  ▼.  Plymouth  County,  154  Mass.  395,  28  N, 
E.  286,  upon  point  that  street  railway  over  public  way  creates  no  additional  serri- 
tude. 

—  Blevated  railroads. 

Cited  in  Lentell  v.  Boston  ft  W.  Street  R.  Co.  202  Mass.  115, 88  N.  E.  765,  hold- 
ing that  public  easement  in  way  does  not  include  right  to  construct  elevated  rail- 
road. 
Telephone  poles  and  wires  as  realty  or  personalty. 

ated  in  Readfield  Teleph.  ft  Teleg.  Co.  ▼.  Cyr.,  95  Me.  287,  49  AU.  1047,  holding 
that  telephone  wires  and  poles  erected  in  highway  may  be  seized  and  sold  on  exe- 
cution as  personal  property. 
Nature  of  ownership  of  fee  in  highway. 

Distinguished  in  Bigelow  ▼.  Whitcomb,  72  N.  H.  473,  65  L.R.A.  676,  57  AU.  680, 
holding  that  public  cannot  prevent  owner  of  fee  in  highway  from  removing  shade 
trees  therefrom. 
Rights  of  landowner  suffering  consequential  damages. 

Cited  in  Cassidy  v.  Old  Colony  R.  Co.  141  Mass.  174,  5  N.  £.  142,  holding  that 
railroad  may  without  further  compensation  make  at  any  time  any  necessary  or 
incidental  use  of  land  acquired  by  it  for  railroad  purposes;  Lincoln  v.  Com.  164 
Mass.  363,  41  N.  E.  489,  holding  that  unless  part  of  his  land  is  taken  for  con- 
struction of  sewers,  landowner  can  claim  no  damages  for  diminution  in  value  of 
land. 
What  constitutes  a  public  use  or  purpose. 

Cited  in  Edison  United  Mfg.  Co.  v.  New  England  Wiring  ft  Constr.  Co.  82  Me. 
464,  19  Atl.  859,  to  point  that  fact  whether  company  receives  partial  or  exclusive 
delegation  of  power  of  eminent  domain  is  immaterial  in  determining  whether  its 
purposes  are  public;  Platsmouth  v.  Nebraska  Teleph.  Co.  80  Neb.  460,  127  A.  8. 
£L  779,  14  L.R.A.(N.S.)  654,  114  N.  W.  588,  holding  that  use  of  streets  for  tele- 
phone system  is  for  public  purpose ;  Rockingham  County  Light  ft  P.  Co.  v.  Hobbs, 
72  N.  H.  531,  66  L.R.A.  681,  58  Atl.  46,  holding  that  collection  and  distribution 
of  electricity  for  use  of  public  upon  reasonable  terms  justifies  exercise  of  power 
of  eminent  domain;  Ryan  v.  Louisville  ft  N.  Terminal  Co.  102  Tenn.  Ill,  45 
L.R.A.  303,  50  8.  W.  744,  holding  that  property  for  union  terminal  of  all  rail- 
roads entering  city  may  be  acquired  under  such  power. 
Construction  of  word  "shall." 

Cited  in  Suburban  Light  ft  P.  Co.  v.  Boston,  153  Mass.  200,  10  L.R.A.  497,  26 
N.  E.  447,  construing  "shall"  as  "may"  in  statute  regulating  granting  of  per- 
mission foi*  erection  of  electric  poles  and  wires;  State  ex  reL  Dangberg  v.  Doug- 
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lass  County,  27  Nev.  469,  77  Pac.  984,  construing  "shall"  as  "may"  in  statute  re- 
quiring conunissioners  to  vacate  road  on  petition  of  taxpayers. 

49  AM.  -REP.  20,  POWERS  v.  GUARDIAN  F.  A  Jj.  INS.  CO.  1S6  MASS. 

108. 
Constmction  of  proTlBion  as  to  transfer  of  interest  in  insured  property. 

Distinguished  in  Walton  ▼.  Agricultural  Ins.  Co.  116  N.  Y.  317,  5  LJLA.  677, 
22  N.  E.  443,  holding  that  conveyance  by  husband  to  wife,  through  stranger,  will 
avoid  policy  issued  to  husband  and  wife  jointly,  while  exclusive  title  was  in  hus- 
band. 
^—Transfers  between  partners. 

Cited  in  Phenix  Ins.  Co.  v.  Holcombe,  67  Neb.  622,  73  A.  S.  R.  632,  78  N.  W. 
300;  Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  88  Va.  832,  14  S.  E.  764,— holding 
prohibition  against  assured's  transferring  his  interest,  not  violated  by  transfers 
lietween  partners;  Sun  Fire  Office  v.  Wich,  6  Colo.  App.  103,  39  Pac.  587; 
Hartford  F.  Ins.  Co.  v.  Liddell  Co.  130  Ga.  8,  124  A.  S.  R.  167, 
14  L.RA..(N.S.)  168,  60  S.  E.  104,— to  same  point;  AUemania  F..Ins.  Co.  v.  Peck, 
133  111.  220,  23  A.  S.  R.  610,  24  N.  E.  638,  holding  condition  requiring  that  notice 
be  g^ven  insured  of  any  contract  to  sell,  inapplicable  to  contracts  betwen  part- 
ners. 

Cited  in  notes  in  62  A.  R.  443,  on  transfer  of  one  partner's  interest  to  copart- 
ner, as  sale,  conveyance,  or  change  of  interest  within  meaning  of  insurance  poli- 
<iy;  18  LJLA.  482,  on  partnership  interest  in  property  as  complete  or  full  owner- 
ship for  purposes  of  insurance. 
Construction  of  provision  in  insurance  contracts  as  to  increasing  of  risk. 

Cited  in  Clinton  v.  Norfolk  Mut.  F.  Ins.  Co.  176  Mass.  486,  79  A.  S.  R.  326. 
^0  L.RJL  833,  67  N.  £.  998,  holding  provision  against  increasing  of  risk,  not  vio> 
lated  by  sale  of  property;  Harris  v.  North  American  Ins.  Co.  190  Mass.  361,  4 
XJELA.(N.S.)  1137,  77  N.  E.  493,  holding  that  question  whether  leaving  building 
vacant  increased  risk  presents  issue  of  fact. 

Cited  in  note  in  66  A.  8.  R.  701,  on  increase  of  hazard  avoiding  policy. 

^0  AM.  REP.  25,  HIDDEN  v.  GRIFFIN,  1S6  BfASS.  229. 
Xiability  of  agent  for  fraudulent  representations. 

Cited  in  Riley  v.  Bell,  120  Iowa,  618,  96  N.  W.  170,  holding  agent,  fraudulently 
misrepresenting  the  title,  liable  to  purchaser  therefor;  Mack  v.  Latta,  178  N.  Y. 
526,  67  IjJRJL  126,  71  N.  E.  97,  holding  that  officers  of  corporation  who  secure 
stock  subscriptions  by  fraud  may  be  joined  in  suit  against  corporaticm  to  enjoin 
collection  of  amount  unpaid  and  to  secure  return  of  amount  paid. 

Cited  in  note  in  22  A.  S.  R.  614,  on  agent's  personal  liability  to  third  person 
for  nonfeasance  and  misfeasance;  48  A,  S.  R.  921,  on  liability  of  agent  or  officer 
of  corporation  to  third  persons  for  fraud  committed  or  wilful  misrepresentation 
made;  50  JjJSLA.  641,  on  liability  of  servant  or  agent  for  assault,  fraud,  or  other 
wrongful  act  against  third  party  under  orders  of  employer. 

Distinguished  in  Thompson  v.  Irwin,  76  Mo.  Aj^.  418,  upon  point  that  agent 
practising  fraud  upon  purchaser  is  liable  to  him  in  action  of  deceit. 
Wtiat  is  a  fraudulent  representation. 

Cited  in  Beckwith  v.  Ryan,  66  Conn.  589,  34  Atl.  488,  holding  that  insurer's 
agent's  false  representation  that  company's  history  showed  that  premiums  would 
be  greatly  reduced  by  surplus  earnings,  renders  contract  voidable;  Da  we  v.  Mor- 
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lis,  149  Mass.  188,  14  A.  S.  R.  404,  4  L.R.A.  158,  21  N.E.  313,  holding  that  rep- 
resentation  which  will  support  action  of  deceit  must  be  as  to  some  subject  ma- 
terial to  contract  itself. 

Cited  in  reference  note  in  50  A.  R.  779,  on  setting  aside  settlement  of  life  insur- 
ance claim  for  company's  fraud. 

Cited  in  note  in  18  A«  S.  R.  669,  on  representation  of  material  fact  in  false  rep- 
resentations. 
Recovery  of  premiiinis  paid  upon  insurance  policy. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Bertram,  103  Ind.  61,  64  LJLA.  935,  70 
N.  E.  268;  Fisher  y.  Metropolitan  L.  Ins.  Co.  160  Mass.  386,  89  A.  S.  R.  495,  35 
N.  E.  849, — ^to  point  that  one  may  recover  premiums  paid  upon  policy  which  in- 
surer's agent  fraudulently  induced  him  to  procure;  Mailhoit  v.  Metropolitan  L. 
Ins.  Co.  87  Me.  374,  47  A.  S.  R.  336,  32  Atl.  989,  to  point  that  one  fraudulently 
induced  to  procure  insurance,  may  recover  premiums,  not  because  contract  is  void, 
but  because  he  may  rescind  it;  McKindley  v.  Drew,  69  Vt  210,  37  Atl.  285,  hold- 
ing that  plaintiff's  damages  in  such  case  are  difference  between  premiums  paid 
and  value  of  policy  to  plaintiff  while  it  remained  in  force;  Sykes  v.  Life  Ins.  Co. 
148  N.  C.  13,  61  S.  E.  610,  holding  that  courts  of  equity  will  reform  written  con- 
tract of  life  insurance  in  accordance  with  repres^itations  made  by  agents  of  in- 
surance company,  which  are  false  and  fraudulent;  Thompson  v.  New  York  L.  Ins. 
Co.  21  Or.  466,  28  Pac  628,  apparently  holding  that  assured  may  recover  pre- 
miums paid  where  insurer  wrongfully  terminates  contract. 

Cited  in  notes  in  67  L.R.A.  738,  on  retention  of  policy  as  waiver  of  fraud  by 
insurer  or  his  agent  as  to  matters  outside  of  the  policy  and  application;  67  LJLA. 
742,  on  retention  of  policy  with  knowledge  of  defect  and  as  waiver  of  mistake 
or  fraud  of  insurer  or  his  agent. 
Measure  of  damages  for  deceit  or  fraudulent  representations. 

Cited  in  Roberts  v.  Holliday,  10  S.  D.  676,  74  N.  W.  1034,  holding  that  measure 
of  damages  in  action  against  agent  for  fraudulent  representations  as  to  location 
of  land  is  actual  loss  sustained. 

Cited  in  note  in  13  L.R.A.  349,  on  fraud  in  its  relation  to  life  insurance. 

Distinguished  in  Nash  v.  Minnesota  Title  Ins.  Co.  163  Mass.  674,  47  A.  S. 
R.  489,  28  L.R.A.  763,  40  N.  E.  1039,  holding  that  damages  for  false  representa- 
tions as  to  title  of  property  of  another  are  difference  between  its  value  as  it  was 
and  value  as  it  would  have  been  if  representations  were  true. 
Grounds  for  rescission  of  contracts. 

Cited  in  Boles  v.  Merrill,  173  Mass.  491,  73  A.  S.  R.  308,  63  N.  E.  894,  holding 
vendee's  delay  of  two  months  before  making  absolute  rescission  of  sale,  reason- 
able. 
Prerequisites  to  action  for  false  representations. 

Distinguished  in  Whiting  v.  Price,  172  Mass.  240,  78  A.  S.  R.  262,  61  N.  E.  1084, 
holding  that  plaintiff,  in  action  for  false  representation  in  sale  of  bond,  need  not 
offer  to  return  bond. 

49  AM.  KBP.  27,  SAWYBR  v.  DAVIS,  1S6  MASS.  8S9. 
Proper  exercise  of  police  power. 

Cited  in  Budd  v.  New  York,  143  U.  S.  617,  36  L.  ed.  247,  4  Inters.  Com.  Rep- 
45,  12  Sup.  Ct  Rep.  468  (affirming  117  N.  Y.  1,  16  A.  S.  R.  460,  6  L.RJL.  669. 
22  y.  E.  670,  7  N.  \.  Crim.  Rep.  189) ;  State  ex  rel.  Stoeser  v.  Brass,  2  N.  D. 
462,  62  N.  W.  408,— sustaining  statute  fixing  maximum  charge  for  elevating 
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grain;  Cotting  v.  Kansas  aty  Stock  Yards  Co.  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 
Ct.  Rep.  30,  to  point  that  legislature  may  regulate  charges  of  stock  yards 
companies;  Re  Flaherty,  105  Cal.  558,  27  L.R.A.  529,  38  Pac.  981,  sustaining  or- 
dinance making  it  unlawful  to  beat  drum  in  street  without  special  permission 
had  therefor;  Wilson  y.  Eureka  City,  173  U.  S.  32,  43  L.  ed.  603,  19  Sup.  Ct.  Rep. 
317,  sustaining  ordinance  imposing  penalty  for  moving  building  along  street  with- 
out permission  of  city  officer;  Indiana  R.  Co.  v.  Calvert,  168  Ind.  321,  10  LJLA. 
(N.S.)  780,  80  N.  E.  961,  11  A.  &  E.  Ann.  Cas.  635,  holding  that  city  may  require 
electric  railway  to  remove  its  wires  to  permit  house  to  be  removed  along  street; 
Rideout  v.  Knox,  148  Mass.  368,  12  A.  8.  R.  560,  2  L.R.A.  81,  19  N.  E.  390,  sus- 
taining statutes  declaring  "spite  fences"  unlawful;  Com.  v.  Parks,  155  Mass.  531,. 
30  N.  E.  174,  sustaining  ordinance  prohibiting  blasting  with  gunpowder  without 
written  consent  of  board  of  aldermen ;  Atty.  Gen.  v.  Boston  &  A.  R.  Co.  160  Mass. 
62,  22  L.R.A  112,  35  N.  E.  252  (dissenting  opinion),  on  validity  of  statute  re- 
quiring railroads  to  issue  mileage  tickets  and  receive  those  of  other  railroads; 
Atty.  Gen.  v.  Williams,  174  Mass.  476,  47  LJR.A.  314,  55  N.  E.  77,  holding  that 
legislature  may  restrict  height  of  buildings  adjacent  to  public  squares;  Welch  v. 
Swasey,  193  Mass.  364,  118  A.  S.  R.  523,  23  LJR.A.(N.S.)  1160,  79  N.  E.  745, 
sustaining  statute  limiting  height  of  buildincs  within  city;  Durgin  v.  Minot,  203 
Mass.  26,  133  A.  S.  R.  276,  24  L.R.A.(N.S.)  241,  89  N.  E.  144,  holding  statute 
giving  board  of  health  of  city  certain  arbitrary  powers  as  to  private  way  un- 
reasonable and  unconstitutional;  Bennett  v.  Vallier,  136  Wis.  193,  128  A.  S.  R. 
1061,  17  L.R.A.(N.S.)  486,  116  N.  W.  885,  holding  statute  respecting  construction 
of  tenement  houses,  void  because  unreasonable;  John  P.  Squire  &  Co.  v.  Tellier^ 
185  Mass.  18,  102  A.  S.  R.  322,  69  N.  E.  312,  sustaining  statute  declaring  salea 
of  merchandise  in  bulk  void  as  to  creditors  unless  certain  requirements  are  com- 
plied with;  Manning  v.  Bruce,  186  Mass.  282,  71  N.  E.  537,  sustaining  statute 
authorizing  city  to  take  land  for  contagious  disease  hospital;  State  v.  Pell  Splint 
Coal  Co.  36  W.  Va.  802,  17  L.R.A.  385,  15  S.  E.  1000  (dissenting  opinion),  on 
right  of  legislature  to  provide  how  and  when  coal  shall  be  weighed  by  mine-own- 
ers. 
—  liegallzing  nuisances  under. 

Cited  in  Muhlker  v.  New  York  &  H.  R.  Co.  197  U.  S.  644,  49  L.  ed.  872,  25  Sup. 
Ct.  Rep.  622  (dissenting  opinion) ;  Lentell  v.  Boston  &  W.  Street  R.  Co.  202  Mass. 
115,  88  N.  E.  765;  Taft  v.  Com.  168  Mass.  526,  33  N.  E.  1046,— to  point  that 
legislature  may  to  some  extent  change  law  of  nuisance  without  compensation; 
Georgia  R.  &  Bkg.  Co.  v.  Maddox,  116  Ga.  64,  42  S.  E.  315,  holding  that  railroad 
terminal  yard  operated  in  proper  manner  under  statutory  authority  cannot  be  ad- 
judged a  nuisance;  Pacific  State  Supply  Co.  v.  San  Francisco,  171  Fed.  727,  holding 
ordinance  prohibiting  blasting  within  certain  portions  of  city,  except  under  permit 
to  be  granted  by  board  of  supervisors,  valid;  Bacon  v.  Boston,  154  Mass.  100,  2S 
N.  E.  9,  to  point  that  legislature  may  authorize  small  nuisances  without  compensa- 
tion, but  not  great  ones;  Titus  v.  Boston,  161  Mass.  209,  36  N.  E.  793,  holding  that 
statute  may  authorize  that  which  would  otherwise  be  a  nuisance  (sewers) ;  Mur- 
tha  V.  Lovewell,  166  Mass.  391,  55  A.  S.  R.  410,  44  N.  B.  347,  holding  statutory 
license  to  continue  business  of  melting  iron,  etc.,  defense  to  bill  for  private  nui- 
sance; White  V.  Kenney,  157  Mass.  12,  31  N.  B.  654,  holding  same,  as  to  stable; 
Com.  V.  Packard,  185  Mass.  64,  69  N.  E.  1067,  holding  that  legislature  may  author- 
ize storing  of  naphtha  in  such  manner  as  would  constitute  commonlaw  nuisance;. 
Levin  v.  Goodwin,  191  Mass.  341,  114  A.  S.  R.  616,  77  N.  E.  718,  holding*  thai 
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proprietor  of  business  may  under  authority  of  statute  make  noise  which  otherwise 
would  be  nuisance;  iliomason  v.  Seaboard  Air  Line  R.  Co.  142  N.  C.  318,  55  S. 
E.  205;  Fisher  ▼.  Seaboard  Air  Line  R.  Co.  102  Va.  363,  46  S.  E.  381,  1  A.  &  £. 
Ann.  Cas.  622,  holding  railroad  acting  under  authority  of  law,  not  liable  to  ad- 
jacent landowner  for  noises  etc.,  incident  to  running  of  trains. 

Cited  in  reference  notes  in  10  A.  S.  R.  511,  on  the  right  of  public  authorities 
to  authorize  nuisance;  55  A.  S.  R.  413,  on  power  of  legislature  to  license  nuisances. 

Cited  in  notes  in  12  L.RJL  115,  on  right  to  authorize  obstruction  in  highway; 
^6  L.R.A.  593,  on  derivation  of  municipal  power  over  nuisances;  1  LJftJL(NJ3.) 
115,  on  effect  of  direct  grant  of  power  on  liability  for  private  nuisance;  22  K  R. 
C  112,  on  legislative  authority  to  legalize  a  nuisance  by  a  railroad  which  injures 
private  property. 

"What  constitutes  a  nuisance. 

Cited  in  reference  note  in  4  A.  S.  R.  320,  as  to  when  ringing  of  bells  is  a  nui- 


Cited  in  note  in  51  A.  R.  467,  on  factories  or  shops  as  nuisances. 
Damages  recoverable  for  injury  to  land. 

Cited  in  Lincoln  v.  Com.  164  Mass.  368,  41  N.  E.  489,  holding  that  unless  part 
of  land  is  taken  damages  cannot  be  claimed  for  depreciation  in  land's  value  re- 
sulting from  construction  of  sewer  nearby;  Wellington  v.  Boston  &  A.  R.  Co.  158 
Mass.  185,  33  N.  E.  393,  holding  same,  where  depreciation  resulted  from  construc- 
tion and  maintenance  of  railroad;  Rand  v.  Boston,  164  Mass.  354,  41  N.  E.  484, 
holding  same,  where  depreciation  resulted  from  building  of  bridge  and  embank- 
ment nearby. 
What  constitutes  contempt  of  court. 

Cited  in  Pritchett  v.  Knox  County,  42  Ind.  App.  3,  85  N.  £.  32,  holding  act 
required  to  be  performed  by  law  defense  to  bill  in  equity  to  enjoin  doing  of  it; 
Newton  Rubber  Works  v.  De  La  Casas,  198  Mass.  156,  84  N.  £.  119,  holding  one 
performing  act  contrary  to  court's  order,  but  under  authority  of  statute  enacted 
after  passage  of  order  not  guilty  of  contempt. 
effect  of  amendment  of  law  upon  pending  proceedings. 

Cited  in  Re  Northampton,  158  Mass.  299,  33  N.  E.  568,  holding  that  court  in 
rendering  decree  in  grade  crossing  proceedings  must  proceed  in  accordance  with 
statutes  as  amended  subsequent  to  commencement  of  action. 

49  AM.  REP.  S5,  CUTLER  v.  BALLOU,  1S6  BfASS.  SS7. 
"What  constitutes  a  continuing  guaranty. 

ated  in  Sherman  v.  MuUoy,  174  Mass.  41,  75  A.  S.  R.  286,  54  N.  E.  345,  hold- 
ing one's  agreement  "to  be  holden  for  stock  delivered  to  A"  to  certain  amount, 
not  continuing  guaranty;  Callender,  Mc  A.  &  T.  Co.  v.  Flint,  187  Mass.  104,  72 
N.  B.  345,  holding  continuing  guaranty  not  established  by  certain  correspondence. 

died  in  notes  in  55  A.  R.  703,  as  to  how  long  guaranties  continue;  105  A.  S. 
R.  525,  on  continuing  and  limited  guaranties. 

49  AM.  REP.  S7,  PEVERLY  v.  BOSTON,  1S6  AfASS.  366. 
Function  of  court  and  jury  in  regard  to  questions  of  negligence. 

Cited  in  Nugent  v.  Boston,  C.  &  M.  R.  Co.  80  Me.  62,  6  A.  S.  R.  151.  12  Atl.  797, 
holding  that  question  ot  contributory  negligence  depending  on  undisputed  facts, 
as  for  jury  different  conclusions  may  reasonably  be  drawn. 
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Cited  in  reference  note  in  2  A.  S.  R.  546,  on  n^ligence  as  question  of  fact  for 
jury. 

Proof  of  contributory  negligence  or  of  absence  thereof. 

Cited  in  Hilton  t.  Boston,  171  Mass.  478,  61  N.  E.  114,  holding  that  jury  may 
infer  that  plaintiff  exercised  due  care  from  absence  of  all  appearance  of  fault. 

Cited  in  notes  in  58  A.  R.  116,  on  contributory  negligence  of  passenger  in  not 
keeping  seat;  12  LJLA..  284,  on  defendant's  negligence  as  proximate  cause  of  in- 
jury. 

Right  to  prove  suitableness  of  one's  own  equipment  by  showing  kind  used 
by  others* 

Cited  in  Leonard  ▼.  Fitchburg  R.  Co.  143  Mass.  307,  9  N.  E.  667,  to  point  that 
^carrier  may  show  suitableness  of  cars  used  by  it  by  showing  kind  others  used. 
^Ferry  boat  operators  as  common  carriers. 

Cited  in  Davies  y.  Boston,  190  Mass.  194,  76  N.  E.  663,  holding  city  liable  as 
common  carrier  to  passenger  injured  on  ferry-boat,  operated  by  it  upon  toll  sys- 
tem. 

Cited  in  reference  note  in  87  A.  D.  721,  on  liability  of  keeper  of  common  ferry 
"toward  passengers. 

49  AM.  HEP.  40,  SNOW  T.  FITCHBURG  R.  CO.  1S6  MASS.  558. 
liiability  of  carrier  for  injury  to  passengers  and  others. 

Cited  in  note  in  13  L.R.A.(N.S.)  689,  on  liability  of  railroad  company  for 
negligent  injury  to  passenger  at  station  by  persons  coming  there  to  transact 
business. 

IHstinguished  in  Brown  v.  Chicago,  R.  I.  A  P.  R.  Co.  2  L.R.A.(N.S.)  105, 
72  C.  C.  A.  20,  139  Fed.  972,  2  A.  A  E.  Ann.  Cas.  261,  holding  that  carrier's 
liability  to  passenger  for  assault  committed  by  stranger  depends  on  fact 
whether  it  exercised  due  care  to  prevent  same. 

—  By  articles  thrown  from  train  generally. 

Cited  in  Fletcher  v.  Baltimore  &  P.  R.  Co.  168  U.  &  135,  42  L.  ed.  411,  18 
Sup.  Ct.  Rep.  35  (reversing  6  App.  D.  C.  385),  holding  it  a  question  for  jury 
whether  railroad  was  negligent  when  traveller  on  highway  injured  by  timber 
thrown  from  passing  work  train  by  laborer  for  personal  use. 

Cited  in  notes  in  41  L.R.A.  59,  on  employer's  imputed  knowledge  of  acci- 
dent to  servant  which  could  not  reasonably  have  been  anticipated;  6  LJCA. 
(N.S.)  581,  on  liability  of  railroad  company  for  personal  injuries  by  objects 
thrown  from  moving  train. 

Distinguished  in  Poling  ▼.  Ohio  River  R.  Co.  38  W.  Va.  645,  24  LJtA..  215, 
18  S.  E.  782,  denying  railroad's  liability  for  death  of  licensee  on  its  premises 
struck  by  piece  of  mail  crane  broken  by  government  clerk  in  catching  bag. 
^—Newspapers  thrown  from  train. 

Cited  in  Clifford  t.  New  York  C.  &  H.  R.  R.  Co.  Ill  App.  Div.  809,  97  N. 
T.  Supp.  954,  holding  railroad  liable  to  one  struck  by  newspapers  thrown 
from  train  by  news  agent  in  accordance  with  custom;  Mangum  v.  North  Carolina 
R.  Co.  145  N.  C.  152,  122  A.  S.  R.  437,  13  L.R.A.(N.8.)  589,  58  S.  E.  913,  hold- 
ing railroad  liable  to  passenger  injured  by  negligence  of  newspaper  employee 
in  ''trucking,"  as  was  his  custom,  newspapers  to  train. 

—  Mail  sacks  thrown  from  train. 

Cited  in  Shaw  v.  Chicago  k  G.  T.  R.  Co.  123  Mich.  629,  81  A.  S.  R.  230,  49 
Am.  Rep.  VoL  XIX.— 46. 
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L.R.A.  308,  82  N.  W.  618,  holding  railroad  liable  for  injury  to  intending  pas- 
senger stnidc  by  bag  thrown  from  rapidly  moTing  train  by  those  in  charge  of 
mail,  when  practice  permitted;  St.  Louia,  0.  ft  St.  P.  R.  Co.  ▼.  Waggoner,  9(V 
111.  App.  656,  holding  railroad  liable  to  employee,  who  travels  on  pass,  for  in- 
jury, while  waiting  on  platform,  by  sack  thrown  from  train  by  govemment 
clerk;  Bradford  t.  Boston  &  M.  R.  Co.  160  Mass.  392,  35  N.  E.  1131;  Williams 
V.  Louisville  ft  N.  R.  Co.  98  Ky.  247,  32  S.  W.  934,— Holding  railroad  liable  lor 
injury  to  person,  on  platform  by  implied  invitation,  by  sack  thrown  from  rapid- 
ly moving  train,  when  practice  permitted;  Huddleston  v.  St.  Louis,  I.  M.  ft  8. 
R.  Co.  90  Ark.  378,  119  8.  W.  280;  Carver  v.  Minneapolis  ft  St  L.  R.  Co.  120 
Iowa,  346,  94  N.  W.  862;  Galloway  v.  Chicago,  M.  ft  St.  P.  R.  Co.  56  Minn.  346, 
45  A.  8.  R.  468,  23  LJUL  442,  57  N.  W.  1058;  Ohio  ft  M.  R.  Co.  v.  8imms,  4^ 
IlL  App.  260, — ^holding  railroad  liable*  to  person  injured  while  lawfully  <m  plat- 
form by  sack  thrown  from  rapidly  moving  train  by  government  clerk,  when 
practice  permitted. 

—  By  nuUl  sacks  obstructing  platform. 

Cited  in  Ayres  v.  Delaware,  L.  ft  W.  R.  Co.  4  App.  Div.  511,  40  N.  Y.  Supp. 
11;  Sargent  v.  St.  Louis  ft  S.  F.  R.  Co.  114  Mo.  348,  19  L.R.A.  460,  21  8.  W. 
823, — holding  railroad  liable  to  passenger  injured  upon  insufficiently  lighted  plat- 
form by  stumbling  over  bag  thrown  by  postal  clerk  when  practice  permitted; 
Ayers  v.  Delaware,  L.  ft  W.  R.  Co.  77  Hun,  414,  28  N.  Y.  Supp.  789,  denying 
railroad's  liability  to  passenger  injured  upon  insufficiently  lighted  platform  by 
stumbling  over  bag  thrown  by  mail  clerk  for  first  time. 

49  AM.  KEF.  4S,  SHEALY  v.  EDWARDS,  73  ALA.  175,  Later  appeals  in 

75  Ala.  411  and  78  Ala.  176. 
Passing  of  title  in  sales  of  personalty. 

Cited  in  South  ft  North  Ala.  R.  Co.  v.  Wood,  72  Ala.  451,  on  question  when 
title  passes  in  sales  of  personal  property;  Warten  v.  Strane,  82  Ala.  311,  8 
So.  231,  holding  that  sale  of  part  of  grain  in  crib  does  not,  without  more,  vest 
title  in  purchaser;  McQuirk  v.  State,  84  Ala.  438,  6  A.  8.  R.  381,  4  8o.  775, 
holding  that  intention  of  parties  is  of  great  importance  in  determining  when 
title  passes. 

Cited  in  reference  note  in  7  A.  S.  R.  43,  as  to  when  title  passes  on  sale  of 
chattel. 

Cited  in  notes  in  17  L.R.A.  181,  on  necessity  that  nothing  remains  to  be  done 
to  passing  of  title  on  sale  of  goods;  26  L.R.A.(N.S.)  3,  8,  12,  13,  15,  17,  22, 
on  sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger  lot. 

—  Effect  of  nondeterminatlon  of  price. 

Cited  in  Townsend  v.  Brooks,  76  Ala.  308,  holding  that  delivery  of  property 
in  payment  of  debt  completes  sale  though  no  absolute  price  is  agreed  on;^ 
Aderholt  v.  Embry,  78  Ala.  185,  holding  that  sale  may  be  completed  by  sur- 
render of  dominion  weighing,  price  and  like  being  left  for  after  determination; 
Greene  v.  Lewis,  85  Ala.  221,  7  A.  8.  R.  42,  4  So.  740,  holding  that  title  passes 
on  delivery  of  horse,  sold  for  reasonable  price  to  be  afterwards  agreed  on; 
Foley  V.  Felrath,  98  Ala.  176,  39  A.  S.  R.  39,  13  So.  485,  to  point  that  title 
may  pass  to  vendee  without  fixing  an  absolute  price;  Francois-Chenoweth 
Hardware  Co.  v.  Gray,  104  Ala.  236,  53  A.  8.  R.  37,  15  So.  911,  holding  that 
title  passes  on  delivery  of  goods  though  value  is  to  be  determined  by  inventory 
to  be  taken  thereafter. 
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Distinguished  in  Wilkinson  v.  Williamson,  76  Ala.  163,  holding  sale,  not 
consummated  by  delivery  where  vendor  intends  one  price  and  vendee,  another. 
Situs  of  contracts  of  sale. 

Cited  in  Johnson  v.  Hanover  Nat.  Bank,  88  Ala.  271,  6  So.  909,  holding  sale 
negotiated  and  eonsummated  in  Alabama,  an  Alabama  contract. 

49  AM.  REP.  48,  HILIj  ▼.  FREEMAN,  73  AUl.  200. 
Right  to  relief  from  illegal  contract. 

Cited  in  White  v.  Equitable  Nuptial  Ben.  Union,  76  Ala.  251,  52  A.  R.  325, 
holding  money  paid  upon  ill^al  contract,  not  recoverable;  Koppersmith  v. 
Nassano,  77  Ala.  385,  to  point  that  question  of  legality  of  executed  contract 
cannot  be  entered  into;  Cottonwood  v.  H.  M.  Austin  ft  Co.  158  Ala.  117,  48 
So.  345,  holding  illegal  contract  will  be  left  where  courts  find  it;  Bipperdan  v. 
Weldy,  149  Cal.  667,  87  Pac.  276,  holding  that  rights  acquired  under  executed 
illegal  contract  will  not  be  disturbed;  Kirby  v.  Baynes,  138  Ala.  194,  100  A.  S, 
R.  39,  35  So.  118,  to  same  point;  Glass  v.  Basin  &  B.  S.  Min.  Co.  31  Mont.  21,  77 
Pac.  302,  applying  to  stock  transaction  maxim  that  "as  between  persons  is  equal 
fault,  possessor's  case  is  the  better;"  Watkins  v.  Nugen,  118  Ga.  372,  45  S.  E.  262, 
holding  that  grantor's  heirs  cannot  recover  land  of  which  grantee  acquired  pos- 
session under  deed  executed  in  consideration  of  future  illicit  intercourse;  and 
citing  annotation  also  oA  this  point. 

Cited  in  reference  notes  in  33  A.  S.  R.  653,  as  to  what  does  not  constitute 
compoiinding  felony;  39  A.  S.  R.  527,  on  validity  of  note  given  to  compound 
felony;  39  A.  S.  R.  343,  on  negotiable  instruments  given  to  compound  felonies; 
60  A.  S.  R.  950,  on  validity  of  contract  in  consideration  of  suppression  of 
criminal  prosecution. 

Cited  in  notes  in  29  L.RmA.(N.S.)  787,  on  right  to  recover  for  household  serv- 
ices while  living  in  illicit  relation;  11  E.  R.  C.  232,  on  admissibility  of  parol 
evidence  to  explain  or  vary  terms  of  deeds. 

49  AM.  REP.  51,  SEALS  v.  EDMONDSON,  7S  AIiA.  295. 
liiability  in  implied  assumpsit  for  services  rendered. 

Cited  in  Davis  v.  Walker,  131  Ala.  204,  31  So.  554,  holding  that  one's  remain- 
ing silent  with  knowledge  that  another  is  performing  services  for  him  may 
render  him  liable  therefor ;   Humes  v.  Decatur  Land,  Improv.  ft  Furnace  Co. 
98  Ala.  461,  13  So.  368,  to  same  point. 
When  general  charge  is  proper. 

Cited  in  Hall  v.  Posey,  79  Ala.  84,  holding  general  charge  improper  where 
there  is  slightest  conflict  in  testimony  as  to  any  material  fact;  Giddens  v. 
Boiling,  92  Ala.  586,  9  So.  274,  to  same  effect;  Tabler  v.  Sheffield  Land,  Iron  ft 
Coal  Co.  87  Ala.  305,  6  So.  196,  holding  that  general  charge  should  not  be  given 
unless  demurrer  to  evidence  would  lie. 

49  AM.  REP.  54,  MONTGOMERY  A  E.  R.  CO.  T.  KOLB,  73  ALA.  SSn. 
SnlBciency  of  delivery  to  carrier. 

Cited  in  Alabama  Midland  B.  Co.  v.  Darby,  119  Ala.  531,  24  So.  713,  holding 
issuance  of  bill  of  lading,  not  essential  to  recovery  against  carrier  for  nonde- 
livery of  goods  shipped;  Evansville  ft  T.  H.  B.  Co.  v.  Keith,  8  Ind.  App.  57,  35 
X.  E.  296,  holding  that  goods  are  delivered  to  carrier  when  placed  at  usual 
place  of  loading;  Burrowes  v.  Chicago,  B.  ft  Q.  B.  Co.  85  Neb.  497,  —  L.R.A. 


Digitized 


by  Google 


49  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  724 

(N.S.)  — ,  123  N.  W.  1043,  holding  delivery  and  acceptance  of  goods  necessary 
to  render  carrier  liable  for  their  loss. 

Cited  in  reference  note  in  3  A.  S.  R.  681,  on  sufficiency  of  delivery  to  car- 
rier. 

—  Custom  as  regulating. 

Cited  in  St.  Louis,  L  M.  &  S.  R.  Co.  t.  Murphy,  60  Ark.  333,  46  A.  8.  R. 
202,  30  S.  W.  419,  holding  that  sufficiency  of  delivery  to  carrier  may  be  r^^- 
lated  by  established  custom;  Mt.  Vernon  Co.  v.  Alabama  G.  S.  R.  Co.  92  Ala. 
296,  8  So.  687,  holding  same. 
When  usages  and  customs  are  provable. 

Cited  in  East  Tennessee,  V.  ft  G.  R.  Co.  v.  Johnston,  76  Ala.  596,  51  A.  R. 
489,  holding  evidence  of  custom  of  shipper  of  cattle  to  bed  cars,  admissible  to 
interpret  and  explain  his  contract;  Memphis  ft  C.  R.  Co.  v.  Graham,  94  Ala. 
545,  10  So.  283,  holding  parol  evidence,  inadmissible  to  show  that  employees 
liabitually  violated  clearly  expressed  rule;  Southern  R.  Co.  v.  Cofer,  149  Ala. 
■565,  43  So.  102,  holding  parol  evidence  of  custom,  admissible  to  explain  ambi- 
guity in  bill  of  lading;  Thompson  v.  Truesdale,  61  Minn.  129,  62  A.  8.  R.  679, 
63  N.  W.  259,  holding  evidence  of  custom  of  conductors  to  receive  detached 
coupons,  admissible  to  prove  their  authority  to  waive  condition  against  receipt 
of  coupons  when  detached. 

Distinguished  in  Shelby  Iron  Co.  v.  Dupree,  147  Ala..  602,  41  So.  182,  holding 
clear  and  unambiguous  written  contract,  not  open  to  explanation  or  addition 
by  proof  of  custom. 
What  necessary  to  validity  of  custom  or  usage. 

Cited  in  The  Dora  Mathews,  31  Fed.  619,  holding  usage  or  custom,  conflicting 
with  well-established  rules  of  law,  inoperative;  Haas  v.  Hudmon  Bros.  83  Ala. 
174,  3  So.  302;  Melbourne  v.  Louisville  ft  N.  R.  Co.  88  Ala.  443,  6  So.  762,— 
holding  that  custom  to  be  binding  on  parties  must  be  uniform  and  long-estab- 
lished; Columbus  ft  W.  R.  Co.  v.  Ludden,  89  Ala.  612,  7  So.  471,  holding  cus- 
tom of  railroad  to  give  notice  of  arrival  of  goods,  not  established  by  proof 
that  notice  was  given  occasionally. 
liiabillty  of  principal  for  acts  of  agent. 

Cited  in  Insurance  Co.  of  N.  A.  v.  Thornton,  130  Ala.  222,  89  A.  S.  R.  30, 
55  Ii.R.A.  547,  30  So.  614  (dissenting  opinion),  on  right  of  principal  to  rely 
upon  secret  limitations  upon  agent's  powers;  South  ft  North  Ala.  R.  Co.  v. 
Huffman,  76  Ala.  492,  62  A.  R.  349,  holding  railroad,  liable  for  erroneous  advice 
and  direction  given  by  its  agents  in  charge. 
Necessity  for  allegation  that  common  carrier  is  such. 

Cited  in  Louisville  ft  N.  R.  Co.  v.  Gerson,  102  Ala.  409,  14  So.  873,  hold- 
ing that  complaint  in  action  against  defendant  a«  oommcm  carrier  must  aver 
that  it  is  such. 
Correctness  of  instructions. 

Cited  in  Miller  v.  State,  77  Ala.  41;  Skelton  v.  State,  78  Ala.  86;  Vaugban 
V.  Williams,  78  Ala.  194, — ^holding  that  charges  should  be  confined  to  facti 
which  evidence  tends  to  prove;  Rosser  y.  Timberlake,  78  Ala.  162,  holding  that 
eharge,  any  of  whose  postulates  of  fact,  though  immaterial,  are  not  supported 
by  evidence,  is  erroneous;  Woodward  Iron  Co.  v.  Jones,  80  Ala.  123»  holding 
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Presumptions  on  appeal  where  evidence  is  not  all  brought  up. 

Cited  in  Davis  v.  Badders,  95  Ala.  348,  10  So.  422;  Sanders  v.  Edmonds,  08 
Ala.  157,  13  So.  505;  Brown  v.  Brown,  115  Ala.  696,  22  So.  998;  Mobile  &  K. 
C.  R.  Co.  V.  Owen,  121  Ala.  505,  25  So.  612;  Sanders  v.  Steen,  128  Ala.  633,  29 
So.  586, — presuming,  where  bill  of  exceptions  did  not  purport  to  set  out  all 
the  evidence,  that  rulings  of  trial  court  were  correct;  Louisville  &  N.  R.  Co. 
V.  Philyaw,  88  Ala.  264,  6  So.  837,  holding  refusal  to  give  charge,  no  ground 
for  reversal,  unless  record  shows  affirmatively  that  there  was  evidence  tending 
to  prove  every  fact  as  to  which  it  raises  inquiry. 

49  AM.  KEP.   59,  WARWICK  t.  STATB,   7S  AI/A.  486. 
Xlffect  of  escape  of  prisoner  on  his  right  of  appeal. 

Cited  in  Allen  v.  Georgia,  166  U.  S.  138,  41  L.  ed.  949,  17  Sup.  Ct.  Rep.  525, 
sustaining  state  court's  dismissal  of  escaped  prisoner's  appeal;  State  v.  Ldgan, 
125  Mo.  22,  28  S.  W.  176,  sustaining  trial  judge's  refusal  to  sign  bill  of  excep- 
tions of  escaped  prisoner,  who  had  already  appealed;  State  'v.  Keebler,  145  N 
C.  560,  59  S.  K  872,  13  A.  &  E.  Ann.  Cas.  496,  holding  that  appeal  of  escaped 
prisoner  will  be  dismissed. 

Cited  in  reference  note  in  22  A.  S.  R.  920,  on  effect  of  prisoner  escaping  dur- 
ing appeal. 

Cited  in  note  in  26  L.R.A.(N.S.)  922,  923,  924,  on  effect  of  escape  on  appeal 
from  conviction. 
Proof  of  ownership  in  criminal  prosecutions. 

Cited  in  James  v.  State,  77  Miss.  370,  78  A.  S.  R.  527,  26  So.  929,  holding 
that  corporate  existence  must  be  proved  if  property  is  owned  by  corporation. 

49  AM.  REP.  eS,  KB  MOHR,  7S  AliA.  SOS. 
Who  are  fugitives  from  Justice. 

Cited  in  Hyatt  v.  New  York,  188  U.  S.  691,  47  L.  ed.  657,  23  Sup.  Ct.  Rep. 
456  (affirming  172  N.  Y.  176,  92  A.  S.  R.  706,  60  L.R.A.  774,  64  N.  E.  826,  17  N. 
Y.  Crim.  Rep.  79),  holding  that  one  not  corporeally  present  in  demanding 
state  at  time  of  commission  of  crime  is  not  fugitive  from  justice;  Appleyard 
V.  Massachusetts,  203  U.  S.  222,  51  L.  ed.  161,  27  Sup.  Ct.  Rep.  122,  7  A.  & 
£.  Ann.  Cas.  1073,  holding  that  one  may  be  fugitive  from  justice  though  he  had 
no  belief  that  he  had  committed  crime  when  leaving  demanding  state;  State  v. 
Hall,  115  N.  C.  811,  44  A.  S.  R.  501,  28  L.R.A.  289,  20  S.  B.  729,  holding  that 
one  only  constructively  present  in  state  where  crime  was  committed  cannot  be 
deemed  fugitive  from  justice. 

Cited  in  note  in  57  A.  D.  396,  on  who  are  fugitives  from  justice. 
What  matters  in  proceedings  for  extradition  are  reviewable  on  habeas 
corpus. 

Cited  in  Re  Cook,  49  Fed.  833;  State  ex  rel.  Munsey  v.  Clough,  71  N.  H.  594, 
67  L.RJI.  946,  53  Atl.  1086;  Com.  v.  Trach,  3  Pa.  Co.  Ct.  65;  People  ex  rel. 
Corkran  v.  Hyatt,  172  N.  Y.  176,  92  A.  8.  R.  706,  60  L.R.A.  774,  64  N.  E.  825, 
17  N.  Y.  Crim.  Rep.  79, — holding  determination  by  governor  that  party  sought 
is  fugitive  from  justice,  reviewable  by  habeas  corpus;  United  States  v.  Fowkes. 
49  Fed.  50,  1  Pa.  Dist.  R.  99,  holding  that  court  may  go  behind  indictment, 
found  without  hearing  or  binding  over,  and  discharge  party  if  prima  facie 
ease  is  not  produced;  Barriere  v.  State,  142  Ala.  72,  39  So.  55,  holding  that 
party  may  show  that  offense  charged  is  not  crime,  that  process  is  void,  or 
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that  he  is  not  fugitive  from  joatice;  Re  Waterman,  29  Ncv.  288,  11  L.R.A.(N.SO 
424,  80  Pac  291,  13  A.  ft  E.  Ann.  Cas.  926,  holding  that  court  may  inquire 
into  legality  of  indictment  upon  which  requisition  is  based;  Poor  v.  Gudihee,  37 
Wash.  609,  79  Pac.  1106,  discharging  because  not  a  fugitive  from  justice,  party 
held  for  extradition. 

Cited  in  notes  in  67  A.  D.  396,  as  to  whether  guilt  or  innocence  of  fugitive 
from  justice  will  be  inquired  into  on  habeas  corpus;  100  A.  S.  R.  38,  on  in- 
quiry into  identity  of  prisoner  on  habeas  corpus  after  commitment  and  be- 
fore trial;  21  Ii.R^.(N.S.)  940,  on  right,  in  reviewing  extradition  proceedings, 
to  be  heard  upon  merits  of  charge. 
What  may  be  inquired  into  in  habeas  corpus  proceedings. 

Distinguished  in  Re  Bion,  69  Ck>nn.  372,  11  LJLA.  694,  20  Atl.  662,  holding 
mere  irregularities  or  questions  of  sufficiency  of  evidence,  not  reviewable  by 
habeas  corpus. 
ICxtraditfon  prooeedincs. 

Cited  in  Toung  v.  State,  166  Ala.  146,  46  So.  680,  holding  return  to  writ 
of  habeas  corpus  showing  demand  for  prisoner  by  executive  of  another  state, 
copy  of  indictment  and  warrant  duly  certified  with  warrant  of  local  executive 
prima  facie  case  for  detention. 

Cited  in  reference  note  in  1  A.  S.  R.  179,  on  proceedings  for  arrest,  deten- 
tion, and  surrender  of  fugitives  from  justice. 

Cited  in  notes  in  67  A.  D.  393,  on  jurisdiction  of  courts  to  inquire  into  cause 
of  detention  of  fugitives  from  justice  in  another  state;  112  A.  S.  R.  124,  on 
necessity  for  pendency  of  charge  in  prosecution  against  accused  in  state  de- 
manding extradition;  112  A.  S.  R.  121,  on  necessity  for  showing  on  part  of 
state  demanding  extradition,  that  accused  is  fugitive;  28  L.R.A.  289,  to  point 
that  there  can  be  no  constructive  presence  in  demanding  state  so  as  to  justify 
extradition;  11  L.R.A.(N.S.)  428,  on  right  of  court  of  asylum  state  to  examine, 
in  interstate  extradition  proceedings,  sufficiency  of  papers  charging  offense 
for  which  return  of  fugitive  is  demanded;  47  L.  ed.  U.  S.  667,  on  necessity  for 
extradition  purposes  of  actual  presence  of  accused  in  demanding  state. 

—  Burden  of  proof  on. 

Cited  in  Compton  v.  State,  162  Ala.  68,  44  So.  686,  holding  burden  on  one 
resisting  extradition  to  establish  that  he  is  not  fugitive  from  justice  or  that 
prooess  is  void;  Singleton  v.  State,  144  Ala.  104,  42  So.  23,  to  same  effect. 

49  AM.  KBP.  71,  EX  PARTE  POWEIili,  73  AI/A.  517. 
"What  constitutes  delivery  of  instrument. 

Cited  in  Redd  v.  State,  66  Ark.  476,  47  S.  W.  119,  holding  delivery  of  pardon 
to  accused's  attorney,  sufficient;  McCormick  v.  Joseph,  77  Ala.  236,  holding 
that  bill  of  lading  is  delivered  when  it  is  deposited  in  mail  properly  indorsed; 
Re  Williams,  149  N.  C.  436,  22  LJt.A.(N.8.)  238,  63  S.  E.  108,  holding  de- 
livery of  pardon  to  prisoner's  attorney  constructive  delivery  to  prisoner. 

Cited  in  note  in  22  L.R.A.(NJ3.)  239,  on  right  to  recall  pardon. 

49  AM.  REP.  78,  OOIiE  v.  SUPERIOR  CT.  6S  CAL.  86. 
Employment  of  counsel  —  By  guardians. 

Cited  in  Taylor  v.  Hill,  116  Cal.  143,  44  Pac.  336,  to  point  that  guardian  ad 
litem  may  employ  attorney  to  conduct  proceedings  on  ward's  behalf;   Lund's 
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Estate,  1  Oof.  Prob.  Dec.  Anno.  152,  holding  that  administratrix  has  no  power 
to  make  contract  with  attorney  for  payment  of  contingent  fee  to  him  out  of 
assets  of  estate;  Richardson  v.  Tyson,  110  Wis.  572,  84  A.  S.  R.  937,  86  N.  W. 
250,  holding  ward's  estate  liable  for  fees  of  attorney  employed  with  reasonable 
necessity  by  guardian  ad  litem. 

Cited  in  reference  note  in  84  A.  S.  R.  948,  on  authority  of  guardian  ad 
titem. 

Cited  in  notes  in  97  A.  8.  R.  1002,  on  power  of  guardian  ad  litem  or  next 
friend  to  contract  for  legal  services;  16  L.R.A.  507,  on  control  of  guardian  ad 
litem  or  next  friend  over  action. 

Distinguished  in  Schultheis  v.  Nash,  27  Wash.  250,  67  Pac.  707,  sustaining 
contract  made  by  guardian  to  pay  attorneys  one-half  of  what  they  might  re- 
cover for  ward  in  certain  action. 
<«By  administrators. 

Cited  in  Lund*s  Estate,  Cof.  Prob.  Dec.   (CaL)   172,  1  Cof.  Prob.  Dec.  Anno. 
152,  holding  that  attorney  employed  by  administrator   can  claim  only  such 
compensation  as  court  may  allow. 
Compensation  of  guardians. 

Cited  in  Walton  v.  Yore,  58  Mo.  App.  562,  holding  that  trial  court  should 
make  allowance  for  compensation  of  guardian  ad  litem;   Aronson  v.  Levison, 
148  Cal.  364,  83  Pac.  154,  on  same  point. 
Authority  to  bear  and  determine  as  conferring  Jurisdiction. 

Cited  in  Blevins  v.  Morledge,  5  Okla.  141,  47  Pac  1068,  to  point  that  author- 
ity to  hear  and  determine  a  cause  is  the  equivalent  of  jurisdiction. 

Cited  in  reference  note  in  99  A.  D.  354,  on  what  matters  are  in  exclusive 
jurisdiction  of  probate  court. 

49  AM.  KBP.  8S,  REIS  t.  IiA\¥RBNOB,  BZ  CAJb.  129. 
Estoppel  as  to  married  women  executing  deeds  as  if  single. 

Cited  in  Ramboz  v.  Stowell,  103  Cal.  588,  37  Pac  519,  holding  that  estoppel 
arises  where  married  woman  who  lived  apart  from  husband  and  represented 
herself  to  be  widow  executed  deed  as  if  single;  Hand  v.  Hand,  68  Cal.  135,  58 
A.  R.  5,  8  Pac.  705,  holding  same,  where  she  lived  in  meretricious  relation  with 
man  to  whom  she  made  conveyance. 

Cited  in  reference  notes  in  10  A.  S.  R.  21,  on  application  of  estoppel  to  acts 
and  deeds  of  married  women;  12  A.  6.  R.  504,  on  running  of  limitations  against 
married  women;  43  A.  S.  R.  348,  as  to  whether  dower  is  extinguished  by  ju- 
dicial sale  against  husband  or  conveyance  by  him;  44  A.  S.  R.  641,  on  estoppel 
of  married  women. 

Cited  in  notes  in  57  A.  S.  R.  183,  on  estoppel  of  wife  to  assert  coverture;  64 
A  S.  R.  864,  on  effect  of  desertion  of  wife  on  her  property  rights  and  power  to 
contract,  etc.;  64  A.  B.  R.  870,  on  effect  of  husband's  desertion  on  wife's  power 
to  make  deed;  22  L.R.A.(N.S.)  240,  on  husband  or  wife  as  witness  against 
other  in  criminal  case. 

49  AM.  REP.  92,  BANK  OF  SONOBiA  COUNTT  t.  GOVS,  6S  CAL.  355^ 
Rights  of  transferee  of  over-due  commercial  paper. 

Cited  in  Koehler  v.  Dodge,  31  Neb.  328,  28  A.  S.  R.  518,  47  N.  W.  913;  Don- 
nerberg  v.  Oppenheimer,  15  Wash.  290,  46  Pac  254, — ^holding  that  one  taking 
Dot^  after  maturity  bona  fide  holder  for  value  takes  free  from  defenses ;  Symonds 
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V.  Riley,  188  Mass.  470,  74  N.  E.  926,  holding  same,  as  to  transferee  of  over- 
due check. 

Cited  in  notes  in  84  A.  D.  401,  on  who  is  bona  fide  purchaser  of  n^|otiable 
instrument  for  value;  46  LJELA.  785,  on  rights  of  holder  •!  negotiable  paper 
transferred  after  maturity  by  bona  fide  holder. 

49  AM.  REP.  94,  BRTCE  ▼.  JOYNT,  68  CAIi.  875. 

Bntries  in  books  of  oorporatlons  and  partnerships  as  evidence. 

Cited  in  National  Exp.  A;  Transp.  Co.  v.  Morris,  15  App.  D.  C.  262,  holding 
entries  in  corporation's  books  inadmissible  to  prove  particular  person's  mem- 
bership therein. 

Cited  in  note  in  62  L.R.A.  834-836,  on  partnership  books  of  account  as  evi- 
dence to  prove  or  disprove  partnership. 
FnncUon  of  oonrt  upon  qnestions  of  proof. 

Cited  in  Webster  v.  San  Pedro  Lumber  Co.  101  CaL  326,  35  Pac.  871,  holding 
that  question  of  sufficiency  of  preliminary  proof  is  matter  within  trial  court's 
discretion;  Dennis  v.  Kolm,  131  Cal.  91,  63  Pac.  141,  holding  it  for  court  to 
determine  whether  there  is  prima  facie  evidence  of  partnership  relation. 

4f  AM.  REP.  96.  SOGERS  T.  HINK,  68  OAIi.  445. 
Infringement  of  trademarks  and  tradenames. 

Cited  in  Ball  v.  Siegel,  116  DL  137,  56  A.  R.  767,  4  N.  E.  667,  holding  that 
there  is  no  infringement  where  ordinary  attention  enables  purchasers  to  dis- 
criminate between  respective  trademarks;  N.  K.  Fairbank  Co.  v.  Swift  &,  Co. 
64  HI.  App.  477,  holding  term  "cotosuet,"  no  infringement  of  "cottolene;** 
Mossier  v.  Jacobs,  66  111.  App.  571,  holding  term  <*Six  Big  Tailors,"  an  in- 
fringement of  "Six  Little  Tailors." 

Cited  in  reference  note  in  1  A.  S.  R.  421,  as  to  when  right  to  use  trademark 
is  protected. 

Cited  in  notes  in  85  A.  S.  R.  115,  on  trade  sign  as  trademark;  1  L.R.A.  46,. 
as  to  when  equity  will  restrain  use  of  trademark;  17  L.R.A.  131,  on  refusal  of 
courts  to  protect  a  trademark  which  contains  a  fraud;  26  L.R.A.  (N.S.)  83,. 
on  right  to  protection  in  use  of  geographical  name. 

49  AM.  REP.  98,  SAN  FRANCISCO  ▼.  CENTRAL  P.  R.  CO.  63  CAL.  467. 
-What  is  a  ''roadway"  or  "road-bed." 

Cited  in  Santa  Clara  County  v.  Southern  P.  R.  Co.  118  U.  S.  394,  30  L.  ed.  118, 
6  Sup.  Ct.  Rep.  1132,  holding  that  fences  between  railroad  and  land  of  coter- 
minous owner  are  not  part  of  '^roadway;"  Standard  Life  Acci.  Ins.  Co.  v.  Lang- 
ston,  60  Ark.  881,  80  S.  W.  427,  holding  ends  of  ties  of  unusual  length,  not  within 
"road-bed;"  San  Francisco  &  S.  J.  Valley  R.  Co.  v.  Stockton,  149  Cal.  83,  84 
Pac.  771,  holding  that  "roadway"  is  synonymous  with  right  of  way;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Cass  Coun^,  8  N.  D.  18,  76  N.  W.  239,  holding  that  "road- 
way" is  not  confined  to  strip  of  ground  on  which  main  line  is  located;  Shreveport 
V.  Shreveport,  107  La.  785,  32  So.  189,  holding  that  "road-bed"  is  foundation 
on  which  superstructures  of  railroad  rest. 

Cited  in  note  in  66  L.ILA.  37,  as  to  whether  railroad  right  of  way  is  real  estate 
or  personal  property. 
€k>n8tniction  of  taxing  proTisions. 

Cited  in  California  v.  Central  P.  R.  Co,  127  U.  S.  1,  32  L.  ed.  150,  2  Inters. 
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CkMn.  Rep.  153,  8  Sup.  Ct.  Rep.  1073^  holding  steamboats,  used  in  transporting 
trains^  not  assessable  by  state  board  under  constitution  of  California;  German ia 
Trust  Co.  V.  San  Francisco,  128  Cal.  589,  61  Pac.  178;  San  Francisco  &  S.  J. 
Valley  R.  Co.  v.  Stockton,  149  Cal.  83,  84  Pac.  771, — ^in  construing  statutory  and 
constitutional  provisions  relating  to  taxation  of  railroads. 

Cited  in  notes  in  2  L.R.A,  189,  on  limitation  of  taxing  power  of  state  over 
railroads;  37  L.R.A.  518,  as  to  where  ships  are  taxable  as  between  different 
jurisdictions  within  same  state. 

49  AM.  REP.  100,  I7NGBR  ▼.  MOONEY,  68  OAIj.  586. 
Title  by  adverse  possession  and  prescription. 

Cited  in  Echols  v.  Hubbard,  90  Ala.  309,  7  So.  817;  Hoffman  v.  White,  90  Ala. 
354,  7  So.  816, — ^holding  that  period  of  adverse  possession  relied  on  need  not  be 
that  next  before  action  brought;  Trufant  v.  White,  99  Ala.  526,  13  So.  83,  hold- 
ing that  a  permissive  possession  following  upon  an  adverse  possession  may  revest 
title  in  original  owners;  Keams  v.  McEean,  65  CaL  411,  4  Pac  404,  holding  that 
possession  of  one  entering  under  contract  of  purchase  cannot  be  adverse  unlesa 
manifested  to  vendor  to  be  so  by  unequivocal  acts;  Thomas  v.  England,  71  Cal. 
456,  12  Pac.  491,  holding  that  to  perfect  easement  by  occupancy,  its  enjoyment 
must  be  adverse,  continuous,  open  and  peaceable;  Oneto  v.  Restano,  78  Cal.  374, 
20  Pac.  743,  holding  that  the  use  must  be  adverse  and  continuous;  Roman  Cath- 
olic Archbishop  v.  Shipman,  79  Cal.  288,  21  Pac.  830,  holding  that  one  holding 
in  one  capacity  cannot  hold  adversely  to  himself  claiming  in  another  capacity; 
De  Frieze  v.  Quint,  94  Cal.  653,  28  A.  S.  R.  151,  30  Pac  1,  holding  that  pos- 
session must  be  sufficiently  open  and  notorious  to  notify  ordinarily  prudent  owner 
of  its  existence;  Bree  v.  Wheeler,  129  Cal.  145,  61  Pac  782,  to  same  point; 
Sullivan  v.  Zeiner,  98  Cal.  346,  20  L.R.A.  730,  33  Pac.  209,  to  point  that  acta 
constituting  adverse  use  must  be  such  as  to  support  cause  of  action;  Andrus  v. 
Smithy  133  Cal.  78,  65  Pac.  320,  holding  that  entry  under  deed  from  party  in 
possession  is  strong  evidence  of  adverse  claim;  Churchill  v.  Louie,  135  Cal.  608, 
67  Pac  1052,  holding  that  plea  of  prescription  must  allege  a  use  adverse  to 
plaintiff  and  a  notice,  actual  or  constructive;  Monteoito  Valley  Water  Co.  v. 
Santa  Barbara,  144  CaL  578,  77  Pac.  1113,  holding  that  the  possession  need 
not  be  peaceable;  Nathan  v.  Dierssen,  146  Cal.  63,  79  Pac.  739,  holding  that 
payment  of  taxes  and  continuous  possession  protected  by  substantial  inclosure 
are  necessary  to  constitute  adverse  possession;  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pac  553,  holding  open,  continuous,  notorious,  and  hostile  possession,. 
suiBeient;  Spotswood  v.  Spotswood,  4  Cal.  App.  711,  89  Pac.  362;  Alper  v.  Tor- 
mey,  7  Cal.  App.  8,  93  Pac.  402, — as  to  what  are  elements  of  title  by  pre- 
scription and  adverse  possession;  Steckter  v.  Ewing,  6  Cal.  App.  761,  93  Pac. 
286,  holding  that  though  possession  is  under  mistake  it  may  be  adverse;  Altschul 
V.  O^eiU,  85  Or.  202,  58  Pac  95,  holding  that  occupation  must  be  accompanied  by 
claim  of  ownership;  Peter  v.  Stephens,  11  Mont.  115,  28  A.  S.  R.  448,  27  Pac. 
403,  holding  same;  Converse  v.  Ringer,  6  Tex.  Civ.  App.  51,  24  S.  W.  705,  holding 
thai  possession  need  only  be  adverse  against  true  owner. 

Cited  in  reference  note  in  95  A,  D.  209,  on  adverse  possession  as  defense  in 
ejeetment  under  statute  of  limitations. 

Cited  in  notes  in  28  A.  S.  R.  158,  on  necessity  for  notoriety  to  adverse  posses- 
sion; 15  L.R.A.(N.S.)  1185,  on  meaning  of  term  ''adverse  possession;"  15  L.R.A. 
(N.8.)  1189,  on  essential  elements  in  adverse  possession;  15  L.R.A.(N.S.)  1196^ 
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on  exclusivenesa  as  essential  element  in  adverse  possession;  15  L.R.A.(N.S.)  1187, 
1188,  on  necessity  of  entry  and  disseisin  to  found  title  by  adverse  possession. 

Distinguished  in  Barnes  v.  Daveck,  7  Cal.  App.  487,  94  Pac.  780,  holding  that 
to  establish  public's  right  to  highway  there  need  only  be  such  adverse  use  and 
occupation  as  are  inconsistent  with  owner's  right  to  claim  exclusive  use  of  land. 

—  Against  tenants  In  oommon. 

Cited  as  leading  ease  in  Faubel  v.  McFarland,  144  CaL  717,  78  Pac  261,  hold- 
ing that  possession  of  one  tenant  in  common  is  possession  of  other  unless  notice, 
actual  or  constructive,  that  it  is  adverse  is  given. 

Cited  in  Price  v.  Hall,  140  Ind.  314,  49  A.  6.  R.  196,  39  N.  £.  941;  Grubbs 
V.  Leyendecker,  163  Ind.  348,  63  N.  E.  040;  Ricker  v.  Butler,  46  Minn.  546,  48 
N.  W.  407;  Maxwell  v.  Higgins,  38  Neb.  671,  57  N.  W.  388,— holding  that  pos- 
session by  grantee  in  deed  from  one  tenant  in  conunon  purporting  to  convey  entire 
estate  establishes  a  possession  adverse  to  other;  Thompson  v.  Ferry,  6  Ariz. 
301,  66  Pao.  741,  holding  same;  Tabler  t.  Peverill,  4  Cal.  App.  671,  88  Pac 
994-;  Matlis  y.  Hosmer,  37  Or.  623,  62  Pac  17, — holding  that  one  tenant  in  com- 
mon cannot  claim  adversely  to  other  unless  there  has  been  actual  or  constructive 
ouster;  Nevrman  v.  Bank  of  California,  80  Cal.  368,  13  A.  6.  R.  169^  5  L.RJL 
467,  22  Pac.  261,  holding  that  judgment  in  favor  of  one  tenant  in  common 
against  adverse  claimant  makes  his  possession  relate  back  to  commencement  of 
action  and  inure  to  benefit  of  cotenant;  Watson  v.  Sutro,  86  Cal.  500,  24  Pac 
172,  holding  possession  of  one  tenant  in  common  or  of  his  trustee,  possession  of 
other  cotenants;  Feliz  v.  Feliz,  106  Cal.  1,  38  Pac.  521,  holding  that  cotenant 
occupying  premises  under  open  and  notorious  claim  of  exclusive  ownership  may 
acquire  title  by  adverse  possession;  Alvarado  t.  Nordholt,  95  CaL  116,  30 
Pac.  211,  holding  same;  Roumillot  v.  Gardner,  113  Ga.  60,  53  L.R.A.  729,  38 
8.  E.  362,  holding  that  entering  into  possession  of  cemetery  lot  and  erect- 
ing iron  fence  about  portion  claimed  constitute  ouster  of  others  claiming  to  be 
tenants  in  common  with  possessor;  Smith  v.  North  Canyon  Water  Co.  16  Utah, 
194,  62  Pac.  283,  holding  that  mere  adverse  possession  of  one  tenant  in  common 
will  not  operate  as  ouster  of  other  so  as  to  set  limitations  running. 

Cited  in  reference  note  in  43  A.  S.  R.  310,  on  conveyance  of  entire  tract  by 
one  cotenant. 

Cited  in  note  in  109  A.  S.  R.  626,  on  character  of  notice  of  adverse  possession 
by  one  tenant  in  common  against  cotenants. 

—  Knowledge  of  the  adverse  nser  or  possession. 

Cited  in  Winterbum  y.  Chambers,  91  Cal.  170,  27  Pac  658,  holding  that 
one  having  knowledge  of  another's  entry  is  chargeable  with  such  knowledge  as 
inquiry  would  lead  to;  Montecito  Valley  Water  Co.  v.  Santa  Barbara^  144  CaL 
578,  77  Pac  1113,  charging  one  with  knowledge  of  adverse  user  where  means  of 
knowledge  were  open  to  him;  Gumsey  v.  Antelope  Creek  &  Red  Bluff  Water  Co. 
6  Cal.  App.  387,  92  Pac  326,  holding  that  presumption  of  knowledge  follows  from 
open,  visible  and  notorious  possession. 
Possession  of  one  tenant  in  conunon  as  possession  of  others  generally. 

Cited  in  Schumacher  v.  Tmman,  184  Cal.  480,  66  Pac.  591,  holding  that  pos- 
session of  one  tenant  in  common  is  possession  of  other  as  regards  rule  charging 
purchaser  with  knowledge  of  equities  of  possessor. 

Cited  in  note  in  18  L.R.A.(N.S.)  124,  125,  on  possession  of  land  by  cotenant 
as  notice  of  title. 
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49  AM.  REP.   107,  ODD  FEIiliOWS'  MUT.  AID  ASSO.   v.  JAMES,   63 

CAIi.  598. 
When  party,  otherwise  liable,  may  claim  exemption  from  liability. 

Cited  in  Southern  P.  Co.  t.  Schuyler,  68  C.  C.  A.  409,  135  Fed.  1015,  holding 
that  carrier  to  be  exempt  from  liability  for  damages  caused  by  act  of  Qod  must 
be  without  fault;  Fairchild  v.  Hedges,  14  Wash.  117,  31  L.R.A.  851,  44  Pac 
125  (dissenting  opinion),  on  liability  of  county  treasurer  for  money  lost  by  bank 
failure. 

Cited  in  note  in  56  A.  R.  66,  on  liability  of  public  officer  for  loss  of  public 
funds  hy  larceny. 

49  AM.  REP.  118,  SMITH  ▼.  SIMMONS,  103  Pa.  82. 

liiabillty  of  mnnlcipality  where  highway  is  rendered  unsafe  by  individual. 

Cited  in  Susquehanna  Depot  v.  Simmons,  112  Pa.  384,  56  A.  R.  317,  5  Atl. 
434,  17  W.  N.  C.  362,  holding  borough  granting  permit  to  lay  pipe  in  street, 
not  responsible  for  abuse  of  license  by  licensee;  Levenite  v.  Lancaster,  215  Pa. 
•576,  64  Atl.  782,  21  Lane  L.  Rev.  169,  holding  city,  not  liable  for  negligence 
of  contractor  employed  by  landowner  to  make  sewer  excavation  in  street  under 
permit  from  city;  Allen  v.  East  Buffalo  Twp.  22  Pa.  Co.  Ct.  346,  holding  town, 
not  liable  for  injury  from  negligently,  but  recently,  filled  up  excavation  made  in 
street  by  abutting  owner;  Rech  v.  South  Bethlehem,  10  North.  Co.  Rep.  230, 
holding  borough,  liable  to  one  injured  upon  building  material  left  unguarded  in 
street  for  unreasonable  time  by  abutting  owner  having  no  permit  from  borough. 
liiabiUty  of  employer  for  acts  of  independent  contractor. 

Cited  in  Wabash,  St.  L.  k  P.  R.  Co.  v.  Farver,  111  Ind.  195,  60  A.  R.  696, 
12  N.  £.  296,  holding  employer,  not  liable  for  negligence  of  contractor  in  oper- 
ating portable  steam-engine  near  highway;  Edmundson  v.  Pittsburgh,  M.  &  Y.  B. 
Co.  Ill  Pa.  316,  2  AtL  404,  43  Phila.  Leg.  Int.  299,  holding  that  railroad,  con- 
tracting to  have  its  road  constructed  by  another  to  whom  it  relinquished  full 
control,  is  not  liable  for  his  negligence;  Minnich  v.  Lancaster  &  L.  R.  Co.  19 
Lane.  L.  Rev.  401,  to  point  that  employer  is  not  liable  for  negligence  of  inde- 
X>endent  contractor. 

Cited  in  reference  note  in  60  A.  R.  700,  on  liability  of  employer  for  act  of 
•contractor  claimed  to  be  nuisance. 

Cited  in  notes  in  54  A.  R.  91,  on  master's  liability  for  negligence  of  inde- 
pendent contractor;  22  A.  S.  R.  463,  on  when  relation  of  master  and  servant  ex- 
ists; 76  A.  S.  R.  401,  on  employer's  liability  for  negligence  and  other  torts  of 
independent  contractor  where  work  causes  a  nuisance;  65  L.R.A.  753,  on  master's 
liability  for  acts  of  independent  contractor  where  their  performance  will  neces- 
earily  create  nuisance;  65  L.R.A.  651,  on  nonliability  of  employer  for  negligence 
of  independent  contractor  in  work  performed  on  streets  and  highways ;  65  L.R.A. 
642,  on  torts  of  independent  contractor  for  which  employer  is  not  bound  to  an- 
swer; 65  L.R.A.  466,  on  inference  of  independence  of  contracts  by  persons  under- 
taldag  various  kinds  of  work  on  highways;  65  L.R.A.  505,  on  determining  nature 
of  contract  as  dependent  or  independent  with  reference  to  basis  on  which  com- 
pensation of  employee  is  calculated;  65  L.R.A.  456,  on  testing  character  of  con- 
tract as  that  of  an  independent  contractor  by  existence  or  absence  of  right  of 
control  on  employer's  part. 

Distinguished  in  Read  v.  East  Providence  Fire  Dist.  20  R.  L  574,  40  Atl. 
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760,  holding  owner,  liable  to  one  injured  by  eoUapse  of  tank  constructed  by  in- 
dependent contractor  but  of  which  owner  had  assumed  control. 

—  Municipal  Uability. 

Cited  in  Herrington  v.  Lansingburgh,  36  Him,  598,  holding  village,  not  liable 
for  negligence  of  contractor  in  doing  necessary  blasting  in  constructing  sewer; 
Heidenwag  v.  Philadelphia,  168  Pa.  72,  31  Atl.  1063,  36  W.  N.  C.  281,  holding 
city,  not  liable  for  injury  to  pedestrian  from  fall  of  scaffold  erected  upon  highway 
by  contractor. 

Distinguished  In  Dressell  t.  Kingston,  32  Hun,  533,  holding  citj,  liable  to  one 
falling  into  unguarded  excavation  left  in  street  by  contractor  employed  to  grade 
it. 
Uses  to  which  streets  may  be  put. 

Cited  in  Costello  v.  State,  108  Ala.  45,  35  L.RJL  303,  18  So.  820,  holding  fruit 
stand  upon  sidewalk,  indictable  nuisance;  Boy  den  t.  Walkley,  113  Mich.  609,  71 
N.  W.  1099,  holding  that  city  may  authorize  construction  of  private  sewer  in  its 
streets;  Wood  v.  McGrath,  160  Pa.  461,  16  L.R.A.  715,  24  Atl.  682,  23  Pittsb.  L. 
J.  N.  S.  63,  holding  that  city  may  authorize  private  person  to  lay  underdrain 
in  street  without  consent  of  owners  of  soil  thereof;  Middletown  Drainage  Co.  v. 
Middleton,  1  Dauphin  Co.  Rep.  105,  holding  that  boroughs  may  permit  citizens 
to  dig  up  streets  to  lay  drainage  pipes. 

Distinguished  in   Van   Voorhis  v.   Pittsburg   k  C.   Street  R.   Co.   9   North. 
Co.  Rep.  122,  34  Pittsb.  L.  J.  N.  S.  150,  holding  that  city  cannot  grant  railway 
a  franchise  for  feed  lines  on  street  not  included  in  diarter  route. 
Power  of  municipality  to  enact  special  legislation. 

Cited  in  Gitt  v.  Hanover,  4  Pa.  Dist.  R.  606,  12  Lane.  L.  Rev.  372,  holding 
resolution  of  town  council  declaring  certain  tree  of  particular  citizen  a  nuisance^ 
void. 

49  AM.  REP.  116,  THOMPSON  ▼.  AliLEN,   103  PA.  44. 
Validity  of  conveyances  by  husband  to  wife. 

Cited  in  Westmoreland  Guarantee,  Bldg.  &  L.  Asso.  v.  Thomas,  34  Pittsb.  L. 
J.  N.  S.  13;  Reagle  v.  Reagle,  179  Pa.  89,  36  Atl.  191,  27  PitUb.  L.  J.  N.  S. 
250, — ^holding  that  husband  may,  unless  prejudicial  to  creditors,  make  volun- 
tary  conveyance  directly  to  wife ;  Metropolitan  Nat.  Bank  v.  Rogers,  47  Fed.  148, 
to  same  effect;  Merritt  v.  Whitlock,  200  Pa.  50,  49  Atl.  786,  holding  that  portion 
of  land  owned  by  husband  and  wife  may  be  set  off  in  severalty  to  latter  by  parol 
partition ;  Loftus  v.  Farmers'  k  M.  Nat.  Bank,  6  Pa.  Co.  Ct.  340,  46  Phila.  Leg. 
Int.  46,  to  point  that  equity  will  sustain  husband's  deed  to  wife;  Hallowell  v. 
Knight,  34  Pa.  C6.  Ct.  273,  holding  unrecorded  conveyance  of  all  his  property 
by  solvent  husband  to  wife,  valid  as  against  subsequent  judgment  creditor; 
Albright  v.  Albright,  70  Wis.  528,  36  N.  W.  254,  sustaining  conveyance  made  to 
wife  by  husband  of  his  homestead. 

.  Cited  in  reference  notes  in  3  A.  S.  R.  711,  on  validity  as  against  creditors  of 
husband's  voluntary  deed  to  wife;  6  A.  S.  R.  676,  on  conveyance  from  husband 
to  wife. 

•  Cited  in  notes  in  88  A.  D.  55,  on  direct  conveyance  from  husband  to  wife; 
14  A.  S.  R.  753,  on  what  creditors  may  attack  voluntary  transfer  as  fraudulent; 
90  A.  S.  R.  614,  on  validity  of  postnuptial  settlement  as  against  hubsand's  cred- 
itors; 69  LJt.A.  357,  on  upholding  in  equity  conveyances  by  husband  to  wife. 
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49  AM.  REP.   117,  MUIiDOON  ▼.  RICKET,   lOS  PA.  110. 
Action  for  mallcions  prosecatlon  of  clTil  suit. 

Cited  in  Smith  v.  Michigan  Buggy  Co.  175  111.  619,  67  A.  S.  R.  242,  51  N.  E. 
569,  holding  that  action  for  malicious  prosecution  of  civil  suit  by  summons  only 
will  not  lie;  Supreme  Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  104,  24  Atl.  323,  holding 
that  corporation  has  no  personal  character  to  be  injured  by  alleged  slanderous 
allegations;  Gunnis  v.  Cluff,  111  Pa.  612,  4  Atl.  920,  17  W.  N.  C.  203,  43  Phila. 
Leg.  Int.  347;  Emerson  v.  Cochran,  111  Pa.  619,  4  Atl.  498,  17  W.  N.  C.  210, 
43  Phila.  Leg.  Int.  331,  to  point  that  malicious  abuse  of  civil  process  will  not 
support  action  unless  person  or  property  is  interfered  with;  Norcross  v.  Otis, 
152  Pa.  481,  34  A.  S.  R.  669,  26  Atl.  675,  23  Prttsb.  L.  J.  N.  S.  257,  31  W.  N.  C. 
434,  to  point  that  mere  civil  suit,  however  malicious,  will  not  support  action  for 
-damages;  Dyer  v.  Sharp  &  Co.  18  Phila.  407,  43  Phila.  Leg.  Int.  281,  2  Pa.  Co. 
Ct.  216,  holding  common  law  action,  sustainable  for  malicious  use  of  attach- 
ment process. 

Cited  in  reference  note  in  67  A,  S.  R.  247,  on  arrest  or  interference  with  prop- 
erty as  essential  element  of  malicious  prosecution. 

Cited  in  notes  in  44  A.  R.  346,  on  right  to  sue  for  malicious  prosecution  though 
no  arrest  or  seizure  of  property  was  made;  93  A.  S.  R.  468,  on  seizure  of  person 
or  property  as  essential  to  liability  for  malicious  prosecution  of  civil  action. 

Distinguished  in  Gundermann  v.  Buschner,  73  111.  App.  180;  Luby  v.  Bennett, 
111  WU.  613,  87  A.  S.  R.  897,  66  L.R.A.  261,  87  N.  W.  804,— holding  that  civil 
action  wherein  defendant's  property  is  interfered  with  will  sustain  action  for 
malicious  prosecution ;  Pope  v.  Pollock,  46  Ohio  St.  367,  15  A.  S.  R.  608,  4  L.R.A. 
256,  21  N.  £.  366,  holding  action,  sustainable  for  malicious  prosecution  of  action 
in  forcible  entry  and  detainer;  Lipscomb  v.  Shofner,  96  Tenn.  112,  83  S.  W.  818, 
holding  that  civil  suit  resulting  in  actual  damages,  though  neither  person  nor 
property  is  interfered  with,  will  support  action  for  malicious  prosecution. 
Recovery  for  depreciation  In  value  of  attached  property. 

Cited  in  Tisdale  v.  Major,  106  Iowa,  1,  68  A.  S.  R.  263,  76  N.  W.  663,  holding 
attachment  bond,  not  liable  for  depreciation  in  value  of  attached  realty,  occurring 
while  levy  remains  in  force;  McGonnigle's  Estate,  31  Pittsb.  L.  J.  N.  8.  7,  hold- 
ing debtor  to  decedent  who  becomes  his  administrator  chargeable  with  interest 
until  debt  paid  or  its  amoimt  shown  to  be  in  his  hands  as  administrator. 

49  AM.  RBP.  118,  DESMOND'S  APPEAL,  IDS  PA.   126. 
Infringement  of  trademark  or  tradename. 

Cited  in  Richter  v.  Anchor  Remedy  Co.  52  Fed.  455 ;  Heinz  v.  Lutz  Bros.  146 
Pa.  592,  23  Atl.  314,  29  W.  N.  C.  317,  22  Pittsb.  L.  J.  N.  S.  255,— holding  that 
unless  trademarks  are  so  similar  in  appearance  as  to  mislead  public,  there  is  no 
infringement;  Clark  k  S.  Co.  v.  Scott,  4  Lack.  L.  News,  159,  holding  that  one 
<»uuiot  use  his  own  name  in  such  manner  as  to  deceive  public;  Richter  Co.  v. 
Anchor  Remedy  Co.  23  Pittsb.  L.  J.  N.  S.  91,  holding  trademark  consisting 
^  red  anchor  in  white  oval  space  not  violated  by  emblem  consisting  of  a 
blank  anchor;  Caffarelli  Bros.  v.  Western  Grocer  Co.  102  Tex.  104,  127  S.  W. 
1018,  holding  question  of  fact  whether  use  of  name  ''New  Coon"  infringed  de- 
sign bearing  name  "Georgia  Coon.'* 

Cited  in  reference  notes  in  49  A.  R.  96,  as  to  what  constitutes  a  trademark 
that  will  be  protected;  1  A.  S.  R.  421,  as  to  when  right  to  use  trademark  is 
protected. 
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49  AM.  REP.  119,  COM.  t.  BRINGHI7RST,  lOS  PA.  134. 
Right  of  stockbolder  to  TOte  by  proxy. 

Cited  in  McKee  v.  Home  Sav.  A;  T.  Co.  122  Iowa,  731,  98  N.  W.  609,  to  point 
that  stockholder  cannot  vote  by  proxy  unless  statute  or  by-laws  so  authorize; 
Wilson  V.  American  Academy  of  Music,  18  Phila,  362,  43  Pbila«  Leg.  Int.  86, 
2  Pa.  Co.  Ct.  280,  holding  by-law  allowing  voting  by  proxy,  valid;  Detwiller  v^ 
Com.  25  W.  N.  C.  829,  to  same  point. 

Cited  in  reference  notes  in  54  A.  S.  R.  753,  on  right  to  vote  corporate  stock 
by  proxy;  43  A.  S.  R.  162,  on  voting  by  proxy. 

Cited  in  notes  in  4  L.R.A.  621,  on  right  of  shareholders  to  vote  by  proxy;  2^ 
L.RJL  844,  on  right  to  vote  by  proxy  in  private  corporation. 
Construction  of  grants  of  corporate  rights. 

Cited  in  Coe  v.  Leckrone  Coke  Co.  30  Pa.  Co.  Ct.  113,  to  point  thai  grants  of 
corporate  rights  must  be  strictly  construed. 

49  AM.  KEP.  121,  SMITH  v.  NATIONAL  L.  INS.  CO.  108  PA.  177. 
Construction  of  insurance  contracts. 

Cited  in  Reynolds  v.  Maryland  Casualty  Co.  30  Pa.  Super.  Ct.  456;   Gerz. 
V.  American  Relief  Co.  23  Lane.  L.  Rev.  339,  16  Pa.  Dist.  R.  248, — holding  that 
contract  of  insurance  will  be  construed  most  favorably  to  insured. 
Mode  of  obtaining  paid  up  policy. 

Cited  in  reference  note  in  4  A.  S.  R.  224,  on  effectuality  of  request  for  paid- 
up  policy  made  after  default  in  payment  of  premiums. 

Cited  in  notes  in  80  A.  S.  R.  348,  on  necessity  of  surrender  of  old  policy  to 
obtaining  of  paid-up  policy;  15  L.R.A.  451,  on  paid  up  and  nonforfeiting  policies 
of  life  insurance. 
Parol  evidence  to  vary  or  contradict  vrrltlng. 

Cited  in  Jackson  v.  Payne,  114  Pa.  67,  6  Atl.  340,  18  W.  N.  C.  386,  44  Phila, 
Leg.  Int.  69;  English  v.  Eager,  119  Pa.  638,  13  AtL  481,  21  W.  N.  C.  297,--to 
point  that  parol  evidence  is  admissible  to  contradict  writing  only  where  chan- 
cellor would  reform  it;  McLaughlin  v.  Equitable  Life  Assur.  Soc  38  Neb.  726, 
67  N.  W.  657,  holding  that  all  previous  verbal  understandings  are  merged  in 
written  contract  of  insurance. 

4f  AM.  RGP.  126,  PEOPLE'S  BANK  v.  LEORANB,  108  PA.  SOf . 

Appropriation  of  bank  deposits  to  payment  of  notes. 

Cited  in  Merchants  A;  P.  Bank  v.  Meyer,  56  Ark.  499,  20  S.  W.  406,  holding 
bank,  not  required  to  apply  to  part  payment  of  note  money  deposited  after  its- 
maturity;  First  Nat.  Bank  v.  Peltz,  176  Pa.  513,  63  A.  S.  R.  686,  36  L.R.A.  832, 
35  Atl.  218,  38  W.  N.  C.  444,  to  same  point;  Davenport  v.  State  Bldg.  Asso.  126  Ga, 
136,  115  A.  S.  R.  68,  8  L.R.A.  (N.S.) 944,  54  S.  E.  977, 7  A.  A  E.  Ann.  Cas.  1000,  hold- 
ing sureties,  not  released  by  bank's  failure  to  apply  to  note  held  by  it  sufficient 
deposit  of  principal  held  at  note's  maturity;  Lamb  v.  Morris,  118  Ind.  179,  4 
L.R.A.  111,  20  N.  E.  746,  to  point  that  depositor  may  check  out  his  entire  bal- 
ance though  bank  holds  notes  on  which  he  is  surety;  Citizens'  Bank  v.  Elliott. 
9  Kan.  App.  797,  59  Pac.  1102,  holding  sureties,  not  released  by  bank's  failure 
to  apply  to  note  held  by  it  deposits  made  after  its  maturity;  First  Nat.  Bank 
V.  Zahm,  110  Pa.  188,  1  Sadler  (Pa.)  79,  43  Phila.  Leg.  Int.  154,  16  W.  N.  C, 
552,  20  Atl.  718,  holding  same  as  to  guarantors. 
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Distinguished  in  Commercial  Nat.  Bank  v.  Henninger,  105  Pa.  406,  holding 
that  bank  having  sufficient  funds  of  maker  must,  in  favor  of  indorsers,  appro- 
priate same  to  payment  of  note. 
Discharge  of  surety. 

Cited  in  Campbell  v.  Floyd,  158  Pa.  84,  25  Atl.  1033,  32  W.  N.  C.  1,  23  Pittsb. 
L.  J.  N.  S.  304,  holding  that  extension  of  time  will  not  discharge  surety  unless 
it  be  for  definite  period  and  on  sufficient  consideration. 

Cited  in  notes  in  115  A.  S.  R.  09,  on  duty  of  creditor  to  surety  where  he  haa 
property  or  funds  of  principal  in  his  possession;  8  L.R.A.(N.S.)  046,  on  effect 
upon  surety  or  indorser,  of  bank's  failure  to  apply  principal's  deposit  account 
upon  note;  18  L.R.A.(N.8.)  539,  on  effect  of  holder's  failure  to  pay  note  out  of 
assets  in  his  hands  to  release  indorser. 

4f  AM.  KEP.  180,  BNT£RPRIS£  TRANSIT  CO.  T.  SHEEDT,   IDS  PA. 

492. 
Power  of  officer  over  certificate  of  acknowledgment. 

Cited  in  Durham  v.  Stephenson,  41  Fla.  112,  26  So.  284,  holding  that  officer 
cannot,  after  certificate  of  acknowledgment  {m  accepted,  make  new  one  without 
acknowledgment  by  grantor. 

Cited  in  note  in  22  L.R.A.  (N.S.)  217,  on  right  to  attach  or  correct  certificate 
of  acknowledgment  after  its  date. 

49  AM.  KEP.  181,  JOHNSON  t.  HXJIilNGS,  103  PA.  498. 
Illegality  in  contracts. 

Cited  in  Pullman's  Palace  Car  Co.  t.  Central  Transp.  Co.  171  U.  S.  138,  4S 
L.  ed.  108,  18  Sup.  Ct  Rep.  808  (reversing  65  Fed.  158),  to  point  that  property 
delivered  under  illegal  contract  is  not  recoverable  if  recourse  must  be  had  to  con- 
tract; Doyle  ▼.  Franks,  71  Kan.  640,  81  Pac.  211,  holding  lien  for  repairs  made 
on  building,  not  defeated  by  illegal  use  to  which  it  was  put;  Randall  v.  Tuell,  89 
Me.  443,  38  L.R.A.  143,  36  Atl.  910,  holding  that  unlicensed  innholder  cannot  re- 
cover for  lodging;  Rothwell  v.  Gibson,  121  Mo.  App.  279,  98  S.  W.  801,  holding 
that  broker  who,  in  acting  without  written  authority,  committed  misdemeanor 
cannot  recover  commissions;  Allen  v.  Line,  11  Pa.  Super.  Ct.  617  (dissenting^ 
opinion),  on  question  as  to  when  a  demand  connected  with  illegal  transac- 
tion can  be  enforced;  Merriam  v.  Public  Grain  &  Stock  Exch.  1  Pa.  Co.  Ct, 
478,  holding  money  voluntarily  paid  upon  illegal  stock  transaction,  not  re- 
coverable; Peet  V.  Knight,  2  Pa.  Co.  Ct.  445;  Lee  y.  Drake,  10  Pa.  Co.  Ct.  276; 
Benar  ▼.  Lippus,  25  Lane.  L.  Rev.  300,  18  Pa.  Dist.  R.  241;  Peters  v.  Grim,  30  W. 
N.  C.  177,  24  Atl.  192,— to  point  that  courts  will  not  enforce  claims  resting  upon 
Illegal  foundation;  Curry  v.  Morrison,  40  Pa.  Super.  Ct.  301,  holding  that  surety 
on  note  given  by  purchasing  partner  cannot  claim  exemption  of  liability  on  note 
because  of  illegal  combination  between  partners  in  obtaining  license. 

Cited  in  note  in  113  A.  S.  R.  726,  on  rule  of  pari  delicto. 

Distinguished  in  Morse  v.  Maurer,  35  Pa.  Super.  Ct.  196,  holding  that  owner 
of  building  must  pay  contractor  though  work,  as  a  whole,  is  in  violation  of  law. 
—  Contracts  of  nnlloensed  brokers. 

Cited  in  Yount  v.  Denning,  52  Kan.  629,  35  Pac.  207;  Buckley  v.  Humason, 

50  Minn.  195,  36  A.  S.  R.  637,  16  L.R.A.  423,  52  N.  W.  385;  Jadwin  v.  Hurley, 
10  Pa.  Super.  Ct  104;  Sprague  v.  Reilly,  34  Pa.  Super.  Ct.  332;  Shaw's  Estate, 
16  Pa.  Dist.  R.  185;  Stevenson  v.  Ewing,  87  Tenn.  46,  9  S.  W.  230,— holding- 
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contract  by  unlicensed  broker  for  compensation,  void;  Robinson  v.  Garvey,  25 
I.anc  L.  Rev.  357,  holding  contract  by  stock  broker  who  had  not  paid  license 
tax,  void;  O'NeiU  v.  Sinclair,  153  111.  525,  39  N.  E.  214  (affirming  54  IlL  App. 
298),  holding  contract  by  one  not  purporting  to  be  regular  broker,  enforceable 
though  he  had  no  license;  Angell  v.  Van  Schaick,  56  Hun,  247,  9  N.  Y.  Supp.  568, 
on  right  of  broker  who  had  not  procured  license  to  recover  compensation. 

Cited  in  reference  note  in  59  A.  S.  R.  301,  on  validity  of  contracts  under  un- 
licensed dealings. 

Cited  in  notes  in  93  A.  D.  172,  on  who  are  brokers  other  than  stockholders; 
117  A.  S.  R.  507,  on  enforceability  of  contracts  made  in  violation  of  license  laws; 
16  L.R.A.  424,  on  effect  of  failure  to  procure  license  for  business  on  contracts 
of  agents,  brokers  etc.;  12  L.R.A.(N.S.)  615,  on  validity  of  contracts  in  violation 
of  statute  regulating  and  licensing  trade  and  occupation  of  broker. 

Distinguished  in  Yedinskey  v.  Strouse,  42  W.  N.  C.  12,  6  Pa.  Super.  Ct  587, 
holding  contract  by  one  not  purporting  to  be  regular  broker,  enforceable  tiiough 
he  had  no  license. 

Denied  in  Ober  v.  Stephens,  54  W.  Va.  354,  46  S.  E.  195,  holding  contract  by 
unlicensed  real  estate  brcdcer,  not  absolutely  void. 
—  Contracts  of  foreign  corporations  not  authorised  to  do  business. 

Cited  in  Pitteburgh  Oonstr.  Co.  v.  West  End  Belt  R.  Co.  11  L.RJL(N.S.)  1146, 
83  C.  C.  A.  501,  154  Fed.  929  (affirming  151  Fed.  125) ;  Buffalo  Refrigerating 
Mach.  Co.  V.  Penn  Heat  k  Power  Co.  102  C.  C.  A.  196,  178  Fed.  696;  Pittsburgh 
Constr.  Co.  v.  Wtst  Side  Belt  R.  Co.  16  Pa.  Dist.  R.  670;  Phoenix  Silk  Mfg  Co. 
V.  Reilly,  187  Pa.  526,  41  Atl.  523;  Delaware  River  Quarry  A.  Cons^.  Co.  v. 
Bethlehem  &  N.  Street  R.  Co.  7  North.  Co.  Rep.  337,— holding  contract  made  by 
foreign  corporation  which  had  not  complied  with  statutory  requirements,  void; 
West  Jersey  Ice  Mfg.  Co.  v.  Armour,  12  Pa.  Super.  Ct  443;  Chicago  Bldg.  k 
Mfg.  Co.  V.  Myton,  24  Pa.  Super.  Ct.  16;  Citizens'  Trust  &  Surety  Co.  v.  McCanna 
4t  F.  Co.  6  Pa.  Dist.  R.  25, — ^holding  contracts  of  foreign  corporations  which  have 
not  OMnplied  with  statutory  prerequisites  to  doing  business,  void ;  McCanna  k  F. 
Co.  v.  Citizens  Trust  &  Surety  Co.  35  L.R.A.  236,  24  C.  C.  A.  11,  39  U.  S.  App. 
332,  76  Fed.  420  (affirming  74  Fed.  597),  holding  same;  Washburn  Mill  Co.  v. 
Bartlett,  3  N.  D.  138,  54  N.  W.  544,  holding  to  the  contrary;  Western  Massachu- 
setts Mut.  F.  Ins.  Co.  V.  Girard  Point  Storage  Co.  6  Pa.  Dist.  R.  54,  19  Pa  Go. 
Ct  112,  holding  that  foreign  insurance  corporation,  not  complying  with  state's 
laws,  cannot  enforce  its  contracts  in  state's  courts. 
—  Validity  on  doctrine  of  esU^pei. 

Cited  in  Swing  v.  Munson,  191  Pa.  582,  71  A.  S.  R.  772,  58  L.R.A.  223,  48  Atl. 
342,  holding  doctrine  of  estoppel,  inapplicable  to  c(mtracts  void  <m  grounds 
of  public  policy;  Delaware  River  Quarry  &  Constr.  Co.  v.  Bethlehem  ft  N.  Street 
R.  Co.  7  NorUi.  Co.  Rep.  337,  holding  same  as  to  contracts  of  foreign  corporations 
doing  business  without  compliance  with  statutory  requirements;  Reed  v.  Jc^mson, 
27  Wash.  42,  57  L.R.A.  404,  67  Pac.  381,  holding  that  validity  cannot  be  given 
to  illegal  contract  by  estoppel. 
Proof  of  Illegality  of  contract. 

Cited  in  Delaware  River  Quarry  k  Constr.  Co.  v.  Bethlehem  k  N.  Street  R  Co. 
7  North.  Co.  Rep.  337,  holding  it  immaterial  whether  illegality  of  contract  ap- 
pears in  plaintiff's  or  defendant's  case;  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  43  W.  N. 
C.  136,  41  AU.  523,  holding  that  foreign  corporaticm  must  show  as  part  of  its 
case  that  it  was  entitled  to  do  business  within  state. 
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49  AM.  REP.   1S6,  SAIiE  ▼.  FIRST  REGUIiAR  BAPTIST  CHURCH,  62 

IOWA,  26,   17  N.  W.  148. 
Church  goTemment. 

Cited  in  Fadness  v.  Braumborg,  73  Wis.  267,  41  N.  W.  84,  holding  that  lawful 
and  orderly  dismissal  of  one  minister  and  employment  of  another  does  not  op- 
erate as  wrongful  exclusion  of  minority  who  adhere  to  former  minister. 

Cited  in  reference  note  in  12  A.  S.  R.  257,  on  liability  of  trustees  of  religious 
society  for  expulsion  from  church  organization. 

Cited  in  notes  in  69  A.  D.  677,  on  validity  of  adjudications  and  other  proceed- 
ings of  voluntary  associations;  50  A.  R.  313,  on  right  of  member  of  voluntary 
association  to  a  hearing  before  expulsion. 
^-Interference  with  by  courts. 

ated  in  Hundley  v.  Collins,  131  Ala.  234,  90  A.  S.  R.  33,  32  So.  575,  holding 
that  mandamus  does  not  lie  to  restore  expelled  member  to  membership'  in  church ; 
State  ex  rel.  Hatfield  v.  Cummins,  171  Ind.  112,--L.R.A(N.S.)— 86  N.  E.  359 
holding  that  mandamus  does  not  lie  to  restore  minister  to  his  clerical  rights; 
Reinke  v.  German  Evangelical  Luthem  Trinity  Church,  17  S.  D.  262,  96  N.  W.  90, 
holding  church  not  liable  to  action  for  damages  by  member  excommunicated  by 
assembled  congregation;  Nance  v.  Busby,  91  Tenn.  303,  15  L.R.A.  801,  18  S.  W. 
874,  holding  that  courts  will  not  review  excommunication  of  member  by  ma- 
jority of  members  voting  at  conference  of  congregational  church. 

Cited  in  notes  in  7  A.  S.  R.  163,  on  jurisdiction  of  courts  over  voluntary  asso- 
ciations; 7  A.  S.  R.  166,  on  jurisdiction  of  courts  to  interfere  concerning  expul- 
sion of  members  of  voluntary  association;  90  A.  S.  R.  41,  on  jurisdiction  over 
religious  societies;  100  A.  S.  R.  739,  on  jurisdiction  of  civil  courts  over  expul- 
sion of  church  members;  49  L.R.A.  386,  on  basis  of  court's  jurisdiction  over  ec- 
clesiastical controversies. 

49  AM.  REP.   138,  HAUGHET  ▼.  HART,  62  IOWA,  96,   17  N.  W.   189. 
Liability  of  owner  for  condition  of  premises  abutting  on  highway. 

Cited  in  Crogan  v.  Schiele,  63  Conn.  186,  65  A.  R.  88,  1  Atl.  899,  holding  thai 
owner  who  throws  open  to  public  space  between  building  and  street  must  keep 
same  free  from  dangers;  Muir  v.  Thixton,  M.  &  Co.  119  Ky.  763,  78  S.  W.  466, 
holding  one,  not  liable  where  horse  strayed  from  highway  and  was  drowned  in 
cistern  on  his  premises. 

Cited  in  reference  note  in  94  A.  S.  R.  824,  on  liability  of  property  owner  for 
injury  by  falling  into  excavation. 

Cited  in  notes  in  79  A.  D.  703,  on  liability  of  individuals  for  failure  to  maintain 
guards  around  excavations  at  roadside;  103  A.  S.  R.  268,  on  uses  for  which  street 
must  be  fitted;  26  L.R.A.  688,  on  duty  as  to  uninclosed  property  lying  open  be- 
side highway  or  frequented  path;  13  L.R.A.(N.S.)  1127,  on  duty  of  owner  of  land 
which  licensees  are  accustomed  to  cross,  to  guard  against  injuries  in  consequence 
of  changes  in  the  conditions. 
liiability  for  injury  to  or  by  animals  running  at  large. 

Cited  in  Nocks  v.  Whiting,  126  Iowa,  406,  106  A.  S.  R.  371,  102  N.  W.  109 
liolding  town,  liable  for  injury  horse  received  while  running  at  large  on  defective 
street;  Heist  v.  Jacoby,  71  Neb.  395,  88  N.  W.  1058,  holding  owner  of  young  hogs 
not  responsible  for  their  frightening  traveler's  hone  while  wandering  acroM  higli- 
■way. 

Am.  Rep.  VoL  XIX.— 47* 
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Cited  in  reference  note  in  30  A.  8.  R.  64,  on  liability  of  landowner  for  injnij  te 
stock. 

Cited  in  note  in  81  A.  S.  R.  448,  on  liability  of  ownen  of  cattle  ranging  cfftr 
unincloeed  land. 

4f  AM.  REP.  141,  QUINN  ▼.  SHI£IiDS,  62  IOWA,  129,  17  N.  W.  4S7. 

What  truata  are  charitable. 

Cited  in  PbiUips  ▼.  Harrow,  98  Iowa,  92,  61  N.  W.  434,  holding  tniai  for  benefit 
of  public  lilHrary  conducted  by  prirate  corporation  without  gain,  ia  charitable. 

Cited  in  note  in  5  L.R.A.  106,  on  gifts  designed  to  promote  public  good  as  con- 
stituting charities. 
Neeesaity  for  certainty  in  charitable  trttst. 

Cited  in  Grant  t.  Saunders,  121  Iowa,  80,  100  A.  S.  R.  310,  95  N.  W.  411,  sus- 
taining bequest  to  trustee  for  benefit  of  poor  to  be  selected  by  him;  Atwater  t. 
Russell,  49  Minn.  57,  51  N.  W.  629,  holding  particular  trust  deed,  not  Toid  for 
uncertainty;  Haynes  t.  Carr,  70  N.  H.  463,  49  Atl.  638,  sustaining  bequest  to 
be  expended  as  trustees  shall  determine  for  benefit  of  poor  of  state  and  for  chari- 
table and  educati<mal  purposes;  Webster  v.  Morris,  66  Wis.  366,  57  A.  R.  278, 
28  N.  W.  353.  sustaining  bequest  to  such  needy  relaiiyes,  "not  in  very  comfort- 
able circumstances,"  as  executor  may  select. 

Cited  in  reference  notes  in  499  A.  R.  334,  as  to  what  charitable  and  religious 
trusts  are  valid;  50  A.  R.  219,  on  sufficiency  of  discription  of  donee  of  chari- 
table trust;  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests  to  charitable  uses. 

Cited  in  notes  in  48  A.  R.  420,  on  certainty  of  beneficiary  in  charitable  trust; 
12  L.R.A.(N.S.)  1179,  on  validity  of  devise  or  bequest  for  charitable  purposes 
which  leaves  selection  of  objects  of  charity  and  beneficiaries  entirely  to  discre- 
tion of  executor  or  trustee;  14  I>.R.A.(N.S.)  130,  132, 186,  on  validity  of  bequest 
for  charity  or  religion  leaving  selection  of  beneficiaries  to  trustees;  5  E.  R.  C.  577, 
on  validity  of  bequest  in  trust  for  charitable  purposes. 
Creation  of  trusts. 

Cited  in  Parkhill  v.  Doggett,  135  Iowa,  113,  112  N.  W.  189,  holding  that  devise 
in  trust  for  benefit  of  minors  vests  legal  title  in  trustee. 

Cited  in  note  in  106  A.  S.  R.  505,  on  general  requirements  of  precatory  terms 
in  order  to  create  precatory  trusts. 

Distinguished  in  Maxwell  v.  Wood,  133  Iowa,  721,  111  N.  W.  203,  holding  thai 
intention  to  create  trust  must  be  clearly  manifested  by  language  used. 
When  subscribing  witnesses  to  will  are  "Interested." 

Cited  in  Will  v.  Sisters  of  Order  of  St.  Benedict,  67  Minn.  335,  69  N.  W.  1090, 
sustaining  legacy  to  religious  corporation  passing  under  will  witnessed  by  mem- 
ber thereof,  though  statute  declared  legacies  to  subscribing  witnesses  void. 

Cited  in  note  in  77  A.  S.  R.  465,  on  competency  of  witness  to  will  as  affected 
by  interest. 
Estoppel  to  deny  organization  of  corporation. 

Cited  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W. 
1081,  to  point  that  Cefendant  in  action  by  corporatioA  cannot  plead  defeota  in  ita 
organization  or  forfeiture  of  ita  franchises. 
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4f  AM.  RBP.  146,  STATE  y.  SHOEMAKER,  62  IOWA,  Z4Z,  17  N.  W. 

589. 
Wife's  prennpUal  pregnancy. 

Cited  in  Wallace  v.  Wallace,  137  lo^a,  37,  126  A.  S.  R.  253,  14  L1LA.(N.S.) 
544,  114  N.  W.  527,  holding  husband's  right  to  divorce  because  of  wife's  preg* 
nancy  by  another  before  marriage,  not  defeated  by  his  own  prenuptial  illicit  rela- 
tions with  her. 

Cited  in  reference  note  in  5  A.  8.  R.  98,  on  liability  of  one  marrying  a  woman 
he  knows  pregnant  by  another  for  support  of  child. 

Cited  in  note  in  126  A.  S.  R.  272,  on  proof  of  illegitimacy  of  child  bom  in  wed- 
lock. 

Nature  of  tmstardy  prooeedings. 

Cited  in  State  ex  rel.  Hawk  v.  Harris,  112  Iowa,  589,  84  N.  W.  681,  to  point 
that  object  of  bastardy  proceedings  is  to  secure  maintenance  of  child. 

4f  AM.  RBP.  148,  THOMAS  T.  STBTSON,  62  IOWA,  587,  17  N.  W.  751. 
Implied  powers  of  partners. 

Cited  in  First  Nat.  Bank  ▼.  State  Nat.  Bank,  65  C.  C.  A.  406,  131  Fed.  422 
(aflftrming  132  Fed.  295),  holding  that  partner  cannot  bind  firm  by  giving  note 
in  firm  name  to  pay  individual  debt;  Eady  y.  Newton  Coal  &  Lumber  Co.  123 
Ga.  557,  1  L.ILA.(N.S.)  650,  51  S.  E.  661,  8  A.  ft  E.  Ann.  Cas.  148,  holding  void, 
an  agreement  by  partner  to  accept  from  purchaser  from  firm  payment  in  goods 
furnished  by  him  for  partner's  private  use;  Brewster  v.  Reel,  74  Iowa,  506,  38 
N.  W.  381,  holding  that  partner  cannot  convey  firm  property  to  pay  copartner's 
debt  without  consent  of  latter;  Janney  v.  Springer,  78  Iowa,  617,  16  A.  S.  R. 
460,  43  N.  W.  461,  holding  that  firm  may  recover  firm  property  used  by  partner 
to  pay  individual  debt. 

Cited  in  reference  note  in  7  A.  S.  R.  41,  on  authority  of  partner  to  apply  claim 
of  firm  to  payment  of  his  individual  debt. 

4f  AM.  KEP.   152,  ROGERS  v.  COX,  96  IND.   157. 
RevocablUty  of  licenses. 

Cited  in  Ferguson  v.  Spencer,  127  Ind.  66,  25  N.  E.  1035;  Greenwood  Lake  & 
Pt  J.  R.  Co.  V.  New  York  A  G.  L.  R.  Co.  134  N.  Y.  435,  31  N.  E.  874,— holding 
that  license  originally  revocable  becomes  irrevocable  through  expenditures  of 
money  by  licensee ;  Strosser  v.  Pt.  Wayne,  100  Ind.  443 ;  Oster  v.  Broe,  161  Ind.  113, 
64  N.  £.  918,— to  same  point;  De  Graffenried  v.  Savage,  9  Colo.  App.  181,  47  Pac. 
902,  holding  license,  irrevocable  after  entry  and  expenditure  of  money;  Parish  v. 
Kaspare,  109  Ind.  586, 10  N.  E.  109,  holding  mere  naked  license,  revocable;  Barrow 
V.  Terre  Haute  A  L.  R.  Co.  107  Ind.  432,  8  N.  E.  167;  Robinson  v.  Thrailkill,  110 
Ind.  117,  10  N.  E.  647, — holding  license  founded  on  consideration,  irrevocable; 
Kibbey  v.  Richards,  30  Ind.  App.  101,  96  A.  S.  R.  333,  65  N.  E.  541,  holding  li- 
cense, revocable  when  not  supported  by  consideration. 

Cited  in  notes  in  81  A.  D.  374;  31  A.  S.  R.  719;  16  E.  R.  C.  81,— on  revocability 
of  license;  4  L.R.A.  276,  on  license  to  use  land;  2  L.R.A.(N.S.)  1003,  on  time 
for  removal  of  building  after  revocation  of  parol  license. 

Distinguished  in  Thorn  v.  Wilson,  110  Ind.  324,  59  A.  R.  209,  11  N.  E.  230, 
holding  grantee  of  right  to  build  a  second  story  of  abuilding  takes  no  interest  in 
the  freehold;  Spacy  v.  Evans,  152  Ind.  431,  52  N.  B.  605^  holdinic  license  to  cut 
standing  trees  revoked  by  death  of  licensor. 
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Right  of  vendee  to  enter  on  vendor's  land  to  remove  purchased  property. 

Cited  in  Brush  Electric  Co.  v.  California  Electric  Light  Co.  3  0.  C.  A.  368, 
7  U.  S.  App.  409,  52  L.  ed.  945,  to  point  that  vendee  may  enter  on  vendor's  land 
to  remove  purchased  property. 
Right  of  lessee  to  remove  fixtures. 

Cited  in  Hertzherg  v.  Witte,  22  Tex.  Civ.  App.  320,  54  S.  W.  921,  holding  that 
parties  may  by  special  agreement  vary  rule  that  lessee  loses  right  to  remove  fix- 
tures by  renewing  lease  without  reserving  such  right. 

Cited  in  notes  in  5  L.R.A.  151,  on  agreement  between  parties  as  to  fixtures;  136 
A.  S.  R.  684,  on  creation  and  conveyance  of  easements  appurtenant. 
What  is  personalty. 

Cited  in  Malott  v.  Price,  109  Ind.  22,  9  N.  E.  718,  holding  that  mill  which  erec- 
tor has  right  to  remove  is  personalty;  Binkley  v.  Forkner,  117  Ind.  176,  3  I1.R.A. 
33,  19  N.  E.  753,  to  point  that  chattel,  though  annexed  to  building,  may,  as  be- 
tween parties  to  agreement,  remain  personalty;  Horn  v.  Indianapolis, Nat.  Bank, 
125  Ind.  381,  21  A.  S.  R.  231,  9  L.R.A.  676,  25  N.  E.  558,  holding  that  buildings 
may  be  personalty  tnough  affixed  to  soil ;  Adams  v.  Tully,  164  Ind.  292,  73  N.  E. 
595,  holding  that  tenant  may  replevin  building  erected  under  agreem^t  that  he 
may  remove  it. 

49  AM.  REP.  156,  STANDARD  Olli  CO.  v.  COMBS,  96  IND.  17f. 
Situs  of  property  for  purposes  of  taxation. 

Cited  in  Theobald  v.  Clapp,  48  Ind.  App.  191,  87  N.  E.  100,  holding  notes  and 
mortgages  of  nonresident  taxable  in  state  where  he  lives;  Brown  County  v.  Stand- 
ard Oil  Co.  103  Ind.  302,  2  N.  E.  758,  holding  that  property  intended  for  transpor- 
tation, but  held  in  one  place  for  purposes  distinct  therefrom  is  taxable  there; 
Clampitt  V.  Johnson,  i7  Tex.  Civ.  App.  281,  42  S.  W.  866,  holding  cattle  tem- 
porarily transferred  from  dry  county  to  another  county  for  pasturage,  liable  to 
taxation  in  latter;  Kelley  v.  Rhoads,  9  Wyo.  852,  87  A.  S.  R.  595,  63  Pao.  935, 
holding  sheep  grazing  while  being  transported  on  hoof  from  one  state  to  another, 
liable  to  state  taxation. 

Cited  in  reference  note  in  8  A.  S.  R.  521,  on  where  personal  property  taxable. 

Cited  in  notes  in  60  LkRJL  661,  on  taxation  of  traffic  in  transit. 

Distinguished  in  Senour  v.  Ruth,  140  Ind.  318,  39  N.  E.  946,  holding  notes  held 
by  non-resident  against  resident  secured  by  mortgage  upon  land  in  debtor's  state, 
not  taxable  there. 
Proper  exercise  of  police  power. 

Cited  in  Hockett  v.  State,  105  Ind.  250,  55  A.  R.  201,  5  N.  E.  178,  holding  that 
state  may  regulate  telephone  company's  charges. 

49  AM.  REP.  161,  COIiES  v.  PECK,  96  IND.  S88. 
Enforcement  of  arbitration  provisions  of  contract. 

Cited  m  Castle  Creek  Water  Co.  v.  Aspen,  76  C.  C.  A.  516,  8  A.  A  E.  Ann.  Css. 
660,  146  Fed.  8 ;  Bristol  v.  Bristol  k  W.  Waterworks,  19  R.  I.  413,  32  L.R.A.  740,  34 
Atl.  359, — ^holding  that  equity  will  grant  relief  where  through  fault  of  one  party 
arbitration  provision  of  contract  by  city  to  purchase  waterworks  is  inoperative; 
Cherryvale  Water  Co.  v.  Cherryvale,  65  Kan.  219,  69  Pac.  176,  to  same  elTeet; 
Herrman  v.  Baboock,  103  Ind.  461,  3  N.  E.  142;  Schneider  v.  Hildenbrand,  14  Tex. 
Civ.  App.  34,  36  S.  W.  784,— holding  that  where  lessor  agreed  to  convsj  to  las- 
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see  at  price  to  be  determined  by  arbitrators  and  then  refused  to  name  arbitrator, 
equity  may  enforce  conveyance;  Union  P.  R.  Ck).  v.  Chicago,  R.  I.  &  P.  R.  Co.  2 
C.  C.  A.  174,  10  U.  S.  App.  98,  61  Fed.  309,  holding  rule  that  equity  will  not 
enforce  agreement  to  arbitrate,  inapplicable  to  contracts  of  which  arbitration 
provisions  are  not  of  essence;  Springer  v.  Borden,  154  111.  668,  39  N.  E.  603, 
holding  that  equity  may  fix  value  of  property  as  basis  for  rent  where  periodical 
re- valuations  cannot  be  secured  in  mode  contemplated  by  lease;  Lingeman  v. 
Shirk,  15  Ind.  App.  432,  43  N.  E.  33,  to  point  that  party  preventing  appraisal 
by  failure  to  act  cannot  complain  that  value  was  not  determined  in  mode  agreed 
on;  Kaufmann  v.  Liggett,  209  Pa.  87,  103  A.  S.  R.  988,  67  L.R.A.  353,  58  Atl. 
129,  holding  that  equity  may  fix  rent  for  renewed  term  of  lease  if  arbitrators 
provided  for  fail  to  do  so;  Cooke  v.  Miller,  25  R.  I.  92,  54  Atl.  927,  1  A.  &  E. 
Ann.  Cas.  SO,  holding  that  equity  may  intervene  when  arbitrators  appointed  to 
determine  value  of  buildings  erected  by  lessee  cannot  agree. 

Cited  in  reference  note  in  103  A.  S.  R.  999,  on  lessee's  right  to  equitable  relief 
where  lessor  refuses  to  join  in  arbitration  to  fix  price  of  building  erected 
by  former;  1  A.  S.  R.  83,  on  lessee's  power  to  relieve  himself  of  covenants  of 
lease. 

Distinguished  in  Shirk  v.  Lingeman,  26  Ind.  App.  630,  59  N.  E.  941,  holding 
contract  for  exchange  of  lands,  broken  where  one  party  performed  on  his  part  and 
other,  who  was  to  act  through  referee,  failed  to  perform. 
Specific  performance  of  contracts. 

Cited  in  Taylor  v.  Mathews,  53  Fla.  776,  44  So.  146,  on  question  when  specific 
performance  of  contracts  will  be  enforced. 
Amount  in  controversy. 

Cited  in  Wysor  v.  Johnson,  1  Ind.  App.  419,  27  N.  E.  655,  holding  that  amount 
in  controversy  may  be  increased  by  insufficiently  pleaded  cross-demand;  Jeffer- 
sonville,  M.  &  I.  R.  Co.  v.  Harrold,  3  Ind.  App.  592,  30  N.  E.  158,  holding  that 
amount  in  controversy  is  the  judgment  appealed  from. 

Distinguished  in  Pickett  v.  Hollingsworth,  6  Ind.  App.  436,  33  N.  E.  911,  hold- 
ing that  amount  in  controversy  on  appeal  settles  question  of  jurisdiction. 

49  AM.  REP.  168,  TERRE  HAUTE  &  I.  R.  CO.  v.  BUCK,  96  IND.  346. 
'What  l8  proximate  canse  of  injury. 

Cited  in  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242,  18  L.R.A.  215,  32  N. 
E.  285;  Illinois  C.  R.  Co.  v.  Creighton,  63  111.  App.  165,— holding  that  original 
wrong  may  be  proximate  cause  of  a  particular  injury  which  could  not  have  been 
foreseen;  Bloom  v.  Franklin  L.  Ins.  Co.  97  Ind.  478,  49  A.  R.  469,  holding  that  in- 
sured died  while  violating  law,  where  he  was  killed  by  husband  of  woman  whom 
he  assaulted;  National  Ben.  Asso.  v.  Grauman,  107  Ind.  288,  7  N.  E.  233,  hold- 
ing that  death  results  from  physical  injury,  where  injury  causes  apoplexy  which 
produces  death;  Alexander  v.  New  Castle,  115  Ind.  51,  17  N.  E.  200,  holding  town, 
not  liable  to  officer  thrown  into  excavation  in  highway  by  prisoner  whom  he  had 
in  charge;  Goshen  v.  England,  319  Ind.  368,  5  L.R.A.  253,  21  N.  E.  977,  hold- 
ing in  action  for  injury  received  on  defective  highway,  evidence  of  condition  of 
limb  and  of  breaking  and  resetting  it,  admissible;  Louisville  &  J.  Ferry  Co.  v. 
Nolan,  135  Ind.  60,  34  N.  £.  710;  Indianapolis  Union  R.  Co.  v.  Waddington,  169 
Ind.  448,  82  N.  E.  1030, — holding  that  refinements  and  subtleties  as  to  causa- 
tion will  not  be  indulged  in;  New  York,  C.  &  St.  L.  R.  Co.  v.  Perriguey,  138 
Ind.  414,  34  N.  E.  233,  holding  original  cause  not  proximate  cause  if  another 
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sufficient  and  independent  cause  intervenes;  Coy  v.  Indianapolis  Gas  Co.  146 
Ind.  655,  36  L.R.A.  535,  46  N.  £.  17,  holding  sickness  and  death  of  children  due 
to  failure  of  natural  gas  supply,  elements  of  damages  in  action  for  such  failure; 
Indianapolis  Street  R.  Co.  v.  Schmidt,  163  Ind.  360,  71  N.  E.  201,  holding  railway 
liable  where  car  ran  off  track,  throwing  plaintiff  on  floor  and  other  passengers 
on  top  of  him,  thus  causing  injury;  Davis  v.  Mercer  Lumber  Co.  164  ma  413,  7^ 
N.  £.  899,  holding  it,  not  essential  to  wrongdoer's  liability  that  he  should  have 
anticipated  precise  injury  sustained;  Knights  k  Ladies,  C.  I.  0.  v.  Shoaf,  166  Ind. 
367,  77  N.  E.  738,  holding  that  death  arises  from  pregnancy,  when  party  dies  of 
puerperal  septicemia;  Chicago  &  E.  R.  Co.  v.  Dinius,  170  Ind.  222,  84  N.  E.  9, 
liolding  person  liable  for  injuries  resulting  from  their  negligence  where  injury 
therefrom  might  reasonably  have  been  apprehended;  Noblesville  Gas  &  Improv. 
Co.  V.  Teter,  1  Ind.  App.  322,  27  N.  E.  63,  holding  one  diging  ditch  in  highway, 
liable  where  cow  lawfully  allowed  to  run  at  large  fell  into  it  when  driven  from  an- 
other's lands;  Davis  v.  Williams,  4  Ind.  App.  487,  81  N.  E.  204,  holding  owner  of 
carcass  of  dog  placed  in  highway  by  boys,  not  liable  for  injury  to  horse  fright- 
ened thereby;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Patterson,  37  Ind.  App.  617, 
75  N.  E.  857,  holding  wrongdoer,  not  relieved  from  liability  by  intervening  agen- 
cy which  he  might  have  foreseen;  Cole  Bros.  v.  Wood,  11  Ind.  App.  37,  86  N.  E. 
1074,  to  same  point;  Claypool  v.  Wigmore,  34  Ind.  App.  35,  71  N.  E.  609,  deny- 
ing recovery  to  one  who  walked  into  open  elevator  shaft  upon  her  companion 
throwing  open  partly-opened  door;  Huntington  Light  &  Fuel  Co.  v.  Beaver,  37 
Ind.  App.  4,  73  N.  £.  1002,  holding  gas  company  negligently  permitting  gas  to 
How  into  building,  liable  for  damages  resulting  upon  its  being  negligently  ignited 
by  plumber;  Koch  v.  Fox,  71  App.  Div.  288,  75  N.  T.  Supp.  913,  to  point  party 
wliose  negligence  causes  another  to  become  insane  liable  for  his  death  caused  by 
his  own  act;  Eskildsen  v.  Seattle,  29  Wash.  583,  70  Pac.  64,  holding  city,  liable 
where  boy's  foot  was  caught  in  defect  in  highway  near  railroad  track  and  held 
until  run  over  by  train. 

Cited  in  note  in  52  A.  R.  162,  on  necessity  that  negligence  be  proximate  cause 
of  injury  to  give  right  of  action  for  damages. 

—  Ejection  from  train  as. 

Cited  in  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitxer,  109  Ind.  179,  58  A.  R.  387,  6 
N.  E.  310,  holding  railroad  liable  where  trespassing  child,  after  being  put  off 
train  at  distance  from  his  home,  was  killed  by  another  train;  New  York,  C.  k  St. 
L.  R.  Co.  V.  Doane,  115  Ind.  435,  7  A.  S.  R.  451,  1  L.R.A.  157,  17  N.  E.  913, 
holding  railroad,  liable  for  injuries  sustained  by  passenger  while  finding  her  way 
to  station  from  point  at  which  she  was  discharged. 

Qted  in  note  in  7  Ii.R.A.(N.S.)  1179,  on  what  injuries  may  be  deemed  proximate 
result  of  discharging  passenger  at  improper  place  or  one  not  his  destination. 

—  For  injury  by  fire. 

ated  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  229,  22  A.  a  R. 
582,  9  L.R.A.  750,  26  N.  E.  51,  holding  one  guilty  of  positive  negligence  in  set- 
ting out  fire  liable  for  damages  to  remote  property  to  which  Are  spread;  Chicago 
St.  L.  k  P.  R.  Co.  V.  Barnes,  2  Ind.  App.  213,  28  N.  E.  328,  holding  railroad,  liable 
where  fire  escapes  from  right  of  way  to  adjoining  land  and  cattle  wander  into  it; 
Reid  V.  EvansvUle  k  T.  H.  R.  Co.  10  Ind.  App.  386,  53  A.  S.  R.  391,  35  N.  B.  708, 
holding  carrier  that  had  contracted  against  fire  loss,  not  liable  for  loM  from 
fire  communicated  from  buildings  adjoining  its  tracks,  though  it  was  negligent 
in  forwarding  shipment. 
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« Injaries  aggrayated  by,  or  causing,  disease  or  other  disability. 

Cited  in  Denver  v.  Hyatt,  28  Colo.  129,  63  Pac.  403;  Louisville,  N.  A.  &  G.  R. 
Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones, 
108  Ind.  651,  9  N.  E.  476, — ^holding  that  damages  may  be  recovered  for  aggrava- 
tion of  pre-existing  disease;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Snyder,  117  Ind. 
435,  10  A.  S.  R.  60,  3  L.R.A.  434,  20  N.  E.  284,  holding  same,  where  plaintiflf  suf- 
fered from  Bright's  disease;  Fell  v.  Northern  P.  R.  Co.  44  Fed.  248,  admitting 
evidence  of  rupture  which  aggravated  mental  suflfering  caused  by  ejection  from 
train;  Crane  Elevator  Co.  v.  Lippert,  11  C.  C.  A.  621,  24  U.  S.  App.  176,  63  Fed. 
942,  holding  wrongdoer,  liable  for  injury  from  fall  though  presence  of  tuberculous 
germs  in  plaintiff's  system  aggravated  it;  Guenther  ▼.  Metropolitan  R.  Co.  23 
App.  D.  C.  493,  holding  that  one  whose  wrong  hastens  death  which  would  oth- 
erwise certainly  result  from  existing  disease  is  liable  therefor;  Brunker  v.  Cum- 
mins, 133  Ind.  443,  32  N.  E.  732,  holding  that  one  whose  negligence  aggravates 
existing  injury  is  liable  therefor;  Delaney  v.  Modem  Acci.  Club,  121  Iowa,  628, 
63  L.R.A.  603,  97  N.  W.  91,  holding  that  injury  which  brings  on  fatal  disease  is 
cause  of  death;  Lapleine  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  40  La.  Ann.  661,  1 
L.R.A.  378,  4  So.  876,  holding  defendant,  liable  for  entire  damage  resulting  from 
injury,  though  same  was  aggravated  by  latent  hereditary  hysterical  diathesis; 
Seckinger  v.  Philibert  &  J.  Mfg.  Go.  129  Mo.  590,  31  S.  W.  957,  holding  it,  for 
jury  to  say  whether  consumption  which  developed  after  plaintiff  was  struck  by 
stick  was  caused  thereby;  Mao  Donald  v.  Metropolitan  Street  R.  Co.  219  Mo. 
468,  118  S.  W.  78,  16  A.  &  E.  Ann.  Gas.  810,  holding  that  injury  which 
in  all  probability  brought  on  fatal  disease  is  cause  of  death;  Basham  v.  Ham- 
mond Packing  Co.  107  Mo.  App.  542,  81  S.  W.  1227,  holding  master,  liable  to 
infirm  servant  injured  through  his  negligence,  though  healthy  servant  would  not 
have  been  injured ;  Arnold  v.  Maryville,  110  Mo.  App.  254,  85  S.  W.  107,  to  point 
that  disease  resulting  from  personal  injuries  may  be  shown  as  damages;  Bat- 
ton  v.  Public  Service  Corp.  75  N.  J.  L.  857,  127  A.  S.  R.  856,  18  L.R.A.(N.S.) 
640,  69  Atl.  164,  holding  that  if  act  of  deceased  in  attending  to  household  du- 
ties did  cause  hemorrhage  which  was  immediate  cause  of  death,  question  whether, 
it  was  such  negligent  act  as  to  defeat  recovery  was  for  jury. 

Cited  in  reference  notes  in  61  A.  R.  722,  on  liability  for  personal  injury  en- 
hanced by  predisposition  to  disease;  10  A.  S.  R.  66,  as  to  whether  disease  of  per- 
son injured  or  killed  is  admissible  in  evidence  as  defense  or  to  mitigate  damages. 

Cited  in  notes  in  36  A.  S.  R.  829,  on  predisposition  to  disease  as  defense  against 
liability  for  injury  due  to  wrongful  act;  16  L.R.A.  269,  on  liability  for  causing 
death  of  diseased  person. 

^Hastening  death  of  mortally  injured  person  by  accidentally  adminis- 
tering poison. 

Cited  in  Thompson  v.  Louisville  &  N.  R.  Co.  91  Ala.  496,  11  L.RJk.  146,  8  So. 
406,  holding  that  mortal  injuries  occasioned  by  negligence  create  liability  for  re- 
sulting death,  though  death  was  hastened  by  poison  taken  as  medicine  by  mistake. 
lilablUty  for  injury  aggravated  by  party's  own  subsequent  negligence. 

Cited  in  Sanderson  v.  Holland,  39  Mo.  App.  233,  holding  it,  no  answer  that 
plaintiff's  negligence,  subsequent  to  injury,  aggravated  it. 

Care  required  of  carriers  of  passengers. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson,  107  Ind.  442,  57  A.  R.  120, 
8  N.  E.  18,  holding  that  carriers  must  use  highest  degree  of  care ;  Citizens  Street 
R.  Co.  V.  Twiname,  111  Ind.  687,  13  N.  E.  56,  holding  that  street  railway  owes 
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passengers  highest  degree  of  care  and  skill;  Citizens  Street  R.  Co.  v.  Hoffbauer^ 
23  Ind.  App.  614,  50  N.  E.  54,  holding  that  it  must  use  every  reasonable  precau- 
tion; Louisville  &  J.  Ferry  Co.  v.  Nolan,  135  Ind.  60,  34  N.  E.  710,  holding  car- 
rier, responsible  to  passengers  for  slightest  negligence;  Indianapolis  Street  R.  Co. 
V.  Robinson,  157  Ind.  414,  61  N.  E.  936,  holding  railway,  liable  for  injury  received 
by  one  upon  crowded,  defective  station  platform;  Romine  v.  Evansville  &  T.  H. 
R.  Co.  24  Ind.  App.  230,  56  N.  E.  245,  holding  that  carriers  must  use  very  high  de- 
grees of  care;  Cincinnati,  H.  &  I.  R.  Co.  v.  Worthington,  30  Ind.  App  663,  96  A.  S. 
R.  355,  65  N.  E.  557,  to  same  point. 

Cited  in  notes  in  7  A.  S.  R.  831,  832,  on  carrier's  duty  to  inform  passenger^ 
where  information  would  tend  to  prevent  exposure  to  danger  and  injury;  1  L.RA. 
158,  on  negligence  regarding  stations. 

—  As  to  alighting  of  passengers. 

Cited  in  Montgomery  Street  R.  Co.  v.  Mason,  133  Ala.  508,  32  So.  261,  holding 
street  railway,  liable  to  passenger  injured  in  stepping  from  car  onto  pile  of 
lumber;  Richmond  aty  R.  Co.  v.  Scott,  86  Va.  902,  11  S.  E.  404,  holding  same, 
where  passenger  stepped  into  excavation;  White  Water  R.  Co.  v.  Butler,  112 
Ind.  598,  14  N.  E.  599,  holding  that  passepger  has  right  to  be  discharged  at 
regular  depot;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E. 
572,  holding  railroad,  liable  where  conductor,  as  train  started,  violently  pulled 
off  passenger  who  was  about  to  alight;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Wingate, 
143  Ind.  125,  37  N.  E.  274,  holding  that  passenger  must  be  given  sufficient  time 
to  alight  from  train;  Ohio  &  M.  R.  Co.  v.  Smith,  6  Ind.  App.  560,  32  N.  E.  809, 
holding  same;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas,  119  Ind.  583,  6  LJLA.  193» 
21  N.  E.  968;  Evansville  &  T.  H.  R.  Co.  v.  Athon,  6  Ind.  App.  295,  51  A.  S.  R. 
303,  33  N.  E.  469, — holding  that  carrier  must  use  utmost  care  to  set  passenger 
down  safely;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Winuner,  72  Kan.  566,  4  LJLA.(N.S.) 
140,  84  Pac.  378,  7  A.  &  E.  Ann.  Caa.  756,  holding  same;  Jx)uisville,  N.  A.  &  C. 
R.  Co.  y.  Holsapple,  12  Ind.  App.  301,  38  N.  E.  1107,  holding  that  trains  must  1>e 
stopped  at  regular  stations  and  at  safe  places  for  alighting;  Union  Traction 
Co.  V.  Siceloff,  34  Ind.  App.  511,  72  N.  E.  266,  holding  that  conductor  of  street 
car  must  ascertain  whether  passenger  has  alighted  before  starting  car. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Rose,  40  Ind.  App.  240, 
79  K.  £.  1094,  holding  carrier,  not  liable  to  passenger  injured  by  stepping  ou 
banana  peel,  dropped  on  step  of  coach  by  stranger. 

—  Ab  to  entering  of  cars  by  passengers. 

Cited  in  Illinois  C.  R.  Co.  v.  Cheek,  152  Ind.  663,  53  N.  E.  641,  holding  that 
carrier  must  provide  suitable  means  for  passengers  to  enter  cars;  Cleveland,  C. 
0.  &  St.  L.  R.  Go.  V.  Wade,  18  Ind.  App.  346,  48  N.  E.  12,  holding  that  unless 
train  is  brought  to  full  stop  at  station  platform  there  is  no  invitation  extende<l 
to  enter  it. 
Contributory  negligence  of  passenger. 

Cited  in  Cincinnati,  H.  &  I.  R.  Co.  v.  Carper,  112  Ind.  26,  2  A.  S.  R.  144,  13 
N.  E.  122,  holding  that  passenger  may  act  on  instructions  of  servant  of  car- 
rier unless  it  is  manifestly  imprudent  to  do  so;  LouisviUe  Sc  N.  R.  Co.  v.  Bisch, 
120  Ind.  549,  22  N.  E.  662,  denying  recovery  to  passenger  injured  while  on  plat- 
form of  train,  voluntarily  and  against  instructions  of  operatives. 

Cited  in  notes  in  17  L.RJL.  76,  on  effect  of  contributory  causes  on  liaUlity 
for  negligently  causing  death. 
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—  In  allghUng. 

Cited  in  St.  Louis  &  S.  W.  R.  Co.  v.  Johnson,  59  Ark.  122,  26  S.  W.  593,  hold- 
ing that  passenger  may  assume  that  railroad  has  provided  safe  place  to  alight; 
Chicago  &  J.  Electric  R.  Co.  v.  Lloyd,  129  111.  App.  166,  holding  it  not  negligence 
per  se  for  passenger  to  alight  from  moving  street  car;  Hooks  v.  Alabama  &  V. 
R.  Co.  73  Miss.  145,  18  So.  925,  holding  that  passenger  may  assume  that  point 
at  which  train  is  stopped  after  annouiicement  of  station  is  place  to  alight;  McGeo 
V.  Missouri  P.  R.  Co.  92  Mo.  208,  1  A.  S.  R.  706,  4  S.  W.  739,  holding  one,  not 
negligent  in  stepping  from  train  at  point  which  he  had  reason  to  believe  was 
regular  station;  Wolf  v.  Chicago  &  N.  W.  R.  Co.  131  Wis.  335,  111  N.  W.  514, 
holding  one  who,  upon  stopping  of  train  after  brakeman's  calling  station,  stepped 
out  upon  trestle,  not  necessarily  negligent. 

Cited  in  reference  note  in  2  A.  S.  R.  154,  on  passenger  alighting  at  night  whero 
train  stops  after  running  by  station  as  negligence. 

Cited  in  notes  in  50  A.  R.  277,  on  liability  of  railway  company  for  injury 
to  passenger  in  alighting,  due  to  the  position  of  the  train  at  the  station;  2- 
L.R.A.(N.S.)  116,  on  passenger's  right  to  assume  that  car  will  stop  at  proper 
place  for  alighting. 

—  In  boarding  car. 

Cited  in  Cicero  &  P.  Street  R.  Co.  v.  Meixner,  160  III.  320,  31  LJRA.  331,  4a 
Nf.  E.  823,  holding  it  not  negligence  per  se  to  board  moving  electric  car;  Cit- 
izens' Street  R.  Co.  v.  Twiname,  111  Ind.  587,  18  N.  E.  55,  holding  that  pas- 
sengers may  enter  car  which  appears  to  be  ready  to  start. 
Barden  of  proof  —  In  actions  against  carriers. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  ▼.  Snyder,  117  Ind.  435,  10  A.  S.  R. 
60,  3  KR.A.  434,  20  N.  E.  284;  LouisviUe,  N.  A.  &  C.  R.  Co.  v.  Hendricks,  12K 
Ind  462,  28  N.  £.  68;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  533,  37 
N.  E.  343;  Kentucky  &  L  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  E.  338,— 
holding  burden,  on  carrier  to  explain  Injury  received  by  passenger,  and  to  prove 
its  freedom  from  negligence;  Cleveland,  C.  C.  &  L  R.  Co.  v.  Newell,  104  Ind.  264,^ 
54  A.  R.  312,  3  N.  E.  836,  holding  same  where  rail  broke  derailing  car;  Louis- 
ville, N.  A.  C.  R.  Co.  ▼.  Thompson,  107  Ind.  442,  57  A.  R.  120,  8  N.  E.  18,  hold- 
ing same  where  bridge  broke;  Terre  Haute  &  I.  R.  Co.  v.  Sheeks,  155  Ind.  74, 
56  N.  E.  434,  holding  that  fact  of  injury  to  passenger  is  prima  facie  evidence 
of  carrier's  negligence. 

Cited  in  note  in  20  A.  S.  R.  491,  on  accident  to  passenger  as  evidence  of  neg- 
ligence. 

Distingiiished  in  Yerkes  v.  Sabin,  97  Ind.  141,  49  A.  R.  434,  upon  point  that 
carriers  are  prima  facie  liable  for  injuries  to  passengers;  Terre  Haute  &  I.  R. 
Co.  v.  Clem,  123  Ind.  15,  18  A.  S.  R.  303,  7  L.R.A.  588,  23  N.  E.  965,  holding 
that  no  presumption  of  negligence  upon  railroad's  part  arises  from  happening 
of  railroad  crossing  accidents. 

—  In  actions  against  telegraph  companies. 

Cited  in  Western  U.  Teleg.  Co.  v.  Scircle,  103  Ind.  227,  2  N.  E.  604,  holding 
that  burden  of  explaining  unreasonable  delay  in  delivery  of  telegram  devolves 
on  telegraph  company. 
Qnestlons  for  Jury. 

Cited  in  Davis  v.  Mercer  Lumber  Co.  164  Ind.  413,  73  N.  E.  899;  Continental 
Casualty  Co.  v.  Lloyd,  165  Ind.  62,  73  N.  E.  824,— holding  that  ordinarily  ques- 
tion of  proximate  cause  is  for  jury;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  ▼.  Klitch^ 
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11  Jnd.  App.  290,  37  N.  £.  560,  holding  that  question  of  contributory  negligence 
or  of  proximate  cause  is  ordinarily  for  jury;  Terre  Haute  v.  Onstans,  26  Ind. 
App.  421,  59  N.  K  1078,  holding  that  question  as  to  contributory  negligence  u 
one  for  jury  in  case  of  defective  highway;  Kentucky  &  I.  Bridge  Co.  v.  Quin- 
kert,  2  Ind.  App.  244,  28  N.  E.  338,  holding  same  in  case  of  passenger  injured 
on  train;  Hoggart  v.  Evansville  &  T.  H,  R.  Co.  3  Ind.  App.  437,  29  N.  E.  941, 
holding  same  in  case  of  horses  frightened  at  railroad  crossing;  Loubville,  N. 
A.  &  C.  R.  Co.  y.  Hobbs,  3  Ind.  App.  445,  29  N.  E.  934,  holding  same  in  case  of 
brakeman  falling  between  cars;  Romine  v.  Evansville  &  T.  H.  R.  Co.  24  Ind. 
App.  230,  56  N.  E.  245,  holding  same  where  passenger's  hand  was  caught  in 
door;  Brown  v.  American  Steel  &  Wire  Co.  43  Ind.  App.  560,  88  N.  E.  80,  hold- 
ing that  question  of  proximate  cause  of  injury  may,  under  evidence,  be  question 
of  fact  for  jury,  or  question  of  law  for  court;  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181,  holding  that  where  case  is  properly  submitted  to  jury  appellate  court 
will  not  interfere. 

49  AM.  R£P.  185,  HARTFORD  ▼.  STATB,  96  IND.  461. 
What  publications  are  libelous. 

Cited  in  Patchell  y.  Jaqua,  6  Ind.  App.  70,  33  N.  E.  132,  holding  publication 
lending  to  degrade  and  disgrace,  one,  libelous. 

Cited  in  reference  note  in  8  A.  S.  R.  695,  on  libel  as  provocation  for  libel. 

Cited  in  notes  in  104  A.  S.  R.  144,  on  application  of  doctrine  of  privilege  to 
matters  in  self-defense;  28  L.R.A.  723,  on  mutual  vituperation  or  defamation  as 
affecting  remedy  for  libel. 
Admlssibtltty  of  erldence  in  mitigation  of  damages  from  libel. 

Cited  in  Fish  ▼.  St.  Louis  County  Printing  &  Pub.  Co.  102  Mo.  App.  6,  74 
S.  W.  641,  holding  evidence  of  counter  libelous  articles,  admissible  in  mitiga- 
tion of  damages. 

Cited  in  reference  note  in  80  A.  8.  R.  538,  on  evidence  of  provocation  in  libM 
case. 
What  constltates  Invasion  of  functions  of  Jury. 

Cited  in  Unruh  v.  State,  105  Ind.  117,  4  N.  E.  453;  Wabash  R.  Co.  v.  hid- 
<ile,  27  Ind.  App.  161,  59  N.  E.  284, — disapproving  instruction  that  jury  "should 
consider  witness's  interest  in  weighing  his  testimony;  Bird  ▼.  State,  107  Ind. 
154,  8  N.  E.  14,  holding  it  error  to  instruct  that  jury  are  bound  to  consider  ac 
•cused's  interest  in  prosecution  in  weighing  his  testimony;  Rhea  v.  United  States, 
^  Okla.  249,  50  Pac.  992,  upon  same  question;  Duvall  v.  Kenton,  127  Ind.  178, 
26  N.  E.  688,  disapproving  instruction  that  jury  "should"  consider  character  and 
interest  of  expert  witnesses;  Pennsylvania  Co.  v.  Hunsley,  23  Ind.  App.  37,  54 
N.  E.  1071,  disapproving  instruction  that  jury  ''should"  in  weighing  testimony 
consider  witness's  intelligence. 

Cited  in  note  in  19  L.R.A.(N.S.)  814,  on  right  to  instruct  jury  as  to  credit 
to  be  given  testimony  of  accused  due  to  his  relation  to  the  case. 

Distinguished  in  Deal  v.  State,  140  Ind.  354,  39  N.  E.  930,  approving  instruc- 
tion that  jury  ''should"  take  into  accoiint  interest  of  witness  in  weighing  his 
testimony. 

49  AM.  RBP.  1S8,  HART  t.  STATE,  15  TEX.  APP.  202. 
Admissibility  of  demonstratlTe  erldence. 

Cited  In  Hess  y.  Lowrey,  122  Ind.  225,  17  A.  S.  R.  355,  7  L.R.A.  90,  28  K.  E. 
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156,  holding  that  plaintiff  in  action  for  unskilful  treatment  may  exhibit  his 
injured  shoulder  to  jury;  Jaekson  v.  State,  28  Tex.  Grim.  Rep.  370,  19  Am.  SI. 
Rep.  839,  13  S.  W.  451,  holding  that  alleged  stolen  sack  may  be  submitted  to 
jury's  inspection;  Rodriquec  v.  State,  32  Tex.  Crim.  Rep.  269,  22  S.  W.  978» 
holding  that  bullet  taken  from  body  of  deceased  may,  with  gun,  be  exhibited  to 
jury;  Ledbetter  v.  State,  35  Tex.  Grim.  Rep.  195,  32  S.  W.  903,  holding  branded 
liide  of  cow,  admissible  in  evidence  on  trial  for  theft  of  cow. 

Cited  in  note  in  50  A.  R.  156,  on  power  of  court  to  compel  complainant  in 
action  for  personal  injuries  to  submit  to  surgical  examination. 
^—  Clothing. 

<^ted  in  Levy  v.  State,  28  Tex.  App.  203,  19  A.  S.  R.  826,  12  S.  W.  596;  Friz- 
zel  V.  State,  30  Tex.  Crim.  Rep.  42;  Mitchell  v.  State,  38  Tex.  Crim.  Rep.  170,  41 
S.  W.  816;  Barkraan  v.  State,  41  Tex.  Crim.  Rep.  105,  52  S.  W.  73;  Cordes  v. 
State,  54  Tex.  Crim.  Rep.  204,  112  S.  W.  943;  Johnson  v.  State,  44  Tex.  Crim. 
Rep.  332,  71  S.  W.  25, — holding  clothing  worn  by  deceased  admissible  in  evi- 
dence on  trial  for  homicide;  Bryant  v.  State,  18  Tex.  App.  107,  to  point  that 
blood  bespattered  clothing  of  accused  may  be  exhibited  to  jury. 
Admissibility  of  experimental  evidence. 

Cited  in  Healey  v.  Bartlett,  73  N.  H.  110,  69  Ail.  617,  6  A.  &  E,  Ann.  Ca«. 
413,  holding  that  experimental  evidence  which  is  relevant  to  issue  is  admissible 
if  it  tends  to  aid  jury,  and  this  is  question  of  fact. 

Cited  in  reference  notes  in  60  A.  R.  470,  on  admissibility  of  experimental 
targets  to  show  nature  of  wound  in  murder  trial;  57  A.  R.  766,  on  admissibil- 
ity of  specimens  of  materials  in  trial  of  manslaughter  by  use  of  defective  ma- 
terials in  building. 
Right  to  contradict  answers  given  on  cross  examination. 

Cited  in  Rainey  v.  State,  20  Tex.  App.  473;  Johnson  v.  State,  27  Tex.  App. 
165,  11  S.  W.  106;  Drake  v.  State,  29  Tex.  App.  265,  15  S.  W.  726,  holding 
that  answer  given  upon  cross-examination  upon  collateral  matter  eannot  be 
contradicted;  Surrell  v.  State,  29  Tex.  App.  321,  15  S.  W.  816,  to  point  that  ex- 
ceptions to  such  rule  embrace  bias,  motive,  animosity,  etc;  Saunders  v.  City 
Suburban  R.  Co.  99  Tenn.  130,  41  S.  W.  1031,  holding  that  fact  which  cross-ex- 
amining party  could  not  prove  as  part  of  his  own  case  is  collateral;  Gulf, 
C.  &.  S.  F.  R.  Co.  V.  Johnson,  97  Tex.  260,  78  S.  W.  224,  hold- 
ing that  witness's  denial  on  cross-examination  that  he  had  been  in 
penitentiary  cannot  be  contradicted;  Skidmore  v.  State,  57  Tex.  Crim.  Rep.  497, 
26  L.R.A.(N.S.)  466,  123  S.  W.  1129,  holding  testimony  inadmissible  as  original 
testimony  in  behalf  of  party  offering  it  admissible  by  reason  of  testimony  in- 
troduced by  other  side. 

Distinguished  in  Hill  v.  State,  18  Tex.  App.  665,  holding  that  accused  may 
contradict  denial  of  state's  witness  that  he  had  proposed  accepting  bribe  for  tes- 
tifying. 
Admlsslhlllty  of  evidence  affecting  credibility  of  witnesses. 

Cited  in  Rosborough  v.  SUte,  21  Tex.  App.  672,  1  S.  W.  469;  O^eal  v.  State, 
67  Tex.  Crim.  Rep.  249,  122  8.  W.  386;  Favors  v.  State,  20  Tex.  App.  165,--hold- 
ing  that  accused  may  inquire  into  motives  of  prosecuting  witnesses;  Bonnard  v. 
IState,  25  Tex.  App.  173,  8  A.  S.  R.  431,  7  S.  W.  862,  holding  witness's  hostility 
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to  accused,  provable  on  question  of  hia  credibility;  Rice  v.  State,  61  Tex.  Crim. 
Rep.  256,  103  S.  W.  1166,  holding  impeaching  testimony  upon  ooUateral  issucj. 
inadmissible  to  affect  witness's  credibility. 
Admissibility  of  hearsay  evidence. 

Cited  in  Maines  v.  State,  23  Tex.  App.  668,  6  S.  W.  123,  holding  statements 
made  by  third  persons  out  of  accused's  presence,  inadmissible;   Suit  ▼.  State, 
30  Tex.  App.  321,  17  S.  W.  458,  holding  statement  of  particeps  criminis,  ad- 
missible when  forming  part  of  res  gestae. 
E>7ldence  to  show  motive  and  intent. 

Cated  in  Weathersby  v.  State,  29  Tex.  App.  278,  16  S.  W.  823,  holding  state- 
ments made  by  accused  after  homicide,  admissible  to  show  motive  and  intent; 
Lewis  V.  State,  29  Tex.  Crim.  Rep.  201,  holding  such  statements  admissible  to 
show  malice;  Waters  v.  State,  54  Tex.  Crim.  Rep.  322,  114  8.  W.  628;  Kunde 
V.  State,  22  Tex.  App.  65,  3  S.  W.  325,— holding  indictments  against  defendant  for 
other  and  different  offenses,  admissible  to  prove  motive  for  crime  charged. 
When  conduct  of  persons  other  than  accused  may  be  Inquired  into. 

Cited  in  Kunde  v.  State,  22  Tex.  App.  65,  3  S.  W.  325;  Harrison  v.  SUte, 
47  Tex.  Crim.  Rep.  293,  83  8.  W.  699,— holding  evidence  of  third  person's  hos- 
tility toward  deceased,  admissible  if  other  evidence  connects  him  proximately 
with  homicide;  Mclnturf  v.  State,  20  Tex.  App.  336,  holding  that  conduct  of  par- 
ties other  than  accused  cannot  be  investigated  unless  inculpatory  facts  connect 
them  proximately  with  the  transaction. 
Proximate  cause  of  death. 

Cited  in  Franklin  v.  State,  41  Tex.  CrinL  Rep.  21,  61  S.  W.  951,  holding  that 
shooting  is  cause  of  death,  though  party  might  have  prevented  death  by  submit- 
ting to  operation. 
Necessity  for  indorsing  names  of  witnesses  on  indictments. 

Cited  in  Walker  v.  State,  19  Tex.  App.  176,  holding  statutory  provision  re- 
quiring indorsement  of  names  of  witnesses  upon  indictment,  merely  directory. 
Jastice'B  oonrt  as  ''examining  coart." 

Cited  in  Brown  v.  State,  56  Tex.  Crim.  Rep.  572,  118  S.  W.  139;  Kerry  v. 
State,  17  Tex.  App.  178,  50  A.  R.  122,— holding  that  justice  of  peace  sits  as 
^'examining  court"  when  inquiring  into  criminal  accusations. 
Provision  for  talcing  testimony  hefore  examining  court. 

Cited  in  Kerry  v.  State,  17  Tex.  App.  178,  60  A.  R.  122;  Golden  v.  State,  22 
Tex.  App.  1,  2  S.  W.  531, — holding  that  magistrate's  certificate  to  evidence  taken 
before  him  need  be  in  no  particular  form;  Childers  v.  State,  30  Tex.  App.  16U, 
28  A.  S.  R.  899,  16  8.  W.  903,  holding  statutory  provisions  respecting  testimony 
taken  before  examining  court,  inapplicable  to  testimony  taken  in  habeas  cor- 
pus proceedings. 
Necessity  for  and  propriety  of  instructions  in  homicide  trials. 

Cited  in  Sharpe  v.  State,  17  Tex.  App.  486,  holding  that  law  of  circumstantial 
evidence  should  not  be  charged  unless  state  relies  solely  upon  that  character 
of  evidence;  Gamer  v.  State,  45  Tex.  Crim.  Rep.  308,  77  8.  W.  797,  holding  that 
court  should,  in  charging  as  to  accused's  responsibility  for  homicide,  apply  the 
law  to  the  facts;  Lahue  v.  State,  61  Tex.  Grim.  Rep.  159,  101  S.  W.  1008,  hold- 
ing that  where  evidence  shows  eause  of  deatli,  no  charge  upon  this  issue  need 
be  submitted;  Wheeler  v.  State,  66  Tex.  Grim.  Rep.  647,  121  S.  W.  166,  holding 
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that  where  there  b  evidence  that  another  or  others  may  have  committed  crime 
and  not  accused  that  court  must  submit  this  issue  to  jury. 

Cited  in  note  in  69  L.RJL  201,  on  necessity  of  instructions  as  to  law  of  cir- 
cumstantial evidence  on  trial  for  homicide  where  guilt  of  accused  is  shown  by 
positive  testimony. 

49  AM.  REP.  194,  SOHUIjTZ  v.  STATE,  15  TEX.  APP.  258. 
Substttation  of  lost  or  destroyed  papers  in  criminal  proceedings. 

Cited  in  Goodman  v.  State,  161  Ind.  629,  69  N.  E.  442,  holding  further  arraign- 
ment or  plea,  unnecessary  where  substituted  information  is  filed  in  place  of  .lost 
^ne;  Ilarwood  v.  State,  16  Tex.  App.  416,  holding  that  indictment  accidentally 
destroyed  after  conviction  may  be  replaced;  Gillespie  v.  State,  16  Tex.  App. 
641,  holding  that  accused  must  be  notified  of  substitution  of  lost  papers;  Gil- 
lespie V.  State,  16  Tex.  App.  641,  on  question  whether  lost  indictment  can  be  sub- 
stituted before  trial;  Withers  v.  State,  21  Tex.  App.  210,  17  S.  W.  725,  sus- 
taining statute  authorizing  substitution  of  lost  indictments;  Alexander  v.  State, 
53  Tex.  Crim.  Rep.  604,  111  S.  W.  145,  holding  no  error,  committed  in  substitu- 
tion of  certain  complaint  and  information. 

49  AM.  REP.  200,  TEMPIiE  ▼.  STATE,  15  TEX.  APP.  804. 
Of  what  courts  will  take  Judicial  notice. 

Cited  in  Boston,  C.  &  M.  R.  Co.  v.  Boston  &  L.  R.  Co.  65  N.  H.  393,  23  Atl. 
529  (dissenting  opinion),  on  right  of  courts  to  take  judicial  notice  of  railroad 
lease;  and  citing  annotation  also  on  this  point;  Koenig  v.  State,  33  Tex.  Crim. 
Rep.  367,  47  A.  S.  R.  35,  26  S.  W.  835;  Bluitt  v.  State,  56  Tex.  Crim.  Rep.  525, 
121  S.  W.  168, — holding  that  courts  cannot  take  judicial  notice  of  incorporation 
of  towns;  State  ex  rel.  Atty^  Gen.  v.  Cunningham,  81  Wis.  440,  15  LJRJL  561, 
51  N.  W.  724,  holding  that  courts  will  take  judicial  notice  of  census  taken  under 
state  or  Federal  authority;  and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  51  A.  R.  737,  on  judicial  notice  of  powers  of  cor- 
porate agents;  30  A.  S.  R.  225,  as  to  what  judicial  notice  must  be  taken  of; 
53  A.  S.  R.  572;  57  A.  S.  R.  33,— on  judicial  notice;  40  A.  S.  R.  60,  on  judicial 
notice  of  previous  proceedings  in  cause;  47  A.  S,  R.  46,  on  judicial  notice  of  self- 
incorporation  of  town. 

Cited  in  notes  in  89  A.  D.  668,  on  judicial  notice  of  acts  incorporating  public 
or  municipal  corporations;  124  A.  S.  R.  21,  on  facts  of  which  courts  will  take 
judicial  notice;  4  L.R.A.  37,  on  judicial  notice  of  public  corporations. 
Proof  as  to  time  of  commission  of  crime. 

Cited  in  Stichtd  v.  State,  25  Tex.  App.  420,  8  A.  S.  R.  444,  8  S.  W.  477,  hold- 
ing failure  to  make  any  proof  of  time  of  commission  of  ofi'ense,  fatal;  Lynn  v. 
State,  27  Tex.  App.  590,  11  S.  W.  640;  Arcia  v.  State,  28  Tex.  App.  198,  42  S. 
W.  599, — ^holding  that  time  mentioned  in  indictment  as  date  of  offense  must  be 
time  anterior  to  filing  of  indictment;  Lucas  v.  State,  27  Tex.  App.  322,  11  S. 
W.  443,  holding  that  indictment  for  perjury  need  not  allege  nor  need  proof  show 
exact  date  of  perjury. 
Admissibility  of  dying  declarations. 

Cited  in  Cook  v.  State,  22  Tex.  App.  511,  3  S.  W.  749,  holding  dying  declara- 
tions of  one  who  believed  that  he  was  about  to  die,  admissible. 

Cited  in  notes  in  56  L.R.A.  384,  on  sense  of  impending  death  or  reafilrmance 
as  condition  of  admissibility  of  d3ring  declarations;  56  L.R.A.  417,  on  arranging 
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businesi  as  evidence  of  mental  and  physieal  condition  of  one  wboae  dying  dec- 
larationt  are  offered  in  eTidence. 

49  AM.  REP.  207,  ALONZO  T.  STATB,   15  TEX.  APP.  878. 
Necessity  for  convicting  all  parties  implicated  in  a  crime. 

ated  in  People  v.  Barnes,  2  Idaho,  161,  9  Pac  532;  Mercer  v.  State,  17  Tex. 
App.  452, — ^holding  mutuality  of  consent,  not  necessary  in  crime  of  incest. 

Cited  in  note  in  92  A.  S.  R.  95,  on  effect  of  prior  acquittal  of  codefendant. 

Distinguished  in  Vought  ▼.  State,  135  Wis.  6,  128  A.  S.  R.  1008,  114  N.  W. 
518,  holding  that  acquittal  of  one  in  prosecution  for  larceny  does  not  invalidate 
'conviction  of  his  codefendant. 
Adultery  and  fornication. 

Cited  in  State  v.  CutshaU,  109  N.  C.  764,  26  A.  S.  R.  599,  14  S.  £.  107.  hold- 
ing that  one  party  to  adultery  and  fornication  may  be  convicted  though  other 
had  no  criminal  intent;  State  v.  Eggleston,  45  Or.  346,  77  Pac  738,  holding  that 
one  party  to  adultery  may  be  convicted  though  other  is  not  prosecuted;  Stat^ 
V.  Carroll,  30  S.  C.  85,  14  A.  S.  R.  883,  8  S.  E.  433,  holding  that  parties  jointly 
indicted  for  adultery  may  be  tried  separately;  Solomon  v.  State,  39  Tex.  Criro. 
Rep.  140,  45  S.  W.  706,  holding  acquittal  of  one  party  to  adultery,  no  bar  to 
prosecution  of  other;  Ledbetter  v.  State,  21  Tex.  App.  344,  17  S.  W.  427,  hold- 
ing same  as  to  prosecution  for  fornication. 

Denied  in  State  v.  Rinehart,  106  N.  C.  787,  11  S.  E.  512,  upon  point  that  ac- 
quittal of  one  party  to  adultery  does  not  bar  prosecution  of  other. 
Married  women  as  witnesses. 

Cited  in  Hardin  v.  SUte,  51  Tex.  O-im.  Rep.  559,  108  8.  W.  401,  holding  that 
where  accused's  brother  testifies  that  he  himself  killed  deceased,  his  wife  may 
testify  to  same  effect. 
Dnty  to  charge  as  to  reasonable  donbt. 

Cited  in  Redman  v.  State,  52  Tex.  Crim.  Rep.  591,  108  S.  W.  365,  holding  that 
failure  to  charge  upon  reasonable  doubt  is  fundamental  error. 

Cited  in  note  in  97  A.  S.  R.  799,  on  instructions  on  weight  of  circumstantial 
evidence. 

49  AM.  KBP.  212,  LIEBKB  v.  KNAPP,  79  MO.  22. 

Right  to  pay  for  corporate  stock  in  property  or  services. 

Cited  in  Fogg  v.  Blair,  139  U.  S.  118,  35  L.  ed.  104,  11  Sup.  Ct.  Rep.  476;  Vsn 
Cleve  V.  Berkey,  143  Mo.  109,  42  L.R.A.  593,  44  S.  W.  743;  Peninsular  Sav.  Bank 
V.  Black  Flag  Stove  Polish  Co.  106  Mich.  636,  63  N.  W.  614,— holding  that 
where  stock  is  paid  for  in  services  or  property,  value  of  same  must  be  reas<mab1y 
commensurate  with  stock's  value;  Farwell  v.  Great  Western  Teleg.  Co.  161  111. 
622,  44  N.  E.  891,  holding  that  stock  may  be  paid  for  in  property  or  services  if 
reasonable  valuation  is  placed  on  same;  Coffin  v.  Ransdell,  110  Ind.  417,  11 
N.  £.  20,  sustaining  contract  by  corporation  to  receive  from  its  predecessor  let- 
ters-patent and  property  in  payment  for  stock;  Garrett  v.  Kansas  City  Coal 
Min.  Co.  113  Mo.  330,  35  A.  S.  R.  713,  20  S.  W.  966,  holding  that  when  stock 
is  paid  for  in  property  or  services,  transaction  must  be  bona  fide;  Ingraham  v. 
Conunereial  Lead  Co.  101  C.  C.  A.  317,  177  Fed.  341 ;  Foster  v.  Belcher's  Sugar 
Ref.  Co.  118  Mo.  238,  24  S.  W.  63;  Kraft-Holmes  Grocery  Co.  v.  Crow,  36  Mo. 
App.  288, — ^holding  that  stock  may  be  paid  for  in  property;  Woolfolk  v.  January, 
181  Mo.  620,  83  S.  W.  432,  holding  that  corporations  may  issue  their  stocks  or 
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bonds  for  money  paid,  labor  done,  or  property  received;  Olleslieimer  v.  Thompson 
Mfg.  Co.  44  Mo.  App.  172,  to  same  point. 

Cited  in  notes  in  57  A.  S.  R.  67,  on  pursuit  of  trust  fund  in  corporate  stock; 
4  L.RA.  507,  on  implied  promise  to  pay  subscription  to  corporate  stock;  42 
L.R.A.  598,  on  how  far  payment  for  stock  in  corporation  by  transfer  of  property 
will  protect  shareholder  against  creditors  of  company. 
What  contracts  of  corporation  are  ultra  Tires. 

Cited  in  St.  Joseph  &  St.  L.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  135  Mo.  173, 
33  L.R.A.  607,  36  S.  W.  602,  sustaining  contract  between  railroad  corporations 
under  which  one  operates  road  of  other;  Welsh  v.  Ferd  Heim  Brewing  Co.  47 
Mo.  App.  608,  sustaining  lease  by  brewing  corporation  of  building  to  be  sublet 
as  saloon. 

Right  to  vary  or  contradict  consideration  clause  In  deed. 

.  Cited  in  Hall  v.  Morgan,  79  Mo.  47 ;  Dobyns  v.  Rice,  22  Mo.  App.  448, — holding 
that  consideration  clause  in  deed  may  be  explained  or  contradicted. 

49  AM.  REP.  218,  STATE  v.  GRANT,  79  Mo.  118. 
Competency  of  witnesses. 

Cited  in  State  v.  Kirschner,  23  Mo.  App.  349,  holding  that  the  offense  must  be 
fully  pardoned  to  remove  its  disqualifying  effect. 
—  Povirer  of  legislature  to  alter  law  as  to. 

Cited  in  State  v.  Kirschner,  23  Mo.  App.  349,  holding  that  legislature  may 
not  restore  competency  of  witness  disqualified  for  crime;  State  v.  Landrum, 
127  Mo.  App.  653,  103  S.  W.  1111,  to  same  point;  CBryan  v.  Allen,  lOS  Mo. 
227,  32  A.  S.  R.  695,  18  S.  W.  892,  holding  that  legislature  may  change  law 
of  evidence  though  witnesses  previously  competent  are  rendered  incompetent. 
Impeachment  of  witnesses  by  proof  of  moral  character. 

Cited  in  State  v.  Palmer,  88  Mo.  568;  State  v.  Bulla,  89  Mo.  596,  1  S.  W.  764: 
State  V.  Miller,  93  Mo.  263,  6  S.  W.  57;  State  v.  Parker,  96  Mo.  882,  9  S.  W. 
728;  State  v.  Day,  100  Mo.  242,  12  S.  W.  366;  State  v.  May,  142  Mo.  135,  43  S. 
W.  637 ;  State  v.  Woodward,  191  Mo.  617,  90  S.  W.  90,— holding  it  competent  to 
attach  general  moral  character  of  witnesses;  State  v.  Patrick,  107  Mo.  147,  17 
S.  W.  666;  Alkire  Grocer  Co.  v.  Tagart,  78  Mo.  App.  166, — ^to  the  same  point; 
State  V.  Taylor,  98  Mo.  240,  11  S.  W.  570,  holding  prior  conviction  of  witness  of 
violation  of  city  ordinance  in  frequenting  bawdy  house,  not  provable;  State  v. 
Hack,  118  Mo.  92,  23  S.  W.  1089,  holding  fact  that  female  witness  kept  prosti- 
tutes, provable;  State  v.  Sibley,  131  Mo.  519,  32  S.  W.  167  (separate  opinion  in 
132  Mo.  102,  53  A.  S.  R.  477),  holding  evidence  of  general  reputation  of  male 
witness  for  unchastity,  admissible;  State  v.  Clawson,  30  Mo.  App.  130,  holding  to 
the  contrary;  State  v.  Pollard,  174  Mo.  607,  74  S.  W.  969,  holding  that  reputation 
for  chastity  of  one  charged  with  defiling  girl,  provable;  State  v.  Beckner,  194 
Mo.  281,  3  L.R.A.(N.S.)  535,  91  S.  W.  892,  holding  that  one  accused  of  murder 
cannot,  when  becoming  witness,  be  impeached  by  evidence  as  to  his  character  for 
violence;  State  v.  Long,  201  Mo.  664,  100  S.  W.  587,  to  point  that  witness  may  be 
asked  questions  tending  to  test  his  accuracy,  veracity  or  credibility  or  to  shake 
his  credit  by  injuring  his  character;  State  v.  Vandiver,  149  Mo.  502,  50  S.  W. 
892;  State  v.  Beaty,  25  Mo.  App.  214, — ^holding  that  special  instances  of  crimes 
imputed  to  witness  cannot  be  inquired  into;  Fulkerson  v.  Murdock,  53  Mo.  App. 
161    (dissenting  opinion),  on  question  as  to  what  evidence  is  admissible  for 
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purposes  of  impeaching  witnesses;  Kingman  &  Co.  v.  Shawley,  61  Mo.  App.  54, 
holding  witness's  reputation  for  fair  dealing,  provable;  Shaefer  v.  Missouri  R. 
Oo.  98  Mo.  App.  445,  72  S.  W.  154,  holding  evidence  that  witness  is  saloon- 
Iceeper,  inadmissible. 

Cited  in  reference  note  in  53  A.  S.  R.  479,  on  impeachment  of  witness  by  proof 
of  general  reputation  for  unchastity. 

Cited  in  notes  in  53  A.  S.  R.  482,  on  mode  of  impeachment  by  showing  want 
of  chastity;  14  L.R.A.(N.S.)  698,  705,  on  impeachment  of  character  of  witnesses. 
Foandation  for  admission  of  impeaching  testimony. 

Cited  in  State  v.  Avery,  113  Mo.  475,  21  S.  W.  193,  holding  evidence  which 
<;onstitute8  foundation  for  contradicting  witness,  admissible;  Ely- Walker  Dry 
Goods  Co.  V.  McLaughlin,  87  Mo.  App.  105,  holding  that  foundation  must  be 
laid  for  admission  of  document  to  impeach  witness;  Nagel  v.  St.  Louia  Transit 
Co.  104  Mo.  App.  438,  79  S.  W.  502,  holding  that  to  prove  prior  statements  con- 
tradictory to  that  which  is  given  in  evidence  as  being  what  absent  witness  would 
testify  to,  no  foundation  need  be  laid. 

Cited  in  note  in  82  A.  S.  R.  65,  66,  on  rebuttal  of  evidence  to  sustain  credi- 
bility of  witness. 

Admissibility  of  evidence  of  prior  consistent  statements. 

Cited  in  State  v.  Patrick,  107  Mo.  147,  17  S.  W.  666,  holding  that  prior  sUte- 
ments  of  witness  are  not  provable  to  corroborate  him  unless  he  has  been  at- 
tacked or  impeached;  Driggers  v.  United  States,  21  Okla.  60,  95  Pac.  612,  17 
A.  k  E.  Ann.  Cas.  66,  129  A.  S.  R.  823,  1  Okla.  Crim.  Rep.  167;  State  v.  Sharp, 
183  Mo.  715,  82  S.  W.  134, — holding  that  witness  if  impeached  by  proof  of  contra- 
dictory statements,  may  be  corroborated  by  proof  of  prior  consistent  statements; 
State  V.  Whelehon,  102  Mo.  17,  14  S.  W.  730,  to  same  point. 

Criticized  in  State  v.  Taylor,  134  Mo.  109,  35  S.  W.  92,  holding  testimony  given 
by  witness  at  coroner's  inquest,  inadmissible  to  corroborate  her  testimony  given  on 
trial  when  attacked  by  proof  of  contradictory  statements;  State  v.  Hendricks, 
172  Mo.  654,  73  S.  W.  194,  holding  statements  by  deceased  consistent  with  bis 
dying  declarations,  inadmissible  to  corroborate  same. 
Admissibility  of  evidence  of  threats. 

Cited  in  State  v.  Larkins,  5  Idaho,  200,  47  Pac.  945,  holding  statement  made  by 
accused  three  hours  before  killing  that  he  had  "dirty  piece  of  business  to  do," 
provable;  Conklin  v.  Consolidated  R.  Co.  196  Mass.  302,  82  N.  £.  23,  13  A.  &  £. 
Ann.  Cas.  857,  to  point  that  general  threats  indicative  of  malicious  intent  are 
provable;  Carver  v.  Huskey,  79  Mo.  509,  holding  evidence  of  threats  of  general 
character,  admissible  in  civil  actions  without  regard  to  time  when  made;  Culbertson 
V.  Hill,  87  Mo.  553,  holding  same;  State  v.  McNally,  87  Mo.  644;  State  v.  Crawford, 
99  Mo.  74,  12  S.  W.  354, — ^holding  indirect  and  vague  threats,  provable;  State  v. 
Glahn,  97  Mo.  679,  11  8.  W.  260;  State  v.  Weaver,  165  Mo.  1,  88  A.  S.  R.  406, 
65  S.  W.  308, — holding  that  nearness  or  remoteness  of  threat  has  nothing  to  do 
with  its  admissibility;  State  v.  Cochran,  147  Mo.  504,  49  S.  W.  558,  holding 
evidence  that  accused  had  threatened  to  kill  "somebody",  admissible;  State  v. 
Smith,  164  Mo.  567,  65  S.  W.  270,  holding  evidence  of  threats  made  by  deceased, 
admissible  on  trial  for  homicide  for  purpose  of  showing  who  was  aggressor: 
State  V.  Coleman,  186  Mo.  151,  69  L.R.A.  381,  84  S.  W.  978,  holding  evidence  of 
threats  made  more  than  year  before  homicide,  admissible;  State  v.  Brown,  188 
Mo.  451,  87  S.  W.  519,  holding  statments  made  by  accused  to  third  persons 
prior   to  homicide   and   indicative  of  criminal   disposition,   provable;    State  v. 
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Teeley,  194  Mo.  300,  112  A.  S.  R.  511,  3  L.R.A.(N.S.)  361,  92  S.  W.  663,  hold- 
ing evidence  of  general  threats  made  by  accused  some  hours  before  homicide, 
admissible. 

Cited  in  note  in  89  A.  S.  R.  698,  on  admissibility  of  threats  by  defendant 
against  a  class  in  prosecution  for  homicide. 
Right  to  prove  conduct  of  accused  toward  officer. 

Cited  in  State  v.  Taylor,  118  Mo.  153,  24  S.  W.  449,  holding  conduct  of  ac- 
cused toward  officer  provable  though  officer  did  not  suspect  him  of  any  crime. 
Right  to  arrest  without  warrant. 

Cited  in  State  ▼.  Cushenberry,  167  Mo.  168,  67  S.  W.  737,  holding  that  town 
marshal  may,  without  warrant,  arrest  one  reasonably  suspected  of  being  felon; 
State  ▼.  Evans,  161  Mo.  96,  84  A.  S.  R.  669,  61  S.  W.  690,  holding  that  police- 
man may  arrest  suspected  felon  without  warrant;  Ralls  County  v.  Stephens,  104 
Mo.  App.  116,  78  S.  W.  291,  to  point  that  peace  officer  cannot  act  without  war- 
rant except  upon  reasonable  suspicion. 

Cited  in  notes  in  84  A.  S.  R.  684,  on  policeman's  power  to  arrest  without  war- 
rant on  suspicion  of  felony;  84  A.  S.  R.  689,  on  officers'  right  to  arrest  without 
warrant  for  misdemeanor  in  his  presence;  84  A.  S.  R.  693,  on  officer's  right 
to  arrest  without  warrant  for  offenses  against  public  health  or  morals;  8  L.R.A. 
630,  cm  arrest  without  warrant  for  crime  conunitted  within  view;  66  L.R.A.  361, 
on  considering  authority  of  officer's  attempt  to  arrest  without  warrant  in  case 
of  suspected  felony  in  determining  criminality  of  homicide  in  resisting  arrest; 
66  L.R.A.  383,  on  proof  of  circumstances  warranting  arrest  without  warrant  in 
trial  for  homicide  resisting  arrest. 

Distinguished  in  State  v.  Davidson,   44  Mo.  App.  613,  holding  that  police 
officer  cannot,  without  warrant  and  on  mere  belief,  arrest  for  misdemeanor. 
Presumptions  as  to  retroactive  operation  of  legislation. 

Cited  in  United  SUtei  v.  Atchison  T.  &  S.  F.  R.  Co.  142  Fed.  176;  Leete  v. 
State  Bank,  116  Mo.  184,  21  S.  W.  788, — holding  that  presumptions  are  against 
legislation's  operating  retroactively;  State  v.  Loney,  82  Mo.  82;  Ex  parte  Mar- 
maduke,  91  Mo.  228,  60  A.  R.  260,  4  S.  W.  91  (dissenting  opinion),— ^;o  point 
that  statute  making  felons  competent  witness  operates  prospectively. 
Matter  implied  as  part  of  contract,  judgment,  or  statute. 

Cited  in  Winningham  v.  Trueblood,  149  Mo.  572,  61  S.  W.  399;  McKay  v. 
Minner,  164  Mo.  608,  66  S.  W.  866, — ^holding  that  whatever  law  implies  is  as 
much  a  part  of  statute  as  what  is  expressly  stated  therein;  State  v.  Gilmore, 
141  Mo.  606,  42  S.  W.  817,  holding  that  same  rule  obtains  in  respect  to  judg- 
ments; Christian  v.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo.  460,  46  &  W.  268, 
liolding  that  same  rule  obtains  in   respect   to  contracts. 

49  AM.  RCSP.  228,  DICKINSON  v.  COATBS,  79  MO.  250. 

Assignment  of  funds. 

Cited  in  Rice  v.  Dudley,  34  Mo.  App.  383,  holding  that  unaccepted  order  for 
part  of  fund  does  not  operate  as  assignment;  Kiddoo  Bros.  v.  Ames,  73  Mo.  App. 
667,  holding  portion  of  debt,  not  assignable. 

Distinguished  in  Boyer  v.  Hamilton,  21  Mo.  App.  620,  holding  that  order  drawn 
4»  debtor  for  full  amount  of  account  stated  operates  as  assignment. 
—  When  tmnk  check  operates  as. 

Cited  in  Pullen  v.  Placer  County  Bank,  138  Cal.  169,  94  A.  S.  R.  19.  71  Pae. 
Am.  Rep.  Vol.  XIX.— 48. 
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83;  Harrison  t.  Wright,  100  Ind.  616,  60  A.  R.  806;  Merchants'  Nat.  Bank  t. 
Coates,  79  Mo.  168;  Coates  v.  Doran,  83  Mo.  337;  Pennell  v.  Ennis,  126  Mo. 
App.  366,  103  8.  W.  147;  Cbvert  v.  Rhodes,  48  Ohio  St.  66,  27  N.  E.  94.— holding 
that  unaccepted  bank  check  or  draft  operates  neither  as  legal  nor  equitable- 
assignment  of  so  much  of  drawer's  funds;  Carroll  Exch.  Bank  v.  First  Nat.  Bank^ 
58  Mo.  App.  17,  to  same  point;  Albers  t.  Commercial  Bank,  85  Mo.  173,  55  A.  R. 
365,  holding  that  liability  of  bank  to  pay  check  does  not  become  fixed  upon  mere 
presentment  of  check;  Dowell  v.  Vandalia  Bkg.  Asso.  62  Mo.  App.  482,  holding 
that  holder  of  unaccepted  check  for  part  of  drawer's  deposit  cannot  sue  bank 
refusing  to  pay  it;  J.  N.  Houston  Grocer  Co.  v.  Farmers*  Bank,  11  Mo.  App. 
132,  to  same  point;  Young  v.  Bank  of  Princeton,  97  Mo.  App.  676,  71  S.  W.  713, 
holding  that  after  acceptance,  bank  check  operates  as  assignment. 

Cited  in  reference  notes  in  60  A.  R.  417,  on  right  of  holder  of  check  to  action, 
against  drawee  before  acceptance ;  2  A.  8.  R.  662,  'on  rights  of  holder  of  bank 
cbeck. 

Cited  in  notes  in  96  A.  D.  133-135,  on  right  of  holder  of  check  to  sue; 
19  A.  8.  R.  610,  as  to  whether  check  is  an  assignment  of  the  fund;  3  E.  R.  C. 
761,  on  liability  of  bank  to  third  person  as  holder  of  check;  80  A.  8.  R.  871,  872,. 
on  bank's  liability  to  holder  of  check  for  refusal  to  pay;  28  L.R.A.  178,  on  nature 
of  drafts  by  one  bank  on  another;  41  L.  ed.  U.  8.  869,  on  liability  for  wrongful 
dishonor  of  check;  10  E.  R.  C.  426,  on  bank  eheck  as  equitable  assignment  of 
deposit. 
Relation  of  Imnk  to  its  depositors. 

Cited  in  Coleman  y.  Lipscomb,  18  Mo.  App.  443;  Com  t.  Cameron,  19  Mo. 
App.  673, — to  point  that  relation  of  debtor  and  creditor  exists  between  bank  and 
depositor;  Paul  ▼.  Draper,  73  Mo.  App.  666  (dissenting  opinion),  to  point  that 
such  relation  exists  as  to  funds  on  general  deposit. 

49  AM.  RBP.  285,  ATRES  ▼.  FARMBRS'  *  M.  BANK,     79  MO.  421. 
Collection  of  conunerdal  paper. 

Cited  In  note  in  86  A.  8.  R.  784,  on  what  constitutes  a  deposit  of  negotiable 
paper  for  oollecti(m. 

Distinguished  in  National  Park  Bank  ▼.  Levy  Bros.  &  Co.  17  R.  I.  746,  1» 
L.RJL  476,  24  Atl.  777,  holding  that  debt  is  not  subject  of  garnishment  after 
delivery  of  check  in  payment,  which,  though  not  collected,  is  in  hands  of  third 
persons. 
—  Passing  of  title  In  cases  of. 

Cited  in  Armstrong  ▼.  American  Exch.  Nat.  Bank,  133  U.  S.  433,  33  L.  ed.  747, 
10  Sup.  Ct.  Rep.  450,  holding  that  title  to  certificate  of  deposit  passes  to  bank 
on  its  crediting  it  to  depositor  and  allowing  him  to  check  against  it;  Wasson 
T.  Lamb,  120  Ind.  514,  16  A.  8.  R.  342,  6  L.R.A.  191,  22  N.  E.  729,  to  point  that 
customer  cannot  claim  title  to  bills  deposited  with  bank  and  treated  as  cash 
items;  Flannery  ▼.  Coates,  80  Mo.  444,  on  title  to  paper  left  with  bank  for  col- 
lection  and  credited  to  depositor;  United  btates  Nat.  Bank  y.  Amalgamated 
Sugar  Co.  179  Fed.  718;  Hendley  v.  Globe  Refinery  Co.  106  Mo.  App.  20,  79 
8.  W.  1163;  Bullene  v.  Coates,  79  Mo.  426,— holding  that  title  passes  to  collecting 
bank  where  check  is  indorsed  and  deposited  with  it  for  credit;  Noble  ▼.  Dough- 
ten,  72  Kan.  336,  3  L.R.A.(N.8.)  1167,  83  Pac.  1048,  holding  same;  Kavanaugk 
r.  Farmers'  Bank,  69  Mo.  App.  640,  holding  that  collecting  bank  becomes  pur- 
ehaser  of  check  by  treating  it  as  cash  when  indorsed  in  blank  and  deposited  witb  . 
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it  by  customer;  Midland  Nat.  Bank  v.  Roll,  60  Mo.  App.  586,  holding  that  title 
to  check  which  collecting  bank  treated  as  cash  is  not  necessarily  revested  in 
depositor  on  bank's  charging  it  back  to  hiifL  when  not  collected;  Midland  Nat. 
Bank  v.  Roll,  60  Mo.  App.  685,  holding  that  indorsement  "for  collection"  carries 
title  to  check  where  checks  so  indorsed  are  treated  as  cash  items;  Winfield  Nat. 
Bank  ▼.  McWilliams,  9  Okla.  493,  60  Pac.  229,  holding  that  collecting  bank,  act- 
ing on  faith  of  check  indorsed  in  blank,  is  entitled  to  proceeds  thereof  as  against 
true  owner,  though  not  collected  until  alter  failure  of  transmitting  bank. 

Cited  in  notes  in  32  L.R.A.  721,  on  trust  in  proceeds  of  collection  made  by 
bank  when  insolvent  as  against  claims  of  subagent;   7  L.R.A.(N.S.)    698,  on  , 
title  of  bank  to  check  drawn  on  another  bank  which  has  been  credited  to  de- 
positor. 

Distinguished  in  First  Nat.  Bank  v.  Armstrong,  42  Fed.  193;  Manufacturers' 
Nat.  Bank  v.  Continental  Bank,  148  Mass.  653,  12  A.  S.  R.  698,  2  L.R.A.  699, 
20  N.  £.  193, — ^holding  that  ownership  of  check  does  not  change  where  credit 
given  by  collecting  bank  is  merely  provisional;  Bury  v.  Woods,  17  Mo.  App.  246, 
holding  that  title  to  note  does  not  pass  immediately  to  collecting  banker  where 
he  is  not  to  credit  it  until  collected. 
Relation  of  bank  to  its  depositors. 

Cited  in  Paul  v.  Draper,  168  Mo.  197,  81  A.  S.  R.  296,  59  8.  W.  77,  holding  that 
relation  of  debtor  and  creditor  exists  between  banker  and  depositor  even  as  to 
funds  of  which  latter  is  trustee;  Dymock  v.  Midland  Nat.  Bank,  67  Mo.  App.  97, 
holding  that  such  relation  exists  though  bank  reserves  right  to  charge  back  un- 
collected drafts  to  depositor. 

Cited  in  note  in  47  A.  S.  R.  391,  on  effect  of  check  indorsed  "for  deposit." 

49  AM.  RBP.  289,  I/ANDIS  ▼.  GAMPBEIili,  79  MO.  488. 
Church  government. 

Cited  in  Fadness  v.  Braunborg,  73  Wis.  257,  41  N.  W.  84,  hoMing  that  dis- 
missal of  one  minister  and  employment  of  another  is  not  an  exclusion  of  the 
minority  who  adhere  to  former  minister. 

Cited  in  reference  note  in  12  A.  S.  R.  257,  on  liability  of  trustees  of  religious 
society  for  expulsion  from  church  organization. 
—  Review  by  conrts  of  decision  of  church  tribunal. 

Cited  in  Pounden  v.  Ashe,  44  Neb.  672,  63  N.  W.  48,  holding  that  courts  will 
recognize  and  enforce  judgment  of  religious  society  in  deposing  minister;  Nance 
V.  Busby,  91  Tenn.  303,  15  L.R.A.  801,  18  S.  W.  874,  holding  that  courts  will 
not  review  an  excommunication  had  by  majority  of  members  voting  at  con- 
gregational church  conference. 
liibel  or  slander  of  clergyman. 

Cited  in  Klos  v.  Zahorik,  113  Iowa,  161,  53  L.R.A.  235,  84  N.  W.  1046,  holding 
that  public  conunent  in  proper  manner  upon  clergyman's  conduct  in  his  public 
capacity  is  justified;  Cook  v.  Globe  Printing  Oo.  227  Mo.  471,  127  S.  W.  332 
(dissenting  opinion),  on  excessiveness  of  verdict  in  libel  case. 

Cited  in  noteif  in  104  A.  S.  R.  141,  on  application  of  doctrine  of  privilege  to 
statements  concerning  fellow  church  members;  104  A.  S.  R.  142,  on  application 
of  doctrine  of  privilege  to  statements  made  at  church  conventions,  conferences, 
or  disciplinary  trials  or  investigations. 
Remedies  for  wrongs  received. 

Cited  in  Templeton  v.  Linn  County,  22  Or.  313,  15  L.R.A.  730,  29  Pac.  795 
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(dissenting  opinion),  on  right  to  repeal  statute  making  counties  liable  for  dam- 
ages resulting  from  defective  bridges;  Mattson  v.  Astoria,  39  Or.  577,  87  A.  S.  R. 
687,  65  Pac.  1066,  holding  statute  giving  city  control  of  streets  and  exempting  it 
and  it«  officers  from  liability  for  damages  from  defects  therein,  void;  Williams 
V.  Port  Chester,  72  App.  Div.  505,  76  N.  Y.  Supp.  631,  to  same  effect 

49  AM.  REP.  246,  MORELAND  Y.  METZ,  24  W.  VA.  !!•. 
Covenants  of  warranty  and  against  encumbrances. 

Cited  in  Wragg  v.  Mead,  120  Iowa,  319,  94  N.  W.  856,  holding  that  measure 

'  of  damages  for  breach  of  covenant  against  encumbrances,  by  outstanding  lease, 

is  rental  value  of  land  for  unexpired  term;  Cain  v.  Fisher,  57  W.  Va.  492,  60 

S.  E.  752,  holding  covenant  of  special  warranty,  broken  by  sale  of  land  for 

taxes  charged  against  grantor  prior  to  conveyance. 

Cited  in  notes  in  106  A.  S.  R.  975,  on  effect  of  land  being  ultimately  conveyed 
on  measure  of  vendee's  damages  for  breach  of  contract;   15  E.  R.  C.  739,  on 
measure  of  damages  for  breach  of  express  covenant  for  quiet  enjoyment. 
\l'hat  is  fair  rental  value. 

Cited  in  Gunter  v.  Beard,  93  Ala.  227,  9  So.  389,  to  point  that  rent  agreed 
to  be  paid  is  prima  facie  fair  rental  value. 
\llien  lien  creditors  are  proper  parties. 

Cited  in  Childs  v.  Hurd,  32  W.  Va.  66,  9  S.  £.  362,  to  point  that  lien  creditors 
need  not  be  made  parties  to  suit  to  foreclose  mortgage. 

49  AM.  REP.  252,  SODIK£R  v.  APPLEGATE,  24  W.  VA.  411. 
Wliat  constitutes  a  partnership. 

Cited  in  Jackson  v.  Haynie,  106  Va,  365,  56  S.  K  148;  Clark  v.  Emery,  58 
W.  Va,  637,  6  L.R.A.(N.S.)  603,  62  S.  E.  770, — holding  that  one  receiving  part 
4jf  profits  as  compensation  for  his  services  is  not  necessarily  a  partner;  Woods 
V.  ^^  ard,  48  W.  Va.  662,  37  S.  E.  520,  to  point  that  there  must  be  joint  owner- 
«liip  of,  or  control  over,  partnership  funds. 

Cited  in  reference  notes  in  30  A.  S.  R.  829,  on  agreements  between  parties  not 
constituting  partnership ;  39  A.  S.  R.  893,  as  to  whether  loaning  money  or  sharing 
profits  constitutes  a  partnership. 

Cited  in  notes  in  58  A.  R.  99,  on  participation  in  profits  as  constituting  part- 
nership; 115  A.  S.  R.  440,  on  effect  of  sharing  of  profits  as  compensation  for 
services  in  whole  or  in  part  as  constituting  a  partnership;  115  A.  S.  R.  432, 
on  necessity  for  participation  in  both  profits  and  losses  to  constitute  a  partner- 
ship where  there  is  community  of  interest  in  property  or  in  profits;  18  L.RJL 
(N.S.)  968,  on  what  is  a  partnership;  18  L.RA.(N.S.)  1013,  on  necessity  of  shar- 
ing  profits  as  principal  to  constitute  partnership;  18  L.RJL(N.S.)  1013,  on  ne- 
cessity of  sharing  profits  as  principal  to  constitute  partnership;  18  I*RjL(N.S.) 
1033,  1034,  on  creation  of  partnership  liability  by  taking  profits  as  compensa- 
tion for  work  and  labor  of  agents  and  servants;  18  L.R.A.(N.S.)  1084,  on  joint 
ownership  and  tenancies  in  eommon  as  partnerships. 
Burden  of  proof  in  actions  oyer  partnership  accounts. 

Cited  in  Hinkson  v.  Ervin,  40  W.  Va,  111,  20  S.  £.  849,  holding  that  burden 
of  proof  is  on  plaintiff  under  bill  for  settlement  of  partnership  account. 

49  AM.  REP.  257,  STATE  v.  FREW.  24  W.  VA.  416. 
Judicial  contempts. 

Cited  in  Patterson  v.  Colorado,  205  U.  S.  454,  51  L.  ed.  879,  27  Sup.  Ct.  Rep. 
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556,  10  A.  ft  E.  Aun.  Cas.  689,  holding  publication  reflecting  on  motives  of  judges 
in  pending  case,  punishable  as  a  contempt;  State  ex  rel.  Haskell  v.  Faulds,  17 
Mont.  140,  42  Fac.  285,  holding  that  publication  may  be  punished  as  a  contempt 
though  it  is  pimishable  as  misdemeanor;  Tavenner  v.  Morehead,  41  W.  Va,  116, 
23  S.  E.  673,  holding  that  rule  for  contempt  may  be  foundation  for  action  for 
malicious  prosecution,  but  not  false  imprisonment. 

Cited  in  reference  notes  in  60  A.  R.  696,  on  libel  of  grand  jury  and  judge  as 
contempt;  7  A.  S.  R.  124,  on  what  constitutes  contempt;  99  A.  S.  R.  675,  on 
direct  and  constructive  contempts;  11  A.  S.  R.  214,  on  distinction  between  direct 
and  constructive  contempt. 

Cited  in  note  in  21  L.R.A.(N.S.)  906,  on  offense  of  attempt  to  influence  officers 
of  court. 

—  Newspaper  publications. 

Cited  in  Cooper  ▼.  People,  13  Colo.  837,  6  L.R.A.  430,  22  Pac.  790,  holding 
newspaper  publication  reflecting  on  judge  in  respect  to  pending  case,  punishable 
summarily;  People  ex  rel.  Atty.  Gen.  v.  News-Times  Pub.  Co.  36  Colo.  263,  84 
Pac.  912,  holding  that  articles  charging  judges  with  corruption  in  pending  cases 
constitute  criminal  constructive  contempt;  State  v.  Howell,  80  Conn.  668,  125 
A.  S.  R.  141,  69  Atl.  1057,  13  A.  &  E.  Ann.  Cas.  601,  holding  criminal  intent 
not  essential  to  constitute  publication  of  newspaper  article  tending  to  obstruct 
justice;  Telegram  Newspaper  Co.  v.  Com.  172  Mass.  294,  70  A.  S.  R.  280,  44 
L.R.A.  159,  62  N.  E.  445,  holding  that  newspaper  may  be  punished  for  con- 
tempt for  publishing  during  trial  article  calculated  to  prejudice  jury;  State 
v.  Belle  Pub.  Co.  60  Neb.  282,  83  A.  S.  R.  581,  50  L.R.A.  196,  83  N.  W.  204, 
holding  it  constructive  contempt  for  newspaper  to  attempt  by  threats  to  control 
judicial  action;  Re  Hughes,  8  N.  M.  225,  43  Pac.  692,  holding  that  editor  of 
newspaper  in  which  contemptuous  article  appears  may  be  sununarily  punished; 
Burdett  v.  Com.  103  Va.  838,  106  A.  S.  R.  916,  68  L.R.A.  251,  48  S.  E.  878, 
holding  simimary  punishment  of  newspaper  no  invasion  of  liberty  of  press; 
State  V.  Tugwell,  19  Wash.  238,  43  L.R.A.  717,  52  Pac.  1056,  holding  article 
published  before  final  determination  of  case,  charging  judge  with  corruption  and 
lack  of  mentality,  a  contempt. 

Cited  in  note  in  98  A.  D.  415-417,  419,  on  power  of  court  to  prevent  publica- 
tion of  evidence  or  proceedings;  50  A,  S.  R.  573,  on  contempts  of  court  by 
libelous  newspaper  publications;  19  E.  R.  C.  252,  on  publication  of  newspaper 
article  as  contempt  of  court. 

Distinguished  in  State  ex  rel.  Atty.  Gen.  v.  Circuit  Ct.  97  Wis.  1,  66  A.  8. 
R.  90,  38  L.R.A.  564,  72  N.  W.  193,  holding  articles  charging  judge  with  cor- 
ruption and  partiality  in  past  cases,  not  punishable  as  contempts. 
Jurisdiction  of  courts  to  punish  contempts. 

Cited  in  Hale  v.  State,  55  Ohio  St.  210,  60  A.  S.  R.  691,  36  L.R.A.  254,  45 
N.  E.  199;  Carter  v.  Com.  96  Va.  791,  45  L.R.A.  810,  82  S.  E.  780,— holding  that 
legislature  cannot  deprive  courts  of  inherent  power  to  punish  contempts  sum- 
marily; Cooper  V.  People,  13  Colo.  337,  6  L.R.A.  430,  22  Pac.  790;  State  v.  Mark- 
uaon,  5  N.  D.  147,  64  N.  W.  934, — to  same  point;  McClatchy  v.  Superior  Ct. 
119  Cal.  413,  39  L.R.A.  691,  51  Pac.  696  (dissenting  opinion) ;  State  ex  rcL 
Pelton  V.  Irwin,  30  W.  Va.  404,  4  S.  E.  413, — ^upon  same  question;  Hillmon  v. 
Mutual  L.  Ins.  Co.  79  Fed.  749,  holding  that  courts'  power  to  punish  contempts 
summarily  is  limited  by  statute  to  those  occurring  in  its  presence;  People  ex 
reL  Atty.  Gen.  v.  News-Times  Pub.  Co.  35  Colo.  253,  84  Pac.  912,  holding  that 
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power  to  punish  criminal  constructive  contempts  is  inherent  in  Supreme  Court; 
State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  9»  A.  8.  R.  624,  76  8.  W.  79, 
liolding  that  power  of  courts  of  record  to  punish  for  contempts  is  inherent; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Oildersleeve,  219  Mo.  170,  118  8.  W.  86,  16  A.  4  E. 
Ann.  Cas.  749  (dissentingf  opinion),  on  power  to  punish  for  contempt;  State  t. 
Fredlock,  62  W.  Va.  232,  94  A.  8.  R.  932,  43  8.  E.  163,  to  same  point;  State  t. 
^fcClaugherty,  33  W.  Va.  250,  10  8.  E.  407,  sustaining  statute  regulating  power 
of  circuit  and  inferior  courts  to  punish  contempts;  State  t.  Hansford,  43  W. 
Va.  773,  28  8.  E.  791,  holding  that  contempts  may  be  punished  summarily 
only  in  cases  provided  for  in  statute. 

Cited  in  notes  in  117  A.  8.  R.  952,  on  power  of  courts  of  record  and  general 
jurisdiction  to  punish  contempts;  36  L.R.A.  255,  on  legislative  power  to  abridge 
power  of  courts  to  punish  for  contempt;  36  L.R.A.  259,  on  distinction  between 
constitutional  courts  and  others  in  respect  to  legislative  power  to  abridge  power 
of  courts  to  punish  for  contempt 
Practice  in  proceedings  to  punish  contempts. 

Cited  in  Employers'  Teaming  Co.  v.  Teamsters'  Joint  Council,  141  Fed.  679; 
SUte  V.  Gibson,  33  W.  Va.  97,  10  8.  E.  58,— holding  that  rule  against  party 
for  contempt  need  not  be  supported  by  affidavits;  Hurley  v.  Com.  188  Mass. 
443,  74  N.  E.  677,  3  A.  &  E.  Ann.  Cas.  757,  holding  that  formal  presentation 
by  sworn  prosecuting  officer,  is  sufficient  to  justify  judicial  action  in  cases  of 
constructive  contempt;  Ex  parte  Mylius,  61  W.  Va.  405,  10  L.R.A.(N.8.)  1098, 
56  S.  E.  602^  11  A.  &  E.  Ann.  Cas.  812,  holding  that  rule  to  show  cause  must  be 
served  in  person  on  party  charged  with  contempt;  State  v.  Hansford,  43  W.  Va. 
773,  28  8.  E.  791,  holding  service  of  rule,  unnecessary  where  party  is  in  court; 
August  V.  Gilmer,  63  W.  Va.  65,  44  8.  E.  143,  to  point  that  courts  may,  without 
indictment  or  information,  impris<m  for  contempts. 
Practice  in  disbarment  proceedings. 

Cited  in  State  v.  McClaugherty,  33  W.  Va.  250,  10  8.  E.  407,  holding  that 
circuit  courts  may,  without  formal  complaint,  but  after  due  notice,  disbar  at- 
torneys. 

Practice  in  application  for  new  trials. 

died  in  Danks  v.  Rodeheaver,  26  W.  Va.  274,  on  question  as  to  what  court 
application  for  new  trial,  based  on  misdirection  of  circuit  judge,  should  be 
made. 

49  AM.  REP.  277,  HORXBROOKS  v.  liUOAS,  14  W.  VA.  49S. 
DHiat  constitutes  payment. 

Distinguished  in  York  v.  Railway  Officials  &  Employes  Acd.  Asso.  51  W. 
Va.  38,  41  8.  E.  227,  holding  insurance  premium,  not  paid  by  employee's  giv- 
ing paymaster's  order  to  insurer  for  payment  out  of  future  wages. 

49  AM.  REP.  288,  WHITE  v.  STENDER,  24  W.  VA.  615. 
Right  of  equity  to  Interfere  where  title  to  personalty  is  Involved. 

Cited  in  McEldowney  v.  Wyatt,  44  W.  Va.  711,  45  L.R.A.  609,  30  8.  B.  289, 
to  point  that  tax  sale  of  chattels,  having  no  peculiar  value,  cannot  be  en- 
joined; Zanhiser  v.  Hefner,  47  W.  Va.  418,  36  8.  E.  4,  holding  that  ordinarily 
true  owner  cannot  have  injunction  against  sale  of  chattels  attached  as  prop- 
erty of  another;  Dunn  v.  Baxter,  30  W.  Va.  672,  5  S.  E.  214,  holding 
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'Zinn  ▼.  Zinn^  54  W.  Va.  483,  46  S.  E.  202,  to  point  that  bill  to  remove  cloud 
from  title  to  personalty,  having  no  peculiar  value,  does  not  lie. 

Cited  in  reference  notes  in  22  A.  S.  R.  143;  62  A.  S.  R.  776;  63  A.  S.  R. 
1)36,— on  injunction  to  restrain  collection  of  taxes. 

Cited  in  notes  in  69  A.  D.  203,  on  injunctions  to  restrain  enforcement  of 
taxes  or  assessments  against  personal  property;  22  L.R.A.  708,  on  injunction 
•against  collection  of  illegal  personal  tax. 

Distinguished  in  Kerr  v.  Hill,  27  W.  Va.  676,  holding  that  where  one  trustee 
-appropriates  personalty  claimed  by  another  trustee  cestui  que  trust  of  latter 
inay  seek  relief  in  equity. 

49  AM.  REP.  190,  STATB  T.  BAI/TIMORE  Sk  O.  B.  CO.  14  W.  VA.  78S. 
Proper  exercise  of  police  power. 

Cited  in  Hennington  y.  Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct. 
Rep.  1086  (affirming  90  Ga.  396,  4  Inters.  Com.  Rep.  413,  17  8.  E.  1009). 
sustaining  state  statute  prohibiting  running  of  even  interstate  freight  trains 
on  Sunday;  State  v.  Dent,  26  W.  Va.  1,  sustaining  statute  regulating  practice 
of  medicine. 

Denied  in  Norfolk  &  W.  R.  Co.  v.  Com.  88  Va.  96,  29  A.  S.  R.  706,  18  L.R.A. 
107,  13  S.  E.  340,  holding  statute  prohibiting  running  of  freight  trains  on  Sun- 
day, void  as  to  interstate  trains. 
Criminal  liability  for  Tlolatlon  of  Sunday  law. 

Cited  in  Wells  v.  Com.  107  Va.  834,  67  S.  E.  688  (dissenting  opinion),  on 
question  whether  violation  of  Sunday  law  is  misdemeanor. 

Distinguished  in  State  v.  Norfolk  &  W.  R.  Co.  33  W.  Va.  440,  10  S.  E.  813, 
holding  indictment  against  railroad  for  running  trains  on  Sunday,  not  sus- 
tainable. 
Burden  of  proof  on  prosecution  for  violation  of  Sunday  law. 

Cited  in  State  v.  McBee,  62  W.  Va.  267,  60  L.R.A.  638,  43  S.  E.  121,  holding 
that  state  must  prove  that  one  charged  with  laboring  on  Sunday  was  not  en- 
gaged in  work  of  kind  permitted  by  statute. 

49  AM.  REP.  302,  WHITAICER  v.  WARREN,  60  N.  H.  10. 
Recoveries  In  actions  for  injuries  to  children. 

Cited  in  Adams  Hotel  v.  Cobb,  3  Ind.  Terr.  60,  63  S.  W.  478,  holding  that 
father  may  recover  for  loss  of  services  of  injured  child  and  for  medical  ex- 
penses; McGarr  v.  National  A  P.  Worsted  Mills,  24  R.  I.  447,  96  A.  S.  R.  749, 
60  L.R.A.  122,  63  Atl.  320,  holding  that  mother,  entitled  to  child's  services, 
may  sue  where  child  is  injured;  Horgan  v.  Pacific  Mills,  168  Mass.  402,  36 
A.  S.  R.  604,  33  N.  E.  681,  holding  same  as  to  widowed  mother  who  was  head 
of  family. 

Cited  in  reference  notes  in  36  A.  S.  R.  606,  on  damages  to  parent  for  injury 
to  child;  68  A.  S.  R.  661,  on  recovery  for  death  of  child. 
Nature  of  statutes  allowing  double  damages. 

Cited  in  Quimby  v.  Woodbury,  63  N.  H.  370,  holding  doctrine  of  contribu- 
^tory  negligence  applicable  in  actions  under  statute  for  double  damages  for  in- 
juries caused  by  dogs. 
•Joinder  of  different  forms  of  actions. 

Cited  in  Hult  v.  Hickey,  67  N.  H.  411,  29  Atl.  466,  holding  that  trial  court 
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may  require  plaintiff  to  elect  between  his  count  in  case  and  his  count  in  as- 
sumpsit. 

49  AM.  REP.  S04,  KBIiEHBR  t.  PUTNAM,  eO  N.  H.  SO. 
Right  to  restrain  or  confine  Insane  person. 

Cited  in  Sporza  ▼.  German  Sav.  Bank,  192  N.  Y.  8,  84  N.  E.  406;  Porter  t. 
Ritch,  70  Conn.  235,  39  LJl.A.  363,  39  Atl.  169, — ^holding  temporary  restraint 
pending  inquiry  into  person's  sanity,  justifiable;  State  ex  rel.  Cunningham  v. 
Ray,  68  N.  H.  406,  to  point  that  a  reasonable  necessity  authorizes  restraint  of 
insane  person;  Emmerich  t.  Thorley,  35  App.  Div.  452,  54  N.  Y.  Snpp,  793, 
holding  one,  confining  insane  person,  without  legal  process,  not  liable  there- 
for  if  confinement  is  necessary. 

Cited  in  note  in  43  A.  S.  R.  534,  on  due  process  of  law  as  applied  to  insane 
persons. 

49  AM.  REP.  S05,  DARLINO  t.  WIIiSON,  60  N.  H.   59. 
When  mortgage  npon  animals  covers  increase  tbereof . 

Cited  in  Rogers  ▼.  Highland,  69  Iowa,  504,  58  A.  R.  230,  29  N.  W.  429,  hold- 
ing  suckling  oolts,  covered  by  mortgage  executed  upon  mare  while  with  foal; 
Holt  V.  Lucas,  77  Kan.  710,  127  A.  S.  R.  459,  17  L.RJl.(N.S.)  203,  96  Pac. 
30,  holding  increase  of  domestic  animals  covered  by  mortgage;  Cahoon  v. 
Miers,  67  Md.  573,  11  Atl.  278,  holding  that  title  to  increase  of  mortgaged 
animals  is  in  mortgagee;  Ellis  v.  Reaves,  94  Tenn.  210,  28  S.  W.  1089,  hold- 
ing foal  of  mortgaged  mare,  covered  by  deed  of  trust;  Enright  v.  Dodge,  64 
Vt.  502,  24  Atl.  768,  holding  mortgage  executed  upon  mare  while  with  foal, 
inoperative  as  to  one  purchasing  colt  after  nurture  period;  Rogers  v.  Gage. 
59  Mo.  App.  107,  holding  same  with  respect  to  subsequent  mortgagee;  Funk 
V.  Paul,  64  Wis.  36,  64  A.  R.  576,  24  N.  W.  419,  holding  that  except  as  to  bona 
fide  purchasers,  mortgage  will  cover  off-spring  of  animals  mortgaged  during 
period  of  gestation. 

Cited  in  reference  note  in  53  A.  S.  R.  210,  on  mortgagee's  right  to  increase 
of  animals. 

Cited  in  notes  in  109  A.  S.  R.  623,  on  mortgage  on  animals  and  their  in- 
crease; 17  L.R.A.  82,  on  title  to  increase  of  animals  as  between  mortgagee  and 
other  claimants. 

Criticized  in  Shoobert  v.  DeMotta,  112  Cal.  215,  53  A.  8.  R.  207,  44  Pac.  487, 
holding  that  title  to  increase  of  mortgaged  animals  is  in  mortgagor  where  chat- 
tel mortgages  transfer  no  title;  Demers  v.  Graham,  36  Mont.  402,  122  A.  S.  R. 
384,  14  L.R.A.(N.S.)  431,  93  Pac.  268,  13  A.  ft  E.  Ann.  Cas.  97,  holding  that 
mortgage  on  cows,  not  transferring  title,  does  not  cover  calves  then  in  gestation 
and  born  prior  to  foreclosure. 

49  AM.  REP.  S07,  BANK  OF  NBWBURT  T.  SINOIiAIR,  60  N.  H.  100. 
Conditions  to  action  on  guaranty. 

Cited  in  Hungerford  v.  O'Brien,  37  Minn.  306,  34  N.  W.  161;  Bank  Comrs. 
V.  Security  Trust  Co.  70  N.  H.  536,  49  Atl.  113,— holding  that  no  demand  or 
notice  is  necessary  to  hold  guarantor  of  note;  Roberts  v.  Hawkins,  70  Mich.  566,^ 
38  N.  W.  575,  holding  same;  Delsman  v.  Friedlander,  40  Or.  33,  66  Pac  297, 
to  same  point;  McDonald  v.  Femald,  68  N.  H.  171,  38  Atl.  729,  holding  same 
as  to  guarantor  upon  ordinary  contract;   Howland  v.  Currier,  69  N.  H.  202, 
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44  Ail.   106,  holding  that  party  may  sue  on  guaranty  before  exhausting  his 
remedy  against  principal  debtor. 

Cited  in  reference  note  in  84  A.  S.  R.  342,  on  notice  of  acceptance  of  guar- 
anty. 

Cited  in  notes  in  105  A.  S.  R.  616;  101  A.  S.  R.  853, — on  necessity  of  notice 
of  acceptance  to  complete  contract  of  guaranty;  105  A.  S.  R.  617,  on  necessity 
of  notice  to  guarantor  of  default  of  principal  obligor;  20  L.R.A.  260,  on  neces- 
sity of  notice  of  default  to  bind  guarantor  of  purchase  money;  16  L.R.A.(N.S.) 
369,  on  necessity  of  notice  of  acceptance  to  bind  absolute  guarantor  of  indebted- 
ness to  bank. 
Nature  of  right  to  sue  for  asarloas  payments. 

Cited  in  Pearson  t.  Gooch,  69  N.  H.  671,  46  Atl.  406,  to  point  that  right  ta 
sue  for  usurious  payment  is  personal  in  its  nature. 

49  AM.  REP.  Sll,  SliEEPER  t.  liACONIA,  60  K.  H.  201. 
Extent  of  oonyeyances  bounding  on  streams  or  highways. 

Cited  in  McShane  v.  Main,  62  N.  H.  4,  holding  that  oonveyance  bounded  by 
street  presumably  extends  to  its  centre;  Kent  v.  Taylor,  64  N.  H.  489,  13  Atl. 
419,  holding  that  conveyance  "to  tree  on  bank  of  river,  thence  up  river"  extends 
to  its  thread,  though  this  was  inconsistent  with  description  as  given  by  acres; 
Smith  V.  Furbish,  68  N.  H.  123,  47  L.R.A.  226,  44  Atl.  398,  holding  that  grantee 
of  abutting  land  presumably  takes  to  centre  of  stream;  Kendall  v.  Green,  67 
N.  H.  557,  42  Atl.  178,  to  same  point. 

Cited  in  reference  notes  in  49  A.  R.  609,  as  to  where  boundary  line  is  drawn 
when  a  river  is  described  as  boundary;  52  A.  R.  519,  on  effect  of  bounding  land 
by  roadside. 

Cited  in  notes  in  27  A.  S.  R.  60,  62,  on  lines  running  along  shore  as  boundary ; 
27  A.  S.  R.  66,  on  waters  as  boundary  lines  on  navigable  and  non-navigable 
streams;  6  L.R.A.  388,  on  public  lands,  surveys,  and  meander  lines;  42  L.R.A. 
607,  on  effect  of  bounding  grant  on  margin  of  river  or  public  water;  21  E.  R.  C 
606,  on  presumption  of  ownership  to  thread  of  stream  or  highway. 
Parol  evidence  to  vary  writing. 

Cited  in  Fletcher  v.  Chamberlin,  61  N.  H.  438,  to  point  that  parol  evidence 
of  grantee's  knowledge  of  existence  of  a  way  is  inadmissible  to  alter  deed; 
Meredith  Mechanic  Asso.  v.  American  Twist  Drill  Co.  66  N.  H.  267,  20  AtU 
330,  holding  parol  evidence  conflicting  with  language  of  lease,  inadmissible. 

49  AM.  REP.  SIS,  FARNUM  T.  PATCH,  60  N.  H.  294. 
What  constitutes  a  partnership. 

Cited  in  Dow  v.  Northern  R.  Co.  67  N.  H.  1,  36  Atl.  610,  to  point  that 
joint  principals  in  a  business  are  partners;  Carter  v.  McClure,  98  Tenn.  109, 
60  A.  S.  R.  842,  36  L.R»^.  282,  38  S.  W.  586,  holding  that  subscribers  to  stock 
of  unincorporated  co-operative  store  are  partners. 

Cited  in  notes  in  18  L.R.A.(N.S.)  973,  on  characteristics  of  partnerships; 
18  L.Rji.(N.S.)  1094,  on  partnership  liability  of  members  of  syndicates;  19 
E.  R.  C.  322,  on  what  constitutes  a  partnership. 

Distinguished  in  Winslow  v.  Young,  94  Me.  146,  47  Atl.  149,  holding  that 
partnership  relation  will  not  be  implied  contrary  to  intention  of  parties,  unless- 
necessary  to  successful  operation  of  the  business. 
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49  AM.  REP.  S21,  TILTON  v.  ABfERICAN  BIBIiE  SOC.  CO  X.  H.  S77. 
Admissibility  of  extrinsic  evidence  to  explain  or  interpret  will. 

Cited  in  Women's  Union  Missionary  Soc.  v.  Mead,  131  111.  338,  23  N.  K  603; 
Smith  V.  Kimball,  62  N.  H.  606;  Tallman  v.  Tallman,  3  Misc.  465,  23  N.  Y. 
Supp.  734« — ^holding  extrinsic  Cfridence^  admissible  to  cure  error  in  description 
of  legatee;  Gilmer  v.  Stone,  120  U.  S.  686,  30  L.  ed.  734,  7  Sup.  Ct  Rep.  689, 
holding  same;  to  show  that  missions  of  particular  denomination  were  intended 
by  bequests  to  missions  in  general;  Daugherty  v.  Rogers,  119  Ind.  254,  3 
L.R.A.  847,  20  N.  E.  779,  to  point  that  ambiguity  disclosed  by  extrinsic  evi- 
dence may  be  removed  by  extrinsic  evidence;  Chappell  v.  Missionary  Soc  3 
Ind.  App.  366,  60  A.  S.  R.  276,  29  N.  E.  924,  holding  extrinsic  evidence,  ad- 
missible to  identify  legatee;  Hinckley  v.  Thatcher,  139  Mass.  477,  62  A.  R. 
719,  1  N.  E.  840,  holding  same  to  identify  societies  intended  by  "Foreign  Mis- 
sionary Societies;"  Ross  v.  Kiger,  42  W.  Va.  402,  26  8.  E.  193,  holding  same; 
to  show  what  school  was  intended  by  *^.  E.  Church  school"  of  certain  place; 
Webster  v.  Morris,  66  Wis.  366,  67  A.  R.  278,  28  N.  W.  S68,  holding  same;  to 
show  which  of  two  cemetery  associations  was  intended. 

Cited  in  notes  in  60  A.  6.  R.  287,  on  extrinsic  evidence  to  idtotify  beneficiary 
under  will;  2  E.  R.  C.  726,  on  admissibility  of  parol  evidence  to  explain  latent 
ambiguity. 
Payment  of  legacies. 

Cited  in  Carr  v.  St.  Peaul's  Parish,  71  N.  H.  231,  61  Atl.  920,  on  question  as 
to  when  legacies  are  payable;  Webster  v.  Wiggin,  19  R.  I.  663,  36  Atl.  961,  to 
point   that  executor  must  notify   legatee  of   legacy   where  latter  is   ignorant 
thereof. 
Expenses  chnrgeable  to  estate. 

Cited  in  Page  v.  Boynton,  63  N.  H.  190,  holding  estate,  not  chargeable  with 
executor's  expense  for  defense  of  suit  which  he  should  have  avoided. 
Relevancy  of  evidence. 

Cited  in  Watson  v.  Twombly,  60  N.  H.  491,  holding  that  question  as  to  what 
evidence  is  too  trivial  to  be  admissible  must  be  determined  at  the  trial;  Mor- 
rill V.  Warner,  66  N.  H.  672,  29  Atl.  412,  sustaining  trial  court's  admission 
of  evidence  of  state  of  weather  in  one  town  to  prove  what  it  was  in  neighbor- 
ing town;  Gregg  v.  Northern  R.  Co.  67  N.  H.  462,  41  Atl.  271,  holding  evidence 
tending  only  to  confuse  and  mislead,  inadmissible;  Emerson  v.  Lebanon,  67 
N.  H.  679,  39  Atl.  466,  sustaining,  in  action  for  injury  from  defective  highway, 
trial  court's  rejection  of  evidence  of  admissions  of  highway  surveyor  made  four 
years  previously. 

49  AM.  REP.  S24,  BAIjDWIN  v.  HARTFORD  INS.  CO.  60  N.  H.  422. 
When  insurance  contracts  are  divisible. 

Cited  in  McQueeny  v.  Phcenix  Ins.  Co.  62  Ark.  267,  20  A.  S.  R.  179,  6  L.R.A. 
744,  12  S.  W.  498,  holding  that  contract  is  entire  where  amount  of  insurance 
is  apportioned  to  distinct  items,  but  premium  is  gross;  Essex  Sav.  Bank  v. 
Meriden  Fire  Ins.  Co.  67  Conn.  336,  4  L.RJL  769,  17  Atl  930,  holding  that 
policy,  avoided  as  to  building  by  transfer  of  title,  is  also  avoided  as  to  per- 
sonalty therein;  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  A.  S.  R.  21C, 
52  L.R.A.  70,  36  S.  E.  821,  holding  that  where  premium  is  gross  sum,  policy 
is,  though  it  covers  different  classes  of  property,  indivisible  contract;  Goor- 
berg  V.  Western  Assur.  Co.   150  Cal.  510,  119  A.  S.  R.  246,   10  L.R.A.{N.S.) 
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^76,  89  Pac.  130,  11  A.  k  E.  Ann.  Gas.  801,  holding  that  question  whether  con- 
tract is  entire  in  such  cases  depends  on  fact  whether  the  different  properties 
are  subject  to  same  risks. 

Cited  in  notes  in  8  L.R.A.  834,  on  entire  and  severable  contracts  of  fire  in- 
surance; 19  L.RJL  213,  as  to  severability  of  insurance  in  same  policy. 

Distinguished  in  Smith  v.  Agricultural  Ins.  Co.  118  N.  Y.  618,  23  N.  E.  883, 
holding  that  policy's  terms  were  such  that  if  it  was  void  as  to  bam  it  was 
also  void  as  to  barn's  contents. 
Materiality  of  matters  to  risks  insured  agaijost. 

Cited  in  Davis  v.  JStna  Mut.  F.  Ins.  Co.  67  N.  H.  335,  39  Atl.  902,  holding 
Ihat  question  as  to  what  matters  are  material  to  risk  is  for  Jury. 

49  AM.  REP.  826,  TOWIiB  v.  WOOD,  eo  N.  H.  484. 

<3ift8  and  testamentary  disposition  of  property. 

Cited  in  Norway  Sav.  Bank  ▼.  Merriam,  88  Me.  146,  33  AtL  840,  holding  no 
gift  created  by  deposit  in  savings  bank  in  names  of  donor  and  donee,  or  their 
survivor  in  joint  tenancy;  Morey  v.  Sohier,  63  N.  H.  507,  56  A.  R.  538,  3  Atl. 
636,  holding  that  wills  and  written  revocations  thereof  must  be  executed  in 
conformity  to  statute;  Sanborn  v.  Sanborn,  65  N.  H.  172,  18  Atl.  233,  holding 
that  donor's  own  note,  payable  to  donee,  cannot  be  subject  of  gift  causa  mortis; 
Harris  v.  Scott,  67  N.  H.  437,  32  Atl.  770,  on  question  whether  agreement  be- 
tween stockholders  that  survivor  might  purchase  other's  stock,  is  testamentary 
In  its  nature;  Fellows  v.  Fellows,  69  N.  H.  339,  46  Atl.  474,  to  point  that 
parol  evidence  is  admissible  to  prove  that  transaction  was  intended  to  operate 
as  gift 

Cited  in  reference  note  in  1  A.  S.  R.  409,  on  what  determines  Whether  in- 
strument is  contract  or  will. 

Cited  in  notes  in  89  A.  S.  R.  491,  on  wills  in  form  of  transfers  of  bank  de- 
l)osits;  31  L.R.A.  454,  on  joint  accounts  in  savings  banks;  136  A.  S.  R.  603,  on 
joint,  mutual,  reciprocal,  or  multi-wills. 

49  AM.  REP.  S28,  FELIiOWS  v.  AIXEN,  60  N.  H.  489. 
ReTocatlon  of  wills. 

Cited  in  Hoitt  v.  Hoitt,  63  N.  H.  476,  56  A.  R.  530,  3  Atl.  604,  holding  that 
fact  of  will  being  found  among  worthless  papers  works  no  revocation  of  it; 
Gardner  v.  Gardner,  72  N.  H.  257,  56  Atl.  316,  holding  bequest,  revoked  pro 
-tanto  by  testator's  alienation  of  part  of  bequeathed  property. 
—  By  marriage. 

Cited  in  Chapman  v.  Dismer,  14  App.  D.  C.  446;  Colcord  v.  Conroy,  40  Fla. 
^7,  23  So.  561;  Re  Emery,  81  Me.  275,  17  Atl.  68;  Roane  v.  Hollingshead,  76 
Md.  369,  35  A.  S.  R.  438,  17  L.R.A.  592,  25  Atl.  307;  Kelly  v.  Stevenson,  85 
Minn.  247,  89  A.  S.  R.  545,  56  L.R.A.  764,  88  N.  W.  739;  Re  Lyon,  96  Wis. 
339,  65  A.  S.  R.  52,  71  N.  W.  362,— holding  rule  that  marriage  revoked  woman's 
ante-nuptial  will,  inoperative  where  statutes  have  removed  her  disabilities: 
Morey  v.  Sohier,  63  N.  H.  507,  56  A.  R.  538,  3  Atl.  636,  to  same  point;  Ellis 
v.  Darden,  86  Ga.  368,  11  L.R.A.  61,  32  S.  E.  662,  holding  woman's  will, 
not  made  in  contemplation  of  marriage,  revoked,  under  Georgia  statutes,  by 
hsr  subsequent  marriage;  Hoitt  v.  Hoitt,  63  N.  H.  475,  56  A.  R.  530,  3  Atl. 
^04,  holding  will,  not  revoked  by  death  of  legatees,  testator's  alienation  of 
larger  portion  of  his  estate,  and  his  second  marriage  without  issue;  Francis  v. 
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Marsb,  54  W.  Va.  545,  46  S.  E.  573,  1  A.  &  E.  Ann.  Cas.  665,  to  point  that  at 
common  law  woman's  marriage  revoked  her  will;  Re  Ward,  70  Wis.  251,  5 
A.  S.  R.  174,  35  N.  W.  731,  holding  woman's  will  made  in  favor  of  children 
of  former  marriage,  not  revoked  by  her  subsequent  marriage. 

Cited  in  reference  notes  in  21  A.  S.  R.  329,  on  revocation  of  will  by  mar- 
riage; 52  A.  R.  255,  on  revocation  of  will  by  subsequent  marriage;  5  A.  S.  R. 
177;  35  A.  S.  R.  442,— on  power  of  married  wonum  to  make  will. 

Cited  in  notes  in  80  A.  D.  517;  35  A.  S.  R.  442,— on  revocation  of  will  by 
woman's  subsequent  marriage;  28  A.  S.  R.  359,  on  marriage  of  woman  as  im- 
plied revocation  of  will. 

Distinguished  in  Re  Petridge,  47  Wash.  77,  91  Pac.  634,  holding  woman's 
will,  revoked,  under  Washington  statutes,  by  her  marriage  and  survival  of 
husband;  Re  Booth,  40  Or.  154,  66  Pac.  710,  holding  that  same  rule  prevails 
under  Oregon  statutes. 

49  AM.  REP.  SSI,  STATE  ▼.  DAME,  60  N.  H.  479. 
Evidence  of  character. 

Cited  in  note  in  20  L.R.A.  612,  on  evidence  as  to  character  of  inmates  of  dis- 
orderly house. 

49  AM.  REP.   3SS,  SNOW  T.  PERKINS,   60  N.  H.   49S. 
Manure  as  a  fixture. 

Cited  in  Ewell  Fixtures,  2d  ed.  p.  183,  as  to  when  manure  made  by  tenant  is 
not  a  part  of  the  real  estate. 

49  AM.  REP.  SS4,  GOODALE  v.  MOONET,  60  N.  H.  588. 

Charitable  trusts. 

Cited  in  Carter  v.  Whitcomb,  74  N.  H.  482,  17  L.RJL.(N.S.)  733,  69  Atl.  779, 
holding  that  liberality  of  construction  prevails  in  upholding  trustsi  as  charitable. 

Cited  in  reference  notes  in  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests 
to  charitable  uses;  63  A.  S.  R.  807,  on  discretion  of  charitable  trustees. 

Cited  in  notes  in  49  A.  S.  R.  128,  on  rule  against  perpetuities  as  applicable 
to  charitable  uses;  63  A.  S.  R.  256,  on  benevolence,  philanthropy,  and  charity 
at  large;  3  L.RJ^.  149,  on  validity  of  bequests  to  charitable  uses;  6  LJLA.  511. 
on  charitable  gifts;  14  L.R.A.  (N.S.)  76,  on  creation  and  general  requisites  of 
trust  for  charity  or  religion;  14  L.R.A.(N.S.)  90,  on  inclusion  of  purposes  not 
charitable  in  bequest  for  charity  or  religion;  5  B.  R.  C.  579,  on  validity  of  be- 
quest in  trust  for  charitable  purposes. 
—  Definlteness  In. 

Cited  in  Clayton  v.  Hallett,  30  Colo.  231,  97  A.  S.  R.  117,  59  L.RJL  407,  70 
Pac.  429,  sustaining  Revise  for  establishment  of  college  for  poci  white  male  or< 
phans;  excr-utors  being  empowered  to  promulgate  rules  and  regulations  for  col- 
lege; Haynes  v.  Carr,  70  N.  H.  463,  49  Atl.  638,  sustaining  bequest  to  trus- 
tees for  charitable  and  educational  purposes;  Webster  v.  Morris,  66  Wis.  366, 
57  A.  R.  278,  28  N.  W.  353,  sustaining  bequest  to  such  needy  relatives  as  execu- 
tors may  select. 

Cited  in  note  in  60  A.  R.  230,  on  uncertainty  of  designation  in  charitable  be- 
quest. 
Jurisdiction  of  equity  over  charities. 

Cited  in  Webster  v.  Su^^row,  69  N.  H.  380,  48  IaR.A.  100,  45  Atl.  139;  Haynes 
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V.  Carr,  70  N.  H.  463,  49  Atl.  638, — holding  that  equity  has,  independently  of 
statute  of  Elizabeth,  inherent  jurisdiction  over  charities. 

Cited  in  note  in  14  L.R.A.  (N.S.)  56,  on  origin  and  nature  of  chancery  juris- 
diction over  charities. 

Constructloii  of  written  instrumeiits. 

Cited  in  Edgerly  v.  Barker,  66  N.  H.  434,  28  L.R.A.  328,  31  Atl.  900;  Stevens 
V.  Underhill,  67  N.  H.  68,  36  Atl.  370;  Stratton  v.  Stratton,  68  N.  H.  582,  44  Atl. 
699, — holding  that  construction  of  will  is  ascertainment  of  testator's  expressed 
intention,  which  is  question  of  fact;  Sanborn  v.  Sanborn,  62  N.  H.  631;  Smith  v. 
Furbish,  68  K.  H.  123,  47  L.R.A.  226,  44  Atl.  398,  —to  same  point;  Kendall  v. 
Green,  67  K.  H.  557,  42  Atl.  178,  holding  that  intention  of  parties  to  writing* 
is  determined  as  question  of  fact  and  not  by  application  of  technical  rules;  Up- 
ton V.  Hosmer,  70  N.  H.  493,  49  Atl.  96,  holding  that  covenants  in  lease  need 
not  be  expressed  in  any  special  form. 

THien  word   ''benevolent"  is  synonymous  with   "charitable." 

Cited  in  Fox  v.  Gibbs,  86  Me.  87,  29  Atl.  940;  Re  Murphy,  184  Pa.  310, 
63  A.  S.  R.  802,  39  Atl.  70, — holding  that  term  **benevolent"  is  synonymous  with 
''charitable"  when  used  in  connection  therewith. 

Distinguished  in  Mason  v.  Perry,  22  R.  I.  475,  48  Atl.  671,  holding  that  be- 
quest to  benevolent  organization  is  not  necessarily  for  charitable  purposes. 
IVhen  word  "relatives"  is  synonymous  with  "next  of  kin." 

Distinguished  in  Snow  v.  Durgin,  70  N.  H.  121,  4T  Atl.  89,  holding  term  "rela- 
tives," as  used  in  particular  will,  not  synonymous  with  "next  of  kin." 

40  AM.  REP.  330,  WBBBR  T.  HARTMAN,  7  COLO.  IS,  1  PAO.  380. 
lilen  for  care  of  animals. 

Cited  in  Bailey  v.  CFallon,  30  Colo.  419,  70  Pac.  755,  boldin^r  that  any  unau- 
thorized act  by  party  in  enforcing  lien  for  care  of  animals  relates  back  and  ren- 
ders whole  proceeding  void;  Mills  v.  Fortune,  14  N.  D.  460,  105  N.  W.  235,  hold- 
ing that  one  claiming  lien  upon  estrays  must  show  strict  compliance  with  stat- 
ute. 
Kight  to  use  estrays. 

Cited  in  notes  in  8  A.  S.  R.  273,  on  use  of  estrays,  not  necessary  for  their  pres- 
ervation, as  constituting  a  tort;  11  E.  R.  C.  125,  on  right  of  finder  to  use  or 
work  an  estray. 

40  AM.  lUSP.   S44,  RICHARDSON  ▼.  BRICK£R,   7   COLO.   58,   1  PAC. 

4S3. 
Removal  of  bar  of  limitations. 

Cited  in  Toothaker  v.  Boulder,  13  Colo.  219,  22  Pac.  468,  holding  rules  govern- 
ing removal  of  bar  of  statute  in  actions  of  assumpsit,  inapplicable  in  actions  upon 
specialties;  Gregory  v.  Filbeck,  20  Colo.  App.  131,  77  Pac.  369,  to  point  that 
where  part  payment  removes  bar,  the  cause  of  action  is  based  upon  promise  im- 
plied in  law. 

Cited  in  reference  notes  in  60  A.  R.  267,  on  acknowledgment  taking  debt  out  of 
statute  of  limitations;  34  A.  S.  R.  721,  on  effect  of  acknowledgment  of  debt  to 
suspend  running  of  limitations. 
«-By  conditional  promises. 

Cited  in  Boone  v.  A'Hem,  98  HI.  App.  610;  Halladay  v.  Weeks,  127  Mich.  363, 
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89  A.  S.  R.  478,  86  N.  W.  799, — holding  that  condition  must  be  performed,  for 
conditional  promise  to  be  available;  Rodgers  y.  Bjers,  127  Cal.  528,  60  Pac  42^ 
holding  same. 

Cited  in  reference  notes  in  50  A.  R.  407,  on  effect  of  conditional  promise  Uy 
pay  on  statute  of  limitations;  58  A.  R.  749,  on  conditional  promise  as  reviving 
debt  barred  by  statute  of  limitations. 

Cited  in  notes  in  102  A.  S.  R.  775,  on  effect  of  conditional  promise  to  suspend 
running  or  remove  bar  of  limitations;  27  L.R.A.(N.8.)  300,  on  effect  of  promise 
to  pay  "as  soon  as  he  (promisor)  can;"  16  E.  R.  C.  176,  on  sufficiency  of  ac- 
knowledgment to  postpone  running  of  statute  of  limitations. 

49   AM.   REP.   S47,    SAIjSBURT  t.   SXIiIBON.    7    COIiO.    167,    2    PAC. 

906;  liater  appeal  in  8  Colo.  157,  6  Pao.  117. 
Power  of  sarrlvtng  partner  of  insolvent  firm  cyrer  its  property. 

Cited  in  reference  note  in  21  A.  S.  R.  693,  on  rights  of  surviving  partner. 

ated  in  notes  in  65  A.  D.  302;  4  A.  S.  R.  465;  6  L.R.A.  571,— on  power  of 
surviving  partner  to  make  a  gofieral  assignment;  43  A.  8.  R.  376,  on  effect  on 
rights  of  firm  creditors  of  transfer  of  interest  resulting  from  death  of  one  part^ 
ner. 

Distinguished  in  Burchinell  v.  Koon,  8  Colo.  App.  463,  46  Pac.  932,  holding 
that  surviving  partner  of  insolvent  firm  may  mortgage  firm  assets  to  secure 
firm  debt;  Patton  v.  Leftwich,  86  Va.  421,  19  A.  S.  R,  902,  C  L.R.A.  560,  10 
S.  E.  686,  holding  assignment  by  surviving  partner  of  insolvent  firm,  for  benefit 
of  social  creditors,  valid  though  it  established  preferences. 

Doubted  in  State  ex  reL  Richardson  v.  Withrow,  141  Mo.  69,  41  S.  W.  980,. 
upon  point  that  surviving  partner  of  insolvent  firm  cannot  make  assignment  with 
preferences. 
Effect  of  Toid  deed. 

Cited  in  Lewis  v.  Hamilton,  26  Colo.  263,  58  Pac.  196,  to  point  that  void  deed 
may  be  rejected  as  nullity. 

49  AM.  REP.  S51,  PEOPIjB  v.  GREEN,  7  COIiO.  287,  8  PAC.  65. 
Disbarment  of  attorneys. 

Cited  in  People  ex  rel.  Newton  v.  Rogers,  9  Colo.  506,  to  point  that  attorney  was 
disbarred  for  making  malicious  verbal  assault  on  judge;  State  I^w  Examiners  v. 
Hart,  104  Minn.  88,  17  L.R.A.(N.S.)  585,  116  N.  W.  212,  suspending  attorney  for 
writing  insulting  letter  to  judge  in  respect  to  case  in  which  attorney  was  inter- 
ested; State  V.  Root,  5  N.  D.  487,  57  A.  8.  R.  568,  67  N.  W.  690,  to  point  that 
using  insulting  language  toward  judge  in  respect  to  pending  case  is  ground  for 
disbarment;  Ex  parte  Ditchburn,  32  Or.  538,  52  Pac.  694,  suspending  attorney  for 
practising  fraud  upon  court;  Re  Snow,  27  Utah,  265,  75  Pae.  741,  to  point  that 
professional  misconduct  or  neglect  of  duty  is  ground  for  disbarment;  Re  O — ,  73 
Wis.  602,  42  N.  W.  221,  holding  ''good  moral  character"  condition  requisite  for 
rightful  continuance  in  practice  of  profession;  Re  Brown,  3  Wyo.  121,  4  Pac.  1085^ 
disbarring  attorney  who  in  conversation  nullified  court  and  charged  judge  with 
corruption. 

Cited  in  notei  in  95  A.  D.  836,  on  causes  for  disbarment  of  attorneys;  2  A.  8. 
R.  852,  on  suspension  and  disbarment  of  attorneys;  45  A.  S.  R.  85,  on  disbar- 
ment of  attorney  for  contempts  and  calumnies  of  courts  and  judges;  67  A.  8.  R. 
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559,  on  grounds  of  disbarment  of  attorney;  15  L.R.A.(N.S.)  526,  on  want  of  duo 
respect  toward  court  in  legal  papers  as  ground  for  disbarment. 
—  Jurisdictloii  in  proceedings  for. 

Cited  in  Re  Thatcher,  80  Ohio  St  492,  89  N.  £.  39;  Ingersoll  v.  Coal  Creek  Coal 
Co.  117  Tenn.  263,  119  A.  S.  R.  1003n;  9  L.R.A.(N.S.)  282,  98  S.  W.  178,  10 
A.  A  E.  Ann.  Cas.  829, — to  point  that  power  to  disbar  attorneys  is  inherent  in 
courts;  Re  Waugh,  32  Wash.  50,  72  Pac.  710  (dissenting  opinion),  on  right  of 
appellate  courts  to  disbar  attorneys. 

Cited  in  note  in  95  A.  D.  341,  343,  on  practice  in  disbarment  of  attorneys. 

Wliat  is  a  contempt  of  court. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  News-Times  Pub.  Co.  35  Colo.  253,  84 
Pac.  912  (dissenting  opinion),  on  question  whether  newspaper  publication  char-^ 
ging  judges  with  corruption  in  respect  to  pending  case  constitutes  contempt. 

Cited  in  reference  note  in  7  A.  S.  R.  124,  on  what  constitutes  contempt. 

Cited  in  notes  in  17  L.RJ^.(N.S.)  573,  on  criticism  of  opinion  after  case  has- 
been  determined,  as  contempt  or  gi'ound  for  disbarment;  17  LJLA.(N.S.)  586,. 
on  personal  criticism  of,  or  insult  to,  court  because  of  decision  after  determina- 
tion of  cause,  as  ground  for  contempt  or  disbarment. 

49  AM.  RSP.  SS8,  OABVICT'S  OABB,  7  OOIiO.  ZB4,  S  PAO.  90S. 
V^hat  constitutes  being  put  in  Jeopardy. 

Cited  in  People  «z  rel.  Corridcm  t.  McLaughrey,  2  111.  C.  C.  210,  to  point  that  a 
void  trial  does  not  constitute  a  jeopardy;  Packer  v.  People,  8  Colo.  861,  8  Pac. 
564,  holding  that  trial  for  murder,  illegal  because  of  change  of  law,  constitutea 
no  jeopar<j^. 

Cited  in  note  in  21  L.R.A.(N.S.)  4,  6,  7,  20,  22,  on  conviction  for  lower  or  dif- 
ferent degree  in  prosecution  in  homicide. 
IVliat  Judgments  may  be  attacked  in  habeas  corpus  proceedings. 

Cited  in  State  t.  District  Ct.  35  Mont.  321,  89  Pac  68,  holding  that  for  judg- 
ment to  be  unassailable  on  habeas  corpus,  court  must  have  had  jurisdiction  to 
render  the  particular  judgment. 

49  AM.  RSP.  see,  MURPHY  ▼.  HOBBS,  7  COIiO.  541.  5  PAO.  119. 
Right  to  exemplary  or  punitiTe  damages. 

Cited  as  a  leading  case  in  Freneh  v.  Deane,  19  Colo.  504,  24  L.R.A.  387,  36^ 
Pac.  609,  holding  that  mere  intentional  doing  of  wrong  act  ia  not  malice  within 
meaning  of  statute  permitting  exemplary  damages  for  malicious  wrongs. 

Cited  in  Hoosac  Min.  A  Mill  Co.  v.  Donat,  10  Colo.  529,  16  Plac.  157;  Greeley,. 
S.  L.  A  P.  R.  Co.  V.  Yeager,  11  Colo.  345,  18  Pac.  211;  Spokane  Truck  A  Dray  Co. 
V.  Holfer,  2  Wash.  45,  26  A.  S.  R.  842,  11  L.R.A.  689,  25  Pac.  1072,~rejecting 
doctrine  of  punitive  damages;  Howlett  v.  Tuttle,  15  Colo.  454,  24  Pac.  921,  hold- 
ing  exemplary  damages,  not  recoverable  in  absence  of  statute;  French  v.  Deane, 
19  Colo.  504,  24  L.R.A.  387,  36  Pac.  609,  holding  statute  permitting  recovery  of 
punitive  damages,  void  as  to  existing  cause  of  action;  Courvoisier  v.  Raymond,. 
23  Colo.  113,  47  Pac.  284,  holding  rule  disallowing  exemplary  damages,  changed 
by  statute;  Williams  v.  Williams,  20  Colo.  51,  37  Pac.  614,  holding  that  exemp- 
lary damages,  recoverable  under  statute,  need  not  be  specially  declared  for;  Ris- 
tine  V.  Blocker,  15  Colo.  App.  224,  61  Pac.  486,  holding  railroad,  not  liable  in 
punitive  damages  for  torts  of  conductor,  notwithstanding  the  statute;  Donivan 
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V.  Manhattan  R.  Co.  1  Mi&c.  368,  21  N.  Y.  Supp.  457,  holding  master,  not  liable 
in  punitive  damages  for  wilful  tort  of  servant;  Isola  ▼.  Weber,  13  Misc.  97,  34 
N.  Y.  Supp.  77,  upon  point  that  exemplary  damages  are  not  allowed  under  Colo- 
rado law. 

Cited  in  notes  in  28  A.  S.  R.  872,  on  right  to  recover  exemplary  damages; 
28  A.  S.  R.  882,  on  recovery  of  exemplary  damages  for  criminal  tort;  17  L.RJL 
73,  on  recovery  of  exemplary  and  punitive  damages  for  negligently  causing  death. 

«  For  libel. 

Cited  in  Republican  Pub.  Co.  v.  Miner,  12  Colo.  77,  20  Pac.  345,  holding  puni- 
tive damages  not  recoverable  in  action  for  libel;  Republican  Pub.  Co.  v.  Mosman, 
15  Colo.  399,  24  Pac.  1051,  holding  evidence  of  absence  of  malice,  inadmissible 
in  action  for  libel  unless  statute  permits  recovery  of  punitive  damages;  Republi- 
can Pub.  Co.  V.  Conroy,  5  Colo.  App.  262,  38  Pac.  423,  holding  exemplary  dam- 
ages, not  recoverable,  under  the  statute,  for  mere  publication  of  libdous  article. 

Cited  in  note  in  8  E.  R.  C.  378,  379,  on  necessity  of  alleging  and  proving  spe- 
cial damage  in  libel  and  slander. 

Elements  of  compensatory  damages. 

Cited  in  Republican  Pub.  Co.  v.  Mosman,  15  Colo.  399,  24  Pac.  1051,  holding 
damages  for  mental  suffering,  recoverable  as  compensatory  damages  in  actions  for 
libel. 
Actions  for  mallclons  prosecution. 

Cited  in  Van  Meter  v.  Bass,  40  Colo.  78,  18  L.R.A.(N.S.)  49,  90  Pac  637, 
holding  fact  that  defendant  stated  facts  fully  and  fairly  to  prosecuting  attorney 
and  acted  upon  his  advice,  a  defense;  Wyatt  v.  Burdette,  43  Colo.  208,  95  Pac. 
336,  holding  that  attorney  must  be  apprised  of  all  known  facts;  Grimes  v.  Green- 
blatt,  47  Colo.  495,  107  Pac.  1111,  19  A.  &  £.  Ann.  Cas.  608;  Williams  ▼.  Kyes, 
9  Colo.  App.  220,  47  Pac.  839, — holding  that  court  should  instruct  fully  upoii 
subject  of  probable  cause;  Gurley  v.  Tomkins,  17  Colo.  437,  30  Pac  844,  holding 
that  court  should  direct  a  verdict  where  evidence  fails  to  sustain  allegation  of 
want  of  probable  cause 

Cited  in  notes  in  26  A.  S.  R.  152,  as  to  inferring  malice  in  action  of  malicious 
prosecution;  4  L.R.A.  257,  on  malice  as  element  of  malicious  prosecution. 

49  AM.  REP.  877,  EDWARDS  T.  COM.  78  VA.  S9. 
Effect  of  pardon. 

Cited  in  SUte  v.  MarUn,  59  Ohio  St  212,  69  A.  8.  R.  762,  43  LiR.A.  94,  52  N. 
£.  188,  refusing  to  consider  pardoned  offense  in  determining  whether  party  was 
habitual  criminal;  Puryear  v.  Com.  83  Va.  46,  holding  juror's  incompetency,  be- 
cause of  conviction  for  felony,  removed  by  pardon. 

Cited  in  reference  note  in  69  A.  8.  R.  764,  on  effect  of  pardon  in  event  of  com- 
mission of  second  offense. 

Cited  in  note  in  34  L.R.A.  408,  on  effect  of  prior  conviction  in  other  state  or 
country  under  statute  enhancing  penalty  of  erimea  when  committed  by  habitual 
criminals  or  prior  offenders. 

49  AM.  REP.  881,  BIRCH  t.  UKTON,  78  VA.  584. 
DisalllmuucM^  of  Infant's  contracts. 

Cited  in  reference  note  in  76  A.  D.  218,  as  to  when  party  may  dissavow  deed 
made  during  infancy. 
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Cited  in  notes  in  18  A.  S.  R.  583,  on  validitj  of  infants'  deed  of  conveyance; 
18  A.  S.  R.  668,  on  infant's  disaffirmance  by  suit;  18  A.  S.  R.  677,  on  disaffirm- 
ance of  deeds  within  reasonable  time  after  reaching  majority;   12  L.R.A.  138, 
as  to  what  acts  are  necessary  to  disaffirm  an  infant's  contracts. 
"^liat  instructions  should  be  sriven. 

Cited  in  Burke  v.  Shaver,  92  Va.  345,  23  S.  E.  749,  holding  that  instructions 
founded  on  the  evidence,  and  consistent  with  the  law,  should  be  given. 

49  AM.  REP.  S84,  MONTAGUE  t.  AISLES,  78  VA.  592. 
Undue  influence  in  procuring  wills. 

Cited  in  Bush  v.  Delano,  113  Mich.  321,  71  N.  W.  628,  holding  that  legatee, 
-who  drew  will,  has  burden  of  sustaining  it;  Hartman  v.  Strickler,  82  Va.  225, 
sustaining  trial  court's  finding  that  will  of  old  man  made  in  favor  of  persons  oc- 
cupying confidential  relations  was  procured  by  undue  infiuence. 

Cited  in  reference  notes  in  2  A.  S.  R.  532,  on  validity  of  will  drawn  by  bene- 
ficiary; 2  A.  S.  R.  362,  on  what  circumstances  will  create  presumption  of  undue 
influence. 

Cited  in  notes  in  21  A.  S.  R.  97,  on  presumption  of  undue  infiuence ;  31  A.  6.  R. 
683,  on  burden  of  proof  and  presumption  as  to  undue  infiuence  in  execution  of 
wilL 

Value  of  expert  testimony. 

Cited  in  Shacklett  v.  Roller,  97  Va.  639,  34  S.  E.  492,  holding  testimony  by 
family  physician  as  to  testator's  mental  condition,  entitled  to  great  weight. 

Cited  in  notes  in  50  A.  S.  R.  286,  on  exceptions,  permitting  extrinsic  evidence 
to  explain  will;  39  LwR.A.  328,  on  weight  of  expert  opinion  as  to  sanity  or  in- 
/<anity. 

Distinguished  in  Ward  v.  Brown,  53  W.  Va.  227,  44  S.  E.  488,  holding  that  or- 
dinarily it  is  error  to  instruct  that  expert  testimony  is  entitled  to  great  weight. 

49  AM.  REP.  S88,  DUN  v.  SEABOARD  A  R.  R.  CO.  78  VA.  845. 

Followed  without  special  discussion  in  Southwest  Improv.  Co.  v.  Andrew,  86 
Va.  270,  9  S.  E.  1015. 

What  <H>n8titutes  contributory  negligence. 

Cited  in  Reed  v.  Axtell,  84  Va.  231,  4  S.  E.  587,  denying  recovery  to  one  in- 
jured while  negligently  walking  about  station  platform  in  nighttime;  Stewart  v. 
Newport  News  &  M.  Valley  Co.  86  Va.  988,  11  S.  E.  886,  denying  recovery  where 
one,  familiar  with  the  conditions,  walked  into  open  coal  shute;  Wise  Terminal  Co. 
v.  McCormick,  104  Va.  400,  51  S.  E.  731,  denying  recovery  to  employee  injured 
In  negligently  boarding  moving  train;  Norfolk  &  W.  R.  Co.  v.  Jackson,  1  Va.  Dec. 
680  (dissenting  opinion),  as  to  whether  brakeman's  injury  was  due  to  his  own 
negligence. 

Cited  in  note  in  12  L.R.A.  282,  on  voluntary  asstmiption  of  peril  as  contributory 
negligenoe. 
«— On  railroad  track. 

Cited  in  East  Tennessee,  V.  &  G.  R.  Co.  v.  King,  81  Ala.  177,  2  So.  152,  deny- 
ing recovery  to  one  injured  by  coming  together  of  cars  between  which  she  stood ; 
New  York,  P.  A  N.  R.  Co.  v.  Kellam,  83  Pa.  851,  7  S.  E.  703,  holding  it,  negli- 
genoe to  drive  across  track  without  looking  for  trains  until  on  track;  Moore  v. 
Norfolk  A  W.  R.  R.  Co.  87  Va.  489,  12  S.  E.  968,  denying  recovery  to  employee 
•   Am.  Rep.  Vol.  XIX.— 49. 
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injured  wLile  off  duty  by  placing  himself  in  path  of  passing  train;  Norfolk  k  W. 
R.  Co.  T.  Stone,  88  Va.  310,  13  S.  K  432,  holding  it,  negligence  for  boy  to  drive 
across  railroad  trade  with  his  ears  wrapped  up;  Johnson  v.  Chesapeake  ft  0.  R. 
Co.  91  Va.  171,  21  S.  K  238,  holding  it  negligence  to  cross  track  in  front  of  ap- 
proaching train;  Richmond  Traction  Co.  ▼.  Hildebrand,  99  Va.  48,  34  8.  K  88& 
(rereporting  98  Va.  22),  holding  declaration  charging  that  plaintiff  was  struck 
by  car  just  as  she  stepped  on  trade,  demurrable. 

—  Of  passengers  generally. 

Cited  in  Chicago,  St.  P.  M.  ft  0.  R.  Co.  ▼.  Myers,  25  C.  a  A.  486,  49  U.  & 
App.  279,  80  Fed.  361,  denying  recovery  to  passenger  injured  through  his  unneces- 
sarily going  into  place  of  danger;  Berry  v.  Missouri  P.  R.  Co.  124  Mo.  223,  to 
point  that  passenger  cannot  recover  for  injury  to  which  his  carelessness  contri- 
butes; Norfolk  ft  W.  R.  Co.  v.  Ferguson,  79  Va,  241,  denying  recovery  to  pas- 
senger injured  while  in  position  of  danger  which  he  had  taken  on  train;  Jam- 
mison  v.  Chesapeake  ft  O.  R.  Co.  92  Va.  327,  63  A.  S.  R.  813,  23  S.  E.  758,  deny- 
ing recovery  to  passenger  thrown  from  platform  of  moving  car  while  seeking 
conductor;  Fisher  v.  West  Virginia  ft  P.  R.  Co.  42  W.  Va.  183,  33  UEUL  69,  24 
S.  E.  570,  denying  recovery  to  intoxicated  passenger  injured  while  riding  on  platr 
form  contrary  to  request  of  conductor. 
-*  Passenger  placing  his  body  ontsf de  of  line  of  car. 

Cited  in  Ejiauss  v.  Lake  Erie  ft  W.  R.  Co.  29  Ind.  App.  216,  64  N.  K  95, 
holding  railroad,  not  liable  where  boy  excited  by  collision,  put  his  head  out  of 
car  window  and  was  killed;  Kird  v.  New  Orleans  ft  N.  W.  R.  Co.  105  La.  226, 
29  So.  729,  on  question  whether  it  is  negligence  for  passenger  to  rest  his  arm  on 
sill  of  open  window  of  railway  car;  Coleman  v.  Second  Ave.  R.  Co.  114  N.  Y. 
609,  21  N.  E.  1064,  holding  that  passenger  assumes  risks  incident  to  his  placing 
himself  outside  of  line  of  car;  Richmond  ft  D.  R.  Co.  v.  Scott,  88  Va.  958,  16 
L.R.A.  91,  14  S.  E.  763,  denying  recovery  to  passenger  where  his  hand,  which  he 
put  out  of  window,  struck  against  bridge. 

Cited  in  notes  in  40  A.  R.  690,  on  passenger  resting  his  arm  outside  car  win- 
dow as  contributory  negligence;  116  A.  S.  R.  721,  on  negligence  by  passenger  on 
steam  railroad  in  projecting  member  of  body  out  of  car  window;  16  LJLA.  92,  on 
passenger's  negligent  exposure  of  person  at  car  window. 

Distinguished  in  Moakler  v.  Willamette  Valley  R.  Co.  18  Or.  189,  17  A.  S.  R. 
717,  6  L.R.A.  656,  22  Pac.  948,  refusing  to  nonsuit  passenger  injured  by  stick 
falling  through  open  window,  though  his  elbow  projected  out  of  window. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Richmond  ft  D.  R.  Co.  v.  Pickleseimer,  85  Va.  798,  10  S.  E.  44,  deny- 
ing recovery  to  one  injured  on  railroad  through  his  own  negligence;  Richmond  ft 
D.  R.  Co.  V.  Yeamans,  86  Va.  860,  12  S.  E.  946,  holding  it,  error  to  instruct  that 
plaintiff's  contributing  to  his  injury  will  not  bar  recovery  unless  he  was  in  fault 
in  so  contributing;  Norfolk  ft  W.  R.  Co.  v.  Cottrell,  83  Va.  512,  3  8.  E.  123, 
denying  recovery  to  brakeman  injured  through  his  own  negligence  in  coupling 
cars;  Piedmont  Electric  Illuminating  Co.  v.  Patteson,  84  Va.  747,  6  8.  E.  4, 
denying  recovery  where  lineman's  negligence  contributed  to  his  electrocution  r 
Eastbum  v.  Norfolk  ft  W.  R.  Co.  34  W.  Va.  681,  12  8.  E.  819,  denying  recovery  to* 
brakeman  injured  in  collision  through  his  own  negligence. 
Necessity  for  alleging  freedom  from  contributory  negligence. 

Distinguished  in  Carrioo  v.  West  Virginia,  C.  ft  P.  R.  Co.  35  W.  Va.  389,  14 


Digitized 


by  Google 


771  NOTES  ON  AMERICAN  REPORTS.  [388-394 

S.  E.  12,  holding  that  declaration  need  not  aver  that  plaintiff  was  free  from  neg- 
ligence. 

Doctrine  of  last  clear  chance. 

Cited  in  Shenandoah  Valley  R.  Co.  y.  Moose,  83  Va.  827,  3  6.  E.  796,  holding 
defendant  liable,  if,  by  use  of  ordinary  care,  effect  of  plaintiff's  negligence  could 
have  been  avoided;  New  York,  P.  &  N.  R.  Co.  v.  Cooper,  85  Va.  939,  9  S.  E.  321; 
Marks  v.  Petersburg  R.  Co.  88  Va.  1,  13  S.  E.  299, — to  same  point;  Virginia  Mid- 
land R.  Co.  T.  Boswell,  82  Va.  932,  7  S.  E.  383,  holding  such  rule,  inapplicable 
though  trackwalker  failed  to  see  that  person,  whom  he  warned  of  approaching 
train,  left  track;  Farley  v.  Richmond  ft  D.  R.  Co.  81  Va.  783;  Virginia  Midland 
R.  Co.  ▼.  Barksdale,  82  Va.  330, — holding  railroad,  not  liable  where  train  could 
not  be  stopped  before  striking  person  walking  on  track;  Rudd  v.  Richmond  &  D. 
R.  Co.  80  Va.  546,  holding  same  as  to  boy  struck  while  lying  asleep  on  track; 
Virginia  Midland  R.  Co.  v.  White,  84  Va.  498,  10  A.  S.  R.  874,  5  S.  E.  673,  hold- 
ing that  engineer  must  use  ordinary  care,  not  only  after  seeing  person  upon  track, 
but  in  keeping  lookout;  Ayers  ▼.  Richmond  &  D.  R.  Co.  84  Va.  679,  5  S.  E.  582, 
holding  railroad,  liable  for  death  of  brakeman  caused  by  its  negligence  after  dis- 
covering his  perilous  position. 

Function  of  Jury  in  negligence  cases. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Surge,  84  Va.  63,  4  S.  E.  21,  holding  that  ques- 
tion of  negligence  is  mixed  question  of  law  and  fact;  New  York,  P.  &  N.  R.  Co. 
V.  Cooper,  85  Va.  939,  9  S.  E.  321  (dissenting  opinion),  upon  point  that  jury  must 
find  facts  in  negligence  cases,  and  judge  instruct  as  to  law. 
Sufficiency  of  declaration  in  negligence  case. 

Distinguished  in  Norfolk  &  W.  R.  Co.  t.  Harman,  83  Va.  553,  8  9.  E.  251, 
bustaining  declaration  charging  that  defendant  did  wrongfully  and  negligently 
run  its  train  against  plaintiff's  intestate. 

49  AM.  REP.  394,  CLARK  v.  RICHMOND  A  D.  R.  CO.  78  VA.  709. 
Risks  assumed  by  servant. 

Cited  in  McDonald  ▼.  Norfolk  &  W.  R.  Co.  95  Va.  98,  27  S.  E.  821,  holding 
that  servant  assumes  risks  of  known  dangers  from  mismatched  couplings; 
Darracott  v.  Chesapeake  &  O.  R.  Co.  83  Va.  288,  5  A.  S.  R.  266,  2  S.  E.  511, 
holding  same  of  servant  injured  in  coupling  cars;  Norfolk  &,  W.  R.  Co.  v. 
Jackson,  85  Va.  489,  8  S.  E.  370  (rehearing  of  1  Va.  Dec.  680),  holding  same 
of  brakeman  injured  upon  defective  car;  Southwest  Improv.  Co.  v.  Andrew,  86 
Va.  270,  9  S.  E.  1015,  holding  same  of  employee  injured  in  coal  mine;  Sexton 
v.  Turner,  89  Va.  341,  36  S.  E.  862,  holding  same  of  employee  injured  in  blast- 
ing; Richmond  &  D.  R.  Co.  v.  Williams,  86  Va.  165,  19  A.  S.  R.  876,  9  S.  E.  990, 
holding  such  rule  inapplicable  where  brakeman  was  injured  through  defects  in 
car  and  negligence  of  conductor;  Baltimore  &  O.  R.  Co.  v.  McKenzie,  81  Va. 
71,  to  point  that  express  messenger  employed  by  railroad  assumes  risks  incident 
to  negligence  of  operatives  of  train. 
—  Overhead  bridges. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Hafner,  90  Va.  621,  19  S.  E.  166;  William- 
son V.  Newport  News  ft  M.  Valley  Co.  34  W.  Va.  657,  26  A.  S.  R.  927,  12  L.R.A. 
297,  12  S.  E.  824, — denying  recovery  where  experienced  brakeman  was  killed 
by  low  overhead  bridge;  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  13  A.  S.  R. 
84,  4  I1.R.A.  710,  6  So.  277,  holding  that  overhead  bridges  need  not  be  con* 
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etructed  so  high  as  to  be  absolutely  safe  for  employees  on  trains;  Baltimore 
&  O.  &  C.  C.  Co.  T.  Rowan,  104  Ind.  88,  3  N  E.  627,  holding  railroad,  liable, 
for  injury  to  brakeman  from  dangerously  low  bridge  of  which  he  was  ignorant; 
Sheeler  t.  Chesapeake  &  O.  R.  Co.  81  Va.  188,  59  A.  R.  654,  denying  reooyery  for 
injury  to  railroad  fireman,  struck  by  overhead  bridge  while  unnecessarily  in 
dangerous  position  on  engine. 

Cited  in  notes  in  53  A.  R.  700,  on  railroad's  liability  for  injury  by  low 
bridge;  57  A.  R.  479,  on  railroad's  liability  for  injury  to  brakeman  by  low 
bridge;  49  L.R.A.  55,  on  contributory  negligence  in  respect  to  risks  assumed 
by  serrant  entering  or  remaining  in  employment. 

Distinguished  in  Beard  ▼.  Chesapeake  t  O.  R.  Co.  90  Va.  351,  18  &.  E.  559, 
holding   railroad,   liable  where   defective  brakes   refused   to   work  and  brake- 
man  was  injured  by  low  overhead  bridge. 
Care  required  of  master. 

Cited  in  Goodman  v.  Richmond  &  D.  R.  Co.  81  Va.  576,  holding  railroad,  liable 
to  conductor  injured  while  using  defective  ladder;  South  West  Improv.  Co.  v. 
Smith,  85  Va.  306,  17  A.  S.  R.  59,  7  S.  E.  365,  holding  that  employer  must  use 
reasonable  or  ordinary  care  in  selecting  competent  fellow-servants  and  suitable 
appliances;  Richmond  &  D.  R.  Co.  v.  Burnett,  88  Va.  538,  14  S.  E.  372,  holding 
that  railroad  owes  its  brakemen  duty  of  carefully  inspecting  the  brakes. 

Cited  in  reference  note  in  1  A.  S.  R.  274,  on  liability  of  railroad  company  to 
protect  employees  by  use  of  all  reasonable  safeguards. 
Contributory  negligence  as  tmr  to  recovery. 

Cited  in  Rudd  v.  Richmond  &  D.  R.  Co.  80  Va.  546,  denying  reoovary  where 
boy,  while  asleep  on  track,  was  killed  by  train. 
—  Of  servants. 

Cited  in  Darracott  v.  Chesapeake  ft  O.  R.  Co.  83  Va.  288,  5  A.  8.  R.  266,  2 
S.  E.  511;  Norfolk  A  W.  R.  Co.  v.  Cottrell,  83  Va.  512,  3  S.  B.  123;  Norfolk 
&  W.  R.  Co.  V.  Emmert,  83  Va.  640,  3  S.  E.  145,~denying  recovery  to  servant 
injured  as  result  of  his  own  negligence  in  coupling  cars;  Richmond  ft  D. 
R.  Co.  V.  DeButts,  90  Va.  405,  18  S.  E.  837,  denying  recovery  to  brakeman  in- 
jured by  placing  foot  in  dangerous  position  in  car;  Woodell  v.  West  Virginia 
Improv.  Co.  38  W.  Va.  23,  17  S.  E.  386,  holding  that  brakeman's  knowing  that 
tree  overhung  car  prevents  recovery  for  injury  caused  thereby. 
Demurrer  to  evidence. 

Cited  in  Boulware  v.  Jewett,  87  Va.  253,  12  S.  E.  403,  holding  that  demurring 
party  admits  truth  of  other's  evidence  and  all  legitimate  inferences  therefrom 
and  waives  his  own  evidence  contradictory  thereto;  Virginia  Min.  ft  Improv. 
Co.  V.  Hoover,  82  Va.  449;  Randolph  v.  Longdale  Iron  Co.  84  Va.  457,  5  S.  E. 
30, — holding  same;  Richmond  ft  D.  R.  Co.  v.  Risdon,  87  Va.  335,  12  S.  E.  786; 
Norfolk  ft  W.  R.  Co.  v.  Donnelly,  88  Va.  853,  14  8.  E.  692,— as  to  effect  of 
demurrer  to  evidence;  Johnson  v.  Chesapeake  ft  O.  R.  Co.  91  Va.  171,  21  S.  B. 
238,  holding  that  practice  of  demurring  to  evidence  obtains  in  negligence  cases. 

Cited  in  reference  note  in  91  A.  D.  382,  on  demurrer  as  admission  of  facts 
which  jury  might  have  inferred  from  evidence. 

49  AM.  RIIP.  401,  MOON  v.  RICHMOND  St  A.  R.  CO.  87  VA.  745. 
Wbo  are  fellow  servants. 

Cited  in  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87  A.  S.  R.  647,  55 
LHJL  99,  61  N.  E.  143;  Baltimore  ft  O.  R.  Go.  v.  McKenzie,  81  Va.  71,— hold- 
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ing  that  servant  is  not  fellow-servant  as  to  duties  incumbent  on  master,  but 
which  master  has  delegated  to  servant;  Anderson  v.  Bennett,  16  Or.  515,  8 
A.  S.  R.  311,  19  Pac.  765,  holding  master,  liable  to  servant  ordered  by  fore- 
man to  work  in  dangerous  place;  Cunningham  v.  Union  P.  R.  Co.  4  Utii,  206, 
7  Pac.  796,  holding  miner,  not  a  fellow-servant  of  foreman  having  charge  of 
mine;  Jones  v.  Old  Dominion  Cotton  Mills,  82  Va.  140,  3  A.  S.  R.  92,  holding 
fellow-servant  rule,  inapplicable  to  facts  of  case. 

Cited  in  notes  in  35  A.  R.  47;  53  A.  R.  47;  1  A.  S.  R.  33,— on  who  are  fellow 
servants;  50  L.R.A.  444,  on  identity  of  department  as  test  of  common  employ- 
ment; 50  L.R.A.  446,  on  consociation  of  duties  as  test  of  common  employment; 
50  L.R.A.  448,  449,  on  relation  between  theories  of  nonassignable  duties  and 
consociation  of  duties  as  test  of  common  employment;  54  L.RJ^.  39,  on  vice- 
principalship  as  determined  with  reference  to  the  character  of  the  act  which 
caused  the  injury;  61  L.R.A.  620,  on  vice  principalship  with  reference  to  rela- 
tive rank  of  negligent  servant. 

Distinguished  in  Brodeur  v.  Valley  Falls  Co.  16  R.  I.  448,  17  Atl.  64,  hold- 
ing foreman  in  machine  shop     of  cotton  mill,  a  fellow-servant  of  foreman  of 
slashing  room. 
—  On  railroad. 

Cited  in  Walker  v.  Gillett,  59  Kan.  214,  62  Pac.  442,  holding  conductor,  not 
a  fellow-servant  of  brakeman  under  him;  Louisville  &  N.  R.  Co.  v.  Pointer^ 
113  Ky.  952,  69  S.  W.  1108,  holding  railroad,  liable  to  locomotive  fireman  in- 
jured through  section  foreman's  failure  to  maintain  safe  road-bed;  Parker 
V.  Hannibal  &  St.  J.  R.  Co.  109  Mo.  362,  18  L.R.A.  802,  19  S.  W.  1119  (dis- 
senting opinion),  on  question  whether  track  repairer  is  fellow-servant  of  opera- 
tives of  passing  construction  train;  Calvo  v.  Charlotte,  C.  &.  A.  R.  Co.  23  S.  C. 
526,  56  A.  R.  28,  holding  locomotive  engineer,  not  a  fellow-servant  of  section- 
master;  Richmond  &  D.  R.  Co.  v.  Norment,  84  Va.  167,  10  A.  S.  R.  827,  4  8.  E. 
211,  holding  "overhauler"  of  car,  not  a  fellow-servant  of  engineers  or  con- 
ductors; Torian  v.  Richmond  &  A.  R.  Co.  84  Va.  192,  4  S.  E.  339,  holding  rail- 
road liable  to  brakeman  on  material  train  injured  by  negligence  of  section- 
master;  Ayers  v.  Richmond  &  D.  R.  Co.  84  Va.  679,  6  S.  E.  582;  Johnson  v. 
Richmond  &  A.  R.  Co.  84  Va.  713,  5  S.  E.  707,--holding  railroad,  liable  to 
brakeman  injured  by  conductor's  negligence;  Norfolk  &.  W.  R.  Co.  v.  Linda- 
mood,  1  Va.  Dec.  748,  holding  that  engineers  of  different  trains  on  same  road 
are  fellow-servants. 

Cited  in  reference  notes  in  19  A.  S.  R.  878,  on  conductor  and  brakeman  as 
fellow  servants;  32  A.  S.  R.  828,  on  conductor  and  brakeman  of  same  train 
as  fellow-servants. 

Cited  in  notes  in  76  A.  S.  R.  633,  on  section  bosses  or  track  foremen  aa 
vice-principals;  25  L.R.A.  387,  on  train  despatcher  and  telegraph  operator 
as  fellow  servants  of  trainmen;  50  L.R.A.  458,  on  servants  handling  ordinary 
trains  and  servants  employed  in  repair  or  construction  of  permanent  way  as 
engaged  in  common  employment  under  doctrine  of  consociation  of  duties. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Morgart,  45  Ark.  318,  hold- 
ing railroad,  not  liable  to  conductor  injured  by  negligence  of  engineer  under 
him;  Miller  v.  Southern  P.  Co.  20  Or.  286,  26  Pac.  70,  holding  switchman,  a 
fellow-servant  of  locomotive  engineer;  Brunnell  v.  Southern  P.  Co.  34  Or.  256, 
56  Pac.  129,  holding  railroad,  not  liable  to  section-hand  injured  by  fellow- 
workman  dropping  a  tool  in  springing  aside  to  avoid  hand  car  which  approached 
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without  warning;   Norfolk  &  W.  R.  Ck).  v.  Nuckols,  91  Va.  193,  21  8.  E.  342, 
holding  track- repairer,  a  fellow  servant  of  locomotive  engineer. 

Doubted  in  Grattis  ▼.  Kansas  City,  P.  &  G.  R.  Co.  163  Mo.  380,  77  A.  S.  R. 
721,  48  L.R.A.  399,  55  S.  W.  108,  holding  conductor  and  engineer,  fellow- 
flervants  of  brakeman ;  Norfolk  k  W.  R.  Co.  v.  Houchins,  95  Va.  398,  64  A«  S. 
R.  791,  46  L.R.A.  359,  28  S.  E.  578,  holding  conductor,  a  fellow-servant  of 
brakeman  under  him. 

Denied  in  St.  Louis,  A.  A;  T.  R.  Co.  v.  Welch,  72  Tex.  298,  2  UELA.  839,  10 
8.  W.  529,  holding  foreman  of  bridge  gang,  a  fellow-servant  of  operatives  of 
train. 
Dntj  owed  hj  master  to  servant. 

Cited  in  South  West  Improv.  Co.  ▼.  Smith,  85  Va.  306,  17  A.  S.  R.  59,  7 
8.  E.  365,  sustaining  judgment  for  employee  injured  by  defective  brakes 
on  ears,  and  not  by  negligence  of  fellow-servants  alone;  Richmond  &  D.  R.  Co. 
V.  George,  88  Va.  223,  13  S.  E.  429,  sustaining  judgment  for  brakeman  in- 
jured upon  defective  car;  Norfolk  &  W.  R.  Co.  v.  Jackson,  1  Va.  Dec  680, 
holding  that  railroad  owes  its  employees  duty  of  furnishing  suitable  machinery 
and  competent  agents. 

Cited  in  notes  in  67  A.  D.  592,  on  liability  of  master  for  injury  to  servant 
from  negligence  of  superior  servant;  75  A.  S.  R.  606,  on  master's  liability  for 
negligence  of  vice  principal ;  51  L.R.A.  546,  on  duty  to  use  care  in  giving  orders 
as  one  of  the  nonassignable  duties  of  master;  54  L.R.A.  51,  on  doctrine  of 
nondelegable  duties  of  master;  54  L.R.A.  76,  on  nondelegability  of  master's 
duty  as  to  defective  railway  tracks;  54  L.R.A.  100,  on  nondelegability  of 
master's  duty  to  impart  information  as  to  permanent  dangers  superadded  to 
the  environment  after  work  has  begun;  54  L.R.A.  128,  on  nonliability  of 
master  for  fellow  servant's  negligence  in  handling  railway  cars  and  loco- 
motives; 54  L.RJL  170,  on  master's  liability  where  his  own  negligenoe  con- 
curs with  that  of  a  fellow  servant  in  regard  to  improper  making  up  of 
trains;  17  B.  R.  C.  242,  on  liability  of  master  for  injury  to  servant  through 
negligence  of  another  employee. 
Condnctor's  control  over  train. 

Cited  in  Richmond  ft  D.  R.  Co.  v.  Dudley,  90  Va.  304,  18  S.  E.  274,  to 
point  that  conductor  may  be  given  full  control  of  train. 

Cited  in  reference  notes  in  42  A.  S.  R.  918;  44  A.  8.  R.  910,— (m  railroad 
conductor  as  vice-principal. 

Cited  in  note  in  46  L.R.A.  354,  on  position  of  conductor  as  vice  prineipal 
being  tested  by  nature  of  acting  causing  injury. 
Effect  of  demurrer  to  evidence. 

Cited  in  Woodnim  v.  Gross,  90  Va.  60,  17  8.  E.  764,  as  to  effect  of  demurrer 
to  evidence. 
What  instructions  are  proper. 

Cited  in  Burke  v.  Shaver,  92  Va.  345,  23  8.  E.  749,  holding  that  instructions 
founded  on  the  evidence  and  consistent  with  the  law  should  be  given. 

4t  AM.  KBP.  416,  VAIjPARAISO  v.  GARDNER,   t7  INB.   1. 
What  l8  a  municipal  indebtedness. 

Cited  in  Perry  County  v.  Gardner,  155  Ind.  165,  57  N.  B.  908,  holding  thai 
claims,  payable  out  of  current  revenues,  do  not  increase  county's  indebted- 
ness;   Davenport  v.  Kleinschmidt.   G  Mont.  502,  upon  point  that  there  is  no 
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indebtedness,  if  current  expenses  are  paid  from  current  revenues;  State,  Read, 
Prosecutor,  ▼.  Atlantic  City,  49  N.  J.  L.  658,  9  Atl.  759,  holding  that  contracts 
requiring  payment  of  money,  increase  city's  debt  where  no  provision  is  made 
for  raising  such  money;  Bryan  v.  Menefee,  21  Okla.  1,  95  Pac.  471,  holding 
that  issuance  of  warrant  by  proper  officer  did  not  create  indebtedness;  McNeal 
V.  Waco,  89  Tex.  83,  33  S.  W.  322,  holding  that  "debt"  is  any  pecuniary  obli- 
^tion  not  payable  out  of  current  revenues  or  some  fund  within  city's  con- 
trol; T^ler  V.  Jester,  97  Tex.  344,  78  S.  W.  1058,  holding  that  notes  executed 
by  city  to  fund  its  outstanding  indebtedness  create  no  new  debt;  Winston  v. 
Spokane,  12  Wash.  624,  41  Pac.  888,  holding  that  city's  contract  to  pay  for 
waterworks  from  fund  arising  from  water  rents  creates  no  indebtedness;  Brash- 
«ar  T.  Madison,  142  Ind.  685,  36  L.R»^  474,  86  N.  £.  262,  holding  that  city  in- 
debted above  constitutional  limitation  may  purchase  fire  alarm  system  with 
funds  already  appropriated  for  fire  purposes;  Badger  t.  New  Orleans,  49  La. 
Ann.  804,  37  LJR.A.  640,  21  So.  870  (dissenting  opinion),  as  to  whether  appropria- 
tions may  be  made  from  current  year's  budget  for  debts  and  liabilities  of  pre- 
vious years. 

Cited  in  note  in  23  L.R.A.  405,  on  future  indebtedness  as  "indebtedness" 
within  meaning  of  constitutional  and  statutory  restriction  of  municipal  in- 
debtedness. 

Distinguished  in  Winamac  v.  Huddleston,  132  Ind.  217,  31  N.  E.  561;  Wil- 
coxon  V.  Bluffton,  153  Ind.  267,  54  N.  E.  110, — ^holding  that  school  building 
bond  issue  of  city  constitutes  indebtedness. 
«- Contract  providing  for  payment  in  instalments. 

Cited  in  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  1,  43  L.  ed.  341, 
19  Sup.  Ct.  Rep.  77;  Fidelity  Trust  &  Guaranty  Co.  v.  Fowler  Water  Co.  113 
Fed.  560;  Cain  v.  Wyoming,  104  111.  App.  638;  Saleno  v.  Nesbo,  127  Mo.  627, 
48  A.  S.  R.  653,  27  L.R.A.  769,  30  S.  W.  190,— holding  that  city's  contract  to 
pay  fixed  sum  annually  for  number  of  years  creates  debt  for  a  year's,  and  not 
for  the  aggregate,  rentals;  Capital  City  Water  Co.  ▼.  Montgomery,  92  Ala. 
366,  9  So.  343;  Niles  Waterworks  t.  Niles,  59  Mich.  311,  26  N.  W.  525  (dis- 
senting opinion), — on  same  question;  Toomey  t.  Bridgeport,  79  Conn.  229, 
64  Atl.  215,  7  A.  &  E.  Ann.  Cas.  148,  holding  that  "indebtedness"  created  by 
contract  for  removal  of  garbage  for  number  of  years  is  the  annual  payments, 
and  not  their  aggregate;  McBean  t.  Fresno,  112  Cal.  159,  53  A.  S.  R.  191, 
31  L.R.A.  794,  44  Pac.  358,  holding  same  as  to  contract  for  disposal  of  sewage; 
Crowder  v.  Sullivan,  128  Ind.  486,  13  LJI.A.  647,  28  N.  E.  94,  holding  that 
lighting  contract  by  city  for  number  of  years  at  so  much  per  year  creates  in- 
debtedness only  as  yearly  payments  fall  due;  Poland  ▼.  Frankton,  142  Ind. 
.546,  41  N.  E.  1031,  holding  indebtedness,  not  created  by  town's  contract  for 
gas  supply  for  number  of  years;  Laporte  v.  Gamewell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466,  58  A.  S.  R.  359,  35  L.RJ^.  686,  45  N.  E.  588,  holding  that  claim 
payable  in  installments  will  constitute  indebtedness  unless  current  revenues 
4ire  sufficient  to  pay  it  as  it  falls  due;  Winamac  t.  Hess,  151  Ind.  229,  50  N. 
E.  81,  as  to  whether  contract  for  erection  of  school  building  creates  debt  for  itH 
full  amount  where  payment  is  made  in  instalments  as  work  progresses ;  Reynolds 
T.  Waterville,  92  Me.  292,  42  AtL  663  (dissenting  opinion),  as  to  whether  city  by 
making  contract,  providing  for  annual  payments,  incurs  debt  to  the  aggregate  of 
the  payments;  Welch  Water,  Light  &  Power  Co.  y.  Welch,  64  W.  Va.  373,  62  S.  £. 
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497;  Webb  City  &  C.  Waterworki  Co.  v.  Cartervillc,  163  Mo.  128,  64  S.  W. 
667, — holding  that  contract  between  city  and  water  company  extending  over 
number  of  years  is  valid  if  annual  rentals  may  be  paid  from  current  revenues; 
Raton  Waterworks  Co.  v.  Raton,  9  N.  M.  70,  49  Pac  898,  to  point  that  contract 
to  pay  fixed  sum  periodically  for  number  of  years  is  not  a  debt  within  mean- 
ing of  limitation  upon  city's  power  to  create  debts;  Tyler  v.  Jester,  97  Tex. 
344,  78  S.  W.  1068,  holding  that  until  water  is  used,  city  incurs  no  debt  under 
contract  for  water  for  number  of  years;  Dallas  Electric  Co.  v.  Dallas,  23  Tex. 
Civ.  App.  323,  68  S.  W.  163,  holding  debt  not  created  by  city's  contract  to 
pay  annual  rental  for  electric  lights,  payment  to  be  made  upon  performance  of 
the  service;  Cleburne  v.  Cleburne  Water,  Ice  ft  Lighting  Co.  14  Tex.  Civ. 
App.  229,  37  S.  W.  655,  holding  same  of  contract  for  rental  of  hydrants  for 
three  years  at  so  much  per  hydrant;  Fritsch  v.  Salt  Lake  County,  16  Utah, 
83,  47  Pac.  1026,  holding  that  each  year's  indebtedness  must  be  paid  out  of 
current  revenues;  Herman  v.  Oconto,  110  Wis.  660,  86  N.  W.  681,  holdinjc 
that  contracts  under  which  city  is  to  pay  certain  sums  periodically  do  not 
except  as  to  what  is  actually  due  thereunder,  enter  into  city's  debt. 

Cited  in  notes  in  44  A.  S.  R.  240,  on  considering  time  when  demand  is  pay- 
able in  determining  whether  it  is  part  of  existing  indebtedness  of  municipality; 
16  L.R.A.  268,  on  validity  of  contracts  of  municipalities  for  water,  gas,  etc.; 
69  L.R.A.  606,  on  invalidity  of  contracts  by  municipality  on  acquisition  of  water 
supply  or  sewer  system  In  excess  of  limitation  of  indebtedness  permitted; 
69  L.R.A.  611,  on  contracts  for  annual  supplies  of  water  as  indebtedness  with- 
in limitation  of  municipal  indebtedness;  61  L.R.A.  62,  on  power  of  munici- 
pality to  contract  for  water;  61  L.R.A.  69,  on  validity  of  municipal  contract 
for  water  with  respect  to  term  of  continuance. 

Distinguished  in  Brockway  t.  Roseburg,  46  Or.  77,  79  Pae.  336,  upon  point- 
thai  city  may  make  eontracts  providing  for  annual  rentals  though  their  ag- 
gregate amount  exceeds  its  indebtedness  limitation. 

Doubted  in  Dawson  t.  Dawson  Waterworks  Co.  106  Qa.  696,  32  a  B.  907,  hold- 
ing  that  contract  by  city  for  water  supply  for  twenty  years,  payments  to  be 
made  semi-annually,  creates  debt. 
—  Effect  of  proYlslon  for  payment  for  other  sources. 

Cited  in  Denny  t.  Spokane,  26  C.  C.  A.  164,  48  U.  S.  App.  282,  79  Fed. 
719,  holding  that  contract  by  city  under  which  warrants  are  issued  to  paving 
contractor,  in  anticipation  of  special  assessments,  create  no  indebtedness; 
MeGilvery  v.  Lewiston,  13  Idaho,  338,  90  Pac.  348,  holding  obligation,  payable 
out  of  special  assessments,  not  an  'indebtedness"  which  must  be  approved  by 
voters;  Quill  t.  Indianapolis,  124  Ind.  292,  7  L.R.A.  681,  23  N.  K  788,  hold- 
ing that  city  incurs  no  indebtedness  by  issuance  of  street  improvement  bonds 
where  whole  expense  is  borne  by  property  benefited;  New  Albany  v.  McCullocb^ 
127  Ind.  600,  26  N.  E.  1074,  holding  same  as  to  city  having  its  streets  re- 
paired at  expense  of  property  owners;  Allen  v.  Davenport,  107  Iowa,  90,  77 
N.  W.  632,  holding  indebtedness  created  where  city  binds  itself  to  pay  paving 
contractor,  though  it  is  to  reimburse  itself  out  of  special  assessments;  Swanson 
▼.  Ottumwa,  118  Iowa,  161,  69  L.R.A.  620,  91  N.  W.  1048,  holding  that  bonds 
issued  by  city  to  procure  funds  for  water  supply  and  payable  out  of  special 
fund  do  not  constitute  indebtedness. 
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—  Validity  of  contracts  in  excess  of  constitutional  limitation  on  municipal 
indebtedness. 

Cited  in  Logansport  v.  Jordan,  171  Ind.  121,  —  LJLA.(N.S.)  — ,  85  N.  E.  959,. 
17  A.  &  E.  Ann.  Cas.  416;  Jordan  v.  Logansport,  171  Ind.  280,  86  N.  £.  47; 
McAleer  t.  Angell,  19  R.  I.  688,  36  Atl.  588,--holding  that  contracts  violating^ 
limitations  upon  city's  power  to  create  debts  are  absolutely  void;  Spilmau  t. 
Parkersburg,  35  W.  Va.  605,  14  S.  E.  279,  holding  that  city  indebted  up  ta 
constitutional  limit  cannot  increase  its  indebtedness  by  contracting  for  elec- 
tric plant. 
What  is  ''indebtedness"  generally. 

Cited  in  Bell  ▼.  Mendenhall,  78  Minn.  57,  80  N.  W.  843,  to  point  that  ''in- 
debtedness" includes  almost  every  kind  of  pecuniary  obligation  originating 
in  contract. 

Prospective  operation  of  constitutional  provision  limiting  municipal  in* 
debitedness. 

Cited  in  Powell  ▼.  Madison,  107  Ind.  106,  8  N.  E.  31,  holding  that  constitu- 
tional limitation  upon  city's  right  to  incur  debt  operates  prospectively  only. 
Source  of  constitutional   limitation  of   municipal   indebtedness   in   In* 
diana. 

Doubted  in  Voss  v.  Waterloo  Water  Co.  163  Ind.  69,  106  A.  S.  R.  201,  66 
L.R.A.  95,  71  N.  E.  208,  2  A.  &  E.  Ann.  Cas.  978,  upon  point  that  limitation 
found   in   constitution   of   Indiana  upon   power   of  cities   to   incur   debts   was 
taken  from  constitution  of  Iowa. 
Powers  of  municipal  corporations  generally. 

Cited  in  Mayo  v.  Washington,   122  N.  C.  6,  40  L.R.A.  163.  29  S.  E.  34S 
(dissenting  opinion),  on  right  of  city  to  incur  debt  for  purchase  of  electric 
lighting  plant. 
Right  of  municipality  to  make  contracts  extending  over  period  of  years. 

Cited  in  Pulaski  County  v.  Shields,  130  Ind.  6,  29  N.  E.  385,  sustaining  con- 
tract of  county  commissioners  employing  superintendent  of  county  asylum 
for  five  years;  Vincennes  v.  Citizens'  Gaslight  Co.  132  Ind.  114,  16  L.R.A. 
485,  31  N.  E.  573,  sustaining  contract  by  city  for  gas  supply  for  twenty-five 
years;  Michigan  City  v.  Leeds,  24  Ind.  App.  271,  55  N.  E.  799,  sustaining  lease 
by  city  of  rooms  for  city  offices  for  ten  years;  New  Orleans  Gaslight  Co.  v. 
New  Orleans,  42  La.  Ann.  188,  7  So.  559,  sustaining  contract  by  city  for  sup- 
ply of  gas  for  number  of  years;  Campbell  v.  Barber  Asphalt  Paving  Co.  6 
Lack.  Leg.  News,  119,  holding  that  cities  may  contract  for  repair  of  streets 
for  term  of  years. 

Cited  in  notes  in  13  L.R.A.  384,  on  municipality's  right  to  create  monopoly; 
29  L.R.A.(N.S.)  654,  on  power  of  board  to  appoint  officer  or  make  contract 
for  term  extending  beyond  its  own. 

Distinguished   in   Indianapolis   v.   Wann,    144   Ind.   176,   31    L.R.A.    743,   42 
N.  E.  901,  holding  contract  by  city  department  for  lighting  for  five  years  at 
so  much  per  light  payable  monthly,  void  under  the  statutes. 
Rlgfat  of  municipality  to  grant  franchises. 

Cited  in  Fidelity  Trust  &,  G.  Co.  v.  Fowler  Water  Co.  113  Fed.  560,  holding 
that  town,  though  financially  unable  to  construct  waterworks^  may  grant 
franchise  to  water  company. 
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Right  of  courts  to  control  munlclfMil  action. 

Cited  in  Crawfordsville  v.  Braden,  130  Ind.  149,  30  A.  S.  R.  214,  14  L.R.A. 
268,  28  N.  E.  849,  holding  that  in  absence  of  fraud  or  oi^ression  courts  will 
not  interfere  with  city  in  providing  for  its  lighting;  Seward  v.  Liberty,  142 
Ind.  551,  42  N.  E.  39,  holding  same;  Conery  v.  New  Orleans  Waterworks  Co.  41 
La.  Ann.  910,  7  So.  8,  holding  same  as  to  water  supply;  Henry  County  v. 
Gillies,  138  Ind.  667,  38  N.  E.  40,  holding  that  injunction  lies  to  restrain  county 
commissioners  from  executing  contract  for  public  stationery,  where  statute 
lias  not  been  complied  with;  Brasliear  v.  Madison,  142  Ind.  685,  33  KR-A. 
474,  36  N.  E.  252,  holding  that  courts  will  not  interfere  with  councirs  dis- 
cretion in  purchase  of  fire  alarm  system;  Lincoln  School  Twp.  ▼.  Union  Trust 
Co.  36  Ind.  App.  113,  73  N.  E.  623,  holding  administraUve  action  of  local  au- 
thorities, impeachable  for  fraud,  but  not  for  improvidence;  Lackey  t.  IVyette- 
ville  Water  Co.  80  Ark.  108,  96  S.  W.  622,  holding  that  courts  may  annul 
ordinances  making  unreasonable  and  oppressive  contracts  for  water  supply; 
State  ex  rel.  Abel  t.  Gates,  190  Mo.  540,  2  L.R.A.(N.S.)  152,  89  S.  W.  881, 
holding  that  courts  may  enjoin  passage  of  municipal  ordinance  which  is  in 
effect  fraudulent  contract 

Distinguished  in  Stevens  y.  St  Mary's  Training  School,  144  IlL  336,  36  A. 
S.  R.  438,  18  L.R.A.  832,  33  N.  E.  962,  refusing  to  restrain  county  commis- 
sioners from  making  illegal  contract  or  illegal  appropriation. 
Actions  maintainable  by  taxpayers. 

Cited  in  Davenport  ▼.  Kleinschmidt,  6  Mont.  502,  13  Pac.  249;  Kellogg  v. 
School  Dist  No.  10,  13  Okla.  285,  74  Pac  110,— holding  that  taxpayer  may 
bring  action  to  restrain  unauthorized  expenditure  of  public  funds,  or  exercise 
of  illegal  corporate  acts;  Platter  v.  Elkhart  County,  103  Ind.  360,  2  N.  E. 
544,  to  point  that  taxpayer  may  bring  action  to  prevent  town's  officers  from 
wrcmgfuUy  disposing  of  its  property;  Meyer  v.  Boonville,  162  Ind.  165,  70  N. 
E.  146,  holding  suit  to  enjoin  execution  of  void  ordinance,  maintainable  by 
any  resident  taxpayer;  Handy  v.  New  Orleans.  39  La.  Ann.  107,  1  So.  593, 
holding  that  taxpayer  may  bring  action  to  annul  void  municipal  ordinance  and 
contract  executed  under  it;  Sherburne  v.  Portsmouth,  72  N.  H.  539,  58  Atl. 
38,  holding  that  taxpayer  may  restrain  city  council  from  commission  of  ill^al 
act  in  its  administrative  capacity. 
Applicability  of  doctrine  of  estoppel  to  pnbllc  corporations. 

Cited  in  Union  School  Twp.  v.  First  Nat.  Bank,  102  Ind   464,  2  N.  K  194; 
Kissing  v.  Ft.  Wayne,  137  Ind.  427,  37  N.  E.  328, — to    point    that    general 
doctrine  of  estoppel  does  not  apply  to  public  corporations. 
Impairment  of  mnnicipal  contracts. 

Cited  in  Blood  t.  Manchester  Electric  Light  Co.  t»8  N.  H.  340,  39  Atl.  335, 
to  point  that  contracts  of  city  cannot  be  impaired  by  subsequent  legislation. 
What  acts  are  ministerial. 

Cited  in  Washington  County  v.  Kemp,  14  Ind.  App.  604,  43  N.  E.  314,  hold- 
ing that  act  of  contracting  for  county  printing  is  ministerial  act. 
Who  constitute  the  town. 

Cited  in  Vogel  v.  Brown  Twp.  112  Ind.  299,  2  A.  S.  R.  187,  14  N.  E.  77; 
Citisens'  Gas  &  Min.  Co.  ▼.  Elwood,  114  Ind.  332,  16  N.  E.  624,— holding  that 
the  inhabitants,  and  not  its  officers,  constitute  the  town;  Strosser  v.  Ft. 
Wayne,  100  Ind.  443;  Baumgartner  v.  Hasty,  100  Ind.  575,  50  A.  R.  830; 
Platter  v.  Elkhart  County,  103  Ind.  360,  2  N.  E.  544,— to  same  point. 
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Statutory  and  oonstltntional  construction. 

Cited  in  Middleton  ▼.  Greeson,  106  Ind.  18,  6  N.  E.  755;  State  ex  rel.  Beedle 
V.  SchoonoTer,  135  Ind.  526,  21  L.R.A.  767,  35  N.  E.  119;  Henderson  v.  State, 
137  Ind.  652,  24  L.R.A.  469,  36  N.  E.  257  (dissenting  opinion),  to  point  that 
circumstances  surrounding  adoption  of  constitution  and  its  purpose  are  to  be 
considered  in  construing  it;  Davenport  v.  Kleinschmidt,  6  Mont.  502,  13 
Pac.  249,  holding  that  borrowing  state  will  construe  statute  or  constitution 
aa  it  is  construed  in  state  from  which  borrowed;  Humphries  t.  Davis,  100 
Ind.  274,  50  A.  R.  788,  holding  same;  Haggerty  v.  Wagner,  148  Ind.  625,  39 
L.R.A.  384,  48  N.  E.  366  (dissenting  opinion),  upon  same  point;  Evansville 
V.  Summers,  108  Ind.  189,  9  N.  E.  81;  Barber  Asphalt  Paving  Co.  v.  Edger- 
ton,  125  Ind.  455,  25  N.  E.  436, — ^holding  that  anything  that  throws  light  on 
l^slative  intent  will  be  looked  to  in  construing  statutes;  Indianapolis  v. 
Huegele,  115  Ind.  581,  18  N.  E.  172;  Traudt  v.  Hagerman,  27  Ind.  App.  150, 
60  N.  E.  1011, — ^holding  that  legislative  intent  will  prevail  over  strict  letter 
of  statute. 

4t  AM.  ILEP.  497,  WIIiET  v.  BAUMOARBNBR,  97  IND.  ee. 

Validity  of  contracts  in  restraint  of  trade. 

Cited  in  Rakestraw  v.  Lanier,  104  Ga.  188,  69  A.  8.  R.  154,  30  S.  E.  735, 
holding  that  question  of  reasonableness  of  restriction  in  restraint  of  trade  is 
one  of  law  for  court;  Hursen  v.  Gavin,  162  IlL  377,  44  N.  E.  735,  sustaining 
undertaker's  contract -not  to  engage  in  his  business  within  certain  city  for  five 
years;  Johnson  v.  Gwinn,  100  Ind.  466,  holding  that  a  restraint  which  pur- 
obaser  requires  for  his  protecticm  is  permissible;  Consumers'  Oil  Ck>.  v.  Nunne- 
maker,  142  Ind.  560,  51  A.  S.  R.  193,  41  N.  E.  1048,  holding  state-wide  limi- 
tation upon  right  to  sell  oil  by  one  engaged  in  oil  business  in  one  city,  void; 
Vinall  V.  Hendricks,  33  Ind.  App.  413,  71  N.  E.  682,  to  point  that  a  restraint 
us  to  time,  but  none  as  to  space,  is  wholly  void;  Mallinckrodt  Chemical  Works 
V.  Nemnich,  83  Mo.  App.  6,  to  point  that  contract  in  restraint  of  trade,  un- 
restricted as  to  time  and  place,  is  void. 

Cited  in  reference  notes  in  63  A.  D.  385,  on  validity  of  contract  in  general 
restraint  of  trade;  4  A.  S.  R.  343,  on  contracts  in  restraint  of  trade;  39  A. 
8.  R.  465,  on  contracts  in  restraint  of  trade  without  limitation  as  to  terri- 
tory. 

Cited  in  notes  in  92  A.  D.  752,  753;  59  A.  R.  687;  5  A.  S.  R.  240;  6  E.  R.  C. 
452,— on  validity  of  contracts  made  in  restraint  of  trade;  92  A.  D.  754,  on 
restraint  as  to  time  in  contracts  in  restraint  of  trade;  92  A.  D.  759,  on  re- 
straint as  to  space  in  contracts  in  restraint  of  trade;  117  A.  S.  R.  525,  on 
enforceability  of  contracts  tending  to  restrain  trade  or  competition;  1  L.R.A. 
457,  on  sustaining  valid  part  of  divisible  contracts  in  restraint  of  trade;  3 
li.R.A.  770,  on  rights  of  partners  after  sale  of  good  will  by  one  to  other;  22 
L.R.A.  674,  on  validity  of  contract  of  sale  containing  restriction  as  to  time, 
but  not  as  to  place;  24  L.R.A.(N.S.)  918,  919,  926,  928,  on  validity  of  agree- 
ment in  restraint  of  trade,  ancillary  to  sale  of  business  or  profession,  as  af- 
fected by  territorial  scope;  24  L.R.A.(N.S.)  943,  on  divisibility  in  respect  of 
time  or  territorial  extent  of  contracts  in  restraint  of  trade;  33  L.  ed.  U.  S. 
69,  on  reasonableness  as  to  space  of  contracts  in  partial  restraint  of  trade. 

Distinguished  in  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484,  49  A.  S.  R.  784, 
23  L.R.A.  639,  28  Atl.  973,  sustaining  contract  preventing  manufacturer  from 
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engaging  in  oleomargarin  business  for  fiTe  years  made  upon  his  uniting  with 
with  others  to  form  corporation  to  engage  in  such  business. 
What  is  a  ▼iolation  of  public  policy. 

Cited  in  Jay  County  v.  Taylor,  123  Ind.  148,  7  L.RJi.  160,  23  N.  E.  752,  to 
point  that  whatever  is  injurious  to  public  interest  is  c<mtrary  to  public  policy. 

49  AM.  REP.  4S0,  RICE  ▼.  NIXON,  97  IND.  97. 
Nature  of  contract  as  sale  or  tmllment. 

Cited  in  Bottenberg  ▼.  Nixon,  97  Ind.  106,  as  to  whether  contract  constitutes 
a  bailment;  Baker  v.  Bom,  17  Ind.  App.  422,  46  N.  E.  930;  McGrew  y.  Thayer, 
24  Ind.  App.  678,  57  N.  E.  262;  First  State  Bank  v.  Bamett,  48  Tex.  Civ.  App. 
82,  106  S.  W.  182;  James  ▼.  Plank,  48  Ohio  St.  255,  26  N.  E.  1107,— holding  bail- 
ment created  where  warehouseman  mingles  depositors'  grain  with  his  own,  but 
keeps  on  hand  suflScient  amount  to  meet  all  their  demands;  Drudge  v.  Leiter^ 
18  Ind.  App.  694,  63  A.  S.  R.  359,  49  N.  E.  34;  Schindler  v.  Westover,  99  Ind.  395; 
Moses  V.  Teetors,  64  Kan.  149,  57  L.ILA.  267,  67  Pac  626,— holding  same;  Pon- 
tiac  Nat.  Bank  ▼.  Langan,  28  III.  App.  401,  holding  grain  stored  in  public  ware- 
house, not  subject  to  levy  under  execution  against  warehouseman;  Mornings  tar 
V.  Cunningham,  110  Ind.  328,  59  A.  R.  211,  11  N.  E.  593,  holding  it  no  conversion 
for  pork  packer  not  to  keep  each  customer's  property  separate,  where  custom  is> 
to  account  in  kind  and  quantity;  Re  Canadian  P.  R.  Co.  17  Ont.  Pr.  Rep.  277, 
holding  elevator  company  may  mix  grain  in  elevator  so  long  as  it  can  deliver 
specific  amount  when  desired. 

Cited  in  reference  note  in  2  A.  S.  R.  711,  on  distinction  between  sale  and  bail- 
ment. 

Cited  in  notes  in  94  A.  S.  R.  221,  on  distinction  between  absolute  sale  and 
bailment  of  cereals  in  warehouse;  4  L.R.A.  392,  on  usage  of  trade  to  aid  inter- 
pretati<m  of  contract. 

Distinguished  in  Woodward  v.  Semans,  125  Ind.  330,  21  A.  S.  R.  225,  25  N.  E. 
444;  Potter  ▼.  Mt.  Vernon  Roller  Mill  Co.  101  Mo.  App.  581,  73  S.  W.  1005,— 
holding  that  fire  loss  falls  on  mill  which  receives  wheat  upon  agreement  to  re- 
turn fiour;  Preston  t.  Witherspoon,  109  Ind.  457,  58  A.  R.  417,  9  N.  E.  585,  hold- 
ing that  one  depositing  wheat  with  warehouseman  who  sells  from  the  com- 
mingled mass  cannot  assert  title  as  against  innocent  purchaser;  Lyon  v.  Lenon^ 
106  Ind.  567,  7  N.  E.  311,  holding  extrinsic  evidence,  admissible  where  receipt  faiU 
to  show  whether  transaction  is  sale  or  bailment;  Woodward  v.  Boone,  126  Ind. 
122,  25  N.  E.  812,  holding  it,  a  sale  where  wheat  is  delivered  to  grain  dealers 
and  placed  in  railroad  cars  to  be  paid  for  in  twenty  days  at  prevailing  prieea; 
Hagey  v.  Schroeder,  30  Ind.  App.  151,  65  N.  E.  598,  construing  as  contract  of  sale, 
instrument  reciting  receipt  of  wheat  '*to  be  paid  for  at  market  price,  or  de- 
mand;" Fifth  Nat.  Bank  v.  Providence  Waterhouse,  17  R.  I.  112,  9  UELA,  260^ 
20  Atl.  203,  holding  that  warehouseman,  receiving  eggs  in  cases  to  hold  subject 
to  third  person's  order,  cannot  deliver  them  without  his  order  though  other  eggs, 
are  retained. 
liiability  of  tmilees. 

Cited  in  Drudge  v.  Leiter,  18  Ind.  App.  694,  68  A.  S.  R.  359,  49  N.  E.  34, 
holding  bailee,  not  liable  where  property  is  accidentally  destroyed. 

Gted  in  reference  notes  in  24  A.  S.  R.  614,  on  warehouseman  as  insurer 
against  lots  by  fire;  92  A.  S.  R.  640,  on  liability  of  warehouseman  for  losses 
by  fire;  186  A.  8.  R.  227,  on  duty  of  warehousemen  in  care  of  property. 
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49  AM.  REP.  484,  YERKES  ▼.  SABIN,  97  IND.  141. 
Presumption  as  to  negligence  of  carriers. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones,  108  Ind.  551,  9  N.  E.  476, 
holding  that  presumption  that,  railroad  was  negligent  arises  from  fact  of  injury 
to  passenger  by  derailment  of  car;  Romine  v.  Eyansville  &  T.  H.  R.  Co.  24  Ind. 
App.  230,  56  N.  E.  245,  to  point  that  carrier  is  prima  facie  liable  for  injury 
i<ustaine(I  by  passenger. 

Gted  in  reference  note  in  87  A.  D.  722,  on  liability  of  keeper  of  common 
ferry  towards  goods. 

Cited  in  note  in  68  L.RA.  160,  on  effect  of  defect  in  ferryboat. 
Practice  as  to  special  findings  or  verdicts. 

ated  in  Brown  ▼.  Jones,  113  Ind.  46,  3  A.  S.  R.  623,  13  N.  E.  857;  Mitchell 
T.  Brawley,  140  Ind.  216,  39  N.  E.  497,— holding  that  special  finding  cannot, 
as  to  party  having  burden  of  issue,  be  aided  by  intendment;  Indiana  Farmers' 
Live  Stock  Ins.  Co.  v.  Rundell,  7  Ind.  App.  426,  34  N.  E.  588,  holding  that 
incomplete  special  finding  of  facts  is  deemed  to  be  adverse  to  party  having 
l)urden  of  proof;  Boyer  v.  Robertson,  144  Ind.  604,  43  N.  E.  879,  to  same  point; 
Heybold  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  367,  46  N.  E.  1064,  holding 
that  for  trial  court's  action  on  special  verdict  to  be  reversed  at  instance  of 
party  having  burden  of  proof,  facts  shown  by  verdict  must  authorize  judgment 
for  him. 
Practice  as  to  reversing  judgments. 

Cited  in  Cotton  States  L.  Ins.  Co.  v.  Lester,  62  Ga.  247,  35  A.  R.  122,  refusing 
to  reverse  judgment  because  of  slight  inaccuracies  in  the  charge;  Western 
U.  Teleg.  Co.  v.  Brown,  108  Ind.  638,  8  N.  E.  171,  holding  that  judgment  may 
be  reverse  with  instructions  to  lower  court  to  grant  new  trial;  Campbell  v. 
Nixon,  2  Ind.  App.  463,  28  N.  E.  107,  upon  point  of  practice  in  reversing  trial 
<M)urt. 

49  AM.  REP.  4S7,  IjANBIAN  v.  CROCKER,  97  IND.   168. 
-Constmction  of  deeds. 

Cited  in  Freund  v.  Kearney,  23  Misc.  685,  52  N.  Y.  Supp.  149,  holding  parol 
evidence  of  construction  given  by  parties  to  vague  language  of  description 
clause,  admissible;  Guillaume  v.  K.  S.  D.  Fruit  Land  Co.  48  Or.  400,  86  Pac. 
883,  to  same  point;  Emery  v.  Three  Rivers,  78  Mich.  438,  44  N.  W.  401  (dis- 
senting opinion), — as  to  effect  of  parties  practical  construction  of  deed;  Gill  v. 
Pelkey,  54  Ohio  St.  348,  43  N.  E.  991,  holding  that  court  of  general  jurisdiction 
in  equity  may  correct  mistake  of  probate  court. 

Cited  in  reference  note  in  58  A.  S.  R.  311,  on  parol  evidence  to  aid  descrip- 
tion in  mortgage. 

Cited  in  notes  in  75  A.  S.  R.  568,  on  parol  evidence  to  remove  ambiguity  in 
chattel  mortgage;  11  E.  R.  C.  232,  on  admissibility  of  parol  evidence  to  explain 
or  vary  terms  of  deeds. 
Function  of  description  clause  in  deed. 

Cited  in  Cleveland  v.  Obenchain,  107  Ind.  591,  8  N.  E.  624,  to  point  that 
office  of  a  description  in  deed  is  merely  to  furnish  means  of  identification. 
Certainty  in  decrees  and  deeds. 

Cited  in  Thain  v.  Rudisill,  126  Ind.  272,  26  N.  E.  46;  Knowlton  v.  Dolan,  151 
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Ind.  79,  Zl  N.  E.  97, — ^holding  that  rule  that  that  is  certain  which  can  be  made- 
certain,  applies  to  decrees  of  courts  and  deeds  made  thereunder. 
ProbatiTe  force  of  evidence  as  affecting  its  admissibility. 

Cited  in  Grand  Rapids  &  I.  R.  Co.  y.  Diller,  110  Ind.  223,  9  N.  E.  710;  Balti- 
more &  0.  &  C.  R.  Co.  T.  Eyarts,  112  Ind.  533,  14  N.  £.  369,— holding  that  rele- 
vant evidence  is  admissible  though  it  has  little  probative  force;  Pedigo  v.  Grimes,, 
lis  Ind.  148,  13  N.  E.  700,  holding  admissibility  of  evidence  not  affected  by 
fact  that  it  is  not  entitled  to  credit. 

49  AM.  REP.  441,  WHITESIDE8  ▼.  HUNT,  97  INB.  191. 
Wagering  contracts. 

Cited  in  Fortenbury  v.  State,  47  Ark.  188,  1  S.  W.  58;  Lane  v.  Logan  Grain 
Co.  105  Mo.  App.  215,  79  S.  W.  722,— holding  that  dealmg  in  futures  amounts 
to  wagering  if  no  delivery  is  intended. 

Cited  in  notes  in  81  A.  S.  R.  45,  on  sale  of  crops  growing  or  to  be  grown; 
1  A.  S.  R.  762,  763,  on  effect  of  form  of  contract  of  sale  for  future  delivery; 
22  LJIJ^.(N.S.)  174,  on  inference  as  to  character  of  transaction  on  margin. 
~  Validity  of. 

Cited  in  Dows  v.  Glaspel,  4  N.  D.  251,  60  N.  W.  60;  Harvey  v.  Merrill,  150 
Mass.  1,  15  A.  S.  R.  159,  5  L.RJL  200,  22  N.  E.  49,— holding  that  brokers  cannot 
recover  on  contracts  known  to  be  wagering  contracts;  Davis  v.  Davis,  119  Ind. 
511,  21  N.  E.  1112;  Pearce  v.  Dill,  149  Ind.  136,  48  N.  E.  788,— holding  contracts 
amounting  to  mere  betting  on  market,  void;  Nave  v.  Wilson,  12  Ind.  App.  38, 
38  N.  E.  876;  Morrissey  v.  Broomal,  37  Neb.  766,  56  N.  W.  383,— to  point  that 
contract  to  speculate  in  grain,  without  actual  delivery,  is  void;  Sondheim  v. 
Gilbert,  317  Ind.  71,  10  A.  S.  R.  23,  5  L.ItA.  432,  18  N.  E.  687,  to  point  that 
purchases  made  on  margin  are  valid,  if  actual  delivery  is  intended;  Plank  v. 
Jackson,  128  Ind.  424,  26  N.  E.  568,  holding  that  options  or  futures  on  grain 
are  a  wager  and  contracts  relating  thereto  are  void;  Western  U.  Teleg.  Co.  v. 
State,  165  Ind.  492,  3  LJt.A.(N.S.)  153,  76  N.  E.  100,  6  A.  &  E.  Ann.  Cas.  880, 
denouncing  **bucket  shop*'  transactions;  Fisher  v.  Fisher,  8  Ind.  App.  665,  36 
N.  E.  296  (earlier  appeal  in  113  Ind.  474,  15  N.  E.  832),  holding  that  contract 
for  purchase  of  wheat  on  margin  is  valid  if  actual  delivery  is  intended;  Donovan 
v.  Daiber,  124  Mich.  49,  82  N.  W.  848,  holding  contract  not  void  as  to  both 
parties,  because  one  intended  it  to  be  mere  speculation  in  grain. 

Cited  in  reference  notes  in  51  A.  R.  266,  on  rights  of  bona  fide  holder  of  note 
given  for  losses  in  speculation  in  futures;  55  A.  R.  521,  on  legality  of  sales  for 
future  delivery;  4  A.  S.  R.  101,  on  validity  of  contracts  to  deal  in  futures  or 
margins. 

Cited  in  notes  in  1  A.  S.  R.  759,  on  invalidity  of  wagering  contracts  for  sale; 
1  A.  8.  R.  757,  on  necessity  that  vendor  of  personal  property  for  future  delivery 
own  the  property;  117  A.  S.  R.  502,  on  enforceability  of  contracts  which  may 
be  x>crformed  in  either  legal  or  illegal  manner. 
Force  and  effect  of  verdict. 

Cited  in  Holliday  v.  Gardner,  27  Ind.  App.  231,  61  N.  B.  16  (dissenting  opin- 
ion),  to  point  that  verdict  of  jury  should  be  respected. 

49  AM.  REP.  449,  FICKLE  v.  SNEPP,  97  IND.  999. 
What  may  be  taken  to  be  part  of  will. 

ated  in  Re  Sober,  78  Cal.  477,  21  Pac.  8,  holding  that  bequest  in  attested 
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will  may  be  revoked  by  bolograpbic  codicil;  Ford  t.  Ford,  70  Wis.  19,  5  A.  S. 
R.  117,  33  N.  W.  188,  holding  that  schedules  mentioned  in,  and  attached  to 
will  may  form  part  of  it. 

Cited  in  reference  note  in  36  A.  S.  R.  241,  on  construing  different  instruments 
as  one  will. 

Cited  in  notes  in  68  LJI.A.  354,  362,  on  incorporation  of  extrinsic  document 
into  will;  68  L.RJI.  373,  376,  on  identification  of  extrinsic  document  by  refer- 
ence in  will;  85  A.  D.  762;   107  A.  8.  R.  71,  72;  25  E.  R.  a  465,— on  incor- 
porating paper  in  will  by  reference. 
Proceedfngs  to  recover  legacies. 

Cited  in  Holland  ▼.  Holland,  131  Ind.  196,  80  N.  B.  1075,  to  point  that  legatee 
cannot  maintain  action  to  recover  assets  of  estate  from  third  party;  Coulter 
V.  Bradley,  163  Ind.  311,  71  N.  E.  903,  holding  that  complaint  in  claim  for 
legacy  need  not  aver  that  there  is  an  estate  applicable  to  its  payment. 
Claims  against  estates  of  decedents. 

Cited  in  Goodbub  v.  Homung,  127  Ind.  181,  26  N.  E.  770,  holding  that  pro- 
priety of  giving  preference  to  a  claim  may  be  raised  at  consideration  of  the 
final  report,  either  by  petition  or  exceptions. 

49  AM.  KBP.  468,  KXiTERSON  t.  I/EEDS,  97  IND.  SSe. 
liiability  of  one  formerly  connected  with  a  business  continued  under  same 
name. 

Cited  in  Preston  v.  Foellinger,  24  Fed.  680,  to  point  that  one,  who  after 
retiring  from  firm,  allows  it  to  use  his  name  to  obtain  credit,  must  answer  for 
all  liabilities  incurred;  Werner  Co.  v.  Calhoun,  66  W.  Va.  246,  46  S.  E.  1024, 
holding  that  to  escape  future  liability  individual,  conducting  business  under 
firm  name,  must,  upon  retirement,  notify  dealers. 

Cited  in  reference  note  in  51  A.  S.  R.  911,  on  application  of  assets  of  insolvent 
partnership. 

Distinguished  in  Gathright  v.  Burke,  101  Ind.  690,  holding  father,  not  liable 
for  son's  purchases  from  former  dealers,  who,  though  business  was  conducted 
under  same  name,  knew  that  father  had  retired. 

49  AM.  HEP.  499,  O'DONOVAN  v.  CHATARB,  97  INB.  421. 
Churcb  government  and  discipline. 

Cited  in  Hatfield  v.  De  Long,  156  Ind.  207,  83  A.  S.  R.  194,  61  LJt.A.  751,  5» 
N.  E.  488,  holding  that  courts  will  not  review  expulsion  of  member  from  church 
membership,  though  he  incidentally  loses  salaried  delegateship;  Tanthis  v.  Kemp, 
43  Ind.  App.  203,  86  N.  E.  461,  holding  that  courts  cannot  determine  doctrinal 
religious  controversies,  where  property  rights  not  involved;  State  ex  rel.  Hat- 
field V.  Cummins,  171  Ind.  112,  —  LJt.A.(N.S.)  — ,  85  N.  E.  359,  holding  that 
mandamus  does  not  lie  to  restore  minister  to  his  clerical  rights  or  fimctions, 
although  he  was  wrongfully  excluded. 

Cited  in  notes  in  100  A.  S.  R.  740,  on  jurisdiction  of  civil  courts  over  expulsion 
of  pastor;  49  L.RJL  392,  on  Jurisdiction  of  ecclesiastical  tribunals. 

Distinguished  in  Hellstem  v.  Katzer,  103  Wis.  391,  79  N.  W.  429,  holding 
words  spoken  by  catholic  archbishop  or  priest,  not  necessarily  privileged. 
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4t  AM.  lUCP.  469,  BLOOM  y.  FRANKIilN  Ii.  INS.  CO.  97  IND.  47S. 
Proximate  and  remote  cause  of  injury. 

Cited  in  Welty  v.  Indianapolis  &  V.  R.  Co.  105  Ind.  55,  4  N.  E.  410,  holding 
that  drunken  man  must  exercise  same  degree  of  care  as  sober  one;  Alexander 
V.  New  Castle,  116  Ind.  51,  17  N.  E.  200,  holding  town,  not  liable  to  officer 
thrown  into  pit  in  highway  by  prisoner  in  attempting  to  escape;  Sage  v.  State, 
127  Ind.  15,  26  N.  K  667,  to  point  that  criminal  law  does  not  require  that  the 
death  should  be  proximate  result  of  the  felonious  act;  Grimes  ▼.  Louisville,  N. 
A.  &  C.  R.  Co.  8  Ind.  App.  573,  holding  it  unnecessary  that  precise  injury  should 
have  been  forseen  for  it  to  be  proximate  result  of  one's  act;  Davis  v.  Williams. 
4  Ind.  App.  487,  31  N.  E.  204,  holding  owner  of  dead  dog.  placed  in  highway 
without  owner's  knowledge,  not  liable  for  its  frightening  horse. 

Cited  in  note  in  45  L.R.A.  88,  on  rule  of  proximate  cause  in  case  of  malicious 
torts. 
—  To  insured. 

Cited  in  National  Ben.  Asso.  v.  Bowman,  110  Ind.  855,  11  N.  E.  816;  Conboy 
V.  Railway  OAdals'  &  Employees'  Acd.  Asso.  17  Ind.  App.  62;  Jones  y.  United 
States  Mut.  Accl  Asso.  92  Iowa,  652,  61  N.  W.  485,— holding  that  for  insured'^ 
act  to  be  violation  of  policy's  conditions  It  must  have  causative  connection  with 
his  injury  or  death;  Gresham  v.  Equitable  Acci.  Ins.  Co.  87  Ga.  497,  27  A.  S. 
R.  263,  18  LJLA.  838,  13  S.  E.  752,  holding  fighting  cause  of  death  where  it 
causes  shooting  which  causes  death;  Prudential  Ins.  Co.  v.  Haley,  91  111.  App. 
363,  holding  that  insured  died  in  consequence  of  his  own  criminal  act  where 
he  was  shot  by  officer  shortly  after  robbery;  Employers'  Liability  Assor.  Corp. 
V.  Anderson,  5  Kan.  App.  18,  47  Pac  831,  holding  clause  against  exposure  to 
unnecessary  danger,  not  broken  by  exposure  to  dangers  not  causally  connected 
with  injury;  Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256,  25  A.  S.  R.  685,  IG 
S.  W.  723,  holding  causal  connection  between  unlawful  act  and  insured's  death, 
necessary  for  clause  against  unlawful  acts  to  operate. 

Cited  in  reference  notes  in  57  A.  R.  848,  on  effect  of  provision  in  life  insur- 
ance policy  rendering  it  void  upon  death  of  insured  while  violating  law;  27 
A.  S.  R.  270,  on  death  in  violation  of  law  affecting  insurance. 

Cited  in  notes  in  36  A.  S.  R.  861;  60  A.  S.  R.  160,  161,  163,— on  death  of 
insured  in  known  violation  of  law;  13  L.RA.  838,  on  death  resulting  from  vio- 
lation of  law  as  avoidance  of  insurance  policy;  3  L.R.A.  486,  on  effect  of  pro- 
vision in  life  policy,  avoiding  it  if  death  occur  in  known  violation  of  law;  6 
L.R.A.  496,  on  effect  of  death  caused  by  crime  on  life  insurance;  17  LJtA. 
754,  on  proximate  cause  of  death  within  meaning  of  life  insurance  policy;  13 
L.R.A.(N.S.)  261,  on  necessity  that  assured's  death  be  reasonable  and  legitimate 
consequence  of  violation  of  law,  in  order  to  relieve  insurer. 

Distinguished  in  Supreme  Lodge,  K.  P.  v.  Bradley,  73  Ark.  274,  108  A.  S.  R. 
38,  67  LJRJL  770,  83  S.  W.  1055,  3  A.  ft  E.  Ann.  Cas.  872,  holding  unlawful  act 
clause,  inoperative  where  insured  was  killed  while  escaping  from  altercation 
brought  on  by  himself. 

Doubted  in  Supreme  Lodge,  K.  P.  v.  Crenshaw,  129  Ga.  195,  121  A.  S.  R.  216. 
13  L.R.A.(N.S.)   258,  58  S.  E.  628,  12  A.  &  E.  Ann.  Cas.  307,  holding  unlawful 
act  clause,  inoperative  though  insured  was  killed  by  husband  of  woman  with 
whom  he  maintained  illicit  relations. 
Talidlty  of  forfeiture  provisions  of  insurance  contracts. 

Cited  in  Northwestern  Mut.  L,  Ins.  Co.  v.  Haselett,  105  Ind.  212,  55  A.  R. 
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192,  4  N.  E.  582,  to  point  that  inBurer  may  proyide  for  policy's  becoming  void 
upon  certain  conditions  or  contingencies. 
Statntory  oonstmctlon. 

Cited  in  Western  U.  Teleg.  Co.  ▼.  Scirde,  103  Ind.  227,  2  N.  E.  604,  holding 
that  presumably  common  law  terms  have  common  law  meaning  when  used  in 
statutes. 
Sufficiency  of  complaint  in  actions  for  assault  and  battery. 

Cited  in  Benson  v.  Bacon,  99  Ind.  166,  holding  it  unnecessary  that  complaint 
should  ayer  in  terms  that  assault  and  battery  were  unlawful 

4t  AM.  RE:P.  478,  HIBIT8  T.  JACK,  t7  IND.  670. 

Validity  and  effect  of  estate  to  widow,  determinable  upon  her  marriage. 

Cited  in  Beatty  t.  Irwin,  35  Ind.  App.  238,  78  N.  E.  926,  to  point  that  iso- 
lated language  giving  estate  to  widow  to  terminate  on  her  marriage,  creates 
life  estate  only;  Wood  v.  Beasley,  107  Ind.  837,  7  N.  E.  331,  holding  that  hus- 
band may  provide  that  estate  given  surviving  wife  shall  terminate  when  she 
marries;  Beshore  v.  Lytic,  114  Ind.  8,  16  N.  E.  499,  to  same  point;  Summit 
V.  Tount,  109  Ind.  506,  9  N.  E.  682,  holding  that  estate  devised  to  wife  "so  long 
as  she  remains  my  widow^  terminates  on  her  marriage. 

Cited  in  notes  in  80  A.  D.  493,  494,  on  bequest  to  legatee  while  he  or  she 
remains  unmarried;  84  A.  S.  R.  161,  on  conditions  against  remarriage;  1  L.R.A. 
432,  on  devise  to  wife  during  widowhood;  6  E.  R.  C.  367;  25  E.  R.  C.  638,— 
-on  validity  of  condition  in  restraint  of  nuirriage. 
Stare  decisis. 

Cited  in  Paul  v.  Davis,  100  Ind.  422,  holding  that  judicial  decision  does  not 
make  unalterable  law;  Evans  v.  Evans,  105  Ind.  204,  6  N.  E.  24,  on  effect  of 
former  erroneous  decision;  Pond  v.  Irwin,  113  Ind.  243,  15  N.  E.  272,  holding 
that  decision  which  has  become  rule  of  property  should  be  changed  only  for 
most  cogent  reasons;  Mason  v.  Burk,  120  Ind.  404,  22  N.  E.  119,  holding  that 
complaint  once  held  good  by  supreme  court  cannot  subsequently  be  attacked; 
Falconer  v.  Simmons,  51  W.  Va.  172,  41  S.  B.  193,  holding  that  overruled  deci- 
sion is  regarded  as  never  having  been  the  law. 

Cited  in*  note  in  34  LJI.A.  326,  on  conclusiveness  of  prior  or  erroneous  ded- 
eions  on  subsequent  appeals. 

4t  AM.  REP.  484,  ATCHISON,  T.  A  S.  F.  B.  CO.  T.  THUIi,  S9  KAN. 

255,  4  PAC.  852. 
Talne  of  expert  testimony. 

Cited  in  Louisville,  N.  0.  &  T.  R.  Co.  v.  Whitehead,  71  Miss.  451,  42  A.  S.  R. 
472, 15  So.  890;  Langford  v.  Jones,  18  Or.  307,  22  Pac  1064;  Gustafson  v.  Seattle 
Traction  Co.  28  Wash.  227,  68  Pac  721, — ^holding  instruction  that  expert  tes- 
timony should  be  received  with  caution,  erroneous;  The  Conqueror,  166  U.  S. 
110,  41  L.  ed.  937,  17  Sup.  Ct.  Rep.  510,  holding  that  jury  need  not  give  con- 
trolling influence  to  opinions  of  experts;  Ball  v.  Skinner,  134  Iowa,  298,  111 
N.  W.  1022,  holding  instruction  that  expert  testimony  cannot  overthrow  posi- 
tive and  direct  testimony,  erroneous;  Ball  v.  Hardesty,  38  Kan.  540,  16  Pac. 
808,  holding  instruction  which  in  effect  excluded  from  consideration  of  jury 
expert  testimony,  erroneous;  Chicago,  K.  &  W.  R.  Co.  v.  Drake,  46  Kan.  568, 
26  Pac  1039,  holding  it  for  jury  to  determine  what  weight,  if  any,  should  be 
given  to  expert  testimony;  Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49  Kan.  1, 
Am.  Rep.  Vol.  XIX.— 50. 
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30  Pac.  108,  holding  it  error  to  instruct  that  testimony  of  experts  is  suppoeed 
to  be  best  that  can  be  furnished;  St.  Louis  y.  Ranken,  95  Mo.  189,  8  S.  W.  249, 
sustaining  instruction  that  jury  may  disregard  expert  testimony,  if  deemed 
unreasonable;  State  v.  Johnson,  66  S.  C.  23,  44  S.  E.  58,  holding  charge  that 
jury  may  disregard  expert  testimony,  erroneous;  Buckalew  t.  Quincy,  O.  &  K. 
C.  R.  Co.  107  Mo.  App.  575,  81  S.  W.  1176,  upon  same  question. 

Cited  in  reference  notes  in  23  A.  S.  R.  469,  on  weight  to  be  given  expert 
evidence;  42  A.  S.  R.  473,  on  credibility  of  experts. 

Cited  in  notes  in  14  A.  S.  R.  46,  on  invasion  by  court  of  province  of  jury: 
42  L.R.A.  764,  on  weight  of  expert  testimony  as  question  for  jury;  42  LJI.A. 
760,  on  weight  of  testimony  of  experts  as  affected  by  character  of  opinion. 

49  AM.  REP.  4S9,  NORRIS  t.  CORKIUi,  S9  KAN.  409,  4  PAC.  862. 
Hii8lNind*8  liability  for  wife's  torts. 

Cited  in  Schuler  v.  Henry,  42  Colo.  367,  14  L.R.A.(N.S.)  1009,  94  Pac  360, 
holding  that  with  removal  of  disabilities  of  coverture  husband's  liability  for 
wife's  torts  ceases;  Graham  v.  Tucker,  56  Fla.  807,  131  A.  S.  R.  124,  19  UELA. 
(NJS.)  531,  47  So.  563,  holding  married  w<»nan  liable  for  her  torts;  Baker  v. 
Stewart,  40  Kan.  442,  10  A.  S.  R.  213,  2  L.RJL  434,  19  Pac  904  (dissenting 
opinion);  Culmer  v.  Wilson,  13  Utah,  129,  67  A.  S.  R.  713,  44  Pac  833,— to 
same  poiiit;  Goken  ▼.  Dallugge,  72  Neb.  16,  99  N.  W.  818,  9  A.  &  K  Ann. 
Cas.  1222,  holding  that  common  law  rule  that  husband  is  liable  for  wife's  torts, 
no  longer  prevails. 

Cited  in  reference  note  in  2  A.  S.  R.  580,  on  personal  liability  of  married 
woman  for  her  torts. 

Cited  in  notes  in  83  A.  D.  778;  92  A.  S.  R.  169,— on  liability  of  husband  for 
torts  of  wife  under  married  women  statutes;  92  A.  S.  R.  166,  on  husband's 
liability  for  torts  of  wife  at  common  law;  30  L.RJL  523,  on  effect  of  state 
legislation  on  liability  of  husband  and  wife  for  tatter's  libel  and  slander. 

Doubted  in  Pett-Morgan  v.  Kennedy,  62  Minn.  348,  64  A.  S.  R.  647,  30  LJLA. 
521,  64  N.  W.  912,  holding  husband's  liability  for  slanderous  words  spoken  by 
wife,  not  affected  by  statutes  relating  to  married  women. 

Criticized  in  GUI  v.  State,  39  W.  Va.  479,  46  A.  S.  R.  928,  26  L.KA.  655,  20 
S.  E.  568,  upon  point  that  with  removal  of  married  woman's  disabilities,  hus- 
band's liability  for  her  torts  ceases. 
Validity  of  contracts  of  married  woman. 

Cited  in  Harrington  v.  Lowe,  73  Kan.  1,  4  LJl.A.(N.S.)   647,  84  Pac  570, 
holding  contract  of  married  woman,  possessed  of  no  separate  estate,  valid. 
Presumption  as  to  bnsband's  influence  over  wife. 

ated  in  State  v.  Hendricks,  32  Kan.  659,  4  Pac  1050,  holding  that  there  is 
no  presumption  that  wife,  who  united  with  husband  in  committing  crime,  acted 
imder  his  coercion. 

49  AH.  RSP.   491,  HUMMER  t.  LAMPHEAR,   S9  KAN.   4S9,   4   PAC. 

S65. 
Actions  on  domestic  Judgments. 

Cited  in  Eldredge  v.  Aultman,  35  Neb.  884,  87  A.  S.  R.  476,  53  N.  W.  1008, 
holding  action  on  domestic  judgment  maintainable;  Walker  v.  Sturbans,  83  Fed. 
298;  Berkley  t.  Tootie,  163  Mo.  684,  86  A.  8.  R.  687,  63  8.  W.  681,— to  point 
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that  such  is  ttje  law  of  Kansas;  Lockard  v.  Decatur  County,  10  Kan.  App.  316, 
62  Pac.  547^  }iolding  action  maintainable  against  county  upon  domestic  judgment. 

Cited  in  reference  notes  in  37  A.  S.  R.  48,  on  action  on  judgment;  37  A.  S.  R. 
477,  on  ri^nt  of  action  on  domestic  judgment. 
Statute  of  limitations  as  applied  to  actions  on  judgments. 

Cited  in  Haupt  v.  Burton,  21  Mont.  572,  69  A.  S.  R.  698,  55  Pac.  110;  Citizens' 
Nat.  Bank  v.  Lucas,  26  Wash.  417,  90  A.  S.  R.  748,  56  L.RJ^.  812,  67  Pac.  252,— 
holding  that  statute  of  limitations,  applying  to  any  judgment  of  ''any  court  of 
United  States  or  of  any  state  or  territory,"  applies  to  domestic  judgments; 
State  v.  Kansas  Ins.  Co.  32  Knn.  649,  5  Pac.  187,  holding  certain  judgment 
not  dormant;  Schuyler  County  Bank  v.  Bradbury,  66  Kan.  355,  43  Pac  254, 
holding  that  right  of  action  accrues  on  judgment  as  soon  as  it  is  rendered. 

Cited  in  reference  note  in  67  A.  S.  R.  679,  as  to  when  action  upon  judgment 
is  barred. 
Variance  between  pleadings  and  proof. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Rice,  36  Kan.  593,  14  Pac.  229,  to 
point  that  variance  between  pleadings  and  proof  is  immaterial;  Lipton  v.  War- 
ner, 47  Kan.  606,  28  Pac.  712,  treating,  as  if  amended,  petition  between  which 
and  facts  proved  there  was  variance;  Mulhall  v.  Mulhall,  8  Okla.  804,  41  Pac. 
109,  permitting  pleadings  to  be  amended  to  correspond  to  proof. 

49  AM.  BJEP.  496,  GOULD  t.  TOPBKA,  S2  KAN.  485,  4  PAC.  922. 
Municipal  liability. 

Cited  in  La  Clef  v.  Concordia,  41  Kan.  323,  13  A.  S.  R.  285,  21  Pac.  272, 
holding  city  not  liable  for  injuries  to  prisoner  from  defects  in  city  prison; 
Fletcher  v.  Ellsworth,  53  Kan.  751,  37  Pac  115,  holding  city  liable  to  one 
injured  by  falling  into  open  cellar  way  in  alley;  McGrew  v.  Kansas  City,  69 
Kan.  606,  77  Pac.  698,  holding  city  not  liable  where,  in  curbing  street,  it  left 
less  than  five  feet  of  sidewalk  to  abutting  property;  Edson  v.  Olathe,  81  Kan. 
328,  —  LJt.A.(N.S.)  — ,  105  Pac.  521,  holding  city  not  liable  in  damages  for 
repeal  of  street-railway-franchise  ordinance  which  does  not  engage  city  in  any 
private  proprietary  capacity;  Atchison  v.  Acheson,  9  Kan.  App.  33,  57  Pac. 
248,  holding  that  city  must  keep  streets  in  reasonably  safe  condition. 

Cited  in  notes  in  79  A.  D.  475,  476,  on  municipal  acts  as  judicial  or  minis- 
terial;  67  L.R.A.  265,  on  municipal  liability  for  injury  to  travelers  by  defective 
streets;    20  L.R.A.(N.S.)   519,  534,  535,  537,  on  liability  of  municipality  for 
defects  or  obstructions  in  streets. 
—  For  defects  In  plan  of  public  improvement. 

Cited  in  Birmingham  v.  Lewis,  92  Ala.  352,  9  So.  243,  holding  that  city  may 
not  plan  or  create  unsafe  condition  in  public  street;  Pfeifer  v.  Lake,  37  HI. 
App.  367  (dissenting  opinion);  Healy  v.  Chicago,  131  HI.  App.  183,— on  question 
of  city's  liability  for  injury  resulting  from  defect  in  plan  of  sidewalk;  Cloud 
County  v.  Vickers,  62  Kan.  25,  61  Pac.  391,  holding  county  liable  for  injury 
caused  by  fall  of  bridge  built  by  independent  contractor  upon  defective  plan 
adopted  by  county;  State  v.  Concordia,  78  Kan.  250,  20  LR.A.(N.S.)  1050,  96 
Pac  487,  holding  that  power  granted  to  cities  to  build  sewers  does  not  warrant 
commission  of  public  nuisance  through  their  agency;  Teager  v.  Fleminsburg, 
109  Ky.  746,  95  A.  S.  R.  400,  53  L.R.A.  791,  60  S.  W.  718,  holding  city  not 
liable  for  damages  from  defects  in  plan  of  sidewalk  not  palpably  unsafe ;  Louis- 
ville V.  Norris,  111  Ky.  903,  98  A.  S.  R.  *437,  64  S.  W.  958,  holding  city  liable 
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for  damages  from  palpable  defect  in  plan  of  eewer;  Walters  ▼.  Omaha,  76  Neb. 
855,  107  N.  W.  1007,  14  A.  &  E.  Ann.  Gas.  760,  holding  dty,  using  dae  care  in 
construction  of  viaduct,  not  liable  for  damages  from  defect  in  plan;  Barrett  v. 
Walworth,  64  Hun,  526,  19  N.  Y.  Supp.  557,  to  point  that  town  is,  within  certain 
limits,  liable  for  errors  in  general  plan  of  highway  work;  Stone  v.  Seattle,  30 
Wash.  65,  67  LJtJL  253,  70  Pae.  249,  holding  city  liable  for  injury  from  de- 
fective plan  of  street  construction. 

Cited  in  notes  in  80  A.  S.  R.  387,  on  municipal  liability  for  defects  in  plan 
of  improving  public  streets;  67  LJLA.  256,  on  necessity  that  plan  of  street 
construction  be  formally  adopted. 

Distinguished  in  Knoetman  A  P.  Furniture  Co.  v.  Davenport,  99  Iowa,  589, 
68  N.  W.  887,  holding  city,  guilty  of  no  negligence  in  devising  or  adopting  plan 
of  drain,  not  liable  for  damages  due  to  mistake  in  judgment  as  to  its  suffi- 
ciency; Danaher  v.  Brooklyn,  51  Hun,  563,  4  N.  Y.  Supp.  312,  holding  that  city 
is  ordinarily  not  liable  for  defects  in  plan  of  local  improvements;  Heth  v.  Fond 
du  Lac,  63  Wis.  228,  53  A.  R.  279,  23  N.  W.  495,  holding  that  abutting  owner 
cannot  restrain  city  from  so  grading  street  as  to  cause  increase  flow  of  surface 
water  upon  his  land. 
Interference  by  oonrls  with  cities  In  matters  of  public  improrements. 

Cited  in  Soden  v.  Emporia,  7  Kan.  App.  583,  52  Pao.  461,  holding  tiiat  courts 
will  not  review  decision  of  city  officers  as  to  necessity  for  sewer,  or  its  location 
or  plan. 
Nature  of  city's  title  in,  and  control  over,  streets. 

Cited  in  SUte  v.  Ifissouri  P.  R.  Co.  33  Kan.  176,  5  Pae.  772,  holding  that 
city  may  compel  railroad  to  oonstmct  viaduct  over  its  trades  at  street  orossingB; 
Qiffen  v.  Olathe,  44  Kan.  842,  24  Pae.  470,  holding  that  rights  of  public  in 
streets  cannot  be  impaired  by  laches  upon  part  of  city  or  its  oiBcers. 

49  AM.  RKP.  505,  RE  DUili,  S2  KAN.  668,  6  PAO.  S9. 

Followed  without  discussion  in  Re  Kessler,  32  Kan.  603,  5  Pae.  50. 
Judicial  contempts. 

Cited  in  Re  Smith,  52  Kan.  18,  33  Pae.  057,  holding  that  court  may  not, 
upon  "judicial  knowledge"  adjudge  party  guilty  of  contempt  for  disobeying  its 
order  beyond  court's  presence;  Re  Clark,  208  Mo.  121,  15  UR.A.(NJ3.)  889, 
106  S.  W.  900,  holding  that  attorney's  wilful  absence  from  court  eonstitntes 
indirect  contempt,  punishable  only  upon  notice  given  him;  Saal  v.  South  Brooklyn 
R.  Co.  122  App.  Div.  364,  100  N.  Y.  Supp.  990,  to  point  that  act  done  out  of 
presence  of  judge  and  tending  to  obstruct  justice  or  to  bring  judge  into  disre- 
spect constitutes  constructive  contempt;  Burdett  v.  Com.  103  Va.  838,  106  A. 
S.  R.  916,  68  L.R.A.  251,  48  S.  E.  878,  holding  that  publication  defaming  court 
may  be  punished  as  contempt,  though  the  case  is  ended. 
Conclusiveness  of  Judgments,  orders,  etc. 

Cited  in  Missouri  P.  R.  Co.  v.  Reid,  84  Kan.  410,  8  Pae.  846,  holding  judgment 
rendered  in  excess  of  jurisdiction,  void  and  unenforcible;  Axman  v.  Dueker,  45 
Kan.  179,  25  Pae.  582,  holding  OTders  made  in  garnishment  proceeding  to  which 
defendant  appeared  specially,  not  open  to  collateral  attack;  Ehrsam  v.  Smith, 
61  Kan.  699,  60  Pae  740,  holding  erroneous  judgment  of  court  having  juris- 
diction, not  open  to  oollateral  attack;  Bowman  v.  Hasen,  69  Kan.  682,  77  Psc 
589,  holding  void  orders  passed  in  receivership  proceeding,  open  to  oollateral 
attack  at  any  time;  Re  Howard,  72  Kan.  273,  88  Pae.  1032,  to  point  that  judg- 
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ment  is  void  if  punishment  imposed  be  greater  than  that  authorized  by  law; 
J.  B.  Watkins  Land-Mortg.  Go.  v.  Mullen,  8  Kan.  106,  64  Pac  921,  holding  that 
judgment  of  court,  not  having  jurisdiction  to  render  the  particular  judgment, 
may  be  attacked. 

Distinguished  in  Be  Taylor,  7  S.  D.  382,  58  A.  S.  R.  843,  45  LJRJk.  136,  64 
N.  W.  253,  holding  that  only  the  unauthorized  portion  of  an  excessive  sentence 
is  void. 
What  may  be  Inquired  into  in  habeas  corpus  proceedings. 

Cited  in  Be  Jewett,  69  Kan.  830,  77  Pac.  567,  holding  that  jurisdiction  of  court 
committing  for  contempt  may  be  questioned  in  independent  habeas  corpus  pro- 
ceeding; Miskimmins  v.  Shaver,  8  Wyo.  392,  49  L.R.A.  831,  58  Pac  411,  holding 
same;  Ex  parte  Senior,  37  Fla.  1,  32  LJLA.  133,  19  So.  652,  to  same  effect;  Re 
Green,  86  Mo.  App.  216,  holding  that  one  imprisoned  for  contempt  for  refusing 
to  be  sworn  as  witness  to  testify  against  himself  may  be  discharged  on  habeas 
oorpus;  Ex  parte  Gfeller,  178  Mo.  248,  77  S.  W.  552,  to  same  point;  Re  Hyde, 
47  Kan.  277,  27  Pac  1001,  holding  order  of  court  having  jurisdiction  of  sub- 
ject-matter, not  reviewable  on  habeas  corpus,  though  erroneous;  Re  Gray,  64 
Kaxi.  850,  68  Pac  658,  holding  constitutionality  of  ordinance  upon  which  party 
is  held  awaiting  trial,  not  open  to  inquiry  on  habeas  corpus;  Re  McNeil,  68 
Kan.  366,  74  Pac  1110,  1  A.  &  E.  Ann.  Cas.  733,  holding  jurisdiction  of  court 
to  render  the  particular  judgment,  open  to  inquiry  on  habeas  corpus;  Re  Paschal, 
56  Kan.  123,  42  Pac  873,  holding  to  the  contrary. 

Cited  in  notes  in  87  A.  S.  R.  181,  on  review  of  contempt  proceedings  on  habeas 
corpus;  45  LJftJL  143,  on  discharge  of  prisoner  on  habeas  corpus  where  sentence 
is  excessive;  45  L.RJL  150,  on  effect  of  excessive  sentence  on  appeal  or  vrrit  of 
error. 

Distinguished  in  Re  Edwards,  35  Kan.  99,  10  Pac  539,  holding  thai  supreme 
court  may  not  discharge  on  habeas  corpus  one  held  for  trial  and  whom  district 
court  had  on  his  application  for  discharge  remanded  until  bail  was  given. 

49  AM.  KBP.  608,  USARNED  v.  THiliOTSON,  97  N.  T.  1. 

liCtters  as  evidence. 

Cited  in  Chicago  v.  McKechney,  205  111.  372,  68  N.  E.  954,  holding  letters 
written  by  public  contractor  to  city  official,  inadmissible;  Gearty  v.  New  York, 
183  N.  Y.  233,  76  N.  E.  12,  holding  ex  parte  statements  contained  in  letter, 
inadmissible;  Riddell  v.  Jenkins,  109  App.  Div.  463,  95  N.  Y.  Supp.  702,  hold- 
ing letter  from  purchaser  of  horse  containing  opinion  of  himself  and  others  as 
to  its  condition,  inadmissible  in  sction  on  warranty;  Lee  v.  Cooley,  13  Or.  433, 
11  Pac.  70,  holding  letter  written  by  daughter  to  defendant,  and  his  reply  thereto, 
admissible  in  sction  for  seduction. 

Cited  in  reference  notes  in  34  A.  S.  R.  86,  on  letters  as  evidence  of  contract; 
52  A.  S.  R.  823,  on  letters  when  not  admissible  as  evidence 

Distinguished  in  Beach  v.  Travelers'  Ins.  Co.  73  Conn.  118,  46  Atl.  867,  hold- 
ing letter,  admissible  in  connection  with  answer  thereto;  Talheim  v.  State,  38 
Fla.  169,  20  So.  938,  holding  letters  from  principal  to  agent,  apparently  part 
of  a  correspondence,  admissible  against  agent;  Waldheim  v.  Sonnenstrahl,  8 
Misc.  219,  29  N.  Y.  Supp.  582,  holding  letters  in  nature  of  demand  for  a  debt, 
admissible. 
—  Unanswered  letters. 

Cited  in  Packer  v.  United  States,  46  C.  C.  A.  35,  106  Fed.  906;  Biggs  T. 
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Stueler,  93  Md.  100,  48  AtL  727;  SUt«  Bank  v.  McCabe,  135  Mich.  479,  98  N. 
W.  20, — ^holding  failure  to  answer  letter  no  evidence  of  acquiescence  in  truth  of 
BtatemenU  therein;  Thomas  v.  Oage,  141  N.  Y.  506,  36  N.  £.  385,  holding  same; 
Gray  v.  Kaufman  Dairy  &  loe  Cream  Co.  162  N.  Y.  388,  76  A.  8.  R.  327,  49 
L.RJL.  580,  56  N.  E.  003,  to  same  point;  Morris  v.  Norton,  21  C.  C.  A.  553,  43 
U.  8.  App.  739,  75  Fed.  94,  holding  that  circumstances  were  such  as  to  render 
unanswered  portion  of  letter,  admissible  against  addressee;  Bank  of  British  N. 
A.  V.  Delafield,  126  N.  Y.  410,  27  N.  £.  797,  holding  unanswered  letter  describing 
transaction  to  which  writer  was  party,  inadmissible  against  other  party;  Wait 
V.  Borne,  7  N.  Y.  8.  R.  113,  to  same  point;  Healy  v.  Malcolm,  77  App.  Div.  69, 
78  N.  Y.  Supp.  1043,  holding  creditor's  unanswered  letter  to  debtor  setting  forth 
his  claim,  inadmissible  to  prove  same. 

Cited  in  reference  note  in  76  A.  8.  R.  332,  on  unanswered  letter  as  evidence. 

Distinguished  in  St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue  Paper  Co.  156  Ind. 
665,  59  N.  E.  095,  holding  unanswered  letter  sent  with  check  which  was  used, 
admissible. 
Conversations  as  evidence. 

Cited  in  People  v.  Koemer,  154  N.  Y.  355,  48  N.  £.  730,  12  N.  Y.  Crim.  Rep. 
503,  to  point  that  uncontradicted  statements  made  by  third  person  in  presence 
of  party  may  not  be  admissible  against  him;  Stecher  Lithographic  Co.  v.  In- 
roan,  175  N.  Y.  124,  67  N.  E.  213  (dissenting  opinion),  on  admissibility  of 
statements  made  by  third  persons  in  presence  of  party's  agent;  Fogarty  v. 
Cullen,  17  Jones  &  S.  397,  holding  that  evidence  of  conversations  is  entitled  to 
but  little  weight. 
Practice  of  obtaining  verdict  of  Jury  in  equity  cases. 

Cited  in  Acker,  v.  Leland,  109  N.  Y.  5,  15  N.  E.  743;  Dean  v.  Benn,  69  Hun, 
519,  23  N.  Y.  Supp.  708;  Wilson  v.  Heath,  23  Misc.  714,  53  N.  Y.  Supp.  166,— 
holding  finding  of  jury,  not  binding  on  court  in  equity  cases;  McClave  v.  Gibb, 
157  N.  Y.  413,  52  N.  E.  186,  holding  same;  Re  Western  States,  86  C.  C.  A.  354, 
159  Fed.  354,  to  same  point;  Anderson  v.  Carter,  24  App.  Div.  462,'  49  N.  Y. 
Supp.  255,  to  point  that,  upon  issue  directed,  chancery  reserves  te  itself  the 
review  of  all  that  passes  at  law. 

Distinguished  in  Carpenter  v.  Carpenter,  30  N.  Y.  8.  R.  955,  9  N.  Y.  Supp. 
583,  upon  point  that  verdict  of  jury,  in  equity  cases,  is  merely  advisory. 

49  AM.  REP.  518,  CITY  NAT.  BANK  v.  PHKIiPS,  97  N.  Y.  44. 
Effect  of  reorganising  one  corporation  into  another. 

Cited  in  Re  Empire  State  Supreme  Lodge,  D.  H.  53  Misc.  344,  118  App.  Div. 
616,  103  N.  Y.  Supp.  465,  holding  new  corporation,  not  created  by  reincorporation 
of  existing  association  under  General  Insurance  Law. 

Distinguished  in  Austin  v.  Tecumseh  Nat.  Bank,  49  Neb.  412,  59  A.  8.  R.  543, 
35  L.R.A.  444,  68  N.  W.  628,  holding  that  for  new  corporation  to  be  liable  for 
debts  of  ite  predecessor,  one  must  be  mere  continuation  of  other. 
Conversion  of  state  banks  into  national  banks,  or  vice  versa. 

Cited  in  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  293,  36  L.  ed.  162,  12  Sup. 
Ct.  Rep.  450,  holding  righte  or  liabilities  of  state  bank,  not  affected  by  ite  con- 
version inte  national  Bank;  Aldrich  v.  Bingham,  131  Fed.  363,  to  point  that 
where  state  bank  is  reorganised  into  national  bank,  there  is  continuation  of 
same  body  under  changed  jurisditition;  First  Commercial  Bank  v.  Talbert.  ia3 
Mich.  625,  50  A  8.  R.  385,  'U  N.  \\*.  888;  Hicks  v.  Steel,  142  Mich.  292,  4  L.R.A. 
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(N.S.)  279,  106  N.  W.  767, — ^holding  that  state  bank  is  substantiallj  same  cor- 
poration as  national  bank  which  it  succeeds;  Goldmark  v.  Magnolia  Metal  €k>. 
28  App.  Div.  264,  51  N.  Y.  Supp.  68;  Closkey  v.  International  Rubber  Clothing 
A  General  Supply  Co.  28  Misc.  326,  60  N.  Y.  Supp.  878,— to  point  that  national 
bank  is  liable  for  debts  of  state  bank  which  it  succeeds. 

Cited  in  reference  note  in  60  A.  S.  R.  388,  on  effect  on  continuing  guaranty  of 
change  from  state  to  national  bank. 
BIfect  upon  corporation  of  extending  its  corporate  existence. 

Cited  in  First  Presby.  Church  v.  National  State  Bank,  67  N.  J.  L.  27,  29  Atl. 
320,  holding  identity  of  national  bank,  not  affected  by  extension  of  its  corporate 
existence;  People  v.  Backus,  117  N.  Y.  196,  22  N.  E.  769  (affirming  22  N.  Y. 
S.  R.  446,  4  N.  Y.  Supp.  728),  holding  guarantor  of  bank,  not  discharged  by 
extension  of  its  corporate  existence. 

Cited  in  note  in  69  A.  S.  R.  664,  on  liability  of  bank  for  debts  of  preceding 
corporation  or  partnership. 
What  will  terminate  continuing  guaranty. 

Cited  in  notes  in  14  L.R.A.(N.S.)  1233,  on  liability,  under  continuing  guaranty 
running  to  partnership  or  corporation,  for  goods  sold  or  credits  extended  after 
change  in  firm  or  corporation. 

Distinguished  in  Burch  t.  De  Rivera,  63  Hun,  367,  6  N.  Y.  Supp.  206,  holding 
that  continuing  guaranty  ceases  with  change  in  membership  of  guaranteed 
firm. 

49  AM.  REP.  515,  STROHER  t.  EIjTING,  97  N.  T.  109. 
Responsibility  of  one  person  for  negligence  of  another. 

Cited  in  Bass  v.  Reitdorf,  26  Ind.  App.  650,  68  N.  E.  96,  holding  that  one 
party  is  liable  for  negligence  of  another  committed  in  prosecuting  common  enter- 
prise; Newman  v.  Stuckey,  32  N.  Y.  S.  R.  876,  10  N.  Y.  Supp.  760,  to  same  point; 
McCarragher  v.  Gaskell,  42  Hun,  461, — ^holding  that  all  members  of  firm  ar^; 
liable  for  negligence  of  any  one  member;  Zabriskie  v.  Coates,  41  App.  Div.  316,  68 
N.  Y.  Supp.  623,  holding  that  parties  who  are  mutually  interested  in  joint  enter- 
prise, sharing  in  losses  and  profits,  are  liable  as  partners;  Atwater  v.  Veteran,  26 
N.  Y.  S.  R.  946,  6  N.  Y.  Supp.  907,  holding  that  negligence  of  one  committed  in 
furthering  business  of  another  is  imputable  to  latter;  Thomas  v.  Springer,  134 
App.  Div.  640,  119  N.  Y.  Supp.  460,  holding  that  no  partnership  is  created  in  ab- 
sence of  agreement  to  share  profits. 

Cited  in  note  in  19  E.  R.  C.  403,  on  what  constitutes  a  partnership. 

Distinguished  in  Marsh  v.  Hand,  120  N.  Y.  316,  24  N.  E.  463  (affirming  40 
Hun,  339),  holding  that  contract  to  work  farm  on  shares  does  not  make  parties 
liable  as  partners;  Wright  v.  Delaware  A  H.  Canal  Co.  40  Hun,  343,  holding 
that  two  railroads,  not  sharing  in  profits  of  enterprise  in  which  both  are  interest- 
ed, are  not  partners  in  respect  thereto. 
Right  to  sue  Joint  tort  feasors  separately. 

Cited  in  Gordon  v.  Ashley,  34  Misc.  743,  70  N.  Y.  Supp.  1038,  holding  that 
one  of  several  persons  jointly  liable  for  negligence  may  be  sued  separately. 

49  AM.  REP.  517,  FIRST  NAT.  BANK  T.  DUNN,  97  N.  Y.   149. 
Rights  of  creditors  OTer  property  in  custody  of  law. 

Cited  in  Welter  v.  Jacobson,  7  N.  D.  32,  66  A.  S.  R.  632,  73  N.  W.  66,  bolding 


Digitized 


by  Google 


49  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  792 

that  property  cannot  be  replevied  while  in  ctutodj  of  sheriff;  Walling  t.  Miller, 
]08  N.  Y.  173,  2  A.  S.  R.  400,  16  N.  E.  65,  holding  that  property  in  possession 
of  receiver  may  not  be  sold,  under  execution  without  leave  of  court;  McCarthy 
V.  Ockerman,  154  N.  Y.  565,  49  N.  E.  153,  holding  replevin  improper  remedy  to 
recover  property  in  custody  of  law;  Bentley  v.  Colyer,  9  N.  Y.  S.  R.  687,  to  point 
that  judgment  creditors  may  not  interfere  with  property  in  custody  of  law; 
Tremaine  v.  Mortimer,  25  Jones  k  S.  340,  7  N.  Y.  Supp.  681,  holding  sale  made 
by  virtue  of  levy  under  executions  issued  while  property  was  in  possession  of 
sheriff  under  warrant  of  replevin,  void;  Semel  v.  Dunn,  28  N.  Y.  Civ.  Proc 
Rep.  206,  55  N.  Y.  Supp.  1006,  holding  that  where  property  has  been  replevined 
and  defendant  has  rebonded  and  taken  it,  strangers  cannot  then  replevin  it; 
Sigal  V.  F.  K  Hatch  &  Co.  61  Misc.  332,  113  N.  Y.  Supp.  818,  holding  that  prop- 
erty taken  by  marshal  in  replevin  at  suit  of  vendor  selling  on  conditional  sale 
is  in  custodia  legis;  Evans  v.  Rector,  107  Wis.  286,  83  N.  W.  292,  holding  that 
fund  in  custody  of  law  cannot  be  garnished. 

Cited  in  note  in  8  L.R.A.(N.S.)  221,  on  right  to  maintain  replevin  for  prop- 
erty in  custody  of  the  law. 
Eqaity  Jurisdiction  and  Jorispradence. 

Cited  in  Re  Outwillig,  90  Fed.  481;  Hall  v.  KinceU,  42  C.  C.  A.  360,  2  N.  B. 
N.  Rep.  745,  102  Fed.  301,— to  point  that  strict  rules  of  law  do  not,  as  against 
creditors,  apply  in  equity;  l^oux  Falls  Sav.  Bank  t.  Lien,  14  S.  D.  410,  85  N. 
W.  924,  holding  that  one  holding  securities  elaimed  by  different  persons  may 
turn  them  into  court  and  compel  parties  to  interplead;  National  Parte  Bank  v. 
Goddard,  62  Hun,  31,  16  N.  Y.  Supp.  343,  sustaining  equitable  action  by  bolder 
of  lien  upon  property  elaimed  by  various  persons;  Stetson  v.  Hopper,  60  App. 
Div.  277,  70  N.  Y.  Supp  170,  holding  that  equity  jurisdiction  is  not  exactly  de- 
fined or  entirely  limited  by  Code  of  Civil  Procedure. 

49  AM.  RBP.  522,  PRINGIiB  T.  liEVBRICH,   97  N.  Y.   181. 
Wben  one  person  will  be  bound  by  statement  of  another. 

Cited  in  Paine  v.  Ronan,  6  N.  Y.  8.  R.  420,  holding  third  person's  narrative 
of  past  transaction,  inadmissible;  Griggs  v.  Smith,  35  N.  Y.  S.  R.  577,  13  N. 
Y.  Supp.  273,  holding  retiring  member,  not  bound  by  admissions  made  by  surviv- 
ing member  after  firm's  dissolution;  Mt.  Morris  Electric  Light  Co.  v.  United 
States  Horse  &  Cattle  Show  Soc.  9  Misc.  180,  29  N.  Y.  Supp.  584,  holding  that 
certain  statements  oould  not  affect  party  as  admissions  of  an  agent. 

Cited  in  note  in  52  L.RJk.  840,  on  access  and  effect  of  nonacoess  on  admis- 
sibility of  partnership  books  of  account  against  partnership  or  partner, 
lilabillty  of  partner  after  retirement. 

Cited  in  note  in  40  A.  8.  R.  567,  on  rights,  liabilities,  and  remedies  resulting 
from  admission  of  new  partner  after  dissolution. 

Distinguished  in  Conklin  v.  Prospect  Park  Hotel  Co.  16  N.  Y.  S.  R.  312,  1 
N.  Y.  Supp.  406,  upon  point  that  partner's  liability  continues  after  his  retire- 
ment unless  same  is  made  known. 

49  AM.  RBP.  586,  DIUiBNBBOK  v.  DYGBRT.  97  N.  Y.  SOS. 
Ri^t  to  contribntion. 

Cited  in  Egbert  v.  Hanson,  34  Mise.  760,  71  N.  Y.  Supp.  1135;  Brady  t.  Brady, 
110  Md.  656,  73  AtL  567,  holding  that  joint  nuker  who  pays  note  is  entitled 
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to  contributioB  from  his  co-maker  under  count  for  money  paid  in  acticm  of  as* 
sumpsit;  Carry  y.  Lafon,  133  Mo.  App.  163,  113  S.  W.  246,  ^on  same  point. 

Cited  in  notes  in  9  L.R.A.  411,  on  contribution  between  cosureties;  98  A.  S. 
R.  38,  on  assignment  of  right  to  contribution* 

49  AM.  REP.  6S1,  OHASB  t.  SBCOND  AVE.  R.  CO.  97  N.  Y.  884. 
What  contracts  will  be  implied  by  law. 

Cited  in  Crutchfield  y.  Warrensburg,  30  Mo.  App.  450;  Taylor  y.  School  Dlst. 
No.  3,  60  Mo.  App.  372, — ^to  point  that^law  will  not  make  that  yalid  without 
writing  which  law  requires  should  be  in  writing;  W.  W.  Cook  &  Son  v.  Cam- 
eron, 144  Mo.  App.  137,  128  S.  W.  269,  holding  that  law  will  not  make  municipal 
ccmtract  valid  without  writing  which  law  requires  should  be  in  writing;  Schott 
v.  La  Compagnie  Qenerale,  52  Misc.  236, 102  N.  T.  Supp.  901,  holding  that  where 
anployment  continues  after  expiration  of  contract  for  two  years,  term  of  employ- 
ment is  indefinite. 

Cited  in  note  in  91  A.  D.  563,  on  tenant's  holding  over  as  affected  by  his 
previous  notice  of  his  intention  to  quit. 

Distinguished  in  Brooklyn  Dock  &  Terminal  Co.  v.  Bahrenburg,  185  App. 
Div.  799,  120  N.  T.  Supp.  205,  holding  that  lease  of  dock  privileges  creates 
relationship  of  landlord  and  tenant. 

Doubted  in  Graham  v.  Tucker,  56  71a.  807,  131  A.  S.  R.  124»  19  L.RJL(NA> 
531,  47  So.  563,  oa  contract  inferred  from  facts  of  case. 

49  AM.  KEP.  5SS,  GAT  y.  SEIBOLD,  91  N.  Y.  47S. 

BIffect  upon  party's  clyil  rights  of  his  ylolatlon  of  statute  law. 

ated  in  Marino  y.  Lehmaier,  173  N.  T.  530,  61  LJLA.  811,  66  N.  E.  572  (dis- 
senting opinion),  on  question  whether  employment  of  children  in  violation  of 
factory  act  is  such  negligence  as  will  support  action  by  child  when  injured; 
Martino  v.  Kirk,  55  Hun,  474,  8  N.  Y.  Supp.  758,  apparently  holding  that  physi- 
cian may  recover  for  treatment  given  in  county  in  which  he  was  not  registered. 

Distinguished  in  Sirkin  v.  Fourteenth  Street  Store,  124  App.  Div.  384,  108 
N.  Y.  Supp.  830  (reversing  55  Misc.  288,  105  N.  Y.  Supp.  179),  holding  that 
vendor  who  has  Inribed  vendee's  purchasing  agent  cannot  recover  for  goods  sold. 
—  Of  statutes  prohibiting  doing  of  business  under  assumed  names. 

Cited  in  Sinnott  v.  Qerman-American  Bank,  164  N.  Y.  386,  58  N.  E.  286, 
holding  statute  prohibiting  individual  from  using  term  "^  Co.,"  inapplicable  to 
executed  agreements;  Taylor  v.  Bell  &  B.  Soap  Co.  18  App.  Div.  175,  45  N.  Y. 
Supp.  939,  holding  vendor's  use  of  fictitious  firm  name,  no  defense  to  vendee 
not  misled  thereby;  Donlon  v.  English,  89  Hun,  67,  35  N.  Y.  Supp.  82,  holding 
that  question  whether  or  not  vendee  was  misled  is  for  jury;  Kennedy  v.  Budd, 
5  App.  Div.  140,  39  N.  Y.  Supp.  81,  holding  that  surviving  member  of  brokerage 
firm,  ocmtinuing  business  imder  firm  name,  may  recover  money  advanced  to 
customer;  Loeb  v.  Firemen's  Ins.  Co.  78  App.  Div.  113,  79  N.  Y.  Supp.  510 
(affirming  38  Misc.  107,  77  N.  Y.  Supp.  106),  holding  that  surviving  member  of 
firm  continuing  business  under  firm  name  may  recover  on  fire  insurance  policy 
issued  in  firm's  name  before  dissolution;  Vandergrift  v.  Bertron,  83  App.  Div. 
548,  82  N.  Y.  Supp.  153,  holding  that  individual  may  enforce  lien  for  work  done 
by  him  under  firm  name;  Rosenheim  v.  Rosenfield,  37  N.  Y.  S.  R.  550,  13  N.  Y. 
Snpp.  720,  holding  statute  prohibiting  use  of  assumed  names,  not  violated  by 
one  using  his  own  name  as  "sole  proprietor"  in  connection  with  partnership 
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name;  Castle  Bros.  v.  Graham,  87  App.  Div.  97,  84  N.  Y.  Supp.  120,  holding 
same,  where  brothers  used  surname  only  and  word  "brothers;"  Rutkowsky  t. 
Bozaa,  77  N.  J.  L.  724,  73  Atl.  502;  Slater  v.  Slater,  175  N.  Y.  143,  96  A.  S.  R. 
619,  61  L.R.A.  796,  67  N.  £.  224,— to  point  that  such  statutes  are  for  public's 
protection;  Adee  v.  Crow,  7  Misc.  256,  27  N.  Y.  Supp.  973,  holding  fact  that 
transferee  of  note  does  business  under  firm  name,  no  defense  to  his  action  on 
note;  Kilpatrick  v.  Villaume,  6  Misc.  33,  25  N.  Y.  Supp.  1008,  holding  same; 
Doyle  y.  Shuttleworth,  41  Misc.  42,  83  N.  Y.  Supp.  609,  holding  that  one  carrying 
on  business  under  fictitious  name  may  recover  on  executed  contracts;  McArdle 
V.  Thames  Iron  Works,  96  App.  Div.  139,  89  N.  Y.  Supp.  485,  holding  that  same 
rule  applies  to  executory  contracts;  Barron  v.  Yost,  16  Daly,  441,  12  N.  Y.  Supp. 
455,  holding  unlawful  use  of  fictitious  flrmi  name,  no  defense  to  one  not  misled 
thereby. 
Construction  of  penal  statutes. 

Cited  in  Cody  v.  Dempsey,  86  App.  Div.  335,  83  N.  Y.  Supp.  899;  Imperato 
T.  Washboe,  47  Misc.  150,  93  N.  Y.  Supp.  489;  Levy  v.  Timble,  47  Misc.  894, 
94  N.  Y.  Supp.  3;  Lovejoy  v.  Weil,  48  Misc.  611,  95  N.  Y.  Supp.  552,— 4iolding 
that  penal  statutes  must  be  strictly  construed. 
Validity  of  application  after  term. 

Cited  in  The  Comfort,  32  Fed.  327,  holding  that  application  for  rehearing  not 
made  during  term  when  final  decree  was  entered  comes  too  late. 

49  AM.  REP.  588,  MBYER  t.  PHIUilPS,  97  N.  Y.  485. 
Equity  Jurisdiction. 

ated  in  Hale  v.  Allison,  188  U.  S.  56,  47  L.  ed.  380,  23  Sup.  Ct.  Rep.  244, 
holding  action  in  equity  to  enforce  statutory  liability  of  stockholders  of  foreign 
corporation,  not  maintainable;  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  108  A.  S. 
R.  647,  60  L.R.A.  889,  93  N.  W.  781,  to  point  that  equity  has  jurisdiction  to 
prevent  multiplicity  of  suits;  Hinckel  v.  Stevens,  17  App.  Div.  279,  45  N.  Y. 
Supp.  678,  sustaining  action  brought  to  quiet  plaintifl^s  title  and  to  establish 
his  right  to  enjoy  property  free  from  vexations  of  defendant;  Warren  v.  Park- 
hurst,  105  App.  Div.  239,  93  N.  Y.  Supp.  1009  (affirming  45  Misc.  466,  92  N.  Y. 
Supp.  725),  holding  action  for  injunction  and  damages  sustainable  against  all 
riparian  owners  from  whose  lands  filth  is  deposited  into  stream  and  carried  to 
plaintifTs  land ;  Burghen  v.  Erie  R.  Co.  53  Misc.  457,  103  N.  Y.  Supp.  292,  hold- 
ing that  different  landowners,  affected  by  nuisance,  may  join  in  action  to  abate 
it;  Haines  v.  Hall,  17  Or.  165,  3  L.R.A.  609,  20  Pac.  831,  holding  that  injunction 
lies  to  restrain  use  of  non-navigable  stream. 

Distinguished  in  Wheelock  v.  Noonan,  21  Jones  k  S.  286  (dissenting  opinion), 
on  right  of  party  to  have  mandatory  injunction  to  compel  removal  of  rock  placed 
on  his  land. 
I>amages  recoverable  In  actions  In  equity. 

Cited  in  Inderlied  v.  Whaley,  85  Hur,  63,  32  N.  Y.  Supp.  640,  holding  all  dam- 
ages sustained  to  time  of  trial,  recoverable  in  equitable  action. 
Right  to  Interfere  with  public  easements. 

Cited  in  notes  in  81  A.  D.  585,  on  right  of  public  or  of  individuals  to  use 
water  courses  as  highways  and  remedies  available  to  vindicate  right;  41  L.RJ^. 
375,  on  what  streams  are  floatable;  10  E.  R.  C.  97,  on  acquisition  of  easement 
by  prescription. 
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Distinguished  in  Hoag  v.  Pierce,  65  Hun,  424,  20  N.  Y.  Supp.  224,  sustaining 
action  by  interested  party  to  prevent  abutting  landowner  from  interfering  with 
well  in  street  which  well  had  been  used  and  msiintained  by  people  of  neighbor- 
hood for  many  years. 

49  AM.  REP.  540,  CARPENTER  t.  BOSTON  &  A.  R.  CO.  97  N.  Y.  494. 

Followed  without  discussion  in  Carpenter  v.  Boston  &  A.  R.  Co.  105  N.  Y. 
«27. 
IVben  one  person  will  be  liable  for  torts  of  another. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Richardson,  40  Ind.  App.  503,  82 
N.  E.  536,  holding  railroad,  liable  to  passenger  whom  brakeman  negligently  per- 
mitted another  passenger  to  shoot;  Mulligan  v.  New  York  &  R.  B.  R.  Co.  129 
N.  Y.  506,  26  A.  S.  R.  639,  74  L.R.A.  791,  29  N.  E.  952  (dissenting  opinion),  on 
liability  of  railroad  for  wrongful  arrest  of  waiting  passenger  by  direction  of 
ticket  agent;  Koch  v.  Brooklyn  Heights  R.  Co.  75  App.  Div.  282,  78  N.  Y.  Supp. 
^,  holding  railroad  liable  where  conductor  neglected  to  interfere  seriously 
when  passenger  was  being  assaulted  by  fellow  passengers;  McDonough  t.  Third 
Ave.  R.  Co.  95  App.  Div.  311,  88  N.  Y.  Supp.  609  l dissenting  opinion),  on  lia- 
bility of  railroad  to  passenger  injured  by  premature  starting  of  ear  upon  signal 
imauthorizedly  given  by  another  passenger;  Hogle  v.  Franklin  Mfg.  Co.  128 
App.  Div.  403,  112  N.  Y.  Supp.  881,  holding  master,  liable  for  injury  resulting 
frcnn  workmen's  practice  of  throwing  missiles  from  factory  windows;  Donivan 
V.  Manhattan  R.  Co.  1  Misc.  368,  21  N.  Y.  Supp.  457,  to  point  that  carrier  is 
liable  to  passenger  for  wilful  injury  by  its  servants;  McMahon  v.  Interborough 
Rapid  Transit  Co.  59  Misc.  242,  110  N.  Y.  Supp.  876,  holding  railroad  liable  to 
passenger  injured  by  riotous  conduct  of  other  passengers;  West  Memphis  Packet 
Co.  V.  White,  99  Tenn.  256,  38  L.R.A.  427,  41  S.  W.  583,  holding  that  carrier 
must  exercise  utmost  care  to  protect  passengers  from  careless  use  of  loaded  gun 
by  passenger;  Chicago,  R.  I.  &  T.  R.  Co.  v.  Rhodes,  35  Tex.  Civ.  App.  432,  90 
S.  W.  869,  holding  railway,  liable  to  passenger  injured  through  negligence  of 
-company  with  which  railway  had  contract  for  lighting  its  cars;  Sears  v.  Seattle 
€dnsol.  Street  R.  Co.  6  Wash.  227,  33  Pac.  389,  holding  railway  liable  to  pas- 
senger injured  in  collision  between  car  and  wagon,  though  wagon-driver's  neg- 
iigenoe  contributed  thereto. 
—  Railroad's  liability  for  negligent  handling  of  mail  bags. 

Cited  in  Ohio  &  M.  R.  Co.  v.  Simms,  43  111.  App.  260;  Carver  v.  Minneapolis 
&  St.  L.  R.  Co.  120  Iowa,  346,  94  N.  W.  862, — ^holding  railroad,  liabh  to  one 
struck,  while  rightfully  on  station  platform,  by  mail-bag,  thrown  as  was  the 
•custom,  from  train;  Huddleston  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  90  Ark.  378,  119 
S.  W.  280;  Williams  v.  Louisville  A  N.  R.  Co.  98  Ky.  247,  32  S.  W.  934;  Brad- 
ford V.  Boston  &  M.  R.  Co.  160  Mass.  392,  35  N.  E.  1131;  Galloway  v.  Chicago, 
M.  &  St.  P.  R.  Co.  66  Minn.  346,  45  A.  S.  R.  468,  23  L.R.A.  442,  57  N.  W.  1058,— 
fielding  same;  Shaw  v.  Chicago  &  G.  T.  R.  Co.  123  Mich.  629,  81  A.  S.  R.  230,  49 
LJK.A.  308,  82  N.  W.  618,  holding  same,  where  bag  passed  through  station 
window  and  injured  plaintiff;  St.  Louis,  C.  &  St.  P.  R.  Co.  v.  Waggoner, 
"90  III.  App.  556,  holding  that  railroad  is  liable  for  negligence  of  mail  clerks  only 
where  same  is  of  usual  occurrence;  Sargent  v.  St.  Louis  A  S.  F.  R.  Co.  114 
Mo.  348,  19  L.R.A.  460,  21  S.  W.  823,  holding  that  railroad  must  guard  against 
accidents  from  throwing  of  mail-bags  upon  station  platforms ;  Ayres  v.  Delaware, 
I^  A  W.  R.  Co.  168  N.  Y.  264,  53  N.  E.  22  (affirming  4  App.  Div.  511   40  N.  Y. 
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Supp.  11,  wbi<^  waa  appeal  on  later  trial  of  77  Hun,  414,  28  N.  Y.  Supp.  780), 
holding  railroad,  liable  to  paaaenger  falling  over  mail-bag  thrown  upon  insuffi- 
ciently lighted  platform. 

Cited  in  notes  in  7  A.  8.  R.  831,  on  carrier's  duty  to  inform  paaaenger,  where 
information  would  tend  to  prevent  exposure  to  danger  and  injury;  61  A.  S. 
R.  81,  on  relation  of  paaaenger  of  peraona  waiting  or  passim;  about  on  premises; 
20  L.RJ^.  524,  on  measure  of  care  which  carrier  must  exercise  to  keep  its  plat- 
forma  and  approachea  safe;  6  L.R.A.(N.S.}  581,  on  liability  of  railroad  company^ 
for  personal  injuriea  by  objecta  thrown  from  moving  train;  13  L.R.A.(N.S.) 
589,  on  liability  of  railroad  o(»npany  for  negligent  injury  to  paaaenger  at  atation 
by  peraona  coming  there  to  tranaact  buaineaa;  42  L.  ed.  U.  8.  493,  on  carrier'a 
duty  to  protect  paaaengera. 

Distinguished  in  Smith  v.  Brooklyn  Heights  R.  Co.  129  App.  Div.  635,  114  N. 
Y.  Supp.  62,  holding  one  guilty  of  contributory  negligence  where  ahe  ia  injured 
by  atepping  into  apace  between  car  and  platforma  on  elevated  railroad. 

49  AM.  RKP.  644,  FERGUSON  v.  HUBBBIili,  97  N.  Y.  507. 
Liability  for  acts  of  independent  oontractor. 

Cited  in  Leavitt  v.  Bangor  &  A.  R.  Co.  80  Me.  500,  36  LJLA.  382,  36  Atl. 
008,  holding  railroad  not  liable  for  fire  communicated  from  car  owned  and  uaed 
by  independent  contractor;  Rogers  v.  Parker,  150  Mich.  278,  —  LJLA.(N.&) 
— ^  123  N.  W.  1100,  18  A.  &  B.  Ann.  Caa.  753,  holding  landlord  not  liable  for 
n^liguice  of  tenant'a  aervant  in  aetting  firea  while  engaged  in  clearing  land  at 
certain  sum  per  acre;  Miller  v.  New  York,  L.  &  W.  R.  Co.  125  N.  Y.  118,  26  N. 
E.  36,  holding  leaaor  of  railroad,  not  liable  for  negligence  of  leaaee  in  proaeenting 
work  undertaken  by  latter;  Berg  v.  Paraona,  156  N.  Y.  100,  66  A.  S.  R.  542,. 
41  L.R.A.  301,  50  N.  E.  057,  holding  owner,  not  liable  for  negligence  of  contractor 
in  blaating  rock  upon  vacant  city  lot;  Uppington  v.  New  Yoric,  165  N.  Y.  222, 
53  L.R.A.  550,  50  N.  E.  01,  holding  city,  not  liable  for  negligence  of  contractor 
in  building  aewer  though  it  reaervea  right  to  inapeet  work;  Jehle  v.  Ellicott 
Square  Co.  31  App.  Div.  336,  52  N.  Y.  Supp.  366,  holding  owner  of  incompleted 
building,  not  liable  to  one  injured,  while  uaing  elevator,  through  negligence  of 
employee  of  contractor;  Maltbie  v.  Bolting,  6  Miac  330,  26  N.  Y.  Supp.  003, 
holding  owner  of  building,  not  liable  for  negligence  of  omtractor  in  guarding 
coal  hole  in  aidewalk. 

Cited  in  reference  note  in  60  A.  R.  700,  on  liability  of  employer  for  act  of 
contractor  claimed  to  be  nuiaance. 

Cited  in  notea  in  76  A.  S.  R.  420,  on  liability  for  negligence  of  independent 
contractors  in  allowing  fire  to  apread;  76  A.  S.  R.  424,  on  liability  for  negligence 
of  independent  contractora  in  caaea  concerning  landlord  and  tenant;  65  LJLA. 
460,  on  inference  of  independent  contract  of  person  employed  to  clear  land  at 
apecified  price  per  acre;  65  L.R.A.  654,  on  nonliability  of  employer  for  negligence 
of  independoit  contractor  in  work  involving  uae  of  fire  for  deatruction  of  timber; 
65  L.R.A.  836,  on  employer'a  liability  for  injuriea  eanaed  by  performance  of 
work  by  independent  contractor  which  is  dangerous  unkaa  certain  precautiona 
are  obaerved;  65  L.R.A.  505,  on  determining  nature  of  contract  aa  dependent 
or  independent  with  reference  to  baais  on  which  eompenaation  of  employee  ia 
calculated;  65  L.R.A.  753,  on  maater's  liability  of  acta  of  independent  contractor 
where  their  performance  will  neceasarily  create  nuisance;  17  L.R.A.(N.6.)  780, 
on  tfnployer's  liability  for  aets  of  independent  contractor  in  setting  out  fire. 
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DiBtingnithed  in  St  Louis  &  S.  F.  R.  Go.  v.  Madden,  77  Ean.  80,  17  L.RJI. 
(N.S.)  788,  93  Pac  586,  holding  railroad,  liable  for  negligence  of  contractor  in 
prosecuting  work  of  burning  fire-guard  along  right  of  way. 
liVho  are  independent  contractors. 

Cited  in  Re  Ballon,  62  Misc.  513,  116  N.  Y.  Supp.  1118,  holding  that  contract 
to  work  farm  did  not  create  relation  of  master  and  servant;  Marsh  v.  Hand, 
120  N.  Y.  315,  24  N.  £.  463,  holding  relation  of  master  and  servant,  not  created 
bj  contract  to  work  farm  on  shares. 
Admissibility  of  opinion  testimony. 

Cited  in  Boyle  ▼.  State,  105  Ind.  460,  55  A.  R.  218,  5  N.  E.  203  (dissenting 
-opinion),  on  admissibility  of  dying  declaration  that  accused  had  "no  reason  for 
the  shooting;"  Brunker  ▼.  Cummins,  133  Ind.  443,  32  N.  E.  732,  holding  opinion 
evidence,  inadmissible  where  facts  are  before  jury  who  are  capable  of  drawing 
-correct  inferences;  American  Telph.  A  Teleg.  Co.  v.  Green,  164  Ind.  349,  73  N. 
E.  707,  holding  evidence  of  witness's  conclusion  upon  question  whether  he,  as 
agent,  had  certain  authority,  inadmissible;  Gutwilling  v.  Zuberbier,  41  Hun, 
361,  applying  rule  that  witnesses  may  not  express  opinion  as  to  matters  upon 
which  jury  are  to  pass;  Tolles  v.  Wood,  16  Abb.  N.  C.  1,  excluding  opinion  testi- 
mony upon  question  as  to  what  amount  was  necessary  for  party's  maintenance; 
Pratt  ▼.  Mosetter,  9  N.  Y.  Civ.  Proc.  Rep.  351,  holding  that  duties  of  consignees 
•cannot  be  established  by  opinion  of  witnesses  who  are  dealers  in  the  articles 
sold;  Douglass  v.  Ohio  River  R.  Co.  51  W.  Va.  523,  41  S.  E.  Oil,  to  point  that 
•opinion  testimony  is  inadmissible  where  facts  are  such  that  men  in  general  may 
understand  them;  Sanders  v.  Graves,  105  Fed.  849;  Caven  v.  Bodwell  Granite 
Co.  97  Me.  381,  54  Atl.  851, — ^to  point  that  mere  fact  that  witness  knows  more 
of  subject  than  jury  does  not  render  expert  testimony  admissible;  Meehan  v. 
•Great  Northern  R.  Co.  13  N.  D.  432,  101  N.  W.  183,  holding  that  where  facfo 
may  be  laid  before  jury  and  proper  inferences  drawn  by  them,  expert  may  not 
-express  opinion;  Pulsifer  v.  Berry,  87  Me.  405,  32  Atl.  986,  holding  opinions  of 
^experts,  inadmissible  upon  matters  of  general  observation;  Eoenig  v.  Union 
Depot  R.  Co.  173  Mo.  698,  73  S.  W.  637,  excluding  testimony  by  experts  that 
eertain  facts  indicated  that  car  was  going  at  certain  speed;  Van  W)cklen  v. 
Brooklyn,  118  N.  Y.  424,  24  N.  E.  179,  excluding  expert's  opinion  upon  question 
whether  it  was  possible  for  certain  wells  to  withdraw  water  from  certain  creek ; 
Young  V.  Johnson,  123  N.  Y.  226,  25  N.  E.  363,  admitting  physician's  opinion 
M^on  question  whether  pregnacy  would  occur  imder  certain  conditions;  Little- 
John  V.  Shaw,  159  N.  Y.  188,  53  N.  E.  810,  admitting  expert's  opinion  as  to 
quality  and  condition  of  article  of  peculiar  nature;  Wilson  v.  F.  C.  Linde  Co. 
47  App.  Div.  327,  62  N.  Y.  Supp.  69,  admitting  expert  testimony  as  to  proper 
-temperature  for  keeping  apples  in  cold  storage;  Stoothoff  v.  Brooklyn  Heights 
R.  Co.  50  App.  Div.  585,  64  N.  Y.  Supp.  243,  holding  that  medical  expert  may 
not  characterize  injury  as  "serious"  or  "trivial;"  Cramer  v.  Slade,  66  App.  Div. 
59,  73  N.  Y.  Supp.  125,  holding  it,  for  jury  and  not  expert  witness  to  draw 
conclusions  from  facts  proved  by  him;  Jourdan  v.  Long  Island  R.  Co.  6  N.  Y. 
"S.  R.  89,  on  admissibility  of  expert  testimony;  Roby  v.  American  Cent.  Ins. 
Co.  11  N.  Y.  S.  R.  93,  holding  that  question  which  places  expert  witness  in 
position  of  jury  cannot  be  asked;  First  Nat.  Bank  v.  Fire  Asso.  of  Philadelphia, 
'SZ  Or.  172,  53  Pae.  8,  admitting  opinions  of  skilled  firemen  upon  question  whether 
^or  not  fire  was  burning  naturally. 

Cited  in  reference  notes  in  55  A.  R.  671,  on  admissibility  of  expert  testimony 
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to  prove  proper  time  to  bum  fallow;  4  A.  S.  R.  381,  ae  to  whether  lubjeet  of 
inquiry  properly  calls  for  expert  eridenee. 

Cited  in  notes  in  66  A.  D.  231,  on  refusal  to  allow  expert  testimony  further 
than  is  necessary ;  21  L.R. A.  259,  on  liability  of  person  setting  fires  which  spread 
to  property  of  others,  for  acts  of  third  persons. 
—  As  to  skill,  care,  negligence,  or  safety. 

Cited  in  American  Bolt  Co.  t.  Fennell,  158  Ala.  484,  48  So.  97,  holding  opinion 
evidence  as  to  whether  it  is  contributory  negliguioe  to  strike  mule  inadmissible; 
Anne  Arundel  County  v.  SUte,  107  Md.  210,  14  L.RJL(N.S.)  452,  68  Atl.  602, 
holding  that  one,  possessing  no  special  skill  or  knowledge,  may  not  express 
opinion  as  to  what  was  necessary  to  safeguard  open  draw-bridge;  Bailey  v. 
Rome,  W.  &  O.  R.  Co.  55  Hun,  509,  8  N.  Y.  Supp.  780,  holding  opinion  testimony 
upon  matters  not  embracing  questions  of  science  or  skill,  inadmissible;  Bums 
v.  Farmington,  31  App.  Div.  364,  52  N.  Y.  Supp.  229,  holding  that  witnesses  may 
not  testify  that  pile  of  timber  was  not  likely  to  frighten  horses;  International 
&  G.  N.  R.  Co.  V.  Mills,  34  Tex.  Civ.  App.  127,  78  S.  W.  11,  holding  matters 
requiring  special  study  and  experience,  such  as  operation  of  air  brakes  on  train 
proper  subjects  for  expert  testimony;  Pursley  v.  Edge  Moor  Bridge  Works, 
56  App.  Div.  71,  67  N.  Y.  Supp.  719,  holding  same  as  to  safety  of  piles  and 
scaffolding;  New  York  Electric  Equipment  Co.  v.  Blair,  25  C.  C.  A.  216,  51 
U.  Sw  App.  81,  79  Fed.  896,  excluding  expert  testimony  upon  question  of  safety 
of  a  particular  method  of  hmsting  pipe;  Sapperfield  v.  Main  Street  &  Agri. 
Works  R.  Co.  91  Cal.  48,  27  Pac.  590,  excluding  opinion  of  expert  upon  ques- 
tion of  safety  of  certain  coupling  pin;  Missouri,  K.  &  T.  R.  Co.  t.  MerrilU 
61  Kan.  671,  60  Pac.  819,  admitting  opinion  of  expert  as  to  proper  method 
of  passing  from  one  moving  freight  car  to  another;  Benjamin  t.  Metropol- 
itan Street  R.  Co.  50  Mo.  App.  602,  admitting  experts  opinion  as  to  safety 
of  construction  of  scuttle  hole  in  sidewalk;  I>ougherty  v.  Miliken,  163  N.  Y. 
527,  79  A.  S.  R.  608,  57  N.  E.  757,  excluding  expert's  opinion  upon  question 
of  sufficiency  of  parts  of  derrick;  Case  v.  Perew,  46  Hun,  57,  excluding  ex- 
pert's opinion  upon  question  whether  boat  was  moored  in  proper  position; 
Schwander  v.  Birge,  46  Hun,  66,  excluding  expert's  opinion  upon  question  of 
sufficiency  of  means  of  egress  from  building;  Green  v.  Homellsville  &  C.  R.  Co. 
24  App.  Div.  434,  48  N.  Y.  Supp.  576,  rejecting  expert  testimony  as  to  sufficiency 
of  fence  to  prevent  cattle  passing  through  it;  Lane  v.  New  York  C.  d^  H.  R.  R. 
Co.  93  App.  Div.  40,  86  N.  Y.  Supp.  947,  holding  expert  testimony  as  to  what 
rules  were  necessary  for  safety  of  persons  employed  about  locomotive,  inad- 
missible; Meyer  v.  Brooklyn  City  R.  Co.  10  Misc.  11,  30  N.  Y.  Supp.  534,  ex- 
cluding expert  testimony  upon  question  whether  wagon  driver  might  have  crossed 
track  without  colliding  with  car. 

Cited  in  notes  in  59  A.  R.  185,  on  safety  of  highwi^  as  proper  subject  for 
opinion  evidence;  30  A.  S.  R.  505,  on  question  for  jury  as  to  negligence  in  case 
of  fire. 

Distinguished  in  Finn  v.  Cassidy,  165  N.  Y.  584,  53  L.R.A.  877,  59  N.  E.  311, 
admitting  expert's  opinion  as  to  propriety  of  a  method  of  supporting  chimney 
along  which  trench  was  being  dug;  Sullivan  v.  Rome,  86  App.  Div.  107,  83  N. 
Y.  Supp.  554,  rejecting  expert  testimony  upon  question  wheUier  trench  should 
have  been  braced  or  sheathed. 
—  As  to  mental  capacity. 
Cited  in  Shapter  ▼.  Pillar.  28  Colo.  209,  63  Pac.  302,  excluding  opinion  testi- 
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mony  as  to  party's  capacity  for  managing  his  business  affairs;  Re  McCarthy, 
55  Hun,  7,  8  K.  t,  ^upp.  578,  holding  opinion  of  lay  subscribing  witness  as  to 
testator's  testamentary  capacity,  inadmissible. 

—  As  to  intoxicated  condition. 

Cited  in  Folska  v.  New  York  C.  &  H.  R.  R.  Co.  152  N.  Y.  339,  46  N.  E.  613; 
People  V.  Gaynor,  33  App.  Div.  98,  53  N.  Y.  Supp.  86, — holding  that  witnesses 
may  testify  that  party  was  intoxicated. 

—  As  to  value  or  damages. 

Cited  in  Grave  t.  Paemberton,  3  Ind.  App.  71,  29  N.  E.  177,  admitting  opinion 
of  witness  as  to  value  of  services;  Wakeman  v.  Wheeler  &  W.  Mfg.  Co.  101  N. 
Y.  205,  54  A.  R.  676,  4  N.  E.  264,  excluding  opinion  testimony  as  to  value  of 
sales  agency  contracts;  Van  Wagoner  v.  New  York  Cement  Co.  36  Hun,  552, 
holding  that  witness  may  not  testify  that  value  of  horse  would  be  affected  by 
its  having  run  away;  Schmidt  v.  New  York  Elev.  R.  Co.  2  App.  Div.  486,  37 
N.  Y.  Supp.  1100,  holding  that  witness  may  not  testify  that  elevated  railroad 
increased  value  of  adjoining  property;  Ranch  v.  New  York,  L.  &  W.  R.  Co.  17 
N.  Y.  S.  R.  401,  2  N.  Y.  Supp.  108,  holding  that  witness  may  not  express  opinion 
that  embankment  has  depreciated  neighboring  property;  Roberts  v.  New  York 
Elev.  R.  Co.  128  N.  Y.  455,  13  L.R.A.  499,  28  N.  E.  486,  excluding  expert's 
opinion  as  to  damage  sustained  by  abutting  landowner  from  erection  of  elevated 
railroad;  Kirkman  v.  Kirkman,  26  App.  Div.  395,  49  N.  Y.  Supp.  683,  rejecting 
expert  testimony  as  to  value  of  good  will  of  partnership;  Cabbie  v.  Cabbie, 
111  App.  Div.  426,  97  N.  Y.  Supp.  773,  excluding  expert  testimony,  based  only 
on  hypothetical  questions,  as  to  value  of  stock  having  no  recognized  market 
value;  Chamberlain  v.  Dunlop,  5  Silv.  Sup.  Ct.  98,  8  N.  Y.  Supp.  125,  28  N.  Y. 
S.  R.  375,  holding  that  experienced  miller  may  express  opinion  as  to  value  of 
mill  lease;  Roberts  v.  New  York,  128  N.  Y.  455,  13  L.R.A.  499,  28  N.  E.  486, 
holding  expert  testimony  as  to  what  property  would  have  been  worth  had  elevated 
road  not  been  built,  incompetent;  Blum  v.  Manhattan  R.  Co.  1  Misc.  119,  48 
N.  Y.  S.  R.  680,  20  N.  Y.  Supp.  722,  holding  expert  testimony  that  elevated  raiU 
roads  lessen  rental  value  of  physically  affected  property,  inadmissible. 

Distinguished  in  Vroom  v.  Sage,  100  App.  Div.  285,  91  N.  Y.  Supp.  456,  hold- 
ing that  circumstances  were  such  as  to  render  expert  testimony  as  to  value  of 
stock  privileges,  admissible. 

—  As  to  cause  or  effect. 

Cited  in  Lipscomb  v.  State,  75  Miss.  559,  23  So.  210,  on  admissibility  of  dying 
declaration  that  doctor  had  poisoned  declarant  with  capsule;  National  Gaslight 
St  Fuel  Co.  V.  Miethke,  35  111.  App.  629,  excluding  opinion  of  expert  as  to  cause 
of  explosion;  Chicago  City  R.  Co.  v.  Soszynski,  134  111.  App.  149,  holding  that 
physician  may  not  testify  that  certain  physical  conditions  resulted  from  a 
described  fall;  Gates  v.  Chicago  k  A.  R.  Co.  44  Mo.  App.  488,  excluding  testimony 
of  expert  as  to  effect  which  certain  fire  would  have  on  particular  meadow ;  Snow 
Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  217,  65  S.  E.  920,  holding 
experienced  engineer  as  to  cause  of  fire  incompetent;  Hoffman  v.  Delaware  A,  H. 
Canal  Co.  16  App.  Div.  572,  44  N.  Y.  Supp.  949,  holding  opinion  of  expert  a«  to 
cause  of  derailment  of  train,  inadmissible;  Schutz  v.  Union  R.  Co.  181  N.  Y. 
38,  73  N.  E.  491,  holding  same;  Eummer  v.  Christopher  ft  T.  Street  R.  Co.  46 
N.  Y.  S.  R.  386,  20  N.  Y.  Supp.  116,  holding  testimony  of  physician  that  certain 
injuries  tended  to  shorten  one's  leg,  inadmissible  to  prove  that  plaintiff's  leg 
was  shortened  by  injury. 
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Distinguished  in  Dwyer  y.  Buffalo  Qeneral  Eleetrie  Co.  20  App.  Dir.  124,  46 
N.  Y.  Supp.  874,  holding  that  witness  may  testily  that  ''flash''  was  caused 
by  touching  wire  to  iron  brace  upon  telegraph  pole. 
Value  of  expert  testimony. 

Cited  in  Frankfort  v.  Manhattan  R.  Co.  12  Misc.  13,  33  N.  Y.  Supp.  36,  holding 
that  expert  testimony  is  not  to  be  accredited  beyond  strict  sanction  of  the  law; 
Re  Vedder,  6  Dem.  92,  holding  that  medical  testimony,  when  erenly  balanced, 
has  no  decisive  weight. 

40  AM.  RBP.  666,  PEOPIiB  T.  MANN,  07  N.  Y.  680. 
Nature  of  office  of  Justice  of  peace. 

Cited  in  Saratoga  Springs  v.  Saratoga  Gas,  Electric  Light  &  P.  Go.  191  N.  Y. 
123,  18  L.RJl.(NJ9.)  713,  83  N.  E.  693,  14  A.  &  E.  Ann.  Cas.  606;  Gertum  t. 
King  County,  12  N.  Y.  S.  R.  669, — to  point  that  functions  of  justices  of  peace  are 
administratiye  rather  than  Judicial. 
Ck>iistrnctlon  of  Judiciary  artiole  of  New  York  Oonstitntion. 

Cited  in  People  ex  rel.  Lent  y.  Carr,  100  N.  Y.  236,  53  A.  R.  161,  3  N.  E.  82, 
holding  that  surrogate  is  not  ''justice  or  judge"  within  meaning  of  age-limit  pro- 
Tision  of  constitution;  Re  Silkman,  88  App.  Div.  102,  84  N.  Y.  Supp.  1026,  in 
oonstruing  judiciary  article  of  constitution  of  New  York. 

40  AM.  REP.  661,  NOIjAN  t.  KING,  07  N.  Y.  666. 
Idabllity  for  Injury  due  to  defects  In  highway. 

Cited  in  Sanford  t.  White,  80  C.  C.  A.  390,  160  Fed.  724  (affirming  opinion 
deliTered  upon  rehearing  of  132  Fed.  531 ) ,  holding  one  placing,  under  authority 
from  city,  obstructions  in  street,  liable  for  damages  therefrom  only  if  negligent; 
Babbage  ▼.  Powers,  130  N.  Y.  281,  14  L.RJL  398,  29  N.  E.  132,  holding  owner 
not  liable  to  one  injured  by  breaking  of  sidewalk-flagging  orer  Tault,  built  in 
front  of  his  property  with  consent  of  city  authorities ;  Collidge  t.  New  York,  99 
App.  DIy.  175,  90  N.  Y.  Supp.  1078,  holding  that  temporary  bridge  constructed 
oTer  excavation  in  street  must  be  reasonably  safe;  Keating  t.  Metropolitan  Street 
R.  Co.  105  App.  Div.  362,  94  N.  Y.  Supp.  117,  to  point  that  temporary  coyering 
need  not  equal  in  safety  the  sidewalk  removed;  Newport  News  ft  O.  Pt.  R.  4 
Electric  Co.  T.  Clark,  105  Va.  205,  115  A.  S.  R.  868,  6  LJU^.(N.S.)  905,  52  S.  E. 
1010,  holding  one  stretching  rope  across  sidewalk  to  warn  public  of  work  being 
done  thereon  by  him,  not  liable  to  child  injured  by  running  against  same. 

Cited  in  reference  note  in  8  A.  S.  R.  851,  on  care  required  of  municipal  of- 
ficers as  to  safe  condition  of  streets  and  sidewalks. 

Cited  in  notes  in  76  A.  S.  R.  406,  on  employer's  liability  for  violation  of  gen- 
eral duty  to  public  or  to  third  persons  by  acts  of  independent  contractor;  14 
LJI.A.  398,  on  duties  of  one  maintaining  excavation  under  highway. 

Distinguished  in  Tompert  v.  Hastings  Pav.  Co.  35  App.  Div.  578,  55  N.  Y. 
Supp.  177,  holding  that  the  additional  danger  caused  by  repairing  of  street  must 
be  such  as  is  reasonably  necessary. 
What  constitutes  contributory  negligence. 

Cited  in  Le  Beau  t.  Telephone  &  Teleg.  Constr.  Co.  109  Ifich.  302,  67  N.  W. 
339,  holding  that  traveller  upon  sidewalk  must  exercise  care  and  prudenee  of  or- 
dinarily careful  and  prudent  man;  Shepard  t.  Bellew  4  M.  Co.  101  App.  Div. 
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257>  01  N.  Y.  Supp.  099,  denying  recovery  to  one  for  damages  sustained  in  driving 
^▼er  road  known  to  be  in  course  of  repairs. 
effect  of  admission  of  right  to  maintain  wire. 

Cited  in  Cumberland  Teleph.  k  Teleg.  Co.  v.  Coats,  100  111.  App.  519,  holding 
that  if  right  of  defendant  to  maintain  telephone  wire  somewhere  in  street  is  con- 
>ceded,  record  need  not  show  that  city  had  granted  it  a  franchise. 

49  AM.  REP.  567,  BEAV£R  t.  BARE,   104  Pa.  58. 
Emancipation  of  children. 

Cited  in  Flynn  v.  Baisley,  35  Or.  268,  76  A.  S.  R.  495,  46  L.R.A.  645,  57  Pac. 
908;  Beresford  ▼.  Susquehanna  Coal  Co.  10  Pa.  Dist.  R.  243,  25  Pa.  Co.  Ct.  89,— 
to  point  that  son  may,  though  living  with  father,  be  emancipated;  Re  Dunavant, 
06  Fed.  642,  to  point  that  emancipation  may  be  implied  from  circumstances  and 
be  complete  though  child  continues  to  live  with  parents;  Merrill  v.  Hussey,  101 
Me.  439,  64  Atl.  819,  holding  that  insolvent  father  may  emancipate  child  and  re- 
linquish claim  on  his  wages;  Flynn  v.  Baisley,  36  Or.  268,  76  A.  S.  R.  495,  46 
L.R.A.  646,  67  Plac  908,  to  same  point;  Loyalsock  Twp.  v.  Eldred  Twp.  164  Pa. 
358,  26  Atl.  313,  holding  that  child  is  emancipated  upon  becoming  twenty-one, 
though  it  continues  to  live  with  parents;  Boyd's  Estate,  18  Phila.  112,  43  Phila. 
Leg.  Int.  476,  on  right  of  parent  to  reassert  right  to  custody  of  emancipated 
child;  Hendershot  v.  West  End  Coal  Co.  10  Kulp,  674,  holding  that  though  son 
may  be  emancipated  while  living  with  father,  fact  of  emancipation  must  be 
proved;  Riley  v.  Riley,  38  W.  Va.  283, 18  S.  £.  669,  holding  that  question  whether 
circumstances  establish  an  emancipation  is  one  of  fact  for  jury. 

Cited  in  reference  note  in  93  A.  D.  776,  on  emancipation  of  child  by  father  while 
still  living  under  same  roof. 

Who  entitled  to  wa^es  of  minors. 

Cited  in  Rounds  Bros.  v.  McDaniel,  133  Ky.  669,  134  A.  S.  R.  482,  118  S.  W. 
956,  19  A.  &  £.  Ann.  Cas.  326;  Merrill  v.  Hussey,  101  Me.  439,  64  Atl.  819,-^ 
holding  that  son  may  recover  wages  in  his  own  right  where  father  authorizes 
him  to  go  into  particular  service  and  keep  his  wages;  Miller  v.  Muck,  14  Lane. 
L.  Rev.  142,  19  Pa.  Co.  Ct.  260,  holding  that  employer  may  not  set  off  against 
father's  claim  for  wages  due  child,  value  of  necessities  furnished  it  after  notice 
from  father  that  he  would  furnish  same;  Hickey  v.  Beatty,  14  Montg.  Co.  L.  Rep. 
76,  to  point  that  where  father  permits  son  to  make  his  own  contract  for  services, 
presumption  is  that  son  is  allowed  to  receive  his  wages. 

Cited  in  reference  note  in  6  A.  S.  R.  664,  on  father's  right  to  child's  services. 

49  AM.  REP.  570,  GIIiBERT  v.  MOOSE,   104  PA.   74. 
Doctrine  of  insurable  Interest. 

Cited  in  Riner  v.  Riner,  166  Pa.  617,  46  A.  S.  R.  693,  31  Atl.  347,  holding  that 
representatives  of  infured  may  recover  from  beneficiary  without  insurable  interest 
proceeds  of  policy  less  assessments  paid;  Amick  v.  Butler,  111  Ind.  678,  60  A.  R. 
722,  12  N.  E.  618;  Nye  v.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  131,  36  N.  E. 
429,— to  same  point;  Exchange  Bank  v.  Loh,  104  Ga.  446,  44  L.R.A.  372,  31  S.  E. 
459,  holding  that  creditor  has  insurable  interest  in  debtor's  life  to  extent  of  in- 
d^tedness  and  cost  of  insurance;  Cisna  ▼.  Sheibley,  88  111.  App.  385,  holding 
insurance  contracts  amounting  merely  to  speculations  on  human  life,  void;  Mis^ 
jouri  Valley  L.  Ins.  Co.  v.  McCrum,  36  Kan.  146,  12  Pac.  517;  Metropolitan  L. 
Am.  Rep.  Vol.  XIX.— 51. 
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Im.  Co.  T.  Eliaon,  72  Kan.  190, 115  A.  &  R.  189,  3  LJLA.(N^.)  934,  83  Pac  410, 
7  A.  &  K  Ann.  Cas.  909, — ^holding  both  assignee  and  benefieUry,  barred  where  as- 
signee is  without  insurable  interest;  Grant  y.  Cline,  115  Pa.  618,  9  Atl.  150,  17 
Pittsb.  L.  J.  H.  8.  411,  holding  circumstances  such  as  to  entitle  creditor  to  fnU 
proceeds  of  policy  taken  out  by  debtor  for  his  benefit;  United  Brethren  Mut.  Aid 
Soc.  y.  McDonald,  122  Pa.  324,  9  A.  8.  R.  Ill,  1  L.R.A.  238,  15  Atl.  439,  22  W.  N. 
C.  405,  46  Phila.  Leg.  Int.  120,  holding  step-son,  without  insurable  interest  in  life 
of  step-father;  McDermott  ▼.  Prudential  Ins.  Co.  7  Kulp,  246,  holding  wagering 
contract  of  insurance,  Yoid  though  valid  in  state  where  signed  and  made  pay- 
able. 

Cited  in  notes  in  57  A.  D.  94,  on  necessity  of  insurable  interest  in  life  of  an- 
other; 58  A.  R.  857,  as  to  what  constitutes  insurable  interest  in  life  of  another; 
7  L.R.A.  219,  on  insurable  interest  in  life;  12  L.R.A.  410,  on  Talidity  of  wager 
life  insimtnce  policy;  13  L.RJl.  434,  on  validity  of  wager  policies;  25  L.R.A.  627,. 
on  right  to  take  life  insurance  for  benefit  of  stranger. 

Distinguished  in  Corson  v.  Gamier,  17  Phila.  341,  42  Phila.  Leg.  Int.  27,  hold- 
ing beneficiary,  who  had  insurable  interest  when  policy  was  issued,  entitled  to  ita 
proceeds  as  against  insured's  representatives. 

Doubted  in  Foster  v.  Preferred  Acci.  Ins.  Co.  125  Fed.  536,  holding  that  in- 
surer may  not  set  up  want  of  insurable  interest  by  one  for  whose  benefit  insured 
procured  policy. 

Criticized  in  Bloomstein  v.  Bloomstein,  1  Tenn.  Ch.  App.  187,  holding  repre- 
sentatives of  insured,  not  entitled  to  proceeds  of  policy  received  by  beneficiary 
having  no  insurable  interest. 
~  As  applied  to  assignments  of  policies. 

Cited  in  Huesner  v.  Mutual  L.  Ins.  Co.  47  Mo.  App.  336;  Price  v.  Supreme 
Lodge  E.  H.  68  Tex.  361,  4  S.  W.  633, — holding  assignment  of  policy  to  one  with- 
out insurable  interest,  invalid;  Hinton  v.  Mutual  Reserve  Fund  Life  Asso.  135' 
N.  C.  314,  102  A.  8.  R.  546,  65  L.R.A.  161,  47  S.  E.  474,  holding  that  holder 
of  purchase-money  mortgage  is  without  such  insurable  interest  in  life  of  mort- 
gagor's wife  as  will  sustain  asbignment  to  him  of  policy  payable  to  her  estate; 
Ruth  V.  Eattermann,  112  Pa.  251,  3  Atl.  833, 17  W.  N.  C.  317,  43  Phila.  Leg.  Int. 
270,  holding  that  representatives  of  insured  may  recover  from  assignee  without 
insurable  interest  proceeds  of  policy  less  assessments  paid;  Vanormer  v.  Horn- 
berger,  142  Pa.  575,  21  Atl.  887,  holding  policy  taken  out  nominally  for  benefit  of 
insured's  husband,  but  assigned  by  him  to  one  without  insurable  interest,  void; 
Light  V.  Lauser,  174  Pa.  608,  34  Atl.  350,  38  W.  N.  C.  310,  to  point  that  assign- 
ment to  one  without  insurable  interest  is  void,  but  he  may  recover  assessmenta 
paid;  Meily  v.  Hershberger,  16  W.  N.  C.  186,  holding  insured's  representatives, 
entitled  to  proceeds  of  policy  as  aglainst  assignee  of  beneficiary  without  insur- 
able interest. 

Cited  in  reference  note  in  2  A.  S.  R.  575,  on  assignability  of  life  insurance  poU 
icy  to  one  having  no  insurable  interest. 

Cited  in  notes  in  57  A.  D.  103,  on  assignability  of  policy  to  one  having  no  in- 
terest in  life  of  assured;  87  A.  S.  R.  508,  on  assignment  of  life  insurance  policy 
to  one  without  insurable  interest;  3  L.RJL(N.S.)  940,  on  validity  of  assign- 
ments of  interest  in  life  insurance  policy  to  one  paying  premiums  where  assign- 
ment is  first  contemplated  after  one  or  more  premiums  have  been  paid;  3  T^RA. 
(N.S.)  952,  on  validity  of  assignment  of  interest  in  life  insurance  poli^  by  one 
having  no  insurable  interest;  6  L.R.A.(N.8.)   129,  on  validity  of  assignmsnt  of 
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life  insurance  policy  to  one  having  no  insurable  interest  where  the  assignment 
is  not  made  by  way  of  cover  for  wager  policy. 

Distinguished  in  Scott  t.  Dickson,  108  Pa.  6,  66  A.  R.  192,  16  W.  N.  C.  181, 
holding  that  surety  to  whom  principal  assigned  policy  upon  his  life  may  recover 
proceeds  thereof  though  bond  was  never  broken;  Ulrich  v.  Reinoehl,  143  Pa.  238, 
24  A.  S.  R.  534,  13  L.R.A.  433,  22  Atl.  862,  28  W.  N.  C.  419,  48  Phila.  Leg.  Int. 
426,  holding  that  creditor  may  be  assignee  of  policy  on  debtor's  life  to  amount 
of  debt  and  cost  of  insurance,  and  retain  full  proceeds  of  policy  regardless  of 
time  of  death;  Carpenter  v.  United  States  Ins.  Co.  161  Pa.  9,  41  A.  S.  R.  880,. 
23  LJUL  671,  28  Atl.  943,  34  W.  N.  0.  195,  holding  that  one  assuming,  though 
without  any  legal  obligation,  parental  relations  may  procure  policy  on  his  life 
and  assign  it  to  child;  Wheeland  v.  Atwood,  192  Pa.  237,  73  A.  S.  R.  803,  43 
Atl.  946  (reversing  42  W.  N.  C.  178,  7  Pa.  Super.  Ct.  86),  holding  that  creditor 
to  whom  policy  is  assigned  may  retain  from  proceeds  amount  sufficient  to  pay 
debt  and  cost  of  insurance  as  measured  by  expectancy  of  life;  McDonald  v.  Gib- 
bons, 14  Pa.  Dist.  R.  668,  holding  that  stranger  taking  out  policy  without  in- 
sured's knowledge  cannot  recover  premiums  paid  from  assignee  in  void  assign- 
ment^ though  latter  received  proceeds  of  policy. 

Denied  in  Gordon  v.  Ware  Nat.  Bank,  67  L.RwA.  650,  65  C.  0.  A.  680,  132  Fed. 
444;  O-osswell  v.  Connecticut  Indemnity  Asso.  51  S.  0.  103,  28  S.  E.  200, — 
holding  bona  fide  assignment  of  originally  valid  policy  to  one  without  insurable 
interest,  valid. 

40  AM.  REP.  676,  SANKBTIT  ▼.  McEI/EVBT,  104  PA.  266. 
Running  of  limitations  in  cases  of  fraud  or  concealment. 

Cited  in  Despeaux  ▼.  Pennsylvania  R.  Co.  87  Fed.  794,  holding  that  mere  si- 
lence will  not  prevent  running  of  limitations  against  actions  based  upon  implied 
undertakings;  Miller  v.  Powers,  119  Ind.  79,  4  L.R.A.  483,  21  N.  E.  455,  holding 
that  mere  silence  is  not  such  concealment  as  will  prevent  running  of  statute; 
6cranton  Gas  k  Water  Co.  v.  Lackawanna  Iron  k  Coal  Co.  167  Pa.  136,  31  Atl. 
484,  36  W.  N.  C.  185;  Frost  v.  Bush,  196  Pa,  544,  46  Atl.  80,— to  point  that  mere 
silence  or  concealment  will  not  prevent  running  of  statute;  Smith  v.  Blachley, 
198  Pa.  173,  63  L.R.A.  849,  47  Atl.  985,  holding  that  statute  runs  from  date  of 
obtension  of  money  by  fraud  unless  wrongdoer  actively  prevents  investigation; 
Stewart  v.  McBurney,  1  Sadler  (Pa.)  234,  1  Atl.  639,  16  Pittsb.  L.  J.  N.  S.  207, 
holding  that  breach  of  contract  to  convey  land  is  not  such  fraud  as  will  prevent 
running  of  statute. 

Cited  in  notes  in  25  LJLA.  567,  on  how  far  statutes  of  limitation  will  be  re- 
garded as  having  abrogated  maxim  that  one  cannot  profit  by  his  own  wrong; 
21  L.R.A.(N.S.)  960,  on  failure  to  notify  other  party  of  mistake  made  by  him  as 
fraud  which  will  toll  limitations;  21  L.R.A.(N.S.)  964,  on  effect  of  faihire  to 
give  notice,  between  parties  sustaining  fiduciary  relations,  to  toll  limitations; 
16  K  R.  C.  375,  on  fraudulent  concealment  as  suspending  statute  of  limitations. 

40   AM.   RSP.    580,    PITTSBURGH   SOUTHERN   R.    CO.   t.   TAYIiOR, 

104  PA.  806. 
What  constltntes  contributory  negligence. 

Cited  in  Qarke  v.  Pennsylvania  Co.  132  Ind.  199,  17  L.R.A.  811,  31  N.  E.  80S,, 
holding  contributory  negligence  not  predicable  of  act  done  under  impulse  of  sud- 
den danger. 
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Cited  in  note  in  11  L.R.A.  34,  on  contributory  negligence  as  bar  to  recovery  for 
collision  on  highway. 

~  Of  one  usinff  dangerous  highway. 

Cited  in  Crescent  Twp.  y.  Anderson,  114  Pa.  643,  60  A.  R.  367,  8  AtL  379,  19 
\V.  N.  C.  228,  44  PhUa.  Leg.  Int  254;  Hill  v.  Tionesta  Twp.  146  Pa.  11,  23  Aa 
204,  29  W.  N.  C.  390,  9  Lane.  L.  Rev.  112,  22  Pittsb.  L.  J.  N.  S.  249;  Winner  t. 
Oakland  Twp.  158  Pa.  406,  27  Atl.  1110,  33  W.  N.  C.  298,  24  Pittsb.  L.  J.  N.  S. 
160;  Walters  y.  Wayne  Twp.  16  Pa.  Co.  Ct  613,— denying  recovery  to  person  in- 
jured in  driving  over  road  known  to  be  dangerous;  Sandwich  v.  Dolan,  133  111. 
177,  23  A.  S.  R.  598,  24  N.  E.  526,  holding  it,  a  question  of  fact  whether  one,  in 
selecting  route  known  to  be  dangerous,  is  in  exercise  of  due  care ;  Delaware,  L.  ft 
W.  R.  Co.  V.  Cadow,  120  Pa.  559,  6  A.  S.  R.  730,  14  Atl.  450,  21  W.  N.  C.  518, 
45  Phila.  Leg.  Int.  340,  denying  recovery  to  cripple  leaving  safe  path  and  injured 
in  crossing  railroad  tracks  by  unknown  path  in  nighttime;  Haven  ▼.  Pittsburgh 
&  A.  Bridge  Co.  151  Pa.  620,  25  Atl.  311,  31  W.  N.  C.  191,  23  Pittsb.  L.  J.  N.  8. 
207,  holding  it,  contributory  negligence  for  one,  having  choice  of  ways,  to  proceed 
along  dangerous  one;  Boyle  v.  Mahanoy  City,  187  Pa.  1,  40  Atl.  1093,  42  W.  N. 
0.  423,  denying  recovery  to  one  who  knowingly  walked  over  ridge  of  ice  on  side- 
walk and  fell;  Murphy  v.  Girardville,  16  Pa.  Co.  Ct.  153,  denying  recovery  to 
wonian  choosing  sidewalk  known  to  be  dangerous  and  injured  thereon;  Boyle  v. 
Mahanoy,  19  Pa.  Co.  Ct.  195,  denying  recovery  to  one  injured  while  unnecessarily 
using  icy  cross-walk;  Lohman  ▼.  McManus,  23  Pa.  C<>.  Ct.  497,  9  Pa.  Disi.  R.  223, 
Iiolding  that  party  is  negligent  if,  with  knowledge  that  road  is  dangerous,  he  per- 
mits driver  to  take  him  over  it;  Devlin  v.  Beacon  Light  Co.  44  W.  N.  C.  340; 
Kunkle  v.  Lancaster,  24  Lane  L.  Rev.  93, — to  point  that  it  is  negligence  to  brave 
known  danger  on  highway;  Shaw  v.  Conshohocken,  20  Montg.  Co.  L.  Rep.  174, 
to  same  effect. 

Cited  in  reference  note  in  50  A.  R.  46,  on  liability  of  city  for  injury  from  icy 
sidewalk. 

Cited  in  note  in  131  A.  8.  R.  534,  on  purposes  for  which  highways  may  not  be 


Distinguished  in  Carr  v.  Easton,  142  Pa.  189,  21  Atl.  822,  28  W.  N.  C.  77,  48 
Phila.  Leg.  Int.  346,  holding  traveller,  not  appreciating  dangers  of  highway,  not 
necessarily  negligent  in  using  it. 
Proximate  and  remote  cause  of  injury. 

Cited  in  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  374,  66  N.  B. 
917;  Ewing  v.  Pittsburgh,  C.  C.  ft  St  L.  R.  Co.  147  Pa.  40,  80  A.  S.  R.  709,  14 
L.R.A.  666,  23,  Atl.  340,  29  W.  N.  C.  248;  Chittick  v.  Philadelphia  Rapid  Transit 
Co.  224  Pa.  13,  22  L.R.A.(N.S.)  1073,  73  Atl.  4;  Butterman  v.  McClintic-Marshal 
Constr.  Co.  206  Pa.  82, 55  Atl.  839, — to  point  that  result  must  occur  in  natural  and 
probable  course  of  events;  Mankey  v.  Chicago,  M.  ft  St  P.  R.  Co.  14  S.  D.  468,  85 
N.  W.  1013,  holding  that  railroad,  failing  to  give  statutory  signals,  is  only  liable 
for  accidents  resulting  from  such  failure;  Southern  R.  Co.  v.  Webb,  116  Ga.  152, 
59  L.R.A.  109,  42  S.  E.  395,  to  point  that  wrongdoer  is  liable  for  such  conse- 
quences of  his  act  as  he  ought  to  have  foreseen ;  Lawrence  v.  Heidbreder  Ice  Co. 
119  Mo.  App.  316,  93  S.  W.  897,  holding  that  master,  requiring  servant  to  use  de- 
fective machine,  must  know  that  it  is  likely  to  injure  him;  Ramsbottom  v.  At- 
lantic Coast  Line  R.  Co.  138  N.  C.  38,  50  S.  E.  448,  to  point  that  cause  is  proxi- 
mate, vrhere  man  of  ordinary  prudence  could  have  foreseen  that  the  result  was 
probable;  Bowers  v.  East  Tennessee  ft  W.  K.  C.  R.  Co.  144  N.  C.  684,  12  L.R.A. 
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(N.S.)  446,  57  S.  E.  453,  holding  railroad  permittiDg  storing  of  lumber  near  its 
right  of  way,  not  liable  for  burning  of  building  by  fire  spreading  through  such 
lumber  from  remote  property;  Behling  v.  Southwest  Pennsylvania  Pipe  Lines, 
160  Pa.  359,  40  A.  S.  R.  724,  28  Atl.  777;  Mack  v.  Lombard  &  S.  Streets  Pass. 
R.  Co.  20  Phila.  207,  47  Phila.  Leg.  Int.  26,  8  Pa.  Co.  a.  305,— holding  that  ques- 
tion of  proximate  cause  is  for  court  where  facts  are  undisputed;  Riale  v.  Old 
Guard  Mut.  Fire  &  Storm  Ins.  Co.  14  Pa.  Dist.  R.  639,  10  North.  Co.  Rep.  9,  22 
Lane.  L.  Rev.  98,  holding  same;  Haverly  v.  State  Line  ft  S.  R.  Co.  135  Pa.  50, 
20  A.  S.  R.  848,  19  AtL  1013,  21  Pittsb.  L.  J.  N.  S.  130,  47  Phila.  Leg.  Int.  336, 
26  W.  N.  C.  321,  submitting  question  of  proximate  cause  to  jury,  where  heavy 
wind  arose,  fanned  up  smouldering  fire  and  carried  it  to  adjoining  property; 
VaUo  ▼.  United  States  Exp.  Co.  147  Pa.  404,  30  A.  S.  R.  741,  14  L.R.A.  743,  23 
Atl.  594,  29  W.  N.  C.  423,  holding  that  throwing  of  trunk  is  cause  of  accident 
where  person,  suddenly  frightened  thereby,  falls  over  another  trunk  lying  on  side- 
walk; Belles  ▼.  Jackson,  4  Pa.  Dist.  R.  194,  holding  that  general  rule  as  to  proxi- 
mate cause  applies  in  actions  for  injuries  to  children  employed  in  violation  of 
factory  act;  Boatwright  v.  Chester  ft  M.  Electric  R.  Co.  40  W.  N.  C.  330,  4  Pa. 
Super.  Ct.  284,  denying  recovery  to  one  injured  by  his  horse  taking  fright  at 
noises  made  by  passengers  on  defendant's  cars. 

Cited  in  reference  note  in  90  A.  D.  59,  on  liability  of  railroad  company  for  in- 
juries due  to  defective  or  obstructed  crossing. 
Liability  for  accidents  due  to  horses  taking  fright. 

Cited  in  Louisville  ft  N.  R.  Co.  v.  Vantant,  158  Ala.  527,  48  So.  389,  holding 
that  court  cannot  judicially  know  that  hand  car  was  object  calculated  to  frighten 
horses;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Stanger,  7  Ind.  App.  179,  32  N.  E.  209, 
sustaining  verdict  for  one  whose  horse  was  frightened  by  unnecessary  and  negli- 
gent blowing  of  locomotive  whistle;  Keeley  Brewing  Co.  v.  Parnin,  13  Ind.  App. 
588,  41  N.  E.  471,  holding  that  complaint  must  aver  that  acts  complained  of  as 
frightening  plaintiff's  horse  would  frighten  horse  of  ordinary  gentleness;  HascI 
V.  People's  Pass  R.  Co.  132  Pa.  96,  18  Atl.  1116,  47  Phila.  Leg.  Int.  119;  Yingst 
V.  Lebanon  ft  A.  Street  R.  Co.  167  Pa.  438,  31  Atl.  687,  36  W.  N.  C.  320,— holding 
railway  not  liable  merely  because  plaintiff's  horse  takes  fright  at  sight  of  its  car ; 
McKinney  v.  United  Traction  Co.  19  Pa.  Super.  Ct.  362,  holding  that  one  injured 
by  his  horse  taken  fright  at  car  must,  to  recover,  establish  railway's  negligence 
by  affirmative  testimony;  Schillinger  v.  Verona,  85  Wis.  589,  55  N.  W.  1040,  to 
point  that  horses  of  ordinary  gentleness  may  become  frightened  at  object  not 
constituting  an  insufficiency  in  highway  naturally  calculated  to  frighten  such 
horses. 

Cited  in  reference  note  in  90  A.  D.  58,  on  liability  of  railroad  company  to  one 
injured  in  highway  by  negligent  operation  of  its  line. 

Distinguished  in  Amer  v.  Conestoga  Traction  Co.  24  Lane.  L.  Rev.  105,  sus- 
taining verdict  for  one  injured  by  his  horse  taking  fright  at,  and  being  struck  by, 
car  running  at  excessive  speed. 
—  Effect  of  skittish  nature  of  horse. 

Cited  in  PioUet  ▼.  Simmers,  106  Pa.  95,  51  A.  R.  496,  holding  that  defendant 
may  show  that  horses  which  were  frightened  were  skittish ;  Geiger  v.  Perkiomen 
ft  R.  Tump.  Road,  4  Pa.  Dist.  R.  Ill,  28  L.RJL.  458,  to  point  that  mere  eccen- 
tricities of  horses  ought  not  to  regulate  rights  of  public  in  highways. 
Precautions  taJcen  after  accident  as  evidence  of  prior  negligence. 

Distinguished  m  Baran  v.  Reading  Iron  Co.  202  Pa.  274,  51  Atl.  979,  holding 
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evidence  of  precautions  taken  after  accident,  inadmissible  to  prove  prior  negli- 
gence. 

When  interest  may  be  reooTered  as  damaf^ea. 

Cited  in  Plymouth  Twp.  v.  Graver,  126  Pa.  24,  11  A.  S.  R.  867,  17  Atl.  249, 
24  W.  N.  C.  220,  46  Phila.  Leg.  Int.  335,  20  PitUb.  L.  J.  N.  S.  42,  holding  that, 
though  interest  may  not  be  had  in  action  for  injury  to  horse,  jury  may  consider 
time  that  has  elapsed  since  injury;  Richards  v.  Citizens'  Natural  Gas  Go.  130 
Pa.  37,  18  Atl.  600,  26  W.  N.  C.  61,  20  Pittsb.  L.  J.  N.  S.  193,  47  Phila.  Leg.  Int 
133,  holding  interest  as  such,  not  recoverable  in  actions  of  tort;  Klages  v.  Phila- 
delphia &  R.  Terminal  Co.  160  Pa.  386,  28  Atl.  862,  34  W.  N.  C.  171,  24  Pittsb. 
L.  J.  N.  S.  389,  holding  interest  as  such,  not  allowed  on  damages  in  condemnation 
proceedings;  Louisville  &  N.  R.  Co.  v.  Northington,  91  Tenn.  36,  14  L.RA.  548, 
17  S.  W.  882,  holding  that  interest  cannot  be  included  in  recovery  of  damages 
for  personal  injuries. 

Cited  in  notes  in  18  L.R.A.  449,  on  interest  on  sum  allowed  as  damages  for  per- 
sonal injuries;  28  L.R.A.(N.S.)  41,  69,  73,  on  interest  on  imliquidated  damages. 
When  question  of  exemplary  damages  may  be  submitted  to  Jnry. 

Cited  in  Eisenhart  v.  Ordean,  3  Colo.  App.  162,  32  Pac.  495;  Philadelphia  Trac- 
tion Co.  V.  Orbann,  119  Pa.  37,  12  AtL  816,  21  W.  N.  C.  76,  46  Phila.  Leg.  Int. 
155, — holding  it,  error  to  leave  question  of  exemplary  damages  to  jury  where  evi- 
dence warrants  no  such  damages. 

49  AM.  REP.  686,  BRUCE  v.  REED,  104  PA.  408. 

Responsibility  of  newspaper  proprietors  and  editors  for  libelous  artfcles. 

Cited  in  GraybiU  v.  De  Young,  140  CaL  323,  73  Pac  1067,  to  point  that  puni- 
tive damages  may  be  had  against  newspaper  proprietor  ignorant  of  libelous  pub- 
lication; Com.  V.  Root,  16  Pa.  Dist.  R.  441,  holding  that  all  persons  connected 
^vith  libelous  publication  as  owners  or  managers  are  liable  therefor. 

Cited  in  notes  in  15  A.  S.  R.  335,  on  liability  of  proprietor  of  newspaper  for 
libel;  16  A.  8.  R.  341,  on  elements  increasing  or  mitigating  damages  for  news- 
paper libel ;  101  A.  S.  R.  753,  on  liability  of  publisher  in  exemplary  damages  for 
libelous  publication  inserted  by  employee;  26  L.R.A.  779,  on  liability  of  news- 
paper proprietor  for  libel  published  without  his  consent. 

Distinguished  in  Folwell  v.  MUler,  10  L.R.A.(N.S.)  332,  76  C.  C.  A.  489,  145 
Fed.  495,  7  A.  ft  E.  Ann.  Gas.  456,  holding  newspaper  editor,  not  liable  for  arti- 
cle published  during  his  absence;  Com.  v.  Rovnianek,  12  Pa.  Super.  Gt.  86,  hold- 
ing presumption  that  proprietor  is  liable  for  publication  in  his  paper  of  criminal 
libel,  rebuttable  by  proof  of  his  absence  and  that  he  had  given  instructions  to 
publish  nothing  of  prosecutor. 

40  AM.  REP.   590,  EDMUND80N  t.  WRAOO,   104  PA.   500. 
Computation  of  time. 

Cited  in  Scheibner  v.  Baer,  4  Pa.  Dist  R.  633;  Killan  v.  Rishell,  14  Pa.  Dist.  R. 
374, — folding  that  first  day  is  to  be  excluded  in  computing  time;  Shults  t.  Gohn, 
22  Lane.  L.  Rev.  803,  16  Pa.  Dist.  R.  62,  excluding  day  on  which  snmmons  was 
issued  in  computing  interval  allowed  for  the  return. 

Cited  in  notes  in  46  A.  R.  414,  on  computation  of  time  prescribed  in  statutory 
enactments;  49  L.R.A.  202,  on  eonstmction  of  term  "within"  a  designated  period 
in  computation  of  time;  49  L.RJL  214^  on  rule  as  to  first  and  last  days  in  com- 
putation of  time  as  to  statute  of  ttBltotions  in  civil  actions. 
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Distingaished  in  Sock's  Estate,  15  Pa.  Super.  Ct.  281,  9  Pa.  Dist  R.  101,  hold- 
ing that  August  tenth  is  not  full  calendar  month  from  Julj  eleventh. 

—  Where  ^^last  day"  falls  on  Sunday. 

Cited  in  Owen  ▼.  Howard  Ins.  Co.  87  Ky.  671,  10  S.  W.  119,  sustaining  action 
brought  on  insurance  policy  on  Monday  where  time-limit  expired  on  Sunday; 
Johnston  ▼.  New  Omaha  Thomson-Houston  Electric  Light  Co.  86  Neb.  165,  125 
N.  W.  163,  20  A.  ft  E.  Ann.  Cas.  1314,  sustaining  filing  of  transcript  on  Monday 
where  time-limit  expired  on  Sunday;  Lutz's  Appeal,  124  Pa.  273,  16  Atl.  858, 
23  W.  N.  C.  617,  46  Phila.  Leg.  Int  335,  holding  that  scire  facias  may  be  sued 
out  on  Monday  when  judgment  expires  on  Sunday. 

Cited  in  notes  in  78  A.  S.  R.  377,  on  exclusion  of  Sunday  in  computation  of 
time;  14  L.RJ^.  122,  on  extension  of  statutory  time  where  last  day  falls  on  Sun- 
day ;  49  L.RwA.  204,  on  rule  as  to  first  and  last  days  in  computation  of  time  when 
Sunday  or  a  holiday  is  the  first  or  last  day. 

40  AM.  REP.  592,  McQUEEN'S  APPBAIj,  104  PA.  506. 
Idablllty  of  creditor  for  loss  of  collateral  security. 

Cited  in  Hawley  Bros.  Hardware  Co.  v.  Brownstone,  128  Cal.  648,  56  Pac.  468, 
holding  that  pledgor  may  counterclaim  value  of  securities  against  which  pledgee 
has  negligently  permitted  limitations  to  run;  Scott  ▼.  First  Nat.  Bank,  5  Ind. 
Terr.  292,  68  L.RwA.  488,  82  S.  W.  751,  holding  creditor,  permitting  securities  to 
be  entirely  lost,  liable  therefor  to  debtor;  Warburton  ▼.  Trust  Co.  169  Fed.  974, 
to  same  point;  Dean  ▼.  Church,  3  Lack.  Leg.  News,  234,  to  same  point;  Farm 
Invest.  Co.  v.  Wyoming  College  ft  Normal  School,  10  Wyo.  240,  68  Pac.  561,  hold- 
ing that  creditor  receiving  third  person's  notes  as  security  must  exercise  ordinary 
diligence  to  preserve  their  value. 

Cited  in  reference  note  in  35  A.  S.  R.  817,  on  diligence  in  collecting  oollateral 
security. 

Cited  in  notes  in  79  A.  D.  603,  on  pledgee's  remedy  upon  pledge  of  commercial 
paper;  32  A.  S.  R.  719,  on  duties  of  holder  of  collateral  security. 
"When  party  may  shift  his  ground  in  legal  proceedings. 

Cited  in  Taylor  v.  Crook,  136  Ala.  354,  96  A.  S.  R.  26,  34  So.  905,  holding  that 
party,  having  appeal  dismissed  because  decree  was  not  final,  may  not  afterwards 
assert  that  it  was  final;  Lackmann  v.  Kearney,  142  Cal.  112,  75  Pac  668,  sus- 
taining assertion  of  claim  inconsistent  with  one  previously  asserted  unsuccess- 
fully; Fisher  v.  Denver  Nat.  Bank,  22  Colo.  373,  45  Pac.  440,  to  point  that  party 
may  not  shift  his  ground  in  subsequent  suit  to  injury  of  his  opponent;  United 
Oil  ft  Qas  Co.  V.  Alberson,  43  Ind.  App.  626,  88  N.  £.  359,  holding  that  party 
eannot  procure  judgment  against  one  party  and  then  procure  one  for  same  matter 
against  another,  upon  inconsistent  state  of  facts;  Shebel  v.  Patterson,  5  Kulp, 
153,  holding  that  party  may  not,  after  choosing  appropriate  legal  remedy,  resort 
to  another  and  inconsistent  one. 

Distinguished  in  Bolton  Mines  Co.  v.  Stokes,  82  Md.  50,  31  L.RJL  789,  33  Atl. 
491,  holding  that  one  may  claim  purchase  price  of  goods  sold,  after  discontinuing 
before  judgment  suit  in  replevin. 

40  AM.  REP.  506,  KINO  v.  YOUNG,  76  MB.  76. 
Ownership  of  flats. 

Cited  in  Fowler  v.  Wood,  78  Kan.  511,  117  A.  S.  R.  584,  6  L.R.A.(N.8.)  162, 
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85  Pac.  763,  to  point  that  owner  of  shore  owns  mussel-bed  forming  at  distance 
therefrom;  Marshall  t.  Walker,  93  Me.  532,  45  Atl.  497;  Whitmore  v.  Brown,  102 
Me.  47,  120  A.  S.  R.  454,  9  L.R.A.(N.S.)  454,  65  Atl.  516,— to  point  that  pa^a 
ownership  of  flats  is  subject  to  the  j\js  publicum,  as  complete  as  his  ownership 
of  upland ;  Babson  ▼.  Tainter,  79  Me.  368,  10  Atl.  63,  holding  that  flats  forming 
between  mainland  and  nearby  island  are  owned  by  owner  of  mainland;  Chase  t. 
Cochran,  102  Me.  431,  67  Atl.  320,  holding  that  owner  of  flats  has  in  them  estate 
in  fee  and  may  maintain  trespass  q.  o.  f.  for  injury  to  his  possession. 
Cited  in  note  in  19  A.  S.  R.  234,  on  rights  of  littoral  proprietors  to  flats. 

—  Of  shore. 

Cited  in  Snow  t.  Mt  Desert  I.  Real  Estate  Co.  84  Me.  14,  30  A.  S.  R.  331,  17 
LJI.A.  280,  24  Atl.  429,  holding  that  terms  of  deed  were  such  that  title  to  low- 
water  mark  passed  by  eouTeyance  of  land  lying  on  seashore. 

Cited  in  notes  in  42  IaRJ^.  513,  on  effect  of  bounding  grant  on  tidal  waters; 
45  LJUL  242,  on  conflicting  rights  of  owner  and  public  as  to  land  between  high, 
and  low  water  mark;  58  L.RJL.  198,  on  what  constitutes  accretion  to  shore  lands; 
23  £.  R.  C.  185,  on  riparian  rights,  titles,  and  boundaries. 
What  are  Islands. 

Cited  in  Babson  ▼.  Tainter,  79  Me.  368,  10  AtL  63,  holding  two  acre  parcel  of 
land,  consisting  mostly  of  rocks  and  ledges  and  unfit  for  habitation  of  man,  an 
island. 

Cited  in  note  in  6  L.R.A.(N.S.)  194,  on  right  to  island  attached  to  shore  by 
accretion. 

40  AM.  REP.  508,  SMITH  t.  J0NE»,  76  MB.  1S8. 

PrWilege  from  arrest. 

Cited  in  Winchester  t.  Everett,  80  Me.  535,  6  A.  S.  R.  228,  1  Ii.RJL  425,  15 
Atl.  596,  holding  yiolation  of  personal  privilege,  no  ground  for  action  for  false 
imprisonment;  Brower  t.  Tatro,  115  Mich.  868,  73  N.  W.  421,  to  point  that  party 
waives  his  privilege  from  arrest  by  failing  to  claim  it  promptly;  State  v.  Buck, 
62  N.  H.  670,  holding  one  procuring  arrest  of  witness,  guilty  of  contempt;  Kreiser 
V.  Scofield,  10  Misc.  350,  31  N.  T.  Supp.  23,  24  N.  Y.  Civ.  Proc.  Rep.  170,  holding 
common-law  action  for  false  imprisonment,  not  maintainable  for  arrest  of  privi- 
leged person  ;Higgin8  v.  Dewey,  27  Abb.  N.  C.  81,  14  N.  Y.  Supp.  894,  to  same 
point;  State  ex  reL  Isenring  v.  Polacheck,  101  Wis.  427,  77  N.  W.  708,  holding 
that  arrest  of  legislator  while  constitutionally  exempt  is  not  a  nullity. 

Cited  in  reference  notes  in  77  A.  D.  404,  405,  on  privilege  of  witness  from  ar- 
rest; 6  A.  S.  R.  233,  on  liability  for  arrest  on  civil  process  of  witness  privileged 
from  arrest. 

Cited  in  note  in  86  A.  8.  R.  406,  on  what  is  abuse  of  criminal  process. 

—  Right  to  serve  with  process  one  coming  into  state  as  a  witness. 

Cited  in  reference  notes  in  59  A.  R.  844,  on  privilege  of  party  from  suit  while 
returning  from  trial;  25  A.  S.  R.  584,  on  witness's  exemption  from  service  of  pro- 
cess. 

Cited  in  notes  in  25  L.RJ^.  731,  732,  on  privilege  of  nonresident  witnesses  from 
suit;  25  L.R.A.  722,  723,  on  nature  of  privilege  of  nonresident  witness  from  suit; 
25  L.R.A.  727,  on  extent  and  limit  of  privilege  of  nonresident  witness  from  suit; 
25  L.R.A.  722,  on  reason  of  privilege  of  nonresident  witness  from  suit;  25  L.Rjl. 
734,  735,  on  enforcement  of  privilege  of  nonresident  witnesses  from  suit;  25 
L.RA.  735,  on  waiver  of  privil^e  of  nonresident  witnesses  from  suit. 
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Distinguished  in  Wilson  v.  Donaldson,  117  Ind.  356,  10  A.  S.  R.  48,  3  L.R,A. 
266,  20  N.  E.  250,  holding  that  plaintiff  may  not  serve  with  summons  one  coming 
into  state  as  witness. 

40  AM.  KEP.  601,  STROUT  t.  PACKARD,  76  ME.  148. 
When  deoIaraUons  of  one  person  are  evidence  against  another. 

Cited  in  Ford  ▼.  State,  112  Ind.  373,  14  N.  E.  241,  holding  declarations  of  one 
defendant,  not  evidence  against  others  where  gravamen  of  offense  is  not  con- 
spiracy. 

Civil  conspiracy. 

Cited  in  Severinghans  v.  Beckman,  9  Ind.  App.  388,  36  N.  E.  930,  holding  that 
law  of  slander,  and  not  law  of  conspiracy,  governs  complaint  charging  conspiracy 
to  slander. 

40  AM.  REP.  606,  SANDERS  v.  OETCHEIili,  76  ME.  1S8. 
\Vhat  constitutes  one's  domicil  or  residence. 

Cited  in  Brittenham  v.  Robinson,  18  Ind.  App.  602,  48  N.  E.  616,  holding  that 
person  may  acquire  domicil  at  place  in  which  he  has  no  intention  of  remaining 
permanently. 

Cited  in  reference  note  in  48  A.  S.  R.  717,  on  reidence  of  students  and  others. 
—  For  voting  purposes. 

Cited  in  Cory  v.  Spencer,  67  Kan.  648,  63  L.R.A.  275,  73  Pac.  920,  holding^ 
that  inmates  of  soldiers'  home  may  acquire  residence  for  voting  purposes;  Berry 
V.  Wilcox,  44  Neb.  82,  48  A.  S.  R.  706,  62  N.  W.  249,  holding  students  regarding 
seat  of  university  as  their  home,  entitled  to  vote  there;  Pedigo  v.  Grimes,  113 
Ind.  148,  13  N.  E.  700,  holding  same;  Re  Erie,  8  Pa,  Dist.  R,  14,  21  Pa.  Co. 
Ct.  473,  holding  circumstances  not  such  as  to  entitle  inmates  of  soldiers'  home 
to  vote  in  district  in  which  home  was  located. 

Cited  in  note  in  23  luRJL  216,  on  acquiring  residence  as  voters  while  students. 
"What  refusal  to  permit  elector  to  vote  is  unreasonable. 

Cited  in  Pierce  v.  Qetchell,  76  Me.  216,  holding  that  refusal  of  election  offi- 
cials to  permit  person  to  vote  because  another  fraudulently  voted  on  his  name  i» 
''unreasonable." 

Cited  in  notes  in  11  LJELA.(N.S.)  603,  on  personal  liability  of  election  officer 
for  rejecting  ballots;  31  L.R.A.(NJ3.)  1108,  on  right  to  damages  for  being  pre- 
vented from  voting. 

40  AM.  REP.  609,  STEVENS  v.  KING,   76  MR   197. 
Extent  of  conTcyances  bounded  by  hodles  of  water. 

Cited  in  Boardman  v.  Scott,  102  Oa.  404,  51  UELA.  178,  30  S.  B.  982,  holding^ 
that  conveyance  bounded  by  artificial  pond  of  long-standing  extends  only  to  low* 
water  mark;  Snow  v.  Mt.  Desert  I.  Real  Estate  Co.  84  Me.  14,  30  A.  S.  R.  331, 
17  LJLA.  280,  24  Atl.  429,  holding  circumstances  and  terms  of  deed  such  as  to 
extend  conveyance  of  land  lying  on  seashore  to  low-water  mark. 

Cited  in  reference  note  in  30  A.  S.  R.  677,  on  waters  and  water  courses. 

Cited  in  notes  in  10  A.  S.  R.  231,  on  rights  of  landowoners  in  navigable  waters 
fronting  their  lands  and  in  the  lands  thereunder;  27  A.  S.  R.  60,  62,  on  linea 
running  along  shore  as  boundary;  51  L.Rji.  179,  on  boundary  on  pond. 
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40  AM.  REP.  611,  CROCKER  v.  McGKEGOR,  76  ME.  282. 
Admissibility  of  CTidence  of  oilier  similar  occurrences. 

Cited  in  Colorado  Mortg.  &  Invest.  Co.  ▼.  Rees,  21  Colo.  435,  42  Pac.  42,  bold 
iog,  in  action  by  ooe  falling  down  alleged  open  elevator  sbaft,  evidence  that  door 
was  open  on  previous  occasions,  admissible  to  prove  its  defective  condition  and 
defendant's  knowledge  thereof;  Thatcher  v.  Maine  C.  R.  Co.  85  Me.  502,  27  Atl. 
519,  holding  evidence  that  other  of  defendant's  locomotives  caused  other  fires, 
admissible  on  question  whether  particular  fire  was  caused  by  locomotive;  Sbea 
V.  Glendale  Elastic  Fabrics  Co.  162  Mass.  463,  38  N.  E.  1123,  holding  evidence 
that  other  employees  were  afl'ected  similarly  to  plaintiff,  admissible  on  ques- 
tion whether  bis  illness  resulted  from  working  in  mill;  McCarragher  v.  Rogers, 
120  N.  Y.  526,  24  N.  E.  812,  holding  evidence  of  another  similar  accident  previ- 
ously occurring,  admissible  on  question  of  machine's  condition. 

Cited  in  reference  note  in  5  A.  S.  R.  117,  on  evidence  of  similar  accidents  from 
same  defect  in  bighway. 

Cited  in  notes  in  57  A.  R.  812,  on  admissibility  in  action  for  injuries,  of  evi- 
dence that  others  safely  passed  danger;  11  £.  R.  C.  240,  243,  245,  on  admissibility 
of  facts  collateral  to  the  issue. 

Distinguished  in  Calcaterra  v.  lovaldi,  123  Mo.  App.  347,   100  S.  W.  675, 
rejecting,  in  action  for  injury  from  barrel  falling  from  window,  evidence  that 
other  barrels  had  previously  fallen  therefrom. 
^  To  prove  tendency  of  particular  object  to  f  ringten  gentle  horses. 

Cited  in  Heinmiller  v.  Winston  Bros.  131  Iowa,  32,  117  A.  8.  R.  405,  6  L.R.A. 
(N.S.)  150,  107  N.  W.  1102;  Bemis  v.  Temple,  162  Mass.  342,  26  LJLA.  254, 
38  N.  E.  970;  Nye  v.  Dibley,  88  Minn.  465,  93  N.  W.  524;  Golden  v.  Chicago 
R.  I.  &  P.  R.  Co.  84  Mo.  App.  59;  Powell  v.  Nevada,  C.  &  0.  R.  Co.  28  Nev.  305, 
82  Pac.  96;  San  Antonio  Edison  Co.  v.  Beyer,  24  Tex.  Civ.  App.  146,  67  S.  W. 
851, — holding  evidence  that  certain  object  frightened  other  gentle  horses,  ad- 
missible upon  question  of  its  tendency  to  frighten  gentle  horses;  Lynn  v.  Hooper, 
93  Me.  46,  47  L.R.A.  752,  44  Atl.  127,  to  same  effect. 

Cited  in  note  in  23  L.R.A.(N.S.)    946,  on  liability  for  discharge  of  steam 
near  street  or  highway  frightening  horses. 
Riglit  of  judge  to  refer  jnry  to  their  experiences. 

Cited  in  Bradbury  v.  Lawrence,  91  Me.  457,  40  Atl.  332,  holding  that,  in  action 
involving  horses,  judge  may  comment  on  their  characteristics  and  authorise  jury 
to  judge  according  to  their  own  experiences. 

40  AM.  REP.  615,  NORTHROP  T.  HAIiB,  76  MK.  806. 
Admissibility  of  hearsay  testimony  as  to  pedigree. 

Cited  in  Champion  r.  McCarthy,  228  111.  87,  11  L.R.A.(N.8.)  1052,  81  K.  E. 
808,  10  A.  &  E.  Ann.  Cas.  517,  holding  declarations  of  supposed  mother  and  of 
members  of  her  family,  admissible  to  establish  parentage  of  illegitimate  child; 
Re  Charles,  33  Pittsb.  L.  J.  N.  8.  219;  Alston  v.  Alston,  114  Iowa,  29,  86  N.  W. 
55, — to  point  that  statements  as  to  pedigree  made  by  relatives  upon  information 
derived  from  others  is  admissible. 

Cited  in  reference  note  in  51  A.  R.  207,  on  declarations  of  deceased  relatives 
as  to  pedigree  as  admissible  in  ejectment. 

Cited  in  note  in  11  B.  R.  C.  333,  384,  on  admissibility  of  declarations  regard- 
ing pedigree  by  deeeased  members  of  the  family. 
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49  AM.  R£P.  620,  STATE  v.  KEXLY,  76  ME.  S81. 
What  oonstitates  time  and  place  of  oommission  of  crime. 

ated  in  RoberBon  y.  State,  42  Fla.  212,  28  So.  427,  holding  that  indictment 
for  murder  need  only  name  county  in  which  mortal  wound  was  inflicted;  State 
▼.  Garrison,  147  Mo.  548,  49  S.  W.  508,  holding  murder  punishable  in  state 
where  mortal  wound  was  inflicted;  Debney  v.  State,  45  Neb.  856,  34  L.R.A. 

851,  64  N.  W.  446,  holding  that  party  is  to  be  tried  under  laws  in  force  at  time 
of  striking  of  mortal  blow;  Moore  v.  State,  37  Tex.  Crim.  Rep.  552,  40  S.  W. 
287,  holding  offense  of  abortion,  punishable  in  county  where  acts  were  committed, 
though  miscarriage  occurred  in  another  county;  Ex  parte  McNeeley,  36  W.  Va. 
84,  32  A.  S.  R.  831,  15  L.R.A.  226,  14  S.  E.  436,  siistaining  statute  providing 
that  if  person  die  within  state  from  blow  received  without  state,  guilty  party 
may  be  punished  as  if  blow  was  struck  within  state. 

Cited  in  reference  note  in  69  A.  S.  R.  359,  on  venue  of  criuK 

Cited  in  notes  in  44  A.  S.  R.  81,  on  place  where  crime  is  committed;  34  L.R.A. 

852,  as  to  time  when  homicide  is  deemed  to  be  committed. 
Jurisdiction  of  territory  owned  by  the  United  States. 

Cited  in  Kelly  ▼.  United  States,  27  Fed.  616,  holding  that  Federal  courts  have 
jurisdiction  over  lands  purchased  as  forts  by  Federal  government  with  state's 
consent;  State  v.  Intoxicating  Liquors,  78  Me.  401,  6  AtL  4,  holding  state  liquor 
laws,  inapplicable  to  territory  ceded  to  Federal  government;  State  v.  Tully,  31 
Mont.  365,  3  A.  &  E.  Ann.  Cas.  824,  78  Pac.  760,  to  point  that  state  courts  have 
no  jurisdiction  over  homicides  committed  on  military  reservations. 

40  AM.  REP.  622,  STATE  ▼.  MAINE  O.  R.  CO.  76  ME.  857. 
]>octrine  of  contributory  negligence. 

Cited  in  Merrill  v.  North  Yarmouth,  78  Me.  200,  57  A.  R.  794,  3  Atl.  575, 
holding  that  plaintiff  has  burden  of  showing  that  one  drowned  upon  overflowed 
highway  was  using  due  care;  Campbell  v.  Eveleth,  83  Me.  50,  21  Atl.  784  (dis- 
senting opinion),  on  question  whether  evidence  showed  negligence  upon  part  of 
employee,  injured  in  working  at  saw;  McLane  v.  Perkins,  92  Me.  39,  43  L.RJ^. 
487,  42  Atl.  255,  holding  that  freedom  from  contributory  negligence  is  not  to  be 
presumed. 

Cited  in  reference  notes  in  52  A.  R.  744,  on  presumption  of  contributory  negli- 
gence; 4  A.  S.  R.  368,  on  burden  of  proof  of  contributory  negligence;  9  A.  S. 
R.  638;  11  A.  S.  R.  900,— on  burden  of  proof  as  to  negligence;  32  A.  S.  R.  377, 
on  presumption  of  negligence  from  occurrence  of  accident. 

Cited  in  note  in  16  L.RJL  267,  on  circumstances  showing  negligence  by  plain- 
tiff. 
^-As  applied  to  persons  struck  by  trains. 

Cited  in  Indiana,  B.  ft  W.  R.  Co.  v.  Greene,  106  Ind.  279,  55  A.  R.  736,  6  N. 
E.  603,  holding  that  freedom  from  contributory  negligence  of  one  lulled  at  rail- 
road crossing  must  be  shown;  Lesan  v.  Maine  C.  R.  Co.  77  Me.  85,  holding  it 
negligence  per  se  to  cross  railroad  track  without  first  looking  and  listening; 
State  V.  Maine  C.  R.  Co.  77  Me.  538,  1  Atl.  673,  holding  that  in  criminal  proceed- 
ing against  railroad,  prosecution  must  show  that  negligence  of  party  injured  at 
Hsrossing  did  not  oontribute  to  accident;  Chase  v.  Maine  C.  R.  Co.  78  Me.  346, 
^  Atl.  771,  denying  recovery  where  injured  party,  without  stopping,  drove  across 
track  in  sleigh,  with  bells  attached;  Smith  v.  Maine  C.  R.  Co.  87  Me.  339,  32 
Atl.  967,  holding  that  fact  of  injury  to  traveler  at  railroad  crossing  is  prima 
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facie  evidence  of  bie  negligence;  Chase  v.  Maine  C.  R.  Co.  167  Mass.  383,  45 
N.  E.  911,  holding  one  driving  across  railroad  track  without  stopping  to  look 
or  listen,  negligent;  Royster  v.  Southern  R.  Co.  147  N.  C.  347,  61  8.  E.  179^ 
holding  it  negligence  to  enter  upon  railroad  track  with  knowledge  that  train 
is  approaching. 

Cited  in  reference  notes  in  1  A.  8.  R.  279,  on  contributory  negligence  barring^ 
recovery  from  railroad  company;  4  A.  8.  R.  239,  on  contributory  negligence  in 
action  for  accidents  on  railroad;  55  A.  8.  R.  292,  on  duty  to  look  and  listen  be- 
fore crossing  railroad  track;  69  A.  8.  R.  934,  on  contributory  negligence  at 
railway  crossings. 

Cited  in  notes  in  90  A.  D.  780,  on  duty  of  traveler  to  assume  existence  of  dan- 
ger at  railroad  crossing;  60  A.  R.  656,  on  contributory  negligence  of  one  injured 
by  train  while  driving  across  track;  4  L.RJl.(N.S.)  347,  on  presumption  of  car<*' 
of  person  killed  at  crossing. 
What  may  be  proved  on  question  of  negligence. 

Annotation  cited  in  Elliot  ▼.  Chicago,  M.  ft  St.  P.  R.  Co.  5  Dak.  523,  3  LJLA. 
363,  41  N.  W.  758,  holding  evidence  as  to  whether  person  was  usually  careful 
or  careless,  inadmissible  on  question  whether  he  was  negligent  at  time  of  ac- 
cident. 
£ffect  of  failure  to  give  warning  of  approach  of  train. 

Cited  in  West  v.  Northern  P.  R.  Co.  13  N.  D.  221,  100  N.  W.  254,  holding 
railroad  failing  to  give  warning  of  approach  of  train  not  liable  where  injured 
party  had  actual  knowledge  of  its  approach. 
Risks  assumed  by  servants. 

Cited  in  Cunningham  v.  Bath  Iron  Works,  92  Me.  501,  43  Atl.  106,  holding  that 
servant  assumes  risk  of  known  dangers. 

Right  to  enter  nolle  prosequi. 

Cited  in  State  v.  Maine  C.  R.  Co.  77  Me.  244,  holding  that  prosecution  may, 
with  leave  of  court  and  over  railroad's  objection,  enter  nolle  prosequi  upon  statu- 
tory  indictment  against  it  for  negligence. 

40  AM.  REP.  6S0,  STATE  v.  BARROWS,  76  ME.  401. 
Right  to  testify  on  trial  of  one's  codefendant. 

Cited  in  Benson  v.  United  States,  146  U.  8.  325,  36  L.  ed.  991,  13  Sup.  a. 
Kep.  60;  Williams  v.  State,  42  Fla.  205,  27  So.  898;  State  v.  Thaden,  43  Minn. 
.325,  45  N.  W.  614;  People  v.  Van  Wormer,  175  N.  Y.  188,  67  N.  E.  299,  17  N. 
Y.  Crim.  Rep.  359, — ^holding  that  on  a  separate  trial,  accused's  codefendant 
may  testify  for  prosecution,  though  indictment  is  still  pending  against  him; 
Wicker  v.  Moore,  79  Neb.  755,  113  N.  W.  148,  holding  that  claimant  whose  in- 
terest is  contingent  and  may  never  take  effect  cannot  maintain  partition;  Mc- 
Ginness  v.  State,  4  Wyo.  115,  31  Pac.  978,  holding  that  one  may  testify  for 
defense  on  separate  trial  of  party  jointly  indicted  with  him. 

49  AM.  REP.   634,  ATWATER  v.  SAWYER,   76  ME.   589. 
Rights  and  duties  of  gnesto. 

Cited  in  reference  note  in  19  A.  8.  R.  584,  on  innkeeper's  guests  and  their  re- 
spective rights,  remedies,  and  obligations. 
Cited  in  note  in  15  L.R.A.  321,  on  compulsory  service  by  innkeepers. 
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40   AM.  RBP.   6S7,  NORTH  CAROIilNA  STATE   L.   INS.   CO.  v.  WIL- 
LIAMS, 01  N.  C.  60. 
Termination  of  contracts  of  a^ncy. 

Cited  in  Abbott  y.  Hunt,  129  N.  C.  403,  40  S.  E.  119;  Raleigh  Real  Estate  & 
Trust  Co.  ▼.  Adams,  146  N.  C.  161,  58  S.  E.  1008,— holding  contract  employing 
real  estate  broker  and  specifying  no  definite  period  for  its  duration,  terminable 
at  will;  Wilmington  v.  Bryan,  141  N.  C.  666,  54  8.  E.  643,  holding  city's  con- 
tract to  employ  attorn^  to  collect  taxes,  upon  percentage  basis,  terminable  at 
will. 

^Oontracta  of  insurance  agents. 

Cited  in  King  y.  Raleigh,  100  Mo.  App.  1,  70  S.  W.  251;  Ballard  y.  Travelers' 
lus.  Co.  119  N.  C.  187,  25  S.  E.  956,— holding  that  agent's  right  to  conmiissions 
on  subsequently  accruing  premiums  terminates  with  his  agency;  Stier  y.  Imperial 
L.  Ins.  Co.  58  Fed.  843;  Soott  y.  Travelers'  Ins.  Co.  103  Md.  69,  63  AtL  377,  7 
A.  &  E.  Ann.  Cas.  1166,— holding  same;  Houghton  y.  Bradley,  113  Mich.  599, 
71  N.  W.  1112,  holding  provisions  of  written  contract  limiting  agent's  right  to 
renewal  commissions  to  his  term  of  service,  not  alterable  by  proof  of  contrary 
custom;  Jaoobson  t.  Connecticut  Mut.  L.  Ins.  Co.  61  Minn.  330,  63  N.  W.  740, 
holding  agent  not  entitled  to  commissions  on  renewal  premiums  paid  after  his 
discharge  for  cause;  Michigan  Mut.  L.  Ins.  Co.  v.  Coleman,  118  Tenn.  215,  100 
S.  W.  122,  holding  agent  discharged  without  cause,  entitled  to  commissions  on 
subsequent  renewal  premiums. 

Cited  in  reference  note  in  50  A.  R.  20,  on  right  of  discharged  insurance  agent 
to  commission  on  premiums  on  policies  procured  by  him. 

40  AM.  BKP.  680,  WOOD  y.  SUGG,  01  N.  G.  08. 

Right  of  rerersloners  or  remaindermen  to  compel  partition. 

Cited  in  Aydlett  y.  Pendleton,  111  N.  C.  28,  32  A.  S.  R.  776,  16  S.  E.  8;  GiUes- 
pie  y.  Allison,  115  N.  C.  542,  20  S.  £.  627,— to  point  that  before  enactment  of 
certain  statute  cotenants  in  remainder  or  reversion  could  not  enforce  compulsory 
partition;  Osborne  v.  Mull,  91  N.  C.  203,  holding  that  partition  cannot  be  had 
of  estates  in  remainder  or  reversion;  Tower  v.  Tower,  141  Ind.  223,  40  N.  E. 
747,  holding  same;  Gillespie  y.  Allison,  117  N.  C.  512,  23  S.  E.  438,  to  point  that 
during  existence  of  dower  estate,  estate  in  reversion  oould  not,  at  common  law, 
be  partitioned. 

Cited  in  note  in  32  A.  S.  R.  780,  on  right  of  contingent  remainderman  or  rever* 
sioner  to  maintain  partition. 
SulRclency  of  petition  for  partition. 

Cited  in  Godwin  v.  Early,  114  N.  C.  11,  18  S.  E.  973,  holding  failure  of  petition 
for  partition  to  allege  possession  not  a  fatal  defect. 

40  AM.  BMP.  641,  BAITY  v.  ORANFILL,  01  N.  G.  208. 
Ri^t  to  attack  yalidlty  of  marriage. 

Cited  in  State  ex  rel.  Setzer  v.  Setzer,  97  N.  C.  252,  2  A.  S.  R.  290,  1  S.  E. 
558,  holding  that  question  of  validity  of  marriage  may  not  be  raised  collaterally 
to  bastardize  children  thereof;  Sims  v.  Sims,  121  N.  C.  297,  61  A.  S.  R.  665,  40 
LJI.A.  737,  28  S.  E.  407,  holding  that  marriage  with  adjudicated  imbedie  i» 
void  ab  initio,  and  may  be  so  declared  at  any  time. 
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40  AM.  R£P.  647,  CLARK  ▼.  WILMINGTON  A  W.  R.  CO.  01  N.  C.  50<. 
KJectlon  of  passenger  for  nonpayment  of  fare. 

CiUd  in  Anderson  v.  Louisville  &  N.  R.  Co.  134  Ky.  343,  120  S.  W.  298,  20 
A.  iL  £.  Ann.  Cas.  920,  holding  that  passenger  is  entitled  to  reasonable  time  in 
which  to  find  his  ticket;  Pickens  t.  Richmond  ft  D.  R.  Co.  1Q4  N.  C.  312,  10 
S.  E.  556,  holding  that  passenger  may  be  expelled  from  train  for  refusal  to 
pay  fare;  Rose  v.  Wilmington  ft  W.  R.  Co.  106  N.  C.  168,  11  S.  E.  526,  holding 
railroad  not  liable  where  conductor  rudely  ordered  female  passenger  to  leave 
train  for  nonpayment  of  fare;  Roseman  v.  Carolina  C.  R.  Co.  112  N.  C.  709,  34 
A.  &  R.  524,  19  LJUL  327,  16  S.  £.  766,  holding  railroad  not  liable  for  death 
from  exposure  of  intoxicated  person  expelled  from  train  for  nonpayment  of  fare. 

Cited  in  note  in  31  L.RJL(N.S.)  992,  on  sufficiency  of  tender  of  fare  to  prevent 
ejection. 
—  Street  of  offer  by  third  person  to  pay  fare. 

Cited  in  Missouri,  K.  ft  T.  R.  Co.  v.  Smith,  81  C.  C.  A.  598,  10  A.  ft  E.  Ann. 
Cas.  939,  152  Fed.  608;  Gates  v.  Quincy,  O.  ft  K.  C.  R.  Co.  125  Mo.  App.  334,  102 
8.  W.  50, — ^holding  that  after  expulsion  has  begun  conductor  need  not  accept 
from  another  the  fare  of  one  who  fraudulently  attempted  to  evade  its  payment; 
Baltimore  ft  O.  R.  Co.  v.  Norris,  17  Ind.  App.  189,  60  A.  6.  R.  166,  46  N.  K 
554;  Randell  v.  Chicago,  R.  L  ft  P.  R.  Co.  102  Mo.  App.  342,  76  8.  W.  493,— 
holding  that  conductor  must  accept  tender  of  other  passengers  to  pay  fare  of  one 
about  to  be  expelled. 
When  relation  of  carrier  and  passenger  exists. 

Cited  in  Qulf,  C.  ft  S.  F.  R.  Co.  v.  Bunn,  41  Tex.  Civ.  App.  603,  95  S.  W.  640, 
holding  that  one  entering  train,  believing  his  ticket  to  be  good,  is  passenger 
until  be  refuses  to  pay  fare  upon  ticket's  invalidity  being  pointed  out. 
What  declarations  form  part  of  res  gestse. 

Cited  in  Pierson  v.  State,  21  Tex.  App.  14,  17  S.  W.  468,  holding  declarations 
of  party  to  transaction  made  shortly  after  its  occurrence,  admissible  as  part 
of  res  geBtm, 

40  AM.  REP.  65S,  STATE  T.  PARTLOW,  01  N.  O.  550. 
Necessity  for  deflnlteness  and  certainty  In  statutes. 

Cited  in  State  ex  rel.  Leslie  v.  Braeken,  154  Ala.  151,  45  So.  841;  SUte  ex 
rel.  Hughes  v.  Reusswig,  110  Minn.  473,  126  N.  W.  279;  Lee  Bros.  Furniture 
Co.  V.  Cram,  63  Conn.  433,  28  Atl.  540,— to  point  that  statute  is  void  unless 
there  Is  a  competent  and  efficient  expression  of  the  legislative  will;  Czarra  v. 
Medical  Supervisors,  25  App.  D.  C.  443,  holding  statute  authorizing  revoeation 
of  physician's  license  for  ''unprofessional  and  dishonorable  conduct,"  void;  Cook 
V.  State,  26  Ind.  App.  278,  59  N.  K  489,  declaring  void  a  statute  which  pro- 
hibited  heavy  hauling  in  "narrow-tired"  wagons,  no  definition  thereof  being 
given;  Re  Hendridcs,  60  Kan.  796,  57  Pac.  965,  declaring  statute  void  because 
of  absolute  contradiction  between  its  principal  provisions;  State  ex  rel.  Crow  v. 
West  Side  Street  R.  Co.  146  Mo.  155,  47  S.  W.  959,  holding  that  statute  must 
prescribe  rule  of  action  intelligibly  expressed;  Hilbum  r.  St.  Paul,  M.  &  M.  R. 
Co.  23  Mont.  229,  58  Pac.  551,  holding  statute  containing  conflicting  provisions, 
with  no  means  of  carrying  either  into  execution,  void;  School  Dist.  v.  Palmer, 

41  Or.  485,  69  Pac.  458,  holding  statute  authorizing  board  to  act  when  "petitioned 
in  manner  hereinafter  prescribed,"  void  where  no  manner  of  petitioning  was 
prescribed. 
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Cited  in  reference  note  in  96  A.  S.  R.  778,  on  holding  statute  inoperative  where 
it  is  impossible  to  absolve  and  dispel  obscurity  as  to  meaning. 

Cited  in  note  in  8  L.R.A.(N.S.)  364,  on  discrimination  as  between  different 
localities  in  respect  to  right  to  sell  intoxicating  liquor. 

Distinguished  in  State  v.  Downs,  116  N.  C.  1064,  21  S.  E.  689,  enforcing  statute 
prohibiting  selling  of  intoxicants  within  certain  radius  of  named  church,  there 
being  but  one  church  of  such  name. 

40  AM.  R£P.  <5S,  PARKS  t.  NASHVILIi£,  G.  A  ST.  L.  R.  CO.  18  Lea.  1» 
Statutory  penalties. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  ▼.  Qill,  54  Ark.  101,  11  LJLA.  452,  15  S. 
W.  18,  holding  that  passenger  may,  though  he  voluntarily  pays  over  charge,  re- 
cover statutory  penalty;  Jolley  v.  Chicago,  M.  &  St.  P.  R.  Co.  119  Iowa,  491,  93 
N.  W.  555,  denying  benefit  of  statute,  imposing  penalty  on  railroad  refusing  to 
redeem  unused  ticket,  to  one  purchasing  ticket  merely  to  redeem  it;  £[ansa» 
City,  M.  &  B.  R.  Co.  V.  Spencer,  72  Miss.  491,  17  So.  168,  holding  that  right  to 
sue  for  penalty  imposed  for  failure  to  erect  cattle  guards  is  continuing  one. 

Cited  in  notes  in  12  L.R.A.(N.S.)  500,  on  motive  of  plaintiff  as  affecting  right 
to  recover  statutory  penalty  from  carrier;  16  E.  R.  C.  550,  on  right  to  recover 
penalty  imposed  upon  prohibited  act. 
—  When  cnmnlatire. 

Cited  in  State  ex  rel.  Barton  County  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  32 
Fed.  722,  holding  that  penalties  are  cumulative  under  statute  imposing  penalty 
"for  each  day"  statute  is  violated;  Wilson  v.  Com.  119  Ky.  769,  82  S.  W.  427, 
holding  that  but  one  conviction  may  be  had  for  the  different  acts  constituting 
illegal  practicing  of  dentistry;  Porter  v.  Dawson  Bridge  Co.  157  Pa.  367,  27 
Atl.  730,  33  W.  N.  C.  267,  24  PitUb.  L.  J.  N.  S.  205,  discouraging  practice  of 
accumulating  penalties  and  suing  for  them  in  one  action;  Gulledge  t.  Missouri 
P.  R.  Co.  3  Tex.  App.  Civ.  Caa.  (Willson)  207,  holding  but  one  penalty,  recover- 
able up  to  time  of  suit  imder  statute  imposing  penalty  for  overcharge  on  freight. 

Distinguished  in  States  v.  Wisconsin  C.  R.  Co.  133  Wis.  478,  113  N.  W.  952,  14 
A.  &  E.  Ann.  Cas.  1061,  imposing  cumulative  penalties  on  railroad  for  viola- 
tiods  of  statute  imposing  penalty  for  "each  and  every  violation." 

40  AM.  REP.  660,  STATE  T.  GARDNER,  IS  LEA,  184. 
Right  to  substitute  copy  of  lost  or  destroyed  Indictment. 

Cited  in  Roberson  v.  State,  45  Fla.  94,  34  So.  294,  holding  that  party  may  be 
tried  on  copy  of  destroyed  indictment;  State  ex  rel.  Null  v.  Circuit  Ct.  20  S.  D. 
122,  104  N.  W.  1048,  holding  it  duty  of  court  to  cause  return  of  lost  indictments 
to  their  proper  custodian. 

40  AM.  REP.  668,  JACKSON  v.  NASHVILIiE,  G.  9b  ST.  Ij.  R.  GO.   18 

liEA,  401. 
Proximate  and  remote  cause  of  injury. 

Cited  in  Selleck  v.  Lake  Shore  &  M.  S.  R.  Co.  58  Mich.  195,  24  N.  W.  774,  hold- 
ing railroad,  not  liable  where  horses  were  frightened  by  passing  train  while  held 
up  by  train  illegally  standing  at  crossing;  Seccombe  v.  Detroit  Electric  R.  Co. 
133  Mich.  170,  94  N.  W.  747,  holding  that  where  car  is  derailed  upon  defective 
track  and  another  car  in  running  backward  to  obtain  relief  collides  with  another 
and  injures  employee,  defective  track  is  not  proximate  cause  of  such  injury; 
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Fuller  y.  Atchison,  T.  &  S.  F.  R.  Co.  106  Mo.  App.  392,  80  S.  W.  914,  holding  rail- 
road, not  liable  to  one  injured  in  passing  over  embankment,  used  because  rail- 
road had  rendered  highway  impassable;  McCandless  v.  Chicago  &  N.  W.  R.  Co.  71 
Mj^iB.  41,  36  N.  W.  620,  holding  railroad's  failure,  upon  laying  its  tracks,  to  re- 
store street  to  its  former  condition,  not  cause  of  accident  to  pedestrian  injured 
upon  horse's  taking  fright  at  passing  train;  Qwyn  y.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  83  C.  C.  A.  648,  155  Fed.  88,  holding  railroad  not  liable  where  one  after 
betaking  himself  from  dangerous  place  at  which  he  was  put  off  train,  returns 
thereto  and  is  injured;  Louisville,  N.  &  G.  S.  R.  Co.  y.  Fleming,  14  Lea,  128,  hold- 
ing injuries  sustained  by  long  walk  unnecessarily  taken  by  one  upon  cold  night 
when  put  off  train,  not  proximate  result  of  his  ejection. 

Cited  in  reference  note  in  1  A.  S.  R.  279,  on  nonliability  where  injury  was  not 
proximate  result  of  defendant's  misconduct. 

Cited  in  notes  in  62  A.  R.  163,  165,  on  necessity  that  negligence  be  proximate 
<;ause  of   injury  to  give  right  of  action  for  damages;    36  A.   S.   R.  816,  on 
necessary  connection  between  defendant's  act  and  plaintiff's  injury. 
Bights  ot  traveler  where  train  blocks  highway. 

Cited  in  Smith  v.  Savannah,  F.  &  W.  R.  Co.  84  Ga.  698,  11  8.  E.  455,  holding 
that  one  may  pass  over  railroad's  enclosed  premises  to  get  around  train  blocking 
highway. 

Cited  in  reference  note  in  90  A.  D.  68,  on  liability  of  railroad  company  to 
one  injured  in  highway  by  negligent  operation  of  its  line. 

40  AM.  RS^".  666,  PAYNB  v.  IVSSTERN  A  A.  R.  CO.  18  LBA,  507. 
Lilablllty  of  one  Interfering  with  another's  business  or  contracts. 

Cited  in  reference  note  in  11  A.  S.  R.  378,  on  right  to  maintain  action  against 
one  interfering  with  contract. 
—  Boycott. 

Cited  in  Guethler  v.  Altman,  26  Ind.  App.  687,  84  A.  S.  R.  313,  60  N.  E.  355, 
holding  action  not  maintainable  against  teacher  maliciously  persuading  pupils 
not  to  patronize  plaintiff;  Brewster  v.  C.  Miller's  Sons  Co.  101  Ky.  368,  38 
L.R.A.  505,  41  S.  W.  301,  holding  aeti<m  not  maintainable  against  members  of 
undertakers'  association  refusing  business  from  one  indebted  to  member;  Mas- 
ter Builders'  Asso.  v.  Domascio,  16  Colo.  App.  25,  63  Pac.  782,  holding  no  action 
maintainable  against  builders'  association  whose  members  refuse  to  bid  in  com- 
petition with  plaintiff;  Atchison,  T.  A  S.  F.  R.  Co.  v.  Brown,  80  Kan.  312,  133 
A.  S.  R.  213,  23  L.R.A.(N.S.)  247,  102  Pac.  450,  18  A.  A  E.  Ann.  Cas.  346. 
holding  that  purpose  must  be  unlawful  in  order  to  constitute  conspiracy;  Bohn 
Mfg.  Co.  v.  Hollis  (Bohn  Mfg.  Co.  v.  Northwestern  Lumbermen's  Asso.)  54  Minn. 
223,  40  A.  S.  R.  319,  21  L.RJI.  337,  55  N.  W.  1119,  holding  agreement  by  asso- 
ciated retail  dealers  not  to  deal  with  wholesaler  selling  direct  to  consumers,  not 
actionable;  Macauley  Bros.  v.  Tierney,  19  R.  I.  255,  61  A.  S.  R.  770,  37  L.R.A. 
455,  33  Atl.  1,  denying  equitable  relief  to  one  to  whom  wholesalers  will  not  sell 
in  consequence  of  associated  dealers'  refusal  to  buy  from  one  selling  to  non- 
member;  Lewis  y.  Huie-Hodge  Ltmiber  Co.  121  La.  658,  46  So.  685,  on  right  of 
person  to  refuse  to  have  business  relations  with  others. 

Distinguished  in  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  429,  90  A.  S.  R.  126, 
57  L.RJL  547,  41  S.  £.  553,  enjoining  combination  of  dealers  from  compelling 
nonmember  to  sell  at  fixed  prices  by  refusing  to  purchase  from  wholesalers  selling 
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to  him;  Standard  Oil  Co.  v.  Doyle,  118  Ky.  662,  111  A.  S.  R.  331,  82  S.  W.  271, 
holding  it,  unlawful  to  break  up  one's  business  by  harassing  his  employees  and 
customers;  State  v.  Van  Pelt,  136  N.  C.  633,  68  L.R.A.  760,  49  S.  E.  177,  1  A.  & 
B.  Ann.  Cas.  496,  holding  it,  not  criminal  for  labor  union  to  put  merchant  oik  "un- 
fair list." 
•—Procuring  discharge  of  employee. 

Cited  in  Boyer  r.  Western  U.  Teleg.  Co.  124  Fed.  246,  holding  that  employer 
may  keep  and  show  to  others  list  of  those  whom  he  discharged  for  belonging  to 
labor  union;  J.  F.  Parkinson  Co.  y.  Building  Trades  Council,  154  Cal.  681,  21 
L.R.A.(N.S.)  660,  98  Pac.  1027,  16  A.  &  E.  Ann.  Cas.  1166,  holding  that  one  who 
ia  under  no  contract  relation  to  another  may  freely  and  without  question  with- 
draw  from  business  relations  with  that  other;  Chipley  ▼.  Atkinson,  23  Fla.  206,  11 
A.  S.  R.  367,  1  So.  934,  holding  action  maintainable  by  employee,  whether  or 
not  employed  for  definite  period,  against  one  maliciously  inducing  his  discharg**. 

Distinguished  in  Lally  v.  Cantwell,  30  Mo.  App.  624,  holding  that  actiaii  will 
lie  for  false  defamatory  statements  inducing  discharge  of  one  employed  for  no 
definite  period. 
Motive  as  alTectlng  legality  of  act. 

Cited  iu  Pepper  v.  Smith,  15  Lea,  551,  holding  motive  of  one  of  petitioners  for 
organization  of  taxing  district  will  not  affect  its  sufficiency. 

Cited  in  notes  in  103  A.  S.  R.  600,  on  motive  and  justification  of  boycotting; 

62  L.R.A.  677,  on  effect  of  bad  motive  to  make  actionable  acts  in  exercise  of  rights 
without  interference  with  legal  rights  of  others;  62  L.R.A.  707,  709,  710,  on  ef- 
fect of  bad  motive  to  make  actionable  an  injury  to  trade  which  otherwise  would 
not  be  actionable. 

—  Of  one  indncing  breach  of  contract. 

Cited  in  Boyson  v.  Thorn,  98  CaL  678,  21  L.RJk.  233,  33  Pac.  492,  holding 
malicious  inducing  of  breach  of  contract,  without  employing  unlawful  means,  not 
actionable. 

Cited  in  notes  in  97  A.  8.  R.  928,  on  insufficiency  of  malicious  motives  alone 
to  sustain  action  for  inducing  one  to  break  his  contract;  62  L.R.A.  683,  on  effect 
of  mad  motive  to  make  actionable  an  injury  to  property  by  causing  breach  of 
contract;  17  E.  R.  C.  364,  on  liability  for  maliciously  inducing  party  to  break 
contract. 

—  Boycott. 

Cited  in  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.,  60  W.  Va.  611,  88 
A.  S.  R.  896,  66  Lit  A.  804,  40  S.  E.  691,  holding  no  action  maintainable  against 
competitor  maliciously  inducing  withdrawal  of  patronage  from  pipe  line. 
l¥hat  is  actionable  libel. 

Cited  in  Cole  v.  Newstadter,  22  Or.  191,  29  Pac.  660,  holding  that  em- 
ployee whose  conduct  is  alleged  as  reason  for  withholding  business  from  em« 
ployers  cannot  maintain  libel  suit. 

—  Boycott  notice. 

Cited  in  Ulery  v.  Chicago  Live  Stock  Exch.  64  111.  App.  233,  holding  notice 
directing  members  of  live  stock  exchange  not  to  deal  with  certain  broker  not 
libelous  per  se;  Reynolds  v.  Plumbers'  Material  Protective  Asso.  30  Misc.  709, 

63  N.  Y.  Supp.  303,  holding  notice  in  pursuance  of  by-law  to  members  of  asso- 
ciation, prohibiting  sale  on  credit  to  member  failing  to  pay  indebtedness  to  an* 
other,  not  libelous. 

Am.  Rep.  Vol.  XDL— 62. 
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Cited  in  reference  note  in  84  A.  S.  R.  317,  on  damages  for  maliciona  posting 
of  notice  forbidding  employees  to  trade  with  designated  person. 
Rules  of  employer  as  part  of  contract  of  employment. 

Cited  in  Pennsylvania  Co.  t.  Whitcomb,  111  Ind.  212,  12  N.  E.  380,  holding 
rules  brought  to  knowledge  of  employee  thereafter  continuing  service  form  part 
of  contract  of  employment. 

49  AM.  REP.  679,  HICKS  T.  IX>V£:iiL,  64  CAIj.  14,  27  PAC.  942. 
Rights  of  vendor  In  contract  for  sale  of  land  npon  default  by  vendee. 

Cited  in  Gates  v.  McLean,  70  Cal.  42,  11  Pac  489;  Snodgrass  v.  Parks,  70  CaL 
65,  21  Pac  429, — to  point  that  vendor  may  bring  ejectment  upon  vendee'd 
refusal  to  comply  with  contract  of  purchase;  Stratton  v.  California  Land  & 
Timber  Co.  86  CaL  353,  24  Pac.  1065,  to  point  that  to  have  one's  interest  in  land 
foreclosed,  complainant  must  establish  his  own  interest  and  defendant's  default; 
Gervaise  v.  Brookins,  156  Cal.  103,  103  Pac.  329,  holding  that  vendee  of  land  who 
has  entered  into  possession,  claiming  under  vendor  and  in  subordination  to  his 
title,  estopped  from  questioning  it. 

Cited  in  reference  notes  in  3  A.  S.  R.  714,  on  ejectment  against  vendee  in  pos- 
session  and  refusing  to  perform;  96  A.  8.  R.  1018,  on  vendor's  right  to  main- 
tain ejectment  against  vendee  defaulting  in  payments. 

Cited  in  notes  in  107  A.  S.  R.  723,  on  vendor's  right  to  recover  possession 
on  default  of  vendee;  107  A.  S.  R.  729,  on  tender  of  performance  by  vendee  as 
defense  to  vendor's  action  to  recover  possession;  107  A.  S.  R.  730,  on  equities 
of  vendee  in  action  by  vendor  to  recover  possession;  18  L.RJ^.  782,  on  whether 
equitable  title  will  support  ejectment;  18  L.RJL  789,  on  right  of  mortgagee  to 
maintain  ejectment. 
Right  of  vendee  in  possession  to  dispute  payment  of  purchase  money. 

Cited  in  Rohrer  v.  Bila,  83  Cal.  51,  23  Pac.  274,  holding  that  vendee  may  not, 
while  retaining  possession  refuse  to  pay  purchase  money;  Coates  v.  Cleaves,  02 
CaL  427,  28  Pac.  580,  holding  vendee  entering  under  contract  of  purchase,  es- 
topped even  after  his  repudiation  of  such  contract  to  deny  vendor's  title; 
McLeod  V.  Bamum,  131  Cal.  605,  63  Pac.  024,  holding  that  mortgagor  may  not» 
while  retaining  possession,  prevent  foreclosure  of  purchase  money  mortgage 
on  ground  of  defective  title;  Dunn  v.  Mills,  70  Kan.  656,  79  Pac  146,  3  A.  &  £. 
Ann.  Cas.  363,  holding  that  vendee  may  not,  while  retaining  possession,  de- 
fend action  for  purchase  money  on  ground  of  defective  title;  Ghirvey  v.  Lashells, 
151  Cal.  526,  91  Pac.  498,  holding  same,  where  vendee  purchased  outstanding  title 
while  in  possession. 

Cited  in  note  in  21  L.R.A.(N.S.)   384,  on  right  of*  grantee  in  possession  to 
question  right  of  grantor  to  collect  purchase  mon^. 
Right  to  equitable  relief. 

Cited  in  Hyde  v.  Mangan,  88  CaL  319,  26  Pac  180;  Doherty  ▼.  Courtney,  150 
Cal.  606,  89  Pac.  434, — holding  that  equitable  title  may  be  set  up  as  defense  to 
action  of  ejectment;  Hannan  v.  McNickle,  82  Cal.  122,  23  Pac  271,  holding  that 
party  must  perform  his  contract  to  avail  himself  of  equitable  defenses;  Alex- 
ander V.  Jackson,  92  CaL  514,  27  A.  S.  R.  158,  28  Pac.  593  (dissenting  opinion),, 
to  point  that  he  who  seeks  equity  must  do  equity;  Rayfield  v.  Van  Meter,  120 
Cal.  416,  52  Pac.  666,  holding  vendee,  refusing  to  comply  with  his  contract,  not 
<^titled  to  recover  payments  made  thereon;  Dondero  v.  O'Hara,  3  Cal.  App.  633, 
86  Pac  985,  on  point  that  equitable  defenses  may  not  be  proved  unless  pleaded. 
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Admissibility  of  testimony  given  on  former  trial. 

Cited  in  Benson  v.  Shotwell,  103  Cal.  163,  37  Pac.  147,  admitting  testimony 
of  absent  witness  taken  upon  former  trial;  Merchants*  Nat.  Bank  v.  Stebbins, 
10  S.  D.  466,  74  N.  W.  199,  admitting  reporter's  transcript  of  testimony  given  on 
former  trial  by  absent  and  deceased  witnesses. 

Cited  in  note  in  81  A.  S.  R.  362,  on  proof  by  stenographer's  notes  as  to  what 
an  absent  or  deceased  witness  said  on  another  or  former  trial. 

Distinguished  in  Reid  v.  Reid,  73  Cal.  206,  14  Pac.  781,  holding  stenographer's 
certified  transcript  of  testimony  given  in  different  suit)  inadmissible  to  contra- 
dict witness. 
Hight  to  Judgment  on  pleadings. 

Cited  in  Johnson  t.  Manning,  3  Idaho,  352,  29  Pac.  101 ;  State  ex  rel.  Perkins 
V.  Sheridan  County,  7  Wyo.  161,  61  Pac.  204, — ^holding  judgment  on  pleadings, 
improper  where  answer  denies  material  allegations  of  petition  or  complaint; 
Finley  v.  Tucson,  7  Ariz.  108,  60  Pac  872,  holding  judgment  on  pleadings,  proper 
where  answer  fails  to  set  up  new  matter  or  deny  allegations  of  complaint; 
Botto  ▼.  Vandament,  67  Cal.  332,  7  Pac.  753,  holding  that  judgment  on  plead- 
ings is  proper  only  where  answer  admits  or  leaves  undenied  material  allegations 
of  complaint. 

Cited  in  reference  note  in  65  A.  S.  R.  245,  on  judgment  on  pleadings. 

Distinguished  in  Cushing  v.  Keslar,  68  Cal.  473,  9  Pac.  659,  upon  point  that 
judgvient  may  be  rendered  on  pleadings  where  answer  leaves  imdenied  material 
allegations. 
WhtLt  constitutes  wsiTer  of  Judgment  pleaded  in  bar. 

Doubted  in  Harding  t.  Harding,  Re  Spencer,  149  Cal.  397,  117  A.  S.  R.  137, 
86  Pac  896,  9  A.  &  E.  Ann.  Cas.  1105,  holding  that  party  waives  no  rights  under 
judgment  pleaded  in  bar  by  contesting  up<m  the  merits. 

49   AM.  HBP.   684,  EX  PARTB  MARKS,   64   CAIj.   29,   28  PAC.    109. 
Conditional  pardons  and  paroles  —  Right  to  impose  condition. 

Cited  in  Re  Prout,  12  Idaho.  494,  6  L.R.A.(N.S.)  1064,  86  Pac.  275,  10  A.  & 
E.  Ann.  Cas.  199,  holding  that  board  of  pardons  may  parole  prisoners  condition- 
ally; People  V.  Marsh,  125  Mich.  410,  84  A.  S.  R.  584,  51  L.R.A.  461,  84  N.  W. 
472,  sustaining  condition  that  pardoned  person  shall  reimburse  county  for  ex- 
penses incurred  in  prosecuting  him;  State  ex  rel.  Davis  v.  Hunter,  124  Iowa,  569, 
104  A.  S.  R.  361,  100  N.  W.  510,  holding  void,  a  provision  that  by  violating  con- 
ditions of  suspension  of  sentence  prisoner  forfeits  "time  off"  earned  for  good  be- 
havior; Ex  parte  Ridley,  3  Okla.  Crim.  Rep.  350,  26  LJRA.(N.S.)  110,  106  Pac. 
549,  holding  that  parole  may  be  revoked. 

Cited  in  reference  note  in  39  A.  S.  R.  587,  on  validity  of  conditional  pardon. 

Cited  in  notes  in  111  A.  S.  R.  113,  on  compliance  with  conditions  in  pardon; 
14  L.ILA.  286,  on  conditional  pardons;  14  L.R.A.  286,  on  what  conditions  in  par- 
don are  allowable;  14  L.R.A.  287,  on  acceptance  of  conditional  pardon;  16  LJLA. 
(N.S.)  306,  as  to  whether  time  prisoner  is  out  on  parole  or  conditional  pardon  is 
to  be  deducted  from  term  of  sentence. 
—  EWect  of  breach  of  condition. 

ated  in  State  v.  Home,  52  Fla.  125,  7  LJl.A.(N.S.)  719,  52  So.  388,  holding 
that  prisoner  may  be  rearrested  upon  his  violating  pardon's  conditions;  Spencer 
v.  Kees,  47  Wash.  276,  91  Pac.  963,  holding  that  governor  may  issue  warrant  re- 
voking pardon  upon  its  conditions  being  broken. 
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Cited  in  notes  in  14  L.RJ^.  288,  on  breach  of  condition  of  pardon;  14  L.R.A. 
288,  on  method  of  enforcement  of  forfeiture  by  breach  of  condition  of  pardon. 

49  AM.  REP.   686,  McGORD  T.  OAKIjAND  QUICK  SIIiVER  MIN.  CO. 

64  CAIi.  1S4,  27  PAC.  86S. 
Extent  to  which  ootenants  mrnj  nse  oommon  property. 

Cited  in  Downing  y.  Rademacher,  133  Cal.  220,  86  A.  8.  R.  160,  65  Pac  386, 
to  point  that  grantee  of  undivided  interest  in  mine  may  work  it;  Scarborough  y. 
Woodill,  7  (M.  App.  39,  93  Pao.  388,  enjoising  one  ootenant  from  cutting  down 
for  fire-wood  cypress  trees  standing  on  boundary  line  between  orange  orchards; 
Russell  V.  Merchants'  Bank,  47  Minn.  286,  28  A.  S.  R.  368,  60  N.  W.  228,  refusing 
to  enjoin,  at  suit  of  grantee  of  one  ootenant,  others  from  continuing  business  of 
brick  making  on  common  property;  Qillum  v.  St  Louis,  A.  &  T.  R.  Co.  6  Tex.  Civ. 
App.  338,  23  S.  W.  717,  holding  that  one  tenant  in  common  may  sell  and  pass 
clear  title  to  marketable  timber;  McDodriU  ▼.  Pardee  &  C  Lumber  Co.  40  W. 
Va.  564,  21  S.  E.  878,  holding  same;  Williamson  y.  Jones,  43  W.  Va.  562,  64 
A.  S.  R.  891,  38  LJUL  694,  27  S.  E.  410,  to  point  that  one  tenant  in  common  may 
work  open  wells. 

Cited  in  notes  in  76  A.  D.  650,  as  to  when  tenant  in  common  is  liable  to  action 
to  recover  share  of  rents  and  profits;  52  A.  S.  R.  933,  on  ootenants  liability  for 
rents  and  profits  of  mine;  91  A.  S.  R.  867,  on  possession  of  common  proper^ 
by  one  cotenant  of  mine;  91  A.  S.  R.  869,  on  operation  of  common  property  by 
one  tenant  in  common  of  mine ;  91  A.  S.  R.  870,  on  right  of  other  cotenant  in  mine 
to  enjoin  operation  by  one;  91  A.  S.  R.  872-^74,  on  right  to  compel  account  from 
cotenant  in  mine  in  possession  of  oommon  property;  91  A.  8.  R.  877,  on  items  of 
account  between  ootenants  of  mine ;  91  A.  S.  R.  880,  on  joinder  of  parties  and  ac- 
tions in  suit  for  accounting  between  cotenants  in  mine;  12  L.RJL  485,  on  right 
of  tenants  in  oommon  to  relief  by  injunction  against  each  other;  1  E.  R.  C.  455, 
on  accounts  between  tenants  in  common. 

Distinguished  in  Hawkins  v.  Spokane  Hydraulic  Min.  Co.  3  Idaho.  241,  28  Pac. 
433,  enjoining  owner  of  minority  interest  from  working  mine  except  in  manner 
directed  by  owner  of  majority  interest. 
What  oonstltntes  waste. 

Cited  in  Anaconda  Copper  Min.  Co.  v.  Butte  k  B.  Min.  Co.  17  Mont.  519,  43 
Pac.  924,  to  point  that  taking  ore  from  mine  is  not  waste;  Chapman  v.  Cooney, 
25  R.  I.  667,  69  AtL  928,  holding  that  what  constitutes  waste  depends  on  the 
particular  circumstances. 

Cited  in  reference  note  in  81  A.  S.  R.  811,  on  waste  by  one  tenant  in  common 
of  mine. 

49   AM.   REP.    700,   PEOPLE  Y.   MARKHAM,    64   OAIi.    167,    SO   PAC. 

610. 
What  oonstltntes  offense  of  bribery. 

Cited  in  State  v.  Miles,  89  Me.  142,  36  Atl.  70,  holding  that  offence  of  bribery 
may  be  complete  without  officer's  carrying  out  the  corrupt  agreement;  State  v. 
Gardner,  88  Minn.  130,  92  N.  W.  629,  holding  that  police  officer  commits  bribery 
when  he  receives  money  upon  promise  not  to  arrest  givers  for  swindling;  State 
V.  Butler,  178  Mo.  272,  77  S.  W.  660,  holding  that  official  cannot  be  bribed  except 
as  to  matters  in  respect  to  which  present  law  requires  him  to  act 
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Cited  in  notes  in  97  A.  D.  714,  on  gist  of  attempt  to  bribe;  997  A.  D.  716,  on 
instances  of  bribery;  116  A.  S.  R.  43,  on  officers  who  may  be  subject  of  bribery. 
SnlBcieiicy  of  indictment  for  bribery. 

Cited  in  People  v.  Edson,  68  Cal.  549,  10  Pac.  192;  People  v.  Seeley,  137  Cal. 
13,  69  Pac.  693, — ^holding  information  for  bribery  following  language  of  statute, 
sufficient. 

Distinguished  in  People  v.  Ward,  110  Cal.  369,  42  Pac.  892,  holding  indictment 
charging  that  defendant  did  "give  a  bribe,"  insufficient. 

Rifirht  to  prove  other  crimes  against  accused. 

Cited  in  People  v.  Webster,  89  Cal.  572,  26  Pac.  1080,  holding  that  where  prose- 
cuting witness  answers  on  cross-examination  that  accused  was  acquitted  upon 
eharge  which  witness  previously  brought  against  him,  he  may  not  state  details 
thereof  on  redirect  examination. 
Impeachment  of  witness. 

Cited  in  reference  note  in  82  A.  S.  R.  27,  on  impeachment  of  witness  by  proof 
of  character. 
IHiat  orders  may  be  appealed  from. 

Cited  in  Sharon  v.  Sharon,  67  Cal.  185,  7  Pac.  456  (dissenting  opinion),  on 
right  to  appeal  from  order  allowing  counsel  fee  and  alimony  pendente  lite;  Peo- 
ple V.  Dolan,  96  Cal.  315,  31  Pac.  107,  holding  order  denying  motion  in  arrest  of 
judgment,  not  appealable. 

Distinguished  in  State  v.  Kingsley,  10  Mont.  537,  26  Pac.  1066,  holding  order 
denying  motion  in  arrest  of  judgment,  appealable. 

49  AM.  HEP.   705,  BARSTOW  T.   SAVAGB  MIN.  OO.   64  OAIj.  S88,   1 

PAC.  S49. 
Rights  of  owner  as  to  property  transferred  without  his  authority. 

Cited  in  Chase  v.  Whitmore,  68  Cal.  545,  9  Pac.  942,  holding  that  depository 
of  nonnegotiable  note  indorsed  in  blank  may  not,  by  transfering  it,  defeat  owner's 
title;  Shafer  v.  Lacy,  121  Cal.  574,  54  Pac.  87,  holding  that  owner,  leaving  jewelry 
with  another  for  safe-keeping,  may  recover  it  from  one  to  whom  such  other 
pledged  it;  Scollans  v.  E.  H.  Rollins  &  Sons,  173  Mass.  275,  73  A.  S.  R.  284,  53 
N.  E.  863,  holding  that  owner's  title  to  municipal  bond  may  not  be  di\e8ted  by 
bona  fide  purchase  from  one  acquiring  it  feloniously. 

Cited  in  notes  in  103  A.  S.  R.  980,  on  titie  acquired  by  bona  fide  purchaser 
of  stolen  property  other  than  negotiable  securities;  10  E.  R.  C.  531,  on  negligence 
or  misplaced  confidence  as  affecting  priority. 

Distinguished  in  Woodsum  v.  Cole,  69  Cal.  142,  10  Pac.  331,  upon  point  that 
third  persons,  dealing  with  one  whom  true  owner  has  clothed  with  apparent  own- 
ership, will  be  protected. 
—  Shares  of  corporate  stock. 

Cited  in  East  Birmingham  Land  Co.  v.  Dennis,  85  Ala.  565,  7  A.  S.  R.  73,  2 
L.R.A.  836,  5  So.  317;  Knox  v.  Eden  Musee  American  Co.  148  N.  Y.  441,  51  A.  8. 
R.  700,  31  L.RJIl.  779,  42  N.  E.  988,— holding  that  bona -fide  purchaser  of  lost 
or  stolen  certificate  of  stock  acquires  no  valid  title;  Farmers'  Bank  v.  Diebold 
Safe  k  Lock  C6.  66  Ohio  St.  367,  90  A.  S.  R.  586,  58  L.RJIl.  620,  64  N.  E.  618, 
holding  same;  Swim  v.  Wilson,  90  Cal.  126,  25  A.  S.  R.  110,  13  L.R.A.  605,  27 
Pac.  33,  holding  broker  innocently  selling  stock  for  thief  and  paying  over  pro* 
•eeds  to  him,  liable  to  owner  for  stock's  value. 


Digitized 


by  Google 


49  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  822 

Cited  in  notes  in  3  A.  6.  R.  200,  on  title  acquired  by  bona  fide  purchaser  of 
stolen  stock  certificate;  103  A.  S.  R.  982,  on  title  acquired  by  bona  fide  purchaser 
of  certificates  of  stock;  13  L.RJk..  605,  on  rights  of  owner  of  stolen  stock  certi- 
ficate; 67  L.R.A.  660,  on  validity  of  pledge  or  other  transfer  of  stock  of  corpo- 
ration when  not  made  in  the  books  of  company  as  against  attachments,  executions, 
or  subsequent  transfers;  34  L.  ed.  U.  S.  656,  on  powers,  duties,  and  liabilities 
of  factors  and  brokers. 

Distinguished  in  Arnold  t.  Johnson,  66  CaL  402,  6  Pac.  796,  holding  valid  title, 
acquired  by  innocent  pledgee  of  one  with  whom  owner  deposited  certificate  of  stock 
indorsed  in  blank. 
Nature  of  certiflcate  of  corporate  stock. 

Cited  in  Graves  v.  Mono  Lake  Hydraulic  Min.  Co.  81  Cal.  303,  22  Pac  665, 
to  point  that  certificates  of  stock  are  not,  though  indorsed  in  blank,  negotiable; 
Craig  V.  Hesperia  Land  &  Water  Co.  113  Cal.  7,  54  A.  S.  R.  316,  35  L.R.A.  306, 
46  Pac  10,  holding  that  corporation's  right  to  enforce  unpaid  assessments  re- 
mains after  transfer  made  upon  corporate  books  to  new  owner;  Spreckles  v.  Ne- 
vada Bank,  113  Cal.  272,  54  A.  S.  R.  348,  33  L.R.A.  459,  45  Pac  329,  holding  that 
pledgee  of  stock  may  have  transaction  entered  on  corporate  books ;  O'Dea  v.  Holly* 
wood  Cemetery  Asso.  164  Cal.  53,  97  Pac.  1,  holding  certificates  of  stock  mere 
evidences  of  holder's  right  to  given  share  in  property  and  franchises. 

Cited  in  reference  note  in  4  A.  S.  R.  759,  on  negotiability  of  certificates  of 
stock. 

49  AM.  REP.  710,  WATERS  T.  RBUBER,   16  NEB.  ••,   19  N.  W.  687. 
Followed  without  discussion  in  Stevens  v.  Barfoot,  13  Ont.  App.  Rep.  366. 

Right  to  bring  replerin  for  honse. 

Distinguished  in  Ellsworth  ▼.  McDowell,  44  Neb.  707,  62  N.  W.  1082,  holding 
that  one  may  not  bring  replevin  for  house  unless  he  has  such  possessory  right  as 
will  sustain  action  of  trespass. 

Right  to  remove  fixtures. 

Cited  in  Eldridge  v.  Hoefer,  45  Or.  239,  77  Pac.  874,  holding  that  tenant,  wrong- 
fully ousted,  has  reasonable  time  within  which  to  enter  and  remove  fixtures. 

Cited  in  reference  notes  in  12  A.  S.  R.  678,  on  structure  erected  on  land  of  an- 
other as  fixture;  13  A.  S.  R.  572,  as  to  whether  building  is  fixture  when  its 
ownership  is  severed  from  the  land;  17  A.  S.  R.  475,  on  right  to  fixtures  as  be- 
tween vendor  and  vendee;  69  A.  8.  R.  343,  on  house  built  on  land  of  another  as  * 
fixture. 

Cited  in  note  in  53  L.R.A.  846,  on  rights  as  to  compensation  for  improvements 
on  land  made  in  good  faith  under  oral  contract  or  gift. 
"When  one,  by  answering,  snbmits  to  conrt's  Jurisdiction. 

Cited  in  Hamilton  v.  Isaacs,  34  Neb.  709,  52  N.  W.  279,  holding  that  by  an- 
swering to  the  merits  party  submits  to  jurisdiction  of  court. 

49  AM.  REP.  716,  HUFF  T.  AMES,  16  NEB.  1S9,  19  N.  W.  6SS. 
Doctrine  of  impntable  negligence. 

Cited  in  Hajsek  v.  Chicago,  B.  &  Q.  R.  Co.  68  Neb.  539,  94  N.  W.  609,  holding 
negligence  of  husband  while  driving  "family  wagon,"  not  imputable  to  wife  riding 
therein;  Loso  v.  Lancaster  County,  77  Neb.  466,  8  L.R.A.(N.S.)  618,  109  N.  W. 
752,  holding  negligence  of  driver  of  private  vehicle,  not  imputable  to  one  riding 
therein. 
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Cited  in  notes  in  8  L.R^.(N.S.)  661,  on  imputing  driver's  negligence  to  his 
wife  when  riding  with  him;  8  L.R.A.(N.S.)  666,  on  imputing  driver's  negligence 
to  infants  of  tender  years  riding  with  hinu 
«—  As  applied  to  parent  and  child. 

Cited  in  Wymore  v.  Mahaska  County,  78  Iowa,  396,  16  A.  S.  R.  449,  6  L.R.A. 
546,  43  N.  W.  264;  Warren  v.  Manchester  Street  R.  Co.  70  N.  H.  362,  47  AtL 
735;  Norfolk  A  W.  R.  Co.  v.  Groseclose,  88  Va.  267,  29  A.  S.  R.  718,  13  S.  K 
454,— 4iolding  parent's  negligence,  not  imputaUe  to  child  in  action  hy  its  person- 
al representatives;  Bottoms  v.  Seaboard  &  R.  R.  Co.  114  N.  C.  699,  41  A.  S.  R. 
799,  25  L.R.A.  784,  19  S.  E.  730,  holding  child's  action,  not  barred  by  parent's 
negligence  in  permitting  it  to  wander  on  railroad  track;  Berry  ▼.  Lake  Erie  & 
W.  R.  Co.  70  Fed.  679;  Jacksonville  Electric  Co.  v.  Adams,  50  Fla.  429,  39  So. 
183,  7  A.  &  E.  Ann.  Cas.  241, — ^holding  same;  Atlanta  &  C.  Air-Line  R.  Co.  v. 
Gravitt,  93  Ga.  369,  44  A.  S.  R.  145,  26  L.R.A.  553,  20  S.  E.  550,  holding  statu- 
tory action  by  mother  for  death  of  child,  not  barred  by  negligence  of  one  to  whom 
father  entrusted  custody  of  child;  Jeifersonvillc  v.  McHenry,  22  Ind.  App.  10,  53 
N.  E.  183,  holding  child's  action,  not  barred  by  parent's  negligence;  Battishill  v. 
Humphreys,  64  Mich.  494,  31  N.  W.  894,  to  point  that  parent's  negligence  is  not 
imputable  to  child. 

Cited  in  reference  notes  in  4  A.  S.  R.  563,  as  to  when  negligence  is  imputed  to 
father  of  infant  child;  12  A.  S.  R.  523;  57  A.  R.  475,—- on  imputation  of  parent's 
negligence  to  child. 

Cited  in  notes  in  49  A.  S.  R.  408,  on  negligence  of  parent  as  defense  to  action 
for  injury  brought  by  or  on  behalf  of  infant;  110  A.  S.  R.  284,  on  imputing  par- 
ent's negligence  to  child  in  action  for  tatter's  benefit;  4  LJRJli.  126,  on  doctrine  of 
imputed  negligence  in  case  of  negligence  resulting  in  injury  or  death  of  child; 
6  L.R.A.  546,  on  imputing  to  child  the  contributory  negligence  of  parent  or  guar- 
dian; 21  I..R.A.  81,  on  contributory  negligence  of  parent  or  custodian  in  permit- 
ting child  to  stray  into  danger  as  bar  to  action  by  child  for  negligent  injuries. 

Distinguished  in  Tucker  v.  Draper,  62  Neb.  66,  54  L.R.A.  321,<  86  N.  W.  917, 
holding  father's  contributory  negligence,  a  defence  to  action  by  him,  as  adminis- 
trator, for  death  of  child. 
•Oare  required  of  children. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Grablin,  38  Neb.  90,  56  N.  W.  796,  holding 
that  law  requires  of  child  only  such  care  as  may  reasonably  be  expected  of  per- 
sons of  its  age. 

Cited  in  notes  in  14  A.  S.  R.  593,  on  negligence  of  infant  as  bar  to  recovery 
for  personal  injuries;  8  L.R.A.  844,  on  care  to  be  exercised  toward  children  to 
Avoid  injuries. 
Negligence  as  a  question  for  Jnry. 

Cited  in  Kremzer  v.  Pittsburg,  C.  C.  &  St  L.  R.  Co.  151  Ind.  587,  68  A.  S.  R. 
252,  52  N.  E.  220  (dissenting  opinion),  upon  point  that  question  of  negligence 
of  child  of  tender  years  is  for  jury;  Lincoln  v.  Walker,  18  Neb.  250,  25  N.  W.  66 
(dissenting  opinion),  to  point  that  question  of  negligence  may  be  left  to  jury 
upon  undisputed  facts;  Missouri  P.  R.  CJo.  v.  Baier,  37  Neb.  235,  55  N.  W.  913, 
holding  that  question  of  existence  of  negligence  is  for  jury;  Omaha  Street  R.  Co. 
T.  Craig,  39  Neb.  601,  58  N.  W.  209,  submitting  to  jury  question  whether  passen- 
ger was  negligent  in  stepping  onto  platform  before  car  fully  stopped;  Tucker  v. 
Draper,  62  Neb.  66,  54  L.RAi.  321,  86  N.  W.  917,  submitting  to  jury  question 
of  negligence  where  child  fell  into  well. 
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49  AM.  REP.  718,  CHICAGO,  ST.  P.  M.  A  O.  R.  CO.  t.  SWANSON,  le 

N£B.  164,  20  N.  W.  198. 
"Who  are  fellow  serrmnts. 

Cited  in  New  Omaha  ThomBon-Hocutiii  Electric  Light  Co.  t.  Baldwin,  62  Nebv 
180,  87  N.  W.  27,  holding  foreman,  not  fellow-servant  of  lineman  under  him; 
Benak  t.  Paxton  &  V.  Iron  Works,  86  Neb.  836,  124  N.  W.  461,  holding  employee 
clothed  by  master  with  authority  to  direct  and  control  another  servant  vice-prin* 
cipal;  Mason  v.  Richmond  A  D.  R.  Co.  Ill  N.  C.  482,  32  A.  S.  R.  814,  18  L.R.A. 
846,  16  S.  E.  698,  to  point  that  one  having  charge  of  work  is  not  fellow-servant 
of  those  employed  under  him;  Anderson  v.  Bennett,  16  Or.  616,  8  A.  8.  R.  311, 
10  Pac  766,  holding  master,  liable  where  foreman  in  charge  of  work  negligently 
directed  employee  to  work  in  dangerous  place;  Cunningham  v.  Union  P.  R.  Co. 
4  Utah,  206,  7  Pac  796,  holding  foreman  of  mine,  not  fellow-servant  of  men  under 
him. 

Cited  in  reference  note  in  60  A.  R.  161,  on  master  and  mate  of  vessel  as  fellow 
servants. 

Cited  in  notes  in  63  A.  R.  47;  1  A.  S.  R.  83,— on  who  are  not  fellow  servants; 
61  L.R.A.  616,  on  vice-principalship  with  reference  to  relative  rank  of  n^ligent 
servant. 

—  On  railroad. 

Cited  in  Bloyd  v.  St.  Louis  A  S.  F.  R.  Co.  68  Ark.  66,  41  A.  8.  R.  86,  22  S.  W. 
1089;  Sioux  City  A  P.  R.  Co.  v.  Smith,  22  Neb.  776,  36  N.  W.  285;  Criswell  v. 
Pittsburgh  C.  A  St  L.  R.  Co.  30  W.  Va.  798,  6  S.  E.  31,— holding  foreman  in 
charge  of  gang  of  railway  laborers,  not  their  fellow-servant;  Walker  v.  Gillett,. 
60  Kan.  214,  62  Pac.  442,  holding  conductor,  not  fellow-servant  of  brakeman  un- 
der him;  Smith  v.  Sioux  City  A  P.  R.  Co.  16  Neb.  583,  19  N.  W.  638,  holding  men 
working  under  foreman,  not  his  fellow-servants ;  Burlington  A  M.  River  R.  Co.  v» 
Crockett,  19  Neb.  138,  26  N.  W.  921,  holding  sub-boss,  under  immediate  control 
of  conductor  in  charge  of  gravel  train,  not  his  fellow-servant;  Chicago,  B.  A  Q. 
R.  Co.  V.  Sullivan,  27  Neb.  673,  43  N.  W.  415,  holding  one,  not  fellow-servant  of 
car-repairer  working  under  him;  Chicago,  B.  A  Q.  R.  Co.  v.  Anderson,  38  Neb. 
112,  56  N.  W.  794,  holding  section-hand,  not  fellow-servant  of  section  boss;  UnioU' 
P.  R.  Co.  V.  Doyle,  50  Neb.  555,  70  N.  W.  43,  holding  sectionhand,  not  fellow- 
servant  of  general  foreman,  having  control  of  work  but  no  power  to  hire  and  dis- 
charge; Clark  V.  Hughes,  61  Neb.  780,  71  N.  W.  776,  holding  brakeman  on  freight 
train,  not  fellow-servant  of  conductor ;  Madden  v.  Chesapeake  A  0.  R.  Co.  28  W. 
Va.  610,  67  A.  R.  695,  holding  engineer,  not  fellow-servant  of  telegraph  operator 
or  of  conductor  upon  another  train. 

Cited  in  notes  in  46  L.RJI.  343,  on  power  of  conductor  to  control  subordinate 
who  was  injured,  as  constituting  former  a  vice  principal;  61  L.RJL  661,  on  em- 
ployees in  control  of  railway  trains  as  vice-principals. 

Distinguished  in  Missouri  P.  R.  Co.  v.  Lyons,  64  Neb.  638,  76  N.  W.  81,  holding 
members  of  different  switching  crews  engaged  upon  same  work,  fellow-servants; 
Kiteberger  v.  Chicago,  R.  I.  A  P.  R.  Co.  4  Neb.  (Unof.)  324,  93  N.  W.  935,  hold- 
ing that  trackman  may  not  rely  entirely  on  foreman  for  protection  from  obvious 
dangers. 

lilability  of  master  for  act  of  fellow  servant. 

Cited  in  notes  in  67  A.  D.  692,  on  liability  of  master  for  injury  to  servant  from 
negligence  of  superior  servant;  61  L.RJL  691,  on  iasuanos  of  orders  by  superior 
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servant  as  oflSeial  act;  17  E.  R.  C.  242,  on  liability  of  master  for  injury  to  servant 

through  negligence  of  another  employee. 

Rights  and  liabilities  of  one  railroad  acquiring  property  of  another. 

Cited  in  Plainview  v.  Winona  &  St.  P.  R.  Co.  36  Minn.  606,  32  N.  W.  746,  hold- 
ing that  railroad,  purchasing  property  of  another  by  virtue  of  statute,  acquirer 
it  subject  to  statute's  terms  and  conditions. 
Statutory  construction. 

Followed  in  Chicago,  K.  A  N.  R.  Co.  v.  Hasels,  26  Neb.  364,  42  N.  W.  93,  upon 
question  of  construction  to  be  given  article  4,  Chapter  72  of  the  Compiled  Statutes 
of  Nebraska. 

What  is  'Mndebtednees.'' 

Cited  in  Bell  v.  Mendenhall,  78  Minn.  67,  80  N.  W.  843,  to  point  that  term 
"indebtedness"  covers  almost  every  kind  of  pecuniary  obligation  originating  m 
contract 
Matters  reviewable  by  appellate  court. 

Cited  in  Bullis  v.  Drake,  20  Neb.  167,  29  N.  W.  202,  holding  that  appellate 
court  only  reviews  matters  ruled  on  by  lower  court;  Norton  v.  Nebraska  Loan 
&  T.  Co.  40  Neb.  394,  68  N.  W.  963,  refusing  to  consider  question  presented  in 
neither  motion  for  new  trial  nor  petition  in  error;  Chicago,  B.  &  0.  R.  Co.  v.. 
Kellogg,  54  Neb.  127,  74  N.  W.  454,  refusing  to  interfere  because  of  misconduct  of 
counsel,  where  trial  court's  attention  was  not  called  thereto  or  any  ruling  made; 
Baker  v.  Racine-Sattley  Co.  86  Neb.  227,  126  N.  W.  687,  holding  that  insuffi- 
ciency of  pleading  cannot  be  raised  for  first  time  on  appeal. 
Sufficiency  of  reply. 

Cited  in  Western  Mattress  Co.  v.  Potter,  1  Neb.  (Unof.)  627,  96  N.  W.  841, 
holding  that  reply  should  show  specifically  what  allegations  of  answer  are  de* 
nied. 

49  AM.  REP.  721,  FABKBIjIj  t.  COOK,  16  NBB.  48S,  20  N.  W.  720. 
"What  are  nuisances. 

Cited  in  SUte  v.  lams,  78  Neb.  678,  11  L.RJL(N.S.)  736,  111  N.  W.  604,  hold- 
ing that  city  may  punish,  as  nuisance,  exhibition  of  stallion  on  public  street. 

Cited  in  reference  note  in  107  A.  S.  R.  225,  on  acts  of  indecent  or  obscene  char-^ 
acter  as  public  nuisance. 

Injunction  against  nuisances. 

Cited  in  Lowe  v.  Prospect  Hill  Cemetery  Asso.  68  Neb.  94,  46  L.R.A.  237,  78 
N.  W.  488,  enjoining  use  of  property  as  cemetery  where  such  use  endangered 
health  of  neighborhood;  Braasch  v.  Cemetery  Asso.  60  Neb.  300,  96  N.  W.  646, 
6  A.  &  B.  Ann.  Cas.  132,  holding  that  cemetery  near  dwellings  will  be  enjoined 
only  upon  clear  proof  of  probable  injury. 

Cited  in  reference  notes  in  49  A.  R.  736,  on  right  to  enjoin  slaughterhouse  as 
nr'sance;  91  A.  S.  R.  68,  on  injunction  against  nuisances. 

Cited  in  note  in  11  L.R.A.(N.S.)  737,  on  right  of  municipality  to  prohibit  keep- 
ing, standing,  or  exhibiting  of  stallions  and  jacks. 

Distinguished  in  Hill  v.  Pierson,  46  Neb.  603,  63  N.  W.  836,  holding  that  gamb- 
ling house  will  not  be  enjoined  at  suit  of  one  not  specially  injured  thereby. 
"When  demurrer  lies  on  ground  of  want  of  legal  capacity  to  use. 

Cited  in  State  ex  reL  Broatch  v.  Moores,  68  Neb.  286,  78  N.  W.  629;  Littleton 
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V.  Burgess,  16  W70.  68,  16  LJLA.(N.S.)  40,  01  Pac.  832,-— holding  that  want  of 
legal  capacity  to  sue,  as  ground  of  demurrer,  refers  to  general  l^;al  disability. 

49  AM.  HEP.  724,  SIOUX  CITY  A  P.  R.  CO.  t.  FINIaAYSON,  16  NEB. 

578,  aO  N.  W.  860. 
Physical  examination  of  plaintiff  in  personal  injury  action. 

Cited  in  Peoria,  D.  &  £.  R.  Co.  v.  Rice,  144  111.  227,  33  N.  E.  061;  Pennsylvania 
Co.  V.  Newmeyer,  129  Ind.  401,  28  N.  E.  860;  May  v.  Northern  P.  R.  Co.  32  Mont 
622,  70  L.R.A.  111,  81  Pac.  328,  4  A.  &  £.  Ann.  Cas.  606,-^olding  that  court  may 
not  compel  plaintiff  in  personal  injury  action  to  submit  to  physical  examination; 
Western  Glass  Mfg.  Co.  v.  Schoeninger,  42  Colo.  367,  126  A.  S.  R.  166,  16  LJLA. 
(N.S.)  663,  04  Pac.  342;  Ottawa  t.  GiUiland,  63  Kan.  166,  88  A.  S.  R.  232,  66 
Pac.  262;  Lane  v.  Spokane  FalU  &  N.  R.  Co.  21  Wash.  110,  76  A.  &  R.  821,  46 
L.R.A.  163,  67  Pac  367,— holding  contra;  Alabama  G.  S.  R.  Co.  t.  Hill,  00  Ala. 
71,  24  A.  8.  R.  764,  0  L.RJL  442,  8  So.  90,  holding  failure  of  trial  court  in  prop- 
er case  to  compel  plaintiff  to  submit  to  physical  examination,  reversible  error; 
Hall  V.  Manson,  00  Iowa,  608,  34  LOLA.  207,  68  N.  W.  022,  holding  defendant,  en- 
titled to  have  female  plaintiff's  injured  foot  and  ankle  measured  in  presence  of 
jury;  Langworthy  v.  Green  Twp.  06  Mich.  03,  64  N.  W.  607,  permitting  plaintiff 
to  exhibit  injured  leg  to  jury;  Stuart  v.  Havens,  17  Neb.  211,  22  N.  W.  410,  re- 
fusing to  compel  plaintiff  to  exhibit  injured  arm  to  physicians  called  by  defendant 
after  arm  was  exhibited  to  jury;  Chadron  v.  Glover,  43  Neb.  732,  62  N.  W.  62, 
holding  that  defendant  must  apply  before  trial  for  appointment  of  physicians  to 
examine  extent  of  plaintiff's  injury;  Davis  v.  School  Dist.  84  Neb.  868,  122  N. 
W.  38,  holding  that  jury  may  base  verdict  as  to  value  of  architect's  services  upon 
their  own  deductions  from  all  of  evidence  before  them;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Huddleston,  161  Ind.  640,  68  A.  S.  R.  238,  36  L.RJI.  681,  46  N.  E.  678, 
ordering  plaintiff  to  produce  before  trial  for  examination  by  physicians  speci- 
mens <^  his  urine;  and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  6  A.  8.  R.  46,  on  defendant's  right  to  have  physical 
examination  of  plaintiff  in  personal-injury  cases;  14  A.  S.  R.  102,  on  discretion 
-of  court  as  to  directing  physical  examination;  68  A.  8.  R.  242,  on  compelling  party 
to  submit  his  person  to  physical  examination;  88  A.  S.  R.  238,  on  physical  exam- 
ination of  parties;  102  A.  8.  R.  672,  on  personal  exhibition  of  injured  part  of 
person  in  action  for  personal  injuries;  104  A.  8.  R.  876^  on  physical  examination 
of  parties  by  order  of  court. 

Cited  in  notes  in  3  A.  8.  R.  666,  on  right  to  compel  party  to  submit  to  physical 
^examination;  68  A.  8.  R.  246,  on  physical  examination  of  parties  by  order  of 
court;  68  A.  8.  R.  248,  as  to  when  an  order  for  physical  examination  of  parties 
should  be  made;  68  A.  8.  R.  240,  on  application  for,  and  conduct  of,  physical  ex« 
amination  of  parties;  3  L.R.A.  808,  on  right  of  court  to  compel  person  suing  for 
injuries  to  sul»nit  to  physical  examination;  14  L.RJL  468,  on  application  of  rules 
as  to  compelling  plaintff  in  suit  to  submit  to  physical  examination;  16  L.R^ 
(N.S.)  664,  667,  as  to  when  refusal  of  order  for  physical  examination  amounts 
to  abuse  of  discretion. 

Distinguished  in  Chicago,  R.  L.  4  T.  R.  Co.  ▼.  Langston,  19  Tex.  Civ.  App.  668, 
47  S.  W.  1027,  holding  that  defendant  msy  have  his  experts  examine,  and  testify 
AS  to,  plaintiff's  injured  leg  already  exhibited  to  jury. 
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Mortality  tables  as  evidence. 

Cited  in  Horst  ▼.  Lewis,  71  Neb.  365,  103  N.  W.  460,  admitting  in  evidence  Car- 
lisle table  of  mortality  after  proper  foundation  was  laid. 

liiability  of  master  to  servant  injured  by  defective  or  dangerous  ap- 
pliances. 

Cited  in  Sapp  v.  Cbristie  Bros.  79  Neb.  701, 113  N.  W.  189,  holding  master,  lia- 
ble to  servant  injured  while  using  defective  appliances  upon  master's  direction 
and  after  his  promise  to  repair  same;  Lee  v.  Smart,  45  Neb.  318,  63  N.  W.  940; 
Dehning  v.  Detroit  Bridge  &  Iron  Works,  46  Neb.  556, 65  N.  W.  186, — ^holding  same; 
St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  651,  61  C.  C.  A.  477,  126  Fed.  495 
(dissenting  opinion) ;  Malm  v.  Thelin,  47  Neb.  686,  66  N.  W.  650, — to  same  point; 
Lincoln  Street  R.  Co.  v.  Cox,  48  Neb.  807,  67  N.  W.  740;  Cudahy  Packing  Co.  v. 
Roy,  71  Neb.  600,  99  N.  W.  231, — ^holding  that  master  is  only  liable  .for  such 
defects  in  appliances  as  ordinary  care  would  disclose;  Kearney  Electric  Co.  v. 
Laughlin,  45  Neb.  390,  63  N.  W.  941,  holding  injuries  from  defective  appliances 
not  among  the  risks  assumed  by  servant. 

Cited  in  notes  in  40  L.RJIl.  789,  on  predication  of  contributory  negligence  from 
gravity  of  risk  incurred  by  remaining  at  work  after  master's  promise  to  remove 
specific  cause  of  danger;  40  L.RJL.  794,  on  nonliability  of  master  for  injury  to 
servant  unless  latter's  continuance  of  work  was  actually  induced  by  master's  prom- 
ise to  protect  from  specific  cause  of  danger;  41  L.R.A.  80,  on  frequency  with 
which  inspection  of  instrumentalities  should  be  made  by  employer;  41  L.RJL 
137,  on  employees  whose  knowledge  is  not  imputed  to  the  master;  49  L.R.A. 
46,  on  effect  of  servant's  continuance  of  work  with  knowledge  of  defects  or  dan- 
ger; 17  E.  R.  C.  240,  on  liability  of  master  for  injuries  to  servant. 
Right  to  order  remittitur. 

Cited  in  Chicago  &  E.  I.  R.  Co.  v.  Cleminger,  77  HI.  App.  186;  Regier  v.  Shreck, 
47  Neb.  667,  66  N.  W.  618, — ^holding  that  where  recovery  is  excessive  judgment 
may  be  affirmed  and  remittitur  ordered. 

Cited  in  reference  note  in  26  L.RJL  387,  on  requiring  remittitur  in  appellate 
eourt  from  verdict  for  excessive  damages. 

Cited  in  note  in  14  L.R.A.  682,  on  excessive  verdicts  in  suits  for  damages  for 
personal  injuries. 
When  instructions  should  be  given. 

Cited  in  South  Omaha  v.  Fennell,  4  Neb.  (Unof.)  427,  94  N.  W.  632,  holding 
that  written  instruction  with  authorities  noted  in  margin  should  be  given  with 
same  erased. 
Error  in  giving  or  refusing  of  instructions. 

Cited  in  Mcaatchey  v.  Anderson,  84  Neb.  783,  122  N.  W.  67;  Hill  v.  State,  42 
Neb.  603,  60  N.  W.  916, — ^holding  that  unless  proper  instructions  were  asked  and 
refused,  mere  non-direction  is  not  reversible  error;  Carleton  v.  State,  48  Neb. 
873,  61  N.  W.  699;  Pjarrou  v.  State,  47  Neb.  294,  66  N.  W.  422,— to  same  point; 
Herzog  v.  Campbell,  47  Neb.  370,  66  N.  W.  424,  holding  submission  of  written  in- 
structions to  jury  with  authorities  noted  thereon,  harmless  error;  Royal  Neigh- 
bors V.  Wallace,  66  Neb.  543,  92  N.  W.  897,  to  point  that  failure  to  give  vague 
and  uncertain  instructions  is  not  error;  South  Omaha  v.  Meyers,  3  Neb.  (Unof.) 
699,  92  N.  W.  743,  holding  that  incompleteness  and  inaccuracy  in  court's  instruo- 
tions  cannot  be  availed  of  unless  proper  instructions  were  submitted  and  refused. 

Distinguished  in  McCleneghan  v.  Omaha  &  R.  Valley  R.  Go.  26  Neb.  628,  18  A* 
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S.  R.  508,  41  N.  W.  350,  holding  evil  of  giving  incorrect  instruction  which  applied 
to  whole  case,  not  cured  by  correct  ones  given  by  court  upon  its  own  motion. 
Consideration  of  all  instructions  on  question  of  error  in  one. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan,  27  Neb.  673,  43  N.  W.  415  (dis- 
senting opinion ) ,  upon  point  that  all  the  instructions  are  to  be  looked  to  ia  de- 
termining whether  any  one  is  erroneous. 

49  AM.  KEP.  731,  BISHOP  T.  MOORMAN,  98  IND.  1. 
Kqnitable  Jurisdiction. 

Cited  in  Walter  v.  Hartwig,  106  Ind.  123,  6  N.  E.  5,  sustaining  action  to  can- 
cel, as  being  cloud  on  title,  illegally  recorded  instrument;  Fitzmaurice  v.  Mosier,. 
116  Ind.  363,  0  A.  S.  R.  854,  16  N.  £.  175,  sustaining  action  to  cancel  note,  where 
payee  refused  to  surrender  it  when  paid;  Wilson  ▼.  Wilson,  124  Ind.  472,  24  N. 
£.  974,  holding  complaint  in  action  to  quiet  title,  sufficient  where  it  alleges  that 
defendant  asserts  an  unfounded  title;  McAfee  t.  Reynolds,  130  Ind.  33,  30  A.  S. 
R.  194,  18  L.ILA.  211,  28  N.  E.  423,  sustaining  equitable  action  by  creditor  to 
have  lien  of  his  judgment  declared  paramount  to  title  of  purchaser  from  debtor's 
administrator;  Seymour  Water  Co.  ▼.  Seymour,  163  Ind.  120,  70  N.  E.  514,  to 
point  that  title  may  be  quieted  against  adverse  claim  based  upon  instrument  void 
on  its  face. 

Cited  in  note  in  11  L.ILA.  68,  on  concurrent  jurisdiction  of  equity  in  cases  of 
fraud. 
—  Injunctions  generally. 

Cited  in  Hatfield  v.  Mahoney,  39  Ind.  App.  499,  79  N.  E.  1086,  holding  that  in- 
junction lies  where  remedy  at  law  is  not  plain  and  adequate;  Ross  v.  Banta,  140 
Ind.  120,  34  N.  E.  865,  to  point  that  injunction  will  not  lie  where  there  is  plain 
and  adequate  remedy  at  law;  Denny  v.  Denny,  113  Ind.  22,  14  N.  E.  593;  Champ 
V.  Kendrick,  130  Ind.  549,  30  N.  E.  787 ;  Chappell  v.  Jasper  County  Oil  &  Gas  Co. 
31  Ind.  App.  170,  66  N.  E.  515;  Stauffer  v.  Cincinnati,  R.  &  M.  R.  Co.  33  Ind. 
App.  356,  70  N.  E.  543, — ^holding  that  injunction  lies  unless  lemedy  at  law  is  aa 
practical  and  as  efficient;  Michener  v.  Springfield  Engine  &  Thresher  Co.  142  Ind. 
130,  31  L.RJL  59,  40  N.  E.  679,  to  same  point;  Xenia  Real  Estate  Co.  v.  Macy, 
147  Ind.  568,  47  N.  E.  147;  Brugh  v.  Denman,  38  Ind.  App.  486,  78  N.  E.  349,^ 
holding  that  injunction  lies  to  prevent  injury  which  is  great,  though  not  irrepara- 
ble; Thomas  v.  Simmons,  103  Ind.  538,  2  N.  E.  203,  holding  that  injunction  lies 
to  prevent  cloud  being  cast  upon  complainant's  title;  Perry  v.  Hamilton,  138  Ind. 
271,  35  N.  E.  836,  dismissing  landlord's  action  to  ^oin  tenant  from  cutting  and 
removing  com  stalks;  Ingle  ▼.  Bottoms,  160  Ind.  73,  66  N.  E.  160,  enjoining  les- 
sor of  coal  mine  from  interfering  with  lessee  in  constructing  railroad  switch 
thereto;  Miller  v.  Bowers,  30  Ind.  App.  116,  66  N.  E.  559,  holding  that  property 
owner  may  have  construction  of  highway  in  manner  different  from  that  provided 
for  by  contract  enjoined;  Hart  v.  Hildebrandt,  30  Ind.  App.  416,  66  N.  E.  173, 
denying  where  statute  provided  adequate  remedy,  injunction  to  prevent  acquire- 
ment of  easement  over  private  property;  Bluffton  v.  Miller,  33  Ind.  App.  521,  70 
N.  E.  989,  holding  that  property  owner  may  restrain  city  from  executing  void 
street  improvement  contract. 

Distinguished  in  Carmel  Natural  Gas  4  Impror.  Co.  v.  Small,  160  Ind.  427,  47 
N.  E.  11,  holding  that  legality  of  election  of  rival  sets  of  eorporate  directors  may 
not  be  tested  by  injunction  proceeding. 
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—  Injunction  against  collection  of  tax. 

Cited  in  Hobbs  v.  Tipton  County,  103  Ind.  675,  3  N.  E.  263,  holding  that  in- 
junction lies  to  restrain  collection  of  taxes  where  the  proceedings  are  void ;  Wells 
County  ▼.  Fahlor,  114  Ind.  176,  15  N.  E.  830,  enjoining  sale  of  property  to  satis- 
fy void  assessment;  Yocum  v.  First  Nat.  Bank,  144  Ind.  272,  43  N.  E.  231,  hold- 
ing that  injunction  lies  against  illegal  and  void  tax. 

Distinguished  in  Smith  v.  Smith,  159  Ind.  388,  65  N.  E.  183,  holding  that 
suit  to  enjoin  county  auditor  from  entering  illegal  assessment  on  the  tax  dupli- 
cate is  premature. 

—  Injunction  against  Judicial  sale  generally. 

Cited  in  Shanklin  v.  Sims,  110  Ind.  143,  11  N.  E.  32,  holding  that  owner  or 
mortgagee  may  have  sale  under  execution  upon  judgment,  which  is  not  a  lien  up- 
on the  land,  enjoined;  Scobey  v.  Walker,  114  Ind.  254,  15  N.  E.  674,  holding  that 
owner  of  land  may  have  its  threatened  sale  upon  execution  issued  against  anoth- 
er enjoined;  Petry  v.  Ambrosher,  100  Ind.  510,  holding  same;  Zimmerman  v. 
Makepeace,  152  Ind.  199,  62  N.  E.  992,  holding  that  execution  sale  which  would 
pass  no  title  may  be  enjoined;  Sahm  ▼.  State,  172  Ind.  237,  88  N.  E.  257,  hold- 
ing that  when  judgment  gives  greater  relief  than  party  is  entitled  to,  remedy  is 
motion  to  modify. 

Cited  in  note  in  30  L.R.A.  108,  on  injunction  against  execution  sale  of  real  es- 
tate owned  by  third  parties. 

—  Injunction  against  Improper  use  of  public  funds. 

Cited  in  Winamac  v.  Huddleston,  132  Ind.  217,  31  N.  E.  661,  holding  that  tax- 
payer may  have  enjoined  unauthorized  issue  of  bonds  by  town ;  Alexander  v.  John- 
son, 144  Ind.  82,  41  N.  £.  811,  holding  that  taxpayer  may  have  enjoined  threat- 
ened diversion  of  public  funds. 
Joinder  of  prayer  for  injunction  with  prayers  for  other  relief. 

Cited  in  Richwine  v.  Presbyterian  Church,  135  Ind.  80,  34  N.  E.  737,  holding 
prayer  for  injunction,  properly  united  with  claim  for  recovery  of  land  and  dam- 
ages and  with  prayer  to  quiet  title. 

49  AM.  REP.   7S6,  REICHERT  t.  GEERS,   08  IND.   7S. 
When  one  may  complain  of  another's  use  of  his  property. 

Cited  in  T^ner  v.  People's  Gas  Co.  131  Ind.  408,  31  N.  E.  61,  holding  that  near- 
by property  owner  may  prevent  gas  company  from  accumulating  dangerous  ex* 
plosives  upon  its  premises;  Haggart  v.  Stehlin,  137  Ind.  43,  22  L.R.A.  577,  35  N. 
7,  997,  holding  that  saloon  located  in  residential  section  may  be  enjoined  at  suit 
of  persons  whose  property  is  affected;  Kaufman  v.  Stein,  138  Ind.  49,  46  A.  S. 
R.  368,  37  N.  £.  333,  holding  that  one  may  prevent  removal  of  wooden  building 
to  point  within  fire  limits  near  his  property;  Muncie  Pulp  Co.  v.  Martin,  23  Ind. 
App.  558,  56  N.  E.  796,  sustaining  lower  owner's  action  for  damages  against  pro- 
prietor of  factory  emptying  polluting  matters  into  stream. 

Cited  in  notes  in  61  A.  R.  467,  on  factories  or  shops  as  nuisances;  107  A.  S.  R. 
242,  on  hogpens,  tanneries,  slaughterhouses,  rendering  plants,  and  the  like  as  pub- 
lie  nuisances;  38  L.R.A.  648,  on  municipal  power  over  nuisances  relating  to 
slaughterhouses;  41  L.R.A.  327,  on  injunction  by  municipality  against  nuisances 
affecting  trade  or  business. 


Digitized 


by  Google 


49  AM.  REP.]  NOTES  OX  AMERICAN  REPORTS.  830 

49  AM.  R£P.  739,  NORWOOD  t.  HARNESS,  98  IND.  134. 
Rights  and  liabilities  of  custodians  of  property. 

Cited  in  State  ex  reL  Mcintosh  v.  Greensdale,  106  Ind.  364,  55  A.  R.  753,  6 
N.  E.  926,  holding  that  guardian  may  not  accept  from  his  predecessor  note 
payable  to  latter  individually  for  loan  made  of  ward's  funds;  Slauter  v.  Favor- 
ite, 107  Ind.  291,  57  A.  R.  106,  4  N.  £.  880,  holding  that  but  reasonable  care 
is  required  of  guardian  in  investing  ward's  funds;  Mowbray  v.  Antrim,  123 
Ind.  24,  23  N.  E.  858,  holding  secretary  of  private  corporation  not  insurer  of 
property  coming  into  his  hands. 

Cited  in  reference  notes  in  5  A.  S.  R.  257;  7  A.  8.  R.  769,— (m  liability  of 
executor  or  administrator  for  loss  of  trust  property. 

Cited  in  notes  in  12  A.  S.  R.  316,  on  skill  and  diligence  required  of  adminis- 
trator; 9  L.R.A.  280,  on  investment  by  trustees. 
—  Right  to  deposit  funds  in  hank. 

Cited  in  Officer  v.  Officer,  120  Iowa,  389,  98  A.  S.  R.  365,  94  N.  W.  947,  holding 
that  executor  may,  as  such,  deposit  trust  funds  in  bank;  Hunt  v.  Hopley,  12^ 
Iowa,  695,  95  N.  W.  205,  holding  that  public  officer  may,  as  such,  make  general 
deposit  of  public  funds  in  bank;  State  v.  Hill,  47  Neb.  456,  66  N.  W.  541,  to 
point  that  trustee  may  deposit  trust  funds  in  bank;  State  v.  Gramm,  7  Wyo» 
329,  40  LJLA.  690,  52  Pac.  533,  holding  state  treasurer  and  his  sureties  not 
liable  for  fimds  deposited  in  bank  which  subsequently  failed;  State  ex  reL  Car- 
roll T.  Coming  State  Sav.  Bank,  136  Iowa,  79,  113  N.  W.  500,  on  distinctiou 
between  loans  and  deposiU;  Re  Kohler,  15  Wash.  613,  55  A.  S.  R.  904,  47  Pac 
30,  holding  executor  not  liable  for  funds  deposited  by  him  as  executor  in  sav- 
ings bank  which  subsequently  failed;  Powell  v.  Hurt,  108  Mo.  507,  17  S.  W. 
985,  to  same  point. 

Cited  in  reference  notes  in  9  A.  S.  R.  21;  55  A.  S.  R.  906, — on  liability  of 
executors  and  administrators  for  money  lost  through  insolvency  of  bank. 

Cited  in  notes  in  98  A.  S.  R.  372,  on  liability  of  executor  or  administrator 
for  loss  through  failure  of  bank  to  trust  fimds  deposited  to  credit  of  trust 
estate;  7  LJLA.(N.S.)  618,  619,  on  liability  of  executor  or  administrator  for 
loss  of  bank  deposit;  2  E.  R.  C.  186,  on  liability  of  personal  representative  where 
bank  in  which  funds  were  deposited  on  separate  account  fails. 

Distinguished  in  Naltner  v.  Dolan,  108  Ind.  500,  58  A.  R.  61,  8  N.  £.  280, 
holding  law  firm  depositing  in  bank  in  firm's  name  funds  collected  for  client, 
liable  therefor  upon  subsequent  failure  of  bank. 

When  personal  r^resentatives  should  he  made  parties. 

Cited  in  Hines  t.  Consolidated  &  lime  Co.  29  Ind.  App.  563,  64  N.  S.  886» 
holding  that  personal  representative  of  deceased  partner  is  not  proper  party 
in  action  against  surviving  partner  and  sureties  on  firm's  bond. 

Validity  of  verdict  not  supported  hj  evidence. 

Cited  in  Continental  L.  Ins.  Co.  v.  Yung,  113  Ind.  159,  3  A.  S.  R.  630,  15  N. 
E.  220,  to  point  that  verdict  should  not  stand  where  it  is  without  any  evidence 
to  sustain  it;  Lake  Erie  &  W.  R.  Co.  v.  Juday,  19  Ind.  App.  436,  49  N.  E.  843, 
reversing  judgment  because  of  entire  abs^ice  of  evidence  to  support  verdict 
upon  material  point. 
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49  AM.  HBP.   746,  EliKHART  COUNTY  liODGE  ▼.  CRARY»   08   IND. 
2S8. 

What  contracts  contravene  public  policy. 

Cited  in  Saxon  v.  Wood,  4  Ind.  App.  242,  30  N.  K  797,  holding  promise  to 
marrj  in  consideration  of  sexual  intercourse,  void;  Knight  &  J.  Co.  v.  Miller, 
172  Ind.  27,  87  N.  E.  823,  18  A.  &  E.  Ann.  Cas.  1146,  holding  contracts  which 
have  tendency  to  suppress  competition  contrary  to  public  policy. 
—  Contracts  affecting  public  officers  and  public  matters. 

Cited  in  Crichfield  v.  Bermudez  Asphalt  Paving  Co.  174  HI.  466,  42  L.R.A. 
347,  51  N.  K  552  (affirming  62  111.  App.  221),  holding  contract  of  employment 
looking  to  procurement  of  paving  legislation  with  compensation  contingent  upon 
success,  void;  Brown  v.  First  Nat.  Bank,  137  Ind.  655,  24  L.KA.  206,  37  N.  E. 
158,  holding  contracts  tending  to  subordinate  public  welfare  to  individual  gain, 
imenfoi'ceable;  Conner  v.  Canter,  15  Ind.  App.  690,  44  N.  E.  656,  holding  agree- 
ment of  candidate  for  public  office  to  appoint,  if  elected,  another  his  deputy, 
void;  Chicago,  L  &  L.  R.  Co.  v.  Southern  I.  R.  Co.  38  Ind.  App.  234,  70  N.  E. 
843,  holding  contract  hampering  railroad  in  the  location  of  its  side-tracks,  void; 
Collier  Shovel  &  Stamping  Co.  v.  Washington,  38  Ind.  App.  370,  76  N.  E.  122, 
holding  bond  by  manufacturing  company  to  city  conditioned  upon  its  main- 
taining its  plant  there  for  certain  period  in  consideration  of  bonus  granted  by 
city,  void;  McNay  v.  Lowell,  41  Ind.  App.  627,  84  N.  E.  778,  holding  that  public 
policy  forbids  public  officers  to  employ  one  of  their  own  number;  William  Peer- 
ing &  Co.  V.  Cunningham,  63  Kan.  174,  54  L.R.A.  410,  65  Pac.  263,  holding 
contract  looking  to  procurement  of  pardon  by  use  of  personal  influence,  void; 
Edgerly  v.  Hale,  71  N.  H.  138,  51  Atl.  679,  holding  contract  imder  which  sheriff's 
riffiki  to  compensation  for  service  of  the  writs  was  contingent  upon  result  of 
the  action,  void;  Hare  v.  Phaup,  23  Okla.  575,  101  Pac.  1050;  Edwards  v.  Golds- 
boro,  141  N.  C.  60,  4  LJIAl.(N.S.)  589,  53  S.  B.  652,  8  A.  A  E.  Ann.  Cas.  479,— 
holding  contract  by  city  to  locate  public  buildings  at  certain  place  in  consid- 
eration of  donation  toward  the  expense,  void;  Cobb  v.  Wm.  Kenerick  Co.  23 
Okla.  440,  100  Pac.  545;  McGuffin  v.  Coyle,  16  Okla.  648,  6  LJl.A.(N.S.)  524, 
85  Pac  954, — ^holding  note  payable  to  agent  of  railroad  individually  on  condition 
that  railroad  be  built  to  certain  place,  void;  Madison  Coimty  v.  Alexander,  116 
Tenn.  685,  94  S.  W.  604,  holding  that  member  of  county  court  may  not  recover 
for  supplies  furnished  by  him  to  coimty  workhouse;  Chippewa  Valley  &  S.  R. 
Co.  v.  Chicago,  St.  P.  N.  &  0.  R.  Co.  75  Wis.  224,  6  LJELA.  601,  44  N.  W.  17,. 
holding  contract  by  railroad  to  make  no  effort  to  obtain  grant  of  public  land, 
but  to  aid  another  railroad  to  obtain  a  grant  and  to  share  therein,  void;  Houlton 
▼.  Nichol,  93  Wis.  393,  67  A.  S.  R.  928,  33  L.R.A.  166,  67  N.  W.  715,  to  point 
that  agreements  tending  to  procure  governmental  action  through  u6e  of  per* 
Bonal  influence  are  void. 

Cited  in  note  in  80  L.RA.  741,  on  validity  of  contract  to  procure  legislation. 

Distinguished  in  Feamley  v.  De  Mainville,  5  Colo.  App.  441,  39  Pac.  73,  sus- 
taining contmct  by  one  party  to  pay  another  certain  sum  in  consideration  of 
latter's  leasing  his  building  for  post  office  at  nominal  rental;  Corns  v.  Clouser, 
137  Ind.  201,  36  N.  E.  848,  sustaining  private  contract  involving  vacation  of 
public  highway. 
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49  AM.  REP.    752»   TERRE  HAUTE  &   I.  R.   CO.   T.   McMURRAY,   98 

IND.  S58. 
lilability  for  medical  serrloes,  nurslns,  etc.,  furnished  third  person  — 

Inability  of  railroad  company  generally. 

Cited  in  Cincinnati,  L  St.  L.  &  0.  R.  Co.  ▼.  Dayis,  126  Ind.  99,  9  T.R.A.  503, 
25  N.  E.  878,  holding  railroad  liable  to  surgeon  employed  by  general  superin- 
tendent to  treat  person  struck  by  train. 

Distinguished  in  St  Louis,  A.  &  T.  R.  Co.  v.  Hoover,  53  Ark.  377,  13  S.  W. 
1092,  holding  that  railroad  conductor  cannot  bind  company  to  pay  for  medical 
services  furnished  to  person  injured  on  road  unless  of  "emergency"  nature. 
«- lilabillty  of  railroad  company  for  surgeon  attending  employee* 

Cited  as  leading  case  in  Hunt  y.  Ulinois  C.  R.  Co.  163  Ind.  106,  71  N.  E.  195, 
holding  that  conductor's  right  to  bind  railroad  for  services  performed  for  in- 
jured employee  exists  only  in  cases  of  emergency. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith,  121  Ind.  353,  6  LR.A.  320, 
22  N.  E.  775;  Ohio  &  M.  R.  Co.  v.  Early,  141  Ind.  73,  28  UKJL  546,  40  N.  E. 
257, — ^holding  that  railroad's  duty  to  provide  medical  attendance  for  injured 
brakeman  arises  and  expires  with  the  emergency;  Chicago,  P.  &  M.  R.  Co.  v. 
Kane,  65  111.  App.  276,  holding  railroad  liable  to  one  employed  by  trainmaster 
to  nurse  injured  employee;  Evansville  &  R.  R.  Co.  t.  Freeland,  4  Ind.  App. 
207,  30  N.  £.  803,  holding  railroad  liable  for  ''emergency  services"  of  physician 
employed  by  conductor  and  railroad  surgeon  to  attend  injured  employee;  Toledo, 
St  L.  &  K.  C.  R.  Co.  V.  Mylott,  6  Ind.  App.  438,  33  N.  E.  135,  holding  railroad 
liable  for  board,  etc.,  to  keeper  of  house  to  which  conductor  had  injured  brake- 
man  removed;  Bedford  Belt  R.  Co.  v.  McDonald,  17  Ind.  App.  492,  60  A.  S.  R. 
172,  46  N.  E.  1022  (earlier  appeal  in  12  Ind.  App.  620,  40  N.  E.  821),  holding 
railroad  liable  to  surgeon  employed  by  its  general  officers  to  attend  injured 
employee. 

Cited  in  reference  note  in  49  A.  R.  770,  on  authority  of  conductor  to  employ 
surgeon  for  wounded  brakeman. 

Cited  in  notes  in  20  L.R.A.  695,  on  liability  of  railroad  company  on  contract 
by  conductor  for  medical  services  for  employee  or  other  third  persons;  4  L.R.A. 
(N.S.)  64,  on  exercise  by  agents  of  railway  company  in  ease  of  special  emergency 
of  employer's  power  to  defray  medical  expenses  of  injured  servants. 

Distinguished  in  Sevier  v.  Birmingham,  S.  &  T.  R.  Co.  92  Ala.  258,  9  So.  405, 
holding  that  ordinarily  conductor  may  not  bind  railroad  to  pay  for  surgical 
attendance  upon  injured  employee;  Terre  Haute  &  I.  R.  Co.  v.  Brown,  107  Ind. 
836,  8  N.  E.  218,  holding  that  conductor  may  not  authorize  surgeon  called  to 
treat  injured  employee  to  employ  other  surgeons;  Chicago  &  E.  R.  Co.  y.  Beh- 
rens,  9  Ind.  App.  575,  37  N.  K  26,  holding  railroad,  not  liable  to  one  to  whose 
house  railroad  surgeon  removed  employee  not  shown  to  have  been  injured  in  its 
service;  Marks  v.  Rochester  R.  Co.  41  App.  Div.  66,  58  N.  Y.  Supp.  210,  upon 
point  that  railroad  is  liable  to  surgeon  employed  by  conductor  to  attend  injured 
brakeman. 

Disapproved  in  Peninsular  R.  Co.  v.  Gary,  22  Fla.  356,  1  A.  S.  R.  194,  hold- 
ing railroad,  not  liable  to  surgeon  employed  by  roadmaster  and  conductor  to 
attend  injured  employee. 
«— lilablUty  of  employer  generally. 

Cited  in  Cushman  y.  aoverland  Coal  &  Min.  Go.  170  Ind.  402,  127  A.  &  R. 
391,  16  LJLA.(N^)  1078,  84  N.  E.  759,  holding  officers  of  commercial  corpora- 
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ti<Mi8  without  power  to  employ  physicians  to  attend  injured  employees;  Bond 
V.  Hurd,  31  Mont.  314,  78  Pac.  579,  3  A.  &  E.  Ann.  Cas.  566,  to  point  that  mas- 
ter'a  liability  for  medical  service  furnished  injured  servant  rests  upon  ground 
^£  emergency;  Weinsberg  v.  St.  Louis  Cordage  Co.  135  Mo.  App.  553,  116  S.  W. 
461,  holding  president  of  manufacturing  company  has  emergency  power  to 
employ  surgeon  to  operate  upon  employee  injured  in  performance  of  his  duty; 
Salter  t.  Nebraska  Teleph.  Co.  79  Neb.  373,  13  L.R.A.(N.S.)  545,  112  N.  W.  660, 
holding  telephone  company  liable  only  for  '^emergency  services"  of  surgeon,  em- 
ployed by  foreman  to  attend  injured  lineman. 

Cited  in  reference  note  in  50  A.  S.  R.  319,  on  duty  of  employer  to  furnish 
medical  aid  to  injured  servant. 

Cited  in  notes  in  28  LHJL  548,  on  duty  of  master  to  furnish  medical  aid  to 
servant;  4  LJl.A.(NJ3.)  53,  on  master's  duty  to  provide  medical  assistance 
for  servants. 

Distinguished  in  Chaplin  v.  Freeland,  7  Ind.  App.  676,  34  N.  E.  1007,  holdinj^ 
proprietor  of  factory,  not  liable  to  surgeon  called  by  foreman  and  manager  to 
treat  injured  employee;  New  Pittsburgh  Coal  &  Coke  Co.  v.  Shaley,  25  Ind.  App. 
282,  58  K.  E.  87,  holding  coal  company,  not  liable  to  physician  employed  by 
its  local  manager  to  attend  injured  employee;  Godshaw  v.  Struck,  109  Ky.  2S5,  51 
L.RA.  668,  58  S.  W.  781,  holding  master,  not  liable  to  physician  employed  by 
foreman  in  charge  of  carpenter  work  to  attend  employee  struck  by  brick;  King 
V.  Forbes  Lithograph  Mfg.  Co.  183  Mass.  301,  67  N.  £.  330,  holding  that  super- 
intendent, having  power  to  hire  and  discharge  employees,  cannot  bind  company 
to  pay  for  medieal  treatment  of  employee  injured  by  machinery;  Holmes  v.  Mc- 
Allister, 123  Mich.  493,  48  LJIA.  396,  82  N.  W.  220,  holding  proprietor  of  laun- 
dry, not  liable  to  physician  summoned  by  foreman  to  attend  injured  employee. 
Ratiflcation  of  conductor's  employment  of  surgeon. 

Cited  in  Terre  Haute  A;  I.  R.  Co.  v.  Stockwell,  118  Ind.  98,  20  N.  E.  650,  hold- 
ing railroad's  failure,  upon  being  notified,  to  disaffirm  contract  made  by  conductor 
with  physician,  a  ratification  thereof. 
Daty  owed  by  railroad  company  to  helpless  persons. 

Cited  in  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  58  A.  R.  887,  6 
N.  E.  310;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper,  120  Ind.  469,  16  A.  S.  R. 
334,  6  LltA.  241,  22  N.  E.  340,— holding  that  railroad  must  do  what  humanity 
requires  where  it  acts  with  knowledge  of  another's  helpless  condition. 
lilability  of  railroad  company  for  torts  of  its  physician. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  141  Ind.  88,  50  A.  S.  R. 
313,  27  L.ILA.  840,  40  N.  E.  138,  holding  railroad  employing  competent  physician 
to  attend  gratuitously  its  injured  employees,  not  liable  for  his  torts. 
Authority  of  officers,  agents  and  employees  of  corporations. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  McKee,  99  Ind.  519,  50  A.  R.  102,  hold- 
ing railroad  employing  agent  to  arrest  persons  obstructing  its  road,  liable  to 
innocent  person  arrested  by  him;  Cincinnati,  H.  &  I.  R.  Co.  v.  Carper,  112  Ind. 
326,  2  A.  S.  R.  144,  13  N.  E.  122,  holding  railroad,  not  responsible  for  instruc- 
tions given  by  conductor  to  passenger  as  to  how  to  proceed  after  leaving  train; 
Indianapolis  A,  E.  R.  Co.  v.  Barnes,  35  Ind.  App.  485,  74  N.  E.  583,  to  point  that 
conductor  is,  as  to  management  of  train,  company's  general  agent;  Baines  v. 
Ooos  Bay  Nav.  Co.  45  Or.  307,  77  Pac.  400,  submitting  to  jury  question  of  power 
•of  general  manager  of  corporation  to  issue  notes  to  release  it  from  pressing  de> 
Am.  Rep.  Vol.  XIX.— 58. 
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mands;  Heinrich  y.  Pittibiirg  R.  Co.  36  Pa.  Super.  Ct.  612,  holding  that  inspector 
of  street  railway  company  has  authority  to  contract  with  undertaker  to  take 
and  bury  body  of  person  killed  on  its  track;  Louisyille  &  N.  R.  Co.  y.  Ginley^ 
100  Tenn.  472,  45  8.  W.  848,  holding  that  conductor  may  in  cases  of  emergency^ 
employ  senrants  for  railroad. 

Cited  in  note  in  60  A.  R.  881,  on  master's  liability  for  wilful  assault  of  sery- 
ant  in  course  of  employment. 
Right  of  physician  without  license  to  reooyer  for  his  seryices. 

Cited  in  Adams  County  y.  Cole,  9  Ind.  App.  474,  36  N.  E.  912,  holding  that  phy- 
sician practicing  without  county  licen^  may  only  recoyer  for  '^emergency  sery- 
ices.*' 
Doctrine  of  imputable  negligence. 

Cited  in  Brannen  y.  Kokomo,  G.  A,  J.  Qrayel  Road  Co.  115  Ind.  115,  7  A.  S.  R» 
411,  17  N.  E.  202;  Knightstown  y.  Musgroye,  116  Ind.  121,  9  A.  S.  R.  827,  18 
N.  E.  452, — holding  negligence  of  driyer  of  yehide,  not  imputable  to  one  passiyely 
riding  therein. 

49  AM.  R£P.  764,  8TONER  y.  PEINNSYIiVANIA  CO.  98  IND.  S84. 

"What  is  contrlbntorjr  negligence. 

Cited  in  Cicero  &  P.  Street  R.  Co.  y.  Meixner,  160  IlL  320,  31  LJLA.  331,  4^ 
N.  £.  823,  holding  it  not  negligence  per  se  to  board  moying  electric  car;  Chi- 
cago &  J.  Electric  R.  Co.  y.  Lloyd,  129  Dl  App.  156,  holding  same  as  to  alight- 
ing from  moving  street  car. 

Distinguished  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Wade,  18  Ind.  App.  346,  48 
N.  £.  12,  upon  point  that  it  is  not  negligence  for  passenger  to  board  train  at 
place  other  than  station  platform. 
Bnrden  of  proof  npon  question  of  contributory  negligence. 

Cited  in  Lake  Shore  A;  M.  S.  R.  Co.  y.  Wilson,  11  Ind.  App.  488,  88  N.  E.  843, 
holding  that  plaintiff  has  burden  of  proving  absence  of  contributory  negligence. 
When  qnestlon  of  negligence  is  for  Jnry. 

Cited  in  Illinois  C.  R.  Co.  v.  Cheek,  152  Ind.  663,  58  N.  E.  641,  holding  that 
case  is  one  for  jury  where  inference  as  to  negligence  is  doubtfuL 

Cited  in  reference  notes  in  1  A.  S.  R.  680,  as  to  when  contributory  negligence 
is  question  for  jury;  2  A.  S.  R.  349,  on  contributory  negligence  as  question  of 
fact  or  law;  2  A.  S.  R.  546,  on  negligence  as  question  of  fact  for  jury. 
Reqnirement  that  passengers  procure  ticket  before  entering  train. 

Cited  in  Cleveland,  C.  C.  A,  St.  L.  R.  Co.  y.  Beckett,  11  Ind.  App.  647,  89  N.  E. 
429,  holding  that  only  regular  ticket  fare  may  be  demanded  of  passenger  who^ 
failed  to  procure  ticket  before  entering  train  because  of  railroad's  neglect; 
Brown  y.  Kansas  City,  Ft.  S.  A;  G.  R.  Co.  38  Kan.  634,  16  Pac  942,  holding  that 
where  ticket-office  is  closed,  one  may  ride  upon  train  upon  offering  to  pay  usual 
fare. 

49  AM.  KEF.  770,  LOUISVIIiliE,  K.  A  ST.  Ij.  R.  OO.  y.  McVAT,  98  IND. 

391. 
Authority  of  officers,  agents  and  employees  of  corporations. 

Cited  in  Raleigh  &  G.  R.  Co.  y.  Pullman  Co.  122  Ga.  700,  50  8.  E.  1008,  hold- 
ing that  railroad's  general  manager  may  bind  it  by  eontract  to  repair  sleeping- 
ears  used  on  its  road;  Lake  Shore  ft  H.  8.  R.  Co.  y.  Foster,  104  Ind.  293,  54 
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A.  R.  319,  4  N.  E.  20,  holding  railroad,  liable  for  loss  of  baggage  received  by 
baggageman  contrary  to  rule  of  company;  National  State  Bank  v.  Vigo  County 
Nat.  Bank,  141  Ind.  352,  50  A.  S.  R.  330,  40  N.  E.  799,  to  point  that  directors 
may,  by  resolution  or  acquiescence,  vest  president  with  authority  to  act  as  cor- 
poration's chief  executive  officer;  Cushman  v.  Cloverland  Coal  &  Min.  Co.  170 
Ind.  402,  127  A.  S.  R.  391,  16  L.RA.(N.S.)  1078,  84  N.  E.  759,  holding  that  pres- 
idents of  corporations  have  only  such  powers  as  are  given  to  them  by  law,  or 
by  their  boards  of  directors;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Adams,  25 
Ind.  App.  164,  56  N.  £.  101,  to  point  that  agent's  duties  must  be  known  before 
any  presumption  as  to  his  authority  may  be  drawn  therefrom;  Indianapolis  ^ 
E.  K  Co.  V.  Barnes,  35  Ind.  App.  485,  74  N.  E.  583,  holding  that  general  author- 
ity of  railroad  conductor  may  be  inferred  from  his  known  duties;  Edwards  v. 
Carson  Water  Co.  21  Nev.  469,  34  Pac.  381  (dissenting  opinion),  to  point  that 
as  respects  the  public,  the  board  of  trustees  is  the  corporation. 

Cited  in  reference  note  in  99  A.  D.  627,  on  board  of  directors  as  representative 
of  the  corporation. 

Cited  in  notes  in  60  A.  R.  883,  on  liability  of  master  for  wilful  assault  of 
servant  outside  course  of  employment;  54  A.  6.  R.  76,  on  servant's  implied  au- 
thority to  perform  particular  acts;  2  LJI.A.  811,  on  basis  of  principal's  liability 
for  agent's  act. 

—  To  employ  surgeon  for  injured  employee  generally. 

Cited  in  New  Pittsburgh  Coal  &  Coke  Co.  v.  Shaley,  25  Ind.  App.  282,  58  N.  E. 
87,  holding  coal  company,  not  liable  to  physician  employed  by  local  manager 
to  attend  injured  employee;  Weinsberg  v.  St.  Louis  Cordage  Co.  135  Mo.  App. 
553,  116  S.  W.  461,  holding  that  president  of  manufacturing  corporation  has  emer- 
gency power  to  employ  surgeon  to  operate  upon  injured  employee. 

Cited  in  note  in  20  L.R.A.  697,  on  contracts  made  by  agent  generaUy  for  med- 
ical services  for  employee  or  other  third  person. 

Distinguished  in  Chaplin  v.  Freeland,  7  Ind.  App.  676,  84  N.  E.  1007,  holding 
proprietor  of  factory,  not  liable  to  surgeon  called  by  foreman  and  general  man* 
ager  to  treat  injured  employee. 

—  To  employ  surgeon  for  Injured  employee  of  railroad  company. 
Cited  in  Sevier  v.  Birmingham,  S.  &  T.  R.  Co.  92  Ala.  258, 9  So.  405,  holding  that 

ordinarily  conductor  may  not  employ  surgeon  to  treat  injured  brakeman;  Terre 
Haute  &  I.  R.  Co.  v.  Brown,  107  Ind.  336,  8  N.  E.  218,  holding  railroad,  not  liable  to 
assistants  employed  by  surgeon,  whom  conductor  had  employed  to  treat  injured 
employee;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Mylott,  6  Ind.  App.  438,  33  N.  E.  135, 
holding  that  conductor  may,  in  cases  of  emergency,  bind  railroad  by  contracts 
for  board,  etc  of  injured  employee;  Bedford  Belt  R.  Co.  v.  McDonald,  17  Ind. 
App.  492,  60  A.  S.  R.  172,  46  N.  E.  1022  (earlier  appeal  in  12  Ind.  App.  620,  40 
N.  E.  821),  holding  railroad,  liable  to  surgeon  employed  by  its  general  officers 
to  attend  injured  employee. 

Cited  in  reference  note  in  57  A.  R.  160,  on  authority  of  railroad  superintendent 
to  employ  physician  for  injured  passenger. 

Cited  in  note  in  4  LJIA.(N.S.)  59,  61,  on  exercise  by  agents  of  railway  com- 
panies of  employer's  power  to  defray  medical  expenses  of  injured  servants  \n. 
cases  where  there  is  no  special  emergency. 

Distinguished  in  Terre  Haute  &  I.  R.  Co.  v.  McMurray,  98  Ind.  358,  49  A.  R. 
752,  holding  railroad,  liable  for  "emergency  services"  of  surgeon  employed  by  con- 
ductor to  attend  injured  employee;  Chicago  &  E.  R.  Co.  v.  Behrens,  9  Ind.  App. 
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575,  37  N.  E.  26,  holding  railroad,  not  liable  to  one  to  whose  houM  railroad  sur- 
geon removed  employee  not  shown  to  have  been  injured  in  its  service;  Marks  v. 
Rochester  R.  Go.  41  App.  Dir.  66,  58  N.  Y.  Supp.  210,  upon  point  that  general 
manager  may  bind  railroad  by  contracts  for  nursing,  etc.  of  injured  employees. 

Disapproved  in  Peninsular  R.  Co.  v.  Gary,  22  Fla.  356,  1  A.  S.  R.  194,  holding 
railroad,  not  liable  to  surgeon  employed  by  roadmaster  and  conductor  to  treat 
injured  employee. 
—  To  employ  sargeon  for  person  injured  by  railroad  train  generally. 

Cited  in  St.  Louis,  A.  &  T.  R.  Co.  v.  Hoover,  53  Ark.  377,  13  S.  W.  1092,  hold- 
ing that  ordinarily  subordinate  agents  of  railroad  may  not  employ  surgeon  to 
attend  person  injured  by  train;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Davis,  126 
Ind.  99,  9  L.R.A.  503,  25  N.  E.  878,  holding  railroad,  liable  to  surgeon  employed 
by  general  superintendent  to  treat  person  struck  by  train;  Hunt  v.  Illinois  C. 
R.  Co.  163  Ind.  106,  71  N.  E.  195,  holding  that  authority  of  conductor  to  employ 
surgeon  exists  only  in  oases  of  emergency;  Wills  v.  International  A^  6.  N.  R. 
Co.  41  Tex.  Civ.  App.  58,  92  S.  W.  273,  holding  that  conductor  had  no  authority 
to  employ  physician  to  attend  trespasser,  who  had  been  run  over  by  train  ow- 
ing to  his  negligence. 
Relation  back  of  ratification  of  agent's  act. 

Cited  in  United  States  Exp.  Co.  v.  Rauson,  166  Ind.  215,  6  N.  K  337,  holding 
that  ratiBcation  of  agent's  act  relates  back  to  time  of  its  perfori 


49  AM.  KEF.  780,  OARTSR  ▼.  liOUISVIIiliE,  N.  A.  A  O.  B.  OO.  98  IND. 

55S. 
Liability  of  railroads  for  Injariea  to  trespassers. 

Cited  in  Palmer  v.  Odcago,  St  L.  &  P.  R.  Co.  112  Ind.  250,  14  N.  B.  70,  to 
point  that  railroad  is  liable  to  trespasser  injured  through  its  recklessness;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Ferrell,  39  Ind.  App.  515,  78  N.  E.  988  (dissenting 
opinion),  to  point  that  for  gross  negligence  or  recklessness,  railroad  is  liable  to 
trespasser. 

Cited  in  reference  note  in  77  A.  S.  R.  832,  on  scope  of  authority  of  railroad 
employee. 

—  Trespassers  on  train. 

ated  in  Johnson  v.  Chicago,  St.  P.  M.  A^  0.  R.  Co.  123  Iowa,  224,  98  N.  W. 
642,  holding  railroad,  liable  to  trespasser  thrown  from  moving  train  by  brake- 
man;  Pierce  v.  North  Carolina  R.  Co.  124  N.  C.  83,  44  UELA.  316,  32  S.  E.  399, 
holding  railroad,  liable  where  brakeman  caused  boy  to  jump  from  tender  of 
engine  by  throwing  coal  at  him;  Polatty  v.  Charleston  &  W.  C.  R.  Co.  67  S.  C. 
391,  100  A.  S.  R.  750,  45  S.  E.  932,  holding  railroad,  liable  where  engineer  caused 
trespasser  to  faU  from  mail  car  by  throwing  coal  at  him;  Qalveston,  H.  &  S. 
A.  R.  Co.  V.  Zantiinger,  93  Tex.  64,  77  A.  S.  R.  829,  47  LJLA.  282,  53  S.  W.  379, 
holding  railroad  responsible  for  conduct  of  engineer  in  ejecting  trespasser  from 
footboard  of  locomotive. 

Cited  in  reference  notes  in  77  A.  S.  R.  832,  on  liability  for  ejecting  trespasser 
from  train;  100  A.  S.  R.  755,  on  liability  of  railroad  company  for  expelling  tres- 
passer in  reckless  or  wanton  manner. 

Cited  in  notes  in  27  LJI.A.  170,  on  master's  liability  for  negligent  ejection  from 
train  by  servant  within  scope  of  employment;  13  Llt.A.(NJ3.)  364,  on  rights 
and  duty  of  railroad  company  as  to  ejecting  trespassers  from  moving  train; 
13  L.R.A.(N.S.)  367,  on  authority  of  employee  to  eject  trespassov  from  moving 
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train;   13  LJt^.(N.S.)    370,  on  malicious  ejection  of  trespasser  from  moving 
train. 

Distinguished  in  Lake  Shore  &  M.  S.  R.  Ck).  v.  Peterson,  144  Ind.  214,  42  N.  E. 
480,  holding  that  plaintiff  has  burden  of  showing  that  brakeman  upon  freight 
train  has  authority  to  eject  trespassers;  Chicago,  R.  I.  A  P.  R.  Co.  y.  Brackman, 
78  HI.  App.  141,  holding  same;  Bolin  y.  Chicago,  St.  P.  M.  &  O.  R.  Co.  108  Wis. 
333,  81  A.  S.  R.  911,  84  N.  W.  446,  holding  railroad,  not  liable  to  trespasser  in- 
jured in  jumping  from  train  upon  command  of  trainman. 
lilability  of  master  for  torts  of  seryant. 

Cited  in  Indianapolis  Union  R.  Co.  y.  Cooper,  6  Ind.  App.  202,  33  N.  E.  219, 
holding  union  station  company,  liable  for  assault  of  gateman  upon  one  about 
to  pass  through  gates  to  train;  Dayis  t.  Houghtellin,  33  Neb.  582,  14  LJLA. 
737,  50  N.  W.  765,  holding  master,  not  liable  for  wilful  torts  of  seryant  com- 
mitted beyond  scope  of  his  employment. 

Cited  in  notes  in  60  A.  R.  881,  on  master's  liability  for  wilful  assault  of  serv- 
ant in  course  of  employment;  88  A.  S.  R.  796,  on  liability  of  principal  in  tort 
for  assault  and  battery  by  agent;  45  L.RA.  89,  on  rule  of  proximate  cause  in 
case  of  acts  directly  malicious  or  wilful;  17  E.  R.  C.  282,  on  liability  of  master 
for  wrongful  acts  of  senrant  within  scope  of  authority. 
—  Railroad  company. 

ated  in  Smith  y.  LouisyiUe,  K  &  St.  L.  R.  Co.  124  Ind.  394,  24  N.  E.  753, 
holding  railroad,  not  liable  to  one  assaulted  while  on  freight  train  by  agent  not 
aeting  within  scope  of  his  authority;  Citizens'  Street  R.  Co.  y.  Willoeby,  134 
Ind.  563,  33  N.  E.  627,  holding  railway,  liable  for  wilful  injury  inflicted  by  con- 
ductor in  ejecting  person  from  car;  Stewart  y.  Cary  Lumber  Co.  146  N.  C.  47,  59 
S.  B.  545,  holding  owner  of  train,  liable  for  operatiyes'  wanton  blowing  of  engine 
whistle  to  frighten  plaintiff's  mule. 

Cited  in  note  in  17  E.  R.  C.  278,  on  liability  of  carrier  for  servant's  acts. 

Distinguished  in  Cincinnati,  H.  &  I.  R.  Co.  y.  Carper,  112  Ind.  26,  2  A.  S.  R. 
144,  13  N.  E.  122,  holding  railroad  not  responsible  for  eonductor's  improperly 
directing  passenger  how  to  proceed  after  leaving  train. 
Meaning  of  term  "wllfnl." 

Cited  in  Chicago,  St.  L.  A;  P.  R.  Co.  v.  Nash,  1  Ind.  App.  298,  27  N.  B.  564, 
holding  that  a  ''wilful"  killing  is  an  ''intentional"  killing. 

49  AM.  REP.  792,  SOUTH  BENB  y.  HARDY,. 98  Ind.  577. 
Impeacbment  of  witnesses. 

Cited  in  Dotterer  y.  State,  172  Ind.  357,  30  LJLA.(N.S.)  846,  88  N.  E.  689; 
Parker  y.  State,  136  Ind.  284,  35  N.  E.  1105,— holding  that  extent  to  which  ac- 
cused may  be  cross-examined  upon  past  misconduct  is  largely  discretionary  with 
trial  court;  Wright  y.  Crawfordsville,  142  Ind.  636,  42  N.  E.  227,  holding  that 
defendant  in  action  for  wrongful  death  may,  upon  question  of  damages,  prove 
acts  of  intoxication  upon  part  of  decedent;  Walker  v.  Johnson,  6  Ind.  App.  600. 
33  N.  E.  267,  holding  that  trial  court  has  liberal  discretion  in  limiting  cross- 
examination  tending  to  bring  out  cumulative  evidence;  Baehner  v.  State,  25 
Ind.  App.  597,  68  N.  E.  741,  holding  that  witness  may  not,  when  claiming  hi.^ 
privilege,  be  cross-examined  upon  matters  tending  to  incriminate  him;  CitizeuK' 
Street  R.  Co.  v.  Heath,  29  Ind.  App.  395,  62  N.  E.  107,  holding  that  croes-exain- 
ination  upon  collateral  issues  is  matter  largely  discretionary  with  trial  court; 
Spencer  v.  Robbins,  106  Ind.  580,  5  N.  E.  726;  Shotts  v.  McKinney,  39  Ind.  App. 


Digitized 


by  Google 


49  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  838 

101,  79  X.  E.  219, — ^holding  same  as  to  cross-examination  upon  collateral  mat- 
ters tending  to  disgrace  witness;  Blough  t.  Parry,  144  Ind.  463,  40  N.  E.  70,  to 
same  point;  Terre  Haute  Electric  Co.  v.  Watson,  33  Ind.  App.  124,  70  N.  E.  993, 
holding  that  extent  to  which  eross-examination  may  go  in  testing  expert  wit- 
nesrt's  knowled^^'e,  is  largely  discretionary  with  court;  Hess  v.  Redding,  2  Ind. 
App.  199,  28  N.  E.  234,  holding  evidence  that  witness  had  previously  made 
statements,  inconsistent  with  his  testimony,  admissible. 

Cited  in  notes  in  82  A.  S.  R.  32,  on  impeachment  of  witness  by  proof  of  char- 
acter; 14  L.R.A.(N.S.)  750,  on  evidence  of  specific  instances  to  prove  character 
of  child  in  parent's  action  for  tort;  11  £.  R.  C.  153,  on  method  of  impeaching 
witness. 
What  are  deemed  collateral  matters  upon  cross  examination. 

Cited  in  Ford  v.  State,  112  Ind.  373,  14  N.  E.  241,  holding  that  fact  is  not 
collateral  if  cross-examiiiing  party  may  prove  it  as  part  of  his  own  ease. 

Cited  in  note  in  88  A.  D.  322,  323,  on  inquiry  on  collateral  and  irrelevant  mat- 
ter for  purpose  of  discrediting  witness. 
AVlien  It  Is  negligence  to  encounter  known  danger. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Pinchin,  112  Ind.  592,  13  N.  E.  677, 
Iiolding  it  negligence  for  one  to  pass  between  cars  of  freight  train  standing  tem- 
porarily across  street;  Huntingburgh  v.  First,  22  Ind.  App.  66,  53  N.  E.  246, 
Iiolding  that  one  may  use  sidewalk  known  to  be  dangerous  if  he  uses  care  pro- 
IM>riionate  to  the  danger;  Salem  v.  Walker,  16  Ind.  App.  687,  46  N.  E.  90,  to 
same  effect. 

Cited  in  notes  in  4  I^R.A.  213,  as  to  whether  knowledge  of  defect  in  highway 
is  proof  of  negligence;  4  L.R.A.  214,  on  effect  of  voluntary  assumption  of  known 
risk. 

Distinguished  in  Gosport  v.  Evans,  112  Ind.  133,  2  A.  S.  R.  164,  13  N.  E.  256, 
holding  it  negligence  for  one  to  voluntarily  encounter  known  defect  in  sidewalk; 
Bedford  v.  Neal,  143  Ind.  425,  41  N.  E.  1029;  Boswell  v.  Wakley,  149  Ind.  64,  48 
X.  E.  637, — ^holding  one  failing  to  use  care  to  avoid  danger  in  using  sidewalk 
known  to  be  dangerous,  guilty  of  negligence. 

49  AM.  RKP.  800,  JORDAN  v.  AliABAMA  G.  S.  R.  CO.  74  AliA.  85. 
liiablllty  of  corporations  In  actions  of  tort. 

Cited  in  Central  R.  &  Bkg.  Co.  v.  Smith,  76  Ala.  572,  52  A.  R.  353,  holding 
that  corporation  may  be  liable  for  tort  committed  in  connection  with  ultra  vires 
act;  Jefferson  County  Sav.  Bank  v.  Ebom,  84  Ala.  629,  4  So.  386,  holding  corpo- 
ration, liable  in  exemplary  damages  for  maliciously  and  wrongfully  suing  out 
attachment;  Southern  Car  &  Foundry  Co.  v.  Adams,  131  Ala.  147,  32  So.  503, 
holding  that  corporations  are  responsible  in  actions  for  malicious  prosecutions 
the  same  as  natural  persons;  Wheeler  &  W.  Mfg.  Co.  v.  Boyce,  36  Kan.  350,  59 
A.  R.  571,  13  Pac.  609,  holding  that  corporation  may  be  liable  in  exemplars- 
damages  in  action  for  false  imprisonment;  Rivers  v.  Yazoo  &  M.  R.  Co.  90  Miss. 
196,  9  L.ILA.(N.8.)  931,  48  So.  471,  holding  that  corporation  liable  for  slander 
spoken  by  agent  while  acting  within  scope  of  his  employment;  Singer  Mfg.  Co. 
V.  Taylor,  150  Ala.  574,  124  A.  S.  R.  90,  9  L.R.A.(N.S.)  929,  43  So.  210,  holding 
contra;  Willard  v.  Holmes,  2  Misc.  303,  21  N.  Y.  Supp.  998,  holding  that  action 
for  malicious  prosecution  lies  against  corporations. 

Cited  in  reference  note  in  2  A.  S.  R.  317,  on  liability  of  corporations  for  torts. 

Cited  in  notes  in  26  A.  S.  R.  131.  on  liability  of  corporations  for  malicious 
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proeecutions;  88  A.  S.  R.  788^  on  liability  of  corporation  in  tort  for  acts  of 
agents  within  scope  of  employment;  69  A.  S.  R.  690,  on  liability  of  corporation  for 
exemplary  damages;  37  L.  ed.  U.  S.  100,  as  to  when  railroads  or  other  corpora- 
tions are  liable  for  punitive  or  exemplary  damages;  16  £.  R.  C.  766,  on  right  to 
maintain  action  for  malicious  prosecution  against  corporation. 

—  Of  partnerships. 

Cited  in  Atlantic  Glass  Co.  ▼.  Paulk,  83  Ala.  404,  3  So.  800,  holding  that  action 
lor  libel  lies  against  partnership. 

Cited  in  note  in  61  L.R.A.  466,  468,  on  liability  of  partnership  for  torts. 

A9  AM.  KBP.  804,  TABOR  v.  PfiTBRS,  74  AliA.  90. 

Followed  without  special  discussion  in  Young  y.  Amtze,  86  Ala.  116,  6  So.  263» 
Bepresentations  and  warranties  by  vendor. 

Cited  in  Brown  v.  Freeman,  79  Ala.  406,  upon  question  as  to  what  representa- 
tions of  vendor  may  be  availed  of  by  vendee;  Crooker  v.  White,  162  Ala.  476,  60 
S.  £.  227 ;  Moses  v.  Katzenberger,  84  Ala.  96,  4  So.  237,— holding  that  for  ex- 
pression of  mere  opinion  to  be  fraudulent  it  must  be  known  to  be  false  and 
be  made  with  intention  of  deceiving  vendee;  Oriel  v.  Lomax,  86  Ala.  132,  5  So. 
326,  holding  oral  evidence  of  warranty,  where  written  contract  contains  none, 
inadmissible  in  actions  ex  contractu;  Meeks  t.  Gamer,  93  Ala.  17,  11  L.R.A.  196j 
S  So.  378,  holding  that  false  and  fraudulent  misrepresentations  must  be  of  ma- 
terial facts  to  be  availed  of  by  vendee;  Moncriel  v.  Wilkinson,  93  Ala.  373,  9 
So.  159,  holding  that  purchaser  relying  on  seller's  statement  that  mule  is  all 
right  may  recover  to  extent  that  its  value  is  diminished  by  latent  defect;  Hooper 
V.  Whitaker,  130  Ala.  324,  30  So.  366,  holding  that  misrepresentations  of  seller 
•constitute  no  fraud  as  to  one  familiar  with  the  facts;  J.  F.  Hartin  Commission 
Co.  V.  Pelt,  76  Ark.  177,  88  S.  W.  929,  refusing  to  imply  a  warranty  where,  upon 
«ale  of  goods  by  description,  seller  expressly  refused  to  warrant;  W.  T.  Adams 
Mach.  Co.  V.  Turner,  162  Ala.  361,  136  Am.  St.  Rep.  28,  60  S.  E.  308;  Scott  v. 
Oeiser  Mfg.  Co.  70  Kan.  600,  80  Pac.  966, — ^holding  that  obvious  defects  are  not 
included  in  general  warranty. 

Cited  in  reference  note  in  6  A.  S.  R.  124,  on  patent  and  latent  defects  in 
articles  sold. 

Cited  in  notes  in  36  L.R.A.  426,  on  expression  of  false  opinion  as  fraud;  24 
L.R.A.(N.S.)  239,  on  failure  to  inspect  or  test  as  waiver  of  express  warranty. 

—  Upon  sale  of  patent. 

Cited  in  Bain  v.  Withey,  107  Ala.  223,  18  So.  217,  holding  that  purchaser  who 
-examines  patented  article  may  not  rely  on  seller's  statement  that  it  is  ''valuable 
and  useful  improvement;"  Spreckles  v.  Gorrill,  162  Cal.  383,  92  Pac.  1011,  hold- 
ing that  representations  as  to  ownership  of  patent  and  novelty  of  device  are 
matters  of  fact  and  not  of  opinion;  Sweeney  v.  Patterson,  26  Nev.  411,  62  Pac.  1, 
liolding  that  purchaser  may  rely  on  seller's  representations  as  to  what  patent 
right  covers,  and  need  not  examine  patent  office  records. 

Cited  in  note  in  37  LJLA.  613,  on  right  to  rely  on  representations  as  to  patents 
made  to  effect  contract  as  basis  for  charge  of  fraud. 

49  AM.  RBP.  809,  WOIiFFB  y.  BBBRIiEIN,   74  AIjA.  ••. 

Actions  tar  debts  discharged  in  bankruptcy  and  revived  by  new  promise* 

Cited  in  Torry  v.  Krauss,  149  Ala.  200,  43  So.  184,  holding  that  creditor  may 
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sue  on  bankrupt's  new  promise,  or  on  the  original  debt  and  reply  the  new  promise 
to  plea  of  discharge. 

Cited  in  notes  in  78  A.  S.  R.  47,  on  assignability  of  judgments  at  oommon 
law  and  under  statutes ;  64  L.R. A.  609,  on  who  is  real  party  in  interest  in  case  of 
judgments  within  meaning  of  statutes  defining  parties  by  whom  action  must  be 
brought. 
ReTlTal  of  barred  debts. 

Cited  in  Grimball  y.  Mastin,  77  Ala.  553,  holding  that  debt  which  is  charge  upon 
devised  estate  will,  though  barred  by  limitations,  support  devisee's  promise  to 
pay  it;  Griel  v.  Solomon,  82  Ala.  85,  60  A.  R.  733,  2  So.  322,  holding  partial 
payments,  insufficient  evidence  of  new  promise  to  pay  residue  of  debt  dis- 
charged by  bankruptcy. 

Cited  in  note  in  135  A.  S.  R.  388,  on  revival  of  debt  discharged  in  bank- 
ruptcy. 
Judgments  as  contracts. 

Cited  in  Haynes  v.  Blanchard,  194  Mass.  244,  120  A.  S.  R.  551,  80  N.  £.  504^ 
holding  judgment,  not  a  contract  within  meaning  of  a  statute  of  limitations. 
Conclaslveness  of  probate  proceedings. 

Cited  in  Breeding  v.  Breeding,  128  Ala.  412,  29  So.  620,  holding  grant  of 
letters  of  administration,  not  open  to  collateral  attack. 

Cited  in  note  in  81  A.  S.  R.  548,  on  collateral  attack  on  right  of  acting  ad- 
ministrator where  there  is  no  vacancy  in  the  oiDoe. 
VaUdity  of  that  which  Is  partially  Invalid. 

Cited  in  Meyer  v.  Sulsbacher,  76  Ala.  120,  applying  maxim,  "the  useful  ia 
not  vitiated  by  the  useless"  to  chancery  decree. 
Real  party  in  interest. 

Cited  in  Bohanan  v.  Thomas,  159  Ala.  410,  49  So.  308,  on  demurrer  to  pleas 
because  of  assignee  not  being  proper  party  to  sue. 

49  AM.  REP.  81S,  GORDON  v.  TWEBDT,  7  AIjA.  SSS. 
Matters  of  which  courts  take  Judicial  notice. 

Cited  in  Carry  ▼.  State,  76  Ala.  78,  holding  that  courts  know  judicially  who 
are  notaries  and  when  their  respective  terms  commence  and  expire;  Whitney 
V.  Jasper  Land  Co.  119  Ala.  497,  24  So.  259,  holding  same  as  to  probate  judges; 
Campbell  t.  Wood,  116  Mo.  196,  22  S.  W.  796,  judicially  noticing  instructions  as 
to  publio  lands  given  by  public  surveyor  to  his  deputies;  Lasher  v.  State,  30  Tex. 
App.  387,  28  A.  S.  R.  922,  17  S.  W.  1064,  holding  that  courts  take  judicial  notice 
of  cession  by  state  of  territory  to  Federal  government;  Richmond  Union  Pass.  R. 
Co.  V.  Richmond,  F.  &  P.  R.  Co.  96  Va.  670,  32  S.  E.  787,  holding  same  of  fact 
that  maintenance  of  gates  and  gatekeeper  at  railroad  crossing  tends  to  promote 
safety. 

Cited  in  notes  in  89  A.  D.  694,  <m  judicial  notice  of  scientific,  statistical,  and 
similar  facts;  58  A.  R.  441,  on  judicial  notice  taken  of  commissioned  officers; 
4  LJt.A.  43,  on  judicial  notice. 
—  Mortality  tables. 

Cited  in  McDonnell  v.  Alabama  Qold  L.  Ins.  Co.  85  Ala.  401,  5  So.  120,  hold- 
ing that  courts  take  judicial  notice  of  "American  Tables  of  Mortality;"  Shover 
Y.  Myrick,  4  Ind.  App.  7,  80  N.  E.  207,  to  same  point;  Louisville  k  N.  R.  Co.  v. 
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Mothenhed,  97  Ala.  261,  12  So.  714,  holding  introduction  in  eyidenoe  of  Ameri- 
can Mortality  Table,  not  reversible  error;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ryan, 
62  Kan.  682,  64  Pac  603,  permitting  reading  of  mortality  tables  as  published 
in  Encyclopedia  Britannica.. 
Cited  in  note  in  40  L.R.A.  554,  on  tables  of  expectancies  of  life. 

Mortality  tables  as  erldenoe. 

Cited  in  Richmond  &  D.  R.  Co.  y.  Hissong,  97  Ala.  187,  13  So.  209,  admitting 
in  evidence  American  Mortality  Tables  and  testimony  to  identify  same;  Illi- 
nois a  R.  Co.  y.  Houchins,  121  Ky.  526,  123  A.  S.  R.  205,  1  L.R.A.(N.S.) 
375,  89  8.  W.  530,  holding  that  court  should  instruct  jury  to  consider  the  other 
proof  in  connection  with  mortality  tables. 

Cited  in  note  in  40  L.R.A.  559,  on  tables  of  expectancies  of  life  as  eyidence. 
Nature  of  Inchoate  right  of  dower. 

Cited  in  Shell  y.  Ihincan,  31  S.  C.  547,  5  L.R.A.  821,  10  S.  E.  330,  to  point 
that  present  value  of  inchoate  right  of  dower  may  be  judicially  ascertained 
and  protected. 

Cited  in  notes  in  39  A.  S.  R.  35,  on  modes  by  which  dower  is  set  apart  to 
widow;  8  L.R.A.  443,  on  protection  of  dower  right  of  wife. 
Secondary  evidence  of  contents  of  documents  beyond  Jurisdiction  of  court. 

Cited  in  Pensacola  R.  Co.  v.  Schaffer,  76  Ala.  233,  admitting  in  evidence  copy 
of  an  original  telegram  shown  to  be  in  another  state;  Young  v.  East  Alabama 
R.  Co.  80  Ala.  100,  admitting  secondary  evidence  of  contents  of  documents  be- 
yond jurisdiction  of  court;  Memphis  &  C.  R.  Co.  v.  Hembree,  84  Ala.  182,  4  So. 
392,  holding  that  preliminary  notice  to  produce  them  need  not  be  given; 
Manning  v.  Maroney,  87  Ala.  563,  13  A.  S.  R.  67,  6  So.  843,  holding  that  their 
loss  or  destruction  need  not  be  proved;  Elliott  v.  Dyche,  80  Ala.  376,  holding 
cojMes  of  entries  in  books  beyond  jurisdicticm  oi  courts  admissible;  Hoyle  v 
Mann,  144  Ala.  516,  41  So.  835,  holding  parol  evidence,  admissible  to  prove 
contents  of  writing,  without  state. 

Distinguished  in  Wiseman  v.  Northern  P.  R.  Co.  20  Or.  425,  23  A.  S.  R.  135, 
26  Pac  272,  holding  secondary  evidence  of  contents  of  document,  without  state, 
inadmissible  unless  an  effort  is  made  to  produce  it. 
Allowance  for  Improvements  made  by  one  while  In  possession  of  land* 

Cited  in  Gresham  t.  Ware,  79  Ala.  192,  holding  that  one  must  be  a  bona 
fide  occupant  to  claim  allowance  for  improvements;  Kerr  v.  Nicholas,  88  Ala^ 
346,  6  So.  698,  holding  that  defendant  may,  though  making  statutory  sugges- 
tion of  adverse  possession,  set  off  value  of  improvement  against  plaintiff's  rental 
damages;  New  v.  Young,  148  Ala.  253,  41  So.  523,  holding  that  defendant  may, 
irrespective  of  statutory  suggestion  of  adverse  possession,  prove  valuable  im* 
provements  in  reduction  of  rental  damages;  Anderson  v.  Northrop,  44  Fla. 
472,  33  So.  419,  holding  that  party  cannot  claim  allowance  for  improvements 
made  pending  litigation  over  land's  ownership;  Southern  Cotton  Oil  Co.  v. 
Henshaw,  89  Ala.  448,  7  So.  760,  to  same  point;  Richmond  v.  Ashcraft,  137  Mo. 
App.  191,  117  S.  W.  689,  holding  that  defeated  occupant  cannot  recover  for  im- 
provements made  in  good  faith  on  belief  that  adverse  title,  of  which  he  had 
notice  was  bad. 

Cited  in  note  in  15  E.  R.  C.  415,  on  part  performanoe  taking  contract  out  of 
statute  of  frauds. 
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Title  by  adTerae  possession. 

Cited  in  VandiTeer  ▼.  Sticknej,  76  Ala.  225,  to  point  that  possession  of  one 
in  actual  possession  under  claim  of  title  may  be  adverse  though  he  knows  his 
title  is  defective;  Dothard  v.  Denson,  75  Ala.  482,  holding  that  adverse  posses- 
sion of  part  of  tract  is  not  a  constructive  possession  of  the  whole  unless  party 
holds  under  color  of  title. 

Right  to  take  additional  testimony. 

Cited  in  Eureka  Co.  v.  Edwards,  80  Ala.  250,  OFerroling  motion,  made  after 
hearing  upon  the  merits,  to  take  further  testimony  cumulative  of  that  already 
taken;  Dixon  v.  Higgins,  82  Ala.  284,  2  So.  280,  holding  that  allowance  to  take 
additional  testimony  rests  in  discretion  of  chancellor. 

49  AM.  REP.  816,  LEWIS  v.  BRUTON,  74  ATiA.  S17. 
Rights  and  Uablllties  of  stakeholders. 

Cited  in  Thomhill  v.  O'Rear,  108  Ala.  290,  81  L.R.A.  702,  19  So.  382,  to 
point  that  stakeholder  holds  stakes  as  naked  trustee  for  the  bettors;  Himmel- 
man  v.  Pecaut,  188  Iowa,  503,  110  K.  W.  919,  holding  that  stakeholder  may  en- 
force bettor's  promise  to  save  him  harmless  if  he  should  pay  over  stakes  to 
promisor;  Dauler  T.  Hartley,  178  Pa.  23,  35  Atl.  857,  to  point  that  either  party 
may,  before  result  is  ascertained,  notify  stakeholder  to  return  him  his  money. 

Cited  in  note  in  113  A.  S.  R.  734,  735,  on  collateral  illegality  as  to  stake- 
holders within  rule  of  pari  delicto. 

40  AM.  REP.  SIO,  SOUTH  A  NORTH  ALA.  R.  CO.  Y.  WOOD,  74  AliA. 

449. 
Judicial  notice. 

Cited  in  notes  in  89  A.  D.  693,  on  judicial  notice  of  scientific,  statistical,  and 
similar  facts;  124  A.  S.  R.  50,  on  judicial  notice  of  facts  relating  to  weights, 
measures,  and  values;  4  L.R.A.  39,  on  judicial  notice  of  matters  of  science  or 
art. 

49  AM.  REP.   821,  HARDEMAN  ▼.  STATE,   16  TEX.  APP.   1. 
Correspondence  between  pleading  and  proof. 

Cited  in  Thomas  v.  State,  18  Tex.  App.  213,  to  point  that  strict  exactness  im- 
ported by  setting  forth  instrument  by  tenor  must  be  met  with  strict  exactness 
in  the  proof. 

49  AM.  REP.  8S4,  HAIili  Y.  STATE,  16  TEX.  APP.  6. 
Constmction  of  penal  statutes. 

Cited  in  Bell  v.  State,  18  Tex.  App.  53,  51  A.  R.  298,  holding  that  term  ''child" 
as  used  in  assault  statute  refers  to  males  under  fourteen,  and  females  under 
twelve  years  of  age;  Mclver  v.  State,  34  Tex.  App.  214,  29  S.  W.  1083,  holding 
statute  against  disturbing  peace  of  occupants  of  dwelling  houses,  inapplicable 
where  disturbance  is  made  by  occupants  themselves. 
Necessity  for  specific  proof  In  criminal  prosecutions. 

Cited  in  Henkel  v.  State,  27  Tex.  App.  510,  11  S.  W.  671,  refusing  to  reverse 
eonvietion  because  of  want  of  specific  proof  of  uncontroverted  fact. 
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49  AM.  REP.  826,  CARTWRIGHT  v.  STATE,   16  TEX.  APP.   473. 
Effect  of  demonstration  by  audience  in  criminal  trials. 

Cited  in  Woolfolk  v.  State,  81  Ga.  661,  8  S.  E.  724,  holding  accused,  preju- 
diced where  court  failed  to  rebuke  audience  for  crying  out  **hang  him;"  Weath- 
eraby  v.  State,  29  Tex.  App.  278,  15  S.  W.  823,  holding  contra^  where  court 
promptly  suppressed  audience's  applauding  prosecuting  attorney's  remarks; 
Raines  v.  State,  81  Miss.  489,  33  So.  19,  on  question  whether  court  should,  in 
addition  to  rebuking  audience  for  applauding,  warn  jury  not  to  be  influenced 
thereby. 

Cited  in  notes  in  121  A.  S.  R.  612,  on  applause,  laughter,  or  hisses  by  specta- 
tors as  ground  for  mistrial  or  new  trial;  12  L.R.A.(N.S.)  100,  on  effect  of  mis- 
eonduct  of  spectator  during  criminal  trial. 

Distinguished  in  State  v.  Gartrell,  171  Mo.  489,  71  S.  W.  1045;  State  v.  Har- 
rison, 145  N.  C.  408,  59  S.  E.  867, — sustaining  conviction,  where  court  promptly 
rebuked   audience's  applauding  of  prosecuting  attorney's  argument. 
IVbat  is  proper  in  argument  of  prosecuting  attorney. 

Cited  in  State  v.  Proctor,  86  Iowa,  698,  53  N.  W.  424,  reversing  conviction 
because  prosecuting  attorney's  argument  tended  to  inflame  mind  of  jury;  Ken- 
nedy V.  State,  19  Tex.  App.  618,  approving  trial  judge's  refusal  to  permit  at- 
torney to  invoke  public  opinion. 

Cited  in  reference  note  in  1  A.  S.  R.  368,  on  right  and  duty  of  court  to  stop 
improper  comments  of  counsel. 

Cited  in  note  in  46  L.RJL  669,  on  appeals  by  prosecuting  attorney  to  passion, 
prejudice,  and  public  opinion  as  ground  for  reversaL 
l¥lien  one  may  Icill  in  self  defense. 

Cited  in  State  v.  Horseman,  52  Or.  572,  98  Pao.  135;  Jones  v.  State,  20  Tex. 
App.  665;  Bean  v.  State,  25  Tex.  App.  346,  8  S.  W.  278;  Meuly  y.  State,  26 
Tex.  App.  274,  8  A.  S.  R.  477,  9  S.  W.  563,— holding  that  person  may  kill  any 
one  of  several  persons  apparently  acting  together  to  do  him  serious  bodily  harm; 
Jones  v.  State,  17  Tex.  App.  602,  holding  that  one  may  kill  if  it  reasonably 
appears  to  him  that  his  assailant  is  about  to  cause  him  serious  injury;  Himni- 
•cutt  V.  State,  20  Tex.  App.  632,  holding  that  party,  apparently  in  danger  of 
serious  harm,  need  not,  before  killing,  resort  to  other  means  to  protect  him- 
self; Warren  v.  State,  22  Tex.  App.  383,  3  S.  W.  240,  holding  it  error  for 
-court  to  charge  that  right  of  self-defence  is  confined  to  protection  against  dead- 
ly assaults. 
IVhat  is  admissible  against  accused  as  part  of  res  gestse. 

Cited  in  Powers  v.  State,  23  Tex.  App.  42,  5  S.  W.  163,  admitting  statements 
made  by  accused  when  pursued  and  captured  shortly  after  killing;  MeQee  v. 
SUte,  31  Tex.  Crim.  Rep.  71,  19  S.  W.  764,  admitting  evidenoe  of  what  was 
judd  and  done  by  accused  shortly  after  killing. 
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OASES    IN  50    AM.  REP. 


%0  AM.  REP.   1,  OHAMBBRS  y.  ATIjAS  INS.  CO.   51   CONN.    17. 
Constmotion  of  stipulated  limitations  In  policies  of  Insurance. 

Cited  in  McFarland  y.  Kailway  Officials  &  K  Acci.  Asso.  6  Wyo.  126,  63 
A.  S.  R.  29,  27  L.R.A.  48,  88  Pao.  347,  holding  limitation  of  one  year  from  in- 
jury or  death,  in  accident  poli<7,  dated  from  time  of  death,  though  right  to 
sue  accrued  at  a  later  date;  Fidelity  &  C.  Co.  y.  Love,  49  C.  C.  A.  602,  111  Fed. 
773,  on  whether  limitati<m  of  one  year  frwn  death,  in  an  accident  policy,  dates 
from  time  of  death  or  accrual  of  action. 

Annotation  cited  in  Provident  Fund  Soe.  v.  Howell,  110  Ala.  608,  18  So.  311, 
holding  limitation  of  six  months  after  receipt  of  proofs  of  injury,  in  accident 
policy,  did  not  date  from  later  time  at  which  the  action  accrued. 

Cited  in  reference  notes  in  29  A.  S.  R.  464;  25  A.  S.  R.  485;  63  A.  S.  R.  46,— 
on  limitation  of  time  for  bringing  suit  on  policy. 

Cited  in  notes  in  7  L.R.A.  672,  on  construction  of  provision  in  insurance  policy 
limiting  time  for  commencement  of  action;  8  L.R.A.  769,  on  rights  under  in- 
surance policy  limiting  right  of  action  to  period  less  than  that  of  statute  of  limi- 
tations. 

—  As  to  limitations  in  fire  policies. 

Cited  in  Chichester  v.  New  Hampshire  F.  Ins.  Co.  74  Conn.  510,  51  Atl.  545; 
McElroy  v.  Continental  Ins.  Co.  48  Kan.  200,  29  Pac.  478;  Hart  v.  Citizens'  Ins. 
Co.  86  Wis.  77,  89  A.  S.  R.  877,  21  L.R.A.  743,  56  N.  W.  332,— holding  limi- 
tation of  one  year  after  fire  dates  from  time  of  fire  and  not  from  time 
action  accrues;  Daly  v.  Concordia  F.  Ins.  Co.  16  Colo.  App.  349,  65  Pac.  416; 
Egan  V.  Oakland  Ins.  Co.  29  Or.  403,  54  A.  S.  R.  798,  42  Pac.  990,— holding 
same  as  to  a  like  limitation  of  six  months;  Travelers'  Ins.  Co.  v.  California  Ins. 
Co.  1  N.  D.  161,  8  L.R.A.  769,  45  N.  W.  703,  holding  same  as  to  a  limita- 
tion of  one  year  alter  occurrence  of  loss. 

Cited  in  notes  in  26  A.  S.  R.  877,  as  to  when  statute  of  limitations  begins  to 
niB  on  fire  insurance  policy;  14  E.  R.  C.  21;  47  L.R.A.  697, — ^as  to  when  stipula- 
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tion  limiting  time  for  init  on  insurance  policy  for  fixed  period  after  loes  begins 
to  run. 

Disapproved  in  Sample  y.  London    L.  P.  Ins.  Co.  46  S.  C.  491,  57  A.  S.  R.  701,. 
47  L.R.A.  696,  24  S.  E.  334,  holding  limitation  of  one  year  after  fire  dated  from 
accrual  of  action;  Read  ▼.  State  Ins.  Co.  103  Iowa,  307,  64  A.  S.  R.  180,  72  N.  W. 
666,  holding  same  as  to  a  like  limitation  of  six  months. 
Validity  of  limitations  in  policies  of  insurance. 

Cited  in  Bowen  v.  National  Life  Asso.  63  Conn.  460,  27  AtL  1069,  holding 
life  policy  may  provide  that  no  suit  shall  be  brought  after  lapse  of  one  year 
from  death. 

50  AM.  RSP.  S,  RATMOND  Y.  FISH,  51  CONN.  80. 

Liability  for  exercise  of  official  powers  in  interest  of  public  health. 

Cited  in  Kirk  v.  Board  of  Health  (Kirk  v.  Wyman)  83  S.  C.  372,  23  LJI.A. 
(N.S.)  1188,  65  S.  E.  387;  Beeks  v.  Didcinson  County,  131  Iowa,  244,  6  L.R.A. 
(N.S.)  831,  108  N.  W.  311,  9  A.  &  E.  Ann.  Cas.  812,— holding  health  officer 
not  liable  for  erroneous  destruction  of  property  in  absence  of  malice;  Valentine 
V.  Englewood,  76  N.  J.  L.  509,  19  L.R.A.(N.S.)  262,  71  Atl.  344,  16  A.  &  E.  Ann. 
Cas.  731,  holding  that  members  of  board  of  health  are  not  personally  liable  for 
damages  from  acts  in  establishing  quarantine,  though  infectious  disease  does  not 
exist;  Fath  t.  Koeppel,  72  Wis.  289,  7  A.  S.  R.  867,  39  N.  W.  539,  holding  a  fish 
inspector  not  liable  for  careless,  improper,  or  erroneous  destruction  of  property. 

Cited  in  notes  in  47  A.  S.  R.  548,  on  liability  of  health  officers  for  acts  within 
limits  of  authority;  137  A.  S.  R.  51;  5  LJLA.(N.S.)  636,— on  personal  liability 
of  member  of  board  of  health  or  of  health  officer. 

Disapproved  in  Lowe  v.  Conroy,  120  Wis.  151,  102  A.  S.  R.  983,  66  L.R.A.  907, 
97  N.  W.  942,  1  A.  &  E.  Ann.  Cas.  341,  holding  health  <^oer  liable  for  sum- 
mary  destruction  of  property,  not  in  fact  a  menace  to  public  health. 
Power  to  summarily  seise  and  control  property  In  interest  of  publle 
health  or  safety. 

Cited  in  Munn  v.  Corbin,  8  Colo.  App.  113,  44  Pac  783,  holding  condemnation^ 
without  a  hearing  before  authorised  tribunal,  not  proper  in  absence  of  extraor- 
dinary circumstances;  State  v.  Main,  69  Conn.  123,  61  A.  S.  R.  30,  36  L.ILA.  623, 
37  Atl.  80,  holding  summary  proceedings  may  be  permitted  for  abatement  of 
peach  trees  if  they  are  in  fact  diseased;  Chambers  v.  Gilbert,  17  Tex«  Civ.  App. 
106,  42  S.  W.  630,  holding  statute  may  provide  for  summary  condemnation 
and  killing  of  animals,  diseased  with  glanders;  Asbell  v.  Edwards,  63  Kan.  610^ 
66  Pac.  641,  on  whether  statute  can  provide  for  quarantine  of  cattle  at  owner'& 
expense  on  suspicion  of  disease,  without  allowance  of  trial. 

Cited  in  notes  in  26  L.R.A.  727,  on  especial  powers  and  liabilities  of  mu- 
nicipalities in  time  of  epidemics;  36  L.R.A.  604,  on  statutory  power  of  munici- 
pality to  prevent  or  abate  nuisances;  38  L.R.A.  315,  on  municipal  power  as  to 
removal  of  filth,  etc.;  38  L.R.A.  323,  on  municipal  power  over  nuisances  relating 
to  offensive  and  unwholescmie  smells. 
Legislation  Justifiable  under  the  police  power. 

Cited  in  Scovill  v.  McMahon,  62  Conn.  378,  36  A.  S.  R.  350,  21  L.R.A.  58,  26 
AtL  479,  holding  further  use  of  land  as  a  cemetery  may  be  forbidden  imder 
police  power;  State  v.  Orr.  68  Conn.  101,  34  L.R.A.  279,  35  AtL  770,  holding 
business  of  disposing  of  garbage  and  offal  may  be  regulated  under  police  power; 
Porter  v.  Ritch,  70  Conn.  235,  39  L.R.A.  353,  39  Atl.  169,  holding  statute  may 
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provide  for  temporary  detention  pending  an  insanity  examination;  Chambers  v. 
Gilbert,  17  Tex.  CSv.  App.  106,  42  S.  W.  630,  upholding  a  statute  providing  for 
condemnation  and  killing  of  animals  diseased  with  glanders. 
Delegations  of  power  by  legislature. 

Cited  in  Woodruff  y.  New  York  &  N.  K  R.  Co.  59  Conn.  63,  20  Atl.  17,  holding 
power  for  protection  of  lives,  health  and  comfort,  etc.  may  be  delegated  to  courts- 
and  committees. 
Power  of  legislature  to  abate  nuisancea. 

Cited  in  New  York  &  N.  E.  R.  Co's.  Appeal,  62  Conn.  627,  26  Atl.  122,  hold- 
ing legislature  may  abate,  grade  crossings,  in  fact  a  nuisance,  and  require  re- 
sponsible parties  to  pay  the  expense. 
Board  of  bealth  as  a  body  exercising  police  power. 

ated  in  Forbes  v.  Board  of  Health,  28  Fla.  26,  13  LJUL  649,  9  So.  862,  hold- 
ing county  boards  of  health  were  created  for  sole  purpose  of  exercising  part  of 
police  power. 

50  AM.  RBP.  12,  GARDNBR  Y.  NSTW  HAVEN  A  N.  OO.  51  CONN.  143. 
What  constitutes  one  a  passenger. 

Cited  in  Farley  v.  Cincinnati,  H.  A;  D.  R.  Co.  47  C.  C.  A.  156,  108  Fed.  14,  hold> 
ing  contract,  express  or  implied,  essential. 

Cited  in  notes  in  82  A.  D.  293,  as  to  who  is  a  passenger;  61  A.  S.  R.  75,  on 
commencement  of  relation,  of  passenger;  61  A.  S.  R.  87,  on  person  paying  fare- 
as  passenger. 

—  Effect  of  mere  Intention  to  pay  fare. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moran,  117  HL  App.  42,  holding  newn^ 
seller,  remaining  on  train  with  sufficient  money  to  pay  fare,  does  not  become- 
passenger,  unless  intention  was  declared. 

—  Persons  on  trains  run  exclusively  for  freight. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lee,  34  C.  C.  A.  366,  92  Fed.  318, 
holding  one,  riding  in  stock  car,  would  have  been  presiuned  to  be  not  a  passen- 
ger but  for  special  contract;  Purple  v.  Union  P.  R.  Co.  57  LJIA..  700,  51  C.  C.  A. 
564,  114  Fed.  123,  holding  one,  riding  on  an  extra  freight,  presumed  to  be  a 
tredpasser  in  absence  of  permissive  rule  or  practice;  Texas  &  P.  R.  Co.  v. 
Diffenbach,  92  C.  C.  A.  501,  167  Fed.  39,  holding  that  persons  on  stock  oar 
continuing  on  train  after  failure  to  buy  ticket  as  agreed  are  trespassers;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Thurlow,  30  L.R.A.(N.S.)  571,  102  C.  C.  A.  128,  178  Fed. 
894,  holding  that  presiunption  is  that  person  riding  on  caboose  is  not  passen- 
ger; Vassor  v.  Atlantic  Coast  Line  R.  Co.  142  N.  C.  68,  7  L.R.A.(N.S.)  950,  54 
8.  E.  849,  9  A.  &  E.  Ann.  Cas.  535,  holding  a  conductor  of  freight  train  had 
no  authority  to  contrast  that  one  should  be  a  passenger  or  a  servant. 

Cited  in  note  in  61  A.  S.  R.  89,  90,  on  person  riding  on  drover's  pass  as  pass- 
enger. 

Distinguished  in  Bryant  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  4  C.  C.  A.  146,  12 
U.  S.  App.  115,  53  Fed.  997,  holding  one,  riding  in  a  passenger  coach,  will  be 
presumed  to  be  rightfully  there. 
liiabillty  for  acts  in  absence  of  voluntary  assumption  of  duty. 

Cited  in  Beers  v.  Boston  &  A.  R.  Co.  67  Conn.  417,  52  A.  S.  R.  293,  32  L.R.A. 
535,  34  Atl.  541,  holding  acceptance  of  baggage,  without  express  or  implied  con* 
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tract  and  in  erroneous  belief  that  it  belonged  to  passenger,  did  not  fix  llabilitj' 

except  for  wilful  injury. 

«-Diity  of  railroads  to  trespassers. 

Cited  in  Richmond  &  D.  R.  Co.  v.  Bumsed,  70  Miss.  437,  S5  A.  a  R.  656,  12  So. 
958,  holding  liability  to  one,  unlawfully  accompanying  stock,  dependent  on  waa- 
tonness  or  wilfulness. 
PresmnpUoiis  as  to  disclosures  by  agents. 

Cited  in  Zuendt  v.  Missouri  P.  R.  Co.  124  Mo.  223,  25  S.  W.  229,  on  presumptioa 
as  to  communication  of  what  was  learned  on  errand. 
liiabilltjr  to  person  riding  on  pass. 

Cited  in  reference  note  in  2  A.  S.  R.  373,  on  liability  of  railroad  company 
for  injury  to  person  riding  on  free  pass. 
AasompUon  of  risks  by  passenger  on.  freight  train. 

Cited  in  note  in  19  L.RJ^.  311,  on  risk  assumed  by  passenger  oa  freight  train. 

50  AM.  REP.  16,  ROWE  ▼.  SMITH,  51  CONN.  S66. 
Meaning  of  expression  "middle  of  diannel." 

Cited  in  Buttenuth  t.  St.  Louis  Bridge  Co.  123  IlL  535,  5  A.  a  R.  645,  7  N.  E. 
439,  holding  "middle  of  river"  and  '^middle  of  main  diannel*'  mean  centre  line  of 
main  channel  as  applied  to  boundaries  of  states. 

Cited  in  reference  note  in  5  A.  S.  R.  558,  on  construction  of  middle  of  chan- 
nel of  bay  or  harbor. 

Cited  in  note  in  23  B.  R.  C.  189,  on  riparian  rights,  title,  and  boundaries. 
Streams  as  political  bonndariee. 

Cited  in  SUte  ex  rel.  Pankonin  t.  Cass  County,  58  Neb.  244,  78  N.  W.  494,  boUU 
ing  in  case  of  a  stream  of  water  that  eaeh  subdivision  holds  to  middle  of  the 
stream. 

Power  to  amend  Jadicial  records. 

Cited  in  T^ler  v.  Aspinwall,  73  Conn.  493,  54  L.Rj^.  758,  47  Atl.  755,  holding 
amendments,  allowed  after  term,  are  ordinarily  made  on  notice. 

50  AM.  REP.  SO,  PHCENIX  MUX.  Ij.  INS.  CO.  ▼.  HOIiliOWAY,  51  CONX. 

SIO. 
Rights  of  insurance  agents  as  to  commissions  under  contract. 

Cited  in  Hougton  v.  Bradley,  113  Mich.  699,  71  N.  W.  1112,  holding  justifiablo 
discharge  terminated  right  to  renewal  commissions,  expressly  limited  to  continu- 
ance of  agency;  State  ex  rel.  Putnam  v.  Egan,  61  Minn.  331,  67  N.  W.  77,  holding 
contract  for  services  at  pleasure  of  directors  did  not  give  right  to  commissions 
on  renewals  after  discharge  for  cause;  Scott  v.  Travellers'  Ins.  Co.  103  Md.  69, 
63  Atl.  377,  7  A.  ft  £.  Ann.  Cas.  1166;  King  v.  Raleigh,  100  Mo.  App.  1,  70  S.  W. 
261, — holding  contract,  with  provision  for  termination  on  notice,  did  not  give 
right  to  commissions  on  renewals  after  resignation. 

Distinguished  in  Michigan  Mut.  L.  Ins.  Co.  v.  Coleman,  118  Tenn.  215, 100  S.  W. 
122,  holding  a  contract  gave  right  to  percentage  on  renewals  after  discharge 
without  fault. 
Discharge  of  sureties. 

Cited  in  Boyd  v.  Agricultural  Ins.  Co.  20  Colo.  App.  28,  76  Pac.  986,  holding 
sureties  for  life  insurance  agent  not  discharged  by  failure  to  give  notice  of  de* 
fault  and  continuance  of  agent  in  employ. 
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Cited  in  notes  in  63  A.  S.  R.  327,  as  to  \vhat  matters  existing  at  or  prior  to 
entering  into  contract  of  surety  or  guaranty  will  discharge  the  surety  or  guar- 
antor; 63  A.  S.  R.  338,  on  existing  defalcation  of  principal  at  execution  of  con- 
tract of  surety  or  guaranty  as  discharge  of  surety  or  guarantor;  115  A.  S.  R. 
^4,  on  extent  of  duty  of  creditor  to  give  surety  notice  of  default  of  principal. 

^0  AM.  REP.  24,  BUTTON  v.  FRINK,  51  CONN.  842. 
Negligence  inferrable  from  fact  "Of  accident. 

Cited  in  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  75  Conn.  171,  96  A.  S.  R.  193, 
-56  L.R.A.  884,  52  Atl.  610,  holding  charge,  that  wetting  of  piano,  while  in 
possession  of  carrier,  established  negligence,  was  properly  refused;  Donovan  v. 
Hartford  Street  K  Co.  65  Conn.  201,  29  L.R.A.  297,  32  Atl.  350,  denying  tena 
bility  of  claim  that  negligence  was  established  by  sudden  deflection  of  street  car 
to  side  track;  Lennon  v.  Rawitzer,  57  Conn.  583,  19  Atl.  334,  on  modifications  to 
rule  that  negligence  may  be  presumed  from  fact  of  accident. 

Cited  in  reference  note  in  32  A.  S.  R.  377,  on  presumption  of  negligence  from 
occurrence  of  accident. 
—  Running  away  of  horses  as  evidence  of  negligence. 

Cited  in  Rowe  v.  Such,  134  Cal.  573,  66  Pac.  862;  Luecke  v.  Graham,  123  Mo. 
App.  212,  100  S.  W.  505, — holding  running  away  of  horse  does  not  make  even 
a  prima  facie  case  of  negligence;  HoUiday  v.  Gardner,  27  Ind.  App.  231,  61  N.  £. 
16  (dissenting  opinion),  on  same  point;  Van  Houten  v.  Fleischman,  1  Misc.  130, 
20  N.  Y.  Supp.  643,  holding  shying  of  horse  or  the  running  away  of  team  does 
not  permit  negligence  to  be  inferred;  Hart  v.  Washington  Park  Club,  157  111.  9, 
48  A.  S.  R.  298,  29  L.R.A.  492,  41  N.  £.  620,  holding  running  away  of  horse 
does  not  necessarily  indicate  by  whom  he  was  left,  without  proof  as  to  one  in 
control;  O'Brien  v.  Miller,  60  Conn.  214,  25  A.  S.  R.  320,  22  Atl.  544,  holding 
running  away  of  team  should  be  considered  by  jury  along  with  other  facts, 
but  no  presumption  arises  as  a  matter  of  law. 

Cited  in  notes  in  15  L.R.A.  33;  23  L.R.A.(N.S.)   171,— ap  to  whether  negli- 
.gence  inferrable  from  mere  fact  that  horse  runs  away. 
liurden  of  proving  negligence. 

Cited  in  Ashbom  v.  Waterbury,  69  Conn.  217,  37  Atl.  498,  holding  charge, 
changing  burden  of  proof  from  plaintiff  to  defendant,  was  error. 

50  AM.  REP.  29,  COIT  v.  COMSTOCK,  51  CONN.  352. 
•Certainty  in  bequests  in  general. 

Cited  in  Re  Worden,  64  Conn.  40,  29  Atl.  238,  on  nullify  of  bequest  so  un- 
-certain  as  to  amount  or  subject-matter  as  to  be  incapable  of  determination. 

Certainty  in  charitable  trusts. 

Cited  in  Mack's  Appeal,  71  Conn.  122,  41  Atl.  242,  holding  gift  by  will  to 
•corporation  to  apply  portion  to  erection  of  church  on  testator's  land  for  Evan- 
gelical Lutheran  Church,  etc.,  was  not  uncertain;  Christ  Church  v.  Donations 
for  Church  Purposes,  67  Conn.  554,  35  Atl.  552,  holding  deed  may  be  nmde 
tor  such  uses  as  will  most  nearly  accomplish  objects  of  a  church  and  promote 
its  interests  in  general;  Bristol  v.  Bristol,  53  Conn.  242,  6  Atl.  687,  holding  gift 
by  will,  allowing  widow  to  select  the  charity  itself,  was  void. 

Cited  in  notes  in  60  A.  R.  230,  on  uncertainty  of  designation  in  charitable 
bequest;  4  L.R.A.  700,  on  certainty  of  trustee  in  gifts  to  charity;  5  L.R.A.  38, 
on  description  of  beneficiaries  in  general  terms;  5  L.R»^.  41,  on  selection  of 
Am.  Rep.  Vol.  XIX.— 64. 
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beneficiaries  in  public  charitable  uses;  14  L.R.A.(N.S.)  114,  on  unincorporated 
associations  as  trustees  for  charitable  or  religious  purposes;  14  L.RJL(N.S.) 
117,  on  necessary  certainty  as  to  beneficiaries  of  bequest  for  charity  or  religion; 
14  L.RJ^.(N.S.)  122,  on  necessary  oertainty  in  bequest  as  to  beneficiaries  a» 
applied  to  relief  of  poor. 
—  Gifts  for  unnamed  poor  or  nnfortnnates  of  a  locality. 

Cited  in  Goodrich's  Appeal,  57  Conn.  275,  18  Atl.  49;  Conklin  v.  Davis,  6a 
Conn.  377,  28  Atl.  537, — holding  same  a«  to  a  gift  by  will  for  poor  of  a  certain 
church;  Tappan's  Appeal,  52  Conn.  412,  holding  same  at  to  a  gift  by  will  for 
indigent  unmarried  protestant  females  in  a  certain  city;  Strong's  Appeal,  68> 
Conn.  527,  37  Atl.  395,  holding  same  as  to  a  gift  l^  will  to  worthy  poor  people 
of  a  certain  town,  to  be  used  for  furnishing  food  and  clothing;  Hay  den  v.  Con- 
necticut Hospital  for  Insane,  64  Conn.  320,  30  Atl.  50,  holding  general  pur- 
pose of  testatrix  to  benefit  insane  female  persona  waa  sufficiently  certain. 

—  Meaning  of  word  ''home." 

Cited  in  Woodruff  y.  Marsh,  63  Conn.  125,  38  A.  S.  R.  346,  26  Atl.  840,  hold- 
ing  purpose  was  sufficiently  definite  in  provisions  for  establishment  of  home  for 
destitute  and  friendless  children  on  named  premises. 
Charitable  gifts  in  words  of  statnto  of  charitable  ueee. 

Cited  in  Woodruff  v.  Marsh,  63  Conn.  125,  38  A.  S.  R.  346,  26  Atl.  846,  hold- 
ing  it  sufficient. 
Future  trusts  for  charity. 

Cited  in  Tappan's  Appeal,  52  Conn.  412,  upholding  a  plan,  similar  to  will 
of  eited  case,  creating  a  public  charity,  and  providing  that  trustees  should  be 
invested  with  property  until  act  of  incorporation;  Re  John,  30  Or.  494,  36 
L.R.A.  242,  47  Pac.  341,  holding  certain  scheme,  providing  for  appointment  of 
trustees  fifteen  years  after  testator's  death,  the  property  in  the  meantime  be- 
ing given  in  trust  to  executors,  was  valid;  Storrs  Agri.  School  v.  Whitney,  54 
Conn.  342,  8  AtL  141,  holding  a  conveyance  to  <Mie  corporation  for  charity  with 
a  conditional  limitation  over  to  other  charities  did  not  violate  rule  of  perpetu- 
ities. 

Cited  in  reference  note  in  40  A.  S.  R.  751,  defining  ''public  charities." 

Cited  in  notes  in  1  A.  S.  R.  416;  3  L.R.A.  148;  5  E.  R.  C.  579,— on  validity 
of  bequest  in  trust  for  charitable  purposes;  49  A.  S.  R.  128;  5  L.R.A.  34, — on  law 
against  perpetuities  as  applicable  to  charitable  trusts;  49  A.  S.  R.  134,  on  condi- 
tions subsequent  within  rule  against  perpetuities;  63  A.  S.  R.  262,  on  charitable 
uses  or  trusts  for  hospitals,  homes,  etc.;  5  LJI.A.  107,  on  validity  of  gifts  for 
religious  purposes;  10  L.ILA.(N.S.)  565,  on  limitation  of  estate  upon  probate  of 
will  as  a  violation  of  the  rule  against  perpetuities;  14  L.RJL(N.S.)  54,  on  dis- 
tinction between  charities  and  ordinary  trusts. 

Time  from  which  operative. 

Cited  in  Belfteld  v.  Booth,  63  Conn.  299,  27  Atl.  585,  holding  a  fourteen-year 
period  before  commencement  of  a  trust  commenced  after  a  reasonable  time  from 
decease. 
Care  of  cemeteries  or  graves  as  a  charitable  use. 

Cited  in  Mason  v.  Bloomington  Library  Asso.  237  111.  442,  86  N.  E.  1044,  15 
A.  k  £.  Ann.  Cas.  603,  holding  that  devise  to  private  trustee  for  perpetual 
care  of  burial  lot  is  void;  Kelly  v.  Nichols,  17  R.  I.  306,  19  L.R.A.  413,  21  Atl. 
006,  holding  maintainance  of  grave  is  not  a  good  charitable   use;    Weed  v. 
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Scofield,  73  Ck)nn.  670,  49  Atl.  22,  holding  legacy  in  favor  of  cemetery  was  not 
a  public  or  charitable  trust. 

Cited  in  notes  in  58  A.  R.  600,  on  validity  of  bequests  to  perpetually  keep 
burial  lots,  etc.,  in  repair;  63  A.  S.  R.  257,  on  charitable  uses  or  trusts  as  to 
cemeteries. 

Construction  of  charitable  trusts. 

Cited  in  Strong's  Appeal,  68  Conn.  527»  37  Atl.  395;  Duggan  y.  Slocum, 
83  Fed.  244, — holding  favorable  construction  is  given  in  courts  of  equity. 

Cited  in  reference  note  in  4  L.R.A.  699,  on  construction  of  gifts  to  public 
charity. 

Trusts  for  charity  coupled  with  other  inseparable  purposes. 

Referred  to  as  a  leading  case  in  Mason  v.  Perry,  22  R.  I.  475,  48  Atl.  671, 
holding  trust  for  charity  was  void  because  of  words  allowing  indefinite  por- 
tion of  fund  to  be  expended  for  other  purposes. 

Cited  in  Kelly  v.  Nichols,  17  R.  I.  306,  19  LJ3LA.  418,  21  AtL  906,  holding 
primary  purpose  not  charitable  where  fund  was  to  be  expended  generally  for 
both  charitable  and  noncharitable  purposes. 
When  purposes  of  trust  are  inseparable. 

Cited  in  note  in  5  L.R.A.  109,  on  sustaining  trust  where  some  purposes  valid 
and  others  invalid. 

Distinguished  in  Bristol  v.  Bristol,  53  Conn.  242,  5  Atl.  687,  holding  purposes 
of  particular  bequests  were  severable. 

50  AM.  KEP.  88,  CliOUGHfiSSBY  v.  WAT£RBURY,  81  CONN.  405. 
liiability  of  municipalities  for  ice  or  snow  on  sidewalks. 

Cited  in  Campbell  v.  New  Haven,  78  Conn.  394,  ^2  Atl.  665,  holding  some 
duty  is  imposed,  but  it  is  limited  and  takes  into  account  the  rigors  of  winter 
and  other  circumstance. 

Cited  in  reference  notes  in  50  A.  R.  756,  on  liability  of  city  for  injury  from 
icy  sidewalk;  58  A.  R.  357,  on  liability  of  municipal  corporations  for  injuries 
from  accumulations  of  snow  and  ice;  2  A.  S.  R.  169,  on  obligation  of  municipal 
corporation  to  keep  streets  and  highways  in  safe  condition;  31  A.  S.  R.  759,  on 
duty  of  municipalities  to  keep  streets  clear  of  ice  and  snow. 

Cited  in  note  in  21  L.R.A.  265,  on  liability  of  municipal  corporation  for  ice 
on  streets  or  sidewalks  in  case  of  negligence. 

Distinguished  in  dissenting  opinion  in  Derochie  v.  Cornwall,  21  Ont.  App.  Rep. 
279  (affirming  23  Ont.  Rep.  355),  on  liability  of  municipality  for  injury  to  per- 
son slipping  on  ice  formed  in  depression  in  sidewalk. 
—  Smooth  or  slippery  ice  not  ridged. 

Cited  in  District  of  Columbia  v.  Frazer,  21  App.  D.  C.  154,  denying  any  dis- 
tinction between  liability  as  to  smooth  and  corrugated  ice;  Bell  v.  York,  31 
Neb.  842,  48  N.  W.  878,  holding  generally  that  city  is  not  liable  unless  there 
were  obstacles  other  than  mere  slippery  condition. 

Cited  in  notes  in  21  L.R.A.  270,  on  liability  of  municipal  corporation  for 
mere  slipperiness  of  sidewalks;  7  L.R.A. (N.S.)  936,  on  municipal  liability  for 
injuries  from  smooth,  level  ice  or  snow  accumulating  from  natural  causes  on 
sidewalk  not  otherwise  defective. 

Distinguished  in  Magaha  v.  Hagerstown,  95  Md.  62,  51  Atl.  832,  holding  city 
liable  for  mere  slippery  condition,  due  to  artificial  causes. 
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Criticized  in  Grossenbach  v.  Milwaukee,  65  Wis.  31,  50  A.  R.  614,  26  N.  W. 
182,  holding  a  city  not  liable  for  mere  slippery  conditicm  of  walk,  due  to 
natural  causea. 
Notice  as  precedent  to  action  under  statutory  proTislons. 

Cited  in  Fields  y.  Hartford  &  W.  Morse  R.  Co.  54  Conn.  9,  4  Atl.  105,  hold- 
ing horse  railroad,  under  duty  to  repair  street,  could  not  be  sued  under  statute 
before  notice. 

Sufficiency  of  statutory  notice  of  Injuries  to  municipal  corporations  before 
suit. 

Cited  in  Hein  v.  Fairchild,  87  Wis.  258,  58  N.  W.  413,  holding  a  notice,  di- 
recting clearly  and  unmistakably  to  exact  spot  or  place  of  accident^  is  sufficient ; 
Langley  ▼.  Augusta,  118  Ga.  590,  98  A.  S.  R.  133,  45  8.  E.  486,  holding  notice, 
describing  time,  plaoe,  and  extent  of  injury  with  reasonable  certainiy,  will  be 
sufficient;  Wood  v.  Stafford  Springs,  74  Conn.  437,  51  AtL  129,  holding  a  certain 
notice  was  reasonably  sufficient;  Gardner  y.  New  London,  63  Conn.  267,  28  Atl. 
42,  holding  a  notice,  describing  accident  as  on  the  fifth  day  of  May  instead  of 
the  second,  was  bad. 

50  AM.  KEP.  47,  NAUiET  y.  HARTFORD  CARPET  CO.  51  CONN.  52^. 
Subsequent  repairs  or  safeguards  as  eyidence  of  negligence. 

Cited  with  special  approval  in  Sappenfield  y.  Main  Street  &  Agri.  Park  R.  Co. 
91  Cal.  48,  27  Pac.  590,  holding  replacement  of  straight  pin  by  safety  pin  after 
accident  was  incompetent  to  show  negligence  in  action  by  driver  of  horse-car. 

Cited  in  Morris  v.  Winchester  Repeating  Arms  Co.  73  Conn.  680,  49  AtL  180, 
holding  mere  issuance  of  rule  after  accident  did  not  show  negligence  in  not  having 
it  made  before;  Illinois  C.  R.  Co.  v.  Wyatt,  104  Tenn.  432,  78  A.  S.  R.  926, 
58  8.  W.  308,  holding  subsequent  repair  of  platform  causing  injuries,  was  in- 
competent to  show  negligence;  Atchison,  T.  A  S.  F.  R.  Co.  v.  Parker,  5  C.  C.  A. 
220,  12  U.  S.  App.  132,  55  Fed.  595,  holding  same  as  to  subsequent  repair  of  an 
engine;  Chicago  A  E.  R.  Co.  v.  Lee,  17  Ind.  App.  215,  46  N.  E.  543,  holding  same 
as  to  subsequent  repair  of  signal  wires,  exposed  on  right  of  way;  Terre  Haute  & 
I.  R.  Co.  V.  Clem,  123  Ind.  15,  18  A,  S.  R.  303,  7  L.R.A.  588,  23  N.  K  965,  hold- 
ing same  as  to  subsequent  repair  of  a  crossing  over  right  of  way;  Aldrich  v. 
Concord  A  M.  R.  Co.  67  N.  H.  250,  29  Atl.  408,  holding  same  as  to  subsequent  re- 
placement of  a  switch  by  another  of  a  different  kind;  McGarr  v.  National  A  P. 
Worsted  Mills,  24  R.  I.  447,  96  A.  S.  R.  749,  60  L.R.A.  122,  63  Atl.  320,  holding 
same  as  to  subsequent  repair  of  a  belt  in  mill ;  Gormully  A  J.  Mfg.  Co.  v.  Olsen, 
72  111.  App.  32,  holding  same  as  to  subsequent  removal  of  defective  wheel;  Col- 
umbia A  P.  S.  R.  Co.  V.  Hawthorne,  144  U.  S.  202,  36  L.  ed.  405,  12  Sup.  Ct.  Rep. 
591,  holding  as  to  subsequent  change  or  repair  of  shaft  and  pulleys;  Geoigia 
Southern  A  F.  R.  Co.  y.  Cartledge,  116  Ga.  164,  59  L.R.A.  118,  42  S.  E.  405, 
holding  subsequent  change  in  location  of  post  near  railroad  track  incompetent  to 
show  negligence  in  action  by  mail  clerk;  Isaacs  v.  Southern  P.  Co.  49  Fed.  797, 
holding  adoption  of  different  plan  in  reconstruction  of  bridge  incompetent  to  show 
negligence;  Pribbeno  v.  Chicago,  B.  A  I.  R.  Co.  81  Neb.  657,  116  N.  W.  494,  hold- 
ing that  evidence  that  subsequent  to  flood  railroad  lengthene«l  bridge  and  took 
out  ground  so  water  could  go  through  is  inadmissible;  Plunkett  v.  Clearwater 
Bleachery  A  Mfg.  Co.  80  S.  C.  310,  61  S.  E.  431  (dissenting  opinion),  on  inad- 
missibility of  evidence  of  subsequent  repairs  and  precautions;  Green  v.  Ashland 
Water  Co   101  WU.  258,  70  A.  S.  R.  911,  48  LJLA.  117,  77  N.  W.  722,  holding 
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subsequent  precautions  incompetent  to  show  negligence  in  action  for  death  from 
contaminated  water;  Standard  Oil  Co.  v.  Tiemey,  192  Ey.  367,  36  A.  S.  R.  595, 
14  LJI.A.  677,  17  S.  W.  1025,  holding  subsequent  change  in  branding  barrels  of 
oil  and  labeling  of  cars  incompetent  to  show  negligence  in  action  against  ship- 
per; Hodges  Y.  Percival,  132  111.  63,  23  N.  E.  423,  holding  subsequent  installation 
of  air-cushion  was  incompetent  to  show  negligence  in  action  for  injuries  from  an 
elevator;  Anson  y.  Evans,  19  Colo.  274,  35  Pac.  47,  holding  replacement  of  ropes 
after  accident  was  incompetent  to  show  negligence  as  to  manner  of  cleaning 
walls  of  building;  Morey  v.  Pickle  Marble  &  Granite  Co.  20  C.  C.  A.  366,  36  U. 
S.  App.  682,  74  Fed.  155,  holding  a  subsequent  repair  of  machinery  or  adoption 
of  different  methods  incompetent;  Waterbury  v.  Waterbury  Traction  Cb.  74  Conn, 
152,  50  Atl.  5,  holding  replacement  of  a  railing  on  day  after  accident  was  not 
competent  as  admission  as  to  removal  before  accident;  Skinners  v.  Locks  &  Canals, 
154  Mass.  168,  26  A.  S.  R.  226,  12  L.R.A.  554,  28  N.  E.  10,  holding  evidence  of 
subsequent  precaution  as  to  a  trench  incompetent  to  show  negligence  either  at 
common  law  or  under  employers'  liability  act. 

Cited  in  reference  note  in  50  A.  R.  297,  on  evidence  of  subsequent  condition 
of  street  to  prove  condition  at  a  certain  time. 

Cited  in  notes  in  57  A.  R.  183,  on  construction  or  alteration  after  railroad  ac- 
cident as  evidence  that  conditions  were  previously  dangerous;  11  E.  R.  C.  246; 
18  A.  S.  R.  309, — on  evidence  of  subsequent  repairs  as  proof  of  prior  negligence; 
08  A.  8.  R.  323,  on  change  of  machinery  after  accident  to  servant  as  evidence 
of  negligence;  26  A.  S.  R.  229;  12  L.R.A.  560,  on  precautions  after  accident  as 
evidence  of  negligence. 

—  As  eTidence  of  dominion,  physical  conditions,  etc. 

Cited  in  Helling  v.  Schindler,  145  Cal.  303,  78  Pac  710,  holding  mere  sharpen- 
ing of  knives  before  use  after  accident  was  incompetent  for  any  purpose  in  action 
for  injuries  from  planer;  Skottowe  v.  Oregon  Short  Line  &  U  N.  R.  Co.  22 
Or.  430,  16  L.R.A.  593,  30  Pac.  222,  holding  subsequent  repair  of  a  bridge  was 
incompetent  to  show  negligence  but  was  admissible  on  question  of  control  of  locus 
in  quo;  Mitchell  v.  Plattsburg,  33  Mo.  App.  555;  Bowles  v.  Kansas  City,  51  Mo. 
App.  416, — ^holding  subsequent  repair  of  sidewalk  incompetent  to  show  negligence, 
though  it  may  be  competent  on  question  of  duty  to  repair;  Bell  v.  Washington 
Cedar  Shingle  Co.  8  Wash.  27,  35  Pac.  405,  denying  that  changes  in  machinery 
could  be  brought  out  in  cross-examination  to  affect  opinion  as  to  safety. 

Distinguished  in  Quinn  v.  New  York,  N.  H.  ft  H.  R.  Co.  56  Conn.  44,  7  A.  S. 
R.  284,  12  Atl.  97,  holding  cross-examination  as  to  new  rule  after  accident  not 
to  show  negligence  but  to  affect  an  opinion  was  not  error. 
Duty  to  repair  premises  rented  to  different  tenants. 

Annotation  cited  in  La  Plante  v.  LaZear,  31  Ind.  App.  435,  68  K.  £.  312,  hold- 
ing landlord,  exercising  dominion  over  steps  as  a  common  passageway,  was  lia- 
ble for  defects  therein. 

Cited  in  reference  note  in  70  A.  S.  R.  294,  on  landlord's  duty  and  liability  to 
keep  common  stairway  in  repair. 
lilabllity  to  tenant's  guest. 

Cited  in  reference  notes  in  33  A.  S.  R.  646;  28  A.  8.  R.  600,  on  liability  of  landr 
lord  for  injuries  to  guest  of  tenant. 
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50  AM.  REP.  55,  KE  RUSSEIili,  51  CONN.  577. 
Rewards,  for  acts  in  line  of  duty. 

Cited  in  Spinney  y.  United  States,  32  Ct  CI.  397,  holding  a  post  master  was 
not  entitled  to  a  reward  offered  in  general  terms  by  post  master-general;  Van 
Horn  V.  Ricks  Water  Co.  115  Cal.  448,  47  Pac.  361,  holding  one  employed  to 
detect  pollution  of  stream  cannot  recover  a  reward,  advertised  by  his  employer. 

Cited  in  reference  note  in  7  A.  S.  R.  54,  on  who  may  claim  reward. 

Cited  in  notes  in  6  £.  R.  0.  137;  99  A.  S.  R.  1017,— on  right  of  officer  to  claim 
reward. 
—  Arrests  made  In  course  of  doty  as  officer. 

Cited  with  special  approval  in  Lees  v.  Colgan,  120  CaL  262,  40  L.RJ^.  355,  52 
Pac.  502,  holding  captain  of  police  could  not  recover  a  governmental  reward  for 
apprehension  of  murderer  in  his  own  county  and  city. 

Cited  in  Hogan  t.  Stophlet,  179  111.  150,  44  L.R.A.  809,  53  N.  E.  604  (affirming 
74  III.  App.  631),  holding  sheriff  will  not  be  permitted  to  recover  reward  for 
apprehension  of  criminal  in  his  own  county;  Com.  v.  Harshman,  7  Pa.  Dist.  R. 
741,  20  Pa.  Oo.  Ct.  666,  holding  a  constable  was  not  entitled  to  reward  under 
statute  for  apprehension  of  horse  thief;  Clinton  County  v.  Davis,  162  Ind.  60, 
64  i;«.R.A.  780,  69  N.  E.  680,  1  A.  ft  E.  Ann.  Cas.  282,  on  absence  of  right  to  re- 
cover rewards  for  services  in  line  of  duty  to  apprehend  criminals. 

Cited  in  notes  in  11  L.R.A.  399;  11  L.R.A.(N.S.)  1171,--on  right  of  pubUc  of- 
ficer to  claim  reward  for  arrest. . 

Distinguished  in  United  SUtes  t.  Matthews,  178  U.  8.  881,  43  L.  ed.  788,  19 
Sup.  Ct  Rep.  413  (affirming  32  Ct.  CL  123),  sustaining  right  of  deputy  nuu-shal 
to  reward,  authorized  by  legislative  act. 

50  AM.  REP.  71,  PENNSYIiVANIA  OO.  t.  WHITIiOCK,  99  IND.   16. 

Proximate  and  interrenlnc  causes  of  injuries. 

Cited  in  Claypool  v.  Wigmore,  34  Ind.  App.  36,  71  N.  E.  609,  holding  opening 
of  elevator  door  by  companion  of  plaintiff  and  not  fact  that  it  had  been  slightly 
left  open  was  proximate  cause  of  injury;  Oklahoma  Gas  k  Electric  Co.  t.  Lukert, 
16  Okla.  397,  84  Pac  1076,  holding  defective  electric  wires,  coming  in  contact  with 
defective  telephone  wires  on  same  pole  were  a  proximate  cause  of  injury;  Alex- 
ander V.  New  Castle,  115  Ind.  51,  17  N.  E.  200,  holding  town  not  liable,  where 
one,  in  charge  of  a  prisoner,  was  thrown  by  latter  into  a  pit,  n^ligently  allowed 
in  sidewalk;  Davis  v.  Williams,  4  Ind.  App.  487,  31  N.  £.  204,  holding  owner 
of  dead  dog,  placed  in  a  proper  place,  not  liable  for  its  frightening  of  horse  after 
removal  to  highway  by  another. 

Cited  in  reference  note  in  52  A.  R.  790,  on  necessity  for  negligence  being  prox- 
imate cause  of  injury  to  warrant  recovery  of  damages. 

Cited  in  note  in  20  L.R.A.(N.a)  93,  94  on  weather  ccmditions  as  independent, 
intervening,  efficient  cause. 
—  Fires  spread  by  wind  or  other  irresponsible  cause. 

Cited  in  Martin  v.  New  York  A  N.  E.  R.  Co.  62  Conn.  331,  25  Atl.  239,  holding 
fire  communicated  from  engine  to  station  and  then  to  plaintiff's  property  was  a 
proximate  cause  of  loss;  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  536,  41  LJLA. 
794,  51  N.  E.  1,  holding  negligent  storing  of  oil  on  railroad  platform  was  not 
cause  of  loss  of  adjacent  property,  where  fire  started  from  acts  of  non-employee. 

Cited  in  reference  note  in  58  A.  R.  795,  on  liability  of  person  negligently  set- 
ting Are  to  one  building  for  destruction  of  adjacent  buildings. 
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Cited  in  notes  in  52  A.  R.  159,  on  application  of  proximate  and  remote  causea 
i.0  cases  of  communication  of  fire;  30  A.  S.  R.  503,  on  wind  as  proximate  cause 
of  fire;  36  A.  S.  R.  824,  as  to  whether  wind  breaks  causation  on  spread  of  fire; 
21  L.R.A.  260,  on  liability  for  setting  fires  which  spread  to  property  of  others. 

Disapproved  in  Louisville^  N.  A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  229,  22  A.  S. 
747,  holding  positive  wrong  of  running  heavy  train,  including  cars  of  oil  in  viola- 
tion of  ordinance  created  liability  for  burning  of  buildings. 

Disapproved  in  Louisville,  N.  A.  A  C.  R.  Co.  v.  NitscKe,  126  Ind.  229,  22  A.  S. 
R.  682,  9  L.R.A.  750,  26  N.  E.  51;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Williams,  131 
Ind.  30,  30  N.  £.  696;  Chicago  &  E.  R.  Co.  v.  Luddington,  10  Ind.  App.  636,  38 
N.  E.  342;  Chicago  &  E.  I.  R.  Co.  v.  Ross,  24  Ind.  App.  222,  56  N.  E.  451,— re- 
pudiating doctrine  that  wind  carrying  a  fire,  originating  through  negligence,  was 
an  intervening  agency;  Florida  East  Coast  R.  Co.  v.  Welch,  53  Fla.  145,  44  So. 
250,  12  A.  k  E.  Ann.  Cas.  210,  holding  ordinary  wind  is  not  an  intervening  agen- 
cy, though  contra  in  case  of  extraordinary  wind. 

Cited  as  overruled  in  Chicago  ft  E.  R.  Co.  v.  Lesh,  158  Ind.  423,  63  N.  E.  794, 
repudiating  doctrine  that  an  ordinary  wind,  carrying  a  fire  was  an  intervening 
agency. 
Withdrawal  of  case  from  Jury  for  remoteness  of  damafi^es. 

Cited  in  Home  Oil  &  Gas  Cb.  v.  Dabney,  79  Kan.  820,  102  Pac.  488;  Stone  v. 
Boston  &  A.  R.  Co.  171  Mass.  636,  41  L.RJ^.  794,  61  N.  E.  1,— holding  it  proper 
^nd  duty  of  court. 

50  AM.  REP.  81,  SHIBfER  T.  MANN,  ••  IND.  190. 

Rale  in  Shelley's  Case. 

Cited  in  Chamberlain  v.  Runkle,  28  Ind.  App.  699,  63  N.  E.  486,  holding  words 
*'heirs"  or  ''heirs  of  the  body"  coupled  with  name  of  first  taker  do  not  describe 
a  class  who  take  as  purchasers;  Perkins  v.  McConnell,  136  Ind.  384,  36  N.  E.  120, 
holding  generally  that  devise  of  freehold  to  one  with  a  limitation,  either,  mediate 
or  immediate,  to  his  heirs,  vests  a  fee  in  the  ancestor;  Allen  y.  Craft,  109  Ind. 
476,  58  A.  R.  425,  9  N.  E.  919,  holding  a  devise  to  one  and  "her  heirs  forever" 
carried  a  fee  to  first  taker;  Bonner  v.  Bonner,  28  Ind.  App.  147,  62  N.  E.  497,  hold- 
ing same  in  case  of  devise  to  one  for  life  and  to  her  heirs  in  fee  at  death ;  Wa- 
ters V.  Lyon,  141  Ind.  170,  40  N.  E.  662,  holding  same  in  case  of  a  deed  to" A.  and 
B,  his  wife,  during  their  natural  lives  and  at  their  death  to  the  heirs  of  their 
body." 

Cited  in  reference  note  in  9  A.  S.  R.  35,  on  construction  of  words  "heirs," 
*heirs  of  body"  or  "children"  imder  rule  in  Shelley's  Case. 

Cited  in  notes  in  11  A.  S.  R.  101;  12  A.  S.  R.  263;  2  LJUL  467;  29  L.R.A. 
(N.S.)  1040,  1069, — on  rule  in  Shelley's  case. 
^^  Devise  to  one  for  life,  then  over  to  him  and  his  heirs. 

Cited  in  Hochstedler  v.  Hoehstedler,  108  Ind.  506,  9  N.  E.  467,  holding,  where 
a  life  estate  is  created  in  a  devisee  named,  and  same  will  devises  remainder  to 
devisees  who  are  named,  and  their  lawful  heirs  such  devisees  take  an  estate  in 
fee. 
<«- Adoption  as  law  in  Indiana. 

Cited  in  Allen  v.  Craft,  109  Ind.  476,  58  A.  &  R.  425,  9  N.  E.  919;  Teal  v.  Rich- 
4urd8on,  160  Ind.  119,  66  N.  E.  435;  Fountain  County  Coal  k  Min.  Co.  v.  Beckle- 
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heimer,  102  Ind.  76,  62  A.  R.  646,  1  N.  E.  203,— holding  rule  is  a  pari  of  lair 
of  the  state. 
Cited  in  note  in  2  L.R.A.  114,  on  creation  of  life  eetatet  in  Indiana. 

Words  of  purchase  and  of  limltaUon. 

Cited  in  Chamberlain  y.  Runkle,  28  Ind.  App.  590,  63  N.  £.  486;  Teal  t.  Rich- 
ardson, 160  Ind.  119,  66  N.  E.  435,  holding  words  ''heirs"  or  "heirs  of  the  body*" 
are  primarily  words  of  limitation  and  not  of  purchase;  Shannon  v.  Bonham,  27 
Ind.  App.  369,  60  N.  K  951,  holding  word  "children"  is  a  word  of  purdiase 
and  not  of  limitation;  Burns  v.  Weesner,  134  Ind.  442,  34  N.  £.  10,  holding 
words  "heir"  or  "heirs  of  the  body"  are  words  of  limitation  but  the  words  "child" 
or  "children"  are  words  of  purchase;  Jackson  v.  Jackson,  127  Ind.  346,  26  N.  E. 
897,  holding  words  "children  of  his  body"  were  used  as  descriptive  of  a  clasa 
who  should  take  the  fee;  Mcllhinny  v.  Mcllhinny,  137  Ind.  411,  45  A.  S.  R.  186, 
24  L.R.A.  489,  87  N.  E.  147,  holding  word  "issue"  when  used  in  deed  is  al- 
ways a  word  of  purchase. 

When  word  ''heirs"  will  be  construed  In  nontechnical  sense. 

Cited  in  McNutt  v.  McNutt,  116  Ind.  545,  2  L.ILA.  372,  19  N.  E.  115,  holding 
generally  that  word  "heirs"  will  be  given  its  settled  meaning,  unless  context  ia 
decisive  to  the  contrary;  Stevens  v.  Flannigan,  181  Ind.  122,  30  N.  E.  898,  hold- 
ing word  "heirs"  in  contract  for  conveyance  may  be  construed  in  non- technical 
sense  in  accordance  with  plain  intent;  Taney  v.  Fahnley,  126  Ind.  88,  25  N.  E. 
882,  holding  mere  negative  words  will  not  impair  force  of  word  "heirs"  in  a  deed; 
Perkins  v.  McConnell,  136  Ind.  384,  36  N.  E.  120;  Teal  v.  Richardson,  160  Ind. 
119,  66  N.  E.  435;  Hochstedler  v.  Hochstedler,  108  Ind.  606,  9  N.  E.  467,--hold. 
ing  word  "heirs"  in  a  will  may  be  construed  to  mean  children  in  accordance  with 
clear  intent;  Essick  v.  Caple,  131  Ind.  207,  30  N.  E.  900,  holding  same  as  to  con- 
struction of  word  "heir"  to  mean  child;  Granger  v.  Granger,  147  Ind.  95,  36 
L.ItA.  186,  44  N.  E.  189;  Allen  v.  Craft,  109  Ind.  476,  58  A.  R.  425,  9  N.  E. 
919, — ^holding  word  "heirs"  in  a  will  cannot  be  construed  to  mean  children  un- 
less context  was  decisive;  Griswold  v.  Hicks,  132  111.  494,  22  A.  S.  R.  549,  24 
N.  E.  63,  holding  same  as  to  word  "heirs"  in  a  deed;  Wood  v.  Beasley,  107  Ind. 
37,  7  N.  E.  331,  holding  word  "heirs"  in  a  will  was  controlled  by  words  with  which 
it  was  associated;  Hadlock  v.  Gray,  104  Ind.  596,  4  N.  E.  167,  holding  word 
"heirs"  in  a  deed  meant  heirs  apparent  and  not  heirs;  Fountain  County  Coal  k 
Min.  Co.  T.  Beckleheimer,  102  Ind.  76,  52  A.  R.  646,  1  N.  E.  202,  holding  word 
''heirs  "in  a  deed  described  a  class  who  should  take  where  intent  was  clear  and 
unequivocal;  Tinder  v.  Tinder,  131  Ind.  381,  30  N.  E.  1077,  holding  word  "heirs" 
in  a  deed  to  "A.  and  the  heirs  of  B,  by  A.  his  wife"  both  A.  and  B.  being  alive  at 
time,  was  intended  to  mean  children;  Doyle  v.  Andis,  127  Iowa,  36,  69  IkRA. 
953,  102  N.  W.  177,  4  A.  &  E.  Ann.  Cas.  18  (dissenting  opinion),  on  practice 
of  construing  word  heirs  "to  mean  children  in  accordance  with  intent. 

Construction  of  technical  words  In  general  in  will. 

Cited  in  Chamberlain  t.  Runkle,  28  Ind.  App.  699,  63  N.  E.  486,  on  construction 
according  to  legal  effect  except  in  a  perfectly  clear  case  of  intention. 
Distinction  between  devise  to  one  and  his  heirs  and  devise  to  heirs  of  a 
certain  person. 

ated  in  Conger  v.  Lowe,  124  Ind.  368, 9  LJUL  166,  94  N.  E.  889,  holding  ^ImTtf^ 
jn  latter  ease  will  be  construed  to  mean  children 
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Verbal  rearrangement  or  change  in  constmlng  will. 

Cited  in  Gibson  y.  Seymour^  102  Ind.  486,  52  A.  R.  088,  2  N.  E.  805,  holding 
change  by  transposition,  alteration,  subtraction,  or  substitution  will  not  be  per- 
mitted except  in  clearest  cases. 

Right  to  disregard  words  of  deed  or  will. 

Cited  in  Tinder  t.  Tinder,  131  Ind.  381,  30  N.  E.  1077,  holding  words  cannot  be 
arbitrarily  and  causelessly  rejected;  Wood  v.  Robertson,  113  Ind.  323,  16  N.  E. 
457,  holding  that  provisions  in  will  cannot  be  disregarded. 
Intention  as  an  element  In  conatmction  of  wills. 

Cited  in  Jenkins  v.  Compton,  123  Ind.  117,  23  N.  E.  1091,  holding  intention  as 
expressed  in  entire  instrument  controls,  unless  inconsistent  with  rules  of  law; 
Ri^rsdale  y.  Bamett,  10  Ind.  App.  478,  37  N.  E.  1109,— on  extent  to  which  intent 
controls  in  construction  of  wills. 
Ck>n8tractlon  of  deeds  and  wills  comparatively. 

Cited  in  Chamberlain  v.  Runkle,  28  Ind.  App.  509,  63  N.  E.  486;  Evans  v.  Dun- 
lap,  36  Ind.  App.  198,  75  N.  E.  297;  Fountain  County  Coal  &  Min.  Co.  v.  Beckle- 
heimer.  302  Ind.  76,  52  A.  R.  645,  1  N.  E.  202,— holding  wills  are  construed  more 
liberally  than  deeds. 
Suspension  of  power  of  alienation. 

Cited  in  Matlock  v.  Lock,  38  Ind.  App.  281,  78  N.  K  171,  holding  provisions  in 
devise  to  grandchild  against  alienation  until  arival  at  age  of  forty  did  not  vio- 
late statute;  Fowler  v.  Duhme,  143  Ind.  248,  42  N.  E.  623,  holding  statute  was- 
violated  by  will,  prohibiting  absolute  devisees  from  alienating  for  twenty  five 
years  after  execution  of  will. 

"When  a  conditional  fee  is  created. 

Cited  in  Essick  v.  Caple,  181  Ind.  207,  30  N.  B.  900,  holding  a  certain  will  cre- 
ated a  conditional  fee;  Matlock  v.  Lock,  38  Ind.  App.  281,  73  N.  E.  171,  on  wheth- 
er certain  devise  created  a  conditional  fee. 

Creation  of  conditional  fees  by  will  as  well  as  by  deed. 

Cited  in  Matlock  v.  Lock,  38  Ind.  App.  281,  73  N.  E.  171 ;  Corey  v.  Springer, 
138  Ind.  506,  37  N.  E.  322,— holding  creation  may  be  by  will  or  by  deed. 

When  estate  tail  is  created. 

Cited  in  Outland  v.  Bowen,  115  Ind.  150,  7  A.  S.  R.  420,  17  N.  E.  281,  holding 
it  exists  whenever  it  appears  that  issue  of  first  taker  should  take  by  inheritanee 
indirect  line  so  long  as  posterity  should  endure  and  an  estate  in  fee  or  in  tail  ia 
given  in  remainder  upon  indefinite  failure  of  issue. 

50  AM.  REP.  94,  WACHSTETTER  v.  STATE,  99  IND.  290. 
Evidence  as  to  character. 

Cited  in  reference  notes  in  35  A.  S.  R.  472,  on  proof  of  character;  40  A.  S.  R. 
365,  on  what  evidence  admissible  to  prove  character;  53  A.  S.  R.  101,  on  weight 
of  evidence  of  good  character  in  homicide;  67  A.  S.  R.  20,  on  evidence  as  to  char- 
acter of  witness  in  criminal  case. 
Impeachment  of  witnesses. 

Cited  in  Hess  v.  Redding;  2  Ind.  App.  199,  28  N.  E.  234,  holding  statement  of  a 
witness  that  defendant  had  admitted  account  in  suit  oonld  be  shown  to  have 
beta  contradicted  outside  conit. 
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lilmits  of  rross  examination. 

Cited  in  Terre  Haute  Electric  Co.  ▼.  Watson,  33  Ind.  App.  124,  70  N.  E.  093, 
liolding  witness,  testifTing  as  to  inspection  and  good  order  of  cars,  could  be  cross- 
examined  to  test  knowledge;  Blough  v.  Parry,  144  Ind.  463,  40  N.  E.  70,  holding 
a  witness,  testifying  as  to  a  testator's  mental  unsoundness  and  acts  towards  him, 
could  be  asked  as  to  explanatory  facts;  Shears  v.  State,  147  Ind.  51,  46  N.  E.  331; 
Cleveland.  C.  C.  k  St  L.  R.  Co.  v.  Hadley,  170  Ind.  204,  16  L.R.A.(N.S.)  527,  82 
N.  E.  1025,  16  A.  &  E.  Ann.  Cas.  1, — ^holding  that  question  as  to  amount  of  salary 
of  conductor  is  competent  on  his  cross-examination  as  defendant's  witness  in  ac- 
tion against  railroad  for  personal  injuries. 
—  Of  witness  as  to  reputation  of  another. 

Cited  in  Baehner  t.  SUte,  25  Ind.  App.  597,  58  N.  E.  741,  holding  witness,  testi- 
fying as  to  good  character  of  a  defendant  in  criminal  case,  could  be  asked  as  to 
knowledge  of  similar  crimes;  State  v.  Ogden,  39  Or.  195,  65  Pac  449»  holding  wit- 
ness, testifying  at  to  reputation  of  prosecutrix  for  chastity,  oould  be  asked  as 
to  knowledge  of  her  discharge  for  immoral  character. 

<— RlCht  to  go  into  sabjectt  of  direct  examination. 

Cited  in  Boyle  v.  SUte,  105  Ind.  469,  55  A.  R.  218,  5  N.  E.  203,  holding  full 
and  detailed  investigation  of  subjects  is  allowed. 
-—Discretion  of  conrt. 

Cited  in  Chicago  ft  E.  R.  Co.  t.  Barnes,  10  Ind.  App.  460,  38  N.  £.  428,  holding 
matter  is,  to  some  degree,  at  least,  addressed  to  discretion;  Shields  t.  State,  149 
Ind.  395,  49  N.  E.  851;  Henderson  y.  Henderson,  165  Ind.  666,  75  N.  K  269;  Ran- 
dall T.  State,  132  Ind.  539,  32  N.  E.  305;  Houk  t.  Branson,  17  Ind.  App.  119,  45 
N.  E.  78, — ^holding  matter  is  addressed  to  discretion  and  is  not  ground  for  a  re- 
versal, unless  there  was  clear  abuse  of  the  power;  Citisens'  Street  R.  Co.  v.  Heath, 
29  Ind.  App.  395,  62  N.  E.  107  (dissenting  opinion),  on  discretion  going  only  to 
extent  of  examination  and  not  to  cases  where  right  was  wholly  denied. 

Rerlew  of  evidence  on  appeal. 

Cited  in  McCarty  ▼.  SUte,  127  Ind.  223,  26  N.  K  665;  Feltoa  v.  SUte,  139  Ind. 
531,  39  N.  E.  228, — ^holding  finding  or  verdict  will  be  interfered  with  only  in  case 
of  absolute  failure  of  evidence  on  material  point. 
Requests  for  Instructions  already  given. 

Cited  in  Shenkenberg  v.  SUte,  154  Ind.  630,  57  N.  E.  519,  holding  such  an  in- 
struction was  properly  refused. 
Instructions  emphasising  Isolated  questions. 

Cited  in  SUte  v.  Buralli,  27  Nev.  71  Pac  532,  holding  instructions  cannot 
be  based  on  part  of  facte,  independently  of  all  other  proof  in  the  < 


50  AM.  KEF.  99,  SIMS  t.  SMITH,  99  IND.  469. 
Talldlty  of  Infant's  deed. 

Cited  in  note  in  18  A.  S.  R.  584,  on  validity  of  infant's  deed  of  conveyance. 
Agency  by  adoption  of  unauthorized  act. 

Cited  in  Bamett  v.  Gluting,  3  Ind.  App.  415,  29  N.  E.  927,  holding  agency  may 
be  esUblished  by  ratification. 
Necessity  of  pleading  definite  theory. 

Cited  in  SUte  ex  reL  Dark  v.  Mann,  43  Ind.  App.  120,  86  N.  E.  976  (dissenting 
opinion),  on  sufficiency  of  complaint  upon  theory  upon  which  It  is  framed; 
Welty  T.  Indianapolis  &  T.  B.  Ca  105  Ind.  55,  4  N.  E.  410;  Oolitic  Stone  Co.  v. 
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Ridge,  169  Ind.  639,  83  N.  E.  246;  Leeds  v.  Richmond,  102  Ind.  372,  1  N.  E.  711,— 
holding  complaint  must  proceed  on  a  definite  theory,  and  be  good  on  that  theory' ; 
Logansport  y.  Uhl,  99  Ind.  531,  50  A.  R.  109,  holding  same,  and  that  theory  is 
•determined  from  general  tenor  of  averments. 

ZO  AM.  R£P.   102,  BVANSVILIiE  A  T.  H.  R.  GO.  v.  McKEB,  99  IND. 

519. 
liiabiUty  for  servant's  unauthorized  torts. 

Cited  in  Kingan  y.  Silvers,  13  Ind.  App.  80,  37  N.  E.  413,  holding  liability  ex- 
ists for  negligent  or  wilful  acts,  or  mistakes,  within  scope  of  employment;  Johns- 
ton v.  Chicago,  St  P.  M.  A  0.  R.  Co.  130  Wis.  492,  110  N.  W.  424,  holding  lU- 
bility  exists  for  acts  within  ^oope  of  employment  though  they  were  unlawful,  un- 
authorized, or  even  forbidden;  Indiana  Bicycle  Co.  v.  Willis,  18  Ind.  App.  525, 
48  N.  E.  646,  holding  corporation  may  be  liable  for  acts  of  agent  in  course  of  em- 
ployment, though  in  violation  of  orders;  Arnold  v.  National  Bank,  126  Wis.  362, 

5  L.R.A.(N.S.)  580,  105  N.  W.  828,  holding  same  in  case  acts  were  either  un- 
authorized or  forbidden;  Willard  v.  Holmes,  2  Misc.  303,  21  N.  Y.  Supp.  998, 
holding  malice  of  officers  and  employees,  accompanying  performance  of  duties,  is 
imputable  to  corporation,  in  absence  of  independent  purpose;  Canfield  v.  Chicago, 
R.  I.  &  P.  R.  C6.  59  Mo.  App.  354,  holding  railroad's  liability  for  an  assault  by 
aervant  not  dependent  on  rightfulness  of  performance  of  act  or  specific  authority. 

Cited  in  reference  notes  in  60  A.  R.  883,  on  liability  of  master  for  wilful  as- 
sault of  servant  outside  course  of  employment;  41  A.  S.  R.  109,  on  master's  lia- 
bility for  assault  by  servant;  45  A.  S.  R.  326,  on  liability  to  passengers  for  as- 
sault by  employees. 

Distinguished  in  Dickson  v.  Waldron,  135  Ind.  507,  41  A.  S.  R.  440,  24  LJLA. 
483,  34  N.  E.  506,  holding  theatre  manager  must  see  that  guests  suffer  no  wrong 
from  agents  and  servants;  Cincinnati,  H.  k  I.  R.  Co.  v.  Carper,  112  Ind.  26,  2 
A.  S.  R.  144,  13  N.  E.  122,  holding  railroad  not  liable  for  misdirection  by  con- 
ductor, outside  scope  of  employment;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Brackman, 
78  111.  App.  141,  holding  railroad  not  liable  for  ejection  of  trespasser  by  brake- 
sman, outside  scope  of  employment. 
-—False  Imprisonment  or  malicious  prosecution  by  servant. 

Cited  in  Flora  v.  Russell,  138  Ind.  153,  37  N.  E.  593,  holding  railroad  was 
not  liable  for  act  of  check  clerk  in  procuring  search  warrant  outside  scope  of 
his  duties;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138;  Eichengreen  v.  Louis- 
ville k  M.  R.  Co.  96  Tenn.  229,  04  A.  S.  R.  833,  31  L.R.A.  702,  34  S.  W.  219,— 
holding  railroad  may  be  liable  for  arrest  of  innocent  person  within  scope  of 
employment  though  act  was  unauthorized  or  against  orders. 

Cited  in  notes  In  14  L.R.A.  792;   4  L.R.A.(N.S.)   283,  on  master's  liability 
for  arrest  or  false  imprisonment  or  malicious  prosecution  by  servant  employed 
as  detective,  policeman,  or  watchman. 
—  PleadiniT  scope  of  employment. 

Cited  in  Smith  v.  Louisville,  E.  k  St.  L.  R.  Co.  124  Ind.  394,  24  N.  E.  753, 
holding  complaint  for  assault  against  railroad  by  one,  not  a  passenger,  should 
allege  character  of  service  performed  by  servant  in  question;   Grand  Rapids 

6  I.  R.  Co.  v.  Eang,  41  Ind.  App.  701,  83  N.  E.  778,  holding  that  complaint 
in  action  against  railroad  for  false  imprisonment  by  detective  sufficiently  al- 
leged scope  of  employment. 
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Liability  for  acta  of  serrant  in  scope  of  employment. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  ▼.  Foeter,  104  Ind.  293,  54  A.  R.  319, 
4  N.  £.  20,  holding  railroad  liable  for  aoeeptance  of  bagg^age  in  scope  of  em- 
ployment though  in  violation  of  rules  provided  party  had  no  notiee;  Clear 
Creek  Stone  Co.  t.  Carmichael,  37  Ind.  App.  413,  73  N.  K  935,  on  Uability  for 
acts  of  agents;  Shamp  v.  Lambert,  142  Mo.  App.  507,  121  S.  W.  770,  holding 
that  employer  is  liable  for  negligence  of  chauffeur,  though  latter  was  not  at 
place  of  accident  by  instruction  from  employer. 

Cited  in  notes  in  60  A.  R.  881,  on  master's  liability  for  wilful  assault  of 
servant  in  course  of  employment;  17  E.  R.  C.  282,  on  liability  of  master  for 
wrongful  acts  of  servant  within  scope  of  authority. 
Liability  of  corporations  to  action  for  malicions  torts. 

Cited  in  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138,  holding  actions  for  ma> 
licious  prosecution  or  fcMr  false  imprisonment  may  be  maintained;  Indiana 
Bicycle  Co.  y.  Willis,  18  Ind.  App.  525,  48  N.  E.  646,  holding  action  for  ma- 
licious prosecution  may  be  maintained. 

Cited  in  note  in  26  A.  S.  R.  132,  on  liability  of  corporati<ms  for  malicious 
prosecutions. 

Snfllcienoy  of  proof  of  cItU  case. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson,  107  Ind.  442,  57  A.  R. 
120,  8  N.  E.  18,  holding  jury  in  civil  case  should  decide  according  to  pre- 
ponderance of  evidence,  and  in  accordance  with  reasonable  probability. 

50  AM.  KEP.   109,  LOGAN8PORT  t.  UHL,  ••  IND.  681. 
Qnasi  estoppel  to  dispute  official  action  or  claim. 

Cited  in  Busenbark  v.  Hements,  22  Ind.  App.  557,  53  N.  K  665;  Taber  v> 
Ferguson,  109  Ind.  227,  0  N.  E.  723, — ^holding  property  owner  cannot  ^etly 
permit  beneficial  expenditure  under  contract  with  city,  and  then  deny  power 
of  city  to  contract;  Cluggish  v.  Eoons,  15  Ind.  App.  599,  43  N.  £.  158,  holding 
same,  where  contract  with  a  town  was  involved;  McCoy  v.  Able,  131  Ind.  417,. 
30  N.  E.  528,  holding  decision  of  county  commissioners  as  to  nature  of  work 
etc.  under  contract  is  conclusive  as  to  all  persons  coming  in  after  its  comple- 
tion; Jones  V.  Cullen,  142  Ind.  335,  40  N.  E.  124,  holding  action  will  not  be 
sustained  to  set  aside  order  granting  aid  to  railroad,  when  not  commenced  until 
acted  upon;  Cass  County  v.  Plotner,  149  Ind.  116,  48  N.  E.  635,  holding  one,, 
joining  in  petition  for  extension  of  time  of  payment,  could  not  attadc  ditch 
assessment,  made  under  color  of  law;  Peters  v.  Qriffee.  108  Ind.  121,  8  N.  K 
727,  holding  acquiescence  in  drainage  proceedings  until  after  expenditure  of 
money  precluded  motion  to  dismiss,  where  there  was  notice;  McClarren  v.  Jef- 
fers<m  School  Twp.  169  Ind.  140,  13  L.R.A.(N.S.)  417,  82  N.  E.  73,  13  A.  ft  £. 
Ann.  Cas.  978,  holding  that  damages  in  condomnation  proceedings  do  not  in- 
clude value  of  school  erected  prior  to,  and  in  reliance,  on  such  proceedings 
against  supposed  owner,  where  real  owner,  with  knowledge  thereof,  made  no 
objections  to  erection  of  school. 
Bstoppel  to  claim  riparian  injnry  or  right. 

Cited  in  Herr  v.  Central  Kentucky  Asylum,  110  Ky.  282,  61  a  W.  288,  hold- 
ing that  acquiescence  of  riparian  owner  in  erection  of  dam  precludes  him  from 
enjoining  its  maintenance;  McKee  v.  Grand  Rapids,  137  Mich.  200,  100  N.  W» 
580,  holding  riparian  owner  who  made  mere  protest  and  waited  until  city 
completed   expensive   improvements   not   entitled   to   an   injunction;    Royce   v» 
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Carpenter^  80  Vt.  37,  66  AtL  888,  holding  acquiescence  in  erection  of  dam  did 
not  bar  an  injunction  where  there  was  no  knowledge  of  injurious  consequences; 
Penrhyn  State  Co.  v.  Granville  Electric  Light  &  P.  Co.  181  N.  Y.  80,  73  N.  B. 
666,  2  A.  &  E.  Ann.  Cas.  782;  Pisk  v.  Hartford,  70  Conn.  720,  66  A.  S.  R.  147, 
40  Atl.  906, — ^holding  a  riparian  mill  proprietor,  who  knowingly  permitted  city 
to  expend  large  sums  on  a  water  system  was  not  entitled  to  an  injunction; 
Herr  v.  Central  Kentucky  Asylum,  110  Ky.  282,  61  S.  W.  283,  holding  riparian 
owner  who  knowingly  permitted  an  asylum  to  construct  dam  and  a  sewer,  not 
<>ntitled  to  an  injunction;  Rigney  v.  Tacoma  Light  &  Water  Co.  9  Wash.  576, 
26  L.R.A.  425,  38  Pac.  147  (dissenting  opinion),  on  absence  of  right  to  injunc- 
tion in  riparian  owner  who  stood  by  until  municipal  corporation  expended 
money. 

JLaches  barring  equitable  relief. 

Cited  in  Brown  v.  Brown,  101  Ind.  340,  holding  equity  requires  diligence  from 
suitors;  Vikery  v.  Hendricks  County,  134  Ind.  551,  32  N.  E.  880,  holding  suit 
to  enjoin  levying  of  tax  to  pay  for  toll  road  could  not  be  maintained,  after  re- 
-ceipt  of  benefits,  on  ground  of  unconstitutionality;  Kincaid  v.  Indianapolis 
Natural  Gas  Co.  124  Ind.  577,  19  A.  S.  R.  113,  8  L.R.A.  602,  24  N.  E.  1066, 
holding  an  abutter,  who  stood  by  until  gas  company  had  invested  large  simis 
in  highway,  was  not  entitled  to  an  injunction ;  Sherlock  v.  Louisville,  N.  A.  &  C. 
R.  Co.  115  Ind.  22,  17  N.  E.  171;  Midland  R.  Co.  ▼.  Smith,  113  Ind.  233,  16 
N.  E.  256, — ^holding  one,  who  had  consented  to  use  of  his  land  by  railroad  for 
A  number  of  years,  was  not  entitled  to  an  injunction ;  Martindale  ▼.  Rochester, 
171  Ind.  250,  86  N.  E.  321,  holding  that  owner,  permitting,  without  objection, 
-contractor  to  improve  street,  cannot  restrain  collection  of  assessment;  Louis- 
ville k  N.  R.  Co.  V.  Smith,  117  Ky.  364,  78  S.  W.  160,  holding  one,  who  stood 
by  until  railroad  expended  money,  not  entitled  to  injunction  to  restore  cross- 
ing over  tracks;  Stock  v.  Hillsdale,  155  Mich.  375,  119  N.  W.  435,  denying 
injunction,  where  complainant  for  twenty  years  had  known  of  defendant's  as- 
serted right  and  defendant  had  made  large  expenditures. 

Cited  in  reference  notes  in  6  A.  S.  R.  367;  18  A.  S.  R.  428,-«On  estoppel  to 
object  to  nuisance  by  reason  of  acquiescence  or  laches;  24  A.  S.  R.  570,  on 
■effect  of  unreasonable  delay  in  seeking  injunction;  66  A.  8.  R.  151,  as  to  when 
injunction  will  be  refused  for  laches. 

Distinguished  in  Scherer  v.  Ingerman,  110  Ind.  428,  11  N.  E.  8,  holding  ap- 
plication for  license  to  sell  realty  of  decedent  may  be  made  within  statutory 
time  in  absence  of  laches,  working  an  estoppel. 
Injunctions  as  matter  of  discretion  and  caution. 

Cited  in  Fisk  v.  Hartford,  70  Conn.  720,  66  A.  S.  R.  147,  40  Atl.  906;  Bar- 
nard v.  Sherley,  135  Ind.  547,  41  A.  S.  R.  454,  24  L.R.A.  568,  34  N.  E.  600; 
Somerset  Water,  Light  &  Traction  Co.  v.  Hyde,  129  Ky.  402,  111  S.  W.  1006; 
Loy  v.  Madison  &  H.  Gas  Co.  156  Ind.  332,  58  N.  E.  844, — holding  grant  or  re- 
cusal is  a  matter  of  sound  discretion  and  granting  must  not  be  productive  of 
^reat  hardship;  Laporte  v.  Scott,  166  Ind.  78,  76  N.  E.  878,  holding  grant  of  an 
injunction  will  not  be  disturbed  on  appeal  in  absence  of  clear  abuse  of  discre* 
tion;  Laporte  v.  Scott,  166  Ind.  78,  76  N.  E.  878,  holding  great  caution  should 
be  exercised. 
—  Hardship  as  m  groiind  for  refusal  of  an  Injunctioii. 

Distinguished  in  Stock  y.  Jefferson  Twp.  114  Mich.  357,  38  L.R.A.  855,  72  N. 
W.  132;  Ives  v.  Edison,  124  Mich.  402,  83  A.  S.  R.  329,  60  L.R.A.  134,  83  N» 
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W.  120, — ^holding  continuing  trespass  of  irreparable  nature  will  be  enjoined, 
notwithstanding  proportionate  loss  was  trivial  if  there  was  no  laches. 

—  Propriety  of  enjoining  public  work. 

Cited  in  Bigelow  v.  Los  Angeles,  86  CaL  014,  24  Pac.  778,  holding  matter  of 
public  convenience  and  ability  to  respond  in  damages  are  important  matters. 
Constmction  of  pleadings. 

Cited  in  Terre  Haute  ft  I.  R.  Co.  y.  MeCorkle,  140  Ind.  613,  40  N.  E.  62; 
Bremmerman  v.  Jennings,  101  Ind.  253, — ^holding  complaint  is  to  be  judged  by 
general  tenor  and  scope;  Over  v.  Schiffling,  102  Ind.  191,  26  N.  £.  91,  holding^ 
answer  is  to  be  judged  by  general  scope  and  tenor  and  not  by  fragmentary 
parts. 

Pleading  definite  theory. 

Cited  in  State  ex  rel.  Rowe  v.  Britton,  102  Ind.  214,  1  N.  £.  617;  Welty  v. 
Indianapolis  ft  V.  R.  Co.  106  Ind.  65,  4  N.  £.  410, — ^holding  recovery  must  be 
had  on  theory  on  which  complaint  is  framed;  Bremmerman  v.  Jennnings,  101 
Ind.  253;  Leeds  v.  Richmond,  102  Ind.  372,  1  N.  £.  711;  Terre  Haute  ft  Q.  R. 
Co.  MeCorkle,  140  Ind.  613,  40  N.  £.  62;  State  ex  rel.  Watson  v.  Knox  County, 
101  Ind.  398, — holding  complaint  must  proceed  on  a  definite  theory  and  be  good 
on  that  theory. 

—  As  to  complaints  for  lnJnn<;tlons. 

Cited  in  Loy  v.  Madison  ft  H.  Gas.  Co.  156  Ind.  332,  58  N.  E.  844,  holding  an 
insufficient  complaint  will  be  held  bad  on  demurrer  regardless  of  right  to  other 
relief. 

50  AM.  REP.   110,  MORRISON  y.  STATE,  17  TEX.  APP.  S4. 
Iiaroeny  by  bailee. 

Cited  in  WilUams  t.  SUte,  30  Tex.  Ai^.  153,  16  8.  W.  760;  Rumbo  t.  Stote, 
28  Tex.  App.  30, — holding  hirer  or  borrower  of  horse  cannot  commit  larceny 
in  case  intent  was  formed  after  receipt  of  possession;  Abbey  v.  State,  35  Tex. 
Crim.  Rep.  589,  34  8.  W.  930,  on  false  pretexts  or  intent  to  take  proper^,  at 
time  of  obtaining  possession,  and  an  appropriation  as  elements  in  larceny ;  Lewis 
V.  State,  48  Tex.  Crim.  Rep.  309,  87  S.  W.  831,  holding  hirer  of  horses  may 
commit  larceny  in  case  possession  was  obtained  by  false  pretenses  and  there 
was  an  appropriation. 

Cited  in  reference  notes  in  76  A.  D.  693;  16  A.  8.  R.  854, — on  larceny  by 
bailees. 

—  Falsity  of  pretexts  to  gain  possession. 

Cited  with  special  approval  in  Hernandez  v.  State,  20  Tex.  App.  151,  holding 
facts  did  not  show  that  pretext  was  false  or  that  there  was  intent  at  time  of 
taking. 
Sale  of  another*8  property  as  larceny. 

Cited  in  note  in  10  L.R.A.(N.S.)  816,  on  sale  of  another's  property  as  larceny. 
Felonious  Intent  as  an  element  In  larceny. 

Cited  in  Guest  v.  State,  24  Tex.  App.  235,  5  &  W.  840,  holding  charge  as  to 
intent  and  effect  of  finding  cattle  in  herd  was  improperly  refused. 

Cited  in  note  in  88  A.  S.  R.  601,  602,  on  intent  as  element  of  larceny. 
Wrongful  taking  In  larceny. 

Cited  in  Taylor  v.  State,  18  Tex.  App.  489,  holding  there  would  be  no  thefts 
If  aithar  of  Joint  owners  consented  to  taking. 
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Pleading  in  Indictment  for  theft  by  artifice. 

Cited  in  Atterberry  v.  State,  10  Tex.  App.  401;  Glasoow  t.  State,  60  Tex. 
Crim.  Rep.  636,  100  S.  W.  933,— holding  theft  by  fraudulent  pretext  provable 
under  ordinary  indictment  for  theft;  Franklin  v.  State,  34  Tex.  Crim.  Rep.  203,. 
29  8.  W.  1088,  on  same  point. 

50  AM.  RESP.  122,  K£RRY  t.  STATE,  17  TEX.  APP.  178. 
Justice  of  peace  as  magistrate. 

Cited  in  Brown  v.  State,  66  Tex.  Crim.  Rep.  672,  118  S.  W.  139,  holding  that 
justice  of  peace  is  magistrate  where  he  sits  as  examining  court  in  own  precinct 
and  his  jurisdiction  is  coextensive  with  county. 
Pleading  statutory  crimes. 

Cited  in  Lantzmester  v.  State,  19  Tex.  App.  320;  Mitten  ▼.  State,  24  Tex. 
App.  346,  6  S.  W.  106, — ^holding  indictments  should  follow  statute,  and  if  in 
different  words,  they  should  be  equal  or  more  extensive  than  those  of  the  stat- 
ute; Bean  v.  State,  26  Tex.  App.  346,  8  S.  W.  278,  holding  an  indictment  in 
words,  more  extensive  than  those  of  statute,  sufficiently  charged  an  aggravated 
assault  and  battery;  Brown  v.  State,  26  Tex.  App.  640,  10  S.  W.  112,  holding 
indictment  for  unlawfully  acting  as  an  insurance  agent  must  charge  that  com- 
pany was  an  insurance  company;  Jones  v.  State,  169  Ind.  413,  69  L.R.A.  789, 
66  N.  E.  287,  holding  particulars  must  be  pleaded,  where  definition  of  offense 
contains  generic  terms. 

—  Crime  of  theft  from  the  person. 

Cited  with  special  approval  in  Bush  v.  State,  63  Tex.  Crim.  Rep.  213,  10^ 
S.  W.  184,  holding  an  indictment  charging  stealing  from  person  so  suddenly 
as  not  to  allow  resistance  but  omitting  word  "privately"  was  sufficient. 
What  constitutes  theft  from  the  person. 

Cited  in  note  in  67  L.R.A.  437,  on  necessity  of  actual  force  in  snatching  to 
constitute  robbery  where  there  is  no  resistance.  ^ 

Distinguished  in  Green  v.  State,  28  Tex.  App.  493,  13  S.  W.  784,  holding  of- 
fense is  complete  where   property,  taken   from   person   without  knowledge   of 
owner,  passes  to  thief,  though  without  subsequent  resistance. 
Distinction  between  theft  from  person  and  ordinary  thefts. 

Cited  in  Gage  v.  State,  22  Tex.  App.  123,  2  S.  W.  638,  holding  theft  from 
person  could  not  be  prosecuted  in  county  into  whieh  the  property  was  brought, 
as  in  cases  of  ordinary  theft. 
Dnty  of  cleric  of  district  court  as  to  proceedings  of  examining  courts. 

Cited  in  Kimbrough  v.  State,  28  Tex.  App.  367,  13  S.  W.  218,  holding  pro- 
ceedings should  be  safely  kept  and  delivered  to  foreman  of  next  grand  jury. 
Competency  on  trial  of  evidence  taken  in  preliminary  examining  courts. 

Cited  in  Childers  v.  State,  30  Tex.  App.  160,  28  A.  S.  R.  899,  16  S.  W.  903 
(dissenting  opinion),  on  right  to  read  evidence  under  provisions  of  statute  er- 
roneously using  word  "deposition"  instead  of  "evidence." 

Disapproved  in  Cline  v.  State,  36  Tex.  Crim.  Rep.  320,  61  A.  S.  R.  860,  36 
S.  W.  1099,  holding  testimony  of  a  witness,  who  has  since  died,  taken  and  re- 
duced to  writing  at  examination  cannot  be  used  as  evidence  on  trial. 

—  AlBdavits  as  a  predicate  for  introduction  of  testimony. 

Cited  in  Steagald  v.  State,  22  Tex.  App.  464,  3  S.  W.  771,  holding  statutory 
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oftth  authentieating  the  testimony  may  be  controverted,  especially  if  in  writing, 

by  counter-aflldayits. 

Certificate  aa  to  eridenoe  or  depositiona  before  examining  oourta. 

Cited  in  Qolden  ▼.  State,  22  Tex.  App.  1,  2  S.  W.  531,  holding  not  particular 
form  of  certificate  is  necessary;  Clark  ▼.  State,  28  Tex.  App.  189,  19  A.  8.  R. 
817,  12  S.  W.  729,  holding  same,  and  that  a  certain  certificate  was  sufScient; 
Kirby  t.  State,  23  Tex.  App.  13,  5  S.  W.  165,  holding  a  certain  certificate  was 
sufficient. 

50  ABf.  REP.  128,  WAIiTERS  T.  STATE,  17  TEIX.  APP.  226. 
Larceny  of  money  taken  to  be  changed. 

Cited  in  FinkeUtein  v.  State,  105  Ga.  617,  31  S.  £.  589,  holding  appropriation 
of  money,  fraudulently  and  with  intent  to  steal  same,  constitutes  larceny. 

Cited  in  notes  in  64  A.  S.  R.  435 ;  88  A.  8.  R.  578, — on  larceny  of  money  given 
to  another  for  purpose  of  haying  it  changed. 

50  AM.  REP.  129,  HAWKINS  T.  STATE,  17  TEX.  APP.  59S. 

Eridence  as  to  Intent. 

Cited  in  Moore  ▼.  State,  33  Tex.  Crim.  Rep.  306,  26  S.  W.  403,  holding  that 
evidence  that  defendant  was  good  shot  is  inadmissible  on  issue  of  intent. 
Amendment  of  certificate  of  transfer  to  another  oonrt. 

Cited  in  Smith  ▼.  Fly,  24  Tex.  App.  345,  76  A.  D.  109,  holding  error  in  record 
of  transferred  case  should  be  amended  by  proper  officer  and  recital  by  court 
receiving  it  does  not  suffice. 

50  AM.  REP.  ISl,  BUTTON  t.  HOFFMAN,  61  WIS.  20,  20  N.  W.  667. 
Separate  entity  of  corporation. 

Cited  in  Boatmen's  Bank  v.  Gillespie,  209  Mo.  217,  108  8.  W.  74,  holding 
life  of  corporation  not  dependent  on  life  of  shareholders;  Keith  County  v. 
Ogalalla  Power  k  Irrig.  Co.  64  Neb.  35,  89  N.  W.  375,  holding  contractor  not 
legally  identical  with  corporation,  organized  by  him;  White  v.  Pecos  Land  ft 
Water  Co.  18  Tex.  Civ.  App.  634,  45  S.  W.  207,  holding  two  corporations,  or- 
ganized by  same  persons  and  operated  for  same  interest,  are  not  legally  identi- 
cal; Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.  30  C.  C.  A.  293,  58  U.  S.  App. 
444,  86  Fed.  585,  on  distinction  between  corporation  and  its  members. 

—  Nature  of  shareholders*  rights. 

Cited  in  Stewart  v.  Pierce,  116  Iowa,  733,  89  N.  W.  234;  Morbach  v.  Home 
Min.  Co.  53  Kan.  731,  37  Pac.  122, — ^holding  interest  of  stockholder  is  of  a 
collateral  nature  and  not  that  of  an  owner;  Re  Klaus,  67  Wis.  401,  29  N.  W. 
582,  holding  stockholder  is  in  no  sense  the  owner  or  part  owner  of  partnership 
property;  Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  644,  108  A.  S.  R.  716,  60  L.R.A. 
927,  93  N.  W.  1024,  holding  stockholders  have  no  title  to  corporate  property 
which  they  can  convey  or  incumber;  Rough  ▼.  Breitung,  117  Mich.  48,  75  N. 
W.  147,  holding  stockholders,  acting  coUectiyely  or  separately  cannot  control 
corporate  property. 

—  Effect  of  majority  or  sole  ownership  of  stock. 

Cited  with  special  approval  in  Cutshaw  t.  Fargo,  8  Ind.  App.  691,  S4  N.  E. 
376,  holding  sole  stodcholders  cannot  sue  account  for  goods  sold  l^  aorpora- 
tion. 
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Cited  in  Pullman  ▼.  Secord-Hopkins  Co.  73  111.  App.  30,  holding  stock- 
holders and  corporation  are  distinct,  though  they  own  or  control  all  the  stock; 
Parker  v.  Bethel  Hotel  Co.  96  Tenn.  262,  31  L.R.A.  706,  34  S.  W.  209,  holding 
ownership  of  all  shares  does  not  give  title  to  real  estate  of  corporation;  Har- 
rington ▼.  Connor,  51  Neb.  214,  70  N.  W.  911,  holding  like  condition  does  not 
give  right  to  property  transferred  to  corporation;  Robson  v.  Dayton,  111  Mich. 
437,  69  N.  W.  834,  holding  it  does  not  give  right  to  sue  in  own  name;  Peter- 
sen ▼.  Elholm,  130  Wis.  1,  109  N.  W.  76,  holding  two  persons,  owning  all 
stock,  cannot  settle  claim  of  corporation  against  one  of  them  by  individual 
action;  Exchange  Bank  v.  Macon  Constr.  Co.  97  Ga.  1,  33  L.R.A.  800,  25  S.  E. 
326,  holding  fact  that  one  corporation  owns  all  stock  of  another  does  not  render 
them  identical;  Hatch  v.  Johnson  Loan  k  T.  Co.  79  Fed.  828,  holding  ownership 
of  nearly  all  stock  does  not  give  right  to  irregularly  execute  note  against  inter- 
est of  others;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  579,  66  L.R.A.  387,  67  Atl. 
1001,  holding  ownership  of  nearly  all  stock  in  a  railroad  does  not  give  title  to 
road,  franchises  or  other  property;  Louisville  Bkg.  Co.  ▼.  Eisenman  Bros.  & 
Co.  94  Ky.  83,  42  A.  S.  R.  335,  19  L.R.A.  684,  21  S.  W.  631,  holding  ownership  of 
all  stock  in  corporation,  created  under  statute,  suspended  operation  of  fran- 
chise until  a  transfer;  Thum  v.  Walstenholme,  21  Utah,  446,  61  Pac.  537  (dis- 
senting opinion),  on  ineffectiveness  of  ownership  of  all  stock  to  make  a  share- 
holder the  corporation;  Jones  v.  Williams,  139  Mo.  1,  61  A.  S.  R.  436,  37  L.R.A. 
682,  40  S.  W.  353  (dissenting  opinion),  on  lack  of  power  in  majority  stockhold- 
ers to  contract  for  corporation. 

Cited  in  reference  notes  in  57  A.  R.  336,  on  right  of  sole  owner  of  corporate 
stock  to  mortgage  property;  72  A.  S.  R.  909,  on  mortgage  of  corporate  property 
by  sole  stockholder;  120  A.  S.  R.  286  on  sole  stockholder  as  distinct  from  the  corpo- 
ration. 

Cited  in  notes  in  99  A.  D.  336,  on  effect  of  sale  by  corporation  of  all  its  as- 
sets to  one  stockholder;  19  L.RJl  684,  on  sole  ownership  of  stock  of  a  corpo- 
ration. 

Distinguished  in  First  Nat.  Bank  ▼.  Winchester,  119  Ala.  168,  72  A.  S.  R. 
904,  24  So.  351,  holding  sole  stockholders  of  corporation  may  make  mortgage  of 
corporate  property  to  secure  individual  debts  which  will  be  valid  in  equity. 
Distinction  between  shareholderfl  and  directors  of  corporation. 

Cited  in  Re  Klaus,  67  Wis.  401,  29  N.  W.  682,  holding  an  estoppel  as  a  stock- 
holder ineffective  when  applied  to  a  director. 

50  AM.  REP.    IS 5,  WOODWORTH  t.  MlliliS,   61   WIS.   44,   SO  N.  M9. 
728. 

€k>od  character  as  eridence  of  want  of  probable  cause  in  malicions  prose- 
cution. 

Cited  in  Shea  y.  aoquet  Lumber  Co.  97  Minn.  41,  106  N.  W.  652;  Olson  t. 
Trete,  46  Minn.  225,  48  N.  W.  914, — ^holding  evidence  of  good  reputation,  of 
which  defendant  would  be  presumed  to  know,  was  competent  on  issue  of  prob- 
able cause;  Mclntire  v.  Levering,  148  Mass.  546,  12  A.  S.  R.  594,  2  L.R.A.  617, 
20  N.  E.  191,  holding  same  as  to  good  reputation,  known  to  defendant;  Emory 
T.  Eggan,  75  Kan.  82,  88  Pac.  740,  on  same  point;  Glace  v.  Hummel,  10  Pa.  Dist. 
R.  10,  24  Pa.  Co.  Ct  550,  4  Dauphin  Co.  Rep.  1;  Bank  of  Miller  y.  Richmon,  64 
Neb.  Ill,  89  N.  W.  627, — ^holding  same  as  to  reputation,  either  actually  known 
or  presumed  to  have  been  known;  Thurkettle  v.  Frost,  137  Mich.  115,  100  N.  W. 
Am.  Rep.  Vol.  XIX.— 55. 
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283,  4  A.  ft  E.  Ann.  Gas.  836,  holding  no  error  was  eonmiitted  in  mdmitting 
evidence  of  good  reputation  on  issue  of  probable  cause. 

Cited  in  note  in  26  A.  8.  R.  156,  on  admissibility  of  evidence  of  plaintifTfr 
reputation  in  malicious  prosecution. 

—  Failure  to  inquire  as  evidence  of  malice. 

Cited  in  Stubbs  v.  Mulholland,  168  Mo.  47,  67  S.  W.  650,  holding  failure  to- 
inquire  as  to  character  before  arrest,  when  possible,  may  allow  malice  to  be 
inferred. 
Favorable  termination  of  maliclons  prosecution. 

Cited  in  Luby  v.  Bennett,  111  Wis.  613,  87  A.  S.  R.  897,  56  L.RJL  261,  87 
N.  W.  804,  holding  final  determination  of  wrongful  proceeding  in  favor  of  de- 
fendant essential;  Strehlow  v.  Pettit,  96  Wis.  22,  71  N.  W.  102,  holding  certain 
evidence  was  sufficient  to  sustain  a  finding  as  to  termination  of  action. 

Cited  in  notes  in  26  A.  6.  R.  136;  2  JmRJL.  (N.S.)  943,— K>n  termination  of 
criminal  prosecution  by  entry  of  nolle  prosequi  as  sufficient  termination  to 
support  suit  for  malicious  prosecution. 

—  Necessily  of  pleading. 

Cited  in  Lawrence  v.  Cleary,  88  Wis.  473,  60  N.  W.  793,  holding  failure  of 
proceedings  against  plaintiff  must  be  alleged  and  proved;   King  v.  Johnston^ 
81  Wis.  578,  51  N.  W.  1011,  holding  a  complaint,  not  alleging  facts  showing 
termination,  was  bad. 
Right  to  recall  a  nolle  proseqni  after  entry. 

Cited  in  Com.  v.  McClusky,  151  Mass.  488,  25  N.  E.  72,  on  whether  fresh 
proceedings  can  be  taken  in  same  ease. 
Qnestlons  calling  for  mere  opinion. 

Cited  in  Hill  v.  American  Surety  Co.  107  Wis.  19,  81  N.  W.  1024;  Yerkes  v. 
Northern  P.  R.  Co.  112  Wis.  184,  88  A.  S.  R.  961,  88  N.  W.  33,— holding  a  ques- 
tion calling  for  opinion  of  witness  as  to  conduct  in  a  hypothetical  case  was  im- 
proper. 
Evidence  as  to  malice  In  maliclons  prosecution. 

Cited  in  Parker  v.  Parker,  102  Iowa,  500,  71  N.  W.  421,  holding  value  of 
property  in  question  may  be  considered  in  determining  intentions  of  parties. 
Prosecution  on  complaint  of  another  as  a  defense  U>  malldons  prosecu- 
tion. 

Cited  in  Tangney  v.  Sullivan,  163  Mass.  166,  39  N.  E.  799,  holding  it  no  de- 
fense, if  third  person  acted  in  good  faith  and  defendant  intentionally  induced 
the  act. 
Honest  belief  In  probable  cause. 

Cited  in  Harris  v.  Woodford,  98  Mich.  147,  57  N.  W.  96,  holding  probable 
cause  impossible,  if  there  was  knowledge  or  belief  in  innocence,  though  facts 
make  prima  facie  case  of  guilt;  Ball  v.  Rawles,  98  CaL  222,  27  A.  S.  R.  174, 
28  Pac.  937,  holding  an  instruction  was  defective  in  omitting  necessity  that 
there  should  have  been  actual  belief  in  guilt. 

50  AM.  REP.   1S7,  BUFFAIiO  v.  O'MAIiljBY,   61  WIS.   255,   20  N.  W. 

•  IS. 
Recovery  of  money  paid  by  mistake. 

ated  in  Cleveland-Cliffs  Iron  Co.  v.  East  Itasca  Min.  Co.  76  C.  C.  A.  598r 


Digitized 


by  Google 


867  NOTES  ON  AMERICAN  REPORTS.  [135-141 

146  Fed.  232,  holding  party,  enteriDg  into  uncertain  contract  with  full  knowl- 
edge, cannot  recover  back  part  of  consideration. 

Cited  in  reference  notes  in  51  A.  R.  251,  on  recovery  back  of  money  paid 
under  misrepresentation;  62  A.  R.  219,  on  recovery  of  money  voluntarily  paidj 
39  A.  S.  R.  504,  on  action  to  recover  money  paid  by  mistake  of  fact;  51  A.  S. 
R.  786,  on  recovery  of  money  paid  under  mutual  mistake  of  fact;  61  A.  S.  R. 
284,  on  action  for  money  paid  on  check  by  mistake;  74  A.  S.  R.  885,  as  to 
when  mistake  will  not  be  relieved  against. 

Cited  in  note  in  55  A.  S.  R.  517,  on  right  to  recover  back  money  paid  in 
ignorance  ot  one's  rights. 

50  AM.  REP.  141,  MUSTER  t.  CHICAGO,  M.  A  ST.  P.  R.  CO.  61  WIS. 

S25,   21   N.   W.   22S. 
Inability  of  railroads  in  respect  to  carriage  of  mails. 

Cited  in  Boston  Ins.  Co.  v.  Chicago,  R.  I.  ft  P.  R.  Co.  118  Iowa,  423,  59  L.RJL 
796,  92  N.  W.  88,  holding  individual  sender  of  mail  could  not  sue  railroad  for 
value  of  roistered  mail  package. 
^As  to  liability  for  acts  of  mall  agents. 

Cited  in  Carver  v.  Minneapolis  &  St.  L.  R.  Co.  120  Iowa,  346,  94  N.  W.  862, 
holding  no  liability  exists  for  injury  from  throwing  of  mail  sack  to  platform  the 
first  time  and  without  previous  experience  of  danger;  Ayres  v.  Delaware,  L.  k 
W.  R.  Co.  4  App.  Div.  511,  40  N.  Y.  Supp.  11,  (adhering  to  former  appeal  77 
Hun,  414,  24  N.  Y.  Supp.  789),  holding  liability  exists  to  passenger  stumbling 
on  mail  bag,  where  platform  was  dark  and  throwing  was  in  customary  manner; 
Poling  V.  Ohio  River  R.  Co.  38  W.  Va.  645,  24  L.R.A.  215,  18  S.  E.  782,  on  cir- 
cumstances under  which  there  is  liability  for  acts  of  postal  agents. 

Cited  in  notes  in  54  A.  S.  R.  75;  37  L.R.A.  68;  41  L.R.A.  59;  6  L.R.A.(N.S.) 
582, — on  liability  of  railroad  company  for  personal  injuries  by  mail  bags  thrown 
from  moving  train  by  mail  clerks. 

Distinguished  in  Carpenter  v.  Boston  &  A.  R.  Co.  97  N.  Y.  494,  49  A.  R.  540, 
holding  liability  exists  to  passenger,  who  was  struck  by  mail  bag,  where  throwing 
was  in  customary  manner;  Sargent  v.  St.  Louis  &  S.  F.  R.  Co.  114  Mo.  348, 
19  L.R.A.  460,  21  S.  W.  823,  holding  liability  exists  under  like  circumstances  to 
passenger,  stumbling  on  mail  bag  on  unlighted  platform;  Mangum  v.  North 
Carolina,  145  N.  C.  152,  122  A.  S.  R.  437,  13  L.R.A.(N.S.)  589,  68  S.  E.  913, 
holding  liability  exists  to  passenger  for  obstruction  of  platform  by  newspapers, 
customarily  brought  to  car  by  nonemployees  in  case  of  tardiness;  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Warren,  42  Ind.  App.  179,  82  N.  £.  934,  holding  railroad  lia- 
ble for  dangerous  practice  of  mail  clerks  which  railroad  suffers  them  to  indulge 
in. 

Explained  in  Shaw  v.  Chicago  &  G.  T.  R.  Co.  123  Mich.  629,  81  A.  S.  R.  230, 
49  L.R.A.  308,  82  N.  W.  618,  holding  liability  exists  to  person  lawfully  on  prem- 
ises, who  was  struck  by  mail  bag,  if  dangerous  practices  were  permitted. 

Disapproved  in  Ohio  &  M.  R.  Co.  v.  Simms,  43  111.  App.  260,  holding  liability 
existed  to  news  boy  of  train  who  was  struck,  on  platform,  by  throwing  of  mail 
sack  in  customarily  dangerous  manner. 
Nonexpert  testimony  as  to  speed  of  railway  trains. 

Cited  in  Hoppe  v.  Chicago,  M.  &  St.  P.  R.  Co.  61  Wis.  357,  21  N.  W.  227,  hold- 
ing proof  is  unsatisfactory  and  should  be  received  with  caution. 
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Weight  of  negatlTo  eridenoe. 

Cited  in  Bohan  v.  Milwaukee  L.  8.  ft  W.  R.  Co.  61  Wis.  391,  21  N.  W.  241, 
holding  mere  negative  testimony  did  not  justify  jury  in  disregarding  positiTe 
testimony;  Hinton  v.  Cream  City  R.  Co.  66  Wit.  323,  27  N.  W.  147,  holding  jury 
could  credit  positive  testimony  of  one  witness  as  against  negative  testimony 
by  several  witnesses. 
Relation  of  master  and  serrmnt. 

Cited  in  note  in  22  A.  8.  R.  462,  on  when  relation  of  master  and  servant  exists. 

50  AM.  REP.   141,  HARE  t.  MARSH,  61  WIS.  4S5,  21  N.  W.  267. 
Amendment  of  claim  beyond  Jniisdlctlonal  amount. 

Distinguished  in  Hall  v.  Hall,  200  Mass.  194,  86  N.  E.  363,  holding  that 
appellate  court  has  no  power  to  allow  amendment  increasing  elaim  b^ond  juris- 
dicti<mal  amount  of  lower  court. 
Wealth  of  parties  as  element  In  punitive  damages. 

Cited  in  Vosburg  v.  Putney,  78  Wis.  84,  47  N.  W.  90,  holding  evidence  of 
father's  pecuniary  circumstances  incompetent  in  action  for  injuries  to  minor. 

Cited  in  reference  note  in  60  A.  R.  141,  143,  <m  admissibility  of  evidenos  of 
defendant's  wealth  in  action  for  assault  and  battery. 

50  AM.  REP.  14S,  DRAPER  v.  BAKER,  61  WIS.  450,  21  N.  W.  527. 
Evidence  of  defendant's  wealth  on  question  of  punitive  damages. 

Cited  in  Thomas  v.  Williams,  139  Wis.  467,  121  N.  W.  148;  Marriott  v.  Wil- 
liams, 152  Cal.  705,  126  A.  S.  R.  87,  93  Pac.  876,— holding  it  competent  on 
question  of  exemplary  damages  in  case  of  a  malicious  assault. 

Cited  in  reference  note  in  51  A.  R.  Ill,  on  admissibility,  in  action  for  seduc- 
tion, of  defendant's  representations  as  to  his  wealth. 
—  Method  of  proving  defendant's  wealth. 

Cited  in  Eggett  v.  Allen,  106  Wis.  633,  82  N.  W.  566,  holding  evidence  of  re- 
puted wealth  competent  in  action  for  malicious  prosecution  where  both  punitive 
and  compensatory  damages  are  allowed. 
Credibility  of  negative  witnesses. 

Cited  in  Smith  v.  Milwaukee  Builders'  A  Traders'  Exch.  91  Wis.  360,  51  A. 
S.  R.  912,  30  L.R.A.  504,  64  N.  W.  1041,  holding  negative  testimony  of  one 
witness  will  not  counterbalance  positive  testimony  of  another;  Wickham  v.  Chi- 
cago A  N.  W.  R.  Co.  95  Wis.  23,  69  N.  W.  982,  holding  positive  testimony 
of  four  witnesses  justified  a  directed  verdict  though  there  was  negative  testi- 
mony from  two  witnesses;  Anderson  v.  Horlick's  Malted  Milk  Co.  137  Wis.  569, 
119  N.  W.  342,  holding  that  testimony  of  credible  witness  that  he  heard  elevator 
bell  ring  is  stronger  than  that  of  equally  credible  witness  with  same  opportuni- 
ties that  it  did  not  ring. 
When  testimony  is  negative. 

Cited  in  Smith  v.  Milwaukee  Builders'  A  Traders'  Exch.  91  Wis.  360,  51  A.  S. 
R.  912,  30  L.R.A.  504,  64  N.  W.  1041»  holding  testimony,  positive  in  form,  may 
be  merely  negative. 
Damages  for  assault. 

Cited  in  Ford  v.  Minneapolis  Street  R.  Co.  98  Minn.  96,  107  N.  W.  817,  8 
A.  A  E.  Ann.  Cas.  902,  holding  eiremnstaaoes  did  not  restrict  to  nominal  dam- 
ages. 
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Injuries  to  feelings  as  an  element  in  damages. 

Distinguished  in  Summerfield  v.  Western  U.  Teleg.  Co.  87  Wis.  1,  41  A.  S.  R. 
17,  57  N.  W.  973,  holding  damages  not  recoverahle  for  mental  distress  alone, 
for  delay  in  delivery  of  telegram. 
£zcessiTe  exemplary  verdicts. 

Cited  in  McNamara  v.  St  Louis  Transit  Co.  182  Mo.  676,  66  L.R.A.  486,  81 
S.  W.  880,  holding  circimistances  justified  verdict  for  $250.00  actual  and  $750.00 
punitive  damages  in  an  action  for  assault;  Union  Depot  &  R.  Co.  v.  Smith,  16 
Colo.  361,  27  Pac  329,  holding  verdict  of  $3,000.00  was  not  excessive  in  action 
for  false  imprisonment. 

50  AM.  REP.  145,  WATERMAN  T.  CHICAGO,  M.  Sk  ST.  P.  R.  CO*  61 

WIS.  464,  21  N.  Vf.  611. 
Trustees  of  express  trust  as  plaintiffs. 

Cited  in  Herman  v.  Oconto,  100  Wis.  391,  76  N.  W.  364,  holding  it  no  defense 
to  action  on  contract  against  city  that  it  was  taken  for  benefit  of  another; 
Piatt  V.  Iron  Exch.  Bank,  83  Wis.  358,  53  N.  W.  737,  holding  ostensible  partners 
of  a  firm  may  sue  a  partnership  demand  without  joinder  of  dormant  partners; 
Gates  V.  Northern  P.  R.  Co.  64  Wis.  64,  24  N.  W.  494,  holding  assignee  of 
action  to  pay  debts  and  return  surplus  to  assignor  could  maintain  action  in  his 
own  name;  Salter  v.  Krueger,  65  Wis.  217,  26  N.  W.  544,  holding  creditor,  who 
allowed  note  and  mortgage  to  be  taken  in  name  of  another  need  not  be  joined  in 
action  for  cancelation;  Winner  v.  Hoyt,  66  Wis.  227,  57  A.  R.  257,  28  N.  W. 
380,  on  character  as  trustee  of  an  express  trust  of  one  taking  note  and  mortgage 
in  own  name  for  another. 

50  AM.  REP.  148,  DeWOLF  y.  liAWSON,  61  WIS.  469,  21  N.  Vf.  615. 
What  are  charitable  nses. 

Cited  in  note  in  63  A.  S.  R.  252,  on  what  are  charitable  uses  or  trusts. 
Validity  of  perpetnities  for  charities. 

Cited  in  Webster  v.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W.  353,  on  nonin- 
clusion  of  religious  corporations  within  exceptions  to  the  statute;  Danforth  v. 
Oshkosh,  119  Wis.  262,  97  N.  W.  258,  holding  statute  applies  to  charitable  devises, 
save  for  express  exceptions. 

Cited  in  note  in  49  A.  S.  R.  120,  on  necessity  that  estate  vest  within  time 
allowed  by  rule  against  perpetuities. 
liOgal  suspensions  of  power  of  alienation. 

Cited  in  Scott  v.  West,  63  Wis.  529,  24  N.  W.  161,  holding  future  estates  are 
only  permitted  to  be  contingent  during  two  lives  in  being  at  time  of  creation; 
Ford  V.  Ford,  70  Wis.  19,  5  A.  S.  R.  117,  33  N.  W.  188,  holding  a  provision  for 
suspension  for  longer  period  than  during  two  lives  in  being  was  void ;  Re  Walker- 
ly,  108  CaL  627,  49  A.  S.  R.  97,  41  Pac.  772,  holding  statute  required  suspension 
to  be  based  on  lives  in  being  and  not  on  fixed  period  of  years;  Fowler  v.  Duhme, 
143  Ind.  248,  42  N.  E.  623,  holding  provision,  prohibiting  alienation  for  twenty 
five  years,  was  in  violation  of  statute  allowing  suspension  during  lives  in  being. 

Distinguished  in  Re  Kopmeier,  113  Wis.  233,  89  N.  W.  134,  holding  under 
different  statute  no  term,  not  exceeding  twenty-one  years,  was  prohibited. 
Trusts  as  a  suspension  of  power  of  alienation. 

Cited  in  Penfield  v.  Tower,  1  N.  D.  216,  46  N.  W.  413,  holding  a  trust  operates 
M  a  suspension. 
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Effect  of  statates  on  common  law  rule  of  perpetaity  as  to  personalty. 

Cited  in  Becker  v.  Chester,  115  Wis.  90,  91  N.  W.  81,  holding  rule  is  not  in 
force;  Webster  v.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W.  353;  Harrington 
V.  Pier,  105  Wis.  485,  76  A.  S.  R.  922,  50  L.R.A.  307,  82  N.  W.  345,— on  whether 
rule  is  in  force;  Lamberton  y.  Pereles,  87  Wis.  449,  23  L.RJL  824,  58  N.  W.  776, 
on  distinction  between  New  York  and  Wisconsin  statutes  as  to  perpetuities  in 
personalty. 
Equitable  conTerslon. 

Cited  in  Ford  y.  Ford,  70  Wis.  19,  5  A.  S.  R.  117,  33  N.  W.  188,  holding 
generally  that  rule  of  conversion  will  be  applied,  whenever  direction  to  conyert  is 
apparent  from  whole  will  whether  express  or  implied. 

Cited  in  note  in  7  £.  R.  C.  24,  on  equitable  conversion. 
Effect  of  direction  for  future  sale. 

Cited  in  Re  Walkerly,  108  CaL  627,  49  A.  S.  R.  97,  41  Pac  772,  holding  land 
is  to  be  r^arded  as  real  estate  until  time  fixed  for  sale. 

Cited  in  note  in  20  L.R.A.(N.S.)   68,  on  time  of  equitable  conversion  under 
direction  in  will  to  sell  realty  which  postpones  sale. 
Interest  of  beneficiary  under  an  express  trust. 

Cited  in  Scott  y.  West,  63  Wis.  529,  24  N.  W.  161,  holding  no  estate  or  in- 
terest in  land  was  acquired,  though  performance  could  be  enforced. 

50  AM.  REP.  149,  RACINE  y.  CROTSENBERG,  61  WIS.  481,  21  N.  M9. 

520. 
Ejectment  for  incorporeal  estate. 

Cited  in  Pinkum  v.  Eau  Claire,  81  Wis.  301,  51  N.  W.  550,  holding  it  not  main- 
tainable for  a  mere  easement;  Fritsche  v.  Fritsche,  77  Wis.  270,  45  N.  W.  1089; 
Buckner  v.  Hutchings,  83  Wis.  299,  53  N.  W.  505, — holding  it  not  maintainable 
for  mere  right  of  way;  Maurer  v.  Stiner,  82  Wis.  99,  51  N.  W.  1101,  on  same 
point;  Fresno  Street  R.  Co.  v.  Southern  P.  R.  Co.  135  Cal.  202,  67  Pac.  773,  hold- 
ing it  not  maintainable  for  railroad  right  of  way  over  a  public  highway;  Teass 
V.  St.  Albajis,  38  W.  Va.  1,  19  L.R.A.  802,  17  S.  E.  400,  on  whether  city  can 
maintain  ejectment  for  street,  when  fee  was  not  owned;  Le  Blond  y.  Peshtigo, 
140  Wis.  604,  25  L.R.A.(N.S.)  511,  123  N.  W.  157,  holding  that  owner  of  land 
wrongfully  taken  for  highway  may  maintain  ejectment. 

Cited  in  notes  in  65  A.  S.  R.  158;  116  A.  8.  R.  580,— on  maint^anoe  of  eject- 
ment for  right  of  way,  street,  or  vault  underneath  street;  18  L.R.A.  786;  116  A. 
H.  R.  574, — on  maintenance  of  ejectment  for  incorporeal  hereditament,  easement, 
servitude,  or  mere  license;  66  L.R.A.  40,  on  ejectment  to  recover  railroad  prop- 
erty; 11  L.R.A.(N.S.)  130,  on  ejectment  for  a  public  easement;  25  L.R.A.(N.S.) 
512,  on  injunction  or  ejectment  as  proper  remedy  where  highway  illegally  opened. 
Nature  of  Interests  in  a  public  street  or  place. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Milwaukee,  R.  K.  ft  Electric  R.  Co.  95  Wis. 
561,  60  A.  S.  R.  136,  37  L.R.A.  856,  70  N.  W.  678,  holding  an  abutter  entitled  to 
compensation  for  occupation  of  street  by  an  electric  railroad ;  Madison  v.  Mayers, 
97  Wis.  399,  65  A.  S.  R.  127,  40  L.R.A.  635,  73  N.  W.  43,  holding  interest  of  city 
in  lake  or  waters  thereof,  outside  limits  of  street  did  not  permit  injunction 
against  filling  up  by  riparian  owners. 

Cited  in  note  in  80  A.  D.  794,  on  proprietors  of  land  bounded  by  public  strett 
owning  to  center  of  street. 
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Distinguished  in  La  Crosse  y.  Cameron,  25  C.  C.  A.  399,  46  U.  S.  App.  722,  80 
Fed.  264,  holding  city  may  acquire  prescriptive  right  hy  possession  of  land  imder 
instrument  purporting  to  dedicate  it  as  "puhlic  square." 
Distinction  between  easement  for  public  use  and  a  fee. 

Cited  in  Milwaukee  &  N.  R.  Co.  y.  Strange,  63  Wis.  178,  23  N.  W.  432,  on  dissim- 
ilarity between  a  mere  easement  and  a  fee. 

SO  AM.  REP.  151,  MATHEWS  T.  CASE,  61  WIS.  491,  21  N.  W.  51S. 
liiability  Of  shipowner  for  negligence. 

Cited  in  notes  in  31  A.  S.  R.  809,  on  liability  of  shipowners  for  acts  of  fellow 
seryants;  24  E.  R.  C.  215»  on  liability  of  shipowner  for  master's  defaults. 
Who  are  fellow  servants. 

Cited  in  reference  note  in  52  A.  R.  590,  as  to  whether  train  despatcher  is 
fellow  servant  with  engineer. 

Cited  in  ifotes  in  53  A.  R.  46;  1  A.  S.  R.  32;  2  A.  8.  R.  638,— on  who  are  fellow 
«eryants. 

'—Master  and  seaman. 

Cited  in  Benson  y.  Goodwin,  147  Mass.  237,  17  N.  E.  517,  holding  mate  and 
seaman  were  coseryants  in  carrying  out  the  captain's  orders;  Gabrielson  y. 
WaydeU,  136  N.  Y.  1,  31  A.  S.  R.  793,  17  L.R.A.  228,  31  N.  E.  969  (dissenting 
-opinion),  on  circiunstances  under  which  master  is  a  coseryant  of  seaman. 

Cited  in  notes  in  51  L.R.A.  539,  582,  on  conunanding  officers  of  ships  as  yice- 
principals;  51  L.R.A.  622,  on  yice-principalship  with  reference  to  relatiye  rank 
•of  negligent  seryant. 

50  AM.  REP.  154,  WHITE  T.  MIIjWAUKEE  CITT  R.  CO.  61  WIS.  586, 

21  N.  W.  524. 
Power  to  require  disclosures  in  aid  of  Justice. 

Cited  in  Mutual  L.  Ins.  Co.  y.  Griesa,  156  Fed.  398,  holding  equity  has  power 
in  action  on  insurance  policy  to  order  exhumation  of  dead  body  in  aid  of  a 
-defense  of  fraud;  Groundwater  y.  Washington,  92  Wis.  56,  65  N.  W.  871,  on 
power  to  compel  production  of  wagon  seat  and  as  to  effect  of  its  introduction; 
Gray  y.  State,  55  Tex.  Crim.  Rep.  90,  22  L.R.A.(N.S.)  513,  114  S.  W.  635,  hold- 
ing that  court  has  power  to  order  disinterment  of  body  of  deceased  in  trials 
^or  murder. 

Cited  in  reference  note  in  50  A.  R.  470,  on  admissibility  of  experimental  tar- 
gets to  show  nature  of  wound  in  murder  trial. 
Oompnlsory  exhibition  of  personal  injury  or  conditions  to  prepare  experts. 

Cited  in  McGoyem  y.  Hope,  63  N.  J.  L.  76,  42  Atl.  830,  sustaining  a  statute, 
which  gaye  court  power  to  require  examination  in  personal  injury  actions; 
Orayes  y.  Battle  Creek,  95  Mich.  266,  35  A.  S.  R.  561,  19  L.R.A.  641,  54  N.  W. 
757,  holding  examination  of  arm  by  doctor  before  jury  is  discretionary  in  a 
personal  injury  action;  Sibley  y.  Smith,  46  Ark.  275,  55  A.  R.  584;  Lawrence  y. 
Eeim,  19  Phila.  351,  45  Phila.  Leg.  Int.  434;  Johnston  y.  Southern  P.  Co.  150 
Cal.  535,  89  Pac.  348, 11  A.  &  E.  Ann.  Cas.  841, — ^holding  same  as  to  right  to  haye 
jRn  examination  of  plaintiff  in  a  personal  injury  action;  Owens  y.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  95  Mo.  169,  6  A.  S.  R.  39,  8  S.  W.  350,  upholding  power  of 
•court  to  compel  examination  of  plaintiff  in  personal  injury  case  by  disinterested 
-experts;  Hess  y.  Lake  Shore  k  M.  S.  R.  Co.  7  Pa.  Co.  Ct   565;  Brown  y.  Chicago, 
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M.  A  St  P.  R.  Co.  12  N.  D.  61.  102  A.  S.  R.  564,  96  N.  W.  153,— holding  like 
power  exists  to  compel  examination  by  defendant's  experts;  O'Brien  v.  La  Croese, 
99  Wis.  421,  40  L.R.A.  831,  76  N.  W.  81,  holding  examination  in  personal  injury 
action  by  defendant's  experts  rests  in  discretion  in  absence  of  statute;  Alabama 
G.  S.  R.  Co.  T.  mil,  90  Ala.  71,  24  A.  8.  R.  764,  9  L.R.A.  442,  8  So.  90;  Western 
Glass  Mfg.  Co.  y.  Schoeninger,  42  Colo.  357,  126  A.  S.  R.  166,  15  L.R.A.(N.S.) 
663,  95  Pac  342;  Richmond  &  D.  R.  Co.  t.  Childress,  82  Ga.  719,  14  A.  8.  R.  189, 
3  L.RJI.  808,  9  8.  £.  602;  Lane  ▼.  Spokane  Falls  &  N.  R.  Co.  21  Wash.  119,  75 
A.  S.  R.  821,  46  L.R.A.  163,  67  Pac  367;  South  Bend  t.  Turner,  166  Ind.  418, 
83  A.  S.  R.  200,  64  L.R.A.  396,  60  N.  K  271,— holding  like  examination  by  experts, 
appointed  by  court,  is  discretionary;  Hess  ▼.  Lowrey,  122  Ind.  226,  17  A.  S.  R. 
356,  7  L.R.A.  90,  23  N.  £.  156,  holding  an  unseasonable  application  for  exam- 
ination by  defendant's  experts  was  properly  refused  in  malpractice  action; 
Reily  ▼.  London,  14  Ont.  Pr.  Rep.  171,  holding  that  court  has  no  power  to  com- 
pel plaintiff  in  personal  injury  action  to  submit  to  physical  examination  by 
surgeons  chosen  by  defendant. 

Cited  in  reference  notes  in  63  A.  R.  14,  on  examination  before  jury;  66  A. 
R.  684,  on  right  to  compel  plaintiff  in  personal  injury  action  to  submit  to 
surgical    examination. 

Cited  in  notes  in  49  A.  R.  728;  65  A.  R.  300,— K>n  right  to  compel  examination 
of  the  person  of  plaintiff  in  personal  injury  action;  3  A.  S.  R.  664;  12  A.  S.  R. 
412,— on  compelling  party  to  submit  to  personal  examination;  68  A.  S.  R.  244, 
248,  on  physical  examination  of  parties  by  order  of  court;  14  L.R.A.  467,  on  power 
to  order  physical  examination  of  plaintiff  at  trial;  2  L.R.A.(N.S.)  387,  on  right 
to  compel  physical  examination  or  exhibition  of  injured  member;  16  L.R.A. 
(N.S.)  667,  as  to  when  refusal  of  order  for  physical  examination  amounts  to 
abuse  of  discretion. 

Distinguished  in  McGuff  ▼.  SUte,  88  Ala.  147,  16  A.  8.  R.  26,  7  Sa  36,  hold- 
ing even  if  power  exists  to  compel  examination  of  prosecutrix  in  rape  action., 
that  it  is  discretionary. 

Criticized  in  Stuart  t.  Havens,  17  Neb.  211,  22  N.  W.  419,  holding  order  re 
quiring  plaintiff  in  personal  injury  action  to  submit  to  examination  by  de- 
fendant's experts  should  be  denied. 

Disapproved  in  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  401,  28  N.  E.  860; 
Austin  A  N.  W.  R.  Co.  v.  Cluck,  97  Tex.  172,  104  A.  S.  R.  863,  64  L.R.A.  494^ 
77  8.  W.  403,  1  A.  A  E.  Ann.  Cas.  261;  May  ▼.  Northern  P.  R.  Co.  32  Mont. 
622,  70  L.R.A.  111,  81  Pac  328,  4  A.  &  E.  Ann.  Cas.  605,— holding  plaintiff  in 
personal  injury  action  cannot  be  required  to  submit  to  examination  by  experts, 
appointed  by  the  court;  Union  P.  R.  Co.  ▼.  Botsford,  141  U.  S.  260,  35  L.  ed. 
734,  11  Sup.  Ct  R^.  1000,  holding  a  United  States  court  cannot  compel  plaintiff 
in  personal  injury  action  to  submit  to  an  examination. 
Damages  for  future  consequences  of  wrongful  acts. 

Cited  in  Howard  ▼.  Beldenville  Lumber  Co.  129  Wis.  98,  108  If.  W.  48,  hold- 
ing damages  for  future  suffering,  mental  and  physical,  must  be  reasonably 
certain;  Chicago  &  N.  W.  R.  Co.  ▼.  De  Clow,  61  C.  C.  A.  34,  124  Fed.  142;  Lake 
Shore  &  M.  S.  R.  Co.  ▼.  Conway,  169  III.  506,  48  N.  W.  483;  Chicago,  R.  L  ft 
P.  R.  Co.  V.  Kennedy,  2  Kan.  App.  692,  43  Pac.  802;  McBridf>  ▼.  St.  Paul  City 
R.  Co.  72  Minn.  291,  76  N.  W.  231;  Omaha  ft  R.  Valley  R  Co.  v.  Brady,  39 
Neb.  27,  67  N.  W.  767;  Propson  v.  Leatham,  80  Wis.  608,  60  N.  W.  686; 
Boelter  y.  Ross  Lumber  Co.  103  Wis.  324,  79  N.  W.  243,— holding  same  as  ta 
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damagefl  for  futu-3  or  perman^t  disability;   Du  Gate  ▼.  Brighton,  133  Wis. 
628,   114  N.  W.  103,  holding  permanent  injuries  could  not  be  inferred  from 
testimony  adduced. 
Charge  on  future  damage. 

Cited  in  Chicago,  M.  ft  St.  P.  R.  Co.  ▼.  Undeman,  75  C.  C.  A.  18,  143  Fed. 
946;  Schwend  t.  St.  Louis  Transit  Co.  106  Mo.  App.  534,  80  S.  W.  40;  Ongaro- 
V.  Twohy,  49  Wash.  93,  94  Pac.  916;  Raymond  v.  Eeseberg,  91  Wis.  191,  64 
N.  W.  861, — holding  it  error  to  charge  that  recovery  could  be  had  for  pain  and 
suffering,  which  "may"  have  to  be  endured  in  future;  Halley  v.  St.  Joseph 
Light,  Heat  k  P.  Co.  115  Mo.  App.  652,  91  8.  W.  163,  holding  use  of  word 
''may"  should  be  construed  as  defining  the  proper  rule;  Holden  ▼.  Missouri 
R.  Co.  108  Mo.  App.  665,  84  S.  W.  133,  holding  same  as  to  use  of  word 
'Oikely;"  Block  v.  Milwaukee  Street  R.  Co.  89  Wis.  371,  46  A.  S.  R.  849,  27 
L.R.A.  365,  61  N.  W.  1101,  holding  use  of  phrase  ''reasonable  probability"  in 
describing  permanent  injuries  was  error;  Hardy  v.  Milwaukee  Street  R.  Co. 
89  Wis.  183,  61  N.  W.  771,  holding  same  as  to  use  of  words  "likely"  and  "may"^ 
in  describing  future  suffering  and  loss  of  services;  Groundwater  ▼.  Washing- 
ton, 92  Wis.  56,  65  N.  W.  871,  holding  it  error  to  charge  that  if  injuries 
were  permanent  recovery  could  be  had  for  earnings  to  be  expected  and  for 
future  suffering;  Illinois  C.  R.  Co.  v.  Davidson,  22  C.  C.  A.  306,  46  U.  S.  App. 
300,  76  Fed.  517,  holding  possible  error  in  use  of  words  "may"  or  "likely"  iik 
describing  future  suffering  and  loss  of  services  was  cured  by  reduction  of  ver> 
diet. 

Distinguished   in   Bigelow  v.   Metropolitan   Street   R.   Co.  48   Mo.  App.   367,^ 
holding  an  instruction  to  allow  for  pain  and  anguish  "they  may  believe  from, 
the  evidence  she  will  suffer  in  the  future"  was  not  error. 
Speed  of  cars  on  defective  track  as  evidence  of  negligence. 

Cited  in  Chicago,  P.  &  St.  L.  R.  Co.  v.  Lewis,  145  IlL  67,  33  N.  E.  960,  hold- 
ing rate  of  speed  should  be  considered  by  jury. 

50  AM.  REP.  157,  MEINCKE  T.  FALK,  61  WIS,  62S,  21  N.  W.  785. 
Strictness  of  performance  of  contracts  for  work  according  to  model. 

Cited  in  American  Hoist  &  Derrick  Co.  v.  Johnson,  114  Mich.  172,  72  N.  W.. 
154,  holding  substantial  compliance  required  on  order  of  machinery  from  a 
catalogue;  Line  v.  Mason,  67  Mo.  App.  279,  holding  same  in  case  of  order  for 
cross  arms  for  telephone  poles;  Studer  v.  Bleistein,  48  Hun,  577,  1  N.  Y.  Supp. 
190,  holding  agreement  for  binding  of  books  need  not  be  literally  but  only^ 
substantially  performed;  Hatch  v.  Hall,  48  Wash.  109,  92  Pac  936,  holding 
an  offer  of  same  kind  of  work  satisfied  vendor's  contract  to  take  pay  of  thresh- 
ing machine  in  labor. 

Cited  in  reference  note  in  30  A.  S.  R.  616,  on  substantial  performance  of 
building  contract. 
Estoppel  by  specific  objections  to  performance  to  urge  others. 

Cited  in  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Dix,  64  Fed.  406,  holding  refusal  to 
comply  with  contract  for  various  reasons  precluded  subsequent  claim  on  the- 
ground  of  alteration. 

50  AM.  REP.  160,  CRAFT  v.  COM.  81  KY.  250. 
Foundation  for  proof  contradictory  statements  by  vi^itness. 

Cited  in  Raleigh  &  6.  R.  Co.  v.  Bradshaw,  113  Ga.  862,  39  S.  E.  555,  hold^ 
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ing  under  Code  before  contradictory  statements  can  be  proved  against  witness 
his  mind  should  be  called  to  circumstances  attending  former  statement. 

Criticized  in  Ely-Walker  Dry  Goods  Co.  v.  McLaughlin,  87  Mo.  App.  105, 
holding  under  statute  contradictory  matter  may  be  proven  without  previous 
predicate  where  it  is  not  possible  to  lay  such  predicate. 

—  As  to  deceased  witnesses. 

Cited  in  Mattox  v.  United  States,  166  U.  S.  237,  39  L.  ed.  409,  15  Sup.  Ct 
Rep.  337,  holding  foundation  must  be  laid  and  rule  is  not  altered  by  fact  wit- 
ness is  dead;  State  v.  Taylor,  56  S.  C.  360,  34  8.  £.  939,  holding  dying  declarsr 
tions  cannot  be  impeached  by  testimony  tending  to  show  conflicting  statements 
made  not  under  oath  or  shadow  of  impending  death. 

Cited  in  note  in  11  £.  R.  C.  265,  on  admissibility  of  evidence  in  former  action 
^ven  by  witness  since  deceased. 

50  AM.  RBP.  165,  NIX  t.  CALDWEIili,  81  KY.  29S. 
liibel  of  person  as  antrnthful. 

Cited  in  Prewitt  v.  Wilson,  128  Iowa,  198,  103  N.  W.  365,  holding  publication 
abroad  that  person  is  common  liar,  not  believable  under  oath,  is  libel<Mis  per  se 
and  rule  is  not  to  be  evaded  by  plea  that  publisher  merely  expressed  his  personal 
belief. 

Privileged  statements  by  parties  concerned  in  Judicial  or  quasi  Judical 
proceeding. 

Cited  in  Stewart  v.  Hall,  83  Ky.  875,  holding  law  requires  only  good  faith,  and 
not  infallible  judgment,  and  rule  is  same  as  to  party  to  suit,  witness  and 
counsel,  and  also  whether  words  be  spoken  or  published  in  strictly  judicial  or 
quasi  judicial  proceeding;  Edwards  v.  Kevil,  133  Ky.  392,  134  A.  S.  R.  463,  28 
L.R.A.(N.S.)  551,  118  S.  W.  273,  holding  that  confidential  statements  as  to  per- 
son suspected  of  setting  fire  to  property  are  privileged. 

Cited  in  reference  note  in  123  A.  S.  R.  650,  on  protection  of  witnesses  as  to 
libel  or  slander  in  course  of  judicial  proceeding. 

Cited  in  note  in  104  A.  S.  R.  143,  on  application  of  doctrine  of  privilege  to 
statements  relative  to  members  of  lodges  or  societies. 

50  AM.  REP.  167,  SBIFRIED  v.  HAYS,  81  KY.  S77. 
Individual  relief  against  public  nuisance. 

Cited  in  Ehrlich  v.  Com.  125  Ky.  742,  128  A.  S.  R.  269,  10  L.R.A.(N.S.)  995, 
102  8.  W.  289;  Shields  v.  Louisville  &  N.  R.  Co.  97  Ky.  103,  27  LJI.A.  680,  29 
S.  W.  978, — ^holding  private  person  cannot  sue  for  public  nuisance  unless  he  sus- 
tains special  injury. 

Cited  in  reference  note  in  65  A.  8.  R.  744,  on  power  of  munidpality  to  de- 
clare nuisances. 

Cited  in  note  in  1  K  R.  C.  599,  <m  right  of  action  by  individual  against  per- 
son causing  public  nuisance. 

—  Slaughter  houses  and  the  like. 

Cited  in  Millhiser  v.  Willard,  96  Iowa,  327,  65  N.  W.  325,  holding  individuals 
entitled  to  relief  against  nuisance  constituted  by  rendering  establishment  near 
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their  property  though  general  public  may  not  be  affected  in  same  manner  as 
they. 

Cited  in  notes  in  107  A.  S.  R.  242,  on  hogpens,  tanneries,  slaughterhouses, 
rendering  plants,  and  the  like  as  public  nuisances;  38  L.R.A.  648,  on  municipal 
power  over  nuisances  relating  to  slaughterhouses. 
Injunction  agminst  noisome  parts  or  operations  of  business. 

Cited  in  Weaver  v.  Kuchler,  17  Okla.  189,  87  Pac.  600,  holding  judgment 
wholly  restraining  the  carrying  on  of  a  business  which,  as  conducted,  is  nui- 
sance, is  not  warranted  where  defendant  can  and  will  make  changes  whicli 
will  avoid  objectionable  features. 

Cited  in  reference  note  in  3  A.  S.  R.  23,  on  injunction  against  business  so 
•conducted  as  to  constitute  nuisance. 
Criminal  liability  of  mnnicipal  corporation  for  failure  to  abate  nuisance. 

Distinguished  in  Georgetown  ▼.  Com.  116  Ky.  382,  61  L.R.A.  673,  73  S.  W. 
1011,  1  A.  &  £.  Ann.  Cas.  961,  holding  municipal  corporation  not  subject  to 
indictment  lor  such  failure. 

iSO  AM.  RSP.   172,  STEPHENSON  ▼.  KING,   81  KT.   425. 
I>elivery  of  gift. 

Cited  in  Devol  ▼.  Dye,  123  Ind.  321,  7  L.R.A.  439,  24  N.  E.  246,  holding  rule 
requiring  delivery  of  subject  of  gift  causa  mortis  is  not  to  be  enforced  arbi- 
trarily; Waite  V.  Grubbe,  43  Or.  406,  99  A.  8.  R.  764,  73  Pac.  200,  holding  it 
is  not  necessary  that  there  be  manual  delivery  or  actual  tradition  from  hand 
to  hand,  as  where  father  gave  buried  money  to  his  daughter,  telling  her  where 
to  find  it. 

Cited  in  reference  notes  in  6  A.  8.  R.  301,  on  delivery  essential  to  complete 
gift;  72  A.  8.  R.  713,  on  delivery  of  gift;  37  A.  S.  R.  878,  on  sufficiency  of 
delivery  of  gift  causa  mortis. 

ated  in  notes  in  36  A.  S.  R.  366;  37  A.  S.  R.  878;   74  A.  S.  R.  443;  99 
A.   S.   R.  896,  897, — on  necessity  of  actual  or   constructive  delivery   of  gift 
causa  mortis;  9  E.  R.  C.  865,  on  sufficiency  of  delivery  to  validate  gift  causa 
mortis. 
«- Symbolical  or  constructive  delivery. 

Cited  in  Hagemann  v.  Hagemann,  204  111.  378,  68  N.  E.  381,  as  to  whether 
delivery  of  key  to  box  is  alone  a  good  symbolical  delivery  of  contents  thereof; 
McCoy  V.  McCoy,  126  Ky.  783,  104  8.  W.  1031,  holding  that  handing  of  bank 
book  with  statement  "This  is  yours"  is  sufficient  delivery;  Thomas  v.  Lewis, 
89  Va.  1,  37  A.  8.  R.  848,  18  L.R.A.  170,  16  S.  E.  389,  holding  constructive 
delivery  is  always  sufficient  when  actual,  manual  delivery  is  either  impracti- 
cable or  inconvenient^ 

Cited  in  notes  in  99  A.  8.  R.  902,  on  difference  between  savings  and  com- 
mercial banks  as  to  delivery  of  bank  book  under  gift  causa  mortis  passing 
money  on  deposit;  18  L.R.A.  170,  on  sufficiency  of  constructive  delivery  to  sus- 
tain gift  causa  mortis. 

Distinguished  in  Stokes  ▼.  Sprague,  110  Iowa,  89,  81  N.  W.  195,  holding 
there  was  no  delivery  sufficient  to  complete  gift  where  decedent  indicated  wish 
that  third  person  take  possession  of  property  for  intended  donee,  but  such 
third  person  did  not  take  possession  until  after  decedent's  death. 
^In  gift  of  ohosea  In  action. 

Cited  in  Rodemer  v.  Rettig,  114  Ky.  634,  71  8.  W.  869,  holding  gift  of  note 
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to  payor's  wife  not  completed  where  note  stipalated  it  was  to  become  void 
on  death  of  payee,  there  having  been  no  delivery;  Demunzio  ▼.  Scholts,  117 
Ky.  182,  77  S.  W.  715,  4  A.  ft  E.  Ann.  Cas.  629,  holding  gift  ^ected  where  donor 
declared  intention  to  make  gift,  delivered  subject  of  gift,  and  destroyed  evi- 
dence of  debt  which  encumbered  thing  given;  Varley  v.  Sims,  100  Minn.  331, 
117  A.  S.  R.  694,  8  L.R.A.(NJ3.)  828,  111  N.  W.  269,  10  A.  4  K  Ann.  Cas.  473, 
holding  equitable  title  given  to  donee  sufficient  in  ease  of  gift  causa  mortis  of 
funds  in  bank;  Leyson  v.  Davis,  17  Mont.  220,  81  L.RJL  429,  42  Pac  776, 
holding  delivery  of  certificates  of  stock  in  bank  with  intent  to  make  gift  suffix 
cient  to  pass  an  ownership;  Thomas  v.  Lewis,  89  Va.  1,  37  A.  S.  R.  848,  IS 
L.R.A.  170,  16  8.  E.  389,  on  gift  causa  mortis  of  funds  in  bank  by  delivery  of 
bank  book;  Claytor  v.  Pierson,  56  W.  Va.  167,  46  S.  E.  935,  holding  deliveiy 
sufficient  where  decedent  gave  donee  receipt  for  money  placed  on  deposit 
with  third  person  telling  donee  he  gave  it  to  him;  Cro<^  v.  First  Nat.  Bank, 
83  Wis.  31,  36  A.  S.  R.  17,  62  N.  W.  1131,  holding  delivery  of  receipt  of  bank 
for  bonds  and  coupons  to  be  collected  by  bank,  with  order  indorsed  thereon  to 
pay  to  donee  amount  thereof,  with  intention  of  gift,  eonstitutes  valid  gift  of 
chose  in  action. 

Cited  in  note  in  9  E.  R.  C  863,  on  delivery  of  note  as  subject  of  gift  causa 
mortis. 

50  AM.  REP.  181,  TATE  v.  HAWKINS,  81  KT.  577. 
Tolling  statute  of  limitations  as  to  vendor's  lien  upon  realty. 

Cited  in  Kendall  v.  Clarke,  90  Ky.  178,  13  S.  W.  683,  holding  as  to  remote 
vendee  of  land,  credit  upon  note  given  in  part  consideration  for  such  land 
by  former  vendee  will  not  continue  lien  beyond  fifteen  years;  Wise  v.  Wolf, 
120  Ky.  263,  86  S.  W.  1101,  holding  even  if  notes  be  kept  alive  by  promises 
or  payments  in  meantime,  they  are  barred  as  liens  against  land  in  hands 
of  subsequent  innocent  purchaser  for  value  after  lapse  of  fifteen  years. 

Cited  in  reference  note  in  86  A.  S.  R.  164,  on  running  of  limitations  against 
vendor's  lien. 

Distinguished  in  Cook  v.  Union  Trust  Co.  106  Ky.  803,  45  L.R.A.  212,  51  S. 
W.  600,  holding  li^  of  purchase  money  note  upon  which  vendee  has  made  pay- 
ment elongating  it  takes  priority  over  mortgage  given  by  vendee  after  he  has 
made  such  elongating  payment;  Taylor  v.  United  States  Bldg.  k  L.  Asso. 
110  Ky.  84,  60  S.  W.  927,  holding  lien  of  mortgage  given  pendente  lite  cannot  be 
asserted  against  party  who  has  been  adjudged  lienor  in  the  pending  litigation 
concerning  land  mortgaged. 
Statutory  restriction  upon  Tendors'  lien  upon  land. 

Cited  in  Whiteley  v.  Central  Trust  Co.  34  L.RJL  303,  22  C.  C.  A.  67,  43  U. 
S.  App.  643,  76  Fed.  74,  holding  restriction  of  statute  of  Kentucky  relative  to 
grantor's  lien  upon  real  estate  for  unpaid  consideration  of  conveyance  applies 
only  to  bona  fide  creditors  and  purchasers. 
Coexistence  of  lien  and  debt  secured  thereby. 

Cited  in  Colonial  A  United  States  Mortg.  Co.  v.  Northwest  Thresher  Co» 
14  N.  D.  147,  116  A.  S.  R.  642,  70  L.RjL  814,  103  N.  W.  916,  8  A.  A  E.  Ann. 
Cas.  1160,  holding  statute  of  limitations  not  tolled  as  to  right  to  foreclose 
mortgage  by  absence  of  mortgagor  from  state  after  he  parted  with  title  to 
mortgaged  property;  McCracken  County  v.  Mercantile  Trust  Co.  84  Ky.  344, 
1  8.  W.  586,  holding  there  is  no  statute  of  lunitation  as  to  liens  and  if  claim 
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becomes  barred,  lien  dies  with  it;  Qift  ▼.  Williams,  106  Ey.  659,  49  8.  W.  328, 
holding  lien  exists  coincident  with  debt  it  is  intended  to  secure. 

Cited  in  reference  note  in  29  A.  S.  R.  811,  on  extinguishment  of  vendor's  lien 
by  running  of  statute  of  limitations  against  debt. 

Oited  in  note  in  96  A.  8.  R.  664,  on  right  to  vendor's  lien  though  right  ta 
recover  purchase  money  is  barred  by  limitation. 

Power  of  one  debtor  to  waive  statute  of  limitations  so  as  to  bind  co- 
debtor. 

Cited  in  Stubblefield  ▼.  McAuliflf,  20  Wash.  442,  65  Pac  637,  holding  under 
statute  requiring  new  promise  to  be  in  writing  in  order  to  revive  or  continue 
obligation,  one  of  two  codebtors  cannot  make  such  promise  for  the  other  with- 
out express  authority. 

Cited  in  note  in  28  L.R.A.(NJ3.)  173,  on  effect  of  payment  or  acknowledgment 
by  mortgagor  to  toll  limitations  as  against  person  holding  through  him. 

Distinguished  in  DuBois  v.  First  Nat.  Bank,  43  Colo.  400,  96  Pac.  169,  hold- 
ing that  acknowledgment  by  mortgagor  of  existence  of  debt  binds  purchaser  of 
interest  in  premises. 

Title  under  contract  of  sale. 

Cited  in  reference  note  in  1  A.  S.  R.  266,  on  equitable  title  to  real  estate 
passing  from  date  of  contract  of  sale. 

SO  AM.  REP.  186,  IiOUISVIIiliE,  O.  A  Ii.  R.  CO.  t.  SULIilVAN,  81  KT. 

624. 
Review  of  rejection  of  evidence. 

Cited  in  Leach  v.  Com.  129  Ky.  497,  112  S.  W.  696,  holding  that  refusal  to 
permit  witness  to  answer  question  is  not  reviewable,  unless  record  shows  what 
testimony  would  have  been. 
BJection  of  passenger  or  trespasser  from  train. 

Cited  in  Alabama  ft  V.  R.  Co.  v.  Livingston,  84  Miss.  1,  36  So.  256,  holding 
conductor  of  train  has  right  to  put  trespasser  off  imder  proper  circiunstances 
and  at  proper  place  and  time  but  must  not  insult  and  abuse  him  when  doing 
so. 

Cited  in  reference  notes  in  2  A.  S.  R.  646,  on  care  required  of  railroad  com- 
pany in  removing  trespasser  from  car;  16  A.  S.  R.  339,  on  expulsion  of  pas- 
sengers; 34  A.  8.  R.  628,  on  right  to  expel  passenger  for  nonpayment  of  fare; 
73  A.  8.  R.  741,  on  liability  for  expulsion  of  passenger. 

Cited  in  notes  in  1  L.R.A.  613,  on  railway  officer's  right  to  remove  disorderly 
persons;  26  L.R.A.  130,  on  place  where  one  refusing  to  pay  fare  may  be  ejected 
in  absence  of  statutory  provisions. 
—  Intoxicated  passenger. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Johnson,  108  Ala.  62,  31  L.R.A.  372,  19  So. 
61,  holding  railroad  liable  for  ejecting  helpless  drunken  passenger  in  dan- 
gerous deep  cut  where  he  is  run  over  by  later  trains;  Faggs  v.  Louisville  &  N. 
R.  Co.  Ill  Ky.  30,  54  L.R.A.  919,  63  8.  W.  680,  holding  railroad  liable  for  eject- 
ing drunken  trespasser  in  deep  cut  where  he  is  run  over  by  later  trains;  Louis- 
ville &  N.  R.  Co.  v.  Ellis,  97  Ky.  330, 30  8.  W.  979,  holding  railroad  liable  for  eject- 
ment of  drunken,  helpless  passenger  upon  tracks  where  he  is  killed  by  later  trains ; 
Haug  V.  Great  Northern  R.  Co.  8  N.  D.  23,  73  A.  8.  R.  727,  42  L.RJL  664,  77  N. 
W.  97,  holding  railroad  liable  for  ejection  of  helpless  drunken  passenger  from 
train  and  depot  and  leaving  him  to  freeze. 
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Cited  in  notes  in  36  A.  S.  R.  829,  on  duty  of  carrier  in  ejection  of  drunken 
men;  19  L.R.A.  327,  on  exposure  of  drunken  passenger  to  danger  by  ejection 
from  car. 

Distinguished  in  Louisville  k  N.  R.  Co.  ▼.  Johnson,  92  Ala.  204,  26  A.  S.  R. 
35,  9  So.  269,  holding  railroad  justified  in  ejecting  at  place  other  than  station 
drunken  passenger  apparently  capable  of  caring  for  himself;  Louisville  k  N. 
R.  Co.  V.  Logan,  88  Ky.  232,  21  A.  S.  R.  332,  3  L.RJL  80,  10  S.  W.  655,  denying 
liability  of  railroad  for  ejecting  fighting  drunken  passenger  from  train;  Brown 
V.  Louisville  ft  N.  R.  Co.  103  Ky.  211,  44  S.  W.  648,  denying  liability  of  railroad 
for  ejectment  of  drunken  passenger  at  regular  staticm  at  which  other  pas- 
sengers alight. 

—  Sick  passengers. 

Cited  in  Conolly  ▼.  Crescent  City  R.  R.  Co.  41  La.  Ann.  57,  17  A.  S.  R. 
389,  3  L.R.A.  133,  5  So.  259,  denying  right  of  conductor  to  eject  vomiting 
passengers  stricken  with  apoplexy  from  street  oar  into  rainy  street;  Weightman 
V.  Louisville,  N.  O.  A  T.  R.  Co.  70  Miss.  563,  35  A.  S.  R.  660,  19  LJt.A.  671, 
12  So.  586,  holding  railroad  liable  for  death  of  invalid  passenger  carried  be- 
yond station  and  left  without  medical  attendance  in  small  town. 

—  Children. 

Cited  in  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  58  A.  R.  387. 
6  N.  E.  310,  holding  railroad  liable  for  death  of  child  wandering  on  tracks 
after  ejectment  from  cars  for  trespassing,  at  lonely  station. 
Doty  of  carrier  toward  person  under  disabilities. 

Cited  in  ancinnati,  I.  St.  L.  A  C.  R.  Co.  v.  Cooper,  120  Ind.  469,  16  A.  S.  IL 
334,  6  L.R.A.  241,  22  N.  £.  340,  holding  railroad  liable  for  lack  of  care  in 
running  over  person  whom  they  know  to  have  been  deranged  by  fall  occasioned 
by  their  negligence. 

Cited  in  note  in  25  A.  S.  R.  46,  on  care  due  intoxicated  person. 

—  Doty  to  receive  Insane  passenger. 

Cited  in  Owois  v.  Macon  ft  B.  R.  Co.  119  Qa.  230,  63  L.R.A.  946,  46  S.  E. 
87,   sustaining   right   of  carrier   to  refuse  to  receive   adjudged   lunatic,   who 
though  in  charge  of  attendants  is  loudly  cursing  and  using  obscene  language 
at  time  of  boarding  car. 
First  raising  objection  to  amount  of  damages  on  appeal. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Branch,  45  Ark.  624,  denying  objec- 
tion to  excessive  damages  on  appeal  unless  raised  upon  motion  for  new  trial. 
Contributory  negligence  of  intoxicated  man. 

Cited  in  Rollestone  v.  Cassirer,  3  Ga.  App.  161,  59  S.  E.  442,  on  contributory 
negligence  of  intoxicated  man. 

Cited  in  note  in  25  A.  S.  R.  42,  on  intoxication  which  did  not  contribute  to 
injury  as  contributory  negligence. 
Liability  of  carrier  for  acta  of  conductor. 

Cited  in  reference  note  in  2  A.  S.  R.  154,  on  liability  of  railroad  company  for 
negligent  or  wrongful  acta  of  conductor. 

60  AM.  REP.  198,  BRANSOM  T.  LABROT,  81  KY.  688. 
Actionable  negligence  in  having  dangerous  thing  attractive  to  treapaasing 
children. 

Cited  in  Brinkley  Car  Co.  v.  Cooper,  60  Ark,  545,  46  A.  S.  R.  210,  31  S.  W. 
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154,  holding  land  owner  liable  for  injury  to  child  trespasser  when  injury  occurs 
because  of  8<nne  thing  attractive  to  children  being  upon  his  land;  Pekin  ▼. 
McMahon,  164  111.  141,  45  A.  S.  R.  114,  27  L.RJL  206,  39  N.  E.  484,  holding 
city  liable  for  death  of  child  who,  while  playing  upon  pond  in  lot  belonging^ 
to  city,  situated  in  populous  portion  thereof  and  partly  unfenced,  fell  off 
floating  log  and  waa  drowned;  Cincinnati  ft  H.  Spring  Co.  v.  Brown,  32  Ind» 
App.  68,  69  N.  E.  197,  holding  owner  of  exposed  grove  in  city  in  which  was 
broken  down  barbed  wire  fence  liable  for  injury  to  child  who  ran  against 
fence  while  playing  about  grove;  Brown  v.  Chesapeake  &  O.  R.  Co.  135  Ky.  798,. 
26  L.R.A(N.S.)  717,  123  S.  W.  298;  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co. 
116  Iowa,  410,  67  L.R.A.  661,  90  N.  W.  95, — holding  railroad  company  liable 
for  injury  to  child  sustained  while  playing  upon  turntable;  York  v.  Pacific 
ft  N.  R.  Co.  8  Idaho,  674,  69  Pac.  1042,  on  same  point;  Louisville  ft  N.  R.  Co. 
V.  Popp,  96  Ky.  99,  27  8.  W.  992,  holding  railroad  company  electing  to  keep 
its  passenger  depot  and  adjacent  premises  uninclosed,  and  leaving  cars  open 
IS  under  duty  to  know  danger  to  children  playing  thereabout  and  to  protect 
them  from  injury  by  moving  trains  and  cars;  Muir  v.  Thixton,  M.  ft  Co.  110 
Ky.  753,  78  S.  W.  466,  holding  if  owner  or  occupant  of  real  property  erects 
and  leaves  thereon  anything  especially  attractive  to  young  children  or  domestic 
animals,  he  is  liable  in  damages  if  they  are  attracted  to  it  and  hurt;  Merschel 
V.  Louisville  ft  N.  R.  Co.  121  Ky.  620,  85  S.  W.  710,  holding  where  child  picked 
up  torpedo  upon  street  and  struck  it  with  hanuner  causing  it  to  explode  and 
injure  him  defendant  railroad  company  was  liable,  if  its  agent  negligently 
placed  torpedo  upon  track  or  street;  Harriman  v.  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  45  Ohio  St.  11,  4  A.  8.  R.  507,  12  N.  E.  451,  holding  complaint  against 
railroad  for  negligence  in  placing  signal  torpedo  on  track  which  was  picked 
up  by  boy  and  which  exploded  while  he  was  trying  to  open  it  and  injured 
plaintiff,  states  cause  of  action;  Ramsey  v.  National  Contracting  Co.  49  App. 
Div.  11,  63  N.  Y.  Supp.  286,  holding  contracting  company  which  piled  rails 
in  street  while  constructing  underground  railway  liable  for  injury  to  boy  who 
sat  upon  top  rail  of  pile  which  slipped  with  him  and  fell  upon  him;  Smith  v. 
Hayes,  29  Ont.  Rep.  283,  holding  that  defendant  is  not  liable  for  injury  to  child 
from  horse-power,  thirty  feet  from  highway,  in  unfenced  lot;  United  States 
Natural  Gas  Co.  v.  Hicks,  134  Ky.  12,  135  A.  S.  R.  407,  23  L.R.A(N.S.)  429, 
119  S.  W.  166,  holding  that  gas  company  is  liable  for  explosion  from  boy 
throwing  match  into  defective  gate  valve  in  pipe  line. 

Cited  in  notes  in  14  A.  S.  R.  596,  on  liability  of  owner  for  injury  to  child 
from  dangerous  thing  attractive  to  diildren;  49  A.  S.  R.  425,  on  liability  for 
injury  to  child  by  lumber  piled  on  unfenced  lot  through  which  public  pass; 
26  L.RA.  687;  4  L.R.A  127, — on  liability  of  owner  of  lumber  pile  for  injury 
to  child  playing  about  it;  4  L.R.A.  213,  on  gross  negligence  in  leaving  danger- 
ous structure  on  premises  over  which  public  pass;  19  L.R.A.(N.S.)  1129,  on 
applicati<m  of  doctrine  of  attractive  nuisance  to  attractions  on  private  prem- 
ises. 

Distinguished  in  Peters  v.  Bowman,  115  Cal.  345,  56  A.  S.  R.  106,  47  Pac 
113,  holding  land  owner  not  responsible  for  death  of  boy  drowned  while  playing 
upon  natural  pond  upon  land  owner's  premises;  George  v.  Los  Angeles  R.  Co. 
126  Cal.  357,  77  A.  S.  R.  184,  46  L.R.A.  829,  58  Pac.  819,  holding  doctrine 
of  turntable  cases  inapplicable  to  case  of  boy  playing  about  "trailer-cars*' 
of  street  railway  company  left  standing  upon  its  tracks  during  hours  of  light 
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travel;  Schauf  ▼.  Paducah,  106  Ky.  230,  90  A.  S.  R.  220,  50  S.  W.  42,  holding 
'City  owning  lot  not  under  duty  of  providing  against  contingency  of  child 
wading  out  in  pond  upon  lot  to  catch  bird  and  being  drowned;  Indian  Refining  Go. 
V.  Mobley,  134  Ky.  822,  24  L.R.A.(N.S.)  497,  121  S.  W.  657,  holding  that 
company  is  not  liable  for  injury  to  person,  while  soliciting  insurance  from 
employee  with  its  permission,  from  explosion  of  steam  pipe  in  boiler  room; 
Hermes  v.  Hatfield  Coal  Co.  134  Ky.  300,  23  L.R.A.(N.S.)  724,  120  S.  W.  361, 
holding  that  coal  company  is  not  liable  for  fall  of  child  in  ooal  chute;  Witte 
V.  Stifel,  126  Mo.  295,  47  A.  8.  R.  668,  28  S.  W.  891,  holding  owner  of  building 
not  liable  in  action  for  damages  for  death  of  boy  where  building  in  process  of 
construction  stood  about  three  feet  back  from  street  and  boy  went  to  play 
upon  window  annd  drew  stone  upon  himself  which  killed  him;  OXeaxy  t. 
Brooks  Elevator  Co.  7  N.  D.  554,  41  L.R.A.  677,  75  N.  W.  919,  holding  no  re- 
covery can  be  had  where  child  was  not  in  fact  attracted  to  the  premises  by 
the  attractive  thing. 

Criticized  in  Dobbins  v.  Missouri,  K.  ft  T.  R.  Co.  91  Tex.  60,  66  A.  a  R. 
856,  38  L.RJL  573,  41  S.  W.  62,  holding  railroad  company  not  liable  for  death 
of  child  three  years  old  which  escaped  from  its  parents  and  fell  into  pool  of 
water  adjacent  to  company's  track. 

Disapproved  in  Delaware,  L.  ft  W.  R.  Co.  v.  Reich,  61  N.  J.  Ik  635,  68  A.  8.  R. 
727,  41  L.ItA.  831,  40  Atl.  682,  holding  railroad  company  not  liable  for  in- 
jury sustained  by  child  while  playing  upon  turntable;  Qreene  v.  Linton,  7 
Misa  272,  27  N.  Y.  Supp.  891,  holding  owner  of  vacant  lots  not  liable  for 
4eath  of  child  who  lost  his  life  by  falling  into  cesspool  thereon;  Cooper  v. 
Overton,  102  Tenn.  211,  73  A.  S.  R.  864,  45  L.R.A.  591,  52  S.  W.  183,  holding 
lot  owner  not  responsible  for  drowning  of  boy  who  fell  off  plank  into  water  of 
pond  on  lot. 
Duty  of  railroad  company  to  child  trespasser. 

Cited  in  Louisville  A  N.  R.  Co.  ▼.  Webb,  99  Ky.  332,  35  S.  W.  1117,  holding 
railroad  company  not  liable  to  infant  plaintiff  who  went  upon  train  in  dis- 
obedience to  wishes  of  his  parents  and  unknown  to  conductor,  was  carried 
aome  distance,  got  off,  and  afterwards,  when  train  started  second  time  was 
injured  while  playing  thereon. 

Distinguished  in  Indianapolis,  P.  ft  C.  R.  Co.  v.  Pitser,  100  Ind.  170,  58 
A.  R.  387,  6  N.  E.  310,  holding  when  child  between  seven  and  ^ght  years  of 
age  enters  train  as  intruder  railroad  ocmipany  does  not  become  liable  to  an 
action  for  permitting  it  to  do  so,  if  injury  occurs,  but  conductor  is  bound  to 
use  greater  care  in  dealing  with  child  than  with  older  person;  Swartwood  t. 
Louisville  ft  N.  R.  Co.  129  Ky.  247,  130  A.  8.  R.  464,  19  L.R.A.(N.8.)  1112,  111 
8.  W.  305,  holding  that  railroad  is  not  required  to  maintain  lookout  for  chil- 
dren in  habit  of  jumping  on  and  off  moving  cars. 
Keeping  traps  or  pitfalls  upon  one's  premises. 

Cited  in  RoUestone  v.  Cassirer,  3  G&.  App.  161,  50  8.  E.  442,  holding  heavy 
articles  apparently  in  stable  equilibrium  but  which  are  in  unstable  equilibrium 
and  not  fastened  as  usual  are  in  same  category  with  pitfalls  and  mantraps; 
Ambroz  v.  Cedar  Rapids  Electric  Light  ft  P.  Co.  131  Iowa»  336,  108  N.  W.  540, 
holding  land  owner  owes  technical  trespassers  duty  not  to  permit  existence  of 
unguarded  dangers;  Kinchlow  v.  Midland  Elevator  Co.  67  Kan.  374,  46  Pac 
703,  holding  defendant  might  be  held  liable  for  negligence  where  it  sunk  ex- 


Digitized 


by  Google 


«81  NOTES  ON  AMERICAN  REPORTS.  [193-204 

faaust  steam  barrel  into  ground  level  with  surface  and  boy  plaintiff  fell  there- 
in and  was  scalded. 

Distinguished  in  Johnson  v.   Paducah  Laundry  Co.  122  Ky.  369,  6  L.R.A. 
(N.S.)  733,  92  S.  W.  330,  holding  owner  of  private  grounds  not  bound  to  keep 
them  safe  for  benefit  of  intruders  who  come  upon  them. 
liiability  for  remote  negligence. 

Cited  in  Sydnor  v.  Arnold,  122  Ky.  657,  92  S.  W.  289,  holding  to  fix  liability 
upon  person,  injury  complained  of  must  be  one  which  might  reasonably  have 
been  foreseen  or  anticipated  as  natural  and  probable  consequence  of  wrongful 
4toi. 

Sufficiency  of  petition  for  willfnl  neglect. 

Cited  in  Hackett  v.  Louisville  R.  Co.  95  Ky.  236,  24  S.  W.  871,  holding  that 
petition  alleging  gross  and  wilful  n^lect  is  sufficient  under  section  3  of  chap- 
ter 67,  general  statutes. 

50  AM.  REP.    199,  HANSON  t.  JOHNSON,   62   MD.  25. 
Validfly  of  adverse  possessory  title  to  realty. 

Cited  in  Erdman  v.  Corse,  87  Md.  506,  40  Atl.  107,  holding  title  good  not- 
withstanding serious  defects  in  paper  title;  Wickes  v.  Wickes,  98  Md.  307,  56 
Atl.  1017,  holding  title  of  adverse  possessor  inures  to  benefit  of  his  heirs  at 
law  upon  his  death. 
—  Tacking  possessions  of  different  parties. 

Cited  in  Baltimore  v.  Coates,  86  Md.  531,  37  AtL  18;  Louisville  ft  N.  R.  Co. 
-v.  Philyaw,  88  Ala.  264,  6  So.  837^ — holding  possessions  of  parties  between 
whom  no  privity  exists  cannot  be  tacked;  Haynes  v.  Rizer,  14  Lea,  246,  hold- 
ing possession  of  life  tenant  inures  to  benefit  of  remainderman  under  same 
instrument. 

Cited  in  note  in  19  L.R.A.  839,  852,  on  adverse  possession  against  remainder- 
men and  owners  of  future  estates. 

ftO  AM.  REP.  204,  HBNSON  v.  STATB,  69  MD.  9S1. 
Offenses  of  keeping  disorderly  or  bawdy  house. 

Cited  in  State  ex  rel.  Thompson  v.  Coler,  75  Kan.  424,  89  Pac  693,  holding 
at  common  law  bawdy-house  is  species  of  disorderly  house  and  indictable  as 
nuisance. 
«-  Repute  or  actual  character  of  house  as  test. 

Cited  with  special  approval  in  State  v.  Plant,  67  Vt.  454,  48  A.  S.  R.  821, 
32  Atl.  237,  holding  ill  repute  not  the  gist  of  the  offense  but  evidence  thereof. 

Cited  in  State  v,  Lee,  80  Iowa,  75,  20  A.  S.  R.  402,  45  N.  W.  546,  holding 
"bawdy-houses'*  and  ''houses  of  ill-fame"  are  synonymous  terms  and  gist  of 
offense  is  keeping  and  use  of  house  for  purposes  of  prostitution  and  lewdness, 
not  its  reputation;  Herzinger  v.  State,  70  Ind.  278,  17  Atl.  81,  holding  gist 
of  offense  is  keeping  of  house  for  lewd  and  unchaste  purposes,  and  not  reputa- 
tion of  house. 
'—Proof  of  offense  by  general  repute. 

Cited  in  Parker  v.  People,  94  111.  App.  648,  holding  general  reputation  of  house 
inadmissible;  Beard  v.  State,  71  Md.  276,  17  A.  S.  R.  536,  4  L.R.A.  676,  17 
Atl.  1044,  holding  same  but  that  general  reputation  of  those  who  frequent  hoase 
Am.  Rep.  Vol.  XIX.— 56. 
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is  admissible;  Winslow  v.  State,  5  Ind.  App.  306,  32  N.  E.  98  (dissenting 
opinion),  on  proof  that  house  is  one  of  ill-fame. 

Cited  in  reference  notes  in  56  A.  R.  803;  47  A.  S.  R.  20;  48  A.  8.  R.  825, — on 
admissibility  of  general  reputation  to  show  character  of  house  as  one  of  ill- 
fame;  17  A.  S.  R.  541,  on  competency  of  lewd  character  of  women  frequenting 
house,  to  show  its  character;  48  A.  S.  R.  671,  on  sufficiency  of  reputation  of 
defendant  to  justify  conviction  for  keeping  disorderly  house. 

Cited  in  notes  in  4  L.R.A.  676,  on  evidence  that  house  is  disorderly;  20 
L.R.A.  611,  on  evidence  of  character  of  house  charged  to  be  disorderly. 

Distinguished  in  Shaffer  v.  State,  87  Md.  124,  39  Atl.  313,  holding  evidence 
of  genera]   reputation  of  house  admissible  under  statute. 

Disapproved  in  Jones  v.  State,  2  Ga.  App.  433,  58  8.  E.  559,  holding  uncorrob- 
orated evidence  as  to  general  reputation  of  house  not  sufficient  to  support 
conviction  for  keeping  lewd  house;  Com.  v.  Murr,  7  Pa.  Super.  Ct.  391,  15  Lane. 
L.  Rev.  241,  42  W.  N.  C.  263,  holding  evidence  of  general  reputation  of  house 
admissible. 

&0  AM.  RJBP.  Sll,  ADAMS  v.  COST,  9t  MD.  S«4. 
lilability  of  liveryman. 

Cited  in  Bigger  v.  Acree,  87  Ark.  318,  23  L.R.A.(N.S.)  187,  112  S.  W.  879. 
holding  that  liveryman  is  not  liable,  where  he  tied  horse  in  stall  in  customaiy 
manner  and  it  br<^e  loose  and  was  injured. 

Cited  in  notes  in  3  L.R.A.(N.S.)  350,  on  liability  of  livery-stable  keeper  for 
loss  of  property  of  patron;   23  L.RJl.(N.S.)    189,  on  care  required  of  keeper 
of  boarding  stable. 
liiabillty  of  master  for  wilful  torts  of  servants. 

Cited  in  Oakland  City  Agri.  k  Industrial  Soc.  v.  Bingham,  4  Ind.  App.  545, 
31  N.  £.  383,  holding  test  seems  to  be,  was  act  complained  of  done  within  gen- 
eral scope  of  the  employment,  and  with  view  of  accomplishing  some  end  there- 
of; Snider  v.  Crawford,  47  Mo.  App.  8,  holding  person  cannot  request  servant 
to  violate  master's  orders  and  then  recover  for  injuries  inflicted  upon  him  by 
such  violation;  Evans  v.  Dyke  Automobile  &  Supply  Co.  121  Mo.  App.  266, 
101  8.  W.  1132,  holding  automobile  company  not  liable  for  loss  of  automobile 
taken  by  it  to  sell  where  same  was  destroyed  in  accident  while  its  agent  had  it 
out  for  pleasure  trip. 

Cited  in  reference  note  in  52  A.  R.  675,  on  liability  of  railroad  for  act  of 
section  foreman  in  transferring  hand  car  to  trick  of  another  road  and  neg- 
ligently colliding  with  another  hand  car. 

Cited  in  notes  in  60  A.  R.  883,  on  liability  of  master  for  wilful  assault  of 
servant  outside  course  of  employment;  54  A.  S.  R.  83;  27  L.R.A.  166,—- on  civil 
responsibility  of  master  for  wrongful  or  negligent  act  of  servant  while  acting 
outside  of  his  capacity. 

SO  AM.  REP.  SI 9,  BARNUM  v.  BAIiTIMORK,  62  MD.  275. 
Validity  of  charitable  gifts. 

Cited  in  Crisp  v.  Crisp,  65  Md.  422,  5  Atl.  421,  holding  trust  valid  where 
there  is  party  capable  of  taking  subject  matter  of  trust  and  objects  are  legal 
and  definite,  so  court  of  equity  can  take  cognizance  of  and  enforce  the  trust; 
Qambell  v.  Trippe,  75  Md.  252,  32  A.  S.  R.  388,  15  L.R.A.  235,  23  Atl.  461,  hold- 
ing trust  invalid  where  none  of  these  essentials  are  present;   Halsey  v.  Con- 
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vention  of  Protestant  Episcopal  Church,  75  Md.  275,  23  Atl.  781,  holding 
when  gift  is  to  one  capable  of  taking  it,  and  trust  is  declared  in  definite  terms, 
trust  is  enforceable  in  chancery;  Trinity  M.  E.  Church  South  ▼.  Baker,  91  Md. 
539,  46  Atl.  1020,  holding  gift  not  invalidated  because  testatrix  indicated  par- 
ticular use  to  which  fund  was  to  be  applied;  Harrington  v.  Pier,  105  Wis.  485, 
76  A.  S.  R.  922,  60  L.R.A.  307,  82  N.  W.  345,  on  essentials  to  validity  of  trust 
for  charitable  purpose;  Cameron  v.  Hinnerdeer,  18  Lane.  L.  Rev.  265,  holding 
that  devise  to  city  of  land  outside  for  park  vests  title  in  city. 

Cited  in  reference  note  in  1  A.  8.  R.  416,  on  validity  of  devises  and  bequests 
to  charitable  uses. 

Cited  in  notes  in  60  A.  R.  255,  on  uncertainty  of  designation  in  charitable 
bequest;  63  A.  S.  R.  258,  260,  on  charitable  uses  or  trusts  for  education; 
63  A.  S.  R.  265,  on  statute  of  uses;  64  A.  S.  R.  758,  on  certainty  and  unity 
required  in  charitable  trusts;  30  A.  S.  R.  823;  14  L.RJL.  69, — on  municipal 
corporation  as  trustee  of  a  charity;  32  L.R.A.  627,  on  right  of  unincorporated 
charity  to  take  real  estate  or  permanent  fund;  14  L.R.A.(N.S.)  83,  on  creation 
and  general  requisites  of  trust  for  charity  or  religion  in  jurisdictions  repudiat- 
ing statute  of  uses;  14  L.R.A.(N.S.)  108,  on  misnomer  of  trustees  in  general 
bequest  for  charity  or  religion;  14  L.R.A.(N.S.)  112,  on  particular  corporations 
and  classes  of  corporations  as  trustees  for  charitable  or  religious  purposes. 
A^alidlty  of  oondltions  annexed  to  bequest. 

Cited  in  Markham  v.  Hufford,  123  Mich.  605,  81  A.  S.  R.  222,  48  L.R.A. 
580,  82  N.  W.  222,  holding  requirement  that  person  reform  before  he  becomes 
entitled  to  legacy  is  valid  condition  precedent;  Webster  v.  Morris,  66  Wis.  366, 
57  A.  R.  278,  28  N.  W.  353,  holding  condition  of  bequest  that  donee  be  of 
good  moral  character  at  time  designated  for  payment  to  him  and  that  he 
learn  some  useful  trade,  business  or  profession  before  such  time  is  l^al  and 
binding;  Re  Paulson,  127  Wis.  612,  6  LJl.A.(N.S.)  804,  107  N.  W.  484,  7  A.  & 
E.  Ann.  Cas.  652,  holding  condition  attached  to  bequest  that  donee  attend 
church  when  not  sick  in  bed  or  prevented  by  accident  or  other  unavoidable 
occurrence  is  not  void  as  infringing  constitutional  guarantee  of  freedom  of 
worship  or  as  against  public  policy. 

&0  AM.  RJBP.   S9S,  FHIIiABEIiFHIA,  W.  A  B.  R.   CO.  v.   HOEIFLICH, 

•2  MD.  800. 
Basis  for  pnnlttve  damages. 

Cited  with  special  approval  in  Northern  C.  R.  Co.  v.  Newman,  98  Md.  607, 
o6  Atl.  973,  holding  punitive  damages  could  not  be  awarded  where  plaintiff,  a 
woman  peddler,  was  somewhat  roughly  handled  by  conductor  to  compel  her  to 
pay  established  charges  for  carriage  of  her  bundle  retained  in  her  possession. 

Cited  in  Eisenhart  v.  Ordean,  3  Colo.  App.  162,  32  Pac.  495,  holding  to  entitle 
i>erson  to  punitive  damages  there  must  be  element  of  fraud  or  malice  or  evil 
intent  or  oppression  entering  into  and  forming  part  of  wrongful  act;  Balti- 
more ft  O.  R.  Co.  V.  Boyd,  63  Md.  326,  holding  same  and  that  rule  applies  as 
well  to  cases  of  injury  to  property  as  to  person;  Smith  v.  Philadelphia,  W.  ft 
B.  R.  Co.  87  Md.  48,  38  Atl.  1072,  holding  exemplary  damages  are  awarded  as 
punishment  for  evil  motive  or  intention  with  which  unlawful  act  was  done 
and  as  warning  or  example  to  others;  Boyer  v.  Coxen,  92  Md.  366,  48  Atl. 
161,  holding  exemplary  damages  might  properly  be  awarded  where  defendant's 
servant  assaulted  plaintiff  with  monkey  wrench  beating  him  over  head  and 
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breaking  his  nose;  Philadelphia,  B.  ^  W.  R.  Co.  v.  Green,  110  Md.  32,  71  AtL 
986,  holding  that  fact  that  unlawful  act  waa  done  deliberately  and  with  un- 
necessary yiolence  is  not  enough  to  authorize  punitive  damages. 

Cited  in  notes  in  28  A.  S.  R.  875,  on  necessity  for  wrongful  intent  to  re- 
^'overy  of  exemplary  damages;  69  A.  S.  R.  591,  on  liability  of  corporation  for 
exemplary  damages;    101   A.  S.  R.  760,  on  employer's  liability  in  exanplary 
damages  for  assault  and  battery  by  employee. 
<—  Expulsion  of  passenger  from  car  by  carrier. 

Cited  in  Louisville  &  N.  R.  Co.  ▼..  Hine,  121  Ala.  234,  25  8o.  857,  holding 
humiliation  and  indignity  if  suffered  from  ejection,  are  elements  of  actual 
damages;  Rose  v.  Wilmington  A  W.  R.  Co.  106  N.  C.  168,  11  S.  E.  626,  holding 
exemplary  damages  improperly  allowed  by  court  below  where  plaintiff  and  his 
wife  were  rudely  told  to  get  off  by  conductor  who  had  found  their  tickets  not 
good  for  passage,  though  plaintiff's  wife  was  riding  on  pillows  and  aj^parently 
unwell. 

Cited  in  notes  in  28  A.  S.  R.  881,  on  liability  of  carrier  to  exemplary  dam- 
ages for  refusal  to  carry;  59  A.  S.  R.  604,  on  liability  of  railroad  companies 
for  exemplary  damages;   12  L.R.A.(N.S.)    185,  on  mental  suffering  f<Nr  wrong- 
ful expulsion  from  vehicle  of  common  carrier. 
Right  to  eject  passenger. 

Cited  in  Warfleld  v.  Louisville  &  N.  R.  Co.  104  Tenn.  74,  78  A.  S.  R.  911, 
55  S.  W.  304,  holding  where  younger  child  is  in  charge  of  an  older  and  younger 
fails  to  pay  its  fare  and  it  is  not  paid  for  it,  both  may  be  ejected;  Ft.  Worth  t 
D.  C.  R.  Co.  V.  Gribble,  46  Tex.  Civ.  App.  78,  102  S.  W.  157,  holding  that 
conductor  can  eject  motlier  and  nine  year  old  son,  where  she  refuses  to  pay 
his  fare. 

Cited  in  note  in  38  L.RJL  141,  on  ejection  of  custodian  for  nonpayment  of 
child's  fare. 

Distinguished  in  United  R.  &  Electric  Co.  v.  Hardesty,  94  Md.  661,  57  L.R.A. 
275,  51  Atl.  406,  holding  conductor  not  bound  to  make  second  demand  for  fare 
from  person  attempting  to  ride  on  worthless  ticket  before  ejecting  him;  Lake 
Shore  &  M.  S.  R,  Co.  v.  Orndorff,  55  Ohio  St.  589,  60  A.  S.  R.  716,  38  L.R.A. 
140,  45  N.  E.  447,  holding  expulsion  from  train  of  woman  and  child  unlawful 
where  woman,  who  was  traveling  on  ticket  with  stop  over  privileges,  refused 
to  pay  child's  fare  and  was  put  off  without  having  been  given  back  unused 
value  of  her  ticket. 

60  AM.  REP.  29«,  TWI6G  v.  RYLAND,  tS  MD.  880. 
liiAbillty  for  Injuries  by  vicious  dog. 

Cited  in  Merritt  v.  Matchett,  136  Mo.  App.  176,  115  S.  W.  1066,  holding  that 
person  who  harbors  dog  with  actual  or  constructive  knowledge  of  its  vicious 
habits  is  liable  for  its  vicious  acts. 

Cited  in  notes  in  16  A.  S.  R.  632;   97  A.  8.  R.  288;   36  A.  8.  R.  879,— on 
liability  for  injury  by  vicious  dog;  24  L.RJk.(N.S.)   468,  461,  463,  en  scienter 
necessary  to  owner's  liability  for  injury  by  dog;  3  E.  R.  C.  119,  on  liability  for 
keeping  mischievous  animal  with  knowledge  of  its  propensities. 
Imputation  to  master  of  servant's  knowledge  of  yldonsness  of  animal. 

Cited  in  reference  note  in  62  A.  S.  R.  244,  on  notice  to  master  from  notice 
to  servant  of  viciousness  of  animal. 
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Who  Is  keeper  of  dog. 

Cited  in  note  in  17  L.R.A.(N.S.)  433,  on  who  is  the  keeper  or  harborer  of  a 
dog. 

50  AM.  REP.*229,  McCURIiEY  t.  ST0€KBRIDG£,  92  MB.  422. 
Husband's  liability  for  legal  serrices  rendered  wife  in  suit  for  separation 
or  divorce. 

Cited  in  Naumer  v.  Gray,  28  App.  Div.  629,  51  N.  Y.  Supp.  222,  holding  action 
maintainable  by  attorney  against  husband  for  value  of  legal  services  rendered 
wife  in  suit  against  husband  for  separation  on  ground  of  cruel  and  inhuman 
treatment;  Hamilton  v.  Salisbury,  133  Mo.  App.  718,  114  S.  W.  563,  holding 
husband  liable  for  attorney's  fees  of  wife  in  action  by  husband  for  divorce. 

Cited  in  notes  in  56  A.  R.  631;  24  UlJk.  630,  631,— on  liability  of  husband 
for  legal  services  to  wife  in  divorce  suit. 

Disapproved  in  Zent  v.  Sullivan,  47  Wash.  315,  18  LJl.A.(N.S.)  244,  91  Pac. 
1088,  holding  husband  not  liable  to  attorney  for  services  rendered  wife  in  divorce 
proceedings. 

50  AM.  REP.  2SS,  BAIiTIMORJB  A  O.  R.  CO.  v.  STATE,  92  MD.  479. 
Right  to  walk  on  railroad  tracks. 

Cited  in  Toomey  v.  Southern  P.  R.  Co.  86  Cal.  374,  10  L.R.A.  139,  24  Pac.  1074, 
holding  it  is  unlawful  to  use  railroad  track  as  path  or  sidewalk;  Candelaria  v. 
Atchison,  T.  &  S.  F.  R.  Co.  6  N.  M.  266,  27  Pac.  407,  holding  person  walking  upon 
railroad  track  for  his  own  convenience  becomes  trespasser. 

Cited  in  reference  note  in  3  A.  S.  R.  718,  on  who  are  trespassers  on  railroad 
premises. 

Criticized  in  Felton  v.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed. 
350,  holding  if  public  has  for  long  period  of  time,  customarily  and  constantly, 
openly  and  notoriously,  crossed  railroad  track  at  place  not  public  highway,  with 
iaiowledge  and  acquiescence  of  company,  license  or  permission  by  company  to  all 
persons  to  cross  track  at  that  point  may  be  presumed. 
—  Effect  of  common  or  frequent  use  of  foot  ways. 

Cited  in  Spicer  v.  Chesapeake  &  O.  R.  Co.  34  W.  Va.  614, 11  L.R.A.  385, 12  S.  E. 
553;  Jelinski  v.  Belt  R.  Co.  86  111.  App.  535,  holding  right  of  way  of  railroad 
company  is  its  exclusive  property  and  mere  acquiescence  of  company  in  its  user 
as  a  footway  gives  no  right  to  use  it  and  creates  no  obligation  for  special  protec- 
tion; Rcidel  V.  Philadelphia,  W.  A  B.  R.  Co.  87  Md.  153,  67  A.  S.  R.  328,  39  Atl. 
507,  holding  person  to  be  trespksser  notwithstanding  place  where  he  was  on  road- 
way was  habitually  used  by  defendant  railroad  company's  employees  in  going  to 
and  from  work;  McVey  v.  Chesapeake  &  0.  R.  Co.  46  W.  Va.  Ill,  32  8.  E.  1012, 
holding  railroad  has  exclusive  right  of  way  notwithstanding  any  length  of  time 
and  extent  of  user  of  its  track  by  people  as  footway. 
Duty  of  railroad  company  to  trespasser. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Monday,  49  Ark.  257,  4  S.  W.  782,  hold- 
ing liability  of  railroad  company  for  running  over  person  wrongfully  on  track 
is  measured  by  conduct  of  its  employees  after  they  became  aware  of  person's 
presence  upon  track;  Dull  v.  Cleveland,  C.  C.  &.  St.  L.  R.  Co.  21  Ind.  App.  571, 
52  N.  E.  1013,  holding  only  duty  which  railroad  company  owes  to  trespassers  upon> 
its  right  of  way  and  tracks,  is  to  refrain  from  wilfully  injuring  them;  Masser 
v.  Chicago,  R.  I.  &  P.  R.  Co.  68  Iowa,  602,  27  N.  W.  776,  holding  no  locomotive 
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engineer  ia  bound  to  look  out  for  trespassers  upon  track;  Cumberland  &  P.  R. 
Co.  V.  SUte,  73  Md.  74,  25  A.  S.  R.  571,  20  Atl.  785,  holding  raUroad  not  subject 
to  liability  for  injuring  trespasser  on  its  road-way  unless  negligence  amounting  to 
omission  of  general  and  imperative  duty  toward  trespasser  is  shown;  Baltimore 
&  O.  R.  Co.  V.  SUte,  75  Md.  526,  24  Atl.  14,  holding  railroad  company  not  liable 
for  killing  of  man  upon  track  where  accident  is  unexplained  mystery;  Egan  t. 
^lontana  C.  R.  Co.  24  Mont.  569,  63  Pac.  831,  holding  railroad  company  under  no 
legal  obligation  to  maintain  active  lookout  to  avoid  injury  to  trespasser;  Palmer 
V.  Oregon  Short  Line  R.  Co.  34  Utah,  466,  98  Pac.  689,  16  A.  &  E.  Ann.  Cas.  229, 
holding  that  duty  to  discover  trespasser  on  track  is  same,  whether  child  or 
adult. 

Cited  in  notes  in  11  L.RJL  385,  on  duty  of  railroad  company  toward  trespasser 
on  tracks;  25  L.R.A.  288,  on  duty  to  maintain  lookout  for  persons  on  track  in 
city. 
Contributory  negligence  m»  question  of  law. 

Cited  in  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  84  Md.  506,  36  L.RJL  213,  36 
Atl.  263,  holding  if  plaintiff  has  clearly  demonstrated  that  he  has  by  his  negli- 
gence or  want  of  caution  directly  contributed  to  his  injury,  question  may  bee<mie 
one  of  law  for  court. 

50  AM.  RJBP.  SS7,  CONSOIilDATED  GAS  CO.  v.  BALTIMORE,  60  MD. 

588. 
What  are  ''machinery*'  and  ''tools.** 

Cited  in  reference  note  in  20  A.  S.  R.  313,  on  what  is  included  in  meaning  of 
words  "machinery"  and  ''tools." 

50  AM.  mSP.  240,  TIBfMERBfAN  T.  DBVBR,  59  MICH.   S4,   17  X.  W. 

9S0. 
Contracts  In  restraint  of  trade. 

Cited  in  Hitchcock  v.  Anthony,  28  C.  C.  A.  80,  54  U.  S.  App.  439,  83  Fed.  779, 
holding  agreement  prohibiting  use  of  particular  piece  of  property  in  i^^ific  busi- 
ness, or  prohibiting  one  of  parties  from  engaging  in  competitive  business  for  rea- 
sonable time,  and  within  limited  area,  if  not  larger  than  necessary  to  protect 
other  is  valid  and  enforceable;  McCurry  v.  Gibson,  108  Ala.  451,  54  A.  S.  R. 
177,  18  So.  806,  holding  agreement  not  to  pursue  profession  involving  exercise  of 
skill  and  learning  is  specifically  enforceable  in  equity;  Buckhout  v.  Witwer,  157 
Mich.  406,  23  L.R.A.(N.S.)  506,  122  N.  W.  184,  holding  that  stipulation  by 
stockholders  not  to  engage  in  sanie  business  in  city  for  five  years  is  valid;  Yeak- 
ley  V.  Qaston,  50  Tex.  Civ.  App.  405,  111  8.  W.  768,  holding  that  sale  of  good 
will  by  physician  carries  with  it  obligation  to  abstain  from  practice  in  territory 
covered. 

Cited  in  notes  in  92  A.  D.  760,  <m  restraint  as  to  space  in  contracts  in  restraint 
of  trade;  59  A.  R.  687,  on  agreements  in  restraint  of  trade;  24  L.R.A.(N.S.)  923, 
on  validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of  business  or 
profession,  as  affected  by  territorial  scope. 
Injunction  against  hreach. 

Cited  in  C.  H.  Barrett  Co.  v.  Ainsworth,  156  Mich..  351,  120  N.  W.  797,  granting 
injunction  against  breach  of  covenant  not  to  engage  in  competing  business  within 
specified  territory  and  for  specified  time. 
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Cited  in  note  in  90  A.  S.  R.  639,  on  injunction  to  prevent  breach  of  contract 
in  restraint  of  trade. 

TiBrritory  embraced  under  word  ''vicinity.'' 

Cited  in  Mann  v.  Pere  Marquette  R.  Co.  136  Mich.  210,  97  N.  W.  721,  constru- 
ing expression  "vicinity  of  side  track"  to  cover  entire  territory  covered  by  a  fire 
which  started  about  forty  feet  from  track  and  burned  lumber  piles  four  hundred 
feet  distant  from  starting  point;  Madison  v.  Morristown  Gaslight  Co.  63  N.  J. 
Bq.  120,  52  Atl.  158,  holding  grant  of  power  to  corporation  to  install  gas  plant 
in  town  and  "vicinity"  includes  borough  about  one  mile  therefrom. 

50  AM.  REP.  248,  PIQUBGNO  v.  CHICAGO  St  Q.  T.  B.  CO.  5S  MICH. 

40,  17  N.  W.  232. 
Duty  of  master  to  provide  servant  safe  place  and  means  for  work. 

Cited  in  Shadford  v.  Ann  Arbor  Street  R.  Co.  Ill  Mich.  390,  69  N.  W.  661, 
holding  employer  not  bound  to  make  use  only  of  safest  known  appliances  and 
instruments. 

Distinguished  in  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  591,  65  N.  W.  585, 
holding  master's  duty  to  provide  reasonably  safe  place  for  employee  to  perform 
his  services  cannot  be  shifted  or  evaded  by  attempt  to  delegate  it  to  one  who  is, 
in  some  respects,  fellow-servant  of  employee  whose  safety  is  to  be  provided  for. 

—  Secure  and  safe  places  to  walk. 

ated  in  Costello  v.  Philadelphia  &  R.  R.  Co.  32  W.  N.  C.  134,  2  Pa.  Dist  R. 
453,  13  Pa.  Co.  Ct.  248,  holding  railroad  company  not  liable  for  injuries  of  brake- 
man  who,  to  save  himself  from  falling  in  front  of  moving  car,  leaped  upon  track 
and  in  getting  out  of  way  of  car  tripped  over  pile  of  ashes,  fell  and  was  run 
^ver. 

Distinguished  in  Mensing  v.  Michigan  C.  R.  Co.  117  Mich.  606,  76  N.  W.  98, 
holding  rule  that  municipalities  are  not  liable  for  damages  resulting  from  natural 
accumulations  of  ice  and  snow  is  not  applicable  to  case  of  passenger  of  railroad 
^M>mpany  invited  to  alight  at  place  dangerous  because  of  presence  of  snow. 
Assumed  risks  of  railroad  service. 

Cited  in  Novock  v.  Michigan  C.  R.  Co.  63  Mich.  121,  29  N.  W.  525,  holding  plain- 
tiff laborer  not  justified  in  boarding  moving  gravel  train  where  gang  foreman 
called,  "All  aboard"  and  other  laborers  thereupon  boarded  train,  plaintiff  how- 
ever, not  having  heard  the  order  and  having  done  as  he  saw  others  do;  Hewitt 
V.  Flint  A  P.  M.  R.  Co.  67  Mich.  61,  34  N.  W.  659,  holding  servant  of  railroad 
'Company  assumes  risk  of  its  use  of  side  tracks  for  cars  without  stop-blocks. 

Cited  in  note  in  19  L.R.A.(N.S.)  366,  on  servant's  assumption  of  risk  from 
changing  condition  of  completed  working  place  during  the  progress  of  the  work. 

—  Inequalities  of  surface  on  or  beside  tracks. 

Cited  in  Ragon  v.  Toledo,  A.  A.  ft  N.  M.  R.  Co.  97  Mich.  265,  37  A.  S.  R.  336, 
56  N.  W.  612,  holding  railroad  company  not  liable  for  injury  to  brakeman  where 
injury  occurred  because  of  hole  in  track  near  rails;  Chaddick  v.  Lindsay,  5  Okla. 
616,  49  Pac.  940,  holding  brakeman  assumes  risk  of  injury  by  presence  of  trunk 
near  tracks  of  railroad  at  place  where  he  knows  company  has  no  station  and  un- 
loads baggage  to  be  cared  for  by  owner. 

Distinguished  in  Gillespie  y.  Grand  Trunk  R.  Co.  150  Mich.  303,  113  N.  W. 
1116,  holding  risk  of  injury  by  tripping  over  piles  of  gravel  accumulated  along 
juid  inside  rails  not  assumed  by  switchman. 
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lilabllity  for  orders  to  servant. 

Cited  in  notes  in  48  LJLA.  764,  on  specific  order  to  servant  as  no  exeuM  un- 
less his  act  was  induced  thereby;  48  LJLA.  766,  as  to  whose  direct  orders  to 
servant  will  bind  master. 

50  AM.  REP.  947,  KEED  v.  REED,  69  MICH.  Ill,  17  X.  W.  796. 
Validity  of  foreign  Judgments  or  decrees  in  divorce. 

Cited  in  Watkins  v.  Watkins,  126  Ind.  163,  21  A.  S.  R.  217,  26  N.  E.  176,  bold- 
ing  courts  of  one  state  cannot,  by  judgment  or  decree,  fix  status  of  citizens  of  an- 
other state,  as  regards  married  relation. 
—  Want  of  Jorisdictlonal  domicile. 

Cited  in  Sammons  v.  Pike,  108  Minn.  291,  133  A.  S.  R.  426,  23  L.R.A.(N.8.> 
1264,  122  N.  W.  168;  Beeman  v.  Kitrman,  124  Iowa,  86,  99  N.  W.  171,— holding 
judgment  or  decree  rendered  by  court  without  jurisdiction  of  parties,  or  juris- 
diction of  which  has  been  fraudulently  invoked  against  nonresident  who  fails  or 
refuses  to  appear  is  void ;  Adams  v.  Adams,  154  Mass.  290, 13  L.R.A.  276,  28  N.  E. 
260,  holding  validity  of  divorce  may  be  impeached  for  want  of  jurisdiction  not- 
withstanding recitals  in  record  in  proceeding  between  parties  to  divorce,  if  ob- 
jecting party  did  not  appear  in  cause,  and  was  not  domiciled  in  state  where 
granted ;  Andrews  v.  Andrews,  176  Mass.  92,  67  N.  E.  333,  holding  words  "resident 
of  the  Territory"  in  South  Dakota  statute  concerning  divorce  mean  domiciled  in 
Territory;  Knapp  v.  Supreme  Commandery  U.  O.  Q.  0.  121  Tenn.  212,  118  &  W. 
390,  on  jurisdiction  over  nonresidents. 

Cited  in  reference  note  in  73  A.  S.  R.  647,  on  domicil  of  parties  in  divorce 
case. 

Cited  in  notes  in  19  L.R.A.  816,  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear;  69  L.R.A. 
144,  on  jurisdiction  of  subject-matter  of  divorce  when  neither  party  is  domiciled 
nor  permanently  residing  at  the  forum. 

Disapproved  in  Magowan  v.  Magowan,  67  N.  J.  Eq,  196,  39  AtL  364,  holding 
recital  in  decree  of  divorce  made  by  court  of  another  state  that  petitioner  was 
resident  of  that  state  for  statutory  period,  is  conclusive  of  truth  of  fact  thus 
recited. 
Collaterill  attack  npon  decree  of  divorce. 

Cited  in  reference  note  in  43  A.  S.  R.  624,  on  oollateral  attadc  npon  decree  of 
divorce  of  another  state. 

Cited  in  notes  in  133  A.  S.  R.  448,  as  to  when  estoppel  exists  against  urging 
invalidity  of  void  or  voidable  divorce;  69  L.RJL  183,  on  impeaehing  on  jurisdic- 
tional facts  decree  of  divorce  granted  in  another  state. 

50  AM.  REP.  25S,  SPAIjBING  v.  ARCHIBALD,  69  MICH.  S66,   17  N. 

W.  940. 
Sale  of  standing  timber  as  one  of  landed  Interest. 

Cited  in  Williams  v.  Flood,  63  Mich.  487,  80  N.  W.  93,  holding  agreement  of 
sale  of  standing  timber  as  timber  attached  to  freehold  conveys  interest  in  land. 
Validity  of  parol  sale  as  license. 

Cited  in  White  v.  King,  87  Mich.  107,  49  N.  W.  618,  holding  unrevoked  license 
to  enter  and  cut  standing  timber  and  remove  same  will  pass  title  to  so  much 
as  has  been  severed  from  soil;  Antrim  Iron  Co.  v.  Anderson,  140  Mich.  702,  112 
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A«  8.  R.  434,  104  N.  W.  319,  holding  oral  contract  to  sell  standing  timber  is  good 
as  license  to  cut  and  passes  title  to  such  as  is  cut  before  its  revocation;  also 
that  agent  who  gives  license  need  not  have  written  authority. 

Cited  in  reference  note  in  1  A.  S.  R.  623,  on  validity  as  license  of  oral  sale  of 
•tumpage. 

Cited  in  note  in  19  L.R.A.  722,  on  validity  of  oral  sale  of  standing  timber. 

50  AM.  RJBP.  2S«,  HOFER  v.  HODGB,  S9  MIGH.  S72,  18  N.  W.  II2I 
Care  required  of  bailee. 

Cited  in  Fraam  v.  Qrand  Rapids  ft  I.  R.  Co.  161  Mich.  556,  29  LJEt.A.(N.S.) 
834,  126  N.  W.  851,  holding  that  railroad  checking  suit  case  of  passenger  is  liable 
for  failure  to  exercise  ordinary  care. 
Relation  of  master  and  servant. 

Cited  in  notes  in  54  A.  S.  R.  75;  22  A.  8.  R.  461,— on  when  relation  of  master 
and  servant  exists;  37  L.R.A.  79,  on  circumstances  tending  to  show  which  em^ 
ployer  had  control  of  servant  in  charge  of  plant. 

50  AM.  REP.  SS9,  WOOD  T.  DBTROIT  CITY  STRBET  R.  CO.  52  MIGH. 
402,  18  N.  W.  124. 

Duty  to  keep  lookout  when  near  to  or  about  to  go  tipon  street-car  or  rail- 
road track. 

Cited  in  Davidson  v.  Denver  Tramway  Co.  4  Colo.  App.  283,  35  Pac.  920,  aa 
to  whether  it  is  negligence  per  se  to  cross  street-car  track  without  keeping  look- 
out; Mynning  v.  Detroit  L.  &  N.  R.  Co.  59  Mich.  257,  26  N.  W.  614,  holding  it  is 
negligence  per  se  to  venture  heedlessly  upon  railroad  track  without  effort  to  ascer- 
tain whether  train  is  approaching;  Tunison  v.  Weadock,  130  Mich.  141,  89  N.  W. 
703  (dissenting  opinion),  on  duty  of  travelers  by  carriage  to  exercise  care  in 
driving  near  or  across  street  car  track. 

Cited  in  notes  in  25  L.R.A.  510,  on  injuries  by  street  car  collision  with  vehiclea 
or  horses  crosring  track  at  place  other  than  streets;  15  L.R.A.(N.S.)  257,  on  duty 
to  look  and  listen  before  crossing  track  on  electric  railroad. 

Distinguished  in  Montgomery  v.  Lansing  City  Electric  R.  Co.  103  Mich.  46, 
29  L.R.A.  287,  61  N.  W.  543,  holding  street  car  company  liable  for  injury  where 
motorman  saw  plaintiff's  danger  but  did  nothing  to  avoid  it. 
liiability  of  employer  for  wilful  tort  of  employee. 

Cited  in  Sutherland  v.  Ingalls,  63  Mich.  620,  6  A.  S.  R.  332,  30  N.  W.  342, 
holding  employer  not  liable  for  aggravated  and  wanton  wrongdoing  of  employee 
in  such  damages  as  he  would  be  had  he  himself  sanctioned  or  done  it. 

Cited  in  notes  in  54  A.  S.  R.  89,  on  master's  liability  for  servant's  wilful, 
malicious,  or  criminal  acts,  torts,  or  frauds;  1  L.R.A.  144,  on  master's  liability 
for  tortious  acts  of  servant;  27  L.R.A.  194,  on  master's  liability  to  third  per- 
son for  wilful  and  malicious  acts  of  employee  while  driving  horse. 

50  AM.  REP.  2«2,  DERWIN  T.  PARSONS,  52  MICH.  425,  18  N.  W. 
200. 

Discrediting  witness  by  proof  of  hallucinations  respecting  t  nbject  of  testi- 
mony. 

Cited  in  People  v.  Evans,  72  Mich.  367,  40  N.  W.  473,  holding  prosecutrix  in 
trial  for  rape  may  be  shown  to  have  made  similar  charges  against  other  men 
and  afterwards  admitted  their  falsity. 
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Cited  in  note  in  82  A.  S.  R.  32,  on  impeachment  of  witness  by  proof  of 
<^racter. 

ftO  AM.  R£:P.   9«5,  WHITING  t.   OHLERT,   &S   MICH.   462,   18  N.  W. 

919. 
lieases  to  take  effect  in  future. 

Cited  in  Waldo  t.  Jacobs,  152  Mich.  425,  116  N.  W.  371,  holding  lease  de- 
livered in  escrow  to  be  delivered  to  lessee  upon  lessor's  death  takes  effect  at 
lessor's  death. 

Ijeases  for  more  thmn  one  year  within  meaning  of  statute  of  frauds. 

Cited  in  Hayes  t.  Arrington,  108  Tenn.  494,  68  8.  W.  44,  holding  where 
statute  provides  that  leases  for  more  than  one  year  must  be  in  writing  and 
MTords  "from  the  making  thereof"  as  used  in  English  statute  are  omitted  con- 
tract is  good  for  year  of  its  performance  and  not  merely  from  making  thereof; 
Brown  v.  Kayser,  60  Wis.  1,  18  N.  W.  523,  holding  tenancy  from  year  to  year 
is  not  lease  for  term  exceeding  one  year  within  meaning  of  statute;  Paulton  v. 
Kreiser,  18  S.  D.  487,  101  N.  W.  46,  5  A.  ft  K  Ann.  Cas.  827,  holding  oral  con- 
tract for  leasing  of  premises  for  year  to  commence  day  or  two  after  contract 
was  made  is  valid  under  statute;  Baumgarten  v.  Cohn,  141  Wis.  315,  124  N. 
W.  288,  18  A«  ft  £.  Ann.  Cas.  1076,  holding  that  oral  lease  for  one  year  to 
take  effect  in  future  is  valid;  Rooks  v.  Booth,  160  Mich.  62,  125  N.  W.  69, 
holding  that  agreement  to  extend  for  one  year  unexpired  written  lease  is  not 
within  statute  of  frauds. 

Cited  in  notes  in  17  A.  S.  R.  753,  on  effect  of  parol  lease  for  more  than  a 
year;  41  L.  ed.  U.  S.  496,  on  statute  of  frauds  with  respect  to  agreements  not 
to  be  performed  within  a  year. 

Distinguished  in  Hand  v.  Osgood,  107  Mich.  55,  61  A.  a  R.  312,  30  L.R.A. 
379,  64  N.  W.  867,  holding  executory  parol  agreement  to  execute  lease  of  lands 
for  one  year  with  privilege  of  three  is  void  under  statute. 
Separate  character  of  contract  to  repair  and  lease  made  In  consideration 
thereof. 

Cited  in  Keeley  Institute  Co.  v.  Shaw,  149  Mich.  519,  113  N.  W.  30,  holding 
contract  to  repair  made  as  eondition  of  taking  lease  was  not  merged  in  lease. 

ftO  AM.  RJBP.   966,  WIIililAMS  T.   MUTUAIi  GAS  CO.   59   MICH.   499, 

18  N.  W.  9S6. 
Duty  of  public  gas  or  water  company  to  supply  IndiTidnals. 

Cited  in  Fleming  v.  Montgomery  Light  Co.  100  Ala.  657,  18  So.  618,  holding 
gas  company  under  no  obligation  to  keep  on  hand  gas  and  electricity  with 
proper  meters  and  connections  and  electric  burners  in  case  of  accident  to  an- 
other company  which  had  contracted  to  supply  plaintiff  with  light;  People's 
Gaslight  &  Coke  Co.  v.  Chicago  Gaslight  k  Coke  Ca  20  IlL  App.  473,  sustaininig 
compromise  between  two  gas  companies  dividing  supply  without  injury  to  con- 
sumers; Portland  Natural  Gas  k  Oil  Co.  v.  State,  135  Ind.  54,  21  L.R.A.  639, 
34  N.  £.  818,  holding  mandamus  will  lie  to  compel  gas  company  to  furnish  gas  to 
owners  or  occupants  of  houses  abutting  streets  occupied  by  its  mains;  Haugen 
y.  Albina  Light  &.  Water  Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac.  244,  holding  same 
as  to  water  company;  Indiana  Natural  Sl  Illuminating  Gas  Co.  v.  State,  158 
Ind.  516,  57  L.R.A.  761,  63  N.  E.  220,  holding  undertaking  of  gas  company  is 
impressed  with  public  character  and  it  is  under  duty  to  serve  inhabitants  of 


Digitized 


by  Google 


«91  NOTES  ON  AMERICAN  REPORTS.  [262-266 

municipality  without  invidious  discrimination;  American  Waterworks  Co.  v. 
State,  46  Neb.  194,  60  A.  S.  R.  610,  30  L.RJk.  447,  64  N.  W.  711,  holding  that  by 
accepting  franchise  city  water  company  assimies  public  duty  of  supplying  water 
to  all  inhabitants  at  reasonable  and  undiscriminating  rates;  also  that  charge 
of  one  dollar  for  turning  water  oflf  and  on  in  case  of  delinquent  consiuner  can- 
not reasonably  be  made;  Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9 
L.R.A.  711,  26  N.  E.  246  (dissenting  opinion),  on  public  control  of  corporations 
manufacturing  illuminating  gas;  Soloman  v.  Wilmington  Sewerage  Co.  142  N. 
C.  943,  6  LJt.A.(N.S.)  391,  66  S.  E.  300,  holding  gas  and  water  companies 
«omie  within  rule  that  public  or  quasi  public  corporation  cannot  contract  away 
its  power  to  discharge  duty  of  serving  public,  charging  reasonable  and  equal 
rates,  and  same  reasons  apply  to  sewage  companies;  Watauga  Water  Co.  t. 
Wolfe,  99  Tenn.  429,  63  A.  S.  R.  841,  41  S.  W.  1060,  holding  water  company 
hound  to  furnish  water  to  city  and  all  of  its  inhabitants,  upon  terms  desig- 
nated in  its  contract,  and  without  discrimination;  Charleston  Natural  Gas  Co. 
V.  Lowe,  62  W.  Va.  662,  44  S.  E.  410,  holding  gas  company  bound  to  furnish 
^8  to  every  citizen  applying  therefor  and  agreeing  to  pay  prices  agreed  upon 
hetween  company  and  city. 

Cited  in  reference  note  in  28  A.  S.  R.  43,  on  rights  and  duties  of  water  sup- 
ply companies. 

Cited  in  notes  in  70  A.  D.  487;  60  A.  S.  R.  617, — on  duty  of  gaa  companies 
to  furnish  gaa;  89  A.  S.  R.  344;  16  L.R.A.  322, — on  compuLsory  service  by  gaa 
•company. 

—  Security  or  advances  as  required  condition. 

Cited  in  Rushville  v.  Rushville  Natural  Gas  Co.  132  Ind.  676,  16  L.RJ^.  321, 
28  N.  E.  863,  holding  gas  company  bound  to  supply  all  individuals  along  its 
lines  requiring  it,  on  payment  or  reasonable  security;  Turner  v.  Revere  Water 
Co.  171  Mass.  329,  68  A.  S.  R.  432,  40  L.R.A.  667,  60  N.  E.  634,  holding  water 
company  may  demand  deposit  where  it  does  not  know  consumer;  Burke  v. 
Water  Valley,  87  Miss.  732,  112  A.  S.  R.  468,  40  So.  820,  holding  city  cannot 
refuse  water  service  on  ground  that  there  are  unpaid  charges  against  same 
premises  due  from  former  tenant;  Vanderbcrg  v.  Kansas  City  Missouri  Gtas 
Co.  126  Mo.  App.  600,  106  S.  W.  17,  holding  gas  company  cannot  refuse  eo 
«upp]y  gas  for  premises  occupied  by  married  woman  for  her  separate  business 
on  groimd  she  would  not  pay  to  company  unpaid  gas  bill  of  her  husband; 
Crumley  ▼.  Wataaga  Water  Co.  99  Tenn.  420,  41  S.  W.  1068,  holding  water 
company  liable  in  damages  to  consiuner  for  refusing  to  furnish  water  at  his 
request  accompanied  by  payment  in  advance  of  one  quarter's  rent,  company  hav- 
ing refused  on  ground  consumer's  due  bill  for  piping  and  water  rents  was  not 
paid;  Jones  v.  Nashville,  109  Tenn.  660,  72  S.  W.  986,  sustaining  validity  of 
ordinance  authorizing  discontinuance  of  city  water  service  to  delinquent  con- 
sumers; Tacoma  Hotel  Co.  v.  Tacoma  Light  &  Water  Co.  3  Wash.  316,  28  A.  S. 
R.  35,  14  L.R.A.  669,  28  Pac.  616,  holding  water  company  may  impose  condi- 
tion that  it  may  refuse  to  furnish  water  to  applicant  refusing  to  pay  arrears 
of  water  rent;  White  v.  Philadelphia  Co.  16  Pa.  Dist.  R.  953,  37  Pittsb.  L.  J. 
N.  S.  427,  holding  that  requirement  of  deposit  of  $20  is  imreasonable  where 
average  monthly  bill  is  about  $6;  Hatch  v.  Consumers  Co.  17  Idaho,  204, — 
L.RJL(N.S.)  — ,  104  Pac.  670,  holding  that  water  company  may  require  con- 
sumer to  pay  in  advance. 
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Cited  in  note  in  19  L.R.A.(N.S.)  694,  on  reasonableness  of  regulation  of 
public  service  corporation  requiring  payment  of  rentals  in  advance. 

—  Execution  of  contract  as  condition. 

Cited  in  Coy  v.  Indianapolis  Gas  Co.  146  Ind.  655,  36  IxR.A.  535,  46  N.  £. 
17,  holding  it  is  duty  of  gas  company  to  supply  gas  upon  request  irrespeetivfr 
of  contract;  Weld  v.  Board  of  Gas  &.  Electric  Light  Comrs.  197  Mass.  556,  84 
N.  E.  101,  holding  electric  light  company  is  quasi  public  corporation  and  can* 
not  relieve  itself  of  its  duties  to  public  so  long  as  it  retains  its  charter. 

50  AM.  KBP.  270,  PBOPLB  T.  ROBY,  59  MICH,  577,  18  X.  W.  S85. 
Criminal  responsibility  without  intent. 

Cited  in  Jayoox  ▼.  United  States,  47  C.  C.  A.  83,  107  Fed.  938,  holding  piesence 
of  criminal  intent  not  essential  element  of  statutory  offense;  State  v.  Edwards, 
94  Minn.  225,  69  LJLA.  667,  102  N.  W.  697,  holding  same  where  offense  wa» 
making  ci  false  report  of  grain  shipment;  United  States  v.  Southern  R.  Co. 
135  Fed.  122,  holding  defense  of  due  diligence  having  been  used  to  discover  de- 
fective condition  of  oar  not  allowed  in  action  under  statute  for  failure  to  use 
specified  coupling  apparatus  on  cars;  Scow  No.  36,  75  C.  C.  A.  572,  144  Fed. 
932,  holding  rule  making  penalty  attach  regardless  of  intent  is  justified  upon 
grounds  of  necessity,  and  as  being  in  interest  of  public  good;  Wells,  F.  &.  Co. 
Exp.  ▼.  State,  79  Ark.  349,  96  S.  W.  189,  holding  statute  making  any  carrier 
receiving  game  for  shipment  outside  state  guilty  of  misdemeanor  is  of  kind 
where  ignorance  does  not  excuse  and  criminal  intent  is  unnecessary;  Grand 
Rapids  V.  Bateman,  93  Mich.  135,  53  N.  W.  6,  holding  it  is  within  police  power 
of  city  to  make  it  an  offense  to  indecently  expose  the  person  without  reference 
to  intent  which  accompanies  the  act;  People  v.  Deremo,  106  Mich.  621,  64  N. 
W.  489  (dissenting  opinion),  on  doctrine  that  neglect  may  be  criminal;  State 
V.  Shevlin-Carpenter  Co.  99  Minn.  158,  108  N.  W.  935,  9  A.  ft  E.  Ann.  Cas.  634,. 
holding  legislature  may  impose  criminal  punishment  or  double  damages  for 
casual  and  involuntary  trespass  in  cutting  timber  on  state  lands;  State  v. 
McCance,  110  Mo.  398,  19  S.  W.  648,  as  ccmtaining  collation  of  statutes  in 
nature  of  police  regulations  which  impose  criminal  penalties  irrespective  of  in- 
tent to  violate  them;  State  v.  Tomasi,  67  Vt  312,  31  Atl.  780,  as  containing 
collection  of  cases  sustaining  doctrine,  that  ignorance  of  fact  is  not  excuse 
for  offense  which  is  malum  prohibitum  only. 

Distinguished  in  Loeffler  v.  District  of  Columbia,  15  App.  D.  C.  329,  holding 
if  statute  requires  as  essential  element  of  crime  that  knowledge  or  intent  exist, 
such  crime  does  not  exist  without  presence  of  knowledge  or  intent;  People  v. 
Jewell,  138  Mich.  620,  101  N.  W.  835,  holding  person  accused  of  statutory  crime 
of  taking  away  paper  which  is  public  record  cannot  be  convicted  in  absence  of 
criminal  intent. 

Disapproved  in  State  v.  Brown,  38  Kan.  390,  16  Pac.  259,  holding  under  stat- 
ute imposing  penalty  for  becoming  drunk  person  cannot  be  held  guilty  of  the 
offense  who  becomes  drunk  because  of  honest  mistake,  as  to  nature  of  beverage 
he  was  drinking. 

—  Illegal  sales  of  liquor,  food,  or  drags. 

Referred  to  as  leading  ease  in  District  of  Columbia  v.  Lynham,  16  App.  D.  C 
85,  holding  under  statute  prohibiting  sale  of  adulterated  medicine  or  drug 
by  druggist's  ignorance  of  offending  party  that  article  was  adulterated  Is  no 
defense. 
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Cited  in  United  States  v.  Stofello,  8  Ariz.  461,  76  Pac.  611,  holding  statute 
making  it  crime  to  sell,  give  or  dispose  of  liquors  to  Indians  creates  crime  of 
which  intent  is  not  essential  ingredient;  State  v.  Valure,  96  Iowa,  401,  64  N. 
W.  280,  holding  person  offering  any  beverage  for  sale  bound  under  laws 
to  know  whether  same  is  intoxicating  liquor  or  not;  Wolcott  v.  Superior  Ct. 
Judge,  112  Mich.  311,  70  N.  W.  831,  holding  if  statutory  bond  required  to  be 
given  by  person  desiring  to  engage  in  liquor  business  is  defective,  approval 
thereof  by  city  or  village  council  is  no  protection  in  prosecution  for  selling 
liquors  without  having  given  bond;  People  v.  Snowberger,  113  Mich.  86,  67  A. 
S.  R.  449,  71  N.  W.  497,  holding  one  making  sales  under  statute  prohibiting 
sale  of  adulterated  food  must  do  so  at  his  peril;  People  v.  Curtis,  129  Mich.  1, 
95  A.  S.  R.  404,  87  N.  W.  1040,  holding  intent  not  essential  ingredient  of 
statutory  offense  of  sale  of  liquor  to  minor  by  druggist;  Bailey  v.  Briggs,  143 
Mich.  303,  106  N.  W.  863,  holding  under  statute  forbidding  sale  of  liquor 
to  minor,  druggist  may  be  held  guilty  of  the  offense,  though  liquor  was  de- 
livered to  minor  upon  forged  order  of  parent;  State  v.  Kittelle,  110  N.  C.  560, 
28  A.  S.  R.  698,  15  L.R.A.  694,  15  S.  E.  103,  holding  absence  of  intent  -to  violate 
law  no  defense  in  prosecution  for  sale  of  liquor  to  minor;  State  v.  Sasse,  6 
S.  D.  212,  55  A.  S.  R.  834,  60  N.  W.  853,  holding  mere  fact  of  selling  liquor 
to  minor  constitutes  entire  statutory  offense;  People  v.  Gk>rdon,  156  Mich.  237, 
21  L.R.A.(N.S.)  136,  120  N.  W.  578,  holding  that  permission  of  police  officers 
to  open  saloon  is  no  defense  to  illegal  sale;  People  v.  Rice,  161  Mich.  657,  126 
N.  W.  981,  holding  that  legislature  may  create  offenses  without  reference  to  of- 
fender's knowledge  of  existence  of  facts. 

Cited  in  note  in  25  L.R.A.(N.8.)  669,  on  ignorance  of  minority  of  pur- 
chaser of  liquor  as  defense  to  prosecution  for  sale. 

Distinguished  in  People  v.  Welch,  71  Mich.  548,  1  L.R.A.  385,  39  N.  W.  747, 
holding  question  of  intent  is  material  in  prosecution  for  violating  statute  for- 
bidding sales  of  liquor  to  minors  and  making  fact  minor  obtains  them  in  place 
where  liquors  are  sold  prima  facie  evidence  of  intent  to  violate  law. 
—  Sale  by  servant  of  defendant  or  as  agent  for  another. 

Cited  with  special  approval  in  Lehman  v.  District  of  Columbia,  19  App.  D. 
O.  217,  holding  employer  can  be  held  liable  in  criminal  suit  for  illegal  sales  of 
liquor  made  by  his  agent  without  his  consent  or  authority. 

Cited  in  State  v.  Chastain,  19  Or.  176,  23  Pac.  963,  holding  it  is  no  defense 
to  indictment  for  selling  liquor  without  license  that  defendant  sold  as  agent  of 
another;  Knight  v.  Towles,  6  S.  D.  576,  62  N.  W.  964,  as  containing  exhaustive 
discussion  of  question  of  criminal  liability  of  principal  for  agent's  acts;  State 
V.  Constantine,  43  Wash.  102,  117  A.  S.  R.  1043,  86  Pac.  384;  State  v.  Gilmore, 
80  Vt.  514,  16  L.R.A.(N.8.)  786,  68  Atl.  658,  13  A.  &  B.  Ann.  Cas.  321,— 
holding  liquor  licensee  guilty  of  offense  of  selling  liquor  to  minor  where  em- 
pk>yee  sold  without  knowledge  of  licensee;  O'Donnell  v.  Com.  108  Va.  882,  62 
8.  E.  373,  holding  liquor  licensee  guilty  of  selling  liquor  to  intoxicated  person 
where  sale  was  made  by  his  son  while  he  was  absent;  Oltre  v.  State,  57  Tex. 
Crim.  Rep.  520,  123  S.  W.  1116  (dissenting  opinion),  to  point  that  statute 
making  liquor  dealer  liable  for  sales  by  agent  does  not  preclude  him  from  show- 
ing agent's  want  of  authority;  Paducah  v.  Jones,  126  Ky.  809,  104  8.  W.  971. 
holding  employer  criminally  liable  for  sale  of  liquor  by  clerk  in  violation  of 
law. 

Cited  in  reference  notes  in  56  A.  R.  707,  on  liability  of  master  for  unlawful 
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sale  of  liquor  by  servant;  2  A.  S.  R.  843,  on  scale  of  intoxicating  liquors  by 
servant  aB  sale  by  master. 

Cited  in  note  in  41  L.R.A.  670,  on  criminal  and  penal  liability  for  sale  of 
liquor  on  Sunday  by  copartner,  servant,  or  agent. 

Distinguished  in  People  v.  Longwell,  120  Mich.  311,  70  N.  W.  484,  holding 
druggist  may  be  convicted  for  selling  liquor  contrary  to  law  though  clerk  made 
sale. 
Keeping  aaloon  "open"  in  violation  of  law. 

Cited  in  State  v.  Calloway,  11  Idaho,  719,  114  A.  S.  R.  286n,  4  LJLA.(N.S.) 
109,  84  Pac.  27,  holding  ordinance  making  St  unlawful  for  proprietor  of  place 
where  liquors  are  sold  to  permit  any  person  other  than  himself  and  family  ta 
enter  place  of  sale  during  hours  when  sales  are  prohibited  not  unreasonable 
and  valid;  People  v.  Minter,  69  Mich.  557,  26  N.  W.  701,  holding  person  who> 
carries  on  saloon  must,  at  his  peril,  see  that  no  necessity  exists  for  keeping 
same  open  by  carrying  on  any  other  business  therein  which  would  rp<iuire 
the  doors  to  be  open  or  persons  to  enter  therein;  People  v.  Blake^  52  Mielu 
566,  18  'N.  W.  360,  holding  under  Sunday  closing  law  saloon  keeper  must  see 
to  it  that  others  in  his  employ  do  not  open  his  saloon  ^  People  v.  Possing,  137 
Mich.  303,  100  N.  W.  396;  People  v.  Kriesel,  136  Mich.  80,  98  N.  W.  850,  4 
A.  &  E.  Ann.  Cas.  5, — ^holding  saloon  keeper  responsible  for  saloon  being  open 
though  opened  by  his  barkeeper  in  disregard  of  his  instructions;  People  v^ 
Lundell,  136  Mich.  308,  99  N.  W.  12,  holding  statute  imposes  upon  keeper  of 
bar  or  saloon  affirmative  duty  to  see  that  it  is  closed  during  certain  hours  and 
on  holidays. 
Validity  of  sales  of  liqnor  witbont  legal  license. 

Cited  in  Loranger  v.  Jardine,  56  Mich.  518,  23  N.  W.  203,  holding  sales  of 
liquor  in  violation  of  statute  forbidding  their  sale  unless  vendor  files  bond  and 
forbidding  their  sale  to  person  after  notice  by  such  person's  wife  not  to  sell  to 
him  are  void. 
Responsibility  of  master  for  servants'  act. 

Cited  in  Spokane  v.  Patterson,  46  Wash.  93,  123  A.  S.  R.  921,  8  L.R.A.(N.a> 
1104,  89  Pac  402,  13  A.  &  £.  Ann.  Cas.  706,  holding  person  guilty  of  unlaw- 
fully discharging  blast  without  having  properly  covered  same  where  blast  was 
so  made  by  employee  without  his  knowledge  and  contrary  to  his  instructions. 
Validity  of  Sunday  laws. 

Cited  in  note  in  78  A.  S.  R.  265,  on  power  of  legislature  to  pass  Sunday 
laws. 

50   AM.   KBP.   S74,   CARTWRIGHT  t.   CHICAGO  A  G.   T.   B.   CO.   5» 

MICH.  •O*,  18  N.  W.  S80. 
Care  required  of  carrier  in  business  of  carrying  passengers. 

Cited  Sn  Citizens'  Street  R.  Co.  v.  HofTbauer,  23  Ind.  App.  614,  56  K.  E.  64,. 
holding  carrier  required  to  exercise  highest  degree  of  care. 

Cited  in  note  in  7  A.  S.  R.  831,  on  carrier's  duty  to  inform  passenger,  where 
information  would  tend  to  prevent  exposure  to  danger  and  injury. 
—  As  to  safety  of  platforms  and  approaches  thereto. 

Cited  in  Cross  v.  Lake  Shore  ft  M.  S.  R.  Co.  69  Mich.  363,  13  A.  S.  R.  399, 
37  K.  W.  861,  holding  it  is  duty  of  railroad  company  to  keep  walk  constitut- 
ing reeognised  way  to  and  from  its  depot  reasonably  safe;  McCormick  v.  De- 
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troit,  G.  H.  ft  M.  R.  Co.  141  Mich.  17,  104  N.  W.  390,  holding  instruction  that 
railroad  company  is  under  duty  to  ubo  very  high  degree  of  care  to  make  plac» 
where  it  receives  passengers  safe  requires  too  high  a  standard  of  care;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Jandera,  24  Okla.  106,  24  L.R.A.(N.S.)  535,  104  Pac. 
339,  20  A.  ft  E.  Ann.  Cas.  316,  holding  railroad  liable  for  injury  to  person  mail- 
ing  letter  on  mail  train  from  hole  in  approach  to  station  platform. 

Cited  in  note  in  1  L.R.A.  158,  on  negligence  regarding  stations. 
—  As  to  safe  deliyery  of  passenger. 

Cited  in  Montgomery  Street  R.  Co.  v.  Mason,  133  Ala.  508,  32  So.  261,  hold- 
ing street  car  company  liable  for  injury  to  passenger  where  car  was  stopped 
where  passenger,  after  alighting  in  dark,  tripped  and  fell  by  reason  of  presence 
of  unseen  pile  of  lumber  and  debris;  McGovern  v.  Inter-Urban  R.  Co.  136  Iowa, 
13,  125  A.  S.  R.  215,  13  L.RwA.(N.S.)  476,  111  N.  W.  412,  holding  that  if  elec- 
trie  car  is  stopped  and  passengtir  is  invited  to  alight  at  place  more  hazard- 
ous than  that  at  which  car  Slight  conveniently  have  been  stopped  carrier  i» 
negligent;  also  that  under  special  circumstances  duty  of  carrier  to  furnish 
passenger  assistance  in  alighting  arises;  Talbot  v.  Chicago  ft  A.  R.  Co.  72  Mo. 
App.  291,  holding  it  is  negligence  for  employees  of  railroad  company  not  t<> 
place  cars  along  side  of  regular  place  of  ingress  and  egress  of  passengers;  Rich- 
mond City  R.  Co.  Scott,  86  Va.  902,  11  S.  E.  404;  Truesdell  v.  Erie  R.  Co.  114 
App.  Div.  34,  99  N.  Y.  Supp.  694,— holding  it  is  duty  of  carrier  to  afford  pas- 
senger safe  place  to  alight  or  to  warn  or  aid  passenger  in  alighting. 
Negligence  of  passenger  in  alighting. 

Cited  in  McDonald  v.  Dlinois  C.  R.  Co.  88  Iowa,  345,  55  N.  W.  102,  holding 
as  matter  of  law,  it  is  neither  negligent  nor  improper  for  passenger  to  go  to 
rear  instead  of  front  end  of  car  of  train  to  alight;  Topp  v.  United  R.  ft  Elec- 
tric Co.  99  Md.  630,  59  Atl.  52,  1  A.  ft  E.  Ann.  Caa.  912,  holding  that  implied 
invitation  of  conductor  to  alight  at  dangerous  place  cannot  be  overlooked  in 
passing  upon  question  of  contributory  negligence;  also  that  passenger  may 
rightfully  assume  it  is  safe  to  alight  from  car  where  it  is  stopped;  Mensing 
V.  Michigan  C.  R.  Co.  117  Mich.  606,  76  N.  W.  98,  holding  passenger  who  ia 
stranger  and  is  invited  to  alight  has  right  to  presume  place  is  reasonably  safe; 
East  Tennessee,  V.  ft  G.  R.  Co.  v.  Conner.  15  Lea,  254,  holding  where  it  is  so 
dark  passenger  cannot  see,  station  has  been  announced,  train  stopped  and  pas- 
senger told  to  get  off,  passenger  has  right  to  presume  he  is  at  usual  place  of 
getting  off,  and  that  there  is  at  that  place  safe  and  suitable  place  for  alight- 
ing; McDermott  v.  Chicago  ft  N.  R.  Co.  82  Wis.  246,  52  N.  W.  85,  holding  it  ia 
duty  of  railroad  company  to  make  it  safe  for  its  passengers  to  leave  its  cara 
and  female  passengers  have  right  to  expect  aid  from  railroad  employee  in 
alighting;  Smith  v.  Detroit  United  R.  Co.  155  Mich.  466,  119  N.  W.  640,  hold- 
ing that  negligence  is  for  jury,  where  car  is  suddenly  started  as  passenger  i9 
alighting. 

Cited  in  reference  notes  in  4  A.  S.  R.  381,  on  negligence  in  alighting  from 
railroad  car;  53  A.  S.  R.  816,  on  passenger  assuming  risk  of  mode  of  travel  he 
adopts. 

Cited  in  note  in  2  L.R.A.(N.S.)  116,  on  passenger's  right  to  assume  that  car 
will  stop  at  proper  place  for  alighting. 
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50  AM.  RBP.   %S%,   ORAVBS  T.   liAKB   SHORE  4k  M.   S.   R.   CO.    1S7 

MASS.  tt. 
Validity  of  contract  Hmttlng  liability  ffenerally. 

Cited  in  Moore  v.  Sun  Printing  &  Pub.  Amo.  41  C.  C.  A.  506,  101  Fed.  501, 
holding  value  of  pleasure  yacht  atipulated  in  contract  of  charter,  in  absence 
of  fraud  or  mutual  mistake,  binding  on  both  parties  in  case  of  loss. 

Distinguished  in  Western  U.  Tdeg.  Co.  t.  Reals,  56  Neb.  415,  71  A.  S.  R. 
682,  76  N.  W.  903,  holding  telegraph  company  liable,  by  statute,  for  all  dam- 
age resulting  from  incorrectly  transmitting  message  though  liability  is  limit- 
ed by  terms  on  back  of  blank. 
TaUdity  of  contract  limlUng  Uabllity  of  <»rrier. 

ated  in  Dayis  y.  Central  Vermont  R.  Co.  66  Vt.  290,  44  A.  S.  R.  852,  29 
Atl.  313,  sustaining  validity  of  stipulation  in  bill  of  lading  exempting  carrier 
from  liability  for  loss  by  fire  not  caused  by  negligence;  Bermel  t.  New  York, 
N.  H.  &  H.  R.  Co.  172  N.  Y.  639,  65  N.  E.  1113  (dissenting  opinion),  majority 
holding  carrier's  liability,  as  bailee  for  hire,  not  limited  by  restrictions  in 
bill  of  lading,  where    monumental  marble  is  negligently  injured. 

Cited  in  notes  in  23  A.  S.  R.  594,  on  carrier's  power  to  limit  amoimt  of  lia- 
bility to  sum  less  than  injury  sustained;  49  A.  S.  R.  613,  on  effect  of  limita- 
tion of  liability  in  shipping  receipt;  7  L.R.A.  216,  on  right  of  carrier  ot 
goods  to  limit  lisbility  by  contract;  14  L.R.A.  434,  on  carrier's  power  to  limit 
amount  of  liability  in  cases  of  negligence. 
—  Effect  of  stipulated  valuation  In  bill  of  lading. 

Cited  in  Bernard  v.  Adams  Exp.  Co.  205  Mass.  254,  28  L.R.A.(N.S.)  293,  91 
N.  E.  325,  18  A.  &  E.  Ann.  Cas.  351 ;  Donlon  Bros.  v.  Southern  P.  Co.  151  Cal. 
763,  11  L.RA.(NJ3.)  811,  91  Pac.  603,— holding  a  contract  between  the  shipper 
and  carrier  fixing  an  agreed  valuation  on  goods  shipped  is  conclusive  as  to 
valuation  in  case  of  loss  though  by  reason  of  gross  negligence  of  company; 
I>untley  v.  Boston  &  M.  R.  Co.  66  N.  H.  263,  49  A.  8.  R.  610,  9  IaRJL  449,  20 
AtL  827,  sustaining  carrier's  right  to  limit  liability  for  injury  to  horse  during 
transportation  to  valuation  given  by  shipper  to  procure  reduced  rate;  Graves 
V.  Adams  Exp.  Co.  176  Mass.  280,  57  N.  E.  462,  sustaining  carrier's  ri^t  to 
limit  liability  for  loss,  however  caused,  to  value  stipulated  in  receipt,  where 
brought  to  shipper's  knowledge;  Brown  v.  Cunard  S.  S.  Co.  147  Mass.  58,  16 
N.  £.  717,  holding  carrier's  liability  for  negligent  loss  of  goods  limited  to  in- 
voice value,  when  so  stipulated  in  bill  of  lading;  Durgin  v.  American  Elxp.  Co. 
66  N.  H.  277,  9  L.R.A.  453,  20  Atl.  328,  holding  carrier's  liability  for  negligent 
loss  limited  to  valuation  inserted  in  receipt  upon  sheriff's  failure  to  disclose 
value  knowing  reduced  rate  obtained  thereby;  Hart  v.  Pennsylvania  R.  Ca  112 
U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151;  Coupland  v.  Housatonio  R.  Co. 
61  Conn.  531,  15  L.R.A.  534,  23  Atl.  870;  Hill  v.  Boston,  H.  T.  A  W.  R.  Ca 
144  Mass.  284,  10  N.  E.  836;  Normile  v.  Oregon  Nav.  Co.  41  Or.  177,  69  Pac 
928;  Johnstone  v.  Richmond  &  D.  R.  Co.  39  S.  C.  55,  17  S.  E.  512;  Alair  v. 
Northern  P.  R.  Co.  53  Minn.  160,  39  A.  S.  R.  588,  19  L.R.A.  764,  54  N.  W.  1072,— 
liolding  carrier's  liability  for  negligent  injury  to  animals  during  transporta- 
tion limited  to  value  stipulated  in  shipping  contract  in  consideration  of  re- 
duced rate;  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457,  26  A.  S.  R.  107,  12  L.RJL 
799,  26  Pac  665;  Zouch  v.  Chesapeake  &  O.  R.  Co.  36  W.  Va.  524,  17  L.RA. 
116,  15  8.  E.  185;  Louisville  &  N.  R.  Co.  v.  Sherrod,  84  Ala.  178,  4  So.  29,— 
•ustaining  validity  of  stipulation  in  bill  of  lading  limiting  carrier's  liability 


Digitized 


by  Google 


897  NOTES  ON  AMERICAN  REPORTS.  [282-286 

for  loss  by  ordinary  negligence  to  value  specified  therein,  whereby  reduced 
rate  procured  where  contract  fairly  made;  Ullman  v.  Chicago  &  N.  W.  R.  Co. 
112  Wis.  150,  88  A.  S.  R.  949,  56  L.R.A.  246,  88  N.  W.  41,  holding  carriers 
liability  for  negligent  injury  to  horse  limited  to  maximum  value  fixed  by 
shipping  contract,  when  transportation  charges  based  thereon;  Richmond  A 
D.  R.  Co.  V.  Payne,  86  Va.  481,  6  L.R.A.  849,  10  S.  E.  749,  sustaining  vaUdity 
of  stipulation  limiting  carrier's  liability  for  negligent  loss  or  damage  to  valua- 
tion expressed  in  bill  of  lading  whereby  redu<^  rate  procured;  Kellerman  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  68  Mo.  App.  256  (dissenting  opinion),  major- 
ity holding  shipper's  recovery  for  negligent  killing  of  animal  not  limited  to 
valuation  inserted  in  bill  of  lading  by  carrier,  when  real  value  not  conceded  or 
misrepresented. 

Cited  in  reference  notes  in  4  A.  S.  R.  90,  to  point  that  shipper  is  bound  by 
agreed  valuation  in  bill  of  lading;  110  A.  S.  R.  614,  on  effect  on  carrier's 
liability  of  shipper's  failure  to  disclose  true  value  or  character  of  goods 
shipped. 

Cited  in  notes  in  1  L.R.A.(N.S.)  986,  987,  on  limiting  value  of  property 
as  affecting  amount  of  recovery  against  carrier  for  loss  by  negligence;  2  L.R.A. 
(N.S.)  774,  on  amount  of  carrier's  liability  for  loss  of  goods;  23  LJC.A.(N.S.) 
746,  on  effect  of  shipper's  misrepresentation  as  to  character,  quantity,  or 
value,  on  right  to  recover  for  loss. 

Distinguished  in  The  New  England,  110  Fed.  415,  denying  validity  of  stipu- 
lation in  first  class  ocean  steamship  ticket  restricting  liability  to  $50  for  loss 
of  passenger's  baggage,  though  resulting  from  negligence;  Rosenfeld  v.  Peoria  D. 
£.  R.  Co.  103  Ind.  121,  53  A.  R.  500,  2  N.  E.  344,  sustaining  shipper's  right  to  re- 
cover value  of  goods  at  shipping  point  as  stipulated  in  bill  of  lading,  though  car- 
rier inserted  illegible  valuation  without  his  knowledge  or  consent;  Calderon  v. 
Atlas  S.  S.  Co.  170  U.  S.  272,  42  L.  ed.  1033,  18  Sup.  Ct.  Rep.  588  (reversing 
16  C.  C.  A.  332,  35  U.  S.  App.  587,  69  Fed.  674),  denying  validity  of  stipula- 
tion in  bill  of  lading  exempting  carrier  altogether  from  liability  for  goods 
exceeding  value  of  $100  for  package;  Louisville  &  N.  R.  Co.  v.  Wynn,  88  Tenn. 
330,  14  S.  W.  311;  Abrams  v.  Milwaukee,  L.  8.  &  W.  R.  Co.  87  Wis.  485, 
41  A.  S.  R.  55,  58  N.  W.  780, — denying  validity  of  stipulation  in  shipping 
contract  limiting  carrier's  liability  for  negligent  losses  to  sum  not  previously 
agreed  upon  as  value  of  shipment;  United  States  Lace  Curtain  Mills  v. 
Oceanic  Steam  Nav.  Co.  146  Fed.  701,  holding  in  absence  of  the  agreed  valuation, 
the  carrier  cannot  relieve  itself  from  full  liability  for  loss  of  goods  by  its  nfigli- 
gence  by  condition  in  the  bill  of  lading  limiting  the  recovery  to  a  specific  sum  per 
package. 

Disapproved  in  Stringfield  v.  Southern  R.  Co.  162  N.  C.  125,  67  S.  E.  333, 
holding  that  shipper  is  not  estopped  to  recover  actual  value  of  horse  injured 
by   carrier's  negligence,   under   contract   limiting  value. 
Condasiveness  of  bill  of  lading. 

Cited  in  reference  notes  in  1  A.  S.  R.  729;  9  A.  S.  R.  795, — on  conclusive- 
ness of  bill  of  lading  aa  evidence  of  the  contract  to  carry. 

50  AM.  RfiP.  S85,  GERTZ  T.  FITCHBUBG  R.  CO.    137   MASS.   7  7. 
Ehrldence  of  previous  conviction  to  discredit  witness. 

Cited  in  Quigley  v.  Turner,  150  Mass.  108,  22  N.  £.  586,  holdine  evidence 
Am.  Rep.  Vol.  XDC.— 57. 
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of  the  convietion  of  a  witnett  of  any  erime  is  admiasible  to  affect  hU  eredi- 
biUty. 

—  XMdenoe  in  explanation  of  anoh  oonTictkm* 

Cited  in  Lamourenz  y.  New  York,  N.  H.  ft  H.  R.  Co.  160  Mass.  338,  47  N.  E. 
1009,  holding  where  eridenoe  of  a  eonriction  of  crime,  on  crose-examination,. 
is  introduced  to  discredit  a  witneee,  evidence  to  explain  the  conviction  cannot 
be  introduced  upon  re-examination;  Com.  t.  Taber,  166  Maes.  64,  28  N.  E. 
1129,  holding  such  eridence  inadmiMible  to  rebut  eridence  that  a  witness  had 
been  convicted  of  crime. 
Right  of  witness  impeaotied  to  abow  good  oharaoter. 

Cited  in  Kraimer  ▼.  SUte,  117  Wis.  360,  98  N.  W.  1092,  holding  when  a 
witness  is  impeached  whether  by  witnesses  or  by  proof  of  a  former  con- 
viction of  crime,  it  is  competent  to  introduce  witnesses  to  testify  to  his  good 
character  in  respect  to  truth  and  veracity;  Louisville  ft  N.  R.  Co.  v.  McClish,  63 
C.  C.  A.  60,  115  Fed.  268,  holding  until  witnesses  character  is  assailed  it  is 
not  in  issue;  Quinalty  v.  Temple,  27  L.RJ!l.(NJS.)  1114,  99  C.  C.  A.  376,  176 
Fed.  67,  holding  evidence  of  character  of  grantor  inadmissible  in  support  of 
recital  in  deed. 

Distinguished  in   first  Nat   Bank  v.   Blakeman,   19  Okla.   106,   12  L.R.A. 
(N.8.)  864,  91  Pac  868,  holding  a  witness  will  not  be  permitted  to  introduce 
witnesses  to  testify  as  to  his  reputation  for  truth  and  veracity  where  his  evi- 
dence in  his  own  behalf  has  not  been  impeached. 
Best  evidence  of  former  conviction. 

Cited  in  Com.  v.  WaUh,  196  Mass.  369,  124  A.  a  R.  669,  82  N.  K  19,  13 
A.  ft  S.  Ann.  Cas.  642,  holding  the  same  rule,  requiring  the  production  of 
the  record  to  prove  a  former  conviction,  applies  as  well  to  one  offering  him- 
self as  a  witness  in  liis  own  behalf  as  to  other  witnesses. 

50  AM.  BBP.  S87,  LINNBHAN  T.  ROIiLINS,  1S7  MASS.  12S. 
Relation  of  master  and  servant  or  of  independent  contractors. 

Cited  in  Driscoll  v.  Towle,  181  Mass.  416,  63  N.  £.  922,  holding  t^e  liabiUfy 
generally  depends  upon  the  nature  of  the  contract  or  arrangement,  between 
the  mastes  and  a  third  person;  Dane  v.  Cochrane  Chemical  Co.  164  Mass. 
453,  41  N.  E.  678,  on  principles  governing  liability  of  the  employer  toward 
strangers;  K^es  v.  Second  Baptist  Church,  99  Me.  308,  69  Atl.  446,  holding 
the  question  depends  upon  the  construction  of  the  contract  of  employment; 
Harding  v.  Boston,  163  Mass.  14,  39  N.  E.  411,  on  determination  whether  re- 
lation of  master  and  servant  exists. 

Cited  in  reference  notes  in  4  A.  8.  R.  264,  on  test  as  to  whether  relation 
of  master  and  servant  or  contractor  and  contractee  exists;  2  A.  8.  R.  613; 
24  A.  S.  R.  378, — on  master's  liability  for  acts  of  independent  contractor;  43 
A.  S.  R.  816,  on  employer's  liability  to  third  person  for  negligence  of  inde- 
pendent contractor. 

dted  in  note  in  66  L.R.A.  487,  on  effect  of  specific  terms  of  contract  to 
negative  independence  of  contractor  in  demolition  of  buildings. 

Distinguished  in  Saunders  v.  Toronto,  26  Onl  App.  Rep.  266,  holding  that 
relation  of  master  and  servant  does  not  exist  between  city  and  owner  of  cart 
hired  by  hour  to  remove  street  sweepings. 
^Retention  of  control  as  test. 

Cited  in  Singer  Mf^  Co.  t.  Rahii,  182  U.  Q.  618,  88  L.  ed.  440,  10  Sup.  Ct 
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Rep.  175,  holding  where  company  reserved  to  itself  the  right  of  prescrihing 
and  regulating  not  only  the  husiness  hut  the  manner  an  agent  should  perform 
it,  the  relation  of  master  and  servant  exists;  Atlantic  Transport  Go.  v.  Coneys, 
28  C.  C.  A.  388,  51  U.  S.  App.  570,  82  Fed.  177;  St  Louis  A  S.  P.  R.  Co.  v. 
Madden,  77  Kan.  80,  17  L.R.A.(N.a)  788,  93  Pac  586;  Muldoon  ▼.  City  Plre- 
proofing  Co.  134  App.  Div.  453,  119  N.  Y.  Supp.  320;  Button  v.  Amesbury  Nat. 
Bank,  181  Mass.  154,  63  N.  E.  405,— holding  the  liability  to  third  persons  de- 
pends not  upon  the  exercise  of  control  by  the  owner,  but  upon  the  right  to 
exercise  it;  De  Palma  v.  Weinman,  15  N.  M.  68,  24  L.R.A.(N.S.)  423,  103 
Pac.  782;  Koenitsky  v.  Matthews,  64  Misc.  167,  118  N.  Y.  Supp.  366;  Giacomini 
v.  Pacific  Lumber  Co.  5  Cal.  App.  218,  89  Pac.  1059, — holding  if  employer  has 
the  right  of  control,  it  is  immaterial  whether  he  actually  exercises  it;  Kelleher 
v.  Schmitt  &  H.  Mfg.  Co.  122  Iowa,  635,  98  N.  W.  482,  holding  where  it  is  left 
to  the  contractor  to  determine  in  what  method  and  by  what  means  a  certain 
result  shall  be  produced  the  relation  of  master  and  servant  does  not  exist; 
Farem  v.  Sellers,  39  La.  Ann.  1011,  4  A.  S.  R.  256,  3  So.  363,  holding  a  contract 
to  demolish  a  building  according  to  the  directions  of  the  supervising  architect, 
creates  the  relation  of  master  and  servant;  Cabot  v.  Kingman,  166  Mass.  403, 
33  L.R.A.  45,  44  N.  B.  344,  on  liability  where  control  is  retained  over  manner 
of  construction. 

Cited  in  notes  in  76  A.  S.  R.  397,  399,  on  liability  for  negligence  and  other 
torts  of  independent  contractor  where  employer  reserves  direction  and  control; 
65  L.R.A.  491,  on  effect  of  direct  evidence  that  employer  exercised  control  over 
work  to  negative  independence  of  contractor. 

ProTince  of  oonrt  to  oonstme  contract. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Dickens,  7  Ind.  Terr.  16,  103  S.  W. 
750;  Veitch  v.  Jenkins,  107  Va.  68,  57  S.  E.  574,— holding  where  relations  of 
parties  is  depending  on  a  written  contract  unambiguous  in  its  terms,  it  is  the 
province  of  the  court  to  construe  the  instrument  as  a  matter  of  law;  Pearson 
V.  M.  M.  Potter  Co.  10  Cal.  App.  245,  101  Pac.  681;  Pioneer  Fireproof  Constr. 
Co.  V.  Hansen,  176  111.  100,  52  N.  E.  17, — holding  where  the  contract  is  in 
writing,  its  construction  is  a  matter  of  law. 

Cited  in  note  in  65  L.R.A.  508,  on  province  of  court  and  jury  in  determining 
whether   persons  are   independent  contractors  within   rule   relieving  employer 
from  liability. 
Liability  of  one  for  negligence  of  a  servant  lent  blm  by  another. 

Cited  in  Delory  v.  Blodgett,  185  Mass.  126,  102  A.  S.  R.  328,  64  L.RJk.  114, 
69  N.  E.  1078,  holding  a  proprietor  to  whom  a  servant  is  lent  is  liable  though 
he  sets  the  servant  to  do  what  is  necessary,  trusting  to  his  expert  skill  for  the 
result;  Haskell  v.  Boston  Dist.  Messenger  Co.  190  Mass.  189,  112  A.  S.  R.  324, 
2  L.R.A.(N.S.)  1091,  76  N.  E.  215,  5  A.  ft  E.  Ann.  Cas.  796,  holding  same  where 
employer  was  left  to  direct  a  messenger  to  determine  what  be  should  do  and 
how  he  should  do  it;  Hasty  v.  Sears,  157  Mass.  123,  34  A.  S.  R.  267,  31  N.  £. 
759,  holding  same  where  a  servant  is  lent  to  another  for  a  particular  employ- 
ment, the  one  to  whom  he  is  lent  is  liable  for  anything  done  in  such  employ- 
ment; Baldwin  v.  Abraham,  57  App.  Div.  67,  67  N.  Y.  Supp.  1079,  holding  a 
prima  facie  case  is  shown  against  a  defendant  where  one  is  injured  by  the 
negligence  of  a  driver  of  a  wagon  bearing  defendant's  name  upon  it  and  loaded 
with  goods  from  defendant's  store  to  be  delivered  to  his  customers. 
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50  AM.  REP.  289,  TINDIiEY  t.  SALEM,   1S7  MASS.   171. 
Public  gOTernmental  functions  of  municipality. 

Cited  in  Wheelock  v.  Lowell.  196  Mass.  220,  124  A.  S.  R.  543,  81  N.  E.  977, 
12  A.  &  E.  Ann.  Cas.  1109,  holding  the  erection  cf  town  house  a  public  purpose 
for  which  towns  may  raise  money  under  the  general  phrase  "other  necessary 
charges." 

—  Mandatory  or  permlssiTe  public  duties. 

Cited  in  Young  v.  Falmouth,  183  Mass.  80,  97  A.  S.  R.  418,  66  N.  E.  419, 
holding  the  question  whether  a  use  is  public  does  not  depend  on  whether  it 
is  compulsory,  but  on  its  nature  and  purpose;  Kelley  y.  Boston,  186  Mass.  165, 
66  L.R.A.  429,  71  N.  E.  299,  holding  a  cii^  hall  a  municipal  building  though 
built  under  a  statute  allowing  the  city  to  build,  rather  than  under  a  com- 
pulsory statute. 

—  Celebrations  and  displays. 

Cited  in  Love  v.  Raleigh,  116  N.  C.  296,  28  L.R.A.  192,  21  S.  E.  503,  holding 
the  city  had  no  implied  authority  to  provide  for  a  pyrotechnic  display  cele- 
bration. 

Cited  in  reference  note  in  12  A.  S.  R.  604,  on  nonliability  of  city  for  injury 
by  fireworks  through  negligence  of  city's  servants. 

Cited  in  notes  in  16  L.R.A.  396,  on  liability  for  injury  caused  by  discharge 
of  fireworks;  3  L.R.A.(N.S.)   761,  on  liability  for  injury  caused  by  placing  or 
exploding  bombs,  etc.,  in   highway. 
Municipal  and  state  agencies. 

Cited  in  McManus  v.  Weston,  164  Mass.  263,  31  L.R.A.  174,  41  N.  E.  301, 
holding  a  board  of  road  commissioners  acts  as  a  board  of  public  officers,  and 
not  as  servants  of  the  town. 

—  Liability  of  municipality  for  acts  of  state  officers. 

Cited  in  Bulger  v.  Eden,  82  Me.  352,  9  L.RA.  205,  19  Atl.  829,  holding  officers 
laying  out  drains  and  sewers  were  not  town  officers  and  town  was  not  liable; 
Bates  V.  Westborough,  151  Mass.  174,  7  L.R.A.  156,  23  N.  E.  1070,  holding 
highway  surveyors  in  the  performance  of  their  statutory  duties  are  not  agents 
of  the  town;  Sampson  v.  Boston,  161  Mass.  288,  37  N.  E.  177,  holding  com- 
missioners to  draw  plans  for  a  courthouse  cannot  render  a  city  liable  for  an 
injury  to  a  workman  by  their  contract  made  for  construction  of  same;  Mahoney 
v.  Boston,  171  Mass.  427,  60  N.  E.  939,  holding  city  not  liable  to  employee  in- 
jured in  construction  of  subway  where  work  was  in  charge  of  transit  oom* 
missioners,  who  were  public  officers;  Postal  Teleg.-Cable  Co.  v.  Worcester,  202 
Mass.  320,  88  N.  E.  777,  on  nonliability  of  city  for  acts  of  officers  appointed  to 
carry  out  statute  for  placing  wires  undergroimd. 
Nonaodonable  public  acts  and  trusts. 

Cited  in  Heams  v.  Waterbury  HospiUl,  66  Conn.  98,  31  LJLA.  224,  33  AtL 
595,  holding  a  charitable  corporation  having  no  capital  stock,  and  whose  mem- 
bers derive  no  profit,  is  not  liable  for  negligence  of  a  servant  in  performance  of 
his  duty;  Donnelly  v.  Boston  Catholic  Cemetery  Asso.  146  Mass.  163,  15  N.  £. 
505,  holding  a  cemetery  association  liable  to  the  proprietor  for  the  negligeat 
burial  of  a  stranger  in  his  lot;  George  v.  Cjrpress  Hills  Cemetery,  32  App.  Div. 
281,  52  N.  Y.  Supp.  1097  (dissenting  opinion),  on  liability  of  a  cemetery  associa* 
tioa  for  neglect  of  graves;  Nettltfton  t.  Preseott,  16  Ont.  L.  Rep.  538,  holding 


Digitized 


by  Google 


901  NOTES  ON  AMERICAN  REPORTS.  [289 

town  not  liable  for  illness  of  prisoner  caused  by  negligence  of  officers  in  failing 
to  properly  heat  lock-up. 

—  GoTemineiital  public  acts  of  city. 

Cited  in  Howland  v.  Maynard,  159  Mass.  434,  38  A.  S.  R.  445,  21  L.R.A.  500, 
34  N.  E.  515,  holding  they  are  not  liable  for  injuries  caused  by  neglect  in  per- 
forming duties  purely  public  and  common  to  all  towns,  except  where  a  remedy 
is  expressly  given  by  statute;  Haley  y.  Boston,  191  Mass.  291,  5  L.R.A.(N.S.) 
1105,  77  N.  E.  888;  Farrigan  v.  Pevear,  193  Mass.  147,  118  A.  S.  R.  484,  7  L.R.A. 
(N.S.)  481,  78  N.  E.  855,  8  A.  &  E.  Ann.  Cas.  1109,— holding  cities  and  towns 
in  the  performance  of  authorized  municipal  acts  are  not  held  liable  for  the 
misfeasance  of  their  servants;  Curran  v.  Boston,  151  Mass.  505,  21  A.  S.  R. 
465,  8  L.R.A.  243,  24  N.  E.  781,  holding  the  establishment  of  a  city  work-house 
was  purely  for  the  public  service,  and  does  not  render  the  city  liable  for  injuries 
to  an  inmate;  Harrington  v.  Worcester,  186  Mass.  594,  72  N.  E.  326,  holding 
where  purification  of  the  sewer  system  was  made  a  governmental  duty  for  the 
benefit  of  the  general  public  there  can  be  no  liability  for  the  failure  properly 
to  perform  the  duty;  Johnson  v.  Somerville,  195  Mass.  370,  10  L.R.A.(N.S.) 
715,  81  N.  E.  268,  holding  it  not  liable  for  acts  of  its  employees  in  removing 
and  disposing  of  ashes  from  city  buildings,  whether  the  act  be  intentional  or 
negligent;  Bryant  v.  St.  Paul,  33  Minn.  289,  53  A.  R.  31,  23  N.  W.  220,  hold- 
ing no  action  will  lie  against  the  city  for  acts  of  its  board  of  health  unless 
given  by  statute;  O'Brien  v.  Derry,  73  N.  H.  198,  60  Atl.  843,  holding  city 
not  liable  to  a  highway  laborer  injured  by  reason  of  defective  appliances 
furnished  him  by  a  municipal  officer  in  charge  of  the  work;  Simpson  v. 
Whatcom,  33  Wash.  392,  99  A.  S.  R.  951,  63  L.R.A.  815,  74  Pac.  577,  holding 
town  not  liable  for  the  act  of  the  marshal  in  arresting  an  offender  under  an 
illegal  ordinance;  Cunningham  v.  Seattle,  42  Wash.  134,  4  L.R.A.(N.S.)  633, 
84  Pac.  641,  7  A.  &  E.  Ann.  Cas.  805,  holding  city  not  liable  for  damage  caused 
by  a  horse  used  in  its  fire  department  in  trespassing  through  negligence  of 
firemen;  Russell  v.  Tacoma,  8  Wash.  156,  40  A.  S.  R.  895,  35  Pac.  605,  hold- 
ing where  a  city,  in  improving  the  park,  was  exercising  a  power  conferred 
upon  it  for  the  public  good,  it  was  not  liable  for  acts  or  omissions  of  its  of- 
ficers; Spencer  v.  Taylor,  69  Kan.  593,  77  Pac.  276,  holding  city  liable  for 
injury  to  fireman  from  defective  floor  in  fire  station. 

—  'Where  work  is  partly  commercial  in  character  or  voluntary  for  profit. 
Cited  in  Richmond  v.  Lincoln,  167  Ind.  468,  79  N.  E.  445,  holding  the  city 

liable  for  negligence  in  operating  its  electric  light  plant  used  for  lighting  city 
and  for  commercial  purposes;  Bulger  v.  Eden,  82  Me.  352,  9  L.R.A.  205,  19 
Atl.  829,  holding  sewer  system  where  payment  for  connection  was  required 
was  partly  commercial;  Neff  v.  Wellesley,  148  Mass.  487,  2  L.R.A.  500,  20 
N.  E.  Ill,  holding  town  liable  where  business  or  use  is  conducted,  incidentally 
and  in  part  for  profit;  Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  509,  35  A.  S. 
R.  515,  33  N.  E.  695,  holding  where  an  element  partly  commercial  comes  in, 
a  liability  is  usually  enforced;  Coan  v.  Marlborough,  164  Mass.  206,  41  N.  E, 
238,  hording  a  municipality  liable  to  a  private  action  for  negligence  in  build- 
ing or  maintaining  sewers,  built  partly  for  private  benefit  and  advantage  of 
the  abutters  who  pay  for  such  advantage;  Lynch  v.  Springfield,  174  Maas. 
430,  54  N.  E.  871,  holding  city  liable  for  negligence  of  its  employees  in  carry- 
ing on  its  water  department  where  such  work  was  voluntarily  undertaken, 
and  was  partly  commercial  in  character;   Moynihan  v.  Todd,   188  Mass.  301, 
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108  A.  S.  R.  473,  74  N.  E.  367,  holding  when  any  element  of  pecuniary  ad- 
\antage  enters  in  the  town  or  city  may  be  liable  for  negligence  of  its  servants 
in  construction  or  repairing  of  a  common  sewer;  Dickinson  y.  Boston,  188 
Mass.  505,  1  L.R.A.(N.S.)  664,  76  N.  £.  68,  holding  where  city  voluntarily 
undertakes  the  lighting  of  its  streets  for  its  private  benefit  it  is  liable  for 
negligence  in  the  management  of  its  corporate  property  when  used  for  that 
purpose. 

Cited  in  note  in  30  A.  S.  R.  383,  on  municipal  liability  for  negligence  and 
other  misconduct  of  oflBcers  and  agents  in  performing  public  duties  voluntarily 
assumed. 

Distinguished  in  Nichol  v.  Huntington  Water  Co.  53  W.  Va.  348,  44  &  E. 
200,  holding  a  water  company,  occupying  the  streets  und«r  a  city  ordinance 
requiring  it  to  maintain  fire  hydrants  ii  not  liable  for  the  loss  of  a  building 
by  fire  through  failure  to  provide  water  necessary. 

—  Where  city  acts  upon  its  own  Initiative  and  by  own  agenta* 

Cited  in  Butman  v.  Newton,  170  Mass.  1,  88  A.  8.  R.  340,  60  N.  E.  401,  hold- 
ing where  city  undertakes  to  make  repairs  of  its  highways  by  its  own  agents, 
it  is  liable  for  injuries  caused  through  their  negligence;  Pratt  v.  Weymouth, 
147  Mass.  245,  0  A.  S.  R.  601,  17  N.  E.  538,  holding  a  town  may,  from  time  to 
time,  repair  its  ways  and  bridges  in  other  than  the  statutory  way,  in  which 
case  it  is  liable  for  torts  of  iU  agents;  O'Donnell  v.  White,  23  R.  L  318,  50 
Atl.  333,  holding  the  reasons  for  holding  a  town  exempt  from  liability  for  acts 
of  surveyors  of  highways  are  not  applicable  to  a  case  where  the  town  per- 
forms the  work  by  means  of  agents  of  its  own;  Norton  v.  Bedford,  166  Mass. 
48,  43  N.  K  1034,  holding  in  the  work  of  building  a  sewer,  city  authorities 
charged  with  the  duty  of  laying  out  and  planning  for  sewers,  do  not  act  as  pub- 
lie  officers  and  the  city  is  liable  for  their  negligence  in  the  work  of  con- 
struction; Doherty  v.  Braintree,  148  Mass.  405,  20  N.  E.  106,  holding  there  is 
no  liability  in  such  case  where  the  town  has  assumed  a  duty,  under  authority 
of  law,  with  a  sole  view  to  the  general  benefit;  Benton  v.  City  Hospital,  140 
Mass.  13,  54  A.  R.  436,  1  N.  £.  836,  holding  fact  that  stotute  authorizing  a 
city  hospital  is  permissive,  and  not  imperative,  is  immaterial  in  determining 
liability  of  the  city  for  negligence  in  management  of  the  hospital;  Waldron  v. 
Haverhill,  143  Mass.  582,  10  N.  E.  481,  holding  the  rule  as  to  nonliability  is 
not  applicable  where  town  performs  work  on  its  highway  by  means  of  agents 
ci  its  own. 

Cited  in  reference  notes  in  100  A.  D.  350,  on  liability  of  city  for  acts  of  its 
officers  or  agents  within  the  scope  of  the  powers  of  the  corporation  and  of  their 
employment;  46  A.  8.  R.  765,  on  municipal  liability  for  acts  of  officers. 

—  For  misuse  or  nonose  of  leglslatiTe  powers. 

Cited  in  Lincoln  v.  Boston,  148  Mass.  578,  12  A.  S.  R.  601,  3  L.R.A.  257,  20 
N.  E.  220,  holding  a  city  is  not  liable  for  failure  to  prohibit  the  firing  of  cannon 
in  a  public  park,  by  legislation;  Fifield  v.  Phoenix,  4  Ariz.  283,  24  L.RJL  430,  36 
Pac.  016,  holding  a  city  not  liable  for  injuries  resulting  from  discharge  of  fire- 
works during  the  time  of  a  suspension  of  ordinance  against  discharge  of  fire- 
works within  city  limits;  Blankenship  v.  Sherman,  33  Tex.  Civ.  App,  507,  76 
8.  W.  805,  holding  no  recovery  can  be  had  if  act  of  city  council  in  ordering  the 
fire  department  to  take  part  in  a  parade  was  without  authority  on  part  of  dty. 
Water  service  rates  as  tax  or  private  charge. 

Cited  in  Merrimack  River  Sav.  Bank  v.  Lowell,  152  Mass.  556,  10  L.RJL  122, 
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26  N.  E.  97,  holding  paymenU  for  water  supplied  to  the  people  of  a  city  is 
rather  to  be  considered  payments  of  the  price  of  a  commodity,  than  special  as- 
sessments for  the  use. 

liiability  of  city  for  nonrepairs  of  or  defect  in  public  way  or  convenience. 
Cited  in  Howard  v.  Worcester,  153  Mass.  426,  25  A.  S.  R.  661,  12  L.R.A.  160, 

27  N.  E.  11,  holding  if  the  injury  is  done  by  negligent  act  in  the  direct  per- 
formance of  the  service,  it  is  immaterial  whether  it  is  after  the  completion  of 
ihe  work  or  before. 

Cited  in  notes  in  61  A.  R.  860,  on  municipal  liability  for  injuries  by  un- 
authorized acts  of  private  persons  in  streets;  108  A.  8.  R.  156,  on  liability  of 
•municipal  corporations  for  injuries  from  defective  public  places. 

Distinguished  in  Keeley  v.  Portland,  100  Me.  260,  61  Atl.  180,  holding 
the  city  by  statute  is  required  to  keep  drains  in  repair  after  construction, 
and  is  liable  for  its  failure  to  repair;  Bulger  ▼.  Eden,  82  Me.  352,  9  L.RJL 
205,  19  Atl.  829,  holding  it  is  only  when  such  drains  have  been  constructed  and 
persons  have  paid  for  connecting  with  them  that  the  city  becomes  liable  for 
repairs. 

Right  of  city  to  repair  ways  in  other  than  statutory  manner. 

Cited  in  Hall  v.  Concord,  71  N.  H.  367,  68  L.R.A.  455,  62  AtL  864  (dissenting 
■opinion),  on  right  of  city  to  repair  ways  in  other  than  statutory  manner. 
Sufficiency  of  declaration  in  action  against  a  city. 

Cited  in  Lucier  v.  Qranger,  20  R.  L  364,  39  AtL  190,  on  sufficiency  of  a 
•declaration  to  support  action  against  a  city. 

50  AM.  REP.  S95,  MESSENGER  ▼.  DENNIE,  1S7  BIAS8.  197. 
Contributory  negligence  attributable  to  minor  in  venturing  into  danger. 

Cited  in  Chicago  &  O.  T.  R.  Co.  ▼.  Hoffman,  82  111.  App.  463,  holding  care- 
lessness in  children  who  are  of  age  sufficient  to  exercise  discretion  for  the 
-avoidance  of  injury  to  themselves  while  traveling  on  street  cars,  is  recognized; 
Merryman  v.  Chicago,  R.  I.  &  P.  R.  Co.  85  Iowa,  634,  52  N.  W.  546,  holding 
-the  law  imposes  upon  minors  the  duty  of  giving  such  attention  to  their  sur- 
roundings and  care  to  avoid  danger  as  may  fairly  and  reasonably  be  expected 
of  persons  of  their  age  and  capacity;  Ecliff  v.  Wabash,  St.  L.  &  P.  R.  Co.  64 
Mich.  196,  31  N.  W.  180,  holding  a  boy  of  twelve  of  ordinary  intelligence  and 
-familiar  with  railroad  trains  is  guilty  of  contributory  negligence  in  riding  on 
-top  of  freight  cars  and  on  front  of  engine;  Patterson  v.  Hemenway,  148  Mass. 
-94,  12  A.  S.  R.  623,  19  N.  K  15,  holding  same  of  conduct  of  a  boy  in  stepping 
into  an  open  elevator  well. 

Cited  in  note  in  14  A.  S.  R.  593,  on  negligence  of  infant  as  bar  to  recovery 
^or  personal  injuries. 
«- Walking  in  or  across  street  or  tracks. 

Cited  in  Hayes  ▼.  Norcross,  162  Mass.  546,  39  N.  E.  282,  holding  where  conduct 
of  a  boy  of  five  and  one-half  years  of  age  was  such  as  judgment  of  common  men 
would  universally  condenm  as  careless  in  any  child  of  sufficient  age  to  be 
permitted  alone  on  street  no  recovery  can  be  had;  Casey  v.  Maiden,  163  Mass. 
507,  47  A.  S.  R.  473,  40  N.  E.  849,  holding  a  boy  of  nine  or  ten  years  of  age  of 
average  intelligence  cannot  recover  where  he  falls  in  a  manhole  which  was  in 
plain  sight,  through  his  voluntarily  assuming  a  dangerous  method  of  crossing 
^  public  street;  Mullen  v.  Springfield  Street  R.  Co.  164  Mass.  450,  41  N.  E.  664, 
Jiolding  a  boy  of  nine  who  from  a  position  on  a  wagon  jumps  and  runs  upon 
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the  car  tracks  at  midday  when  the  yiew  was  unobstructed  and  ears  eould  be 
easily  heard,  cannot  recover  for  his  injuries;  Young  v.  Small,  188  Mass.  4,  10& 
A.  S.  R.  457,  73  N.  E.  1019,  holding  the  conduct  of  a  girl  of  nine  in  heedksaly 
crossing  a  public  street  without  the  least  regard  to  its  use  at  the  time  by  other 
travelers  is  such  negligence  as  to  preclude  her  recovery;  Russo  t.  Charles  S. 
Brown  Co.  198  Mass.  473,  84  N.  E.  840,  holding  a  boy  of  nine  years  of  age 
guilty  of  want  of  due  care  in  running  from  sidewalk  into  street  without  looking; 
Payne  v.  Chicago  &  A.  R.  Co.  136  Mo.  562,  38  S.  W.  308,  holding  a  boy  of  eleven 
years  old  who  lived  near  the  railroad  crossing  and  knew  its  dangers,  is  guilty 
of  contributory  negligence  in  crossing  in  front  of  a  fast  moving  train;  Calumet 
Electric  Street  R.  Co.  v.  Van  Pelt,  68  III  App.  582,  holding  one  not  obliged  so 
to  guard  his  movements  at  all  times  that  injury  may  not  be  inflicted  upon  a 
child  who  suddenly  throws  itself  in  its  path. 

—  Imputed  negligence  of  parents. 

Cited  in  Battishill  v.  Humphreys,  64  Mich.  494,  31  N.  W.  894,  holding  if 
child  is  not  able  to  judge  for  itself  whether  or  not  a  place  is  one  of  danger,  it  ia 
held  to  be  the  duty  of  its  parents,  or  those  having  diarge  to  judge  for  it  and 
in  either  case  the  blame  must  be  imputed  to  the  child. 

Cited  in  notes  in  57  A.  R.  474;  6  LJIJL  545,— on  imputing  to  ehild  the  con- 
tributory negligence  of  parent  or  guardian;  21  L.RJL  79,  on  contributory  negli* 
gence  of  parent  or  custodian  in  permitting  child  to  stray  into  danger  as  bar  to 
action  by  child  for  negligent  injuries. 
Oontribntory  negligence  as  a  matter  of  law. 

Cited  in  Jones  v.  Shattuck,  175  Mass.  415,  56  N.  E.  736,  on  eontributory 
negligence  as  a  defense  ss  a  matter  of  law. 

—  Negligence  of  children. 

Cited  in  McDermott  v.  Boston  Elev.  R.  Co.  184  Mass.  126,  100  A.  S.  R.  518^ 
68  N.  E.  34,  holding  act  of  child  six  and  one-half  years  old  in  crossing  a  walk 
from  one  side  of  street  to  the  other  on  way  to  school  and  following  other  children 
without  looking  or  listening  for  electric  cars  is  not  necessarily  negligent  as  a 
matter  of  law;  Collins  v.  South  Boston  R.  Co.  142  Mass.  301,  56  A.  R.  675,  7  N. 
E.  856,  holding  where  a  girl  of  eleven  leading  a  boy  of  four  after  crossing  car 
tracks  becomes  frightened  and  leaves  the  boy,  who  is  run  down  by  the  car,  it 
cannot  be  said  as  a  matter  of  law  that  the  girl  was  negligent. 

Cited  in  note  in  49  A.  S.  R.  411,  on  infant's  contributory  negligence  as  ques- 
tion for  jury. 

Distinguished  in  Beale  v.  Old  Colony  Street  R.  Co.  196  Mass.  119,  81  N.  E. 
867,  holding  the  question  of  negligence  and  contributory  negligence  is  for  the 
jury  where  boy  of  seven  following  the  lead  of  another  traveler  who  barely 
crossed  the  tracks,  was  run  over  by  car;  O'Shaughnessy  v.  Suffolk  Brewing  Co. 
145  Mass.  569,  14  N.  E.  779,  holding  where  girl  of  eight  on  way  to  school  sits 
down  on  edge  of  sidewalk  so  thst  one  foot  is  run  over  by  a  wagon — there  being 
no  spirit  of  recklessness  on  her  part,  the  question  of  negligence  is  for  the  jury. 
Negligence  or  contributory  negligence  as  proximate  cause. 

Cited  in  Western  R.  Co.  v.  Mutch,  97  Ala.  194,  38  A.  S.  R.  179,  21  L.R.A.  316, 
11  So.  894,  holding  rate  of  speed  train  is  moving  is  not  the  proximate  cause  of 
injuries  to  a  trespasser  attempting  to  board  a  moving  train. 


Digitized 


by  Google 


•06  NOTES  ON  AMERICAN  REPORTS.  [295-304 

50  AM.  lUBP.  29«,  BBRRGNBEItG  T.  BOSTON,  1S7  MASS.  SSI. 
Riffht  to  show  causes  of  a  defective  condition  in  proving  nesliffence. 

Cited  in  Upham  v.  Salem,  162  Mass.  483,  30  N.  E.  178,  holding  where  deposits 
of  ice  on  sidewalk  at  time  of  accident  is  shown  by  direct  evidence,  it  may  be 
further  shown  that  confirmation  of  walk  and  its  situation  with  reference  to 
adjacent  land  was  such  as  habitually  to  cause  such  deposits. 
Right  of  Jury  to  draw  inference  from  conflicting  testimony. 

Cited  in  Delory  v.  Canny,  144  Mass.  445,  11  N.  E.  666,  holding  the  jury  might 
infer  from  conflicting  testimony  that  a  cover  to  a  coal  hole  was  not  properly 
weighted. 

Presumption  of  continuance  of  existing  conditions. 

Cited  in  Moore  v.  Ohio  Valley  Gas  Co.  63  W.  Va.  456,  60  S.  E.  401,  holding 
that  existing  state  of  things  is  presumed  to  continue,  until  contrary  is  shown. 

Cited  in  reference  note  in  69  A.  S.  R.  330,  on  presumption  of  continuance  of 
state  of  facts  proved  to  exist. 
Duty  of  municipality  as  to  ice  on  streets. 

Cited  in  reference  note  in  31  A.  S.  R.  769,  on  duty  of  municipalities  to  keep 
streets  clear  of  ice  and  snow. 

50  AM.  RBP.  S04,  WUjIjIAMS  v.  CHURCHIIili,  1S7  MASS.  S4S. 
Assumption  of  risks  by  workman. 

Cited  in  Gaffney  v.  New  York  ft  N.  E.  R.  Co.  16  R.  I.  466,  7  Atl.  284,  holding 
plaintiff  cannot  recover  for  the  voluntary  assumption  of  known  risks;  Gold- 
thwait  V.  Haverhill  &  G.  Street  R.  Co.  160  Mass.  564,  36  N.  E.  486,  holding 
where  workman  consents  to  work  in  the  way  and  manner  in  which  the  business 
was  conducted  he  must  be  held  to  have  assumed  the  risks. 

Cited  in  note  in  47  L.R.A.  200,  on  relation  of  maxim.  Volenti  non  fit  injuria 
to  defense  of  contributory  negligence. 
—  'Where  danger  is  obvious  or  known. 

Cited  in  Mundle  v.  Hill  Mfg.  Co.  86  Me.  400,  30  Atl.  16,  holding  mere  knowl- 
edge of  a  danger  will  not  preclude  a  plaintiff  from  recovering  unless  he  appreci- 
ates the  risk;  Anderson  v.  Clark,  155  Mass.  368,  29  N.  E.  689,  holding  where  the 
danger  is  obvious,  knowledge  of  the  condition  of  things  need  only  be  shown: 
Carey  v.  Boston  &  M.  R.  Co.  158  Mass.  228,  33  N.  E.  512,  holding  the  danger 
of  the  clothes  coming  in  contact  with  a  revolving  crank  while  in  motion  is 
obvious  and  a  workman  assumes  such  risk;  Lothrop  v.  Fitchburg  R.  Co.  160 
Mass.  423,  23  N.  E.  227,  holding  where  servant  has  as  good  opportunity  as  any 
one  else  to  see  the  danger  and  is  permitted  to  do  his  work  in  his  own  way,  he 
cannot  recover  for  injuries  occasioned  by  danger  that  could  not  well  be  antici- 
pated; Davis  V.  Forbes,  171  Mass.  548,  47  L.R.A.  170,  51  N.  E.  20,  holding 
wnere  a  boy  with  two  years  experience  in  riding  colts  is  injured  by  stirrup  strap 
breaking  he  cannot  recover  though  he  had  called  master's  attention  to  a  de- 
fect but  after  seeing  it  tested  with  the  master's  weight,  said  it  was  all  right 
and  went  on  using  it;  Jones  v.  Manufacturing  Invest.  Co.  92  Me.  566,  69  A.  8. 
R.  636,  43  Atl.  512,  holding  the  employee  must  be  held  to  have  assumed  a  risk 
so  patent  that  knowledge  of  it  could  have  been  avoided  only  through  gross  in- 
capacity or  inattention  on  his  part;  Forquer  v.  Slater  Brick  Co.  37  Mont.  426, 
97  Pac.  843,  holding  no  negligence  can  be  predicated  upon  the  defendant's  failure 
to  explain  the  dangerous  nature  of  a  part  of  the  machinery  that  was  perfectly 
obvious  as  dangerous. 
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^— Risks  encoantered  under  orders. 

Cited  in  Russell  ▼.  Tillotson,  140  Mass.  201,  4  K.  E.  231,  liolding  an  employee 
•cannot  reeoyer  for  injuries  where  in  response  to  an  order  of  the  foreman  to  go 
up  a  ladder  he  sets  the  ladder  In  such  close  proximity  to  a  reyolving  shaft  that 
he  is  caught  in  the  belt;  Haley  t.  Case,  142  Mass.  316,  7  N.  E.  877,  holding 
fear  of  being  discharged  would  not  justify  one  in  running  a  risk  which  was  well 
known,  and  then,  if  injured,  in  recoTering  damages  from  the  employer. 

Cited  in  notes  in  66  A.  R.  176,  on  contributory  negligenee  of  employee  in  obey- 
ing master's  command;  17  L.R.A.  606,  on  effect  of  setting  serrant  at  dangerous 
work  outside  of  scope  of  employment  on  liability  for  injury;  48  L.R.A.  764,  on 
specific  order  to  servant  as  no  excuse  unless  his  act  was  induced  thereby;  48 
L.R.A.  765,  as  to  whose  direct  orders  to  servant  will  bind  master;  17  E*  R.  C. 
240,  on  assumption  of  risks  in  obeying  orders  on  vessels. 
<»  Risks  of  ropes  or  cables  parting  or  fouling. 

Cited  in  Illinois  Steel  Co.  v.  McConnell,  126  111.  App.  364,  holding  the  risks 
incident  to  ropes  breaking  in  hoisting  with  derricks  and  engines  which  cannot 
be  eliminated  by  any  reasonable  care  of  master  are  assumed  by  employees  solely 
in  control  of  work. 
—  Duty  tt>  warn. 

Cited  in  Ciriack  v.  MerchanU'  Woolen  Co.  161  Mass.  162,  21  A.  a  R.  438,  6 
L.R.A.  736,  holding  no  negligence  in  master  is  shown  in  failing  to  repeat  a 
warning  once  given  to  a  boy  who  had  worked  about  the  machinery  six  weeks 
and  understood  the  risks;  Ciriack  v.  Merchants'  Woolen  Co.  146  Mass.  182,  4 
A.  a  R.  307,  16  N.  E.  679,  holding  the  master  is  not  required  to  caution  a  boy 
every  time  he  sends  him  on  an  errand  where  the  dangerous  character  of  the 
machinery  is  obvious. 

Cited  in  reference  notes  in  50  A.  R.  798,  on  duty  of  master  to  warn  servant  of 
obvious  danger;  1  A.  a  R.  330,  on  master's  duty  to  notify  servant  of  dangers  of 
his  employment. 

Cited  in  notes  in  1  A.  S.  R.  650,  on  master's  duty  to  warn  servant  employed 
in  dangerous  work;  44  L.R.A.  69,  on  circumstances  under  which  no  instruction 
as  to  danger  is  necessary  because  of  servant's  experience;  44  L.R.A.  74,  on  con- 
structive knowledge  of  minor  servant  on  ships  as  affecting  master's  duty  to 
warn;  29  L.RJL(N.S.)  491,  on  presumption  and  burden  of  proof  as  to  capacity 
of  minor  servant  to  comprehend  and  avoid  danger;  39  L.  ed.  U.  a  465,  on 
master's  duty  and  liability  as  to  warning  servants. 

Distinguished  in  Hoffman  v.  Dickinson,  31  W.  Va.  142,  6  8.  E.  63,  holding  if 
the  master  by  his  conduct  or  words  lulls  the  servant  into  a  sense  of  security 
the  master  is  answerable  in  damages  provided  he  had  knowledge  of  a  danger  of 
which  the  servant  was  ignorant 

60  AM.  REP.  S06,  COM.  v.  WRIGHT,   1S7  B£A88.  S50. 

liOtteries. 

Cited  in  State  v.  Boneil,  42  La.  Ann.  1110,  21  A.  S.  R.  413,  10  L.R.A.  60,  8 
So.  298;  Quatsoe  v.  Eggleston,  42  Or.  315,  71  Pae.  66, — holding  any  scheme  for 
the  distribution  of  property  by  lot  or  chance  is  a  lottery;  Homer  v.  United 
SUtes,  147  U.  a  449,  37  L.  ed.  237,  13  Sup.  Ct.  Rep.  409,  holding  whatever 
amounts  to  a  distribution  of  prizes  by  chance  is  a  lottery;  Com.  t.  Sullivan,  146 
Mass.  142,  15  N.  E.  491,  holding  where  evidence  describes  a  game  in  which  a 
price  was  paid  for  a  chance  of  a  prize,  and  in  which  it  purported  to  be  de- 
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tennined  by  chance  a  lottery  is  shown;  People  v.  Elliott,  74  Mich.  264,  16 
A.  S.  R.  640,  3  LJLA.  403,  41  N.  W.  916,  holding  it  is  not  the  drawing  of  the 
lots,  but  the  disposing  and  selling  of  the  chances,  that  brings  the  case  within 
the  statute;  Com.  v.  Brockway,  150  Mass.  322,  23  N.  E.  101,  holding  where 
different  persons  took  chances  on  a  horse  raflfle  by  paying  money  and  throw- 
ing dice  for  him,  and  horse  was  so  won,  a  case  of  lottery  is  sufficienly  shown; 
Yellow  Stone  Kit  v.  SUte,  88  Ala.  196,  16  A.  S.  R.  38,  7  L.R.A.  699,  7  So. 
338;  Cross  v.  People,  18  Colo.  321,  36  A.  S.  R.  292,  32  Pac.  821,— holding 
valuable  consideration  must  be  paid  directly  or  indirectly,  for  a  chance  to 
draw  a  prize  by  lot,  to  bring  the  transaction  within  the  class  prohibited  as 
criminal;  State  ex  rel.  Lsderer  ▼.  International  Invest.  Co.  88  Wis.  572,  43 
A.  S.  R.  920,  60  N.  W.  796,  on  the  element  of  uncertainty  as  tending  to  pro- 
duce gambling  and  lottery;  Johnson  y.  State,  83  Ala.  65,  3  So.  790,  on  publio 
condemnation  of  schemes  of  chance;  Reg.  v.  Lorrain,  28  Ont.  Rep.  123,  af- 
firming conviction  for  selling  pictures  by  tickets,  with  right  of  giving  money 
to  winning  tickets. 

Cited  in  notes  in  93  A.  D.  126;  16  A.  S.  R.  46;  7  L.R.A.  699;  10  L.R.A.  60,— 
on  lotteries  and  lottery  tickets. 

50  AM.  REP.   807,  BfURDOOK  v.  BOSTON  &  A.  R.   CO.    1S7   MASS. 
298. 
Rififhts  of  passenger  holding  ticket. 

Cited  in  Erie  R.  Co.  v.  Littell,  68  C.  C.  A.  44,  128  Fed.  646,  holding  where 
no  prior  notice  or  knowledge  of  rules,  inconsistent  with  the  statements  on 
ticket  is  brought  home  to  the  purchaser,  he  is  rightfully  a  passenger;  O'Rourke 
▼.  Citizens'  Street  R.  Co.  103  Tenn.  124,  76  A.  S.  R.  639,  46  L.R.A.  614,  62 
8.  W.  872,  holding  a  person  who  makes  a  valid  contract  is  entitled  to  passage 
according  to  its  terms  though  the  face  of  the.  ticket  may  not  in  any  sense 
express  the  contract;  Arnold  ▼.  Rhode  Island  Co.  28  R.  I.  118,  126  A.  S.  R.  721, 
66  Atl.  60,  on  right  of  passenger  with  proper  transfer  to  resist  expulsion. 

Cited  in  note  in  2  L.R.A.(N.S.)  696,  on  authority  of  requiring  passenger  to  pay 
regular  fare  charged  in  case  of  controversy. 
Right  of  passenger  to  ride  on  wrong  ticket  famished  by  agent  of  carrier. 

Cited  in  New  York  L.  E.  A  W.  R.  Co.  ▼.  Winter,  148  U.  S.  60,  36  L.  ed.  71,  12 
Sup.  Ct.  Rep.  356,  holding  where  there  was  nothing  on  face  of  ticket  to  indicate 
a  necessity  of  securing  a  stop  over,  check  as  a  condition  precedent  to  resuming  the 
journey,  the  passenger  had  a  right  to  rely  upon  the  answer  of  the  ticket  agent  to 
inquiries  on  that  point;  Evansville  &  T.  H.  R.  Co.  v.  Cates,  14  Ind.  App.  172,  41  N. 
E.  712,  holding  the  passenger,  who  through  mistake  of  the  ticket  agent  is  sold  a 
ticket  to  other  than  the  place  asked  for  is  entitled  on  making  explanation  to  the 
conductor,  to  ride  the  distance  for  which  he  has  paid;  Pittsburgh  C.  C.  k  St.  L.  R. 
Co.  V.  Street,  26  Ind.  App.  224,  69  N.  E.  404,  holding  where  ticket  agent  informed 
holder  of  an  interchangeable  mileage  ticket  that  he  could  not  furnish  the  exchange 
tickets  because  supply  was  exhausted,  but  that  the  passenger  could  ride  on  his 
mileage,  such  statement  is  binding  on  the  company;  Ellsworth  v.  Chicago,  B. 
A  Q.  R.  Co.  96  Iowa  98,  29  L.RJL  173,  63  N.  W.  684,  holding  a  person  has  a 
right  to  reply  on  the  ticket  purchased  from  the  agent  and  nothing  occurring 
calling  for  an  examination  of  the  ticket,  one  is  not  bound  to  examine  it  to  see 
if  agent  has  given  the  ticket  asked  for;  Dixon  v.  New  England  R.  Co.  179  Mass. 
242,  60  N.  E.  581,  holding  though  passenger  may  have  right  to  transportation  be- 
tween certain  stations  because  of  connection  with  certain  ticket,  yet  if  the 
ticket   itself  is  not  in  order,  a  conductor  is  not  bound  to  take  it  in  payment 
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of  fare;  Hufford  v.  Grand  Rapids  &  I.  R.  Co.  64  Mich.  631,  8  A.  S.  R.  859,  31 
N.  W.  544,  holding  where  ticket  waa  genuine,  purchased  in  good  faith  to  cover 
the  distance  between  two  points  the  passenger  has  a  right  to  rely  on  statement 
of  agent  that  it  was  good;  De  Board  v.  Camden  Interstate  R.  Co.  62  W.  Va. 
41,  57  S.  E.  270,  on  liability  for  ejection  of  passenger  informed  l^  ticket 
agent  that  his  tidcet  wa«  good  for  destination, 
lilabllitj  of  carrier  for  act  Induced  by  mistake  of  another  servant. 

Cited  in  Louisville  k  N.  R.  Co.  v.  Hine,  121  Ala.  234,  25  So.  857,  holding  the 
carrier  cannot  shield  itself  from  the  consequences  of  a  mistake  on  part  of  one 
of  its  agents  acting  within  scope  of  his  duty  which  has  naturally  betrayed 
another  agent  into  the  final  act  of  injury  to  the  passenger. 

Cited  in  reference  note  in  2  A.  S.  R.  154,  on  liability  of  railroad  company 
for  neglect  of  wrongful  acts  of  conductor. 

-*  Expulsion  of  passenger  in  consequence  of  sale  of  improper  ticket  or 
false  information. 

Cited  in  Northern  P.  R.  Co.  v.  Pauson,  30  L.RJL  730,  17  C.  C.  A.  287,  44 
U.  S.  App.  178,  70  Fed.  585,  holding  recovery  is  based  upon  the  ground  that 
the  passenger  was  wholly  without  fault  and  that  the  company,  by  the  mistake, 
carelessness  or  negligence  of  its  agents  or  conductors  was  at  fault;  Illinois 
C.  R.  Co.  V.  Reid,  93  Miss.  458,  17  L.R.A.(N.S.)  344,  46  So.  146;  Atkinson 
V.  Southern  R.  Co.  114  Qa.  146,  55  L.RJL  223,  39  S.  K  888,  holding  a  recovery 
may  be  had  where  passenger  is  expelled  by  conductor  on  ground  that  the  train 
does  not  stop  at  station  to  which  ticket  is  sold  if  passenger  was  assured  by 
agent  selling  the  ticket  that  the  train  would  stop  to  let  him  off;  Appleby  v. 
St.  Paul  City  R.  Co.  54  Minn.  169,  40  A.  8.  R.  308,  55  N.  W.  1117,  holding 
the  company  liable  if,  by  previous  neglect  of  duty  toward  the  passenger,  it  had 
justified  him  in  assuming  to  continue  his  journey  on  ear  from  which  the  con- 
ductor, in  accordance  with  company's  direction,  should  expel  him  for  non-pay- 
ment of  fare;  Illinois  C.  R.  Co.  v.  Harper,  83  Miss.  560,  102  A.  S.  R.  469, 
64  L.RJ^.  283,  35  So.  764,  holding  where  company  has  two  routes  between  the 
point  of  sale  of  ticket  and  destination,  it  will  be  found  by  direction  of  its 
ticket  agent  as  to  proper  train  to  take;  McGhee  v.  Reynolds,  117  Ala.  413, 
23  So.  68,  holding  when  ticket  is  void  on  its  face  the  conductor,  in  default  of 
payment  may  deny  the  passenger  the  right  to  ride;  Muckle  v.  Rochester  R.  Co. 
79  Hun.  32,  29  N.  Y.  Supp.  732,  holding  where  a  transfer  which  i^pears  on  its 
face  to  have  expired  by  limitation,  is  given  by  mistake  of  conductor,  and  the  con- 
ductor, on  the  connecting  line  ejects  the  passenger  the  company  is  liable; 
Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  153,  100  A.  S.  R.  261,  66  N.  E.  950, 
holding  where  transfer  is  asked  for  and  given  for  a  certain  line  and  conductor  on 
connecting  line  expels  the  holder  of  such  transfer  the  company  is  liable. 

Cited  in  reference  notes  in  52  A.  R.  349,  on  carrier's  liability  for  expulsion 
because  passenger's  ticket  was  defective  when  agent  made  mistake  in  selling 
same;  8  A.  S.  R.  863,  on  recovery  of  damages  for  expulsion  from  train  when 
riding  imder  representations  of  ticket  agent. 

Cited  in  notes  in  122  A.  S.  R.  639,  on  passenger's  right  to  rely  on  statements 
of  ticket  agent;  43  L.R.A.  708,  on  passenger's  duty  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and  lessen  damages  where  failure  to 
have  ticket  is  fault  of  ticket  agent. 

Distinguished  in  Hanlon  v.  Illinois  C.  R.  Co.  109  Iowa,  136,  80  K.  W.  223, 
holding    purchase    of   an    ordinary   ticket   which    expressly    states    it    is    good 
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only  07i  day  of  sale  does  not  entitle  one  to  use  it  after  time  limit  has  expired 
though  agent  twenty-four  hours  after  sale  says  it  is  still  good;  Pouilin  v.  Cana- 
dian P.  R.  Co.  17  L.R.A.  800,  3  C.  C.  A.  23,  6  U.  S.  App.  298,  62  Fed.  197  (affirm- 
ing 47  Fed.  858),  holding  where  the  passenger  knew  before  boarding  the  train 
for  the  return  trip  that  the  ticket  was  defective  by  reason  of  its  being  stamped 
wrong  he  was  guilty  of  negligence  barring  recovery  in  tort  in  boarding  the  train; 
Baggett  V.  Baltimore  &  O.  R.  Co.  3  App.  D.  C.  622,  holding  where  ticket  agent 
sells  an  expired  and  worthless  ticket  and  the  conductor  refuses  to  accept  it  and 
compels  the  holder  to  leave  the  train,  no  cause  of  action  arises  because  of  the 
expulsion;  Peabody  v.  Oregon  R.  &  Nav.  Co.  21  Or.  121,  12  L.R.A.  823,  26  Pac. 
1063,  holding  where  the  ticket  was  not  even  apparently  valid  on  its  face  when 
offered  the  one  offering  it  may  be  rejected  on  refusal  to  pay  fare  or  leave  the 
train;  Rolfs  v.  Atchison,  T.  &  S.  F.  R.  Co.  66  Kan.  272,  71  Pac.  626,  holding  a 
ticket  signed  in  ink  by  the  purchaser  which  contains  the  full  contract  of  car- 
riage with  date  it  expires  punched  in  margin  is  conclusive  evidence  of  contract 
as  between  the  conductor  and  passenger. 

Disapproved  in  Anderson  v.  Union  Traction  Co.   7  Pa.  Dist.  R.  41,  4  Lack 
I^g.  News,  5   holding  a  conductor  is  not  expected  to  listen  to  a  passenger's 
account  of  a  disputed  transaction   relating  to  sale  of  his  ticket  taken  from 
a  connecting  line  and  he  should  either  pay  his  fare  or  leave  the  car. 
—  Admissibility  of  statements  of  agent  giving  ticket. 

Cited  in  Chicago  Union  Traction  Co.  v.  Brethauer,  223  III.  621,  114  A.  S.  R. 
352,  79  N.  E.  287,  holding  it  admissible  in  an  action  for  wrongful  ejectment 
to  prove  the  conductor  who  issued'  the  transfer  stated  at  the  time  that  it  was 
good  on  the  line  the  passenger  desired  to  take. 
Ejection  of  passenger  for  want  of  proper  ticketr 

Cited  in  Mosher  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  127  U.  S.  390,  32  L.  ed.  249, 
8  Sup.  Ct.  Rep.  1324,  holding  where  purchaser  of  a  return  ticket  at  a  reduced 
fare  boards  a  train  without  identifying  himself  and  getting  the  return  part 
signed  by  agent  as  stipulated  in  the  contract,  he  can  not  recover  from  the 
company  in  case  of  expulsion;  Scofield  v.  Pennsylvania  Co.  66  L.R.A.  224,  60 
C.  C.  A.  653,  112  Fed.  861,  on  expulsion  of  passenger  holding  ticket  for  passage. 

Cited  in  reference  note  in  40  A.  S.  R.  312,  on  railroad's  liability  for  expulsion 
of  passengers. 
Judicial  notice  taken  of  functions  of  ticket  agents  and  conductors. 

Cited  in  Dye  v.  Virginia  Midland  R.  Co.  9  Mackey,  63  holding  courts  takes 
judicial  notice  of  junctions  of  railway  oflicers  as  ticket  agents  and  conductors 
and  passengers  are  supposed  to  know  them. 
~  Damages  for  ejection. 

Cited  in  Pullman's  Palace-Car  Co.  v.  King,  39  C.  C.  A.  573,  99  Fed.  380, 
holding  in  absence  of  negligence  or  wilful  act  on  part  of  plaintiff,  he  may 
recover  not  only  the  increased  expense  to  which  he  may  be  subjected  but  also 
compensation  for  loss  of  time  and  for  the  indignity  of  expulsion  from  car. 

SO  AM.  REP.  310,  GRAY  v.  CHRISTIAN  SOO.   1S7  MASS.  820. 
Right  to  hearing  before  deprivation  of  right. 

Cited  in  Nance  v.  Busby,  01  Tenn.  303,  16  L.RJk.  801,  18  S.  W.  874,  holding 
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that  no  man's  civil  or  |H*operty  rights  or  privileges  shall  be  affected  or  adjudi- 
cated without  an  opportunity  to  be  fully  and  fairly  heard. 
—  What  constitutes  noUoe. 

Cited  in  Downs  v.  Bowdoin  Square  Baptist  Soc.   149  Mass.  135,  21   N.  £. 
294,  holding  notice  of  a  meeting  in  reference  to  a  contract  of  settlement  with  the 
minister  is  not  embraced  in  the  phrase  **io  contract  any  other  business  that 
may  legally  come  before  said  meeting." 
Right  of  member  to  be  heard  in  defense  before  expulsion  trook  society. 

Cited  in  Williamson  v.  Randolph,  48  Misc.  96,  96  N.  Y.  Supp.  644,  holding 
a  member  must  have  notice  of  any  charges  against  him,  with  a  hearing  in  his- 
defense;  Kidder  v.  Supreme  Commandery,  U.  O.  Q.  C.  192  Mass.  326,  78  N.  £. 
469,  holding  before  a  monber  of  a  fraternal  beneficiary  oorporati<m  may  expel 
a  member  because  of  any  false  statement  in  his  application  such  member  is 
entitled  to  be  heard  in  his  defense,  the  charge  being  stated;  Canadian  Re- 
ligious Asso.  V.  Parmenter,  180  Mass.  415,  62  N.  E.  740,  on  right  of  member 
to  notice  and  an  opportunity  of  being  lieard. 
Right  of  society  to  adopt  its  own  mode  of  trial. 

Cited  in  Spilman  v.  Supreme  Council,  H.  C.  157  Mass.  128,  31  N.  E.  776, 
holding  the  council  might  adopt  any  mode  of  trial  it  pleased,  subject  only  U> 
the  implied  limitation  that  it  must  be  fair. 
Review  by  courts  of  decisions  of  societies. 

Cited  in  reference  note  in  51  A.  R.  639,  on  relief  from  expulsion  from 
incorporated  club. 

Cited  in  notes  in  68  A.  S.  R.  857,  on  jurisdiction  of  eq[uity  over  voluntary 
unincorporated  associations;  68  A.  8.  R.  862,  on  jurisdiction  of  equity  over 
exchanges;  49  L.R.A.  396,  on  conclusiveness  of  decisions  of  ecclesiastical 
tribunals  with  respect  to  regularity  of  procedure;  4  L.R.A.(K.S.)  1155,  on 
review  by  civil  courts  of  expulsion  of  member  of  religious  society. 

50  AM.  RBP.  S16,  WHITNBY  ▼.  SXIOT  NAT.  BANK,  1S7  MASS.  S51. 
Negotiability  of  order  on  particular  fund. 

Cited  in  First  Kat  Bank  ▼.  Leghtner,  74  Kan.  736,  118  A.  S.  R.  353,  8 
L.RJL(N.S.)  231,  88  Pac  59,  11  A.  &  E.  Ann.  Cas.  596,  holding  on  order  to 
pay  a  certain  simi  of  money  on  account  of  contract  between  drawer  and  a 
third  party  is  a  negotiable  Ull;  Waddell  v.  Hanover  Nat  Bank,  48  Misc.  578,  97 
N.  Y.  Supp.  305,  holding  a  draft,  payable  on  demand,  negotiable  where  it 
does  not  appear  payment  was  intended  to  be  made  out  of  proceeds  of  eggs 
to  be  received  and  sold  after  presentation;  Larrabee  ▼.  Hascall,  88  Me.  511,. 
5  A.  S.  R.  440,  34  AtL  408,  on  distinction  between  instruments  in  form  negoti- 
able but  drawn  on  a  particular  fund  and  those  that  are  non-negotiable. 

Cited  in  notes  in  35  L.RJk.  650;  125  A.  S.  R.  196,  on  effect  of  provision 
for  payment  out  of  a  particular  fund  on  negotiability  of  an  instrument. 

Distinguished  in  Morrison  v.  Lamson,  176  Mass.  536,  57  N.  E.  997,  hol^jng 
where  payment  is  to  be  made  from  a  fund  and  eharged  to  the  drawer  the 
natural  meaning  is  that  payment  is  to  be  made  only  from  that  fund. 
Assignment  of  fund  by  order  or  bill. 

Cited  in  Hall  v.  Flanders,  83  Me.  242,  22  Ati.  158,  holding  it  necessary  the 
order  be  drawn  upon  a  particular  fund  toi  constitute  an  assignment;  Baer  v. 
JBDglish,  84  Ga.  403,  20  A.  S.  R.  372,  11  S.  B.  453,  holding  a  bill  based  upon 
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the  general  credit  of  the  drawer  would  not  operate  as  even  an  equitable  assign- 
ment of  the  account  due;  Holbrook  v.  Payne,  161  Mass.  383,  21  A.  S.  R.  456, 
24  N.  E.  210,  holding  an  ordinary  draft  unaccepted  is  not  an  assignment  where 
the  mode  of  drawer's  reimbursement  is  left  to  such  private  arrangements  as^ 
may  exist  between  drawer  and  drawee. 

Distinguished  in  James  v.  Newton,  142  Mass.  366,  56  A.  R.  692,  8  N.  E.  122, 
holding  an  assignment  for  value  of  a  part  of  an  entire  debt  is  good  to  the 
extent  of  the  assignment,  against  trustee  process. 

60  AM.  RBP.  318,  OOWIiET  ▼.  PUIiSIFER,   1S7  MASS.  302. 
Privileged  publications  of  legal  prooeediBgs. 

Cited  in  Kimball  ▼.  Post  Pub.  Ck>.  109  Mass.  248,  19  L.R^(N.S.)  862,  127 
A.  S.  R.  492,  86  N.  E.  103;  Brown  v.  Globe  Printing  Co.  213  Mo.  611,  127  A.  S. 
R.  627,  112  S.  W.  462,  holding  a  fair  and  impartial  report  of  judicial  proceedings 
is  privileged;  Stuart  v.  Press  Pub.  Co.  83  App.  Div.  467,  82  N.  Y.  Supp.  401, 
holding  the  privilege  does  not  attach  unless  the  i^pplication  is  made  to  a  magis- 
trate, judge,  or  court  for  some  judicial  action. 

Cited  in  notes  in  16  A.  S.  R.  364;  86  A.  D.  01,— on  report  of  judicial  proceed* 
ings  as  privileged. 

—  Preliminary  acts  of  procedure. 

Cited  in  Metcalf  v.  Times  Pub.  Co.  20  R.  I.  674,  78  A.  S.  R.  000,  40  Aa  064, 
holding  the  privilege  attaches  to  fair  reports  of  judicial  proceedings  even  if 
preliminary  and  ex  parte;  Conner  v.  Standard  Pub.  Co.  183  Mass.  474,  67  N.  E. 
596,  holding  same  as  to  proceedings  of  the  municipal  court  on  a  complaint 
brought  and  the  record  of  the  superior  court  showing  no  bill  was  found  by 
grand  jury. 

—  Filed  papers  in  proceedings  not  begnn. 

Cited  in  Ilsley  v.  Sentinel  Co.  133  Wis.  20,  126  A.  S.  R.  028,  113  N.  W.  426, 
holding  privilege  fails  to  justify  publication  of  defamatory  contents  of  mere 
pleadings  simply  filed  in  the  clerk's  office;  American  Pub.  Co.  v.  Gkmble,  116 
Tenn.  663,  00  S.  W.  1006;  Parker  v.  Republican  Co.  181  Mass.  392,  63  N.  B. 
931, — ^holding  a  declaration  while  on  file  in  clerk's  office  is  not  open  to  public 
inspection;  Meriwether  v.  Publishers:  Geo.  ELnapp  k  Co.  211  Mo.  19,  16  L.R.A. 
(N.S.)  963,  100  S.  W.  750,  holding  tiie  contents  of  a  petition,  though  filed, 
which  has  not  been  presented  to  the  court  with  a  view  to  judicial  action,  is  not  a 
privil^;ed  publication;  Nixon  v.  Dispatch  Printing  Co.  101  Minn.  300,  12  L.R.A. 
(N.&)  188,  112  N.  W.  268,  11  A.  &  E.  Ann.  Cas.  161,  holding  a  complaint  or 
other  pleading  in  a  civil  action,  which  has  never  been  presented  to  the  oourt 
for  its  action,  is  not  a  judicial  proceeding. 

Cited  in  note  in  104  A.  S.  R.  129,  on  application  of  doctrine  of  privil^re  to 
newspaper  or  other  publication  of  pleadings. 

Distinguished  in  Ex  parte  Drawbaugh,  2  App.  D.  C.  404,  holding  the  files 
relating  to  an  appeal  from  ^e  commissioner  of  patents  are  subject  to  public 
inspection  and  exemplification. 
l^hat  included  within  the  term  "County  records." 

ated  in  Schmedding  v.  May,  86  Mich.  1,  24  A.  S.  R.  74,  48  N.  W.  201.  on 
question  whether  the  term,  "county  records"  includes  records  of  circuit  court  of 
counly. 
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Right  of  public  to  Inspect  court  records. 

Cited  in  reference  note  in  24  A.  S.  R.  79,  on  public  right  to  inspect  court 
records. 

Cited  in  note  in  27  L.R.A.  83,  on  right  to  inspect  records  of  suit. 

50   AM.    REP.    S23,    HOOSAC   TUNNEIi   DOCK   A   ELEVATOR   CO.    ▼. 

O'BRIEN,   137   MASS.   424. 
lilabllity  of  an  attorney  at  law  to  adverse  party. 

Cited  in  Andrews  v.  Tuttle-Smith  Co.  191  Mass.  461,  78  N.  E.  99,  holding  mere 
•  fact  that  parties  acted  under  the  legal  advice  of  an  attorney  would  not  make 
such  attorney  at  law  responsible  to  third  parties  for  the  fraudulent  acts  :>f  his 
clients,  he  being  consulted  merely  as  to  the  law  applicable. 

50  AM.  REP.  325,  WAMSVTTA  MILLS  T.  OLD  COLONY  S.  B.  CO.   137 

MASS.  4  71. 
General  average  losses  resulting  from  extinguishment  of  fire  on  vessel. 

Cited  in  Ralli  v.  Troop,  157  U.  S.  386,  39  L.  ed.  742,  15  Sup.  Ct.  Rep.  657 
(reversing  37  Fed.  888),  holding  the  destruction  of  ship  by  the  municipal  au- 
thorities of  a  port,  to  extinguish  a  fire,  is  not  a  general  average  loss,  where  done 
without  the  direction  of  those  in  charge  of  ship;  Marwick  v.  Rogers,  163  Mass. 
50,  47  A.  S.  R.  436,  39  N.  E.  780  (dissenting  opinion),  on  obligation  to  contrib- 
ute to  payment  of  general  average  expenses. 

Cited  in  reference  note  in  47  A.  S.  R.  444,  on  application  of  doctrine  of  general 
average. 

Distinguished  in  The  Roanoke,  46  Fed.  297,  holding  damage  by  water  being 
poured  upon  cargo  by  procurement  of  master  to  extinguish  fire  is  the  subject  of 
general  average. 

50  AM.  REP.  328,  CHILD  v.  BOSTON  A  F.  IRON  WORKS,   137  MASS. 

516. 
Meaning  of  word  "debt^*  as  used  in  statutes. 

Cited  in  Morimura,  A.  &  Co.  v.  Traeger,  11  Pa,  Dist.  R.  378.  8  North.  Co.  Rep. 
9,  holding  debts  of  a  corporation  does  not  include  advancements  made  by  com- 
mission merchants  upon  consignments  of  manufactured  stock  for  sale. 

Cited  in  reference  note  in  32  A.  8.  R.  146,  defining  "debt." 

Cited  in  note  in  3  A.  S.  R.  844,  on  what  are  corporate  debts  for  which  stock- 
holders are  liable. 

Distinguished  in  Felker  v.  Standard  Yarn  Co.  148  Mass.  226,  19  K.  E.  220, 
holding  a  tax  a  debt  within  law  making  officers  of  a  corporation  liable  for  its 
debts  in  certain  cases. 
~Tort  liability. 

Cited  in  Leighton  v.  Campbell,  17  R.  I.  51,  0  L.R.A.  187,  20  Atl.  14,  holding 
the  words  ''debts  contracted"  do  not  include  torts  of  the  corporation  nor  judg- 
ments against  the  corporation  founded  on  tort;  Savage  v.  Shaw,  195  Mass.  571, 
122  A.  S.  R.  272,  81  N.  E.  303,  12  A.  &  E.  Ann.  Cas.  806,  holding  a  judgment  in 
an  action  for  a  tort  for  personal  injuries  is  not  a  debt;  Rider  v.  Fritchey,  49 
Ohio  St.  285,  15  L.R.A.  513,  30  N.  E.  692,  on  right  to  treat  a  cause  of  action 
for  a  tort  as  a  "debt." 
—  Liability  for  Infringement  of  patent. 

Cited  in  Re  Boston  k  F.  Iron  Works,  23  Fed.  880   (reversing  29  Fed.  783), 
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holding  a  claim  for  profits  for  infringement  of  a  patent  is  not  provable  against 
an  estate  in  bankruptcy  under  the  revised  statutes;  Avery  &  Son  v.  McClure, 
94  Miss.  172,  22  L.R.A.(N.S.)  266,  47  So.  901,  19  A.  &  fi.  Ann.  Cas.  134,  hold- 
ing  that  liability  of  corporation  for  infringement  of  patent  is  not  debt  within 
statute  as  to  stockholder's  liability. 
Liability  of  stockholders  for  corporation  debts. 

Cited  in  Post  A  Co.  v.  Toledo,  C.  &  St.  L.  R.  Co.  144  Mass.  341,  59  A.  R. 
86,  11  N.  E.  640;  Hancock  Nat.  Bank  ▼.  Ellis,  172  Mass.  39,  70  A.  S.  R.  232, 
42  L.R.A.  396,  51  N.  E.  207,— holding  it  the  early  policy  of  the  state  to  make 
every  stockholder  liable  to  have  his  property  taken  to  satisfy  a  judgment  of  a 
Massachusetts  corporation  of  which  ha  was  a  member;  Old  Colony  Boot  k  Shoe 
Co.  V.  Parker-Sampson- Adams  Co.  183  Mass.  667,  67  N.  E.  870,  on  the  law  gov- 
erning extent  of  liability  of  stockholders  and  officers. 

Cited  in  notes  in  99  A.  D.  436,  on  nature  of  stockholder's  liability  for  debt 
of  corporation;  22  L.R.A.(N.S.)  266,  267,  as  to  whether  statutory  liability  for 
debts  of  corporation  includes  liability  for  torts;  40  L.  ed.  U.  S.  763,  on  liabil- 
ity of  corporate  stockholders. 

50  AM.  REP.  834,  SPRING  ▼.  HTDS  PARK,  187  MASS.  554. 
liiability  of  a  city  for  acts  of  its  board  of  health. 

Cited  in  Knightstown  v.  Homer,  36  Ind.  App.  139,  76  N.  E.  13,  holding  acts 
for  the  purpose  of  preventing  the  spread  of  disease  by  a  board  of  health  are  such 
that  a  town  may  be  made  liable  where  the  board  acts  within  the  scope  of  its 
authority;  Cavanagh  v.  Boston,  139  Mass.  426,  62  A.  R.  716,  1  N.  E.  834,  holding 
a  city  cannot  be  held  responsible  in  damages  for  what  was  done  under  the  sup- 
posed authority  of  illegal  and  void  votes  beyond  the  power  of  the  city  to  so  act 
or  of  its  health  officers;  Brown  v.  Murdock,  140  Mass.  314,  3  N.  E.  208,  holding 
where  the  infected  person  may  be  r^noved  with  safety  but  he  is  taken  care  of 
where  he  is,  it  must  be  by  virtue  of  some  contract  that  he  shall  be  provided  for 
at  public  charge;  White  v.  San  Antonio,  94  Tex.  313,  60  S.  W.  426,  holding  the 
enforcement  of  quarantine  regulations  and  the  establishment  and  maintenafice 
of  pest  houses  belong  to  that  class  of  duties  for  which  a  city  is  not  answerable 
when  damages  are  inflicted  through  negligence  of  its  officers  in  its  performance. 

Cited  in  reference  note  in  100  A.  D.  360,  on  liability  of  city  for  acts  of  board 
of  health. 

Cited  in  notes  in  92  A.  D.  79,  <m  power  of  municipal  corporations  and  other 
public  bodies  to  establish  pest  houses  and  compel  removal  thereto;  30  A.  S.  R. 
402,  on  municipal  liability  for  negligence  or  misconduct  in  maintaining  alms- 
houses, hospitals,  and  workhouses;  63  A.  R.  31;  19  L.RJL  198,— on  liability  of 
eity  for  use  of  house  taken  by  board  of  health  for  hospital  without  authority;  26 
L.R.A.  728,  <»  especial  powers  and  liabilities  of  municipalities  as  to  its  highways 
in  time  of  epidemics. 
'—  Of  health  officers  for  their  acts. 

Cited  in  Whidden  ▼.  Cheever,  69  N.  H.  142,  76  A.  S.  R.  164,  44  Atl.  908, 
holding  health  officer  is  not  liable  for  errors  of  judgment  where  he  acts  in 
good  faith  in  restricting  a  person  to  a  house  quarantined  for  small  pox;  Hersey 
▼.  Chapin,  162  Mass.  176,  38  N.  E.  442,  holding  where  a  board  of  health  acted 
without  lawful  authority  the  members  render  themselves  liable  to  any  person 
who  suffers  damage  to  his  property  from  their  acts. 
Am.  Rep.  VoL  XIX.— 68. 
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Powers  of  board  of  health. 

ated  in  Forbes  v.  Board  of  Health,  28  FU.  26,  13  L.R.A.  540,  9  So.  862, 
holding  the  functions  conferred  upon  a  board  of  health  are  a  part  of  the  polioe- 
power  of  the  state  to  be  exercised  exclusively  for  public  purposes. 

Cited  in  notes  in  47  A.  S.  R.  548;  80  A.  S.  R.  229,— on  power  of  board  of 
health  to  make  quarantine  regulations;  26  L.R.A.  489,  on  isolation  of  infected, 
persons  bj  health  authorities. 

60  AM.  KEF.  S40,  COM.  ▼.  POMPHRBT,   1S7  MASS.  564. 
Right  of  a  social  olub  to  sell  Intozicatiiig  liquors  to  its  members. 

Cited  in  State  ez  reL  Columbia  Club  ▼.  McMaster,  35  S.  C.  1,  28  A.  a  R.  826, 
14  S.  E.  290,  holding  the  distribution  of  liquors  l^  a  bona  flde  dub  among  ita 
members  is  not  a  sale  within  the  inhibition  of  a  liquor  law  even  though  the 
person  receiving  the  liquor  gives  money  in  return  for  it;  Cuzner  v.  California 
Club,  155  C^.  303,  20  L.RJk.(NJ3.)  1095,  100  Pac  868;  Piedmont  Club  v.  Conu 
87  Va.  540,  12  S.  B.  963,— holding  the  keeping  and  sale  of  liquors  to  members 
of  a  club  in  their  club  rooms,  the  money  paid  in  being  used  to  replenish  stock  ia 
not  a  sale  of  liquors  requiring  a  license  under  statutes;  People  v.  Adelphi  Club, 
149  N.  T.  5,  52  A.  &  R.  700,  31  L.R.A.  510,  43  N.  E.  410,  12  N.  T.  Crinu 
Rep.  1,  holding  such  distribution  upon  the  written  order  of  its  monbers,  who 
paid  a  price  to  cover  the  purchase  price  annd  disbursements  of  serving,  does  not 
ccmstitute  a  sale;  Barden  v.  Montana  Club,  10  Mont  330,  24  A.  S.  R.  27,  11 
L.R.A.  593,  25  Pac.  1042,  holding  same  where  the  liquors  are  served  by  salaried 
employees,  without  profit,  members  being  responsible  for  bar  bills  of  their  guests; 
State  ez  rel.  Bell  v.  St  Louis  Club,  125  Mo.  308,  26  L.Rji.  573,  28  S.  W.  604, 
holding  an  incorporated  club  is  not  a  *'person"  requiring  the  taking  out  of  a 
license  to  distribute  liquors  among  the  members  in  such  manner;  Com.  v.  Geary,. 
146  Mass.  139,  15  N.  E.  363,  holding  a  defendant  found  in  possessicm  of  whiskey 
making  a  sale  may  show  thst  the  whiskey  belonged  to  a  club  of  which  he  wss  a 
member  kept  for  the  use  of  the  members  only;  Cercle  Francais  de  L'Harmonie 
▼.  French,  44  Hun,  123,  19  Abb.  N.  C.  82,  holding  a  social  club  which 
sells  tickets  to  a  ball  given  by  it  in  its  rooms  where  liquors  and  wines  are 
sold  to  all  persons  willing  to  pay  for  them,  subjects  itself  to  police  interference; 
Wright  V.  Macon,  5  Qa.  App.  750,  64  S.  E.  807,  on  sale  of  liquors  by  dub. 

Cited  in  reference  notes  in  59  A.  R.  287,  on  furnishing  members  oi  dub  with 
intoxicating  liquor  as  sale;  70  A.  S.  R.  82,  on  criminal  liability  of  social  dubs 
for  sale  of  liquor. 

Cited  in  notes  in  24  A.  S.  R.  38,  46,  on  distribution  of  liquor  by  sodal  dub 
as  violation  of  liquor  laws;  12  L.R.A.(NJ3.)  519,  on  i^iplicability  of  liquor  laws 
to  social  club  dispensing  liquor  to  members. 

Distinguished  in  Com.  ▼.  Baker,  152  Mass.  337,  25  N.  E.  718,  holding  the  sale 
of  intoxicating  liquors  by  a  club  or  an  agent  of  a  dub  in  a  no-license  town  would 
be  illegal,  and  the  place  of  such  sale  a  public  nuissace. 

Disapproved  in  State  v.  Easton  Sodal,  Literary  k  Musical  Club,  73  Md.  97, 
10  L.RJL  64,  20  AtL  783;  State,  Newark,  Prosecutor,  v.  Essex  Club,  53  N.  J.  L. 
09,  20  Atl.  769, — holding  distribution  among  members  for  cost  constituted  a  sale 
of  liquor  by  the  club;  People  v.  Soule,  74  Mich.  250,  2  LJLA.  494,  21  N.  W.  908, 
holding  ssme  where  pay  for  liquor  distributed  by  the  glass  goes  into  the  dub 
treasury;  State  v.  Boston  aub,  45  La.  Ann.  585,  20  L.R.A.  185,  12  So.  895^ 
holding  the  interest  of  a  member  in  the  drink  he  orders  does  not  make  him  a 
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''tenant  in  eommon"  with  bit  co-members,  and  tbe  delivery  for  a  consideration 
is  a  sale  offensive  to  tbe  act;  State  ex  reL  Young  v.  Minnesota  Club,  106  Minn. 
515,  20  L.RJk.(N.S.)  1101,  119  N.  W.  494,  holding  that  distribution  of  liquor  hy 
ehib  to  members  requires  license. 
—  Responslbllitj  of  club  servants. 

Distinguished  in  Com.  v.  Tiemey,  29  W.  N.  C.  194,  1  Pa.  Dist.  R.  17,  holding 
sale  by  a  Stewart  of  an  unlicensed  club  to  members  for  an  amount  exceeding  cost, 
is  a  sale  within  the  statutes  and  Stewart  may  be  convicted,  although  the  liquor 
is  bought  for  the  dub. 

Right  of  partner  in  liquor  business  to  sell  bis  Interest  to  the  firm  without 
license. 

Cited  in  Hagerty  v.  Tuxbury,  181  Mass.  120,  03  N.  E.  333,  holding  a  partner, 
who  himself  haa  no  license  to  sell  intoxicating  liquors,  may  sell  his  interest 
in  a  saloon  and  the  intoxicants  it  contains  to  his  partner. 

60  AM.  REP.  S45,  TOBIN  v.  DEAIi,  00  WIS.  87,  18  N.  W.  034. 
Acts  amounting  to  conversion. 

Cited  in  Lucas  v.  Sheridan,  124  Wis.  507,  102  N.  W.  1077,  holding  every  act  of 
dominion  over  personal  property  of  another,  without  his  authority  and  in 
disregard  to  his  rights,  is  a  conversion;  Owen  v.  Long,  97  Wis.  78,  72  N.  W. 
304,  holding  fact  that  one  sold  the  property  of  another  without  authority  of  the 
owner  and  purchaser  claimed  title  is  sufficient  evidence  of  conversion. 

—Intent  as  an  element. 

Cited  in  Hill  v.  Campbell  Commission  Co.  54  Neb.  59,  74  N.  W.  388,  holding 
whether  defendant  acted  in  good  faith  or  not  is  of  no  consequence;  Seivert  v. 
Galvin,  133  Wis.  391,  113  N.  W.  080,  holding  one  who  wrongfully  seizes  and 
exercises  control  over  chattels  of  another,  especially  if  upon  demand,  he  refuses 
to  surrender  them  to  the  true  owners,  is  guilty  of  conversion,  whatever  his 
motive. 

Cited  in  note  in  24  A.  S.  R.  805,  on  intent  of  wrongdoer  as  element  of  con- 
version. 

50  AM.  REP.  S60,  WRIGHT  v.  FT.  HOWARD,  00  WIS.  119,  18  N.  W. 

760. 
Right  of  injured  party  to  testify  as  to  personal  injuries. 

Cited  in  North  Chicago  Street  R.  Co.  v.  Cook,  145  111.  551,  33  N.  B.  958, 
holding  it  competent  for  injured  party  to  testify  to  his  condition  resulting  from 
the  injury,  and  the  effect  produced  by  it;  Shaw  v.  Highland  Park,  140  N.  C. 
235,  59  S.  E.  870,  holding  it  competent  for  jury  to  consider  injury  to  plaintiff's 
eye  sight  as  disclosed  by  his  own  testimony;  Kinner  v.  Boyd,  139  Iowa,  14, 
110  N.  W.  1044,  holding  that  plaintiff  in  action  for  assault  and  battery  may 
testify  that  one  of  his  bones  waa  broken. 
Testimony  as  to  injuries  of  third  person. 

Cited  in  Bridge  v.  Oshkosh,  71  Wis.  303,  37  N.  W.  409,  holding  a  person  ac- 
quainted  with  the  injured  person  and  who  has  seen  him  before  and  after  the 
injury,  may  testify  aa  to  any  changes  either  in  his  physical  or  mental  con- 
dition; Keller  v.  Oilman,  93  Wis.  9,  80  N.  W.  800,  holding  all  persons  may 
testify  as  to  facts  within  their  observation  as  to  the  physical  condition  of 
another  with  whom  they  have  consorted. 
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Leading  questions. 

Cited  in  Toomey  v.  Kay,  62  Wis.  104,  22  N.  W.  286,  holding  leading  question 
one  which  mistakably  suggests  the  desired  answer. 
Power  of  trial  court  over  tbo  verdict. 

Cited  in  Murray  v.  Buell,  74  Wis.  14,  41  N.  W.  1010,  holding  the  trial  court 
has  the  right  to  require  the  plaintiff  to  remit  the  ezoessive  damages  as  a  condi- 
tion of  denying  the  motion  for  a  new  trial  on  that  ground;  Schweickhart  t. 
Stuewe,  75  Wis.  167,  43  N.  W.  722,  holding  where  upon  undisputed  evidence  the 
plaintiff  should  recover  and  verdict  to  the  contrary  is  set  aside,  it  is  dis- 
cretionary with  the  trial  court  either  to  direct  judgment  for  plaintiff  or  to 
grant  a  new  trial. 
Necessity  of  pleading  contrtbatory  negligence. 

Cited  in  McNsmara  v.  Clintonville,  62  Wis.  207,  51  A.  R.  722,  22  N.  W.  472, 
holding  contrihutory  negligence  what  not  disclosed  by  his  own  testimony,  is 
purely  a  matter  of  defense  to  plaintiff. 

50  AM.  RBP.   S5a,  ATKINSON  v.  OOODRIOH  TBANSP.  CO.  60  WIS. 
141,  18  N.  W.  764,  llEVBRSBa>  on  Uter  appeal  in  69  WIS.  5,  SI  N. 
W.  164. 
What  constitutes  negligence  in  guarding  against  danger. 

Cited  in  Huber  v.  La  Crosse  City  R.  Co.  02  Wis.  636,  53  A.  S.  R.  940,  31  L.RJL 
583,  66  N.  W.  708;  Glensky  v.  Kimberly  k  C.  Co.  140  Wis.  52,  121  N.  W.  893; 
Davis  V.  Chicago,  M.  A  St.  P.  R.  Co.  93  Wis.  470,  57  A.  S.  R.  935,  33  L.R.A. 
654,  67  N.  W.  1132, — holding  a  mere  failure  to  guard  against  a  result  which 
could  not  have  been  reasonably  expected  is  not  negligence;  Deisenrieter  v.  Kraus- 
Merkel  Malting  Co.  92  Wis.  164,  66  N.  W.  112,  holding  a  defendant  could  not  be 
liable  for  accidents  which  it  could  not  reasonably  anticipate  as  likely  to  happen ; 
Wilbert  v.  Sheboygan  Light,  Power  ft  R.  Co.  129  Wis.  1,  116  A.  S.  R.  931,  106 
N.  W.  1058,  holding  under  the  circumstances  that  the  defendant,  in  the  exercise 
of  ordinary  care,  ought  to  have  discovered  the  defects  and  dangers  complained 
of;  Knickel  v.  Chicago  k  N.  W.  R.  Co.  123  Wis.  327,  101  N.  W.  690,  holding  a 
test  of  what  the  jury  think  defendant  ought  to  have  anticipated  instead  of  that 
which  an  ordinarily  prudent  person  under  the  circumstances,  would  have  an- 
ticipated, ii  erroneous. 

Cited  in  note  in  41  L.R.A.  56,  on  employer's  imputed  knowledge  of  probable 
future  events  rendering  him  liable  for  injury  to  servants 
-~  Failure  to  provide  spark  arrester  on  chimney. 

Cited  in  Collins  v.  George,  102  Va.  509,  46  S.  E.  684,  holding  failure  to  provide 
a  stationary  steam  saw-mill  with  spark  arresters  is  not  negligence  per  se,  it  not 
being  customary  to  so  provide  stationary  engines. 

Cited  in  note  in  30  A.  S.  R.  506,  on  liability  of  private  person  for  fire  kindled 
to  produce  motive  power. 
Actionable  breach  of  statutory  duty. 

Cited  in  Klatt  v.  N.  C.  Foster  Lumber  Co.  97  Wis.  641,  73  N.  W.  563,  holding 
where  a  person  neglects  to  perform  a  duty  imposed  upon  him  by  law  for  pro- 
tection or  benefit  of  others,  he  is  liable  to  those  for  whose  benefit  it  was  imposed 
for  damages  sustained. 
Proximate  cause. 

Cited  in  aeghom  v.  ThcMnpson,  62  Kan.  727,  54  L.R.A.  402,  64  Pac.  605,  hold- 
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ing  the  vesult,  under  all  the  circumstances  must  have  been  such  as  might  have 
been  reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  prudence ;  Mayne 
y.  Chicago,  R.  I.  &  P.  R.  Co.  12  Okla.  10,  69  Pac  933,  holding  the  proximate 
cause  is  the  probable  cause;  Block  t.  Milwaukee  Street  R.  Co.  89  Wis.  371, 
46  A.  S.  R.  849,  27  LJLA.  365,  61  N.  W.  1101,  holding  it  is  not  enough  to  prove 
that  the  accident  is  the  natural  consequence  of  the  negligence;  Baxter  v.  Chicago 
&  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644,  holding  it  improper  to  instruct  that 
the  proximate  cause,  is  the  direct  and  natural  cause;  New  Orleans  &  N.  E.  R. 
Co.  Y.  McEwen  &  Murray,  49  La.  Ann.  1184,  38  L.RJ^.  134,  22  So.  675,  holding 
it  must  also  have  been  the  probahle  consequence;  McGowan  v.  Chiago  &  N.  W. 
R.  Co.  91  Wis.  147,  64  N.  W.  891;  Klatt  v.  N.  C.  Foster  Lumber  Co.  92  Wis. 
622,  66  N.  W.>  791, — ^holding  no  judgment  can  be  given  on  a  special  verdict  where 
question  of  proximate  cause  is  not  fairly  and  substantially  answered;  Andrews 
Y.  Chicago,  M.  &  St.  P.  R.  Co.  96  Wis.  348,  71  N.  W.  372,  holding  a  special 
verdict  finding  injuries  were  occasioned  "by  reason  of  and  as  a  direct  consequence 
of  negligence"  is  not  sufficient  to  warrant  a  judgment  unless  it  appears  the 
negligence  was  the  proximate  cause  of  the  injuries;  McKeon  v.  Chicago,  M.  & 
St.  P.  R.  Co.  94  Wis.  477,  59  A.  S.  R.  909,  36  L.R.A.  262,  69  N.  W.  175,  holding 
a  portion  of  a  charge  that  *'direct  and  proximate  cause"  means  the  cause  which 
led  to,  and  might  have  been  expected  to  be  directly  instrumental  in  producing  the 
result  complained  of,  while  too  general  is  not  objectionable  as  misleading; 
Marvin  v.  Chicago,  M.  &  St.  P.  R.  Co.  79  Wis.  140,  11  L.R.A,  506,  47  N.  W.  1123; 
Jackson  v.  Wisconsin  Teleph.  Co.  88  Wis.  243,  26  L.R.A.  101,  60  N.  W.  130; 
Schiefelbein  v.  Badger  Paper  Co.  101  Wis.  402,  77  N.  W.  742,— holding  the 
injury  must  have  resulted  from  some  negligence  which  in  the  light  of  all 
attendant  circumstances  ought  to  have  been  foreseen  to  entitle  one  to  recover; 
Fehrman  v.  Pine  River,  118  Wis.  150,  96  N.  W.  105,  holding  if  a  man  simply 
performs  his  duty  without  negligence,  his  acts  cannot  be  the  proximate  cause  of 
an  actionable  injury  to  another;  Morey  v.  Lake  Superior  Terminal  k  Transfer 
Co.  125  Wis.  148,  12  L.R.A.(N.S.)  221,  103  N.  W.  271,  on  what  constitutes  proxi- 
mate cause  in  negligence  cases. 

Cited  in  notes  in  36  A.  S.  R.  810,  on  ability  to  foresee  results  as  test  of  prox- 
imate cause  in  cases  involving  wrongful  acts;  6  L.R.A.  194,  on  proximate  and 
remote  cause  of  injury;  7  L.RwA.  132,  on  instances  of  proximate  cause  of  injury. 
—  ninstrations. 

Cited  in  McFarlane  y.  Sullivan,  99  Wis.  361,  74  N.  W.  659,  holding  a  defective 
highway  is  not  the  proxinuite  cause  where  one  driving  strikes  his  horse  which 
starting  up  breaks  a  line  causing  the  vehicle  to  veer  to  one  side  and  strike  a 
stone  negligently  left  in  highway;  Winchel  v.  Goodyear,  126  Wis.  271,  105  N.  W. 
824,  holding  negligence  of  the  master  in  failing  to  have  table  bed  over  slasher 
saw  supported  by  cleat  was  the  proximate  cause  of  plaintiff's  injuries. 
lilabillty  for  negligence  ooncnrrent  with  negligence  of  third  persons. 

Cited  in  Pine  Bluff  Water  &  Light  Co.  v.  McCain,  62  Ark.  118,  34  S.  W.  549, 
holding  a  gas  company  in  negligently  failing  to  repair  a  leak  in  its  pipe  is 
jointly  liable  with  one  whose  negligence  in  lighting  a  match  in  effect  to  locate 
the  leak  causes  damage  by  the  explosion;  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Peninsular  Land,  Transp.  &  Mfg.  Co.  27  Fla.  1,  17  L.R.A.  33,  9  So.  661,  holding 
fault  of  a  mere  stranger  however  much  it  may  contribute  to  the  injury,  is  no 
defense  for  one  whose  negligence  is  the  proximate  cause  of  the  injury;  Moore 
▼.  Lanier,   52  Fla.   353,  42   So.  462,   holding  if  negligence   in  fitting  service 
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pipe  caused  gms  to  collect  and  the  injuries  resulted  from  the  explosion  the  one 
so  negligent  is  liaUe  though  he  was  not  responsible  for  the  ignition;  New  York, 
L.  K  &  W.  R.  Co.  ▼.  New  Jersey  Electric  R.  Co.  60  N.  J.  L.  338,  43  L.R.A.  849, 
38  AtL  828,  holding  fact  that  negligence  of  others  concurred  with  the  defendants' 
negligence  does  not  affect  the  question  or  measure  of  liability;  Akers  ▼.  New 
York,  14  Misc.  524,  35  N.  Y.  Supp.  1009,  holding  same,  providing  negligence  of 
the  defendant  was  an  efficient  eause;  Boss  ▼.  Northern  P.  R.  Co.  2  N.  D.  128, 
33  A.  S.  R.  756,  49  N.  W.  655,  holding  where  negligent  acts  of  two  parties  concur 
in  producing  an  indivisible  injury,  the  injured  party  has  his  right  of  action 
against  either;  Cowan  ▼.  Chicago,  M.  k  St.  P.  R.  Co.  80  Wis.  284,  60  N.  W. 
180,  holding  if  the  negligence  of  the  principal  and  that  of  a  fellow-servant  to- 
gether produce  the  injury,  the  principal  is  still  liable  therefor;  McClure  ▼.  Sparta^ 
84  Wis.  269,  36  A.  S.  R.  924,  54  N.  W.  337,  holding  a  city  liable  for  injuries  caused 
by  a  defective  hatchway  inserted  in  a  sidewalk  regardless  of  negligence  <^ 
owner  of  premises  in  not  guarding  the  opening;  McBride  ▼.  Seoit^ 
125  Mich.  517,  84  N.  W.  1079,  on  petition  against  several  for  negligoice  as  not 
demurrable  because  not  stating  respective  interests  of  defendants. 

Cited  in  note  in  4  L.RJk.  721,  on  liability  for  injuries  in  case  of  eonearrent 
negligence  of  several  parties. 

Distinguished  in  Blazinski  ▼.  Perkins,  77  Wis.  9,  45  N.  W.  947,  holding  where 
negligence  of  a  co-employee  in  overloading  a  scaffold  caused  the  injury  the  em- 
ployer is  not  liable  though  the  appliances  were  defective. 

—  Fires  due  to  concurrent  causes. 

Cited  in  Cook  v.  Minneapolis,  St  P.  ft  S.  Ste.  M.  R.  Co.  98  Wis.  624,  67  A.  &  R. 
830,  40  L.RJL  457,  74  N.  W.  561,  holding  where  a  fire  set  by  a  locomotive  meets 
fire  of  no  responsible  origin  and  property  is  destroyed,  the  fire  of  responsible 
origin  is  not  the  proximate  cause  if  the  property  would  have  been  destroyed 
had  either  of  the  fires  not  existed;  O'Connor  v.  Chicago  ft  N.  W.  R.  Co.  02  Wis. 
612,  66  N.  W.  795,  holding  the  negligence  in  starting  the  fire  must  be  the  proxi- 
mate cause  of  the  injury  to  be  actionable. 

Cited  in  notes  in  17  L.R.A.  36,  on  effect  of  concurring  negligence  in  spreading 
fire  on  liability  of  one  starting  it;  21  L.R.A.  261,  on  liability  for  setting  fires 
which  spread  to  property  of  others  across  intervening  building. 

—  Supervening  action  of  third  person. 

Cited  in  Handley  v.  Daly  Min.  Co.  15  Utah,  176,  62  A.  8.  R.  916,  49  Pac  295, 
holding  the  only  available  test  is  did  the  intervening  causey  whether  animate  or 
inanimate,  break  the  sequence  of  events. 
Negligence  and  proximate  cause  as  fact  and  law  questions. 

Cited  in  Pine  Bluff  Water  ft  light  Co.  ▼.  Schneider,  62  Ark.  109,  33  LJLA. 
866,  34  S.  W.  547,  holding  whether  there  was  negligence  in  locating  a  leak  in 
its  gas  pipe  was  a  question  for  the  jury;  Deisenrieter  ▼•  Kraus-Merkel  Malting 
Co.  97  Wis.  279,  72  N.  W.  735,  holding  it  is  for  the  court  to  say,  as  a  matter  of 
law,  what  constitutes  ''proximate  cause"  and  for  the  jury  to  find  whether  a 
defendant  is  chargeable  with  having  set  it  in  motion  in  a  particular  ease. 

Cited  in  note  in  36  A.  S.  R.  851,  on  functions  of  court  and  jury  in  determina- 
tion of  proximate  and  remote  cause. 
Burden  of  proof. 

Cited  in  Scott  ▼.  Wood,  81  Cal.  398,  22  Pac.  871,  holding  ths  burden  of  main- 
taining the  affirmative  of  the  issue  involved  in  the  action  is  upon  the  party 
alleging  the  facts  which  constitute  the 
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Delegation  of  leglslaUve  power  to  sutwrdlnate  political  divisions. 

Cited  in  Le  Feber  v.  West  Allis,  119  Wis.  608,  300  A.  S.  R.  917,  97  N.  W. 
208,  holding  if  an  act  be  so  remote  from  every  public  purpose  that  no  relation 
thereto  can  be  discovered,  such  act  will  be  deemed  excluded  from  the  delegation. 

^0  AM.  REP.  S65»  IjADD'S  WTLL,  60  WIS.  187,  18  N.  W.  7S4. 
JSzecutlon  of  written  revocation  of  will. 

Cited  in  Howard  v.  Hunter,  115  Qa.  357,  90  A.  S.  R.  121,  41  S.  E.  638,  holding 
a  will  properly  executed  is  not  revoked  by  a  writing  on  the  back  to  the  effect 
^that  this  will  is  made  void  by  one  of  more  recent  date"  and  signed  by  testator 
only;  Re  Akers,  74  App.  Div.  461,  77  N.  T.  Supp.  643,  holding  a  will  not  revoked 
by  a  writing  indorsed  thereon,  not  in  compliance  with  the  statute  governing  the 
subject;  Deck  v.  Deck,  106  Wis.  470,  82  N.  W.  293,  holding  the  statutes  point 
<out  the  only  ways  a  will  may  be  revoked. 

Cited  in  note  in  85  A.  D.  762,  on  revocation  of  wills. 
^— Destmctlve  revocation. 

Cited  in  Re  Shelton,  143  N.  C.  218,  65  8.  E.  705,  10  A.  k  E.  Ann.  Cas.  531, 
holding  a  cancellation,  obliteration  or  erasure  made  after  the  execution  of  a  will, 
which  does  not  in  fact  destroy  some  portion  of  the  material  substance  of  the  will, 
4oe8  not  constitute  a  revocation;  QIass  v.  Scott,  14  Colo.  App.  877,  60  Pac  186, 
holding  where  a  line  is  drawn  lengthwise  through  her  name  by  a  testatrix  and  an 
upright  line  through  each  of  the  words  accompanied  by  a  declaration  before  wit- 
nesses that  she  thus  destroyed  the  will  is  an  obliteration  within  the  statute; 
Grace  v.  Northwestern  Mut.  Relief  Asso.  87  Wis.  562,  41  A.  S.  R.  62,  58  N.  W. 
1041,  on  effect  of  erasures  and  interlineations  without  reattestation. 

Cited  in  note  in  28  A.  S.  R.  351,  on  cancelation,  obliteration,  or  mutilation  as 
revocation  of  will. 

Admissibility  In  evidence  of  declarations  of  Intention  to  revoke. 

Cited  in  Re  Valentine,  93  Wis.  45,  67  N.  W.  12,  holding  parol  declarations  of 
the  testator  are  inadmissible,  except  when  accompanying  sueh  acts  of  revocation 
.as  a  part  of  the  res  gestiB. 
Bqnitles  of  beneficiary  of  Instrnnient  kept  on  foot  by  fraud. 

Cited  in  Newman  v.  Waterman,  63  Wis.  612,  53  A.  R.  810,  23  N.  W.  696,  on 
trust  ex  maleflcio  in  legacy  under  will  which  testator  was  prevented  from  effeotn* 
^fij  revoking;  Hannig  v.  Mueller,  82  Wis.  235,  52  N.  W.  98,  doubting  whether 
•e^ity  would  effectuate  the  fraud  of  a  trustee  in  substituting  the  name  of  a  bene- 
ficiary at  inception  of  trust. 

«0  AM.  REP.  886,  FIRST  NAT.  BANK  ▼.  LARSEN,   80  WIS.  808,   19 

N.  W.  87. 
Bffect  of  uncertainty  In  time  or  amount  of  bill  or  note. 

Cited  in  Continental  Nat  Bank  v.  McGeooh,  73  Wis.  332,  41  N.  W.  409,  holding 
<<inoertainty  in  amount  and  time  of  payment  renders  an  instrument  non-nego« 
«able;  W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  N.  W.  1100,  holding  it 
-essential  to  the  negotiability  of  a  note  that  the  promise  be  to  pay  a  sum  of  money 
nnoonditionally;  Hegeler  v.  Comstock,  1  S.  D.  138,  8  L.R.A.  393,  45  N.  W.  331, 
liolding  elements  of  uncertainty  in  one  of  the  essential  requisites  of  a  negotiable 
instrument,  render  it  non-negotiable. 
•^-EITect  of  stipulation  for  attorney's  fees. 

Cited  in  Hanover  Nat.  Bank  v.  Johnson,  90  Ala.  549,  8  So.  42;  Montgomery  v* 
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CrosBthwait,  90  Ala.  563,  24  A.  S.  R.  832,  J2  L.R.A.  140,  8  So.  498,— holding  raeh 
stipulation  involves  uncertainty  and  contingency  as  to  the  amount  to  be  paid; 
Lockwood  Y.  Lindsey,  6  App.  D.  C.  396,  on  the  effect  of  stipulations  as  to 
payment  of  counsel  fees  on  negotiability;  Carroll  County  Say.  Bank  y.  Strother, 
28  S.  C.  504,  6  S.  E.  3J3,  holding  stipulation  for  payment  of  attorney's  fees 
destroys  negotiability;  American  Machinery  ft  Export  Co.  v.  Druge  Bros.  82 
Vt  476,  74  Atl.  84;  Peterson  v.  Stoughton  SUte  Bank,  78  Wis.  113,  47  N.  W. 
868, — holding  a  clause  in  note  agreeing  to  pay  attorney's  fees  renders  it  non- 
negotiable;  Pirie  v.  Stern,  97  Wis.  150,  66  A.  S.  R.  103,  72  N.  W.  370,  holding 
the  stipulation  for  ten  per  cent  attorney's  fees  in  the  warrant  and  judgment 
did  not  render  them  void  as  to  creditors. 

Cited  in  reference  note  in  60  A.  R.  461,  on  validity  against  maker  of  provision 
for  attorney's  fee  in  note. 

Cited  in  notes  in  12  A.  S.  R.  862;  126  A.  8.  R.  208;  1  L.RJL  647,— on  effect 
of  stipulation  for  attorneys'  fees  on  negotiability  of  note. 

Cited  as  changed  by  sUtute  in  First  Nat  Bank  v.  Miller,  139  Wis.  126,  131 
A.  S.  R.  1040,  120  N.  W.  820,  holding  that  stipulation  for  payment  of  attor- 
ney's fees  does  not  render  note  n<m-negotiable. 

Disapproved  in  Schlesinger  ▼.  Arline,  31  Fed.  648,  holding  stipulation  for 
costs  and  attorney's  fees  in  a  negotiable  instrument  does  not  render  it  non- 
negotiable. 

Defenses  aYallable  against  an  assignee  of  note. 

Cited  in  Stebbins  v.  Lardner,  2  S.  D.  127,  48  N.  W.  847,  holding  any  defense 
which  may  be  made  against  the  original  owner  of  a  non-negotiable  note  is  good 
against  the  assignee. 

60  AM.  REP.  869,  BATES  ▼.  CHICAGO,  M.  St  ST.  P.  R.  CO.  60  WIS. 

296,  19  N.  W.  72. 
Right  to  garnishee  property  not  within  the  state. 

Cited  in  Mowen  v.  Pope,  125  111.  28,  8  A.  &  R.  330,  17  N.  E.  64  (affirming 
26  IlL  App.  233),  holding  promissory  notes  at  time  of  process  and  during 
pendency  of  suit  outside  the  state  cannot  be  reached;  Missouri  P.  R.  Co.  v. 
Sharitt,  43  Kan.  376,  19  A.  S.  R.  143,  8  L.RJL  385,  23  Pac.  430,  holding  even 
tangible  property  is  not  subject  to  garnishment  proceedings  in  a  state  or  juris- 
diction in  which  the  property  is  not  situated;  Buckeye  Pipe  Line  Co.  v.  Fee, 
62  Ohio  St  643,  78  A.  S.  R.  743,  57  N.  E.  446,  holding  property  outoide  of  the 
state  is  not  the  subject  of  garnishment. 

Cited  in  reference  notes  in  8  A.  S.  R.  332;  14  A.  S.  R.  216;  36  A.  S.  R.  172; 
40  A.  S.  R.  626;  34  A.  S.  R.  465,— on  right  to  garnish  property  outside  of 
sUte. 

—  Things  In  transitory  possession. 

Cited  in  Gleason  v.  South  Milwaukee  Nat  Bank,  89  Wis.  634.  62  N.  W.  619, 
holding  temporary  possession  of  an  order  while  counting  out  money  to  pay  on 
it  will  not  render  a  bank  liable  as  garnishee  the  order  being  seized  by  the 
debtor  before  payment;  Hussa  v.  Sikorski,  101  Wis.  131,  76  N.  W.  1117,  hold- 
ing where  a  mortgagor  puts  money  in  hands  of  another  to  pay  the  mortgage, 
the  mortgagee  having  agreed  to  receive  it,  such  holdur  of  the  money  is  not  liable 
as  a  garnishee. 

—  Goods  In  transit  by  carrier. 

Cited  in  Davis  v.  Cleveland,  C.  C.  ft  St  L.  R.  Co.  146  Fed.  403,  holdmg  the 
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attachment  of  cars  against  public  policy,  and  a  direct  interference  with  inter- 
state commerce;  Montrose  Pickle  Co.  y.  Dodson  &  H.  Mfg.  Co.  76  Iowa,  172^ 
14  A.  &  R.  213,  2  L.ILA.  417,  40  N.  W.  705,  holding  property  outside  the  state 
in  custody  of  a  common  carrier  resident  within  state,  cannot  be  reached  by  gar- 
nishment of  the  carrier;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Cox,  36  Ind.  App» 
291,  114  A.  S.  R.  377,  73  N.  E.  120;  Stevenot  ▼.  Eastern  R.  Co.  01  Minn.  104, 
28  L.RJL  600,  63  N.  W.  256,— holding  the  same  where  goods  are  in  transit 
though  still  within  the  state;  Missouri  P.  R.  Co.  y.  Sharitt,  43  Kan.  387,  1& 
A.  S.  R.  145,  8  LJtA.  389,  23  Pac.  430  (dissenting  opinion),  on  garnishment 
in  another  state  by  resident  of  state. 

Cited  in  notes  in  69  A.  S.  R.  114,  125,  on  situs  for  garnishment  for  property 
in  transit;  28  L.RJL  600,  on  application  of  ordiniary  garnishment  laws  ta 
carriers;  50  A.  S.  R.  466;  28  L.R.A.  602,— on  liability  of  carriers  to  garnish- 
ment as  to  property  in  actual  transit;  28  LJI.A.  604,  on  liability  of  carriers 
to  garnishment  as  to  property  before  and  after  actual  transit 

Distinguished  in  Lamda  t.  Hoick,  129  Mo.  663,  50  A.  S.  R.  459,  31  S.  W.  900,, 
holding  property   in  possession  of   the   common  carrier,   and   within  jurisdic- 
tion of  the  court  issuing  the  writ,  transportation  not  having  begun,  is  subject 
to  garnishment. 
Garnishment  of  foreign  oorporatlon  on  foreign  debts. 

Cited  in  Renier  v.  Hurlbut,  81  Wis.  24,  29  A.  S.  R.  850,  14  L.R.A.  502,  50 
N.  W.  783,  holding  an  indebtedness  on  a  judgment  against  a  foreign  corpora- 
tion to  a  resident  of  the  state  has  no  situs  outside  the  state  for  purposes  of 
garnishment;  Morawetz  y.  Sun  Ins.  Office,  96  Wis.  175,  65  A.  S.  R.  43,  71  N. 
W.  109,  holding  a  foreign  corporation  cannot  be  garnished  here  by  a  resident 
for  a  debt  to  a  nonresident  for  a  cause  of  action  arising  in  another  state. 
Duty  resting  upon  garnishee  to  notify  his  agent  in  actual  possession. 

Cited  in  Bank  of  Montreal  y.  Clark,  108  III  App.  163,  holding  it  the  duty  of 
a  branch  bank  when  served  with  {^  rnishee  process,  to  make  known  the  fact 
to  the  main  bank  within  the  shortest  time  practicable  where  the  funds  are 
with  latter  bank;  Binkley  y.  Clay,  112  111.  App.  332,  holding  where  a  garnishee 
has  property  or  effects  of  the  debtor  he  is  bound  to  use  reasonable  diligence  to 
prevent  his  agent  from  surrendering  the  same  to  the  debtor. 

Distinguished  in  Eau  Claire  Nat.  Bank  v.  Chippewa  Valley  Bank,  124  Wis. 
520,  109  A.  S.  R.  966,  102  N.  W.  1068,  holding  where  a  bank  after  being  gar- 
nished pays  a  note  left  with  it  for  collection,  knowing  it  was  given  in  fraud 
of  creditors  and  therefore  void,  is  liable  as  garnishee. 
Oonstmctlon  of  statutes. 

Cited  in  Gore  y.  Brucker,  94  Wis.  65,  68  N.  W.  396,  holding  the  courts  are 
bound  to  give  a  reasonable  construction  to  a  statute. 

50  AM.  REP.  S78,  MeORAFT  y.  RUOEB,  60  WIS.  40«,  19  N.  W.  5S0. 
Right  of  factor  to  retain  possession  under  lien. 

Cited  in  Edgerton  v.  Michels,  66  Wis.  124,  26  N.  W.  748,  holding  he  may  re- 
tain possession  until  his  advances,  expenses  and  commissions  are  paid. 
Right  of  factor  in  goods  or  proceeds. 

Cited  in  Beardsley  y.  Schmidt,  120  Wis.  405,  102  A.  S.  R.  991,  98  N.  W. 
235,  holding  factors  exercising  authority  incident  to  such  character  to  sell  the 
property,  and  make  the  sale  in  their  own  names,  are  the  real  parties  in  in- 
terest to  enforce  collection. 
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Wbo  are  factors. 

Cited  in  M.  M.  Walker  Co.  v.  Dubuque  Fruit  k  Produce  Co.  113  Iowa,  428, 
4»3  L.R.A.  775,  85  N.  W.  614,  holding  a  factor  is  one  wbo  sells  property  entrusted 
to  bis  possession  for  a  compensation,  usually  designated  a  '^commission." 

4(0  AM.  REP.   S81,  HOVERSON  ▼.  NOKBR,   80  WIS.   611,    19  N.  W. 

S8a. 

liiablllty  of  parent  for  tort  of  minor  son. 

Cited  in  Sbarpe  ▼.  Williams,  41  Ejui.  56,  20  Pae.  497,  bolding  where  the 
father  knowing  of  an  assault  to  be  made  upon  a  teacher  makes  no  objection  to 
the  "fun"  as  he  terms  it,  he  is  guilty  as  principal;  Swanson  ▼.  Crandsll,  2 
Pa.  Super.  Ct.  85,  89  W.  N.  C.  24,  holding  parents  are  not  liable  where  injury 
was  caused  by  a  mere  child,  without  knowledge  or  negligence  on  their  part; 
Schaefer  ▼.  Osterbrink,  67  Wis.  496,  68  A.  R.  876,  30  N.  W.  922,  holding  eri- 
denoe  relating  to  habits  of  a  team  under  the  training  of  a  minor  son,  apparent- 
ly with  the  father's  consent,  is  admissible  in  action  against  father  and  son. 

Cited  in  reference  notes  in  23  A.  S.  R.  738,  on  parent's  liability  for  torts 
of  infant;  74  A.  S.  R.  801,  on  ratification  of  child's  tort  by  parent 

Cited  in  notes  in  74  A.  D.  778;  26  A.  S.  R.  286,— on  parent's  liability  for  torts 
of  child;  74  A.  S.  R.  802,  806,  806,  on  parent's  liability  for  acts  of  his  children; 
10  L.R.A.(N.8.)  936,  on  parent's  liability  at  common  law  for  torts  of  minor  child 
committed  with  sanction  or  acquiescence  of  parent. 

Distinguished  in  Kumba  t.  Gilham,  103  Wis.  3J2,  79  N.  W.  326,  holding  there 
is  no  general  liability  of  a  father  for  torts  of  his  minor  son,  there  being  no  pre- 
sumption of  agency  from  the  relationship. 

—  SaiTering  son  to  use  firearms. 

Cited  in  Johnson  t.  Glldden,  11  S.  D.  237,  74  A.  S.  R.  795,  76  N.  W.  933, 
holding  where  father  knowing  of  habit  of  minor  son  to  use  gun  in  a  dangerous 
manner  makes  no  effort  to  prevent  such  use  he  is  liable  for  the  resultling 
damage. 

Cited  in  reference  note  in  66  A.  R.  101,  on  liability  of  parent  for  allowing 
ehild  to  haye  a  loaded  i^stol  with  which  he  carelessly  shot  another. 

60  AM.  REP.  S88,  MINK  ▼.  STATE,  80  WIS.  688,  19  N.  W.  446. 
incompetency  of  one  spouse  to  testify  to  nonacccss. 

Cited  in  Re  Mills,  137  Cal.  298,  92  A.  S.  R.  176,  70  Pac.  91;  Koffman  t. 
Koffman,  193  Mass.  593,  79  N.  E.  780;  Bell  t.  Territory,  8  Okla.  76,  56  Pac 
853;  Watts  y.  Owens,  62  Wis.  512,  22  N.  W.  720;  Shuman  ▼.  Shuman,  83  Wis. 
250,  53  N.  W.  455, — holding  husband  and  wife  are  alike  incompetent  witnesses 
to  prove  the  fact  of  nonaceess  while  they  lived  together;  Epstein  ▼•  Pennsyl- 
vania R.  Co.  143  Mo.  App.  136,  122  S.  W.  366,  holding  that  husband  may  testify 
that  he  has  been  unable  to  have  intercourse  with  wife  since  aoeideni. 

Cited  in  note  in  2  LJELA.(N.8.)   620,  on  competency  <rf  woman  to  tesuiy  as 
to  nonaceess  of  husband. 
Erldence  of  spouse  to  prove  lllegittmacy. 

Cited  in  notes  in  72  A.  D.  652;  69  A.  S.  R.  672,— on  evidence  of  husband  or 
wife  to  prove  illegitimacy;  126  A.  S.  R.  267,  269,  on  proof  of  illegiUmaey  of 
child  bom  in  wedlock;  11  E.  R.  C.  640,  on  admissibility  of  testimony  or  dec- 
larations of  parent  as  to  legitimacy  of  child. 


Digitized 


by  Google 


^8  NOTES  ON  ABiERIOAN  REPORT&  [378-388 

4S0  AM.  RBP.  S88,  8TATB  t.  8TSWART,  80  WIS.  587,  18  N.  W.  428. 
•Jurisdiction  where  prisoner  Is  forcibly  brought  within  the  jnrisdiction. 

Cited  in  Baker  ▼.  SUte,  88  Wis.  140,  59  N.  W.  570,  holding  that  even  if  the 
prisoner  were  Icidnaped  and  brought  within  the  jurisdiction  that  fact  would  not 
deprive  the  trial  courts  of  Jurisdiction;  SUte  v.  Glover,  112  N.  C.  896,  17  B.  E. 
525,  holding  where  fugitive  is  within  the  jurisdiction  of  the  court  properly 
•charged  with  crime,  tlie  court  may  try  him  no  matter  how  he  was  hrought 
within;  State  v.  Kealy,  89  Iowa,  94,  56  N.  W.  283,  holding  when  process  was  is- 
sued on  the  indictment,  it  is  of  no  importance  by  what  authority  the  prisoner 
was  brought  into  the  state. 

Cited  in  reference  note  in  1  A.  S.  R.  1799  on  proceedings  for  arrest,  detention, 
4uid  surrender  of  fugitives  from  justice. 
^—Extradition  for  one  and  detention  for  another  crime. 

Cited  in  Lascelles  v.  Georgia,  148  U.  8.  537,  37  L.  ed.  549,  13  Sup.  Ct.  Rep. 
087;  Carr  t.  State,  104  Ala.  4,  16  So.  150;  Knox  v.  State,  164  Ind.  226,.  108 
A.  B.  R.  291,  73  N.  £.  255,  3  A.  A  E.  Ann.  Cas.  539;  SUte  v.  Patterson,  116 
Ho.  505,  22  S.  W.  696;  Rutledge  v.  Krauss,  73  N.  J.  Ii.  397,  63  Atl.  988,— 
holding  the  state  may  hold  an  extradited  person  for  other  offenses  than  the 
one  for  which  he  was  extradited;  Williams  v.  Weber,  1  Colo.  App.  191,  28  Pac 
21;  Lascelles  v.  State,  90  Ga.  347,  35  A.  S.  R.  216,  16  S.  E.  945;  Com.  v. 
Wright,  158  Mass.  149,  35  A.  S.  R.  475,  19  L.R.A.  206,  33  N.  E.  82,— holding 
the  rule  that  a  fugitive  should  be  tried  only  for  the  specific  offense  for  which 
he  has  been  surrendered  is  not  applicable  to  so-called  extradition  between  the 
states  under  the  constitution  of  the  United  States;  Re  Cook,  49  Fed.  833; 
Hackney  v.  Welsh,  107  Ind.  253,  57  A.  R.  101,  8  N.  £.  141,— on  requiring  party, 
•extradited  to  answer  a  particular  charge  to  answer  other  charges;  People  ex 
rel.  Post  V.  Cross,  135  N.  Y.  536,  31  A.  S.  R.  850,  32  N.  E.  246  (affirming  64 
Hun,  348,  19  N.  Y.  Supp.  271,  8  N.  Y.  Crim.  Rep.  421),  holding  where  one 
is  indicted  for  grand  larceny  and  brought  into  the  state  upon  a  requisition 
and  upon  the  indictment  being  quashed  he  is  indicted  for  robbery,  his  detention 
io  answer  the  second  charge  is  legal. 

Cited  in  notes  in  10  A.  8.  R.  209;  81  A.  S.  R.  856;  36  L.  ed.  U.  S.  935;  25 
L.R.A.  728;  14  L.ILA.  128,— on  right  to  try  prisoner  for  crime  other  than 
that  for  which  he  was  extradited. 

IMstinguished  in  Moletor  v.  Sinnen,  76  Wis.  308,  20  A.  S.  R.  71,  7  LJLA.  817, 
44  N.  W.  1099,  holding  where  one  is  brought  into  the  state  upon  a  requisition 
io  answer  a  criminal  charge  he  cannot,  upon  being  released,  be  made  subject 
to  arrest  on  eivil  process  until  a  reasonable  time  is  allowed  him  to  return. 
IMstinction  between  state  and  international  extradition  as  to  pledge  of 
return. 

Disapproved  in  Ex  parte  McKnight,  48  Ohio  St.  588,  14  L.R.A.  128,  28  N.  E. 
1034,  holding  there  is  no  distinction  on  ground  of  gusranty  or  pledge  of  return, 
between  an  international  extradition  and  one  between  the  states. 
County  or  district  for  trial  of  accusation  of  crime. 

Cited  in  Schaffel  v.  SUte,  97  Wis.  377,  72  N.  W.  888,  holding  a  judicisl 
district  may  be  created  smaller  than  the  county,  and  a  jury  summoned  from  such 
district  satisfies  the  constitutional  guaranty;  State  v.  McDonald,  109  Wis.  506, 
85  N.  W.  502,  holding  statutes  giving  counties  on  the  .  shores  of  Qreen  Bay 
jurisdiction  on  that  part  of  the  bay  which  lies  within  the  limits  of  the  state 
is  not  in  violation  of  the  constitutional  guaranty;  Dix  v.  State,  89  Wis.  250, 
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61  N.  W.  760,  holding  the  words  "county  or  district^  are  descriptive  of  the 
territorial  jurisdiction. 

Cited  in  reference  note  in  69  A.  8.  R.  369,  on  venue  of  crime. 

Cited  in  note  in  7  L.RJL(N.S.)  672»  on  power  of  l^islature  to  provide  for 
indictment  in  county  or  district  other  than  where  crime  is  alleged  to  have  been 
eommitted. 

Disapproved  in  SUte  v.  Fendrick,  77  Ohio  8t  298,  82  N.  E.  1078,  holding 
the  trial  district  and  the  jury  district  of  a  police  court  must  correspond. 
Necessary  docket  entries  on  commitment  for  trial. 

Cited  in  Jackson  v.  State,  91  Wis.  263,  64  N.  W.  838,  holding  the  commit- 
ting magistrate  was  not  obliged  to  make  all  the  docket  entries  he  would  have 
been  required  to  make  if  he  had  had  jurisdiction  to  hear,  try  and  determine. 
Grounds  for  quashing  indictment* 

Cited  in  United  States  v.  Wardell,  49  Fed.  914,  holding  an  indictment  will 
bs  quashed  only  whan  it  is  grossly  bad. 
I>eflnition  of  crime. 

Cited  in  note  in  112  A.  S.  R.  180,  on  meaning  of  words  '^treason,  felony,  or 
other  crime"  in  provision  of  Federal  Constitution  respecting  extradition. 

50  AM.  REP.  S97,  VAN  HOUTEN  T.  STATE,  46  N.  J.  Ii.  16. 

Visibility  and  publicity  in  crime  of  indecent  exposure. 

Cited  in  State  v.  Martin,  126  Iowa,  716,  101  N.  W.  637,  holding  exposure  be- 
comes indecent  only  in  case  act  is  open  to  observation  by  others;  State  v. 
Goldstein,  72  N.  J.  L.  336,  62  Atl.  1006,  holding  crime  may  be  committed  in 
interior  of  store,  which  could  be  seen  by  people,  passing  along  the  street. 

50  AM.  REP.  400,  WESTERVELT  T.  DEMAREST,  46  N.  J.  Ij.  S7. 

Iiiability  of  corporate  officers  for  false  statements. 

Cited  in  Kemp  v.  National  Bank,  48  C.  C.  A.  213,  109  Fed.  48,  on  whether 
statute  of  frauds  is  available  to  defeat  liability. 

Cited  in  reference  note  in  600  A.  R.  432,  on  necessity  for  fraudulent  intent 
to  liability  of  bank  director  for  misrepresenting  its  solvency. 

Cited  in  notes  in  8  A.  S.  R.  604,  on  liability  of  directors  of  corporation  for 
misrepresenting  its  financial  condition;  48  A.  S.  R.  920,  on  liability  of  agent 
or  officer  of  corporation  to  third  persons  for  fraud  committed  or  wilful  mis- 
representations made;  85  A.  S.  R.  391,  on  liability  for  misrepresentations  ss 
to  condition  of  corporations  indirectly  made  to  complaining  party. 
When  action  for  deceit  can  be  maintained. 

Cited  in  Stuart  v.  Bank  of  SUplehurst,  67  Neb.  669,  78  N.  W.  298,  holding 
action  arises  if  representations,  made  for  whole  or  any  of  public,  are  seen  and 
relied  upon  by  any  person. 

Cited  in  notes  in  12  £.  R.  C.  296,  298,  on  what  constitutes  fraud;  23  E.  R. 
C.  461,  on  action  for  false  representations. 
Amendment  to  sustain  verdict. 

Cited  in  Newell  v.  Clark,  46  N.  J.  L.  363,  holding,  where  only  error  is 
amount  of  damages,  that  verdict  will  be  allowed  to  stand,  if  plaintiff  will 
remit  the  excess. 
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4S0  AM.  RBP.  40S,  NOLAN  t.  BIANTON,  411  N.  J.  L.  2S1. 

Privity  in  contract  essential  to  action  for  assumpsit. 

Cited  with  special  approval  in  Rhode  Island  Hospital  Trust  Co.  v.  Man- 
chester, 16  R.  I.  308,  15  Atl.  76,  holding  proof  of  relation  in  nature  of  a  trust 
and  not  a  mere  equitable  claim  is  essential. 

Cited  in  State  v.  Cook,  54  N.  J.  L.  613,  24  Atl.  758,  holding  privity  of  con- 
tract is  essential;  Westcott  v.  Sharp,  50  N.  J.  L.  392,  13  Atl.  243,  holding  same, 
but  it  may  be  either  express  or  implied. 
Assumpsit  against  one  accepting  plaintilT's  money  in  own  right. 

Cited  in  First  Baptist  Church  v.  Syms,  51  N.  J.  Eq.  363,  28  AtL  461,  hold- 
ing it  important  whether  money  was  taken  in  own  right  or  as  agent  for  an- 
other; Shultz  V.  Boyd,  152  Ind.  166,  52  N.  E.  760,  holding  beneficiary  of  life 
insurance  policy  could  not  maintain  the  action  against  one  collecting  it  in 
own  right  under  alleged  assignment. 

50  AM.  REP.  407,  PARKE»  T.  BUTTERWORTH,  411  N.  J.  L.  244. 

<:Jonclltional  new  promise  as  to  debts  barred  by  limitation. 

Cited  in  Halladay  v.  Weeks,  327  Mich.  363,  89  A.  S.  R.  478,  86  N.  W.  709, 
holding  conditional  promise  unavailable  except  on  proof  of  performance  of  the 
•condition;  State  ex  reL  Peacock  v.  Binder,  57  N.  J.  L.  374,  31  AtL  213,  on 
right  to  conditionally  acknowledge  a  barred  debt. 

Cited  in  reference  note  in  58  A.  R.  749,  on  conditional  promise  as  reviving 
•debt  barred  by  statute  of  limitations. 

Cited  in  notes  in  102  A.  S.  R.  775,  on  effect  of  conditional  promise  to  sus- 
pend running  or  remove  bar  of  limitations;  27  L.R.A.(NJ3.)    301,  on  effect  of 
promise  to  pay  "as  soon  as  he  (promissor)  can." 
When  an  admission  will  remove  bar  of  limitations. 

Cited  in  Blue  v.  Everett,  66  N.  J.  Eq.  329,  36  Atl.  960,  on  creation  of  new 
promise  by  implication  from  acknowledgment  of  simple,  barred  debt. 

Cited  in  reference  note  in  34  A.  S.  R.  721,  on  effect  of  acknowledgment  of 
debt  to  suspend  running  of  limitations. 

Cited  in  note  in  10  E.  R.  C.  176,  on  sufficiency  of  acknowledgment  to  post- 
pone running  of  statute  of  limitations. 

Distinguished  in  Stewart  v.  McFarland,  84  Iowa,  55|  60  N.  W.  221,  holding 
statute  did  not  require  both  an  admission  and  a  new  promise  to  pay. 
^— Effect  of  statute  relating  to  indorsement  of  payment  as  proof. 

Cited  in  Christopher  v.  Wilkins,  64  N.  J.  Eq.  364,  61  Atl.  728,  holding  it 
merely  requires  evidence  other  than  the  indorsement  to  take  a  case  out  of 
operation  of  limitations. 

Effect  on  limitations  of  payment  by  one  joint  promisor. 

Cited  in  notes  in  58  A.  R.  749;  65  A.  S.  R.  686;  55  A.  R.  52,— as  to  whether 
payment  by  one  joint  debtor  will  avoid  the  effect  of  statute  of  limitations  as 
to  another. 

Distinguished  in  Mason  v.  Kilcourse,  71  N.  J.  L.  472,  69  AtL  21,  where  an 
indorser  was  held  not  to  be  a  joint  or  a  several  promissor  with  a  maker* 
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50   AH.   REP.   417,   CREVEIiING   ▼.  BLOOMSBURY  NAT.   DANK,    4e 

N.  J.  li.  255. 
Rlffbts  of  holder  of  <diociu. 

Cited  in  National  Bank  ▼.  Bmmll,  70  N.  J.  L.  767,  108  A.  8.  R.  821,  60 
L.R.A.  699,  68  AtL  189,  1  A.  A  E.  Ann.  Cat.  630,  holding  Uiere  is  no  oontract 
with  bank  or  legal  right  to  exact  payment;  Harrison  ▼.  Wright,  100  Ind.  512, 
50  A.  R.  805,  holding  there  is  no  assignment  so  as  to  give  holder  a  preference 
against  creditors  of  insolvent  drawer;  Boettcher  ▼.  Colorado  Nat.  Bank,  IS 
Colo.  16,  24  Pac  682,  holding  bank  eould  only  be  made  liable  in  equity  as  trus- 
tee by  proof  of  contract  creating  a  trust 

Cited  in  reference  note  in  2  A.  S.  R.  662,  on  rights  of  holder  of  bank  check. 
—  Right  to  maintain  action  against  drawee. 

Cited  in  PuUen  ▼.  Placer  County  Bank,  138  CaL  169,  94  A.  S.  R.  19,  71  Pae. 
83,  on  absence  of  right  to  sue  bank  before  acceptance;  Cincinnati,  H.  A  D.  R. 
Co.  ▼.  Metropolitan  Nat  Bank,  64  Ohio  8t  60,  66  A.  &  R.  700,  81  L.R.A.  663^ 
42  N.  E.  700,  holding  same,  though  deposit  was  more  than  sufficient  to  pay 
the  check. 

Cited  in  reference  note  in  64  A.  S.  R.  756,  on  right  of  action  on  chedc  before 
acceptance. 

Cited  in  notes  in  96  A.  D.  188,  on  right  of  holder  of  check  to  sue;  80  A.  8.  R. 
872,  on  bank's  liability  to  holder  of  check  for  refusal  to  pay;  41  L.  ed.  U.  8. 
859,  on  liability  for  wrongful  dishonor  of  check;  3  B.  R.  C.  761,  on  liability 
of  bank  to  third  person  as  bolder  of  check. 
What  constitutes  acceptance  of  check. 

Cited  in  reference  note  in  51  A.  R.  629,  on  what  constitutes  acceptance  of 
check  by  bank. 
Check  as  assignment  of  fnnd. 

Cited  in  reference  note  in  50  A.  R.  805,  on  effect  of  banker's  chedc  on  bank 
in  another  state  as  assignment  of  fund. 

Cited  in  notes  in  19  A.  8.  R.  610,  as  to  whether  check  is  an  assignment  of 
the  fund;  10  E.  R.  C.  424,  on  bcnk  as  equitable  assignment  of  deposit 

50  AM.  RKP.  421,  MEEHAN  T.  HUDSON,  46  N.  J.  Ii.  S76. 
Rights  of  de  facto  Incumbent  to  salary  of  public  ofllce. 

Cited  in  Blore  ▼.  Union  County,  64  N.  J.  L.  262,  81  A.  8.  R.  495,  45  Atl. 
688,  holding  forcible  and  illegal  retention  of  office  did  not  give  right  to  salary 
thereof;  Chandler  ▼.  Hughes  County,  9  a  D.  24,  67  N.  W.  946,  holding  pay- 
ment by  public  to  one  with  color  of  title,  actually  in  office,  is  full  protection 
against  further  liability. 

Cited  in  reference  note  In  81  A.  8.  R.  497,  on  right  to  salary  of  public 
officer. 

Distinguished  in  Cousins  ▼.  Manchester,  67  N.  H.  229,  38  Atl.  724;  Erwin  y. 
Jersey  City,  60  N.  J.  L.  141,  64  A.  &  R.  684,  37  Aa  782,— holding  one,  be- 
coming a  de  facto  officer  without  fraud  or  dishonesty,  was  entitled  to  eompenss- 
tion. 
Effect  of  officer's  Institution  of  suit  for  salary. 

Cited  in  Jersey  City  ▼.  Erwin,  69  N.  J.  L.  282,  85  Ati.  948,  holding  It  puts 
title  of  plaintiff  in  question. 
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50  AM.  RBP.  424,  GROVB  T.  MOTT,  411  N.  J.  Ii.  328. 
Review  of  military  matters  by  the  courts. 

Cited  in  People  ex  rel.  Leo  v.  Hill,  126  N.  Y.  497,  27  N.  E.  789,  holding  order 
disbanding  company  of  militia,  not  reviewable  by  certiorari  at  instance  of  of- 
fieer  or  private;  State  ex  reL  Higdon  v.  Jelks,  138  Ala.  115,  36  So.  60;  People 
ex  rel.  Smith  v.  Roe,  61  App.  Div.  494,  64  N.  Y.  Supp.  642,— holding  mandamofr 
will  not  be  issued  to  restore  to  duty  a  suspended  officer  of  the  militia;  State 
ex  rel.  Poole  v.  Nuchols,  18  N.  D.  233,  20  LJtJ^.(N.S.)  413,  119  N.  W.  632,. 
denying  writ  of  prohibition  to  restrain  court-martial  from  trying  relator. 

Cited  in  note  in  20  L.R.A.(N.S.)  418,  on  superintending  control  of  civil 
courts  over  courts-martial. 

Distinguished  in  Smith  v.  Wanser,  68  N.  J.  L.  249,  62  Atl.  309,  holding  a 
Aeld  officer  of  militia  may  prosecute  certiorari  to  review  order  for  election,, 
which  included  persons  not  entitled  to  vote. 
Power  of  governor  to  disband  militia. 

Cited  in  note  in  23  L.RJL  610,  on  power  of  governor  to  disband  militia. 

50  AM.  REP.  4S2,  COWLEY  ▼.  SBITTH,  46  X.  J.  Ii.  SftO. 
Nature  of  fraud  in  general  in  courts  of  law. 

Cited  in  State  ex  rel.  Cummings  v.  Cass,  62  N.  J.  L.  77|  18  Atl.  972,  holding^ 
generally  that  representations  at  law  must  be  made  falsely;  State  ex  rel.  Cum- 
mings  V.  Cass,  62  N.  J.  L.  77,  18  Atl.  972;  Crosby  v.  Wells,  73  N.  J.  L.  790,  67 
Atl.  961, — holding  fraud,  affecting  right  to  rescind,  may  consist  in  knowledge- 
of  falsity  or  in  coupling  representations  with  affirmations  of  knowledge. 

Cited  in  reference  note  in  61  A.  R.  608,  on  corporate  liability  for  false  repre- 
sentations of  agent  in  sale  of  goods. 

Cited  in  notes  in  8  A.  S.  R.  606,  on  liability  of  directors  of  corporation  for 
misrepresenting  its  financial  condition;  48  A.  S.  R.  920,  on  liability  of  agent  or 
officer  of  corporation  to  third  persons  .for  fraud  committed  or  wilful  misrepresen- 
tations  made;  12  E.  R.  C.  294,  296,  on  what  constitutes  fraud. 
—  Nature  and  elements  of  deceit. 

Cited  in  Spead  v.  Tomlinson,  73  N.  H.  46,  68  L.R.A.  432,  69  Atl.  376,  holding 
allegations  and  proof  of  fraudulent  intent  as  well  as  falsity  of  representation 
essential;  Wilkins  v.  Standard  Oil  Co.  70  N.  J.  L.  449,  67  Atl.  268,  holding  a 
count  for  deceit,  not  charging  that  defendant  knew  the  representation  to  be  false, 
or  fraud  was  bad;  Steip  v.  Seguine,  66  N.  J.  L.  370,  49  Atl.  716,  holding  a 
declaration,  charging  that  defendants  falsely,  fraudently,  and  deceitfully  repre- 
sented, etc.,  was  sufficient;  Eibel  v.  Von  Fell,  63  N.  J.  L.  3,  42  Atl.  764,  holding^ 
eharge  that  defendant  knew  representations  to  be  false  unnecessary  if  repre- 
sentation was  charged  to  have  been  fraudulently  made;  Nash  v.  Minnesota  Titli^ 
Ins.  ft  T.  Co.  163  Mass.  674,  47  A.  S.  R.  489,  28  L.R.A.  763,  40  N.  E.  1039^ 
holding  mere  ignorance  or  negligence  or  stupidity  in  making  representations  will 
not  sustain  charge  of  deceit,  if  there  was  honest  intent. 

Cited  in  notes  in  18  A.  S.  R.  660,  on  knowledge  of  falsity  in  action  for  false 
representations;  18  A.  S.  R.  661,  on  intent  to  deceive  in  action  for  false  repre- 
sentations; 36  L.R.A.  422,  on  how  far  fraudulent  intent  is  necessary  to  make 
statement  as  to  credit  of  third  person  fraudulent;  7  L.R.A.(N.S.)  647,  on 
effect  of  suspicion  of  falsity  of  statement  made,  on  right  of  action  for  deceit 
by  person  injured. 

Distinguished  in  Solatimow  v.  Jersey  City,  H.  k  P.  Street  R.  Co.  70  N.  J.  L^ 
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154,  56  Atl.  235,  holding  scienter  in  defendant  need  not  be  proved  in  action  for 
breach  of  an  express  warranty. 

—  Assertions  without  actual  knowledge. 

Cited  in  State  ex  rel.  Cummings  t.  Cass,  52  N.  J.  L.  77,  18  Atl.  972,  holding 
test  is  not  so  much  in  absence  or  presence  of  an  expressed  assertion  of  personal 
knowledge  as  in  character  of  facts  asserted;  Spead  ▼.  Tomlinson,  73  N.  H.  46, 
68  L.RJ^.  432,  59  AtL  376,  holding  mere  making  of  positive  statement  as  of  own 
knowledge  in  regard  to  matter  not  susceptible  of  exact  knowledge  does  not  es- 
tablish intent;  Nash  ▼.  Rosesteel,  7  Cal.  App.  504,  94  Pac  850,  holding  that 
knowledge  of  mistake  in  inventory  it  not  imputable  to  president  in  action  against 
him  for  fraud  in  sale  of  stock. 
Actionable  false  opinions  generally. 

Cited  in  Albion  Mill.  Co.  v.  First  Nat.  Bank,  64  Neb.  116,  89  N.  W.  638,  holding 
honest  opinion  as  to  financial  worth  of  a  third  party,  based  on  information  which 
was  imparted,  does  not  create  liability  for  deceit. 

—  Opinions  or  facts  on  matters  of  special  knowledge. 

Cited  in  Conlan  v.  Roemer,  52  N.  J.  L.  53,  18  Atl.  858,  holding  an  expert  can- 
not make  a  misstatement  as  to  matters  of  which  only  experts  have  knowledge 
without  incurring  a  legel  liability;  Water  Comrs.  v.  Robbins,  82  Conn.  623,  74 
Atl.  938,  holding  that  representations  by  water  commissioners  to  contractors  as 
to  kinds  of  work  and  materials  for  reservoir  are  representations  of  fact. 

—  Intent  to  deceive  In  bank  statements. 

Cited  in  Utley  v.  Hill,  155  Mo.  232,  78  A.  S.  R.  569,  49  L.R.A.  323,  55  S.  W. 
1091,  on  nonliability  of  bank  directors  in  common  law  of  action  of  deceit  for 
statements,  made  in  honest  belief  that  they  were  true;  Mason  v.  Moore,  73  Ohio 
St.  275,  4  L.R.A.(N.S.)  597,  76  N.  £.  932,  4  A.  &  E.  Ann.  Cas.  240,  on  nonliabil- 
ity of  bank  directors  in  common  law  action  of  deceit,  unless  statements  were 
published  with  fraudulent  intent;  Kemp  v.  National  Bank,  48  C.  C.  A.  213,  109 
Fed.  48,  on  circumstances  under  which  bank  president  is  liable  for  statements 
as  to  condition  of  bank. 

Cited  in  reference  notes  in  60  A.  R.  400,  on  effect  of  untruthful  publioatiott  by 
directors  of  bank  that  its  directors  and  stockholders  are  personally  liable  for  its 
debts;  52  A.  R.  284,  on  director's  liability  for  representation  of  bank's  solveney 
to  purchaser  of  stock. 

Distinguished  in  Delano  v.  Case,  17  111.  App.  531,  holding  depositors  may  sua 
diretors  in  case  for  gross  negligence  in  allowing  insolvent  bank  to  operate. 
Fraudulent  Intent  as  a  question  for  the  jury. 

Cited  in  Haven  v.  Neal,  43  Minn.  315,  45  N.  W.  612,  holding  it  is  usually  s 
question  for  the  jury. 
Afllrmatlon  of  personal  knowledge  ms  a  gnestion  of  law  or  fact. 

Cited  in  State  ex  rel.  Cummings  v.  Cass,  52  N.  J.  L.  77,  18  Atl.  972,  holding 
question  is  scmie  times  one  of  law  but  oftener  one  of  fact. 
Inference  from  knowledge  of  falsity  of  representations. 

Cited  in  Bank  of  Atchison  County  v.  Byers,  139  Mo.  627,  41  a  W.  325;  Bald- 
win V.  Marsh,  6  Ind.  App.  533,  33  N.  W.  973,— holding  fraudulent  intent  con- 
clusively presumed. 
Distinction  as  to  fraud  in  equity  and  at  law. 

Cited  in  International  Silver  Co.  v.  William  H.  Rogers  Corp.  66  N.  J.  Eq.  119, 
57  AU.  1037,  2  A.  ft  E.  Ann.  Cas.  407;  Du  Boia  v.  Nugent^  69  N.  J.  Eq.  145, 
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60  Atl.  339;  Eibel  v.  Von  Fell,  65  N.  J.  Eq.  670,  38  Atl.  201,— holding  moral 
fraud  essential  at  law  though  not  always  bo  in  equity. 

Distinguished  in  Crane  v.  Crane,  62  N.  J.  Eq.  21,  40  Atl.  734,  holding  equity 
will  not  dissolve  a  marriage  contract  for  representation,  where  there  was  con- 
Btructive  fraud  only. 

Proof  of  fraudulent  Intent. 

Cited  in  note  in  23  L.R.A.(N.S.)  386,  on  acts  and  declarations  as  showing 
fraudulent  intent. 

60  AM.  REP.  442,  BROCKWAY  v.  MUIililN,  411  X.  J.  L.  448. 
Extent  of  agent's  authority. 

Cited  in  reference  note  in  24  A.  8.  R.  574,  on  determination  of  extent  of  agent's 
authority. 

50  AM.  REP.  445,  LITTIiE  t.  DUSENBERRY,  411  N.  J.  Ii.   1114. 
Rights,  powers  and  liabilities  of  receivers  of  railroads. 

Cited  in  Farmers*  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  67  C.  C.  A.  533,  120  Fed. 
873,  holding  receivers  of  railroad  could  contract  for  shipments  beyond  their  own 
line;  Vanderbilt  v.  Central  R.  Co.  43  N.  J.  Eq.  669,  12  Atl.  1888,  holding  receiver 
of  a  railroad  may  be  sued  in  relation  to  contracts  with  permission  of  court. 
—  liiablllty  to  suit  for  torts  or  breaches  of  dncy. 

Cited  in  Demarest  v.  Little,  47  N.  J.  L.  238,  holding  same  receiver  as  in  cited 
case  was  liable  to  a  suit  growing  out  of  same  disaster;  Powell  v.  Sherwood,  162 
Mo.  605,  63  S.  W.  485,  holding  receiver  of  a  railroad  was  liable  under  fellow 
servant  act  to  same  extent,  as  if  railroad  were  defendant;  Rouse  v.  Redinger,  1 
Kan.  App.  355,  41  Pac.  433,  holding  same  as  to  liability  under  act  relating  to 
killing  or  wounding  of  stock;  Memphis  k  C.  R.  Co.  v.  Glover,  78  Miss.  469,  29 
So.  89,  holding  receivers  of  a  railroad  were  liable  as  such  for  penalty  for  omission 
of  duty  as  to  stock  gaps  and  cattle  guards;  Fullerton  v.  Fordyce,  121  Mo.  1, 
42  A.  S.  R.  516,  25  S.  W.  687,  holding  receivers  of  railroad  liable  in  official 
capacity  for  their  own  or  employee's  negligence  to  same  extent  as  if  railroad 
were  defendant;  Patterson  v.  Central  R.  k  Bkg.  Co.  97  Ga.  152,  25  S.  E.  838 
(dissenting  opinion),  on  liability  of  receiver  of  railroad  to  suit  for  injuries 
to  employees;  Rouse  v.  Harry,  55  Kan.  589,  40  Pac.  1007,  holding  that  liability 
of  receiver  for  injury  to  employee  by  negligence  of  coemployee  is  same  as  liability 
of  railroad. 

Cited  in  notes  in  5  A.  S.  R.  315,  on  liability  of  receiver  of  railroad  for  negli- 
gent operation;  15  L.R.A.  262,  on  liability  of  receiver  of  railroad  for  personal 
injuries  or  death  caused  by  its  operation;  63  L.R.A.  232,  on  official  liability  as 
conunon  carriers  when  operating  railroads  for  torts  or  negligence  of  servant; 
63  L.R.A.  234,  on  receivers'  liability  as  public  officers  for  torts  or  negligence  of 
servants. 

Distinguished  in  Turner  y.  Cross,  88  Tex.  218,  15  L.R.A.  262,  18  S.  W.  578, 
holding  statute  did  make  receiver  of  railroad  liable  for  negligent  injury  or  death 
of  employee. 
Liability  of  municipalities  failing  in  public  duties. 

Cited  in  Waters  v.  Newark,  56  N.  J.  L.  361,  28  Atl.  717;  Jernee  v.  Monmouth 
County,  62  N.  J.  L.  553,  11  L.R.A.  416,  21  Atl.  295,— holding  generally  that 
no  action  will  lie  in  l)ehalf  of  individual,  sustaining  damage. 
Am.  Hep.  \'ol.  XIX.— 59. 
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Cited  in  note  in  S  L.R.A.  257|  on  rule  that  municipality  it  liable  only  for  it» 
own  negligence. 

Difitinguished  in  Vorrath  v.  Hoboken,  49  N.  J.  L.  285,  8  Atl.  126,  holding  stat- 
ute allowed  action  for  damage  from  raise  in  grade  of  street  where  charter  did 
not  provide  for  assessment  of  damages. 
liiablllty  of  railroads  towards  passengers. 

Cited  in  Dunn  ▼.  Pennsylvania  R.  Co.  71  N.  J.  L.  21,  58  Atl.  164,  holding  a. 
railroad  whose  passenger  was  injured  by  a  collision,  could  not  avoid  liability  by 
proving  negligence  in  a  company  using  same  tracks. 

Distinguished  in  McDonald  v.  Central  R.  Co.  72  N.  J.  L.  280,  111  A.  S.  R. 
672,  2  L.R.A.  (N.S.)  505,  62  Atl.  405,  holding  coupon  ticket,  taken  by  passenger 
with  knowledge  of  agency  relation,  did  not  fix  liability  beyond  line  of  the 
selling  company. 
Statutes  extending  liability  for  injuries  causing  death. 

Distinguished  in  Littlejohn  ▼.  Fitchburg  R.  Co.  148  Mass.  478,  2  L.R.A.  502^ 
20  N.  E.  103,  where  the  particular  statute  was  of  a  penal  nature  and  did  not 
extend  to  injuries  resulting  in  death;  Hudson  v.  Lynn  &  B.  R.  Co.  185  Mass.  510,. 
71  N.  £.  66,  on  same  point. 

60  AM.  REP.  451,  PEYSER  T.  COLE,  11  OR.  S»,  5  PAC.  520. 
Validity  of  stipulation  for  attorney's  fees  in  case  of  suit. 

Cited  in  B«m  ▼.  Kutzschan,  24  Or.  28,  32  Pac.  763,  holding  stipulation  for 
reasonable  attorney's  fee  was  binding  on  an  indorser:  Bowie  v.  Hall,  69  Md. 
433,  9  A  S.  R.  433,  1  L.R.A.  546,  16  Atl.  64,  holding  a  maker  was  bound  by  a 
stipulation  to  pay  costs  of  collection  including  attorneys  fees;  Barton  y.  Farmers 
&  M.  Nat  Bank,  122  lU.  352,  13  N.  £.  503  (affirming  21  lU.  App.  403),  holding 
a  maker  was  bound  by  a  stipulation  to  pay  a  specified  amount  as  attorney's  fees* 

Cited  in  note  in  55  A.  S.  R.  438,  440,  442,  445,  on  validity  of  stipulation  for 
attorneys'  fees. 

Distinguished  in  Balfour  v.  Davis,  14  Or.  47,  12  Pac  89;  Kimball  v.  Moir,  15 
Or.  427,  15  Pac  669;  Commercial  Nat.  Bank  v.  Davidson,  18  Or.  57,  22  Pac. 
517;  Levens  y.  Briggs,  21  Or.  333,  14  LJR.A.  188,  28  Pac.  15,— holding  stipuU- 
tion  for  a  specified  percentage  as  attorney's  fees  is  void. 

50  AH.  REP.  456,  TRUTCH  y.  BUNNELL,   11  OR.  58,  4  PAC.  588. 
Power  of  guardian  to  mortgage  ward's  estate. 

Cited  in  Conklin  v.  La  Dow,  33  Or.  354,  54  Pac.  218,  holding  guardian  could 
not  mortgage  land  of  ward  by  making  a  sham  sale,  etc;  Davidson  v.  Wampler, 
29  Mont  61,  74  Pac  82,  holding  guardian  cannot  encumber  ward's  land  or  make 
other  binding  contracts  in  absence  of  power  from  court  with  jurisdiction ;  Wilson 
V.  Hubbard,  39  Wash.  671,  82  Pac  154,  on  nonindusion  of  power  to  mortgage  in 
statutory  authority  to  sell  ward's  real  estate. 

Cited  in  reference  note  in  48  A.  S.  R.  665,  on  power  of  guardian  to  mortgage 
ward's  property. 

50  AM.  REP.  462,  MUMFORD  y.  SEWALL,  11  OR.  67,  4  PAC.  585. 
Validity  of  mortgage  tax  on  nonresidents'  mortgages. 

Cited  in  Savings  &  L.  Soc  v.  Multnomah  County,  169  U.  S.  421,  42  L.  ed.  803, 
18  Sup.  Ct.  Rep.  392  (affirming  60  Fed.  31),  holding  statute  construed  in  cited 
case  did  not  take  property  without  due  process  of  law;  Dundee  Mortg.  Trust 
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Invest.  Co.  y.  Parrish,  24  Fed.  197|  holding  various  objections  to  same  statute 
were  untenable;  Allen  v.  National  State  Bank,  92  Md.  609,  84  A.  S.  R.  517, 
52  L.RJk.  760,  48  Atl.  78;  Detroit  v.  Board  of  Assessors,  91  Mich.  78,  16  L.R.A. 
59,  61  N.  W.  787, — upholding  the  power  to  tax  mortgages  of  nonresidents  at 
place  where  property  is  situated;  Balfour  ▼.  Portland,  28  Fed.  738,  on  same 
point. 

Distinguished  in  Crawford  v.  Linn  County,  11  Or.  482,  6  Pac.  738,  holding 
statute  construed  in  cited  case  was  not  bad  as  being  unequal  taxation  or 
special  legislation;  Farmers'  Loan  &  T.  Co.  y.  Oregon  &  C.  R.  Co.  24  Fed.  407, 
holding  same  statute  was  not  bad  in  so  far  as  it  provided  that  mortgages  shall 
not  include  land  in  more  than  one  county;  Adams  y.  Colonial  &  U.  S.  Mortg.  Co. 
82  Miss.  263,  100  A.  S.  R.  633,  17  L.R.A.(N.S.)  138,  34  So.  482,  holding  in 
absence  of  express  authority  that  loans  by  nonresidents  are  not  taxable,  though 
negotiated  and  secured  by  mortgages  within  the  state. 
What  oonstltntes  a  statute  for  ralsiiiff  reyenne. 

Cited  in  Northern  Counties  Trust  y.  Sears,  30  Or.  388,  36  L.R.A.  188,  41  Pac. 
931,  holding  a  law  for  exaction  of  fees  from  litigants  which  were  used  to  pay 
salaries,  was  not  for  raising  revenue;  Twin  City  Nat.  Bank  v.  Nebeker,  3^  App. 
D.  C.  190,  holding  same  as  to  a  law  relating  to  circulation  of  national  bank 
notes  and  providing  for  a  special  tax;  Dundee  MoH^.  Trust  Invest.  Co.  v.  Parrish, 
24  Fed«  197,  holding  same  as  to  the  mortgage  tax  law,  involved  in  the  cited  case ; 
Anderson  v.  Ritterbusch,  22  Okla.  761,  98  Pac  1002,  holding  that  act  for  dis- 
covery of  property  not  listed  for  taxation  and  for  its  taxation  is  not  revenue 
law. 

Cited  in  note  in  36  L.RJ^.  190,  on  what  are  acts  for  raising  revenue  which 
must  originate  in  lower  branch  of  legislature. 
LegisIatiTe  intent  in  mortgage  tax  law. 

Cited  in  Dekum  v.  Multnomah  County,  38  Or.  263,  63  Pae.  496,  holding  intent 
was  that  debt  an4  lien  should  remain  within  state,  though  the  evidence  of  the 
debt  was  beyond  the  boundaries. 
Place  for  taxation  of  mortgages. 

Cited  in  reference  note  in  84  A.  S.  R.  624,  on  place  for  taxing  mortgages  of 
nonresidents. 

Cited  in  notes  in  62  A.  S.  R.  468;  16  LJLA.  69,  60,— on  place  at  which  mort- 
gages are  taxable. 
CondnsiTeness  of  enrolled  bill. 

Cited  in  note  in  23  L.R.A.  347,  on  conclusiveness  of  enrolled  bill. 

50  AM.  RBP.   4115,  HARRINGTON  t.  WATSON,    11   OR.    14S,   8   PAC. 

178. 
Rights  under  lease  or  grant  of  portions  of  tmilding. 

Cited  in  Hahn  ▼.  Baker  Lodge  No.  47,  21  Or.  30,  28  A.  S.  R.  723,  13  L.R.A. 
158,  27  Pac.  166,  holding  rights  under  grant  of  rooms  in  a  building  terminated 
on  their  destruction  by  fire;  Seidel  v.  Bloeser,  77  Mo.  App.  172,  holding  like 
tenancy  was  not  a  letting  of  land  for  purposes  of  a  mechanic's  lien  action; 
Uiferman  v.  Osten,  167  111.  93,  39  L.R.A.  166,  47  N.  E.  203,  holding  tenant  of 
lower  floor  of  building  was  not  lessee  of  soil  so  as  to  be  evicted  by  removal  of 
building  to  another  part  of  same  lot;  Iredale  v.  London,  16  Ont.  L.  Rep.  286, 
to  point  that  lease  of  upper  room  or  flat  in  building  passes  no  interest  in  land. 
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—  Release  of  rent  by  destruction. 

Cited  in  Holzhausen  v.  Hoskins,  115  Mo.  App.  261,  91  S.  W.  410,  holding  a 
tenant  of  a  lower  floor  and  cellar  was  not  the  party  to  maintain  forcible  entry 
and  detainer  for  cutting  away  of  wall. 

Cited  in  reference  note  in  2  A.  S.  R.  368,  on  termination  of  tenancy  by  premises 
being  destroyed  or  rendered  unfit  for  use. 

Cited  in  notes  in  94  A.  D.  662,  663,  on  effect  on  lease  of  destruction  of 
lease  hold  property;  61  A.  S.  R.  568,  671,  672;  15  E.  R.  C.  494,— on  destruction 
of  premises  as  defense  to  action  for  rent;  22  L.R.A.  613,  on  rights  of  tenant  to 
possession  of  rooms  on  destruction  of  leased  building. 

Distinguished  in  Nashville,  C.  k  St.  L.  R.  Co.  ▼.  Heikens,  112  Tenn.  378,  66 
L.R.A.  298,  76  S.  W.  1038,  holding  are  does  not  affect  interest  of  lessee,  where 
whole  building  was  leased  without  restriction. 

Disapproved   in   Wattles   v.   South   Omaha,   60   Neb.   251,   61   A.   8.  R.  654, 
36  L.R.A.  424,  69  N.  W.  785,  holding  destruction  of  substantial  portion  of  prem- 
ises by  hurricane  gave  right  to  apportionment  of  rent  in  absence  of  express 
agreement. 
Intention  as  an  element  in  oonstrnctlon  of  leases. 

Cited  in  Fuller  v.  Rose,  110  Mo.  App.  344,  86  S.  W.  931,  holding  lease  will  be 
construed  according  to  intention  and  with  reference  to  subject  matter,  etc 
Wben  act  of  forcible  detainer  can  be  maintained  against  tenant. 

Cited  in  Twiss  v.  Boehmer,  39  Or.  359,  66  Pac.  18,  holding  remedy  available 
only  where  there  is  actual  force  or  where  a  tenant  refuses  to  vacate  after 
notice  and  citing  annotation  also;  Wolfer  v.  Hurst,  47  Or.  166,  80  Pac.  419,  18 
A.  &  E.  Ann.  Cas.  725,  on  circumstances  under  which  the  force  must  be  actual. 

Cited  in  note  in  120  A.  S.  R.  34,  on  unlawful  detainer. 

Distinguished  in  Hislop  v.  Moldenhauer,  21  Or.  208,  27  Pac   1052,  holding 
a  tenant,  who  refuses  to  vacate  on  notice  after  expiration  of  term  or  refusal  to 
pay  rent,  is  deemed  to  hold  by  force. 
Appeal  from  justice's  court  in  actions  of  forcible  detainer. 

Cited  in  Wolfer  v.  Hurst,  47  Or.  156,  80  Pac  419,  18  A.  k  E.  Ann.  Cas.  725, 
sustaining  the  right  to  appeal. 

50  AM.  R£P.  470,  STATE  v.  JUSTUS,  11  OR.  178,  8  PAC.  3S7. 
Competency  of  experiments  in  evidence. 

Cited  in  Davis  v.  State,  51  Neb.  301,  70  N.  W.  984,  holding  evidence  of  experi- 
ments under  similar  conditions  competent  on  issues  as  to  possibility  of  unscrew- 
ing bolts  on  railroad  track  with  monkey  wrench;  Lake  Erie  &  W.  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  N.  E.  564,  holding  an  experiment  as  to  boots  freezing 
to  rail,  not  under  same  conditions,  was  incompetent  in  action  against  a  railroad; 
SUte  V.  Nagel,  25  R.  I.  105,  105  A.  S.  R.  864,  54  Atl.  1063,  on  circumstances 
under  which  experiments  by  nonexperts  are  competent. 
•-  Experiments  with  firearms. 

Cited  with  special  approval  in  People  v.  Soland,  6  Cal.  App.  103,  91  Pac  654, 
holding  experiments  as  to  powder  marks  on  white  paper  incompetent  on  issue 
as  to  powder  marks  on  wound,  where  eonditions  were  not  the  same. 

Cited  in  Hisler  v.  State,  52  Fla.  30,  42  So.  692,  holding  an  experiment  with 
target*  not  under  similar  conditions,  was  incompetent  on  issue  as  to  scattering 
of  shot  over  surface  of  object;  State  v.  Fletcher,  24  Or.  295,  33  Pac.  576,  hold- 
ing experiments  with  revolver,  found  on  accused,  to  show  difference  in  peoe- 
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Iration  incompetent  unless  conditions,  etc.,  were  tlie  same;  People  v.  Fiori, 
323  App.  Div.  174,  108  N.  Y.  Supp.  416,  holding  evidence  of  distance  from 
which  powder  penetrated  cloth  incompetent  on  issue  as  to  distance  from  which 
shot  was  fired  at  head;  Spires  v.  State,  50  Fla.  121,  39  So.  181,  7  A.  &  E.  Ann. 
Cas.  214,  holding  conditions  did  not  justify  an  experiment  with  gun  in  dark 
room  on  issue  as  to  whether  person  could  be  recognized  by  flash  thereof. 
Gons  as  evidence  in  murder  trial. 

Cited  in  Hansing  v.  Territory,  4  Okla.  443,  46  Pac.  509,  holding  statute  did  not 
permit  rifle  of  accused,  and  revolver  of  codefendant,  and  hat  of  deceased,  to  be 
taken  to  jury  room. 

£ffect  of  appearance  before  grand  jury  of  person  otber  than  district  at- 
torney. 

Cited  in  State  v.  Brewster,  70  Vt.  341,  42  L.RJk.  444,  40  Atl.  1037;  State 
y.  Bates,  148  Ind.  610,  48  N.  E.  2, — ^holding  use  of  stenographer  before  grand 
jury  was  not  ground  for  plea  in  abatement  in  absence  of  a  showing  of  prejudice. 

Cited  in  notes  in  12  A.  S.  R.  915,  on  secrecy  of  grand- jury  room;  28  L.R.A.  372, 
on  improper  influence  or  interference  with  grand  jury  by  other  persons  present. 

Distinguished  in  United  States  v.  Rosenthal,  121  Fed.  862,  holding  appearance 
of  special  assistant  of  attorney  general  before  a  federal  grand  jury  was  ground 
for  motion  to  quash. 

Motion  to  qnash  for  irregularities  before  grand  jury. 

Cited  in  State  v.  Kelliher,  49  Or.  77,  88  Pac.  867,  on  whether  motion  to 
quash  will  lie  for  irregularities  in  proceedings  before  grand  jury. 

Criminality  of  homicide  from  carelessness. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ferrell,  39  Ind.  App.  515,  78 
N.  £.  988  (dissenting  opinion),  on  death,  resulting  from  careless  running  of 
a  train,  as  manslaughter. 

Cited  in  notes  in  61  L.R.A.  277,  on  negligent  homicide;  61  L.R.A.  279,  on  dis- 
tinction between  difl'erent  degrees  of  negligent  homicide. 
Grounds  for  vacating  indictment. 

Cited  in  SUte  v.  Tough,  12  N.  D.  425,  96  N.  W.  1025,  liolding  that  statutory 
grounds  for  setting  aside  indictment  are  exclusive. 

50  AM.  REP.  475,  SOIiOMON  T.  BUSHNEIiL,  11  OR.  277,  8  PAC.  1177. 
Negotiability  of  warelionse  receipts. 

Cited  in  Northrop  v.  First  Nat.  Bank,  27  111.  App.  527,  holding  they  are  quasi 
negotiable  and  delivery  operates  same  as  if  property  were  transferred;  American 
Pig  Iron  Storage  Warrant  Co.  v.  Qerman,  126  Ala.  194,  85  A.  S.  R.  21,  28  So. 
603,  holding  warehouse  receipts  were  not  intended  to  confer  rights  on  holders 
prejudicial  to  one  whose  property  was  stored  without  authority. 

Cited  in  notes  in  42  A.  S.  R.  48;  85  A.  S.  R.  472;  84  A.  D.  753,— on  negotia- 
bility and  assignability  of  warehouse  receipts. 
«-  Delivery  of  receipt  as  delivery  of  property. 

Cited  in  Lewis  v.  First  Nat.  Bank,  46  Or.  182,  78  Pac.  990,  holding  title  io 
property  passed  to  pledgee  of  the  receipts  on  a  default. 

Cited  in  note  in  11  £.  R.  C.  123,  on  estoppel  of  warehouseman  by  giving  ware- 
house receipt. 

Distinguished  in  Gill  v.  Frank,  12  Or.  507,  53  A.  R.  378,  8  Pae.  764,  holding 
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•ymbolical  delivery  impossible,  where  undertaking  was  to  deliver  to  bailor  per- 
Bonalljr. 

50  AM.  RBP.   477,  NIOKIilN  T.  BETTS  SPRING  CO.   11   OR.   400,   & 

PAC.  61. 
Kffect  of  recording  as  absolute,  transfers  in  fact  mortgages. 

Cited  in  Kennard  v.  Mabry,  78  Tex.  151,  14  S.  W.  272,  holding  reoord  of  a 
deed  in  fact  a  mortgage  was  notice  of  whatever  rights  existed;    Poling  v. 
Flanagan,  41  W.  Va.  191,  23  S.  £.  685,  holding  same  as  to  record  of  a  bill  of  sale 
in  fact  a  mortgage. 
Absolute  instmments  as  mortgages. 

Cited  in  Fljnn  v.  Holmes,  145  Mich.  606,  11  L.R.A.(N.S.)  209,  108  N.  W.  685, 
holding  rights  of  a  grantor  under  a  deed  absolute  given  as  security  are  enforcible 
in  a  court  of  law;  Paeifie  Biscuit  Co.  v.  Dugger,  42  Or.  513,  70  Pac.  523,  hold- 
ing bill  of  sale  may  be  shown  to  be  a  mortgage  by  parol  evidence  where  action 
is  not  between  parties  thereto  or  where  purpose  was  collateral. 
Mortgages  to  secure  future  advances. 

Cited  in  Sabin  v.  Columbia  River  Lumber  k  Fuel  Co.  25  Or.  15,  42  A.  S.  R 
756,  34  Pac  692;  Backhaus  v.  Buells,  43  Or.  558,  73  Pac  342,— holding  a  vaUd 
mortgage  may  be  given  to  secure  future  advances. 

—  Nature  of  obligation  aasnmed. 

Cited  in  Marks  v.  Robinson,  82  Ala.  69,  2  So.  292,  on  absence  of  binding  du^ 
to  make  the  advances,  where  security  was  for  any  future  advances. 

—  Priorities  as  to  subeequent  parties. 

Cited  in  Davis  v.  Carlisle,  73  C.  C.  A.  330,  142  Fed.  106,  holding  lien  for  ^• 
tional  advances,  made  after  notice  of  a  subsequent  mortgage,  will  be  postponed. 

Cited  in  note  in  116  A.  8.  R.  693,  on  priority  of  mortgage  given  for  future 
advances  where  only  notice  of  subsequent  liens  depends  on  registry  acts. 
Parol  evidence  as  to  consideration  of  a  mortgage. 

Cited  in  Hester  v.  Qairdner,  128  Qa.  531,  58  6.  £.  165,  holding  mortgage  in 
form  of  absolute  deed,  expressing  a  certain  amount  as  a  consideration  could  be 
increased  by  parol  evidence. 
Filing  chattel  mortgage  as  a  substitute  for  possession. 

Cited  in  Union  Nat.  Bank  v.  Oium,  3  N.  D.  193,  44  A.  a  R.  533,  64  N.  W. 
1034,  holding  filing  operates  as  a  substitute 

Indexes  as  a  part  of  record. 

Distinguished  in  Advance  Thresher  Co.  t.  Esteb,  41  Or.  469,  69  Pac  447,  hold- 
ing rule  that  indexes  are  no  part  of  record  inapplicable  where  deed  was  never 
recorded. 

50  AM.  REP.  481,  HABERSHAM  T.  SEARS,  11  OR.  4S1,  5  PAC.  SOS. 
BCandamus  as  remedy  against  sheriffs  to  make  levy  and  sale. 

Cited  in  State  ex  reL  Bradley  v.  Cone,  40  Fla.  409,  74  A.  S.  R.  150,  25  So. 
279,  holding  mandamus  will  not  lie  to  compel  sale  of  real  estate,  levied  upon 
under  an  execution  upon  ordinary  money  judgment. 

Cited  in  notes  in  89  A.  D.  734,  on  mandamus  against  sheriff;  74  A.  S.  R.  153, 
on  mandamus  to  compel  issue  or  levy  of  execution. 

Distinguished  in  Armstrong  v.  Stansel,  47  Fla.  127,  36  So.  762,  holding  stat- 
ute allowed  mandamus  to  compel  levy  of  an  execution,  but  not  to  compel  a  sale  of 
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property  already  levied  upon;  Coos  Bay  R.  Co.  v.  Wieder,  26  Or.  453,  38  Pac. 
^38,  holding  claimant  under  replevin  bond  was  entitled  to  mandamus  to  compel 
return  of  property,  levied  on  under  a  second  attachment. 
Parties  entitled  to  sue  on  nndertakings  of  public  officers. 

Cited  in  Hume  v.  Kelly,  28  Or.  398,  43  Pae.  380,  holding  a  county  was  proper 
party  plaintiff  in  action  on  tax  collector's  bond,  though  it  was  taken  in  name 
•of  the  state. 

Cited  in  note  in  98  A.  S.  R.  867,  on  effect  of  liability  on  bond  on  right  to  issue 
mandamus  against  public  oflElcer. 

50  AM.  RBP.  486,  STATB  t.  WINTON,  11  OR.  456,  5  PAC.  S87. 
Power  of  coort  to  mdmit  attorney  to  practice. 

Cited  in  Ricker's  Petition,  66  N.  H.  207,  24  L.R.A.  740,  29  AtL  559,  holding 
that  courts  have  inherent  power  to  admit  women   as  attorneys,  in   absenoe 
of  written  law  to  contrary. 
Orounds  for  disbarring  attorneys. 

Cited  in  Morrison  v.  Snow,  26  Utah,  247,  72  Pac.  924,  holding  statute  was  vio- 
lated by  knowingly  making  defamatory  charges  against  judge,  though  attorney 
was  party  to  the  acti(m;  Re  O ,  73  Wis.  602,  42  N.  W.  221,  holding  that  col- 
lection and  conversion  of  client's  moneys,  in  bad  faith,  authorize  suspension  if 
not  disbarment. 

Cited  in  notes  in  95  A.  D.  334,  on  disbarment  of  attorneys;  95  A.  D.  339, 
340,  on  acts  not  constituting  sufficient  cause  for  disbarment;  19  L.R.A.(N.S.) 
415,  on  disbarment  or  suspension  of  attorney  for  withholding  client's  money  or 
property. 
Conviction  as  prerequisite  to  disbarment. 

Cited  in  Re  Smith,  73  Kan.  743,  85  Pac.  584,  holding  disbarment  may  be  had 
-without  a  conviction;  State  ex  rel.  Hartman  v.  Cadwell,  16  Mont.  119,  40  Pac. 
176,  holding  charge  or  conviction  of  crime  not  prerequisite  for  disbarment  of 
attorney;  Ex  parte  Tyler,  107  Cal.  78»  40  Pac.  33,  sustaining  power  of  court 
to  disbar  for  violation  of  professional  duties,. irrespective  of  any  civil  or  criminal 
proceedings  against  him,  under  statute  authorizing  disbarment  when  attorney 
is  shown  guilty  of  violation  of  oath  or  duties  as  attorney;  Ex  parte  Cowing, 
26  Or.  572,  38  Pac.  1090,  refusing  summarily  to  disbar  before  conviction  by  jury 
where  charge  comprises  single  criminal  act  committed  in  private  capacity,  and 
Hioubt  exists  as  to  party's  guilt. 

Cited  in  notes  in  45  A.  S.  R.  79,  as  to  whether  criminal  prosecution  must 
precede  disbarment  of  attorney;  114  A.  S.  R.  840,  on  general  power  of  courts 
to  disbar  attorneys  for  criminal  act  before  conviction;  114  A.  8.  R.  842,  on  dis- 
barment of  attorneys  before  conviction  for  crimes  committed  in  nonprofessional 
•capaeity. 
Inherent  power  to  disbar  attorneys. 

Cited  in  State  ex  rel  Johnson  v.  Oebhardt,  87  Mo.  App.  542,  holding  that  stat- 
utes and  rules  merely  regulate  court's  power  to  disbar,  instead  of  creating  it; 
Re  Snow,  27  Utah,  265,  75  Pac.  741,  holding  power  is  inherent  and  must  be 
exercised  as  a  duty  in  a  proper  case;  Re  Applicants  for  License,  143  N.  C.  1, 
10  L.R.A.(N.S.)  288,  55  8.  E.  635,  10  A.  k  E.  Ann.  Cas.  187  (dissenting  opin- 
ion),  on  inherent  nature  of  the  power  to  admit  and  to  disbar  attorneys. 

Cited  in  note  in  2  A.  S.  R.  848,  on  nature  of  power  of  court  to  disbar  attorney. 
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Civil  nature  of  proceedlnss  to  disbar  attorneys. 

Cited  in  State  ex  rel.  Kehoe  v.  McRae,  49  Fla.  380,  38  So.  605,  6  A.  ft  £.  Ann. 
Cas.  580,  bolding  accused  attorney  not  entitled  to  be  confronted  by  witnesses; 
Re  Ebbs,  150  N.  C.  44,  19  L.R.A.(N.S.)  892,  63  S.  £.  190,  17  A.  ft  K  Ann.  Cas. 
592  (dissenting  opinion),  on  civil  nature  of  proceedings  to  disbar  attorney. 

50  AH.  REP.  405,  VAN  WINKLE  v.  JOHNSON,    11   OR.   460,  5   PAC. 
029. 

Contribution  between  sureties  for  costs  of  defense. 

Cited  in  Connolly  v.  Dolan,  22  R.  I.  60,  84  A.  S.  R.  816,  46  Atl.  36,  holding 
if  defense  was  prudent  that  both  costs  and  counsel  fees  may  be  recovered. 

Cited  in  reference  note  in  67  A.  S.  R.  197,  on  contribution  between  cosureties. 

Cited  in  notes  in  10  A.  S.  R.  639,  on  right  of  surety  to  contribution;  10  A  S. 
R.  644,  on  costs  and  expenses  as  matter  for  contribution  among  sureties. 
»  Equitable  basis  of  doctrine  of  contribution. 

Cited  in  Fisher  v.  Gaither,  32  Or.  ]6J,  61  Pac.  736,  holding  it  rests  on  maxim 
that  "equality  is  equity;"  Farmers'  Nat.  Banic  v.  Snodgrass,  29  Or.  395,  54  A. 
8.  R.  797,  45  Pac.  758,  holding  mortgage  to  sureties  to  indemnify  them  from 
present  and  future  undertakings  inured  to  cosureties  in  order  of  their  priority 
in  time. 

50  AM.  REP.  400,  STATE  T.  JACKSON,  80  MO.   175. 
Laws  separating  whites  and  negroes. 

Cited  in  Berea  College  v.  Com.  123  Ky.  209,  124  A.  a  R.  344,  94  S.  W.  623,. 
13  A.  &  £.  Ann.  Cas.  337,  holding  a  substantial  part  of  an  act,  prohibiting 
institutions  of  learning,  where  both  whites  and  blacks  were  received,  was  valid. 
Power  to  regulate  marriage. 

Cited  in  State  v.  Madden,  81  Mo.  421,  upholding  a  statute  making  it  a 
misdemeanor  to  wilfully  fail  to  make  return  of  marriages  solemnized. 

Cited  in  notes  in  79  A.  S.  R.  383,  on  validity  of  marriages  between  white 
persons  and  colored  persons  of  African  descent;  2  L.R.A.(N.S.)  532,  on  legis- 
lative power  to  forbid  marriage;  2  L.R.A.(N.S.)  534,  on  legislative  power  to 
forbid  miscegenation. 

50  AM.  REP.  508,  QUIGLEY  v.  MEXICO  SOUTHERN  BANK,  SO  MO» 

280. 
Power  of  agent  receiving  a  note  for  collection. 

Cited  in  McDonald  v.  Bums,  28  C.  C.  A.  174,  55  U.  S.  App.  233,  83  Fed. 
866,  on  nonexistence  of  power  to  transfer  title  to  a  third  p^rty. 

Cited  in  note  in  27   L.RJ^.  403,  on  power  of  agents  to  indorse  negotiable 
paper. 
—  Rights  of  a  transferee  acting  in  good  faith. 

Cited  in  Allen  v.  Harris,  79  Mo.  App.  490,  holding  good  title  is  acquired 
in  case  notes  had  been   indorsed  in  blank  by   payee;    Jolley  v.   Huebler,  132 
Mo.  App.  675,  112  S.  W.  1013,  on  nonacquirement  of  good  title  in  ease  payees 
name  had  been  forged. 
Effect  of  transferring  negotiable  note  without  indorsement. 

Cited  in  Weber  v.  Orten,  91  Mo.  677,  4  S.  W.  271;  Bishop  v.  Chase,  156 
Mo.  158,  79  A.  S.  R.  515,  56  8.  W.  1080,— holding  it  is  open  to  equities. 
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— Right  of  Iransferee  to  maintain  action  In  own  name. 

Cited  in  First  Nat.  Bank  v.  Moore,  70  C.  C.  A.  89,  337  Fed.  605,  holding 
right  exists  under  code  system. 
Transfer  before  maturity  as  an  element  in  bona  tide  ownership. 

Cited  in  Ford  v.  Phillips,  83  Mo.  523,  holding  transferee  of  past  due  nego- 
tiable paper  takes  subject  to  equities. 
ConclnslTeness  of  personal  judgments. 

Cited  in  Koontz  v.  Kaufman,  31  Mo.  App.  397,  holding  only  parties  to  record 
and  their  privies  are  concluded. 
Requirements  as  to  service  of  constructive  notice. 

Cited  in  Charles  v.  Morrow,  99  Mo.  638,  12  S.  W.  903;  State  ex  lel.  Kan- 
sas City  V.  Field,  107  Mo.  445,  17  S.  W.  896;  Myers  v.  McRay,  114  Mo.  377, 
21  S.  W.  730;  Eminence  Land  &  Min.  Co.  v.  Current  River  Land  &.  Cattle 
Co.  187  Mo.  420,  86  S.  W.  145;  Hinunelberger-Harrison  Lumber  Co.  v.  Ke^er, 
217  Mo.  522,  117  S.  W.  42;  SUte  ex  reL  Wheat  v.  Horine,  63  Mo.  App. 
], — ^holding  exact  compliance  with  provisions  of  statute  essential;  Harness 
v.  Cravens,  126  Mo.  233,  28  S.  W.  971,  holding  procedure  not  in  accordance 
with  statute  did  not  give  jurisdiction. 
When  alRdavlts  can  be  made  by  agents. 

Cited  in  Hinkle  v.  Lovelace,  204  Mo.  208,  11  L.R.A.(N.S.)  730,  102  S.  W. 
1015,  11  A.  &  E.  Ann.  Cas.  794,  holding  affidavit,  supporting  petition  for 
divorce,  must  be  made  by  the  plaintiff;  Raming  v.  Metropolitan  Street  R. 
Co.  157  Mo.  477,  50  S.  W.  791,  on  circumstances  under  which  affidavits  must 
be  made  by  plaintiff  himself. 

50  AM.  REP.  505,  HEATH  T.  OOSLIN,  80  MO.  310. 
Liability  of  associates  on  contract  for  society. 

Cited  in  Phoenix  Ins.  Co.  v.  Burkett,  72  Mo.  App.  1,  holding  agents  of  vol- 
untary association  for  religious  or  eleemosynary  purposes  are  personally  lia- 
ble on  notes  given  for  the  association;  Winona  Lumber  Co.  v.  Church,  6  S.  D. 
498,  62  N.  W.  107,  holding  personal  liability  created  in  case  of  contracts  entered 
into  in  behalf  of  a  voluntary  association  for  trotting  purposes;  Meriwether 
V.  Atkin,  137  Mo.  App.  32,  119  S.  W.  36,  holding  that  president  of  lodge  of 
Eagles  is  not  liable  upon  lease  made  by  lodge  in  his  absence. 

Cited  in  notes  in  17  L.RJk.  204;  3  A.  S.  R.  42,--on  individual  liability  of 
members  of  voluntary  association. 
Liability  of  associates  abortively  attempting  to  contract  as  corporation. 

Cited  with  special  approval  in  Queen  City  Furniture  &  Carpet  Co.  v.  Craw- 
ford, 127  Mo.  356,  30  S.  W.  163,  holding  persons,  associated  to  form  a  corpo- 
ration but  contracting  with  third  persons  in  advance  of  such  formation,  creat- 
ed a  personal  liability. 

Cited  in  Glenn  v.  Bergmann,  20  Mo.  App.  343,  holding  persons,  entering 
into  contract  in  name  of  a  corporation  without  a  legal  existence,  create  a 
personal  liability. 

Cited  in  note  in  12  L.R.A.  366,  on  individual  liability  on  contracts  in  name 
of  corporation  having  no  legal  existence. 
Personal  liability  of  agent  failing  to  bind  a  principal. 

Cited  in  Potter  v.  Bassett,  35  Mo.  App.  417,  holding  personal  liability  creat- 
ed in  case  of  agent's  failure  to  show  a  responsible  principal:  Ziegler  v.  Fallon, 
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28  Mo.  App.  295,  holding  same,  though  language  of  contract  may  disclose  fact 
of  agency  for  another;  Riflfe  v.  Procter,  99  Mo.  App.  601,  74  S.  W.  409,  holding 
personal  liability  created  in  case  of  contract  in  own  name  or  as  agent,  when 
principal  is  incapable  of  contracting  or  is  irresponsible;  Codding  v.  Munson. 
52  Neb.  680,  66  A.  S.  R.  524,  72  N.  W.  846,  holding  rule  that  agent,  acting 
for  principal  without  legal  status,  creates  a  personal  liability  inapplicable 
where  intention  was  not  to  charge  agent. 

Cited  in  reference  note  in  66  A.  S.  R.  527,  on  liability  of  agent  on  contracts. 
WaiTer  of  objections  by  trial  of  case  on  theories  not  pleaded. 

Cited  in  Thompson  v.  Wooldridge,  102  Mo.  605,  15  S.  W.  76,  holding  failure 
to  file  a  reply  cannot  be  raised  on  appeal  where  trial  was  had  on  theory  that 
reply  had  been  filed;  Reed  ▼.  Bott»  100  Mo.  62,  14  S.  W.  1080  (dissenting  opin- 
ion), on  same  point;  Roden  v.  Helm,  102  Mo.  71,  90  S.  W.  708,  holding  like 
objection  should  be  raised  by  motion  for  judgment  on  answer  before  trial  be- 
gins; Epperson  v.  Postal  Teleg.  Cable  Co.  155  Mo.  346,  60  8.  W.  795,  holding 
an  employee  trying  case  on  theory  that  he  must  prove  nonsssnmption  of  risk, 
•cannot,  on  appeal,  first  object  Uiat  assumption  had  not  been  pleaded. 

SO  AM.  KEP.  610,  BURKB  T.  ADAMS,   80  MO.  604. 
Rights  of  alien  In  realty. 

Cited  in  notes  in  12  L.RJ^.  532,  on  disabilities  of  alienage  which  may  result 
in  escheat;  31  L.R.A.  151,  on  effect  of  state  legislation  on  inheritance  through 
aliens. 
Recordlnir  of  Instruments  as  erldenoe  of  a  dellrery. 

Cited  in  Colee  ▼.  Colee,  122  Ind.  100,  17  A.  8.  R.  346,  23  N.  E.  687,  holding 
generally  that  execution  of  deed  by  parent  to  one  not  sui  juris,  and  placing  it 
on  record,  will  be  deemed  a  delivery;  Knoche  v.  P^rry,  90  Mo.  App.  483, 
holding  execution,  acknowledgment,  and  recording  of  bill  of  sale,  is  evidence 
of  a  delivery  and  may  establish  it  as  a  fact;  Chambers  v.  Chambers,  227  Mo. 
262,  137  A.  8.  R.  567,  127  S.  W.  86,  holding  that  record  of  deed  by  grantor 
is  presumptive  evidence  of  delivery. 

Cited  in  reference  note  in  2  A.  8.  R.  73,  on  recording  as  evidence  of  delivery 
of  deed. 

Cited  in  notes  in  31  A.  8.  R.  918;  53  A.  8.  R.  648, — on  recording  deed  as 
•delivery;  5  L.RJL  121,  on  registration  as  evidence  of  delivery  of  deed;  54  L.RJI. 
■884,  on  recording  of  deed  or  delivery  for  record. 

Distinguished  in  Cravens  v.  Rossiter,  116  Mo.  338,  38  A.  8.  R.  606,  22  8.  W. 
736,  holding  delivery  of  deed  to  recorder,  without  notice  to  grantee,  does  not 
operate  as  a  delivery. 
"What  constitutes  delivery  of  deeds. 

Cited  in  Standiford  v.  8tandiford,  97  Mo.  231,  3  L.RJL  299,  10  8.  W.  836, 
holding  after  signing,  sealing,  and  acknowledging  that  any  disposition  clearly 
showing  intent  to  pass  title  is  sufficient. 

Cited  in  notes  in  58  A.  R.  289,  as  to  what  delivery  is  necessary  to  constitute 
valid  deed;  1  A.  8.  R.  243;  8  E.  R.  C.  587,— on  sufficiency  of  deliveiy  of  deed. 
~  Delivery  through  third  person. 

Cited  in  White  v.  PoUock,  117  Mo.  467,  38  A.  8.  R.  671,  22  N.  W.  1077; 
Sneathen  v.  Sneathen,  104  Mo.  201,  24  A.  8.  R.  326,  16  8.  W.  497,— holding  full 
surrender  of  control  and  intent  to  pass  title  essential  in  case  of  delivery  to  a 
third  person  for  benefit  of  grantee;   Marshall  v.  Hartzfelt,  98  Mo.  App.  178, 
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71  S.  W.  1061;  Williams  ▼.  Latham,  113  Mo.  165,  20  S.  W.  99,— holding  an 
.abeolute  delivery  to  third  person  for  grantee  was  effective,  though  not  consum- 
mated until  alter  grantor's  death;  Cook  v.  Newby,  213  Mo.  471,  112  S.  W.  272, 
holding  an  absolute  delivery  to  third  person  to  be  given  to  grantee  at  grantor's 
•death  was  irrevocable  after  grantee's  acceptance;  Coulson  v.  Coulson,  180  Mo. 
709,  79  S.  W.  473,  holding  signing,  sealing,  and  acknowledgment  of  deed  in 
presence  of  infant  beneficiary  and  delivery  to  notary  to  send  to  recorder 
showed  intent  to  deliver. 
Knowledge,  intent  and  reliance  in  estoppel  in  pais. 

Cited  in  Garesche  v.  Levering  Invest.  Co.  146  Mo.  436,  46  L.R.A.  232,  48 
8.  W.  653,  holding  knowledge  of  facts  and  legal  rights,  and  damage  to  party 
invoking  the  doctrine,  are  essential;  St.  Louis  Safe  Deposit  &  Sav.  Bank  t. 
Kennett,  101  Mo.  App.  370,  74  8.  W.  474,  holding  generally  that  there  must 
have  been  a  knowledge  of  legal  rights  and  a  reliance  on  acts  or  in  action  in 
<]uestion;  Tennent  v.  Union  Central  L.  Ins.  Co.  133  Mo.  App.  345,  112  S.  W. 
764;  Foley  v.  Boulware,  86  Mo.  App.  674,— holding  knowledge  of  rights  essen- 
tial to  an  estoppel  based  on  mere  acquiescenoe;  Baker  v.  Molnturff,  49  Mo. 
App.  505;  Brinkerhoff-Harris  Trust  &  Sav.  Co.  v.  Horn,  83  Mo.  App.  114, — 
holding  for  act  to  operate  as  an  estoppel  that  there  must  be  an  intent  that 
it  should  have  been  acted  upon  and  a  resultant  damage;  Ford  v.  Fellows,  34 
Mo.  App.  630,  holding  an  instruction  was  bad  in  not  stating  necessity  of  in- 
tent and  a  reliance  on  conduct  in  question;  Smith  v.  Brown,  4  Aris.  358,  42 
Pac  949,  holding  plain  misrepresentation  or  concealment  of  material  fact 
with  intent  that  it  should  be  acted  upon  and  a  reliance  thereon  are  essential 
to  estoppel  by  conduct;  Hector  v.  Warren,  225  Mo.  255,  124  8.  W.  1119  (dis- 
■senting  opinion),  on  elements  of  estoppel  in  pais;  School  Dist.  v.  Green,  134 
Mo.  App.  421,  114  S.  W.  578,  holding  that  sureties  on  builder's  bond  are  not 
•estopped  to  assert  their  nonliability  by  appropriation  of  some  of  building 
material. 

Cited  in  note  in  11  E.  R.  C.  103,  on  estoppel  in  pais  by  conduct  deceiving 
another  to  his  injury. 
^-Necessity  of  mutuality. 

Cited  in  Crockett  v.  Althouse,  35  Mo.  App.  404,  holding  estoppel  would  be 
impossible  in  ease  of  ooveture  or  insanity. 
Essential  elements  in  adverse  possession. 

Cited  in  notes  in  15  L.R.A.(N.S.)    1190,  on  essential  elements  in   adverse 
possession;  15  L.R.A.(N.S.)   1197,  on  exclusiveness  as  essential  eleoient  in  ad- 
Terse  possession;  15  L.R.A.(N.S.)   1209,  on  claim  of  right  as  essential  element 
in  adverse  possession. 
l^Hio  may  object  to  fraudulent  conveyance. 

Cited  in  note  in  3  A.  8.  R.  739,  on  grantee's  right  to  lay  claim  to  property 
on  ground  that  conveyance  to  him  was  in  fraud  of  creditors. 

50  AH.  REP.  512,  IjBGO  v.  DUNLEAVT,  80  HO.  558. 
T¥hen  words  are  libelous  per  se. 

Cited  in  Ferguson  v.  Evening  Chronicle  Pub.  Co.  72  Mo.  App.  462,  holding 
a  charge  that  one  was  a  member  of  ''a  quartette  of  gamblers,"  etc.,  was  action- 
able per  se;  Minter  v.  Bradstreet  Co.  174  Mo.  444,  73  S.  W.  668,  holding  a 
mercantile  report  "the  opinion  is  expressed  that  a  local  bank  has  been  secured" 
was  actionable  per  se;   Hermann  v.  Bradstreet  Co.  19  Mo.  App.  227,  holding 
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saiue  as  to  report  "St.  Joseph — Joseph  Hermann,  brick  maker,  is  in  the  hands 
of  the  sheriff;"  Mitchell  v.  Bradstreet  Co.  116  Mo.  226.  38  A.  S.  R.  592,  2Q 
L.R.A.  138,  22  S.  W.  358,  holding  same  as  to  a  report  **Mitchell  and  Com- 
pany, assigned;"  Spurlock  ▼.  Lombard  Invest.  Co.  59  Mo.  App.  225,  holding 
an  advertisement  in  newspaper  of  a  trustee's  sale  was  not  actionable  in  favor 
of  grantor;  Baldwin  v.  Walser,  41  Mo.  App.  243,  holding  giving  of  notice  of 
dissolution  of  partnership  by  one,  not  a  member  thereof,  was  not  actionable 
per  se;  Cook  v.  Globe  Printing  Co.  227  Mo.  471,  127  S.  W.  332  (dissenting 
opinion),  on   publication  that  plaintiff  made   false  affidavit. 

Cited  in  note  in  9  L.RJk.  621,  defining  "libel  and  slander." 
Pleading  in  libel  for  words  not  actionable  per  se. 

Cited  in  Baldwin  v.  Walser,  41  Mo.  App.  243,  holding  preliminary  averments, 
showing  extrinsic  facts  from  which  libel  results,  are  essential;  Ukman  v.  Daily 
Record  Co.  189  Mo.  378,  88  S.  W.  60,  holding  same,  and  that  libekras  charge 
should  be  connected  with  the  facts  by  an  innuendo. 
Proof  of  extrinsic  facta  as  to  words  not  actionable  per  se. 

Cited  in  Wood  v.  Hilbish,  23  Mo.  App.  389,  holding  facts  must  be  proved 
as  averred  in  action  for  slander. 

50  AM.  RJEIP.   517,  GALVfiSTON  ▼.   P08NAIN8KY,    t%  TBX.    IIS. 
Municipal  liability  as  to  acts  undertaken  for  benefit  of  local  public 

Referred  to  as  a  leading  case  in  Lenzen  ▼.  New  Brannfels,  13  Tex.  Civ.  App. 
335,  35  8.  W.  341,  holding  city  voluntarily  operating  waterworks  for  advan- 
tage and  gain  under  a  general  law,  was  liable  for  lack  of  water  for  fire  pur- 
poses. 

Cited  with  special  approval  in  Brown  v.  Salt  Lake  City,  33  Utah,  222,  126 
A.  8.  R.  828,  14  L.R.A.(N.8.)  619,  93  Pac  570,  14  A.  &  E.  Ann.  Cas.  1004, 
holding  a  city  voluntarily  operating  water  system  for  profit,  was  liable  for 
injuries  received  from  failure  to  guard  a  conduit. 

Cited  in  Ysleta  v.  Babbitt,  8  Tex.  Civ.  App.  432,  28  a  W.  702,  holding  city 
voluntarily  undertaking  to  furnish  water  for  irrigation  purposes,  was  liable  in 
tort  for  wrongful  withholding  of  water;  Orstrom  v.  8an  Antonio,  94  Tex. 
523,  62  8.  W.  909,  holding  a  city  was  liable  for  acts  of  <^Bcers  in  using 
premises  as  a  way  for  hauling  of  garbage  for  benefit  of  city;  Greenwood  v. 
Westport,  63  Conn.  587,  60  Fed.  560,  holding  town  voluntarily  assuming  opera- 
tion of  a  drawbridge  as  a  part  of  highway,  was  liable  for  negligent  operation. 
~  Liability  In  reference  to  highways. 

Followed  in  Galveston  v.  Barbour,  62  Tex.  172,  50  A.  R.  519,  holding  mu- 
nicipality liable  for  injury  caused  by  defective  sidewalk. 

Cited  with  special  approval  in  Klein  v.  Dallas,  71  Tex.  280,  8  8.  W.  90, 
holding  a  city  was  bound  to  a  faithful  exercise  of  charter  power  as  to  public 
highways;  Conner  v.  Nevada,  188  Mo.  148,  107  A.  8.  R.  314,  86  8.  W.  256, 
holding  liability  of  a  city  for  allowing  streets  to  remain  out  of  repair  is  one 
imposed  by  law. 

Cited  in  Greensboro  v.  McGibbony,  93  Ga.  672,  20  b.  £.  37,  holding  a  city  was 
liable  for  failure  to  repair  bridge,  even  in  absence  of  express  provisions  of 
law;  Jacksonville  v.  8mith,  24  C.  C.  A.  97,  41  A.  8.  App.  657,  78  Fed.  292, 
•holding  same  as  to  liability  for  defective  crossing  in  street;  Phillips  v.  Dallas. 
3  Tex.  App.  Civ.  Cas.  (Willson)  358,  holding  a  city  was  liable  for  mere  negli- 
gence  in  not  repairing  a  bridge  on  ground  of  constructive  notice;    White  v. 
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San  Antonio,  04  Tex.  313,  60  S.  W.  426,  on  liability  of  cities  for  n^ligence  as 
to  opening  and  maintaining  of  streets;  Chope  v.  Eureka,  78  Cal.  588,  12  A. 
S.  R.  113,  4  L.R.A.  325,  21  Pac.  364  (dissenting  opinion),  on  liability  of  cities 
for  obstructions,  placed  in  street  by  direct  act. 

Cited  in  notes  in  108  A.  S.  R.  149,  on  distinction  between  cities,  counties, 
and  towns  respecting  their  liability  for  acts  of  officers  or  agents  in  respect 
to  streets  and  other  public  places;  108  A.  S.  R.  152,  on  liability  of  municipal 
corporations  for  injuries  from  defective  public  places;  108  A.  S.  R.  161,  on 
municipal  liability  for  injuries  from  defective  public  places  where  act  of 
-constructing  or  repairing  public  ways  or  places  has  been  voluntarily  assumed; 
61  L.  R.  A.  706,  on  municipal  liability  for  open  drains  making  highway  un- 
safe; 20  L.R.A.(N.S.)  620,  738,  on  liability  of  municipality  for  defects  or 
obstructions  in  streets. 

Distinguished  in  Williams  v.  Galveston,  41  Tex.  Civ.  App.  63,  90  S.  W.  505, 
where  charter  of  city  exempted  from  liability  for  negligence  as  to  repair  of 
streets;  Austin  v.  Ritz,  72  Tex.  391,  9  S.  W.  884,  holding  rule  as  to  liability 
of  city  for  defects  in  streets  applies  only  incase  street  was  open  and  used  by 
public;  Greenville  v.  Britton,  19  Tex.  Civ.  App.  79,  45  S.  W.  970,  holding  a  city 
not  abating  water  station  in  street  without  its  consent,  not  liable  to  abut- 
ter for  injury  from  escape  of  water. 
Municipal  liability  as  to  gOTemmental  duties. 

Cited  with  special  approval  in  Bates  v.  Houston,  14  Tex.  Civ:  App.  287,  37 
8.  W.  383,  holding  city  not  liable  for  wrongful  quarantine  by  health  officers  in 
an  alleged  small-pox  case. 

Cited  in  Whitfield  v.  Paris,  84  Tex.  431,  31  A.  S.  R.  69,  15  L.R.A.  783,  19 
S.  W.  566,  holding  a  city  was  not  liable  for  negligence  of  officers  in  enforcing 
ordinance  as  to  dogs  at  large;  Givens  v.  Paris,  5  Tex.  Civ.  App.  706,  24  8.  W. 
974,  holding  a  city  not  liable  for  negligence  of  a  policeman,  specially  appointed 
to  enforce  ordinance  as  to  stock  running  at  large;  Rusher  v.  Dallas,  83  Tex. 
151,  18  S.  W.  333,  holding  a  city  not  liable  for  wrongful  arrest  by  a  policeman, 
retained  with  knowledge  of  his  unfitness;  McFadin  v.  San  Antonio,  22  Tex. 
Civ.  App.  140,  54  S.  W.  48,  holding  city  not  liable  for  plaintiff's  arrest  under 
void  ordinance  as  a  suspicious  character,  and  motives  of  mayor  and  city  coun- 
cil were  immaterial;  Moynihan  v.  Todd,  188  Mass.  301,  108  A.  S.  R.  473, 
74  N.  E.  367,  on  nonliability  of  agency  of  government  or  public  officer  for 
failure  to  perform  a  duty  imposed  solely  for  benefit  of  public. 

Cited  in  notes  in  30  A.  S.  R.  378,  on  municipal  liability  for  negligence  and 
other  misconduct  of  officers  and  agents  with  respect  to  municipal  duties  only; 
44  L.R.A.  796,  on  municipal  liability  for  false  imprisonment  and  unlawful 
arrest;  1  L.R.A.(N.S.)  665,  667,  on  distinction  between  private  and  public 
functions  of  municipalities;  1  E.  R.  C.  622,  on  liability  of  municipal  corpora- 
tion neglecting  to  perform  duty  imposed  by  charter. 
Distinction  between  liability  of  municipal  and  quasi  public  corporations. 

Cited  with  special  approval  in  Vail  v.  Amenia,  4  N.  D.  239,  69  N.  W.  1092, 
holding  town  not  liable  for  defects  in  highway  in  absence  of  express  statute. 

Cited  in  Williams  v.  Kearny  County,  61  Kan.  708,  60  Pac.  1046,  on  distinc- 
tion between  liabilities  of  municipal  and  quasi-public  corporations. 
lilablllty  of  couiuics  to  suits  in  general. 

Cited  in  Sherman  v.  Shobe,  94  Tex.   126,  86  A.  8.  R.  825,  68  8.  W.  049; 
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Herring-Hall-Manrin  Co.  v.  Bexar  County,   16  Tex.  Civ.  App.   673,  40  S.  W. 
145, — holding  statute  did  not  allow  a  county  to  be  garnished. 
^lilabillty  In  reference  to  highways. 

Cited  in  Heigel  y.  Wichita  County,  84  Tex.  392,  31  A.  8.  R.  63,  10  S.  W.  502, 
holdng  neither  common  law  nor  statute  allowed  action  for  injuries  from  a  de- 
fective bridge. 
Liability  of  cities  as  affected  by  nature  of  Uw  of  incorporaUon. 

Referred  to  as  a  leading  case  in  Shanewerk  v.  Ft.  Worth,  11  Tex.  Civ.  App. 
271,  32  S.  W.  918,  holding  city,  whether  acting  under  general  law  or  q»eeiai 
act»  not  liable  to  one  fireman  for  negligent  employment  of  another  one. 

Cited  in  Baugus  ▼.  Atlanta,  74  Tex.  629,  12  8.  W.  750,  holding  cities  or 
towns,  incorporated  under  general  laws,  are  as  mueh  liable  for  defects  in  side- 
'walks  as  if  incorporated  by  special  act. 
ExcessiTeness  of  verdicts  in  personal  injury  cases. 

Cited  in  Galveston,  H.  &  8.  A.  R.  Co.  v.  Porfert,  72  Tex.  344,  10  &  W.  207, 
holding  a  verdict  of  $14,167.00  not  excessive;  Gulf,  G.  &  8.  F.  R.  Co.  v.  Silli- 
phant,  70  Tea.  623,  8  8.  W.  673,  holding  same  as  to  verdict  of  $10,000.00. 
Proximate  cause  of  injury. 

Cited  in  reference  note  in  2  A.  8.  R.  608,  676,  on  what  negligence  is  proxi- 
mate cause  of  injury. 

Cited  in  notes  in  62  A.  R.  164,  on  neeessity  that  negligence  be  proximate 
cause  of  injury  to  give  right  of  action  for  damages;  60  A.  R.  674,  on  negli- 
gence as  proximate  cause  of  injury;  36  A.  8.  R.  810,  on  necessity  of  being 
able  to  foresee  precise  from  of  injury  to  raise  liability. 

60  AM.  REP.  51t,  GALVESTON  ▼.  BARBOUR,  62  TEX.   172. 
Declarations  competent  as  part  of  res  gestss  of  accident  or  hurt. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Moore,  24  Tex.  Ov.  App.  489,  59  S.  W. 
282,  holding  declarations  of  deceased  as  to  cause  of  accident,  made  immediately 
after  return  to  consciousness,  were  competent;  Washington  &  G.  R.  Co.  v. 
McLane,  11  App.  D.  C.  220;  International  &  G.  N.  R.  Co.  v.  Anderson,  82 
Tex.  616,  27  A.  8.  R.  902,  17  8.  W.  1039,— holding  declarations  made  at  place 
of  accident  and  within  a  few  minutes  after  it  occurred  and  while  pain  existed 
were  competent;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind.  566,  9  A.  S. 
R.  883,  2  L.R.A.  620,  19  N.  £.  453,  holding  declarations,  made  at  place  of 
accident^  and  within  two  minutes  after  it  occurred,  were  ccnnpetent;  Kenney 
V.  8tate,  (Tex.  Crim.  /pp.),  66  L.R.A.  316,  79  8.  W.  817,  holding  spontaneous 
declarations  shortly  after  commission  of  rspe,  but  proximate  thereto,  were 
competent;  Malone  v.  Texas  A  P.  R.  Co.  49  Tex.  Civ.  App.  898,  109  8.  W. 
430,  holding  that  account  given  by  plaintiff  ten  minutes  after  accident  is  not 
admissible. 

Cited  in  reference  notes  in  60  A.  R.  583,  on  competency  of  declarations  of 
victim  soon  after  robbery  as  res  gests;  2  A.  8.  R.  39,  on  admissibility  of 
statements  of  plaintiff  as  to  his  injuries  in  action  for  damages;  3  A.  8.  R> 
240,  on  admissibility  as  part  of  res  gests  of  declarations  of  person  injured. 

Cited  in  notes  in  95  A.  D.  65,  on  declarations  inadmissible  as  part  of  res 
gest«,  if  premeditated  and  not  spontaneous;  53  A.  R.  364,  838;  58  A.  R.  184, 
-*^  to  when  declarations  are  part  of  the  res  gcstip;  II  E.  R.  C.  292,  on  the 
doctrine  of  res  gest«. 


Digitized 


by  Google 


943  NOTES  ON  AMERICAN  REPORTS.  [617-519 

Distinguished  in  Metropolitan  R.  Co.  y.  Collins,  1  App.  D.  C.  383,  holding 
certain  declarations  of  a  transfer  agent  were  incompetent  in  action  for  sudden 
starting  of  car. 

—  In  actions  for  injuries  froni  defective  highways. 

Cited  in  Schillinger  v.  Verona,  88  Wis.  317,  60  N.  W.  272,  holding  in  action 
for  injuries  from  a  bridge  that  witness  could  not  testify  that,  on  next  morning 
plaintiff  pointed  out  place  of  injury. 
laability  of  municipalities  under  general  incorporation  act. 

Cited  in  Baugus  v.  Atlanta,  74  Tex.  629,  12  S.  W.  750,  holding  a  city  or 
town,  incorporated  under  general  laws,  is  as  much  liable  as  if  incorporated 
by  special  act 

Cited  in  note  in  20  L.R.A.(N.S.)   520,  606,  765,  on  liability  of  municipality 
for  defects  or  obstructions  in  streets. 
Bight  of  parents  of  injured  child  to  recover  for  mental  suffering. 

Cited  in  Prescott  y.  Robinson,  74  N.  H.  460,  124  A.  S.  R.  087,  17  L.R.A. 
(N.S.)  594,  69  Atl.  622,  holding  a  pregnant  mother  injured  by  highway  col- 
lision, cannot  recoyer,  in  action  of  case,  for  anxiety,  etc.,  after  bivth  of  de- 
formed child. 

Cited   in   notes  in   2  L.R.A.(N.S.)    000,  on  mental   suffering  hi  parent   a» 
element  of  damages  in  action  for  death  of  child;  7  L.R.A.(N.S.)   510,  on  par- 
ent's mental  anguish  as  element  of  damages  at  common  law  for  personal  tort 
to  minor  child. 
Measure  of  recoyery  in  actions  for  death  of  relatiyes. 

Cited  in  International  &  G.  N.  R.  Co.  y.  Kuehn,  2  Tex.  Ciy.  App.  210,  21 
S.  W.  58,  holding  minor  childs'  recoyery  for  death  of  parent  is  pecuniary^ 
benefit  reasonably  to  haye  been  expected  during  probable  period  of  life;  In- 
ternational &  G.  N.  R.  Co.  y.  McVey,  90  Tex.  28,  87  S.  W.  328,  holding  same 
as  to  recoyery  by  widow  and  her  children;  Merchants  &  P.  Oil  Co.  y.  Burns, 
06  Tex.  573,  74  8.  W.  758,  holding  in  action  by  a  widow,  that  statute  intended 
damages,  as  a  present  payment,  to  be  a  fair  compensation  for  pecuniary  losses. 
~  As  to  action  by  parents  for  death  of  children. 

Cited  in  Missouri  P.  R.  Co.  y.  Lee,  70  Tex.  406,  7  S.  W.  857,  holding  true 
measure  is  a  sum  equal  to  pecuniary  benefit  reasopably  to  haye  been  expected,, 
if  child  had  not  died;  Freeman  y.  Carter,  28  Tex.  Civ.  App.  571,  67  S.  W. 
537;  St.  Louis  S.  W.  R.  Co.  y.  Shiflet,  37  Tex.  Ciy.  App.  541,  84  8.  W.  247,— 
holding  a  charge  that  damages  should  be  assessed  according  to  present  money 
value  of  aid  reasonably  to  have  been  expected  was  not  error;  Anderson  v. 
Great  Northern  R.  Co.  15  Idaho,  513,  90  Pac.  91,  holding  that  loss  of  compan- 
ionship is  element  of  damage  in  action,  for  death  of  child. 

Distinguished   in   Ft.   Worth  &  D.  City   R.   Co.  v.  Morrison,   93   Tex.  527,^ 
56  8.  W.  745,  holding  it  error  to  charge  that  amount  of  contributions  and 
not  their  reasonable  value  could  be  recovered. 
Statutory  actions  for  death  caused  by  negliii^ence,  etc. 

Distinguished  in  Hendrick  v.  Walton,  60  Tex.  192,  6  8.  W.  749,  holding 
persons,  not  specified  in  first  section  of  act,  are  only  liable  for  their  own  im- 
mediate acts. 
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50  AM.  REP.  521,  SCHNEIDER  t.  SANSON,  62  TEX.  201. 
Extent  of  one  co-partner's  power  to  alienate  property. 

Cited  in  Barker  v.  Abbott,  2  Tex.  Civ.  App.  147,  21  8.  W.  72,  holding  one 
partner  may  give  consent  to  an  attachment  so  as  to  prefer  creditor  provided 
there  was  no  intent  to  injure  the  other  partner;  Keller  v.  Smith,  20  Tex. 
Civ.  App.  314,  49  S.  W.  263,  holding  one  partner  in  full  charge  of  firm  affairs, 
may,  if  no  fraud  is  shown,  execute  deed  of  trust  to  firm  creditors  without  assent 
of  copartners. 

Distinguished  in  Huey  v.  Fish,  15  Tex.  Civ.  App.  455,  40  8.  W.  29,  holding 
one  partner,  in  non trading  firm  could  not  mortgage  all  the  assets  in  frand  of 
other  partners  or  nonpreferred  creditors  so  as  to  practically  end  the  business. 
Validity  of  Sunday  contracts. 

Cited  in  Beham  v.  Ohio,  75  Tex.  87,  12  8.  W.  996,  holding  they  are  valid, 
when  not  made  in  course  of  business  prohibited  on  that  day  by  statutory  law; 
Rodman  v.  Robinson,  134  N.  C.  503,  101  A.  S.  R.  877,  65  L.R.A.  682,  47  S.  E. 
19,  holding  statute  did  not  invalidate  contracts,  not  done  as  a  part  of  usual 
business  or  calling. 

Distinguished  in  Bland  v.  Brookshire,  3  Tex.  App.  Civ.  Cas.    (Willson),  539, 
where  contract  was  not  completed  and  executed  on  Sunday. 
Power  to  prefer  creditors. 

Cited  in  Gamble  v.  Talbot,  2  Tex.  App.  Civ.  Cas.  (Willson),  639;  Numsen 
V.  Ellis,  3  Tex.  App.  Civ.  Cas.  (Willson),  170;  Edwards  v.  Dickson,  66  Tex. 
613,  2  8.  W.  718, — ^holding  creditor  may  purchase  of  debtor  in  failing  cir- 
cumstances sufficient  property  to  pay  debt,  though  other  creditors  are  hindered 
or  delayed;  Ellis  v.  Valentine,  65  Tex.  532,  holding  various  charges  on  sub- 
ject of  preferences  were  improperly  given  and  refused. 

50  AM.  REP.   595,   INTERNATIONAL  G.   N.   R.   CO.  v.   HASSEIili,   %% 

TEX.  S5«. 
Right  of  carrier  to  discharge  passenger  from  wrong  train  to  resume 

Journey  on  right  one. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Townsend,  45  Tex.  Civ.  App.  616,  101  S,  W. 
455,  holding  collector's  mistake  in  taking  fare  to  nonstopping  place  could  be 
corrected  at  a  regular  stopping  station;  Carter  v.  Southern  ^  Co.  75  S.  C  355, 
55  S.  E.  771;  St.  Louis  S.  W.  R.  Co.  v.  Wallace,  32  Tex.  Civ.  App.  312,  74  S.  W. 
581,  holding  same  as  to  a  ticket  agent's  mistake  in  directing  to  a  train,  which  did 
not  stop  at  destination;  St.  Louis  S.  W.  R.  Co.  v.  Campbell,  30  Tex.  Civ.  App. 
35,  69  8.  W.  451,  holding  same  as  to  a  passenger's  mistake  in  taking  a  wrong 
train;  Texas  A  P.  R  Co.  v.  White,  4  Tex.  App.  Civ.  Cas.  451,  17  8.  W.  419, 
holding  an  instruction  as  to  right  to  put  passenger  off  throu^  train  at  regular 
stopping  place  was  improperly  refused;  Cluck  v.  Houston  ft  T.  C.  R  Co.  46  Tex. 
Civ.  App.  112,  101  S.  W.  1021,  holding  that  one  boarding  train  with  knowledge  of 
mistake  in  advertisement  of  excursion  can  be  ejected. 
Right  of  carrier  to  mn  through  trains. 

Cited  in  Texas  ft  P.  R.  Cb.  v.  Bell,  39  Tex.  Civ.  App.  412,  87  S.  W.  780;  Gulf, 
C.  ft  8.  F.  R  Co.  V.  Moore,  98  Tex.  302,  83  S.  W.  362,  4  A.  ft  E.  Ann.  Cas.  770, 
holding  all  trains  not  bound  to  stop  at  every  station,  provided  there  are  reasonable 
accommodations  for  each  station;  Texas  ft  P.  R  Co.  v.  White,  4  Tex.  App.  Civ. 
Cas.  451,  17  S.  W.  419,  holding  an  instruction  as  to  right  not  to  stop  one  of  two 
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trains  at  all  stations  was  improperly  refused;  Missouri^  K.  &  T.  R.  Co.  t.  Byas, 
9  Tex.  Ciy.  App.  572,  29  S.  W.  1122,  holding  a  charge,  assuming  absolute  right 
to  have  train  stop  at  a  station,  was  error. 

Cited  in  note  in  2  LJELA.(N.S.)  606,  on  contract  duty  to  stop  at  partieolar 
station. 
Right  to  rely  on  contract  with  ticket  agent. 

ated  in  Gulf,  C.  ft  &  F.  R.  Co.  t.  Rather,  8  Tex.  Cir.  App.  72,  21  8.  W.  951, 
holding  passenger,  who  was  given  wrong  ticket^  oould  rely  on  actual  oontract 
as  against  conductor. 

Cited  in  reference  note  in  52  A.  R.  849,  on  carrier's  liability  for  expulsion  be- 
cause passenger's  ticket  was  defective  when  agent  made  mistake  in  selling  same. 

Cited  in  note  in  24  LJLA.(N.&)  1179,  on  liability  of  cairier  for  misdirection 
of  passenger  by  employee. 

Distinguished  in  MiUer  v.  King,  21  App.  Dir.  192,  47  N.  Y.  Supp.  584  (separate 
opinion),  where  right  of  pass^iger  to  rely  on  statements  of  tisket  agent  was  in- 
volved. 
Contributory  negligence  in  nlighting  from  train. 

Cited  in  notes  in  21  L.RJL  855,  on  contributory  negligence  of  person  compelled 
to  alight  from  train;  22  L.R.A.(NJ3.)  758,  on  negligence  of  passenger  in  getting 
on  or  off  moving  train. 

60  AM.  RBP.  629,  INTEBHATIONAIj  A  G.  N.  B.  CO.  v.  TERRY,  92 

TEX.  880. 
Hensnre  of  dnmngee  for  fallnre  to  cnrry  iwsaenger  ma  entitled. 

Cited  in  Texas  &  P.  R.  Co.  v.  Armstrong,  98  Tex.  81,  51  8.  W%  885,  holding 
ticket  agent's  mistake  as  to  route  and  destination  created  liability  for  such  men- 
tal suffering  as  was  a  proximate  result. 

Cited  in  reference  note  in  8  A.  8.  R.  718,  on  elements  of  damages  for  personal 
injuries. 

Cited  in  note  in  17  L.R.A.(N.8.)  1280,  on  loss  of  time  and  expense  as  element 
of  damages  for  carrying  passenger  beyond  destination. 
—For  ejection  or  discharge  at  wrong  place. 

Cited  in  Pullman  Palace  Car  Co.  v.  McDonald,  2  Tex.  dr.  App.  822,  21  8.  W. 
945,  holding  ejection  from  sleeping  car  creates  liability  for  such  expense,  loss 
of  time,  and  mental  suffering  as  result  directly  therefrom;  Lake  Erie  &  W.  R. 
Co.  V.  Close,  5  Ind.  App.  444,  82  N.  E.  588,  holding  ejection  from  train  at  a  dis- 
tance from  any  station  created  liability  for  injuries  from  long  and  fatiguing 
walk;  Chicago,  R.  I.  &  T.  R.  Co.  v.  Boyles,  11  Tex.  Civ.  App.  522,  88  8.  W.  247, 
holding  certain  damage  was  not  a  direct  and  proximate  result  of  a  carrying  be- 
yond destination. 

Distinguished  in  Georgia  R.  &  Bkg.  Co.  v.  Eskew,  86  Ga.  641,  22  A.  8.  R.  490, 
12  8.  E.  1061,  holding  ejection  from  train  did  not  create  liability  for  inconvenience 
and  hardship,  needlessly  incurred. 
Dnty  of  railroads  to  stop  trains  at  stations. 

Cited  in  C9iicago,  B.  &  Q.  R.  Co.  v.  Landauer,  86  Neb.  642,  54  N.  W.  976,  hold- 
ii^  stop  must  be  for  sufficient  time  for  passengers  to  get  on  and  off  the  cars  in 
safety. 
Snfflciency  of  complaint  for  injuries. 

Cited  in  Washington,  A.  k  Mt.  V.  R.  Co.  T.  Lukens,  82  App.  D.  CL  442,  hold- 
Am.  Rep.  Vol.  XIX.--60. 
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ing  sufficient  complaint  for  damages  for  disease  from  exposure  in  unsheltered 

place  on  railroad. 

Liability  of  carrier  for  breach  of  contract. 

Cited  in  note  in  5  E.  R.  C.  428,  on  liability  of  carrier  for  breach  of  contract 
of  carriage. 
Proximate  cause  of  injury. 

Cited  in  notes  in  52  A.  R.  160,  on  proximate  and  ronote  cause  ati  applicable 
to  carrier's  liability;  7  L.RJL(N.S.)  1181,  on  illness  or  physical  suffering  as 
proximate  result  of  discharging  passenger  at  improper  place  or  one  not  his 
destination. 

50  AM.  REP.  5S2,  TEXAS  ft  P.  R.  CO.  ▼.  BOND,  62  TEX.  442. 

Tender  of  fare  by  passenger  to  prevent  ejection  after  previous  refusal. 

Cited  in  Missouri,-  K.  &  T.  R.  Co.  v.  Smith,  6  Ind.  Terr.  99,  89  S.  W.  66S, 
holding  rule  that  fare  cannot  be  afterwards  tendered  during  process  of  ejection 
is  confined  to  passengers,  who  act  wilfully;  Weber  v.  Southern  R.  Co.  65  S.  C. 
356,  43  S.  E.  888,  on  same  point;  Holt  v.  Hannibal  ft  St.  J.  R.  Co.  174  Mo.  524, 
74  S.  W.  631  (affirming  87  Mo.  App.  203),  holding  an  instruction  as  to  right  to 
tender  fare  notwithstanding  refusal  to  pay  at  first,  was  improperly  refused. 

Cited  in  reference  note  in  8  A.  S.  R.  293,  on  right  of  conductor  to  eject  pas- 
senfjer  for  refusing  to  pay  extra  fare. 

Cited  in  notes  in  16  L.R^  53,  on  right  of  passenger  to  pay  fare  after  train 
stops  for  purpose  of  ejecting  him;  31  LJl.A.(N.S.)  993,  on  sufficiency  of  tender 
of  fare  to  prevent  ejection. 
When  persons  on  train  become  trespassers. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bunn,  41  Tex.  Civ.  App.  503,  95  S.  W.  640, 
holding  one,  entering  train  in  good  faith,  though  on  a  ticket,  not  giving  him  right 
to  ride,  is  not  a  trespasser  until  notice  and  refusal  to  pay  fare. 

50  AM.  REP.  5S6,  OLARK  v.  HANEY,  62  TEX.  511. 
Express  tmst  by  parol  agreement  collateral  to  conveyance. 

Cited  in  Finch  v.  Trent,  3  Tex.  Civ.  App.  568,  22  S.  W.  132,  holding  express 
trust  created,  where  name  of  one  grantee  was  inserted  for  a  mere  ox)llateral 
purpose  and  without  intent  to  benefit;  Black  v.  Caviness,  2  Tex.  Civ.  App.  118, 
21  S.  W.  635,  holding  purchase  of  lands  with  joint  funds  and  taking  of  legal 
title  in  own  name  pursuant  to  agreement  created  an  express  trust;  Smith  v. 
Smith,  81  Tex.  46,  16  S.  W.  637,  holding  a  certain  answer  stated  facts,  showing 
an  express  trust;  O'Brien  v.  Camp,  46  Tex.  Civ.  App.  12,  101  S.  W.  557,  on 
parol  condition  subsequent  to  deed. 

Cited  in  reference  note  in  7  A.  S.  R.  197,  on  absolute  deed  on  grantee's  parol 
promise  to  sell  premises,  disehfirge  mortgage,  and  reconvey  unsold      part,  as 
valid  trust. 
Competency  of  parol  evidence  to  establish  an  express  trust. 

Cited  in  Black  v.  Caviness,  2  Tex.  Civ.  App.  118,  21  S.  W.  636;  Holland  v.  Far- 
thing, 2  Tex.  Civ.  App.  155,  21  S.  W.  67,— holding  it  competent. 

Cited  in  reference  note  in  19  A.  S.  R.  77,  on  statute  of  frauds  as  to  trusts. 

Cited  in  note  in  20  L.R.A.(N.S.)  301,  on  parol  agreement  to  take  title  to  real- 
ty, sell  and  account  for  proceeds,  as  afi'ected  by  statute  of  frauds. 


Digitized 


by  Google 


947  NOTES  OX  AMERICAN  REPORTS.  [529-642 

Agreement  as  to  time  for  repurchase  as  an  element  in  a  conditional  sale. 

Cited  in  Gray  v.  Shelby,  83  Tex.  405,  18  S.  W.  809,  holding  it  is  one  of  the 
elements. 

50  AM.  REP.  539,  BAHN  v.  BAHN,  62  TfiX.  518. 
Verbal  cruelty  as  ground  for  divorce. 

Cited  in  Eastman  v.  Eastman,  75  Tex.  473,  12  S.  W.  1107,  holding  generally 
Avhere  there  is  no  physical  violence,  that  cruelty  must  produce  mental  distress, 
threatening  to  impair  health;  Sapp  v.  Sapp,  71  Tex.  348,  9  S.  W.  258,  holding 
fact  that  wife  expressed  fear  that  husband  would  poison  her  did  not  warrant 
divorce. 
—  Charges  of  infidelity. 

Cited  in  Wagner  v.  Wagner,  86  Minn.  239,  80  N.  W.  766,  holding  a  husband's 
chai'ges  of  adultery  against  wife  may  give  right  to  a  divorce;  Williams  v.  Wil- 
liams, 101  Minn.  400,  112  N.  W.  528,  holding  wife's  charges  against  husband  of 
infidelity,  together  with  other  circumstances,  gave  right  to  a  divorce. 

Cited  in  notes  in  73  A.  D.  629,  on  unfounded  accusations  against  chastity 
as  cruelty  entitling  one  to  divorce;  65  A.  S.  R.  80,  81,  on  charges  of  adultery 
or  unchastity  as  cruelty  justifying  divorce. 

Distinguished  in  McAlister  v.  McAlister,  71  Tex.  695,  10  S.  W.  294,  holding 
wife's  false  charge  of  adultery  against  husband  not  ground  for  divorce  in  favor 
of  the  husband. 

50  AM.  REP.  542,  FAULK  v.  DASHIEXL,  62  TBX.  642. 
Power  of  execvtors  to  execute  pledge  or  mortgage. 

Cited  in  Lueft  v.  Lueft,  129  Wis.  534,  7  LJl.A.(N.S.)  263,  109  N.  W.  652,  9  A. 
&  £.  Ann.  Cas.  639,  holding  power  to  mortgage  included  in  power  to  sell  and  con- 
vey, if  answering  purpose  of  trust  and  agreeing  with  intent  of  testator;  Prieto  v. 
I^eonards,  32  Tex.  Civ.  App.  205,  74  8.  W.  41,  holding  power  -to  deposit  notes 
of  estate  as  collateral  included  under  power  to  "handle,  manage,  and  control" 
and  other  provisions. 

Cited  in  reference  note  in  50  A.  8.  R.  456,  on  power  of  court  to  authorize 
guardian  to  mortgage  minor's  estate. 

Distinguished  in  Quisenberry  v.  J.  B.  Watkins  Land  Mortg.  Co.  92  Tex.  247, 
47  8.  W.  708,  holding  power  "to  sell"  and  "to  dispose  of"  did  not  include  power 
to  mortgage,  when  in  contravention  to  intention;  Arlington  State  Bank  v.  Paul- 
sen, 57  Neb.  717,  78  N.  W.  303,  holding  intention  in  a  certain  will  was  not  to 
include  power  to  mortgage;  Stevenson  v.  Roberts,  25  Tex.  Civ.  App.  577,  64 
8.  W.  230,  holding  as  a  question  of  power  and  not  of  intention,  that  independent 
executrix,  with  power  to  sell,  could  execute  a  mortgage. 
Intention  as  an  element  in  construction  of  instruments. 

Cited  in  Cochran  v.  Cochran,  43  Tex.  Civ.  App.  259,  95  8.  W.  731,  holding  in- 
tention from  whole  will,  interpreted  in  light  of  circumstances,  will  control  con- 
struction ;  Rogers  v.  Jones,  13  Tex.  Civ.  App.  453,  35  S.  W.  812,  holding  deeds  are 
to  be  construed  according  to  intention,  and  circumstances  may  be  looked  to; 
Pierson  v.  Sanger  Bros.  93  Tex.  160,  53  S.  W.  1012,  holding  intention,  if  legally 
ascertainable,  will  control  construction  of  a  deed  of  trust. 
Inclusion  of  power  to  mortgage  in  power  of  sale. 

Cited  in  reference  note  in  118  A.  S.  R.  448,  on  power  to  sell  lands  as  includ- 
i;ij,'  power  to  mortgage. 
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50  AM.  REP.  550,  SMITH  v.  ST.  PAUL  CITY  R.  CO.  32  MINN.   1,   18 

N.  W.  827. 
Liiabillty  for  negligent  injury  generally. 

Cited  in  Boehl  v.  Chicago,  M.  &  St.  P.  R.  Co.  44  Minn.  191,  46  N.  W.  S3S,  sus- 
taining verdict  ageinst  railroad,  failing  to  justify,  on  evidence  that  stallion  was 
killed  by  violent  bumping  of  cars. 

Distinguished  in  Atchison,  T.  ft  8.  F.  R.  Co.  t.  SwarU,  58  Kan.  235,  48  Pac. 
953,  denying  recovery  against  railroad,  not  presumptively  cognizant,  for  injnries 
to  brakeman  caused  by  defective  yard  switch. 
Iilabillty  for  Injory  to  passenger. 

Cited  in  Watson  v.  St.  Paul  aty  R.  Co.  42  Minn.  46,  48  N.  W.  904,  holding 
greatest  care  and  foresight  demanded  by  carrier;  Union  Traction  Co.  v.  Sul- 
livan, 38  Ind.  App.  613,  76  N.  B.  116,  on  liability  of  street  railway  company  for 
injury  to  passenger;  Haselton  v.  Portsmouth,  K.  ft  T.  Street  R.  Go.  71  N.  U. 
589,  53  Atl.  1076,  holding  street  railway  liable  to  passenger  about  to  board  train 
for  injuries  received  from  unguarded  platform;  Richmond  City  R.  Co.  v.  Scott, 
86  Va.  907,  11  S.  B.  404,  holding  street  railway  liable  for  injuries  to  transferred 
passenger  falling  in  excavation  which  alighting  from  first  car;  Keator  v.  Seran- 
ton  Traction  Co.  191  Pa.  102,  71  A.  S.  R.  758,  44  L.R.A.  546,  43  Atl.  80,  allowing 
recovery  against  street  railroad  for  injuries  to  transferred  passenger  from  broken 
trolley-pole  on  way  to  proper  car;  Citizens'  Street  R.  Co.  v.  HofiTbauer,  23  Ind. 
App.  614,  56  N.  E.  54,  sustaining  verdict  against  railroad  for  injuries  to  passen- 
ger struck  by  trolley-pole  while  on  running  board  of  backing  open  car;  Montgom- 
ery Street  R.  Co.  v.  Mason,  133  Ala.  508,  32  So.  261,  holding  railroad  liable  to 
passenger  f'^r  injuries  received  in  alighting  upon  debris  at  stopping  place;  Mont- 
gomery Street  R.  Co.  v.  Mason,  133  Ala.  508,  82  So.  261,  holding  railway  liable 
for  injuries  to  passenger  compelled  to  alight  on  pile  of  lumber. 

Cited  in  reference  note  in  88  A.  D.  88,  on  degree  of  care  required  of  passengw 
carriers. 

Cited  in  note  in  118  A.  S.  R.  465,  on  degree  of  care  required  for  safety  of  pas- 
sengers on  street  railway. 

Distinguished  in  Chicago  City  R.  Co.  v.  Rood,  163  111.  477,  54  A.  S.  R.  478,  45 
X.  £.  238,  denying  street  railway's  liability  for  injuries  to  passenger's  foot  pro- 
truding from  side  of  car,  and  struck  by  passing  wagon;  Benedict  v.  Minneapolis 
ft  St.  I.  R.  Co.  86  Minn.  224,  91  A.  S.  R.  345,  57  L.RJL  639,  90  N.  W.  360,  deny- 
ing liability  for  erection  of  yard  post,  by  contact  with  which  passenger's  pro- 
truding head  was  injured. 
—  By  sadden  Jerk  or  starting  of  train  or  car. 

Cited  in  West  Chicago  Street  R.  Co.  v.  James,  69  111.  App.  609;  Goffney  v. 
St  Paul  City  R.  Co.  81  Minn.  450,  84  N.  W.  304,  holding  railroad  liable  for  in- 
juries to  passenger  thrown  to  ground  from  step,  while  boarding,  by  prematurs 
sUrting  of  car;  Barth  v.  Kansas  aty  Elev.  R.  Co.  142  Mo.  535,  44  S.  W.  778. 
holding  elevated  railroad  liable  for  death  of  passenger  boarding  car,  eaused  by 
premature  starting  of  train;  Murphy  v.  St.  Louis,  L  M.  ft  S.  R.  Co.  43  Mo.  App. 
342,  holding  railroad  liable  for  injuries  received  by  invited  passenger  attempting 
to  board  caboose  by  sudden  jerk  of  freight  train;  Miller  v.  St.  Paul  City  R.  Co. 
66  Minn.  192.  68  X.  W.  862,  holding  street  railway  liable  to  passenger  for  in- 
juries, caused  by  sudden  starting  of  car  before  securing  seat;  Scamell  v.  St. 
Louis  Transit  Co.  102  Mo.  App.  198,  76  S.  W.  660,  holding  street  railway  liable 
for  injuries  to  passenger,  while  attempting  to  alight  from  open  car,  by  premature 
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starting;  Denver  Tramway  Co.  v.  Reid,  4  Colo.  App.  53,  35  Pac.  269,  allowing 
recovery  against  electric  railway  for  injuries  to  passenger  alighting  caused  by 
siidden  starting  of  car. 

Distinguished  in  Hite  v.  Metropolitan  Street  R.  Co.  130  Mo.  132,  51  A.  S.  Ri 
555,  31  S.  W.  262,  denying  street  railway's  liability  for  injuries  to  passenger 
from  fall  from  open  car  on  curve,  caused  by  necessary  jerk. 
Presmnptioii  of  negligence  from  injury. 

Cited  in  Hubbard  v.  Macon  R.  &  Light  Co.  5  Ga.  App.  223,  62  S.  E.  1018,  hold- 
ing that  presumption  of  negligence  does  not  arise  from  blowing  of  steam  through 
leaky  valve  in  lubricator  of  pump. 

Cited  in  reference  notes  in  64  A.  R.  544,  on  overturning  of  vehicle  as  evidence 
of  negligence;  9  A.  S.  R.  637;  11  A.  S.  R.  900, — on  burden  of  proof  as  to  negli- 
gence; 32  A.  S.  R.  377,  on  presumption  of  negligence  from  occurrence  of  acci- 
dent. 

Cited  in  notes  in  58  A.  R.  703,  on  presumption  of  negligence  of  railroad  com- 
pany from  fact  of  killing  of  animal;  6  A.  S.  R.  794,  on  presumption  of  negligenco- 
when  injury  has  been  suffered  and  evidence  fails  to  show  who  was  at  fault; 
113  A.  8.  R.  992,  on  creation  of  presumption  of  negligence  from  happening  of 
accident  causing  personal  injuries;  113  A.  S.  R.  1021,  on  presumption  of  negli- 
gence from  accidents  resulting  from  operation  of  steam  railroads  and  street 
railways. 

Distinguished  in  Klebe  v.  Parker  Distilling  Co.  207  Mo.  480,  13  LJLA.(N.S.) 
140,  105  S.  W.  1057,  holding  that  proof  of  injury  from  break  of  machinery  does 
not  establish  a  prima  facie  case  of  negligence  where  the  servant  had  knowledge 
or  opportunity  of  knowing  of  the  defects  which  caiised  the  injury. 
~  Injury  to  passenger. 

Cited  in  Denver  Consol.  Tramway  Co.  v.  Rush,  19  Colo.  App.  70,  73  Pac  664, 
holding  that  proof  that  passenger  alighting  from  street  car  was  injured  by  the 
sudden  starting  of  the  car  raises  a  presumption  of  negligence  against  the  com- 
pany; Willia  V.  St.  Joseph  R.  Li^t,  Heat  &  P.  Go.  Ill  Mo.  App.  580,  86  S.  W. 
567,  holding  that  passenger  injured  by  the  sudden  stopping  of  car  is  prima  facie- 
entitled  to  recover  for  injury  sustained  unless  his  own  evidence  shows  that  the 
stopping  was  caused  from  cause  beyond  the  control  of  the  carrier;  Spellman  v. 
Lincoln  Rapid  Transit  Co.  36  Neb.  890,  38  A.  S.  R.  753,  20  L.R.A.  316,  55  N.  W, 
270;  Cronk  v.  Wabash  R,  Co.  123  Iowa,  349,  98  N.  W.  884,— sustaining  verdict 
against  railroad  failing  to  negative  negligence  causing  derailment  of  train  and 
injury  to  passenger;  Whittlesey  v.  Burlington,  C.  R.  &  N.  R.  Co.  121  Iowa,  697, 
90  N.  W.  516;  Southern  Kansas  R.  Co.  v.  Walsh,  45  Kan.  653,  26  Pac  46y— sus- 
taining verdict  against  raiload  for  injuries  from  derailment,  on  evidence  of  un- 
justified use  of  defective  rail;  Williams  v.  Spokane  Falls  &  N.  R.  Co.  39  Wash.  77, 
80  Pac  1100,  holding  that  proof  of  injury  to  passenger  from  collision  without  any 
fault  of  his  own,  is  prima  facie  evidence  of  negligence  on  the  part  of  the  carrier > 
Hamilton  v.  Great  Falls  Street  R.  Co.  17  Mont.  334,  42  Pac  860,  sustaining 
verdict  against  street  railway  for  injuries,  to  passenger,  received  in  collision,  on 
failure  to  rebut  presumption  of  negligence;  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala» 
614,  30  A.  8.  R.  66,  9  So.  722,  holding  that  presumption  of  negligence  arises  from 
derailment  of  car;  Montgomery  &  E.  R.  Co.  v.  Mallette,  02  Ala.  209;  O*  So.  363, 
holding  that  presumption  of  negligence  arises  from  turning  over  of  car. 

Cited  in  reference  notes  in  51  A.  R.  239,  on  presumption  of  negligence  from 
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injury  to  passenger;   59  A.  R.  428,  on  presumption  that  accident  unexplained 
was  due  to  carrier's  negligence. 

Cited  in  notes  in  20  A.  S.  R.  492,  495,  on  accident  to  passenger  as  evidence 
of  negligence;  118  A.  S.  R.  1024,  on  presumption  of  negligence  from  accident 
while  hoarding  or  alighting  from  trains  or  cars  or  from  jolts,  jerks,  lurches,  or 
3udden  starts  or  stops;  15  L.R.A.  36,  on  presumpticm  of  negligence  against  carrier 
arising  from  collision  of  cars  or  trains. 

Distinguished  in  Goss  v.  Northern  P.  R.  Co.  48  Or.  439,  87  Pac.  149,  holding 
that  proof  of  injury  to  passenger  from  sudden  closing  of  car  door  on  his  hand 
raises  no  presumption  of  negligence  in  the  carrier. 
Contributory  negligence  of  passenger. 

Cited  in  Clerc  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  107  La.  370,  90  A.  &  R. 
319,  81  So.  886,  sustaining  verdict  against  railroad  for  injuries  to  protruding 
arm  of  passenger  caused  by  open  door  of  frei^t  car  left  on  switch  dose  to 
main  tracic. 
—  Getting  on  moving  car. 

Distinguished  in  Schepers  v.  Union  Depot  R.  Go.  126  Mo.  665,  29  S.  W.  712, 
denying  street  railway*8  liability  for  death  of  passenger  caused  by  attempting 
to  board  a  moving  car  without  conductor's  knowledge;  Baltimore  Traction  Co. 
▼.  State,  78  Md.  428,  28  Atl.  397,  denying  street  railway's  liability  for  injuries 
to  one,  with  both  arms  encumbered,  attempting  to  board  car  going  six  miles 
per  hour. 

Commencement  of  status  of  passenger. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Wainwright,  82  C.  C.  A.  16,  162  Fed.  624, 
holding  that  one  stepping  onto  car  from  station  platform  for  purpose  of  be- 
coming a  passenger,  is  entitled  to  the  same  protection  as  an  aooepted  passenger; 
Karr  v.  Milwaukee  Light,  Heat  &  Traction  Co.  132  Wis.  662,  122  A.  S.  R.  1017. 
13  LJLA.(N.S.)  283,  113  N.  W.  62,  holding  that  one  who  has  in  good  faith 
signalled  a  street  car  for  the  purpose  of  taking  passage,  and  to  which  signal 
the  motorman  has  responded  by  whistling  or  setting  the  brakes,  is  a  passenger; 
Gordon  v.  West  End  Street  R.  Co.  175  Mass.  181,  55  N.  E.  990,  holding  one 
attempting  to  board  street  car  stopped  in  response  to  signal,  a  passenger;  James 
V.  United  States  Casualty  Co.  113  Mo.  App.  622,  88  S.  W.  125,  on  what  con- 
stitutes a  "passenger"  on  street  railway;  Rogers  v.  Kennebeck  8.  B.  Co.  86 
Me.  261,  25  LJLA.  496,  29  Atl.  1069,  holding  one  on  gang-phmk  passenger  in 
denying  steamboat's  liability  for  injuries  to  one  using  pass  with  exemption 
clause. 

Cited  in  notes  in  61  A.  S.  R.  96,  on  person  riding  on  street  car  as  passenger; 
104  A.  8.  R.  587,  on  person  taking  action  for  purpose  of  entering  street  car  as 
a  passenger;  24  LJI.A.  521,  as  to  when  person  who  has  started  f<»-  a  train 
becomes  a  passenger;  13  L^.A.(N.S.)  283,  on  effect  of  signaling  car  to  make 
one  a  passenger. 

Distinguished  in  Hogner  v.  Boston  Elev.  R.  Co.  198  Mass.  260,  15  LJLA.(N.S.) 
060,  84  N.  E.  464,  holding  that  one  does  not  necessarily  become  a  passenger 
by  forcing  himself  upon  a  car  against  the  consent  of  the  carrier. 
Evidence  of  experiments. 

Cited  in  Thiel  v.  Kennedy,  82  Minn.  142,  84  N.  W.  657,  sustaining  refusal  to 
offer  to  show  that  experiment  proved  that  plaintiff  oould  not  have  been  injured 
by  machine,  under  evidence;  State  v.  Ronk,  91  Minn.  419,  98  N.  W.  334, 
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taining  refusal  to  allow  exhibits  of  experiments  made  outside  court  in  firing; 
^un  similar  to  one  used  by  prisoner  in  action  for  manslaughter. 

Cited  in  notes  in  50  A.  R.  156>  on  power  of  coiurt  to  compel  complainant  in 
action  for  personal  injuries  to  submit  to  surgical  examination;  53  A.  S.  R.  377, 
on  experiments  as  evidence;  53  A.  S.  R.  384,  on  illustrative  cases  of  court's  dis- 
cretion in  allowing  experiments;  15  L.R.A.  222,  on  making  experiments  in  pres- 
ence of  jurors  as  mode  of  adducing  evidence;  42  L.R^  373,  on  discretion  of 
•court  as  to  view  by  jury;  42  L.R^.  385,  on  experiments  on  view  by  jury. 

^0  AM.  REP.  5«0,  BROWN  ▼.  JORDHAL,  82  MINN.  185,  It  N.  W.  650. 
What  constitutes  a  '^sealed"  instrnineiit. 

Cited  in  Philip  v.  Steams,  20  S.  D.  220,  105  N.  W.  467,  11  A.  A  E.  Ann.  Cas. 
1108,  holding  that  mortgage  reciting  that  it  is  executed  under  ''hand  and  seal'* 
And  having  the  word  ''seal"  printed  after  the  signature,  is  a  sealed  instrument; 
D.  M.  Osborne  &  Co.  v.  Hubbard,  20  Or.  318,  11  L.R.A.  833,  25  Pac.  1021,  holding 
that  placing  scroll  with  word  "seal"  after  signature  to  note  makes  it  a  sealed 
instrument  without  any  words  in  the  body  of  the  instrument  to  indicate  that 
it  is  sealed. 
—  Sealed  note. 

Cited  in  McLaughlin  v.  Braddy,  63  S.  C.  433,  90  Am.  St.  Rep.  681,  41  S.  E. 
523,  holding  that  where  one  signs  his  name  opposite  the  printed  word  "seal" 
at  bottom  of  promissory  note  he  thereby  adopts  the  seal  and  it  becomes  a  sealed 
note  without  any  further  words  to  indicate  it. 
Non-negotiability  of  sealed  instruments. 

Cited  in  notes  in  35  LHA..  606;  90  A.  S.  R.  684,— on  non-negotiability  of 
sealed  instruments.  ^ 

50  AM.  RBP.   562,  NEWELL  ▼.  RANDALIj,  32  MINN.   171,   19  N.  W.' 

972. 
Concealment  of  part  of  tmth  as  fraud. 

Cited  in  Emmert  v.  Thompson,  49  Minn.  386,  32  A.  S.  R.  566,  52  N.  W.  31, 
holding  that  one  advancing  money  for  purpose  of  paying  off  liens  and  taking 
the  property  as  security  for  his  loan  is  entitled  to  be  subrogated  to  rights  of 
discharged  liens  as  against  junior  liens  of  which  he  had  no  knowledge  and  which 
borrower  avoided  truly  disclosing. 
Effect  of  fraudulent  representations  of  credit  upon  resultant  contract. 

ated  in  Hart  v.  Moulton,  104  Wis.  349,  76  A.  S.  R.  881,  80  N.  W.  599,  holding 
that  false  representations  by  vendee,  made  to  induce  a  sale  and  relied  upon  by 
Tender  renders  the  sale  voidable  option  of  vendor,  except  as  to  innocent  pur- 
chasers from  vendee;  Morris  v.  Posner,  111  Iowa,  335,  82  N.  W.  755;  Richardson - 
Roberts-Byrne  Dry  Goods  Co.  y.  Goodkind,  22  Mont.  462,  56  Pac.  1079,— holding 
the  same  though  purchaser  at  time  of  making  the  fraudulent  representations, 
intended  to  pay  for  the  goods  and  was  solvent;  Wafer  v.  Harvey  County  Bank, 
46  Kan.  597,  26  Pac.  1032,  holding  that  where  goods  are  obtained  by  fraudulent 
representations,  they  may  be  retaken  on  an  action  brought  for  damages  for  the 
•deceit. 

Cited  in  reference  note  in  18  A.  S.  R.  362,  on  rescission  of  sales  for  fraud  in 
purchase  on  credit. 
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50  AM.  REP.  564,  BOHEN  v.  WASECA,  S2  MINN.   176,  1»  N.  W.   7S0. 
Liability  of  manlcipallty  for  injury  from  OTerhead  obstractlon  In  street  or 
walk. 

Cited  in  Wheeler  v.  Ft.  Dodge,  131  Iowa,  566,  9  LJl.A.(N.S.)  146,  108  N.  W. 
1057,  holding  that  overhead  structure  of  such  character  as  to  be  dangerous  to 
persons  using  the  street  is  a  nuisance  and  the  municipality  permitting  its  ex- 
istence is  liable  for  injury  caused  thereby;  Leary  v.  Yonkers,  95  App.  Div.  126, 
88  N.  Y.  Supp.  829,  on  liability  of  municipality  for  injury  to  person  on  walk 
caused  by  the  falling  of  overhanging  sign;  Young  v.  Waterville,  89  Minn.  196, 
39  N.  W.  97,  holding  that  sidewalk  is  part  of  the  street  and  included  in  duty  of 
municipality  to  keep  its  streets  in  safe  condition;  McCrorey  ▼.  Garrett,  109  Va. 
645,  24  L.R.A.(N.S.)  139,  64  S.  E.  978,  on  liability  of  municipality  for  injory 
to  traveler  from  fall  of  awning. 

Cited  in  reference  notes  in  2  A.  S.  R.  169,  on  obligation  of  municipal  oorpora- 
tion  to  keep  streets  and  highways  in  safe  condition;  9  A.  S.  R.  698,  on  duty  of 
municipality  to  keep  streets  and  highways  reasonably  safe  for  public  travel. 

Cited  in  notes  in  26  LJI.A.  340;  39  LJLA.  669,— on  mimicipal  powers  over 
things  overhanging  streets,  etc.,  as  nuisances  affecting  highways  and  waters; 
12  L.R.A.(N.S.)  724,  on  liability  for  injury  from  falling  of  object  suspended  over 
street;  5  L.RJL  253;  20  LJl.A.(N.S.)  644,  645,— on  liabUity  of  municipality  for 
defects  or  obstructions  in  streets. 

Disapproved  in  Hanrahan  ▼.  Chicago,  145  111.  App.  38,  holding  city  not  liable 
for  injury  from  dangerous  awning  attached  to  private  property  and  extending' 
over  street. 

50  AM.  REP.   567,  OAMPBELL  v.   STIUiWATER,   SS  MINN.   SOS,   20 

N.  ^.   S90. 
lilability  for  negligence  ~  Proximate  and  Intervening  causes. 

Cited  in  Denver  v.  Johnson,  8  Colo.  App.  384,  46  Pac  621 ;  Willis  v.  Providence 
Teleg.  Pub.  Co.  20  R.  I.  285,  38  Atl.  947,— holding  that  one  guilty  of  a  n^- 
Hgent  act  which  in  the  ordinary  course  of  events  results  in  injury  to  another 
through  the  intervention  of  other  causes  which  ars  not  wrongful,  is  liable  for 
the  injury;  Colorado  Mortg.  &  Invest.  Co.  v.  Rees,  21  Colo.  435,  42  Pac  42, 
holding  defendant  liable  for  injury  from  combined  negligence  of  defendant  and 
another  for  whose  act  neither  plaintiff  nor  defendant  is  responsible,  where  tiie 
injury  would  not  have  resulted  but  for  defendant's  negligence;  Turrittin  v. 
Chicago,  St.  P.  M.  &  0.  Co.  95  Minn.  408,  104  N.  W.  225;  Sprague  v.  Wiscon- 
sin C.  R.  Co.  104  Minn.  58,  116  N.  W.  104, — ^holding  defective  coupler  to  be 
proximate  cause  of  injury  where  it  was  the  occasion  for  brakeman  to  go  be- 
tween cars  where  he  was  injured,  though  defect  in  roadbed  may  have  eon- 
tributed;  Ransier  v.  Minneapolis  &  St.  L.  R.  Co.  32  Minn.  331,  20  N.  W.  332, 
holding  defective  brake  to  be  proximate  cause  of  injury,  though  sudden  increase 
of  speed  may  have  contributed  thereto;  Butler-Ryan  Co.  v.  Williams,  84 
Minn.  447,  88  N.  W.  3,  holding  owner  of  vessel  liable  for  injury  to  piling 
where  its  mismanagement  crowded  another  vessel  against  the  piling  thereby 
causing  the  injury;  Postal  Tel^.-Cable  Co.  v.  Zopfl,  93  Tenn.  369,  24  S.  W. 
633,  holding  telegraph  company  leaving  pole  in  improper  position  liable  for 
injury  to  one  falling  over  it,  though  slippery  condition  of  platform  from  rain 
caused  the  fall;  Cook  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  98  Wis.  624, 
67  A.  S.  R.  830,  40  L.R.A.  457,  74  N.  W.  561,  holding  that  where  fire  set  by 
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railroad  joins  another  fire  of  unknown  origin  and  the  resulting  fire  destroys 
property  which  the  second  fire  would  have  reached  anyway  the  railroad  is  not 
liable;  Campbell  v.  Railway  Transfer  Co.  96  Minn.  376,  104  N.  W.  647,  hold- 
ing that  prior  negligence  of  one  defendant  does  not  absolve  another  defendant 
from  liability  for  his  own  subsequent  negligence;  Morey  v.  Lake  Superior  Ter- 
minal A  Transfer  Co.  126  Wis.  148,  12  L.R,A.(N.S.)  221,  103  N.  W.  271, 
holding  that  the  negligence  complained  of  is  the  proximate  cause,  if  the  injury 
might  be  the  natural  and  probable  result,  though  it  may  not  have  been  specifical- 
ly contemplated  or  anticipated;  Parmentor  t.  Marion,  113  Iowa,  297,  85  N.  W. 
90,  holding  that  a  n^ligent  act  is  not  the  proximate  cause  unless  the  injury 
would  not  have  happened  but  for  the  negligence;  Dieters  v.  St.  Paul  Gaslight 
Co.  86  Minn.  474,  91  N.  W.  16,  holding  question  of  negligence  in  suit  for  per- 
sonal injury  properly  submitted  to  jury  for  determination;  Chicago  A  N.  W. 
R.  Co.  V.  Gillison,  72  111.  App.  207;  Perry  v.  Tozer,  90  Minn.  431,  101  A.  S.  R. 
116,  97  N.  W.  137,— on  what  is  the  proximate  cause  where  several  concurring 
acts  produce  an  injury;  Lutz  v.  Atlantic  A  P.  R.  Co.  6  N.  M.  496,  16  L.R.A. 
819,  30  Pac.  912;  Coley  v.  Statesville,  121  N.  C.  301,  28  S.  E.  482,— on  definition 
of  proximate  cause;  Davis  v.  Central  Vermont  R.  Co.  66  Vt.  290,  44  A.  S.  R. 
862,  29  Atl.  313,  on  what  is  proximate  and  what  is  remote  cause;  citing  also 
annotation  on  this  point;  Pacific  Teleph.  &  Teleg.  Co.  v.  Parmenter,  95  C.  C.  A. 
382,  170  Fed.  140,  holding  that  negligence  of  each  is  proximate  cause  of  in- 
jury, where  rotten  telegraph  pole  is  broken  by  tree  felled  against  wire. 

Cited  in  reference  notes  in  60  A.  R.  517,  on  negligence  as  proximate  cause  of 
injury;  2  A.  S.  R.  608,  676,  on  what  negligence  is  proximate  cause  of  injury; 
14  A.  S.  R.  432,  on  law  of  proximate  cause;  48  A.  S.  R.  639,  on  proof  that 
negligence  is  proximate  cause  of  injury. 

Cited  in  notes  in  12  A.  S.  R.  303;  14  A.  S.  R.  286;  31  A.  S.  R.  21;  33  A. 
S.  R.  767;  6  L.R.A.  194, — on  proximate  and  remote  cause  of  injury;  36  A.  S.  R. 
846,  on  intervening  negligent  acts  between  original  act  and  injury;  62  A.  R. 
166;  2  L.R.A.  696, — on  necessity  to  recovery,  of  negligence  being  proximate 
cause  of  injury;  17  L.R.A.  36,  on  effect  of  concurrent  negligence  of  third  party 
when  negligence  of  both  him  and  defendant  was  necessary  to  produce  the  in- 
jury; 9  L.R.A.(N.S.)  650,  on  obstructions  in  highway  as  proximate  cause  of 
injury  notwithstanding  intervening  cause. 
—  Accidents  causing  or  caused  by  runaway  in  streets. 

Cited  in  Ouverson  v.  Grafton,  6  N.  D.  281,  65  N.  W.  676,  holding  city  liable 
for  injury  where  horse  took  fright  at  obstruction  negligently  permitted  in 
street  and  ran  against  another  object  properly  there  causing  the  injury;  Sul- 
livan County  V.  Sisson,  2  Ind.  App.  311,  28  N.  E.  374;  Walrod  v.  Webster 
County,  110  Iowa,  349,  47  L.R.A.  480,  81  N.  W.  598,  holding  that  where  horses 
becoming  frightened  broke  defective  railing  in  bridge  and  caused  injury,  such 
defective  railing  was  the  proximate  cause  if  the  accident  would  not  have 
happened  but  for  it;  Dugan  v.  St.  Paul  &  D.  R.  Co.  40  Minn.  544,  42  N.  W. 
638,  holding  railroad  company  negligently  blowing  whistle  liable  for  injury  to 
one  run  over  by  team  frightened  thereat;  Janes  v.  Tampa,  52  Fla.  292,  42  So. 
729,  11  A.  &  E.  Ann.  Cas.  610;  McDowell  v.  Preston,  104  Minn.  263,  18  L.R.A. 
(N.S.)  190,  116  N.  W.  470, — holding  municipality  negligently  permitting  ob- 
struction in  street  liable  for  injury  where  a  horse  without  the  fault  of  driver 
takes  fright  at  something  else  and  comes  in  contact  with  the  obstruction  caus- 
ing injury  which  would  not  otherwise  have  been  sustained;  Beopple  v.  Illinois 
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C.  R.  Co.  104  Tenn.  420,  58  S.  W.  231,  holding  railroad  unlawfully  obstructing 
public  crossing  and  detaining  plaintifTs  team  and  wagon  liable  for  injury 
caused  by  the  team's  running  away  upon  approach  of  a  train  upon  another 
road;  Sellick  v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  376,  18  L.R.A.  154,  53  N. 
W.  556,  holding  question  of  proximate  cause  to  be  for  jury  under  similar  state 
of  facts. 

Cited  in  reference  note  in  56  A.  R.  674,  on  defect  in  highway  as  proximate 
cause  of  injury  from  collision  while  endeavoring  to  avoid  the  defect. 

Cited  in  notes  in  18  L.RJ^.  103,  on  when  liability  of  municipalities  to  provide 
for  safety  of  runaway  horse  exists;  8  L.R.A.(N.S.)  79,  on  municipal  liability 
for  injury  to  person  or  property  of  one  driving  over  defective  highway  whose 
horse  is  frightened  without  fault  of  either  party;  18  L.R^(N.8.)  1142,  on 
accident  occasioned  by  frightened  horse  as  proximate  result  of  absence  of  guard 
rail  in  highway. 

lilabllity  of  municipality  for  obstrnoUons  In  streets. 

Cited  in  notes  in  10  L.R.A.  475,  on  municipal  liability  for  permitting  rail- 
road to  occupy  street;  19  L.RJL(N.S.)  521,  on  liability  of  municipality  for 
permitting  obstruction  and  use  of  street  by  street  railway;  20  L.R.A.(NJ8.) 
733,  745,  on  liability  of  municipality  for  defects  or  obstructions  in  streets. 

50  AM.  REP.  575,  STA'tE  ▼.  STATE  MEDICAIi  EXAMININO  BOARD, 

82  MINN.  824,  20  N.  W.  288. 
Power  of  state  to  regulate  business  affecting  the  health  of  the  public. 

Cited  in  Kentucky  Bd.  of  Pharmacy  v.  Cassidy,  115  Ky.  690,  74  S.  W.  730, 
on  power  of  state  to  regulate  profession  or  business  affecting  the  health  and 
safety  of  the  public;  State  v.  Zeno,  79  Minn.  80,  79  A.  8.  R.  422,  48  L.RJL  88, 
81  N.  W.  748;  Kx  parte  Lucas,  160  Mo.  218,  61  S.  W.  218,— sustaining  validity 
of  Barber's  license  act;  State  v.  Creamery  Package  Mfg.  Co.  110  Minn.  415, 
136  A.  S.  R.  514,  126  N.  W.  126,  holding  that  foreign  corporation  accepts  its 
license  subject  to  proper  exercise  by  state  of  police  power. 
—  To  regulate  admission  to  practice  of  medicine,  dentistry,  or  pharmacy 
through  board  of  examiners. 

Cited  in  Hawker  v.  New  York,  170  U.  S.  189,  42  L.  ed.  1002,  18  Sup.  a. 
Rep.  573;  Eastman  v.  State,  109  Ind.  278,  58  A.  R.  400,  10  N.  £.  97;  SUte 
ex  reL  Burroughs  v.  Webster,  150  Ind.  607,  41  L.RJ^.  212,  50  N.  E.  750;  Mef- 
fert  V.  State  Bd.  of  Medical  Registration,  66  Kan.  710,  1  L.R.A.(N.S.)  811,  72 
Pac  247, — ^holding  that  state  has  power  to  prescribe  qualifications  which  a 
physician  must  possess  before  being  permitted  to  practice;  State  v.  Bair,  112 
Iowa,  466,  51  L.R.A.  776,  84  N.  W.  532;  People  v.  Phippin,  70  Mich.  6,  37  N. 
W.  888, — sustaining  validity  of  act  requiring  physicians  to  obtain  certificate 
to  practice  though  act  exempted  such  as  had  been  practicing  for  5  years  at 
the  time  of  its  passage;  State  v.  Wilcox,  64  Kan.  789,  68  Pac.  634;  Driscoll 
V.  Com.  93  Ky.  393,  20  S.  W.  431;  State  v.  Randolph,  23  Or.  74,  37  A.  S.  R, 
655,  17  L.R,A.  470,  31  Pac.  201;  State  v.  Dent,  25  W.  Va.  1,— sustaining  validity 
of  act  requiring  physicians  to  obtain  certificate  from  board  of  medical  examiners 
and  giving  such  board  power  to  reject  applicants  not  having  the  required  qualifi- 
cations; State  V.  Call,  121  N.  C.  643,  28  S.  E.  517,  holding  act  requiring  physician* 
to  obtain  certificate  constitutional  though  distinguishing  between  those  prac- 
ticing at  the  time  of  the  passage  of  the  act  and  those  b^inning  later,  and  be^ 
tween  such  as  have  diplomas  and  such  as  have  none;  State  v.  Creditor,  44  Kan. 
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565,  21  A.  S.  R.  306,  24  Pac.  346;  State  ex  rel.  Grant  v.  Rosenkrang,  30  R.  I. 
374,  75  Atl.  491,  19  A.  &  E.  Ann.  Cas.  824;  State  v.  Chapman,  69  N.  J.  L.  464, 
55  Atl.  94, — holding  that  the  state  has  the  power  to  regulate  the  practice  of 
dentistry  within  its  borders;  State  v.  Hinman,  65  N.  H.  103,  23  A.  S.  R.  22, 
18  Atl.  194,  on  same  point;  State  v.  Hovorka,  100  Minn.  249,  8  L.R.A.(N.S.) 
1272,  110  N.  W.  870,  10  A.  &  E.  Ann.  Cas.  398,  sustaining  validity  of  statute 
regulating  the  business  of  pharmacy;  State  ex  rel.  Williams  v.  Purl,  228  Mo.  1, 
128  S.  W.  196,  holding  that  statute  authorizing  dental  board  to  revoke  license 
for  fraud  is  constitutional. 

Cited  in  note  in  2  L.R.A.  588,  on  validity  of  law  requiring  physicians  to  pos- 
sess learning  and  skill. 
Powers  of  medical  examining  board  to  exclude  applicants. 

Cited  in  Spurgeon  v.  Rhodes,  167  Ind.  1,  78  N.  E.  228;  State  ex  rel.  Chap- 
man T.  State  Medical  Examiners,  34  Minn.  387,  26  N.  W.  123,— holding  that 
power  to  revoke  physician's  certificate  for  cause  may  be  granted  to  board  of 
medical  examiners. 

«- Necessity  of  notice. 

Cited  in  State  v.  Schultz,  11  Mont.  429,  28  Pac.  643,  holding  that  board  of 
medical  examiners  has  no  power  to  revoke  certificate  of  physician  without  giv- 
ing him  an  opportunity  to  be  heard;  State  ex  rel.  Milwaukee  Medical  College 
T.  Chittenden,  127  Wis.  468,  107  N.  W.  500,  holding  that  state  board  of  dental 
examiners  may  establish  the  status  of  medical  college  as  to  reputability,  but 
such  college  has  a  right  to  be  heard  prior  to  decision;  Smith  ▼.  State  Medical 
Examiners,  140  Iowa,  66,  117  N.  W.  1116,  holding  notice  and  hearing  implied 
from  statute  for  revocation  of  certificate  to  practice  medicine. 

Cited  in  note  in  1  L.R.A.(N.S.)   812,  on  due  process  of  law  in  revocation  of 
physician's  license. 
Mandamus  to  review  decision  of  board. 

Cited  in  Barmore  v.  State  Medical  Examiners,  21  Or.  301,  28  Pac.  8,  holding 
that  mandamus  will  not  lie  to  review  decision  of  board  of  medical  examiners  as 
to  standing  of  medical  college  issuing  a  diploma,  in  the  absence  of  abuse  of 
discretion;  State  ex  reL  Johnston  v.  Lutz,  136  Mo.  633,  38  S.  W.  323,  on  same 
point;  Van  Vleck  v.  Board  of  Dental  Examiners,  —  (Cal.)  — ,  44  L.R.A.  635, 
48  Pac  223;  Williams  v.  Dental  Examiners,  93  Tenn.  619,  27  S.  W.  1019,— 
holding  decision  of  board  of  dental  examiners  refusing  license  to  practice  den- 
tistry not  reviewable  by  courts  in  the  absence  of  a  showing  of  arbitrary  and 
oppressive  conduct;  State  ex  rel.  Granville  v.  Gregory,  83  Mo.  123,  53  A.  R. 
565;  State  ex  rel.  Hathaway  v.  State  Bd.  of  Health,  103  Mo.  22,  15  I-.  W.  322,— 
holding  that  mandamus  will  not  lie  to  review  decision  of  board  of  medical 
<;xaminer8  in  refusing  certificate  to  practice  medicine;  Ex  parte  McNulty,  77 
Cal.  164,  11  A.  S.  R.  257,  19  Pac.  237,  on  same  point. 

Cited  in  note  in  20  L.R.A.  356,  on  mandamus  to  compel  action  of  boards 
in  respect  to  license  of  physicians,  dentists,  etc. 

50  AM.  REP.  570,  KB  BBSONDY,  82  MINN.  385,  20  N.  W.  866. 
Right  to  be  reimbursed  for  support  of  minor  children  or  wards. 

Cited  in  Kempson  v.  Goss,  69  Ark.  451,  64  S.  W.  224,  holding  that  step- 
father taking  step-children  into  his  family  and  voluntarily  assuming  a  parental 
relation  to  them  cannot  afterwards  recover  for  their  support;  Re  Beisel,  110 
Cal.  267,  40  Pac.  961,  holding  that  mother  may  be  allowed  for  past  main- 
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tenance  of  her  children  from  the  death  of  the  father,  though  she  have  a  sepa- 
rate estate;  Unke  v.  Dahlmier,  78  Minn.  320,  80  N.  W.  1130,  holding  that  a 
widow,  upon  remarriage,  is  not  liable  for  the  support  of  her  minor  children 
but  may  have  their  separate  income  applied  thereto. 

Cited  in  reference  note  in  3  A.  8.  R.  531,  on  when  gtiardian  will  be  allowed 
for  ward's  support  and  when  not. 

Distinguished  in  Ellis  ▼.  Soper,  111  Iowa,  631,  82  N.  W.  1041,  holding  that 
widow  who  is  guardian  of  her  children's  estate  should  be  allowed  only  the  in- 
come therefrom  for  their  support  where  their  estate  is  small  and  she  has  suf- 
ficient income  to  support  herself  and  the  children. 
^Bxpendltnres  by  guardian  pending  appointment. 

Cited  in  Huntsman  ▼.  Fish,  36  Minn.  148,  30  N.  W.  455,  on  duty  of  guardian 
to  pay  expenses  necessarily  incurred  for  benefit  of  ward  but  before  his  appoint- 
ment. 

Distinguished  in  Olson  t.  Thomps<m,  77  Wis.  606,  47   N.   W.   20,  holding 
guardian  not  entitled  to  payment  for  board  of  wards  prior  to  his  ai^intment 
where  they  were  placed  in  his  care  upon  implied  understanding  that  there 
were  to  be  no  such  charges  and  citing  also  annotation  on  this  point. 
Duty  of  father  as  to  sanwrt  of  cshild. 

Cited  in  McAllen,  t.  McAllen,  97  Minn.  76,  106  N.  W.  100,  holding  that  ri^t 
of  child  to  protection  and  support  by  its  father  is  not  affected  by  decree  of 
divorce  between  parents. 

Cited  in  note  in  57  ImRJL  729,  on  parent's  duty  to  support  child  as  affected 
by  child's  interest  in  trust  estate. 
Relation  of  step  father  and  step  child. 

Cited  in  Hennessey  v.  Bavarian  Brewing  Co.  63  Mo.  App.  Ill,  on  right  of 
stepfather  to  services  of  a  step-child  receiving  food,  clothing  and  education  from 
him. 

50  AM.  REP.  588,  STATB  v.  HORAN,  82  MINN.  894,  20  N.  W.  905. 
Admissibility  of  declarations  as  res  gestse. 

Cited  in  Coffin  v.  Bradbury,  3  Idaho,  770,  05  A.  8.  R.  37,  35  Pac  715,  hold- 
ing that  time  of  making  declarations  is  not  necessarily  the  controlling  element 
as  to  their  admissibility;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind.  566, 
9  A.  8.  R.  883,  2  L.R.A.  520,  19  N.  E.  453,  holding  declarations  of  brakeman 
injured  by  train  made  two  minutes  after  the  injury  admissible;  Keyser  v. 
Chicago  &  6.  T.  R.  Co.  66  Mich.  390,  33  N.  W.  867,  holding  declarations  of 
engineer  of  train  in  regard  to  accident  admissible  though  made  some  time 
after  accident  occurred;  Hyvonen  v.  Hector  Iron  Co.  103  Minn.  331,  123  A.  8. 
R.  332,  115  N.  W.  167,  holding  declarations  of  engineer  25  minutes  after  an 
accident  admissible  as  part  of  res  geste  in  suit  for  personal  injury;  Conlan 
V.  Grace,  36  Minn.  276,  30  N.  W.  880,  holding  declarations  of  one  signing  a 
deed  made  after  leaving  the  room  inadmissible  as  res  gests;  Metropolitan  R 
Co.  V.  Collins,  1  App.  D.  C.  383,  holding  declarations  of  one  not  concerned  in  an 
accident  but  relating  thereto  not  admissible  as  res  gest«  though  made  shortly 
thereafter. 

Cited  in  reference  note  in  50  A.  R.  519,  on  admissibility  of  declarations  of  de- 
ceased as  res  gestae. 

Cited  in  notes  in  68  A.  R.  184,  as  to  when  declarations  are  part  of  the  res 
gesta;  95  A.  D.  59,  63,  on  necessity  that  acts  and  declarations  be  oontempo- 
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raneous  with  principal  transaction  to  be  admissible  as  part  of  res  gest»;  10 
L.RJI.  738,  on  how  near  th«  main  transaction  declarations  must  be  made  to 
constitute  part  of  res  gestae;  11  E.  R.  C.  292,  on  the  doctrine  of  res  gestae. 

—  Declarations  of  Ylctim  of  crime. 

Cited  in  State  v.  Williams,  96  Minn.  351,  105  N.  W.  265,  holding  declarations 

of  victim  of  shooting  made  a  few  minutes  thereafter  admissible  as  res  gestae; 

State  T.  Alton,  105  Minn.  410,  117  N.  W.  617,  holding  declarations  made  by 
victim  of  a  rape,  shortly  after  its  commission  admissible  in  prosecution  for 

the  rape. 

4S0  AM.  REP.  585,  DAHLBERG  Y.  MINNEAPOIilS  STREET  R.  CO.  82 
MINN.  404,  21  N.'  W.  545. 

Projecting  body  or  member  outside  of  line  of  car  as  negligence. 

ated  in  Francis  v.  New  York  Steam  Co.  114  N.  Y.  380,  21  N.  E.  988;  Mc- 
Cord  T.  Atlanta  &  C.  Air  Line  R.  Co.  134  N.  C.  53,  45  S.  E.  1031,— holding 
that  fact  that  passenger  had  his  hand  extended  slightly  outside  cad  window- 
sill  does  not  of  itself  bar  recovery  for  injury  sustained  by  striking  obstruction 
near  track;  Cmnmings  v.  Wichita  R.  &  Light  Co.  68  Kan.  218,  74  Pac.  1104, 
1  A.  &  E.  Ann.  Cas.  708,  holding  that  passenger  injured  by  striking  obstruc- 
tion near  track  is  not  precluded  from  recovery  as  a  matter  of  law  by  the  fact 
that  he  projected  his  head  outside  the  car;  Smith  v.  St.  Louis  Transit  Co.  120 
Mo.  App.  328,  97  S.  W.  218,  holding  that  question  whether  passenger  was  guilt}- 
•of  contributoiy  negligence  in  resting  elbow  on  window-sill  so  that  it  projected 
:Rlight]y  beyond  body  of  car  is  for  the  jury;  Powers  v.  Boston,  154  Moss.  60,  27  N. 
E.  999,  holding  that  where  conductor  of  street  car  was  injured  by  striking  ob- 
struction near  track  while  on  running  board  of  car,  the  question  of  his  con- 
tributory n^ligence  is  for  the  jury;  Anderson  v.  City  R.  Co.  42  Or.  505,  71 
Pac.  659,  holding  that  where  passenger  is  injured  by  contact  with  structure  near 
street  railway  track,  it  is  for  jury  to  decide  if  company  was  n^ligent  in  permit- 
ting the  obstruction  so  close  to  its  track;  Boss  v.  Providence  &  W.  R.  Co.  15  R.  I 
149,  1  Atl.  9,  holding  that  where  passenger  is  injured  under  state  of  facts  which 
does  not  make  him  guilty  of  negligence  as  a  matter  of  law,  the  question  of  neg- 
ligence and  contributory  negligence  is  properly  left  to  the  jury;  San  Antonio 
Traction  Co.  v.  Bryant,  30  Tex.  Civ.  App.  437,  70  S.  W.  1015,  on  question  of  neg- 
ligence being  for  the  jury  where  passenger  on  street  car  is  injured  while  standing 
on  platform  steps  or  running  board  of  car ;  Cummings  v.  Worcester,  L.  &  S.  Street 
R.  Co.  166  Mass.  220,  44  N.  E.  126,  on  question  of  contributory  negligence  being 
for  the  jury,  where  passenger  is  injured  by  striking  obstruction  while  body  is 
extending  outside  of  the  car;  La  Barge  v.  Union  Electric  Co.  138  Iowa,  691,  19 
LJtJL(N.S.)    213,   116  N.  W.   816,  holding  that  passenger  on  open   crowded 
car  is  not  n^ligent,  as  matter  of  law,  in  exposing  body  slightly  at  side  of  car; 
Simpson  v.  Toronto  A  Y.  R.  R.  Co.  16  Ont.  L.  Rep.  31,  holding  passenger  not 
negligent  as  matter  of  law  in  leaning  over  platform  railing  to  expectorate. 

Cited  in  reference  note  in  54  A.  R.  544,  on  negligence  of  passenger  in  riding 
with  arm  outside  of  coach. 

Cited  in  notes  in  116  A.  S.  R.  723;  5  L.R.A.(N.S.)  276;  16  L.R.A.  93,— on 
negligence  of  passenger  on  street  car  in  allowing  member  of  body  to  project 
from  car  window. 

Distinguished  in  Huber  v.  Cedar  Rapids  &  M.  C.  R.  Co.  124  Iowa,  556,  100 
N.  W.  478,  holding  that  passenger  injured  by  striking  obstruction  while  volun- 
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larily   projecting   his  head   outside   of   body   of  car  cannot   recover  for  injury 

sustained. 

Contributory  negll^nce  as  question  for  Jury. 

Cited  in  notes  in  51  A.  R.  605;  2  A.  S.  R.  349,  546, — on  contributory  negli- 
gence as  question  of  fact  or  law. 
Consideration  of  plaintilTs  pecuniary  condition. 

Cited  in  Griser  ▼.  Schoenbom,  109  Minn.  297,  123  N.  W.  823,  holdii^  that 
plaintiff's  pecuniary  condition  cannot  be  considered  in  estimating  damages. 

50   AM.   REP.    590,    OSBORNB   ▼.    KNIFE    FAIiLS   BOOM   CORP.    32 

MINN.  412,  21  N.  W.   704. 
Power  of  state  to  authorise  booms  in  navigable  waters. 

Cited  in  Lindsay  A  P.  Co.  v.  Mullen,  176  U.  8.  126,  44  L.  ed.  400,  20  Sup. 
Ct.  Rep.  325,  holding  that  statute  giving  boom  company  right  to  take  all  logs 
in  stream,  separate  them  and  charge  toll  for  so  doing  is  valid;  State  v.  Tower 
Lumber  Co.  100  Minn.  38,  110  N.  W.  254,  sustaining  constitutionality  of 
statute  prohibiting  any  one  from  obstructing  the  state  fish  commission  in 
gathering  spawn  as  applied  to  an  incorporated  boom  company  having  special 
privileges  in  a  stream;  East  Hoguiam  Boom  t  Logging  Co.  v.  Neeson,  20  Wash. 
142,  54  Pac.  1001,  hold  that  the  state  has  power  to  i»tmiote  the  navigability 
and  floatability  of  streams  within  its  borders,  and  may  authorize  boom  com- 
panies making  such  improvements  to  charge  reasonable  tolls  as  CMupensation ; 
J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.  72  Wis.  62,  7  A.  a  R.  837,  38  N. 
W.  529,  holding  that  where  two  states  have  concurrent  jurisdiction  over  waters 
of  river  forming  boundary,  either  may  authorize  the  construction  of  booms 
therein  within  its  own  territory  though  act  of  congress  provides  that  such 
rivers  shall  be  free  and  common  highways. 

Cited  in  notes  in  39  L.R.A.  494;   67  L.RJ^.  839;  70  L.R.A.  276;  41  L.R.A. 
379,— on  power  of  legislature  to  permit  boom  company  to  erect  boom. 
*To  allow  taking  of  tolls. 

Cited  in  Button  v.  Webb,  124  N.  C.  749,  59  L.RJ^.  33,  33  S.  B.  169  (dis- 
senting opinion),  on  right  of  state  to  punish  private  companies  to  charge 
tolls  for  the  use  of  navigable  streams;  Harmon  v.  Chicago,  140  IIL  374,  29  K. 
£.  732,  on  power  of  state  to  improve  navigable  waters,  and  to  .charge  tolls 
from  all  vessels  using  such  waters  in  the  improved  condition. 

Distinguished  in  Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  Lumber 
Co.  89  C.  C.  A.  267,  162  Fed.  287,  holding  the  Minnesota  boom  company  has 
no  power  to  extend  its  boom  across  waters  forming  international  boundary 
and  charge  toll  for  logs  taken  on  the  Canadian  side  of  stream  and  belonging 
to  Canadian  owners. 
Nature  and  purpose  of  boom  franchise. 

Cited  in  Osborne  v.  C.  N.  Nelson  Lumber  Co.  33  Minn.  285,  22  N.  W.  540; 
Mississippi  A  R.  River  Boom  Co.  v.  Prince,  34  Minn.  79,  24  N.  W.  361;  St. 
Louis  Dalles  Improv.  Co.  v.  C.  N.  Nelson  Lumber  Co.  43  Minn.  130,  44  N.  W. 
1080, — holding  that  right  of  boom  company  to  charge  toll  does  not  depend 
npon  the  benefit  in  the  particular  case  but  is  for  the  general  improvement 
and  service  rendered  by  the  company;  West  Branch  Boom  Co.  v.  Pennsylvania 
Joint  Lumber  t  Land  Co.  121  Pa.  143,  6  A.  S.  R.  766,  15  Atl.  509,  22  W.  N. 
C.  303,  46  Phila.   Leg.  Int.  445,  on  purpose  for  which  boom  companies  are 
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or^niced;  International  Boom  Co.  ▼.  Rainey  Lake  River  Boom  Corp.  97 
Minn.  513,  107  N.  W.  735,  on  dams,  booms  and  sluiceways  as  improvements  in 
a  river. 

Powers  of  boom  company  orgranlzed  by  special  acts. 

Cited  in  Green  v.  Knife  Falls  Boom  Corp.  35  Minn.  155,  27  N.  W.  924,  on 
rights  of  boom  company  under  special  act;  State  ex  rel.  Brooks-Scanlon  Lum- 
ber Co.  V.  Knife  Falls  Boom  Corp.  96  Minn.  194,  104  N.  W.  817,  on  boom 
company  chartered  by  special  act  as  representing  the  state  as  regards  navi- 
gation of  river  at  that  point. 

50  AM.  REP.  601,  PUIiLMAN  PAIiACE  CAR  CO.  ▼.  BLUHM,  109  XLL. 

20. 
liiability   for   damages   for   negligence   where   aggravated   by  nnskllfnl 

medical  treatment. 

Cited  in  Chicago  City  R.  Co.  v.  Saxby,  213  111.  274,  104  A.  S.  R.  218,  68 
L.R.A.  164,  72  N.  E.  765;  Variety  Mfg.  Co.  v.  Landaker,  227  111.  22,  81  N.  E. 
47;  Sandwich  v.  Dolan,  34  111.  App.  199;  Joliet  v.  LePla,  109  111.  App.  336; 
Selleck  v.  Janesville,  100  Wis.  157,  69  A.  S.  R.  906,  41  L.R.A.  563,  75  N.  W. 
975, — ^holding  that  where  one  injured  through  the  negligence  of  another  exer- 
cises ordinary  care  in  the  employment  of  a  physician,  he  is  not  precluded  from 
recovering  damages  in  full  though  the  mistakes  of  the  physician  may  have 
tended  to  increase  the  extent  of  the  injury;  Chicago  City  R.  Co.  ▼.  Cooney,  196 
111.  466,  63  N.  E.  1029  (affirming  95  111.  App.  471),  on  same  point. 

Cited  in  reference  note  in  10  A.  S.  R.  66,  as  to  whether  disease  of  person  in- 
jured or  killed  is  admissible  in  evidence  as  defense  or  to  mitigate  damages. 

Cited  in  notes  in  52  A.  R.  162,  on  right  to  recover  for  n^ligent  injury 
though  surgeon  contributed  to  injury  by  mistake  in  treatment;  36  A.  8.  R. 
845;  104  A.  S.  R.  224, — on  liability  of  person  causing  original  injury  for  t^- 
gravation  by  physician's  lack  of  skill;  17  L.R.A.  34,  on  effect  of  concurrence 
of  physician's  negligence  in  injury  on  liability  of  defendant;  49  L.R.A.  827, 
on  effect  of  obeying  improper  directions  of  physician  on  remedy  of  injured 
person  against  one  who  injured  him. 
Duty  of  Injured  person  to -minimize  damage  by  employing  physician. 

Cited  in  Texas  t  P.  R.  Co.  v.  White,  62  L.  R.  A.  90,  42  C.  C.  A.  86,  101 
Fed.  928,  holding  that  one  negligently  injured  cannot  recover  for  pain  or 
suffering  sustained  on  account  of  failure  to  use  ordinary  care  to  obtain 
surgical  treatment;  Louisville  &  N.  R.  Co.  v.  Hine,  121  Ala.  234,  25  So.  857, 
on  duty  to  use  ordinary  cure  to  keep  damage  from  becoming  greater  than 
necessary. 
Proximate  cause  as  question  of  fact. 

Cited  in  Meyer  v.  Butterbrodt,  146  111.  131,  34  N.  E.  152,  holding  that  ques- 
tion  whether  an  act  is  the  proximate  cause  of  an  injury  is  for  the  jury; 
Doremus  v.  Hennessy,  176  111.  608,  68  A.  S.  R.  203,  43  L.R.A.  797,  52  N.  E. 
924,  holding  that  question  of  proximate  or  remote  cause  is  for  the  jury. 
Review  of  amount  of  damages  upon  appeal. 

Cited  in  Beeler  v.  Webb,  113  111.  436;  Joliet,  A.  &  N.  R.  Co.  v.  Velie,  140  111. 
59,  29  N.  E.  706;  West  Chicago  R.  Co.  v.  Bode,  150  111.  396,  37  N.  E.  879,— 
holding  that  amount  of  damages  is  a  question  of  fact  for  the  juiy  which  will 
not  be  inquired  into  upon  appeal  to  supreme  court;  Hardy  v.  Rapp,  112  111. 
359,  on  conclusiveness  of  judgment  of  appellate  court  as  to  controverted  facts. 
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Cited  iB  note  in  26  L.RJL  9S5,  on  reviewing  power  of  ftppeUate  eonrt  to 
interfere  with  Terdiet  for  exfieteive  damagee. 

50  AM.  BEP.  005,  PBORIA  M  P.  UNION  B.  OO.  ▼.  OHIOAGO,  B.  I. 

M  P.  R.  OO.  lot  nil.  1S5. 
Dotjr  sad  Unbilitjr  of  railroAd  ae  to  transportlBg  cmn  of  naotber  oomiMmy. 

Cited  in  Chieego,  B.  4  Q.  R.  Co.  t.  Cortifl»  51  Neb.  442,  M  A.  a  R.  456,  71 
N.  W.  42,  holding  that  it  it  the  duty  of  a  railroad  company  aa  a  eommon 
carrier  to  transport  the  cart  of  other  companies  over  tie  lines;  Schnmaeher  ▼. 
Chicago  A  N.  W.  R.  Co.  207  lU.  100,  60  N.  E.  825;  Burlington,  a  R.  A  N.  R. 
Co.  T.  D^,  82  Iowa,  812,  81  A.  a  R.  477,  12  L.ILA.  486,  48  N.  W.  08;  Missouri, 
K.  A  T.  R.  Co.  T.  Merrill,  61  Kan.  671,  60  Pac  810,— on  same  point;  Jaoobeon 
r.  Wisconsin,  M  4  P.  R.  Co.  71  Minn.  510,  70  A.  a  R.  858,  40  LJLA.  380,  74 
N.  W.  898,  holding  that  legislature  has  power  to  oompel  railroads  to  make  such 
interchange  of  cars  as  is  incidental  to  their  business  as  oonumm  carriers; 
Missouri  P.  R.  Co.  t.  Chicago  4  A.  R.  Co.  25  Fed.  817,  holding  railroad  trans- 
porting cars  of  another  company  liable  therefor  as  a  eommon  carrier;  West- 
em  4  A.  R.  Co.  ▼.  State,  (Ga.)  14  LJUL  481,  on  public  obligation  of  a  rail- 
road as  a  eommon  carrier;  Pittsburg,  aC4StL.R.Co.T.  Chicago,  242  111. 
178,  134  A.  a  R.  816,  80  N.  E.  1022,  on  liabililj  of  railroad  as  to  cars  of  other 
railroads  received  for  transportation  over  its  road;  Louisville  4  N.  R.  Co.  v. 
Central  Bto6k  Tarda  Co.  133  Ky.  148,  07  a  W.  778,  on  duty  of  railroad  to 
transport  cars  of  other  railroads  loaded  with  live  stodc 

Cited  in  referenee  note  in  20  A.  a  R.  354,  on  railroads  as  carriers  «f  cars  of 
connecting  lines. 

Cited  in  note  in  5  B.  R.  C.  878,  on  duty  of  common  carrier  to  aoe^  and 
transport  goods. 

Distinguished  in  East  St  Louis  Connecting  R.  Co.  t.  Wabash,  St.  L.  4  P.  R. 
Co.  123  IlL  504,  15  N.  B.  45  (reversing  24  IlL  App.  270) ;  Peoria  4  P.  U.  R. 
Co.  T.  United  SUtes  Rollii^  stock  Co.  136  DL  643,  20  A.  a  R.  848,  27  N.  £. 
50  (reversing  86  DL  App.  562  and  28  IlL  App.  70)— ^lolding  that  railroad  ac- 
cepting loaded  car  for  transportation  becomes  liable  as  common  carrier  for  the 
car  and  its  contents,  but  such  liability  is  suspended  while  such  car  by  the  con- 
tract of  carriage  is  temporarily  out  of  its  controL 
Railroad  transporttng  cars  only,  as  common  carrier. 

Cited  in  United  SUtes  v.  Union  Stock  Yards  Co.  161  Fed.  010,  holding  that 
railroad  operated  by  stock  yards  company  for  the  transfer  of  all  cars  of  stodc 
offered  to  it  is  a  common  carrier;  United  States  v.  Sioux  Ci^  Stodc  Tarda  Co. 
162  Fed.  556,  on  same  point. 
Liability  of  connecting  carriers. 

Cited  in  reference  note  in  2  A.  S.  R.  825,  on  liability  of  connecting  carriers. 

50  AM.  REP.  610,  HAWTHORNB  ▼.  PEOPLE,  lOt  ILL.  802. 
Constitutionality  of  leglslatlTe  act,  presumptions  as  to. 

Cited  in  People  ex  rel.  Longenecker  v.  Nelson,  133  111.  565,  27  N.  K  217; 
Qaines  v.  Williams,  146  111.  450,  34  N.  B.  034;  People  ex  reL  Woodyatt  ▼. 
Thompson,  155  IlL  451,  40  N.  E.  307, — ^holding  that  presumptions  are  in  favor 
of  the  constitutionality  of  a  legislative  act  and  courts  will  if  possible  so  eon> 
strue  an  act  as  to  make  it  valid;  Harmon  v.  Chicago,  140  IlL  374,  20  N.  £  732, 
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holding   that   act   should   not   be   declared   unconstitutional    unless   it   clearly 
violates  some  provision  of  the  constitution. 
-^  special  or  class  leglslatioii. 

Cited  in  People  ex  rel.  Meyer  v.  Hazelwood,  116  111.  319,  6  N.  E.  480;  Lacp 
T.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  407,  41  A.  S.  R.  109,  23  L.R.A.  264,  25 
S,  W.  75, — holding  that  act  is  not  special  legislation  if  it  operates  uniformly 
upon  all  persons  within  the  class  to  which  it  applies;  Cummings  v.  Chicago, 
144  111.  563,  33  N.  E.  854,  holding  that  act  is  not  special  l^islation  because 
•cities  affected  thereby  are  classified  according  to  population;  Louisville,  N.  A. 
-&  C.  R.  Co.  V.  Wallace,  136  111.  87,  11  LJI.A.  787,  26  N.  E.  493,  holding  act 
providing  for  the  placing  of  certain  causes  upon  the  "short  cause  calendar*'  so 
^s  to  expedite  their  hearing  constitutional;   Cohn  ▼.  People,  149  111.  486,  41 
A.  S.  R.  304,  23  L.R.A.  821,  37  N.  £.  60,  holding  that  act  to  protect  ''associa- 
tions, unions  of  working  men,  and  persons  in  their  labels  and  trademarks"  is 
valid;  Vogel  v.  Pekoe,  157  111.  339,  30  L.R.A.  491,  42  N.  E.  386,  holding  act 
constitutional   which   provides   that  where  certain  classes  of  employees  suing 
for  wages  recover  judgments  reasonable  attorney's  fees  shall  be  added  thereto; 
People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co.  201  111.  236,  66  N.  E. 
349,  holding  anti  trust  act  constitutional  though  building  and  loan  associations 
-were  excluded  from  its  provisions;  People  ex  rel.  Deneen  v.  People's  Gaslight 
^  Coke  Co.  205  111.  482,  08  A.  S.  R.  244,  68  N.  E.  950,  holding  that  act  author- 
izing the  merger  of  gas  companies  is  constitutional;  Kettles  v.  People,  221  111. 
221,     77     N.     £.     472,     holding     act    regulating     practice    of     dentistry     to 
be    constitutional    though    it    exempts    practising    physicians    and    students 
in     dental     colleges     from     its     provisions;     Erford     v.     Peoria,     229     111. 
•546,  82  N.  E.  374,  holding  that  act  limiting  time  for  the  bringing  of  suits  for 
personal  injuries  against  cities,  towns  and  villages  is  constitutional;    Sayloe 
^.  Duel,  236  111.  429,  19  L.R.A.(N.S.)    377,  86  N.  E.  119,  sustaining  validity 
of  act  making  decision  of  county  court  final  in  contests  of  local  option  elec- 
tions; Brady  v.  Mattem,  125  Iowa,  158,  106  A.  S.  R.  291,  100  N.  W.  358,  hold- 
ing  statute  regulating  building  and  loan  associations  to  be  valid;  Com.  v.  Norton, 
"9  Pa.   Diat.  R.   132,  23  Pa.   Co.   Ct.  386,  holding  that  act  applying  to  "asso- 
ciations and   unions  of  workingmen"  is  not  class  legislation  within  meaning 
^f  state  constitution;   Lippman  v.  People,  175  111.  101,  51  N.  E.  872,  on  dis- 
tinction between  general  and  special  legislation;  People  v.  Wilcox,  237  111.  421, 
86  N.  E.  672  (dissenting  opinion),  on  law  operating  upon  all  persons  similarly 
situated  not  being  special  legislation;   W.  C.  Ritchie  k  Co.  v.  Wayman,  244 
111.   509,   27    L.R.A.(N.S.)    994,   91    N.   E.   695,   holding  that   statute   limiting 
hours  of  women's  labor  in  mechanical  establishments,  factories  and  laundries 
is  not  unconstitutional  special  legislation;  Chicago  v.  Schmidinger,  243  111.  167, 
—  L,njL    (N.S.)   — ,  90  N.  E.  369,  17  A.  &  E.  Ann.  Cas.  614,  holding  that 
bread  ordinance  applying  to  all  bakers  is  not  special;   Block  v.  Chicago,  230 
III  251,  130  A.  S.  R.  219,  87  N.  £.  1011,  holding  that  ordinance  requiring  all 
persons  exhibiting  moving  pictures  to  obtain  permit  is  not  special. 

Cited  in  note  in  11  L.R.A.  492,  on  when  local  and  special  acts  are  valid. 
—  Police  power. 

Cited   in  Chebanse  v.   McPherson,    15  111.   App.   311,  sustaining   validity  of 
village  ordinance  prohibiting  trade  on  Sunday;  State  ex  rel.  Beek  v.  Wagener, 
77  Minn.  483,  77  A.  S.  R.  681,  46  L.R.A.  442,  80  N.  W.  633,  sustaining  constitu- 
tionality of   act  for   the   licensing  and   regulating  of  commission   merchants; 
Am.  Rep.  Vol.  XIX.— 61. 


Digitized 


by  Google 


60  AM.  REP.]  NOTES  OX  AMERICAN  REPORTS.  M2 

Bessette  t.  People,  193  111.  334,  56  L.R.A.  558,  62  N.  E.  215,  on  ri^t  to  exmct 
license  from   hone  shoers   as  a   revenue  meaaure. 

Cited  in  reference  notes  in  77  A.  S.  R.  692,  on  constitutionality  of  law  regu- 
lating business;  86  A.  8.  R.  318,  on  validity  of  acts  imposing  license  and  oc- 
cupation taxes. 

Cited  in  note  in  25  A.  S.  R.  888,  on  14th  Amendment  in  relation  to  rules  and 
restrictions   to  prevent   fraud. 

Distinguished  in  Bessette  v.  People,  193  111.  334,  56  L.R.A.  558,  62  N.  £. 
215,  holding  act  requiring  horseshoers  to  be  licensed  unconstitutional  as  not 
within  police  power  of  the  state;  People  v.  Steele,  231  111.  340,  121  A.  S.  R. 
321,  14  L.R.A.(N.S.)  361,  83  N.  K  236,  holding  act  prohibiting  "scalping"  in 
sale  of  theatre  tickets  to  be  unconstitutional. 

—  Police  regulation  of  milk  and  dairy  business. 

Cited  in  Chicago  v.  Bowman  Dairy  Co.  234  111.  294,  123  A.  S.  R.  100,  17  LJLA. 
(N.S.)  684,  84  N.  E.  913,  14  A.  &,  E.  Ann.  Cas.  700,  holding  ordinance  regulating 
bottles  used  in  selling  milk  to  be  valid;  Powell  v.  Com.  114  Pa.  265,  60  A.  B. 
350,  7  Atl.  913,  19  W.  N.  C.  24,  1  Pa.  Co.  a.  94,  on  power  of  state  to  pn^bH 
the  manufacture  and  use  of  oleomargarin. 

—  Delegation  of  Judicial  power. 

Cited  in  Owners  of  Lands  v.  People,  113  111.  296,  sustaining  oonstitutionality 
of  provision  in  drainage  act  providing  board  of  appeal  from  drainage  commis- 
sioner's orders  from  which  appeal  will  again  lie  to  the  courts;  George  ▼.  People, 
167  111.  447,  47  N.  E.  741,  holding  that  'indeterminate  sentence"  act  is  not  un- 
constitutional as  conferring  judicial  power  upon  penitentiary  board;  Belling- 
ham  Bay  Improv.  Co.  v.  New  Whatcom,  20  Wash.  53,  54  Pac.  774,  sustaining 
constitutionality  of  act  authorizing  city  council  to  determine  regularity  of  re- 
assessments and  providing  for  appeal  from  such  decision. 

—  Bmbraclng  more  than  one  subject. 

Cited  in  Hronek  ▼.  People,  134  111.  139,  23  A.  S.  R.  652,  8  L.RJ^.  837,  24  N. 
E.  861,  holding  act  not  unconstitutional  as  embracing  more  than  one  subject  be- 
cause providing  for  '^regulation*'  and  also  for  "punishment''  for  improper  use. 
Power  of  legislation  under  constitution. 

Cited  in  People  use  of  Peoria  County  v.  Hill,  163  111.  186,  36  L.RJL  634,  46 
N.  E.  796;  Price  ▼.  People,  193  111.  114,  86  A.  S.  R.  306,  55  L.R.A.  588,  61  N.  E. 
844, — on  supreme  power  of  legislation  being  vested  in  the  assembly  subject  only 
to  limitations  imposed  by  the  constitution. 

50  AM.  RBP.  617,  ADAMS  t.  PfiOPLE,  109  ILL,  444. 
Intent  to  kill  as  element  of  murder. 

Cited  in  Morello  v.  People,  226  111.  388,  80  N.  E.  903,  holding  that  "intent  to 
kill"  does  not  enter  into  definition  of  murder;  State  v.  Lang,  65  N.  H.  284,  23 
Atl.  432,  on  civil  and  criminal  liability  for  the  natural  and  probable  consequences 
of  one's  acts. 
Murder  by  feloniously  forcing  victim  Into  fatal  danger. 

Cited  in  Taylor  v.  State,  41  Tex.  Crim.  Rep.  564,  55  S.  W.  961,  holding  that 
where  train  robbers  compelled  fireman  to  go  into  a  place  of  danger  where  he 
was  killed,  they  were  legally  responsible  for  his  death. 

Cited  in  notes  in  63  L.RJL  360,  66  L.R.A.  804, — on  causing  person  to  Isap 
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from  train  to  his  death  as  murder;  16  L.R.A.(N.S.)  327,  as  to  whether  one 
causing  fright  by  unlawful  act  is  guilty  of  homicide  because  death  follows  fright. 
Instructions  In  criminal  trial  on  reasonable  donbt. 

Cited  in  Seacord  t.  People,  121  111.  623  (affirming  22  111.  App.  279),  sustaining 
refusal  to  instruct  jury  that  the  policy  of  the  law  is  that  it  is  better  that 
ninety  nine  guilty  persons  should  escape  than  that  one  innocent  person  should 
be  convicted;  Parsons  v.  People,  218  111.  386,  76  N.  E.  993,  sustaining  instruction 
to  jury  in  prosecution  for  murder,  in  substance  that  the  jury  must  be  satisfied 
of  defendant's  guilt  beyond  a  reasonable  doubt  and  that  circumstantial  evidence 
is  legal  evidence. 

50  AM.  REP.  619,  PEORIA,  D.  &  E.  R.  CO.  t.  DUGGAN,  109  TLJj,  687. 
Constitutionality  of  acts  providing  for  the  recovery  of  attorney's   fee 
as  part  of  Judgment. 

Cited  in  Vogel  v.  Pekoe,  157  111.  339,  30  L.R.A.  491,  42  N.  E.  386,  sustaining 
constitutionality  of  act  providing  for  recovery  of  attorney's  fee  by  plaintiff  in 
suit  for  wages;  Engebretsen  v.  Gay,  158  Cal.  30,  28  L.R.A.(N.S.)  1062,  109  Pac. 
880;  Liquidating  Comrs.  v.  Marrero,  106  La.  130,  30  So.  305, — sustaining 
validity  of  act  compelling  unsuccessful  tax-resister  to  pay  attorney's  fee  for  the 
collection  of  the  tax;  Wortman  v.  Kleinschmidt,  12  Mont.  316,  30  Pac.  280, 
holding  act  constitutional  which  allows  a  reasonable  attorney's  fee  to  plaintiff 
in  suit  to  foreclose  a  mechanic's  lien;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  116, 
82  N.  W.  313;  Farmers  &  M.  Ins.  Co.  v.  Dobney,  62  Nob.  213,  97  A.  S.  R.  624, 
86  N.  W.  1070, — sustaining  validity  of  act  permitting  reasonable  attorney's  fee 
to  be  taxed  as  costs  upon  judgment  against  insurance  company  upon  policy  in- 
suring real  property;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mashore,  21  Okla.  275,  96 
Pac.  630,  17  A.  &  E.  Ann.  Cas.  277;  Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio 
St.  12,  63  A.  S.  R.  622,  29  L.R.A.  386,  41  N.  E.  263,— holding  that  act  providing 
for  allowance  of  attorney's  fee  to  successful  plaintiff  in  suit  for  wages  is  un- 
constitutional and  void;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  166  U.  S.  160,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255,  (dissenting  opinion),  on  constitutionality  of 
acts  permitting  plaintiff  to  recover  attorney's  fees  in  certain  cases;  Pyramid 
Land  t  Stock  Co.  v.  Pierce,  30  Nev.  237,  95  Pac.  210,  holding  that  provision  for 
attorney's  fee  against  one  unlawfully  herding  stock  on  another's  land  is  proper 
police  regulation. 

Cited  in  notes  in  14  L.R.A.  586,  on  constitutional  equality  of  protection  of 
the  laws  as  to  attorneys'  fees;  79  A.  S.  R.  185;  17  L.R.A.(N.S.)  910,— on  valid- 
ity  of  statutory  provision  for  attorney's  fee. 

Distinguished  in  I>avid8on  v.  Jennings,  27  Colo.  187,  83  A.  S.  R.  49,  48  L.R.A. 
340,  60  Pac.  354,  holding  provision  for  recovery  of  attorney's  fee  in  suit  to  fore- 
close mechanics'  lien  to  be  unconstitutional. 

•—In  actions  against  railroads  for  statutory  noncoiitractnai  liability. 

Cited  in  Dow  v.  Beidelman,  49  Ark.  465,  6  S.  W.  718,  sustaining  validity  of 
act  providing  that  successful  plaintiff  may  recover  attorney's  fee  in  suit  against 
railroad  for  penalty  for  charging  excessive  fare;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Hamilton,  200  111.  633,  66  N.  E.  389;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Sellers,  60  111.  App.  81,  holding  that  attorney's  fee  as  provided  by  statute  may 
be  taxed  against  railroad  in  suit  for  damage  from  fire  set  by  it;  Gano  v.  Minne- 
apolis &  St  L.  R.  Co.  114  Iowa,  713,  89  A.  S.  R.  393,  55  L.R.A.  263,  87  N.  W. 
714,  sustaining  validity  of  provision  for  taxing  attorney's  fees  against  railroad 
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upon  appeal  from  appraisement  in  condemnation  proceedings;  Gulf,  C.  4  S.  F. 
R.  Co.  V.  EUia,  87  Tex.  19,  26  S.  W.  985,  suaUining  validity  of  statute  providing 
for  attorney's  fee  in  judgment  against  railroad  company  in  suits  opoa  claims 
against  railroad  company;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Prior,  34  Fbu 
271,  15  So.  760;  Perkins  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  103  Mo.  52,  11  LJLA. 
426,  15  S.  W.  320,— «usUining  validity  of  act  making  it  the  duty  of  the  court 
to  tax  a  reasonable  attorney's  fee  in  favor  of  successful  plaintiff  in  action 
against  railroad  for  killing  stock  where  its  road  was  not  properly  fenced; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Lavieux,  14  HI  App.  469;  Illinois  C.  R.  Co.  v. 
Crider,  91  Tenn.  489,  19  S.  W.  618, — sustaining  validity  of  statute  making  rai1> 
road  absolutely  liable  for  injuries  to  stock  by  moving  trains,  where  road  is 
unfenced,  including  attorney's  fee  if  collected  by  suit;  Hecker  v.  Jllinois  C.  R. 
Co.  231  111.  574,  83  N.  E.  456,  on  same  point. 

Cited  in  note  in  21  L.R.A.  791,  on  invalidity  of  class  legislation  authorizing 
taxation  of  attorney's  fee  against  railroad  for  killing  stock. 
Pleading  right  to  attorney's  fees. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Henry,  17  111.  App.  521;  Sanitary  Dist  ▼. 
Alderman,  113  IlL  App.  23, — holding  that  where  attorney's  fees  are  allowed  by 
statute  as  costs  where  proper  notice  is  given,  it  is  not  necessary  to  set  forth 
notice  and  claim  of  attom^s  fees  in  declaration. 
Power  of  state  over  railroads. 

Cited  in  Chicago,  I.  4  L.  R.  Co.  v.  Irons,  38  Ind.  App.  196,  78  N.  £.  207,  hold- 
ing that  state  has  authority  under  the  police  power  to  require  railroads  to  main- 
tain suitable  fences  along  its  track;  McQuire  v.  Chicago,  B.  4  Q.  R.  Go.  131 
Iowa,  340,  108  N.  W.  902,  sustaining  validity  of  act  making  railways  liable  for 
injuries  resulting  from  negligence  of  fellow  servants. 

Cited  in  note  in  31  L.ILA.(N.S.)  861,  864,  865,  on  constitutionality  of  stat- 
utes requiring  railroad  to  fence  tracks  and  build  cattle  guards. 
—  Liability  for  attorney's  foes  as  penalty  for  breach  of  duty  impoeed. 

Cited  in  Terre  Haute  4  L.  R.  Co.  v.  Salmon,  161  Ind.  131,  67  N.  E.  918, 
holding  the  same  and  that  it  may  impose  penalties  for  failure  to  do  so^  in  the 
form  of  attorney's  fees  for  plaintiff  in  action  arising  out  of  such  failure. 

Cited  in  note  in  47  L.  ed.  U.  S.  822,  on  constitutionality  of  act  tor  attorney's 
fee  as  penalty  for  failure  of  railroad  to  fence  right  of  way. 

50  AM.  REP.  621,  CAMPBEUj  v.  PEOPUE,  lOt  Hilj.  565. 
Place  of  criminal  prosecution. 

Cited  in  Graham  v.  People,  181  111.  477,  47  L.RJk.  731,  55  N.  E.  179,  holding 
that  prosecution  for  obtaining  money  by  confidence  game  should  be  in  county 
where  most  of  the  acts  took  place  and  where  the  money  was  obtained. 
Former  Jeopardy,  legality  of  flrst  trial. 

Cited  in  Paulsen  v.  People,  195  111.  507,  63  N.  E.  144,  holding  that  where  jury 
is  essential,  a  trial  without  a  jury  is  no  bar  to  subsequent  prosecution  before 
a  jury. 

Cited  in  reference  note  in  77  A.  D.  696,  as  to  when  prisoner  has  been  once 
in  jeopardy. 

Cited  in  note  in  92  A.  S.  R.  99,  on  conviction  or  acquittal  in  different  eoooties, 
of  same  state  as  former  jeopardy. 
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—  Identity  of  offenses. 

Cited  in  Spears  v.  People,  220  111.  72,  4  L.R.A.(N.S.)  402,  77  N.  E.  112,  hold- 
ing that  acquittal  for  embezzlement  cannot  be  set  up  as  bar  to  prosecution  for 
forgery;  Nagel  v.  People,  229  111.  698,  82  N.  E.  316,  holding  that  former  acquittal 
on  a  charge  of  robbery  cannot  be  set  up  as  bar  to  prosecution  for  burglary  with 
intent  to  murder  arising  out  of  the  same  transaction. 

Cited  in  note  in  92  A.  S.  R.  106,  on  tests  of  identity  of  offenses  within  rule 
as  to  former  jeopardy. 
Offenses  which  may  bo  Joined  in  same  Indictment. 

Cited  in  State  v.  Fitzsimon,  18  R.  I.  236,  49  A.  S.  R.  766,  27  Atl.  446,  holding 
that  burglary  and  assault  with  intent  to  commit  cannot  be  joined  by  separate 
counts  in  the  same  indictment. 

Nec^esstty  of  objecting  to  Improper  remarks  of  counsel. 

Cited  in  Shelp  v.  United  States,  26  C.  C.  A.  670,  48  U.  S.  App.  376,  81  P*ed. 
694;  Scott  v.  People,  141  HI.  196,  30  N.  E.  329;  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Reagan,  62  111.  App.  488;  State  v.  Taylor,  118  Mo.  163,  24  S.  W.  449,— holding 
that  improper  remarks  of  counsel  not  excepted  to  at  the  time  will  not  be  con- 
sidered on  appeal. 

Cited  in  notes  in  46  L.R.A.  643,  on  necessity  of  objection  to  unfair  or  irrele- 
vant arguments  or  statements  of  fact  by  prosecuting  attorney  and  time  to  make 
same;  46  L.RJk.  647,  on  necessity  of  perpetuation  in  record  of  unfair  or  irrele- 
vant argument  or  statement  of  facts  by  prosecuting  attorney;  46  L.R.A.  671, 
on  improper  language  by  prosecuting  attorney  prompted  by  statements  of  the 
defense  as  ground  for  reversaL 
Instructions  singling  out  evidence. 

ated  in  MeLain  t.  State,  18  Neb.  164,  24  N.  W.  720;  State  v.  Buralli,  27 
NeT.  41,  71  Pac  682,—- on  instruction  isolating  certain  circumstances  in  the 
case,  and  giving  them  undue  prominence  being  improper. 

50  AM.  HBP.  •%!,  PECK  v.  HERRINGTON,  100  ELL.  611. 
Meaning  of  water  course,  and  surface  water. 

Cited  in  Chicago,  P.  A  St.  L.  R.  Co.  v.  Renter,  223  111.  387,  79  N.  E.  166, 
holding  that  in  Illinois  no  distinction  is  made  between  surface  waters  and  run- 
ning streams  as  to  rules  of  law  governing  them;  Wills  v.  Babb,  123  111.  App. 
611,  on  ordinary  definition  of  ''a  water  course"  not  being  applicable  to  the  flow 
of  surface  waters;  Lambert  v.  Aloom,  144  111.  313,  21  L.R.A.  611,  £3  N.  E, 
53  (affirming  in  part  46  111.  App.  102),  on  definition  of  a  water  course. 
Right  of  landowner  to  have  increased  surface  waters  flow  onto  lower 
land. 

Cited  in  Wilson  v.  Bondurant,  142  111.  646,  32  N.  £.  498  (affirming  42  111. 
App.  603) ;  Broadwell  Special  Drainage  Dist.  No.  1  v.  Lawrence,  231  111.  86, 
83  N.  E.  104;  Crohen  v.  Ewers,  39  111.  App.  34;  Crossville  v.  Stuart,  77  III. 
App.  613;  Mizell  v.  McGowan,  120  N.  C.  134,  26  S.  E.  783;  Davis  v.  Highway 
Comrs.  143  111.  9,  33  N.  E.  68, — ^holding  that  land  owner  has  a  right  to  have 
surface  waters  flow  off  his  land  in  its  natural  channel  and  may  construct  drains 
on  his  own  land  into  such  channel  though  the  flow  onto  adjoining  land  is 
thereby  increased;  People  ex  rel.  Baron  v.  Drainage  Dist.  No.  3,  166  111.  46, 
39  N.  E.  613,  on  same  point;  Ribordy  v.  Murray,  177  111.  134,  62  N.  £.  326 
(affirming  70  111.  App.  627) ;  Daum  v.  Cooper,  103  111.  App.  4, — holding  thai 
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owner  of  agricultural  lands  may  make  such  ditches  on  his  own  lauds  as  may  be 
necessary  for  good  husbandry  though  the  flow  of  water  in  its  natural  channels 
is  thereby  increased;  Palmer  t.  O'Donnell,  15  III  App.  324;  Helm  v.  Richmcmd, 
72  III.  App.  616;  Bickel  v.  Martin,  116  111.  App.  367,— holding  the  same  as  to 
tile  drains;  Wagner  v.  Chaney,  19  111.  App.  646;  Ribordy  v.  Pellaehoud,  2S 
111.  App.  303, — on  same  point;  Todd  ▼.  York  County,  72  Neb.  207,  66  IuRJl. 
561,  100  N.  W.  290,  holding  that  owner  of  land  may  drain  ponds  thereon  by 
artificial  channels  into  a  natural  watercourse  on  his  land,  though  water  flowing 
onto  adjoining  owner  is  thereby  increased;  Fenton  &  T.  R.  Co.  v.  Adams,  221 
III.  201,  112  A.  S.  R.  171,  77  N.  E.  631;  Baldwin  v.  Ohio  Twp.  70  Kan.  102, 
109  A.  S.  R.  414,  67  L.R.A.  642,  78  Pac.  424, — on  same  point;  Kankakee  Drainage 
Dist  V.  Lake  Fork  Special  Drainage  Comrs.  30  111.  261,  22  N.  £.  607,  holding 
that  upper  drainage  district  is  not  liable  to  lower  district  for  cost  of  enlarging 
its  ditches  made  necessary  by  waters  draining  into  them  from  upper  district 
where  such  waters  follow  their  natural  course;  Fenton  &  T.  R.  Co.  v.  Adams, 
122  111.  App.  234,  holding  that  owner  may  construct  a  ditch  on  his  land  which 
shortens  a  water  course  and  also  increases  the  flow  upon  adjacent  lands  as  long 
as  he  changes  its  course  only  on  his  own  lands;  Brimberry  v.  Savannah,  F.  & 
W.  R.  Co.  78  Ga.  641,  3  S.  E.  274;  Highway  Comrs.  v.  Whitsitt,  16  HI.  App. 
318;  Davidson  v.  Sprague,  21  111.  App.  611;  Dewein  v.  Peoria,  24  HI.  App.  396,— 
on  right  of  upper  land  owner  to  drain  surface  waters  onto  lands  of  lower  owner 
along  natural  channel;  Clough  v.  Wing,  2  Ariz.  371,  17  Pac.  463,  on  common  law 
rule  as  to  surface  waters. 

Cited  in  notes  in  86  A.  S.  R.  720,  on  right  to  diminish  or  impede  flow  of 
surface  water  onto  one's  own  land;  86  A.  S.  R.  732,  on  right  to  accelerate  or 
increase  flow  of  surface  water  over  another's  land  in  large  quantities;  21  L.RJL. 
606,  19  L.R.A.(N.8.)  171,  41  L.  ed.  U.  S.  838,  86  A.  S.  R.  733,  744,— on  right 
to  accelerate  or  increase  flow  of  surface  water  by  draining  into  stream  or 
natural  channel. 

Distinguished  in  Robb  v.  La  Grange,  168  111.  21,  41  N.  K.  77,  holding  that 
municipal  corporation  cannot  drain  sewage  which  is  offensive  and  detrimental 
to  health  onto  lower  lands;  Waukegan  v.  Weale,  118  111.  App.  460,  holding  that 
one  diverting  the  natural  flow  of  water  to  the  injury  of  another  is  liable  there- 
for; Young  V.  Maquon  Twp.  134  HI.  669,  26  N.  E.  689  (reversing  34  HL  App. 
178) ;  Baker  v.  Leka,  48  111.  App.  363, — on  same  point;  Graham  ▼.  Keene,  143 
111.  426,  32  N.  E.  180  ( affirming  34  III.  App.  87),  holding  that  highway  com- 
missioners have  no  right  to  construct  ditches  so  as  to  divert  surface  water 
from  its  natural  channel  and  discharge  it  upon  lands  where  it  would  not  other- 
wise flow;  Kennedy  v.  Murphy,  112  111.  App.  607,  holding  lower  owner  entitled 
to  damages  where  waters  are  discharged  upon  his  land  at  a  point  at  which  no 
water  would  flow  naturally;  Brown  ▼.  Barrett,  38  111.  App.  248;  Ghieago  t 
A.  R.  Co.  V.  Connors,  26  111.  App.  661, — holding  that  railroad  diverting  the 
flow  of  surface  water  from  its  natural  channel  by  means  of  a  ditch  along  its 
road  is  liable  for  injury  to  one  whose  land  is  overflowed  thereby;  Madcey  v. 
Wrench,  134  111.  App.  687,  holding  that  where  landowners  have  ostablished  a 
mutual  system  of  drainage  the  upper  owner  cannot  discharge  the  waters  from 
his  land  at  such  points  as  be  pleases,  but  must  follow  the  system  agreed  upon. 
Bight  to  obstruct  natural  flow  of  water. 

Cited  in  Patneaud  t.  Claire,  32  111.  App.  664;  Rode  Island  &  P.  R.  Co.  v. 
Krapp,  74  111.  App.  168, — holding  that  landowner  has  no  right  to  obstruct  the 
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flow  of  water  in  their  natural  chaniinel  to  the  injury  of  an  adjoining  owner; 
Pinkstaflf  v.  Steffy,  216  III.  406,  76  N.  E.  163,  holding  that  owner  of  lower  lands 
has  no  right  to  construct  a  levee  along  a  creek  to  prevent  overflow  onto  his  lands 
where  it  interferes  with  the  natural  flow  of  the  waters  to  the  injury  of  an  upper 
owner;  Weidekin  v.  Snelson,  17  111.  App.  461,  holding  that  no  action  will  lie  for 
injury  resulting  to  upper  owner  from  the  filling  up  of  an  artificial  drain  by 
lower  owner. 
Right  to  Injunction  to  prevent  diversion  or  flowage  of  waters. 

Cited  in  Elser  v.  Cross  Point,  223  IlL  230,  114  A.  S.  R.  326,  79  N.  E.  27; 
Hotz  v.  Hoyt,  34  111.  App.  488,— ^holding  that  injunction  will  lie  to  prevent 
injury  caused  or  threatened  by  an  improper  diversion  of  surface  waters;  Ander- 
son V.  Henderson,  25  111.  App.  79,  on  same  point;  Stoddard  v.  Filgur,  21  III. 
App.  560,  holding  that  injunction  will  not  lie  to  prevent  one  from  filling  up 
an  artiflcial  drain  on  his  own  land;  Totel  v.  Bonnefoy,  123  111.  653,  5  A.  S.  JR. 
570,  14  N.  E.  687,  holding  the  same  where  a  ditch  had  been  used  for  15  years, 
then  a  new  one  near  by  for  6  years,  such  length  of  time  giving  no  prescriptive 
right  thereto. 

50  AM.  RC:P.  682,  STOUT  v.  SMITH,  98  N.  Y.  95. 

Presumption  of  undue  Influence.  ^ 

Cited  in  reference  note  in  2  A.  S.  R.  362,  on  what  circumstances  will  create 
presumption  of  undue  influence. 

Cited  in  note  in  6  E.  R.  C.  877,  on  degree  of  proof  necessary  on  part  of  one 
who  occupies  position  of  trust,  or  sustains  position  of  legal  or  natural  authority 
over  another,  to  establish  validity  of  gift  or  benefit  from  latter  to  former  or  any 
financial  settlement  between  them. 

50  AM.  RRP.   636,  RE  JACOBS,   08  X.  Y.   08. 
Valid  exercise  of  police  power. 

Cited  in  Richmond  Safety  Gate  Co.  v.  Philadelphia,  11  Pa.  Dist.  R.  342,  hold- 
ing limitation  on  exercise  of  police  power  void,  if  it  be  needlessly  and  excessively 
prohibitive;  Litchfield  v.  Bond,  186  N.  Y.  66,  78  N.  E.  719,  holding  power  will 
not  be  exercised  where  there  is  no  exigency  or  necessity  requiring  it;  State  v. 
Redmon,  134  Wis.  89,  126  A.  S.  R.  1003,  14  L.R.A.(N.S.)  229,  114  N.  W.  137, 
holding  exigency  to  be  met  must  so  concern  public  welfare  as  to  suggest  reason- 
able necessity  for  remedy  affordable  only  by  legislative  enactment;  People  v. 
Arensberg,  5  N.  Y.  Crim.  Rep.  77  (dissenting  opinion),  on  right  of  exercise  of 
police  power  to  protect  public  welfare;  Anable  v.  Montgomery  County,  34  Ind. 
App.  72,  107  A.  S.  R.  173,  71  N.  E.  272,  holding  measures  for  protection  of  pub- 
lic health  must  have  some  relation  to  end  in  view,  and  are  open  to  review  by 
•courts;  Dodge  v.  Cornelius,  168  N.  Y.  242,  61  N.  E.  244  (dissenting  opinion), 
•on  unconstitutionality  of  statute  creating  penalty  for  failure  of  witness  to  will 
to  insert  residence;  Whitely  v.  Terry,  83  App.  Div.  197,  82  N.  Y.  Supp.  89, 
holding  constitutional,  statute  making  it  a  misdemeanor  to  offer  real  property 
for  sale  in  certain  cities  without  written  authority  from  owner;  Passaic  v. 
Paterson  Bill  Posting,  Advertising  &  Sign  Painting  Co.  71  N.  J.  L.  75,  58  Atl. 
343,  holding  legislation  authorizing  municipal  regulation  of  erection  and  main- 
tenance of  structures  near  street  line,  which  is  for  the  public  safety,  and  is 
reasonable,  valid;  Welch  v.  Swasey,  193  Mass.  364,  118  A.  S.  R.  523,  23"  L.R.A. 
<N.S.)  1160,  79  N.  E.  745,  holding  exercise  void  if  it  be  unreasonable  and  arbi- 
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trary,  so  a«  to  unnecessarily  be  subversive  of  rigbts  of  property;  Bill  Pdetiog 
Sign  Co.  ▼.  Atlantic  City,  71  N.  J.  L.  72,  58  AtL  342,  holding  statute  forbidding 
erection  of  structure  on  private  property  witbout  regard  to  question  of  poblie 
safety,  void  m  appropriating  property  witbout  oompenaatioB ;  New  York  t» 
Wineburgb  Advertising  Co.  122  App.  Div.  748,  107  N.  T.  Supp.  478,  holding  law 
regulating  the  construction  of  buildinga  and  stmetureSy  valid;  People  t.  Feaae,. 
3  IlL  C.  C.  65,  holding  act  prohibiting  persons  not  authorized  by  railroad  from 
selling  tickeU,  void;  Welch  v.  Swaaey,  193  Mast.  364,  118  A.  &  R.  523,  2S 
L.R^(N.8.)  1160,  79  N.  E.  746,  holdii^  that  sUte  may  limit  height  of  buildinga 
in  cities. 

Cited  in  note  in  8  L.R.A.  864,  on  valid  exercise  of  police  power. 
^Henith  reguUtlona. 

Cited  in  notes  in  51  A.  R.  361-353,  on  vaUdity  of  health  ordinances;  47  A. 
S.  R.  540,  on  validity  of  state  quarantine  and  health  regulations;  25  LJLA. 
760,  on  oonstitutionality  of  laws  to  secure  safety  and  eomfort  of  employees; 
32  L.R.A.  854,  on  police  power  to  protect  health  of  employees;  3S  L.R.A.  312,. 
on  municipal  power  over  nuisances  relating  to  health. 

—  As  to  keeping  sidewalks  free  from  loe  and  snow. 

Cited  in  Helena  v.  Kent,  32  Mont.  279,  80  Pae.  258,  4  A.  &  E.  Ann.  Cas. 
235,  holding  law  authorizing  ordinance  requiring  occupant  of  premises  to  keep 
sidewalk  free  of  ioe  and  snow,  valid;  Carthage  v.  Frederick,  122  N.  Y.  268, 
19  A.  S.  R.  490,  10  L.R.A.  178,  26  N.  B.  480,  holding  constitutional,  sUtnte 
imposing  penalty  for  failure  to  remove  ice  and  snow  from  sidewalks. 

—  Regulation  of  business  generally. 

Cited  in  Stevens  v.  Port  Huron,  149  Mich.  536,  113  N.  W.  291.  12  A.  4  £. 
Ann.  Cas.  603  (dissenting  opinion),  on  right  to  regulate  private  business  in 
exercise  of  police  power;  People  v.  Budd,  117  N.  T.  1,  5  L.RJL  569,  22  N.  £. 
670,  7  N.  Y.  Orim.  Rep.  189   (affirming  50  Hun,  413,  6  N.  Y.  Crim.  Rep.  57, 

2  N.  Y.  Supp.  275),  holding  law  establishing  maximum  charge  for  elevating  grain 
in  elevator,  valid;  Richmond  Safety  Gate  Co.  v.  Ashbridge,  116  Fed.  220,  on 
unconstitutionality  of  statute  allowing  city  to  condemn  without  iDspection,  an 
entire  elsss  of  elevator  appliances;  Ruhstrat  v.  People,  185  111.  133,  76  A.  S. 
R.  30,  49  L.RJi.  181,  57  N.  E.  41,  12  Am.  Crim.  Rep.  463,  holding  unconstitutional, 
statute  prohibiting  use  of  likeness  of  United  States  flag  as  medium  of  advertise- 
ment; Jamies<m  v.  Indiana  Natural  Gas  k  Oil  Co.  128  Ind.  666,  12  L..R.A.  C52, 

3  Inters.  Com.  Rep.  613,  28  K.  E.  76  (dissenting  opinion),  majority  holding 
constitutional,  statute  prohibiting  transportation  of  natural  gas  except  under 
its  natural  pressure;  Cache  County  ex  rel.  Matthews  v.  Jensen,  21  Utah,  207^ 
61  Pae.  303,  holding  ordinance  imposing  arbitrary  tax  on  business  of  sheep- 
raising  unconstitutional  not  being  valid  as  police  regulation;  Davenport  v. 
Richmond,  81  Va.  636,  59  A.  R.  694,  holding  constitutional  exercise  of  police 
power,  ordinance  requiring  removal  of  powder  magazines  outside  city;  Bell  v. 
Gaynor,  14  Misc.  334,  36  N.  Y.  Supp.  122,  to  point  that  statute  imposing  penalty 
for  use  of  milk-cans  without  consent  of  owner  or  agent,  is  unconstitutional; 
Com.  ex  reL  Williams  v.  Kingston  Coal  Co.  6  Kulp,  241,  holdint^  prohibition 
against  erection  of  breaker  within  two  hundred  feet  of  entrance  of  mine,  not 
unreasonable  exercise  of  police  power;  Kansas  Natural  Gas  Ck).  v.  Haskell,  172 
Fed.  545,  holding  act  as  to  transportation  of  natural  gas  void;  House  v.  Mayes, 
227  Mo.  617,  127  S.  W.  305  (dissenting  opinion),  on  validity  of  act  to  prevent 
fraud  in  purchase  and  sale  of  grain;  People  v.  New  York  Carbonic  Acid  Gas 
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Co.  196  N.  T.  421,  90  N.  £.  441,  holding  that  it  is  within  police  power  to  regulate 
use  of  suhterranean  mineral  waters. 

Cited  in  note  in  25  A.  S.  R.  879,  on  restrictions  on  pursuit  of  lawful  business. 

Distinguished  in  Re  San  Chung,  11  Cal.  App.  511,  105  Pac  609,  holding 
ordinance  imposing  restrictions  on  laundry  business  valid;  People  v.  Smith, 
108  Mich.  527,  62  A.  S.  R.  715,  32  L.R.A.  853,  66  N.  E.  382,  holding  constitutional, 
Ktrtute  requiring  that  emery  wheels  in  constant  use  be  provided  with  blowers; 
People  V.  Cannon,  63  Hun,  306,  10  N.  Y.  Crim.  Rep.  160,  18  N.  Y.  Supp.  26, 
holding  law  prohibiting  purchase  of  registered  stamped  bottles  without  consent 
of  owner,  valid. 
—  Regulation  of  sale  of  foods. 

Cited  in  People  v.  Girard,  73  Hun,  457,  9  N.  Y.  Crim.  Rep.  7,  26  N.  Y.  Supp. 
272,  holding  law  prohibiting  manufacture  or  sale  of  vinegar  containing  artifi- 
cial coloring  matter  valid,  even  as  applied  to  coloring  matter  innocuous  to  health ; 
State  v.  Schlenker,  112  Iowa,  646,  84  A.  S.  R.  360,  51  L.R.A.  347,  84  N.  E.  698, 
holding  constitutional,  statute  making  penalty  for  selling  adulterated  milk; 
People  V.  Cipperly,  37  Hun,  319,  3  N.  Y.  Crim.  Rep.  385  (dissenting  opinion), 
majority  holding  unconstitutional,  statute  fixing  arbitrarily,  percentage  of  in- 
gredients which  milk  must  have  to  be  free  from  charge  of  adulteration;  People 
V.  West,  106  N.  Y.  293,  60  A.  R.  452,  12  N.  E.  610,  6  N.  Y.  Crim.  Rep.  382 
(affirming  44  Hun,  162),  holding  constitutional,  making  it  a  misdemeanor  to 
sell  diluted  milk  to  butter  or  cheese  factory;  People  ex  rel.  Lodes  v.  Health 
Dept.  117  App.  Div.  856,  103  K.  Y.  Supp.  275,  holding  cily  health  department 
cannot  revoke  permit  to  sell  milk  at  retail  on  conviction  of  selling  it  below  fixed 
standard,  in  absence  of  ordinance  or  regulation  authorizing  revocation  for  such 
cause;  People  v,  Marx,  99  N.  Y.  377,  52  A.  R.  34,  2  N.  E.  29,  3  N.  Y.  Crim. 
Rep.  200,  holding  unconstitutional,  provisions  of  statute  imposing  penalty  for 
manufacture  of  substitute  for  butter;  dissenting  opini<m  in  Com.  v.  Powell, 
127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  1257  (affirming  114  Pa.  265,  60 
A.  R.  350,  7  Atl.  913,  7  Am.  Crim.  Rep.  32,  19  W.  N.  C.  24,  which  affirms  1  Pa. 
Co.  Ct.  94),  holding  constitutional,  statute  prohibiting  manufacture  or  sale  of 
adulterated  butter  or  cheese;  People  v.  Biesecker,  58  App.  Div.  391,  68  N. 
Y.  Supp.  1067  (affirming  33  Misc.  35,  68  N.  Y.  Supp.  134),  holding  uncon- 
stitutional, statute  prohibiting  use  of  preservatives  hy.  butter;  Com.  v.  An- 
drews, 211  Pa.  110,  60  Atl.  554,  24  Pa.  Super.  Ct.  571,  holding  statute  for- 
bidding sale  of  oleomargarin  without  license,  valid;  Helena  v.  Dwyer,  04 
Ark.  424,  62  A.  S.  R.  206,  39  L.R.A.  266,  42  S.  W.  1071,  holding  unconstitu- 
tional, statute  prohibiting  sale  of  fresh  pork  during  certain  months;  Buffalo 
v.  Hill,  79  App.  Div.  402,  79  N.  Y.  Supp.  449,  holding  constitutional,  ordi- 
nance prohibiting  sale  of  meats  outside  of  public  markets  except  under  license; 
People  T.  McGann,  34  Hun,  358  (dissenting  opinion),  on  validity  of  act  as 
to  sale  of  dairy  products. 

Distinguished  in  People  v.  McGann,  34  Hun,  358,  3  N.  Y.  Crim.  Rep.  1, 
holding  constitutional,  statute  creating  penalty  for  manufacture  of  imitationa 
of  butter,  not  made  from  unadulterated  milk;  People  v.  Arensberg,  105  N.  Y. 
123,  59  A.  R.  483,  11  N.  E.  277,  5  N.  Y.  Crim.  Rep.  372  (former  appeal  in  103 
N.  Y.  388,  57  A.  R.  741,  8  N.  E.  736),  holding  law  forbidding  manufacture  or 
sale  of  articles  in  imitation  of  food  products,  so  as  to  prevent  deception  of  public^ 
valid. 
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—  Regulation  of  sale  of  mercliandiso. 

Cited  in  State  v.  Feingold,  77  Conti.  326,  59  At).  211,  holding  Btatate  requiring 
license  of  itinerant  vendor,  valid;  State  v.  Smiley,  65  Kan.  240,  67  L.R.A.  903. 
60  Pac.  190  (dissenting  opinion),  majority  holding  constitutional,  statute  mak- 
ing it  penal  to  enter  or  carry  out  anti-competitive  agreements  as  to  products 
or  merchandise  bought  or  sold  in  general  market;  Luman  v.  Hitchcns  Bros.  Co. 
^0  Md.  14,  46  L.R.A.  393,  44  Atl.  1051,  holding  unconstitutional  as  class  legis- 
iation,  statute  prohibiting  officers  in  railroad  or  mining  corporations,  from  having 
any  interest  in  general  merchandise  stores;  People  v.  Webster,  17  Misc.  410. 
11  N.  Y.  Crim.  Rep.  340,  40  N.  Y.  Supp.  1135,  holding  constitutional,  statute 
imposing  penalty  for  sale  of  article  marked  **8terling'*  if  not  composed  of  certain 
per  cent  of  pure  silver;  Block  v.  Schwartz,  27  Utah,  400,  101  A.  S.  R.  971,  65 
L.R.A.  308,  76  Pac.  22,  1  A.  &  £.  Ann.  Cas.  550,  holding  unconstitutional,  stat- 
ute requiring  inventory  of  all  stocks  of  merchandise  sold  in  bulk,  as  prerequisite 
to  validity  of  contract  as  against  creditors. 

Cited  in  note  in  1  A.  S.  R.  645,  on  power  of  state  to  regulate  or  prohibit  sale 
or  manufacture  of  articles. 

—  Regulations  as  to  use  of  trading  stamps. 

Cited  in  Humes  v.  Little  Rock,  138  Fed.  929,  holding  license  tax  of  fifty 
dollars  a  week  on  business  of  selling  trading  stamps  to  merchants  to  be  given 
by  them  as  a  pronium,  unreasonable  and  void;  People  ex  rel.  Appel  v.  Zimmer- 
man, 102  App.  Div.  103,  92  N.  Y.  Supp.  497,  holding  law  prohibiting  dealing 
in  trading  stamps  unless  stamp  have  its  redeemable  value  written  on  face  and 
requiring  redemption  to  be  in  goods  or  money,  unconstitutional. 

—  Prohibitions  against  giving  of  prizes  with  sales. 

Cited  in  Long  v.  State,  74  Md.  665,  12  L.R.A.  426,  28  A.  S.  R.  268,  22  Atl. 
4,  holding  unconstitutional,  statute  prohibiting  giving  of  prizes  with  sates  of 
merchandise;  People  v.  Gillson,  109  N.  Y.  389,  4  A.  S.  R.  465,  17  N.  E.  343. 
holding  unconstitutional,  statute  imposing  penalty  for  selling  goods  upon  induce- 
ment of  gifts  or  prizes  to  be  given  therewith;  State  ▼.  Dalton,  22  R.  I.  77,  84 
A.  8.  R.  818,  48  L.R.A.  775,  46  Atl.  234,  holding  unconstitutional,  statute  pro- 
hibiting gifts  of  trading  stamps  with  sales  of  merchandise. 

—  Regulation  of  labels. 

Cited  in  People  v.  Hawkins,  157  N.  Y.  1,  68  A.  S.  R.  736,  42  L.RJL  490,  61 
N.  E.  257,  13  N.  Y.  Crim.  Rep.  292  (affirming  20  App.  Div.  494,  12  N.  Y.  Crim. 
Rep.  413,  47  N.  Y.  Supp.  66),  holding  unconstitutional,  statute  making  it  a 
misdoneanor  to  offer  for  sale  convict-made  goods  not  labeled  ''convict-made;" 
Marshall  &  B.  Co.  v.  Nashville,  109  Tenn.  495,  71  S.  W.  816,  holding  unconstitu- 
tional, as  depriving  of  liberty  without  due  process  of  law,  statute  requiring 
union  label  on  all  contract  work  done  for  city;  State  v.  Scougal,  3  S.  D.  52, 
44  A.  S.  R.  756,  16  L.R.A.  477,  51  N.  W.  868,  denying  right  of  state  under  police 
power  to  deprive  the  citizen  of  the  right  to  carry  on  the  business  of  banking; 
Stote  ex  rel.  Goodsill  v.  Woodmansee,  1  N.  D.  246,  11  L.R.A.  420,  46  N.  W. 
970,  holding  constitutional,  statute  restricting  right  to  do  banking  business, 
to  corporations  organized  thereunder. 

Cited  in  note  in  1  L.R.A.(N.8.)  185,  on  invalidity  of  police  regulation  as  to 
branding  or  labeling  articles  of  conuneroe. 

—  Regulation  of  tmnklng  business. 

Cited  in  First  State  Bank  v.  Shallenberger,  172  Fed.  999,  holding  bank 
guaranty  fund  act  void. 
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«-  Regulations  as  to  location  of  business. 

CHed  in  Ex  parte  Sing  Lee,  96  Cal.  364,  31  A.  S.  R.  218,  24  L.R.A.  195,  31 
Pac.  245,  holding  unconstitutiona],  ordinance  prohibiting  public  laundries  except 
in  certain  sections,  unless  on  consents  of  property  owners;  Ex  parte  Lacey, 
108  Cal.  326,  49  A.  S.  R.  93,  38  L.R.A.  640,  41  Pac.  411,  holding  constitutional, 
ordinance  conducting  of  certain  kinds  of  machines  within  certain  distance  of 
«hurch,  school-house  or  residence. 
^—Regulation  of  trade  or  profession. 

Cited  in  Hooper  v.  California,  156  U.  S.  647,  39  L.  ed.  297,  5  Inters.  Com.  Rep. 
610,  15  Sup.  Ct.  Rep.  207  (dissenting  opinion),  majority  holding  constitutional, 
statute  making  it  a  misdemeanor  to  procure  insurance  for  resident  of  California 
from  company  not  incorporated  therein;  French  v.  People,  6  Colo.  App.  311, 
40  Pac.  463,  holding  unconstitutional,  statute  making  it  penal  to  exercise  of 
business  of  insurance  adjuster  without  license;  United  States  ex  rel.  Kerr  v. 
Ross,  6  App.  D.  C.  241,  holding  unconstitutional,  regulations  of  District  of 
Columbia  requiring  applicant  for  plumbing  license  to  have  knowledge  of  physics 
and  hygiene;  People  ex  rel.  Nechamcus  v.  Warden,  144  N.  Y.  629,  27  LwR.A. 
718,  39  N.  E.  686,  holding  constitutional,  statute  imposing  penalty  for  engaging 
in  plumbing  without  examination  and  registration;  Schnaier  ▼.  Navarre  Hotel 
A  Importation  Co.  182  N.  Y.  83,  108  A.  S.  R.  790,  70  L.R.A.  722,  74  N.  E.  661, 
holding  exercise  void  which  impairs  right  of  individual  to  pursue  unmolested 
l>usiness  of  plumbing  in  lawful  manner;  State  ex  rel.  Richey  v.  Smith,  42 
Wash.  237,  114  A.  S.  R.  114,  6  L.R.A.(N.S.)  674,  84  Pac.  861,  7  A.  &  E.  Ann. 
Cas.  677,  holding  law  making  it  crime  to  engage  in  plumbing  business  without 
license,  void;  People  v.  Beattie,  96  App.  Div.  883,  89  N.  Y.  Supp.  193,  holding 
-unconstitutional,  statute  requiring  examination,  and  licensing  of  horse-shoers ; 
Re  Aubrey,  36  Wash.  308,  104  A.  S.  R.  962,  78  Pac.  900,  1  A.  ft  E.  Ann.  Cas.  927, 
holding  regulation  of  trade  of  horseshoer  not  a  matter  of  public  health  within 
right  of  exercise  of  police  power;  People  v.  Phippin,  70  Mich.  6,  37  N.  W.  888, 
holding  constitutional,  statute  regulating  admission  to  practice  medicine;  Com. 
V.  Gibson,  21  Pa.  Co.  Ct  232,  7  Pa.  Dist.  R.  386,  as  to  constitutionality  of  stat- 
ute regulating  admission  to  practice  dentistry;  State  v.  Brown,  37  Wash.  97, 
107  A.  S.  R.  798,  68  L.R.A.  889,  79  Pac.  636,  holding  exercise  of  police  power  to 
require  license  to  own,  run  or  manage  a  dental  office  after  examination,  there  be- 
ing no  intention  to  engage  in  practice  of  dentistry,  invalid;  State  v.  Moore,  113 
N.  C.  697,  22  L.R.A.  472,  18  S.  E.  342,  holding  unconstitutional,  statute  laying  tax 
-on  right  to  conduct  business  of  emigrant  agent;  People  ex  rel.  l^roler  v. 
Warden,  167  N.  Y.  116,  68  A.  8.  R.  763,  43  L.R.A.  264,  61  N.  E.  1006,  holding 
unconstitutional,  provisions  of  statute  making  it  a  crime  to  engsge  in  busi- 
ness of  broker  of  railroad  tickets;  Re  Silkman,  88  App.  Div.  102,  84  N.  Y.  Supp. 
1025,  on  question  of  restrictions  upon  right  of  Surrogates  in  certain  counties, 
to  practice  law;  Brittain's  Application,  6  Pa.  Co.  Ct.  318,  holding  unconstitu- 
tional, provisions  of  statute  prohibiting  issue  of  license  to  peddle  to  person  under 
physical  disability. 
—  Regulation  of  hours  of  employment. 

Cited  in  Low  v.  Rees  Printing  Co.  41  Neb.  127,  4S  A.  S.  R.  670,  24  L.R.A. 
702,  69  N.  W.  362,  holding  unconstitutional,  statute  regulating  hours  of  days 
work  as  to  all  laborers  except  farm  hands  or  domestics;  State  v.  Cantwell,  179 
Mo.  245,  78  S.  W.  569;  Ex  parte  Boyce,  27  Nev.  299,  66  L.R.A.  47,  76  Pac.  1; 
1  A.  ft  E.  Ann.  Caa.  66;  State  v.  Holden   (Holden  v.  Hardy)   14  Utah,  71,  37 
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L.RjL  103,  46  Pac.  766, — ^holding  oonstitutional,  statute  reatrictiiig  hours  of 
labor  of  mines;  Ro  Morgan,  26  Colo.  415,  77  A.  S.  R.  269,  47  L.R^  52,  58  Pac 
1071,  holding  unconstitutional,  statute  regulating  hours  of  labor  of  miners; 
People  V.  Lochner,  177  N.  Y.  145,  101  A.  S.  R.  773,  69  N.  E.  373  (affirming  73 
App.  Div.  120,  16  N.  Y.  Crim.  Rep.  520,  76  N.  Y.  Supp.  396),  holding  constitu- 
tional, statute  regulating  hours  of  labor  in  bakeries;  Ritchie  v.  People,  155 
111.  98,  46  A.  8.  R.  315,  29  L.RJL  79,  40  N.  E.  454,  holding  unconstitutional 
statute  prohibiting  employment  of  females  in  factories  more  than  eight  hours 
per  day;  SUto  ▼.  Buchanan,  29  Wash.  602,  92  A.  S.  R.  930,  59  L.RJL  342,  70 
Pac.  52,  holding  constitutional  exercise  of  police  power,  statute  restricting  hours 
of  labor  of  women;  People  v.  Orange  County  Road  Constr.  Co.  175  N.  Y.  S4, 
65  L.R.A.  33,  67  N.  £•  129,  holding  unconstitutional,  statute  making  it  a  crime 
for  contractor  on  public  work  to  require  more  than  eight  hours  of  labor  as 
days  work;  People  ex  rel.  CoMsy  v.  Grout,  179  N.  Y.  417,  72  N.  E.  464,  1  A. 
k  E.  Ann.  Caa.  39,  affirming  unconstitutionality  of  statute  making  it  a  crime 
for  oontraetors  on  publie  works  to  require  more  than  eight  hours  labor  as  days 
work;  People  ez  rel.  Warren  v.  Beck,  10  Misc.  77,  30  N.  Y.  Supp.  473  (dissenting 
opinion),  majority  holding  constitutional,  statute  prohibiting  public  contractors 
from  requiring  more  than  eight  hours  labor  as  day's  work;  W.  C.  Ritchie  & 
Co.  V.  Wayman,  244  IlL  509,  27  L.R.A.(N.S.)  994,  91  N.  £.  695,  holding  act 
limiting  hours  of  women's  labor  valid. 

Distinguished  in  People  v.  Warren,  77  Uun,  120,  28  K.  Y.  Supp.  303,  holding 
constitutional,  statute  prohibiting  public  contractors  from  requiring  more  than 
eight  hours  labor  as  day's  work. 

» Regatatlon  of  pajmeiu  of  wag«s« 

Cited  in  Frorer  t.  People,  141  IlL  171,  16  L.R.A.  492,  31  N.  E.  395,  holdii^^ 
unconstitutional,  statute  proh&iting  payment  of  wages  except  in  lawful  money, 
by  persons  engaged  in  mining  or  manufacturing  buMness;  State  v.  Haun,  61 
Kan.  146.  47  L.RJL  369,  59  Pac  340,  holding  unconstitutional,  statute  making 
it  penal  to  pay  laborers  wages  otherwise  than  in  lawful  money;  Harbison  t» 
KnoxTille  Iron  Co.  108  Tenn.  421,  70  A.  S.  R.  682,  56  LJLA.  316,  53  S.  W.  955; 
Dayton  Coal  ft  I.  Co.  v.  Barton,  103  Tenn.  604,  53  S.  W.  970,— holding  eonsUtu- 
tional,  statute  requiring  redonption  in  money  at  face  value  of  all  orders  for 
merchandise  etc.,  issued  to  employees  for  wages;  Jordan  ▼.  State,  51  Tex.  Oim. 
Rep.  531,  11  L.RJ^.(N.S.)  603,  103  S.  W.  638,  14  A.  ft  £.  Ann.  Cas.  616,  holding 
law  rendering  it  illegal  to  issue  written  obligation  to  employee  for  labor  per- 
formed redeemable  or  payable  in  goods  or  merchandise,  void;  State  v.  Goodwill^ 
38  W.  Va.  179,  25  A.  S.  R.  863,  6  L.R.A.  621,  10  S.  K  285,  holding  unconstitu- 
tional, statute  creating  penalty  for  mine  owners  to  issue  papers  or  orders  in 
payment  to  workmen;  Street  v.  Vamey  Electric  Supply  Co.  160  Ind.  338,  98 
A.  8.  R.  325,  61  L.ILA.  154,  66  N.  E.  895,  holding  unconstitutional,  statute  fixing 
minimum  wages  to  be  paid  unskilled  laborers  on  public  work;  People  ex  rel. 
Rodgers  v.  Color,  166  N.  Y.  1,  82  A.  S.  R.  605,  52  L.R.A.  814,  59  N.  E.  716, 
holding  unconstitutional,  statute  which  makes  void,  contract  with  city  to  per- 
form work,  if  contractor  has  not  paid  workmen  prevailing  rate  of  wages;  Com. 
(V.  Perry,  155  Mass.  117,  31  A.  S.  R.  533,  14  L.R.A.  325,  28  N.  E.  1126,  holding 
unconstitutional,  statute  prohibiting  employers  in  weaving  factories  from  with- 
holding portion  of  wages  for  imperfections  in  employees  work. 

Cited  in  reference  note  in  78  A.  S.  R.  34,  on  constitutionality  of  statute  regu- 
lating  wages. 
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^Problbltlon  against  discbarge  for  belonging  to  labor  organisation. 

Cited  in  State  t.  Julow,  129  Mo.  163,  50  A.  S.  R.  443,  29  L.R^  257,  31  S. 
W.  781;  SUte  ex  rel.  Zillmer  ▼.  Kreutzberg,  114  Wis.  530,  91  A.  S.  R.  934,  5d 
X*.R.A.  748,  90  N.  W.  1098, — ^holding  unconstitutional,  statute  imposing  penalty 
for  discharge  of  onployee  because  he  is  member  of  labor  organization. 
—  Laws  affecting  children. 

PUtinguished  in  People  ▼.  Ewer,  141  N.  Y.  129,  38  A.  S.  R.  788,  25  L.R.A. 
794,  36  N.  E.  4,  9  N.  Y.  Crim.  Rep.  1,  holding  constitutional,  statute  making 
it  a  misdemeanor  to  exhibit  in  theatrical  exhibition,  female  child  under  four* 
teen  years  of  age. 

«-CIt1I  rights  legislation. 

Cited  in  People  v.  King,  110  N.  Y.  418,  6  A.  S.  R.  389,  1  L.R.A.  293,  18  N.  E. 
245,  holding  constitutional,  statute  imposing  penalty  for  exclusion  from  places 
of  amusement  on  account  of  race  or  oolor. 
<»  Regulation  of  boapitala  and  asyinms. 

Cited  in  People  ex  reL  Wagner  v.  Hagan,  52  App.  Div.  387,  15  N.  Y.  Cnm. 
Rep.  36,  65  N.  Y.  Supp.  120,  holding  law  prohibiting  maintenance  of  lying  in 
asylum  by  one  not  within  certain  excepted  class,  without  license  from  state  board 
of  health,  valid;  Ex  parte  WhHwell,  98  Cal.  73,  35  A.  S.  R.  152,  19  L.R.A.  727, 
32  Pac.  870,  holding  unconstitutional,  statute  prohibiting  maintenance  of  insane 
asylums,  hospitals  or  inebrate  institutions  except  in  certain  kinds  of  buildings, 
and  prohibiting  treatment  of  more  than  one  class  of  patients  in  same  building. 
<«  Regulation  of  weights  and  measures. 

Cited  in  Millett  t.  People,  117  111.  294,  57  A.  R.  869,  7  N.  E.  631,  holding 
unconstitutional,  statute  requiring  proprietor  of  coal  mines  to  maintain  scales 
and  employ  person  to  keep  entries  of  weights,  etc.;  State  ▼.  Peel  Splint  Coal 
Co.  36  W.  Va.  802,  17  L.R.A.  385,  15  S.  E.  1000  (dissenting  opinion),  majority 
holding  constitutional,  statute  regulating  weighing  of  coal  when  taken  from 
mines;  Buffalo  v.  Collins  Baking  Co.  24  Misc.  745,  53  N.  Y.  Supp.  968,  holding 
unconstitutional,  ordinance  imposing  penalty  for  violation  of  its  provisions  as 
to  weight  of  loaves  of  bread  sold. 
<»  Regulation  of  tenement  houses. 

Cited  in  Health  Dept  v.  Trinity  Church,  145  N.  Y.  32,  45  A.  S.  R.  579,  27 
Ii.R.A.  710,  39  N.  E.  833  (reversing  43  N.  Y.  S.  R.  142,  17  N.  Y.  Supp.  510), 
holding  constitutional,  statute  requiring  owners  of  tenement  houses  to  furnish 
same  with  water  under  direction  of  health  officers;  Tenement  House  Dept.  v. 
Moeschen,  179  N.  Y.  325,  103  A.  S.  R.  910,  70  L.R.A.  704,  72  N.  E.  231,  1  A.  & 
E.  Ann.  Cas.  439,  holding  constitutional,  statute  requiring  removal  from  tene- 
ment-houses of  certain  kinds  of  sinks  and  privies  and  replacement  by  others; 
People  V.  Lichtman,  65  App.  Div.  76,  72  N.  Y.  Supp.  511,  holding  constitutional, 
statute  prohibiting  manufacture  of  soda  water  in  tenement  houses;  New  York 
y.  Herdje,  68  App.  Div.  370,  74  N.  Y.  Supp.  104,  holding  statute  prohibiting 
erection  of  tenement-houses  except  according  to  certain  plans,  constitutional  as 
to  property  upon  which  permit  already  secured. 

Cited  in  reference  notes  in  1  A.  S.  R.  650,  on  power  of  state  to  prohibit 
manufacture  of  cigars  in  tenement  houses;  17  L.R.A.(N.S.)  487,  on  constitu- 
tionality of  statutory  regulations  as  to  safety  and  sanitary  conditions  of  tene- 
ment»  lodging,  and  boarding  houses. 
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—  Regulation  of  nuisances  generally. 

Cited  in  Sprigg  v.  Garrett  Park,  89  Md.  406,  43  AtL  813,  holding  constitu- 
tional, ordinance  passed  under  authority  of  statute,  prohibiting  use  of  certain 
kinds  of  privies  and  cess-pools,  as  to  oess-pool  already  existing;  Eckhardt  v. 
Buffalo,  19  App.  Div.  1,  46  N.  Y.  Supp.  204,  denying  power  of  health  commis- 
sioner, under  statute,  to  construct  new  water  closets,  and  charge  same  to  owner, 
upon  allegation  that  existing  privies  are  nuisance;  Brooklyn  v.  Nassau  Electric 
R.  Co.  44  App.  Div.  462,  61  N.  Y.  Supp.  33,  holding  constitutional,  statute 
forbidding  use  of  soft  coal  within  certain  area  in  city,  except  for  certain  pur- 
poses; Rochester  v.  Simpson,  67  Ilun,  36,  10  N.  Y.  Supp.  499,  on  unconstitu- 
tionality of  ordinance  which  would  require  filling  in  of  certain  holes  in  citv^ 
without  regard  to  their  effect  on  public  health;  Kobbe  v.  New  Brighton,  20 
Misc.  477,  46  N.  Y.  Supp.  777,  sustaining  power  to  restrain  nuisance  consisting 
of  crematory,  although  it  was  authorized  by  legislature;  Smiley  v.  McDonald,. 
42  Neb.  6,  47  A.  S.  R.  684,  27  L.R.A.  640,  60  N.  W.  366,  holding  constitutional, 
provisions  of  statute  authorizing  city  to  contract  for  removal  of  garbage,  etc. 
» Regulation  of  rendering  works. 

Cited  in  May  v.  People,  1  Colo.  App.  157,  27  Pac.  1010;  New  York  SaniUry 
Utilization  Co.  v.  Health  Dept  61  App.  Div.  106,  70  N.  Y.  Supp.  610  (affirm- 
ing 32  Misc.  77,  67  N.  Y.  Supp.  324), — holding  unconstitutional,  ordinance  pro- 
hibiting conduct  of  business  of  rendering  etc. 

Distinguished  in  People  v.  Rosenberg,  67  Hun,  62,  22  N.  Y.  Supp.  66,  holding 
constitutional,   statute  prohibiting  business  of  fat-rendering  inside  cities. 
» Regulations  as  to  bill  boards. 

Cited  in  Re  Wilshire,  103  Fed.  620;  Rochester  v.  West,  29  App.  Div.  1^6,  51 
N.  Y.  Supp.  482, — ^holding  constitutional,  ordinance  limiting  height  of  bill 
boards  in  city,  to  six  feet;  People  v.  Green,  85  App.  Div.  400,  83  N.  Y.  Supp. 
460,  holding  unconstitutional  statute  and  ordinance  passed  thereunder  to  prohibit 
pasting  of  bills  on  private  property  overlooking  public  park;  People  ex  reK 
Wincburgh  Adv.  Co.  v.  Murphy,  195  N.  Y.  126,  21  L.RJL(N.S.)  736,  88  N.  E. 
17  (affirming  129  App.  Div.  260,  113  N.  Y.  Supp.  855),  holding  void  ordinance 
limiting  height  of  billboards  or  sky  signs  to  nine  feet. 

Cited  in  note  in  132  A.  S.  R.  92,  on  power  of  municipality  to  prevent  or  regu- 
late use  of  property  for  advertising  purposes. 

» Regulation  as  to  fire  limits. 

Cited  in  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28  A.  S.  R.  185,  13  L.R„4. 
481,  28  N.  £.  434,  sustaining  power  of  municipality  to  compel  removal  of  build- 
ing actually  a  nuisance  as  endangering  spread  of  fire;  Buffalo  v.  Chadeayne, 
27  N.  Y.  S.  R.  60,  7  N.  Y.  Supp.  501,  holding  unconstitutional,  resolution  of 
common  council  rescinding  permit  previously  granted  by  it,  to  build  frame  build- 
ing within  fire  limits. 
—  Prohibition  against  Sunday  barbering. 

Cited  in  Eden  v.  People,  161  III  296,  62  A.  S.  R.  366,  32  LJI.A.  669,  43  N.  E. 
1108,  holding  unconstitutional,  statute  prohibiting  Sunday  barbering;  People  v. 
Havnor,  149  N.  Y.  195,  62  A.  8.  R.  707,  31  L.KA.  689,  43  N.  E.  641,  12  N.  Y. 
Crim.  Rep,  26  (Affirming  1  App.  Div.  469,  11  N.  Y.  Crim.  Rep.  36,  37  N.  Y.  Supp. 
314),  holding  ecmstitutional,  statute  prohibiting  Sunday  barbering  except  in 
specified  cities. 
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~  Compulsory  Yaccination. 

Cited  in  Blue  v.  Beach,  156  Ind.  121,  80  A.  S.  R.  195,  60  L.R.A.  64,  66  N.  E, 
89,  holding  coDBtitutional,  by  law  of  local  board  of  health,  requiring  vaccination 
of  school  children;  Com.  v.  Pear,  183  Mass.  242,  67  L.R.A.  935,  66  N.  E.  719, 
holding  constitutional,  statute  authorizing  boards  of  health  to  require  vaccination 
of  all  inhabitants;  Viemeister  v.  White,  179  N.  Y.  235,  103  A.  S.  R.  859,  70 
L.R.A.  796,  72  N.  E.  97,  1  A.  &  E.  Ann.  Cas.  334,  holding  constitutional,  stat- 
ute excluding  from  public  schools,  persons  not  vaccinated. 
^Flsh  and  game  laws. 

Cited  in  Re  Marshall,  102  Fed.  323,  holding  unconstitutional,  statute  making- 
it  a  misdemeanor  to  kill  birds  with  repeating  shotgun  or  magazine  gun ;  Lawton 
V.  Steele,  119  N.  Y.  226,  16  A.  S.  R.  813,  7  L.R.A.  134,  23  N.  E.  878,  holding 
constitutional,  provisions  of  statute  authorizing  summary  abatement  of  nets 
located  in  water  in  violation  of  laws  protecting  fish;  Colon  v.  Lisk,  153  N.  Y. 
188,  60  A.  S.  R.  609,  47  N.  E.  302,  holding  unconstitutional,  statute  permitting 
summary  confiscation  of  vessel  used  by  one  person  in  interfering  with  another's 
oysters;  People  v.  Bootman,  95  App.  Div.  469,  88  N.  Y.  Supp.  887,  holding  un- 
constitutional, provisions  of  statute  which  would  prohibit  possession  within 
state  of  game  killed  outside  thereof. 
« Regulation  of  gambling. 

Cited  in  Ex  parte  Tattle,  91  Cal.  589,  27  Pac.  933,  holding  constitutional,, 
statute  prohibiting  pool-selling  except  at  race  tracks. 

Distinguished  in  Reilly  v.  Gray,  47  Hun,  402^  28  N.  Y.  Supp.  811,  holding 
statute  legalizing  pool  selling  constitutional. 

Construction  of  statutes  exercising  police  power. 

Cited  in  People  v.  Sommer,  55  Misc.  55,  106  N.  Y.  Supp.  190,  holding  they  are 
to  be  strictly  construed. 
Class  legislation. 

Cited  in  Wong  Wai  v.  Williamson,  103  Fed.  1,  holding  unconstitutional,  aa 
class  legislation,  resolution  of  board  of  health,  requiring  inoculation  of  all 
mongolians  before  leaving  city;  People  ex  rel.  Farrington  v.  Mensching,  187 
N.  Y.  8,  10  L.R.A.(N.S.)  625,  79  N.  K  884,  10  A.  &  E.  Ann.  Cas.  101,  holding^ 
that  legislature  has  power  to  classify  property  for  taxation  and  impose  tax, 
provided  all  property  in  same  class  is  treated  alike  and  tax  is  imposed  equally 
on  all  property  of  class. 

Cited  in  reference  note  in  123  A.  S.  R.  38,  54,  on  test  of  validity  of  municipal 
ordinances  as  denying  equal  protection  of  law. 

Cited  in  note  in  6  L.R.A.  622,  on  unconstitutionality  of  class  legislation. 
Vested  rights. 

Cited  in  Ingersoll  v.  Nassau  Electric  R.  Co.  157  N.  Y.  463,  43  L.R.A.  236,^ 
62  N.  E.  545;  Roddy  v.  Brooklyn  City  &  N.  R.  Co.  32  App.  Div.  311,  52  N.  Y. 
Supp.  1025, — to  point  that  street  railroad  company  has  vested  right  to  contract 
with  another  company  for  use  of  its  tracks.  Independent  of  consent  of  abutting 
owners  to  such  use. 

Impairment  of  obligations  of  contract. 

Cited  in  Brouck  v.  Bardcley,  13  App.  Div.  72,  4S  N.  Y.  Supp.  400,  holding 
constitutional  amendment,  if  retroactive,  so  as  to  annul  previous  contract  as 
to  prison-labor,  not  within  police  power  and  violative  of  provision  of  United 
States    Constitution    concerning   obligation    of    contracts;    Greater    New    York 
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Athletic  Club  t.  Wunter,  19  Mite.  443,  4S  N.  T.  Sapp.  70S,  denying  power  of 
omyor  to  revoke  theatre  lieenae  already  granted. 
JOme  prooeas  of  law. 

Cited  in  MaeMuUen  ▼.  Middletown,  112  App.  Div.  81,  08  K.  Y.  Supp.  145, 
holding  law  depriring  peraon  of  remedy  for  injury  from  anow  and  ice  on  side- 
walks  unleea  city  council  had  notice  thereof  and  had  a  reasonable  opportunity 
to  remove  it,  invalid;  Vanderbilt  University  v.  Cheney,  116  Tenii.  259,  94  S. 
W.  90,  holding  that  state  cannot  by  a  tax  forbid  use  and  enjoyment  of  property 
in  legitimate  enterprise;  Wright  v.  Hart,  182  N.  Y.  330,  2  L.R.A.(N.S.)  338, 
75  N.  E.  404,  3  A.  ft  E.  Ann.  Cas.  263  (reversing  103  App.  Div.  218,  93  N.  Y. 
Supp.  60),  holding  statute  making  fraudulent  a  sale  in  bulk  other  than  in  course 
of  ordinary  course  of  trade,  except  on  compliance  with  statutory  prerequisites, 
«  deprivation  of  property  without  due  process  of  law;  Forster  v.  Scott,  136  N. 
T.  577,  18  LJUL  543,  32  N.  B.  976;  Re  Rogers  Ave.  29  Abb.  N.  C.  361,  22 
N.  Y.  Supp.  27, — holding  unconstitutional,  statute  denying  compensation  to  owner 
for  building  erected  on  land  taken  for  street  purposes,  after  map  of  street  is 
filed;  Miller  v.  Horton,  152  Maas.  540,  23  A.  S.  R.  850,  10  L.RJL  116,  26  N.  E. 
100,  sustaining  right  of  owner  of  diseased  cattle,  summarily  killed  pursuant 
to  statute,  to  recover  compensation  therefor;  Sadlier  v.  New  York,  40  Misc. 
78,  81  N.  Y.  Supp.  308,  sustaining  right  to  compensation  for  nuisance  from 
Bro<^lyn  Mdge,  although  legislature  authorized  suoh  bridge  and  failed  to  pro- 
vide compensation;  Kiley  v.  Chicago,  M.  4  St  P.  R.  Co.  138  Wis.  242,  119  N. 
W.  309  (dissenting  opinion),  on  validity  of  act  imposing  liability  on  railroad 
for  injuries  to  employees;  People  ex  r^  Goff  v.  Kirk,  65  Misc.  657,  122  N.  Y. 
Supp.  657,  holding  rule  of  state  health  commiasioner  as  to  ioe  ponds  void. 

Cited  in  note  in  20  A.  S.  R.  558,  on  statutes  which  do  not  deprive  of  rights 
without  due  process  of  law. 
«—  As  to  sale  of  llqmors. 

Cited  in  McCullough  v.  Brown,  41  S.  C.  220,  23  L.R.A.  410,  19  S.  E.  458,  <m 
imconstitutionality  of  "Dispensary  Act''  as  depriving  of  property  wiUiout  due 
process  of  law;  People  ex  rel.  Longhran  v.  Flynn,  110  App.  Div.  279,  96  N.  Y. 
Supp.  655,  holding  law  vesting  authority  in  commissioner  on  ex  parte  findings 
to  revdce  liquor  license  without  opportunity  of  licensee  to  be  heard,  deprivation 
of  property  without  due  process  of  law. 
«— As  to  mechanics*  liens. 

Cited  in  Jones  v.  Great  Southern  Fireproof  Hotel  Co.  30  C.  C.  A.  108,  58  U.  S. 
App.  397,  86  Fed.  370,  holding  constitutional,  statute  giving  sub-oontractor  Uea 
on  building  for  amount  unpaid  lien  by  contractor;  Palmer  v.  Tingle,  55  Ohio 
St.  423,  45  N.  E.  313,  holding  unconstitutional  statute  giving  sub-contractor 
lien  on  property  for  amount  unpaid  him  by  contractor. 
—  Laws  affecting  title  to  realty. 

Cited  in  Gilhnan  v.  Tucker,  128  N.  Y.  190,  26  A.  S.  R.  464,  13  L.R.A.  304, 
28  N.  E.  1040,  21  N.  Y.  Civ.  Proc  Rep.  170,  holding  act  which  nullifies  final  and 
unimpeachable  judgment  which  stands  as  muniment  of  title,  a  taking  without 
due  process  of  law;  Dennis  v.  Moses,  18  Wash.  537,  40  L.R.A.  302,  52  Pac  333 
(dissenting  opinion),  majority  holding  unconstitutional,  statute  prohibiting 
deficiency  judgments  in  foreclosure  proceedings. 
'—Criminal  matters. 

Cited  in  Ex  parte  Yung  Jon,  28  Fed.  308,  holding  constitutional,  statute 
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creating  crime  for  sale  of  opium  except  for  medicinal  parposes;  People  ex  rel. 
Zeese  ▼.  Hasten,  79  Hun,  580,  29  N.  Y.  Supp.  891,  holding  constitutional,  statute 
providing  for  conunitment  of  minor  convict  to  reformatory  institution;  State 
ex  rel.  Laricin  t.  Ryan,  70  Wis.  676,  36  N.  W.  823,  holding  unconstitutional, 
statute  authorizing  imprisonment  of  inebriate  or  habitual  drunkard. 

Cited  in  note  in  78  A.  S.  R.  270,  on  acts  which  the  legislature  may  and  may 
not  declare  criminal. 
Power  of  court  to  pass  on  constitutionality  of  statute. 

Cited  in  Jacksonville  v.  Ledwith,  26  Fla.  163,  23  A.  8.  R.  558,  9  L.R.A.  69, 
7  So.  886,  holding  that  court  is  final  judge  as  to  whether  statute  purporting  to 
exercise  police  power,  is  valid  exercise  thereof;  Rathbone  v.  Wirth,  150  N.  Y. 
459,  34  L.R.A.  408,  45  N.  E.  15,  holding  that  court  may  scrutinize  decision  of 
l^islature  that  constitutional  requirements  as  to  Civil  Service  are  insufficient; 
Re  Keymer,  89  Hun,  292,  35  N.  Y.  Supp.  16],  sustaining  power  of  courts  to  re- 
view discretionary  power  concerning  Civil  Service,  as  exercised  by  legislature; 
Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  342,  14  L.RJ^.  481,  28  N.  E. 
358,  holding  that  statute  purporting  to  be  for  a  public  purpose  will  not  be 
declared  unconstitutional,  merely  because  ulterior  private  purposes  are  alleged. 

What  is  a  property  right. 

Cited  in  Sailors'  Union  v.  Hammond  Lumber  Co.  85  C.  C.  A.  16,  156  Fed.  450, 
holding  use  and  business  in  which  vessel  is  employed  a  property  right  which  may 
be  protected. 

What  included  In  personal  liberty. 

Cited  in  People  v.  Stark,  2  111.  C.  C.  162,  holding  it  includes  freedom  from 
imlawful  arrest  and  restraint^  and  unlawful  seizure  and  search. 

What  are  lawful  trades. 

Cited  in  People  v.  Duke,  19  Misc.  292,  44  N.  Y.  Supp.  336,  to  point  that  manu- 
facture of  tobacco  is  a  lawful  trade. 

Right  to  engage  in  business. 

Cited  in  State  ex  rel.  Galle  v.  New  Orleans,  113  La.  371,  67  L.Rji.  70,  S6  So. 
999,  2  A.  &  £.  Ann.  Cas.  999,  holding  that, individual  has  right  to  sell  liquor 
subject  to  conditions  imposed  by  state  in  legitimate  exercise  of  police  power. 

Duty  of  stock  exchange  to  public. 

Cited  in  Wilson  v.  Commercial  Teleg.  Co.  18  N.  Y.  S.  R.  78,  3  K.  Y.  Supp. 
633,  denying  public  duty  of  New  York  Stock  Exchange  to  make  known  price 
of  securities  dealt  in  by  its  members. 
lilmitatlon  of  powers  of  leglalatare. 

Cited  in  Ex  parte  Levine,  46  Tex.  Crim.  Rep.  372,  81  S.  W.  973,  on  limitation 
of  powers  of  legislature  by  constitution. 

50  AM.  RKP.  649,  TOIiMAX  v.  SYRACUSE,  B.  A  N.  Y.  R.  CO.   98  N. 

Y.   198. 
Burden  of  proving  absence  of  contributory  negligence. 

Cited  in  Von  Atzinger  v.  New  York  C.  &  H.  R.  R.  Co.  83  Hun,  120,  31  N.  Y. 
Supp.  632,  holding  absence  of  contributory  negligence  must  be  affirmatively 
shown,  and  cannot  be  inferred  from  proof  of  accident,  or  of  defendant's  negli- 
gence; Lamb  v.  Union  R.  Co.  195  N.  Y.  260,  88  N.  E.  371 ;  Beckwith  v.  New  York 
C.  k  H.  R.  R.  Co.  54  Hun,  446,  7  N.  Y.  Supp.  719,— holding  in  action  for  injury 
while  on  railroad  tracks,  burden  of  proving  absence  of  ccmtributory  negligence 
Am.  Rep.  Vol.  XIX.— 62. 


Digitized 


by  Google 


50  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  97^ 

on  plaintiff;  Stuber  v.  McEntee,  29  Jones  t  S.  338,  47  N.  Y.  S.  R.  294,  19  K. 
Y.  Supp.  900,  holding  burden  of  proving  absence  of  contributory  negligence  on 
plaintiff  where  there  is  no  evidence  of  circumstances  of  accident;  Conlin  v. 
Rodgers,  39  N.  Y.  S.  R.  61,  14  K.  Y.  Supp.  782,  holding  burden  of  provins: 
absence  of  contributory  negligence  on  plaintiff;  Redmond  t.  Rome,  W.  &  O.  R. 
Co.  31  N.  Y.  S.  R.  366,  10  N.  Y.  Supp.  330,  holding  in  action  for  injury  by  being 
struck  by  train,  burden  of  proving  absence  of  contributory  n^ligence  on  plain- 
tiff. 

Cited  in  reference  note  in  17  A.  S.  R.  650,  on  burden  of  proof  in  establiebini^ 
contributory  negligence. 

Cited  in  notes  in  16  L.R.A.  264,  on  method  of  sustaining  burden  of  proof 
as  to  absence  of  contributory  n^ligence  on  part  of  plaintiff;  4  L.R^(N.S.| 
345,  347,  on  burden  of  proof  of  abs«ioe  of  contributory  negligence  by  person 
killed  at  crossing. 
Burden  of  proof  of  due  care  in  crossing  railroad  track  at  public  crossing. 

Cited  in  McDermott  v.  Third  Ave.  R.  Co.  44  Hun,  107,  holding  burden  of  prov- 
ing freedom  from  contributory  negligence  in  one  killed  in  crossing  street  car 
track  on  plaintiff;  Durkee  v.  Delaware  &  H.  Canal  Co.  88  Hun,  471,  34  N.  Y. 
Supp.  978,  holding  burden  on  plaintiff  although  he  is  riding  in  vehicle  driven 
by  third  person,  to  show  absence  of  contributory  negligence;  Haywood  v.  New 
York  C.  &  H.  R.  R.  Co.  35  N.  Y.  S.  R.  748,  13  N.  Y.  Supp.  177,  holding  one  in- 
jured in  crossing  railroad  at  public  crossing  has  burden  of  proving  absence  of 
contributory  negligence;  Fijdowski  v.  Delaware  k  H.  Canal  Co.  12  App.  Div. 
589,  43  N.  Y.  Supp.  84;  Salmon  v.  New  York  C.  &  H.  R.  R.  Co.  1  Silv.  Sup.  Ct. 
237,  5  N.  Y.  Supp.  225,  23  N.  Y.  S.  R.  442;  Martin  v.  Third  Ave.  R.  Co.  27  App. 
Div.  52,  50  N.  Y.  Supp.  284;  Chicago  &  £.  I.  R.  Co.  v.  Hedges,  118  Ind.  5,  20 
N.  E.  580, — holding  burden  on  plaintiff  to  show  absence  of  contributory  negli- 
gence; Wieland  v.  Delaware  k  H.  Canal  Co.  167  N.  Y.  19,  82  A.  a  R.  707,  60 
N.  E.  234,  holding  plaintiff  cannot  recover  for  injury  at  public  crossing  where 
he  has  introduced  no  evidence  of  absence  or  presence  of  contributory  negligene: 
Bnckell  v.  New  York  C.  k  H.  R.  R.  Co.  120  N.  Y.  290,  17  A.  S.  R.  048,  24  N. 
E.  449,  holding  burden  on  plaintiff  to  establish  affirmatively  freedom  from  con- 
tributory n^ligence. 
Contributory  negligence  as  law  or  fact  question. 

Cited  in  Haden  v.  Clarke,  32  N.  Y.  S.  R.  478,  10  N.  Y.  Supp.  291,  holding 
where  evidence  is  conflicting,  contributory  negligence  for  jury;  Baxter  v.  Auburn 
k  8.  Electric  R.  Co.  190  N.  Y.  439,  83  N.  £.  469,  hoMing  where  in  action  for 
injuries  facts  are  undisputed  and  permit  but  one  inference,  that  there  was  no^ 
occasion  for  injury  consistent  with  proper  care  on  part  of  plaintiff,  contributory 
negligence  for  the  court;  McPhillips  v.  New  York,  N.  H.  &  H.  R.  Co.  37  N.  Y. 
S.  R.  263,  13  N.  Y.  Supp.  917,  holding  question  for  court  where  facts  are  un- 
disputed; De  Soucey  v.  Manhattan  R.  Co.  39  N.  Y.  S.  R.  79,  15  N.  Y.  Supp.  108^ 
holding  defendant  not  liable  where  from  uncontradicted  evidence  only  reasonable 
inference  is  that  plaintiff  was  not  exercising  due  care,  but  his  own  negligence 
contributed  to  cause  injury;  Wall  v.  Delaware  L.  &  W.  R.  Co.  54  Hun,  454,  7 
N.  Y.  Supp.  709,  holding  action  maintainable  where  from  all  the  surrounding 
facts  and  circumstance  it  is  reasonably  inferable  accident  might  have  occurred* 
without  negligence  on  part  of  plaintiff;  Larkin  v.  O'Neill,  48  Hun,  591,  1  N.  Y. 
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Supp.  232,  holding  action  may  be  maintained  where  from  circumstances  it  may 
be  reasonably  inferred  that  reasonable  care  was  observed. 

Cited  in  reference  notes  in  52  A.  R.  468;  2  A.  S.  R.  340;  5  A.  S.  R.  174, — on 
question  of  contributory  negligence  as  question  of  law  or  fact;  2  A.  S.  R.  546, 
on  n^ligence  as  question  of  fact  for  jury;  25  A.  S.  R.  575,  on  when  negligence  is 
question  for  court. 

Cited  in  note  in  41  L.  ed.  U.  S.  84,  as  to  when  contributory  negligence  is  a 
question  for  the  jury. 

Distinguished  in  Gibson  v.  Brummer,  87  Hun,  465,  34  N.  Y.  Supp.  375,  holding 
proof  that  steps,  down  which  plaintiff's  intestate  was  descending  were  defective 
and  thereby  injury  ensued,  not  sufficient  in  absence  of  proof  of  absence  of  con- 
tributory negligence,  to  make  contributory  negligence  one  of  fact. 

»At  railroad  crossings. 

Cited  in  Monck  v.  Brooklyn  Heights  R.  Co.  97  App.  Div.  447,  90  N.  Y.  Supp. 
818,  holding  question  of  contributory  negligence  in  boy  attempting  to  cross  tracks 
of  street  railway,  there  being  proof  that  motorman  did  not  attempt  to  avert 
injury,  for  jury;  Pitts  v.  New  York,  L.  E.  k  W.  R.  Co.  79  Hun,  546,  29  N.  Y. 
Supp.  871,  holding  where  evidence  is  conflicting  as  to  care  observed  in  approach 
ing  crossing,  contributory  negligence  for  the  jury;  Wiwirowski  v.  Lake  Shore  & 
M.  S.  R.  Co.  58  Hun,  40,  11  N.  Y.  Supp.  361,  holding  where  evidence  is  con- 
flicting question  of  contributory  negligence  in  crossing  track  for  jury. 

Proof  of  freedom  from  contributory  negligence. 

Cited  in  Nowell  t.  New  York,  20  Jones  &  8.  382,  holding  it  may  be  established 
without  direct  proof;  Crowthers  v.  Yonkers,  30  N.  Y.  S.  R.  748,  15  N.  Y.  Supp. 
588,  holding  freedom  from  contributory  negligence  may  be  inferred  from  circum- 
stances of  case;  Woodworth  v.  New  York  C.  t  H.  R.  R.  Co.  55  App.  Div.  23, 
66  N.  Y.  Supp.  107;  Noble  v.  New  York  C.  &  H.  R.  R.  Co.  20  App.  Div.  40,  46 
N.  Y.  Supp.  645, — ^holding  it  may  be  established  by  facts  and  circumstances 
justifying  inference  that  deceased  was  exercising  reasonable  care;  Wieland  v. 
Delaware  &,  H.  Canal  Co.  30  App.  Div.  85,  51  N.  Y.  Supp.  776,  holding  it  may 
be  proved  by  the  circumstances  of  the  case;  Kane  v.  Whitaker,  33  App.  Div. 
416,  54  N.  Y.  Supp.  85  (dissenting  opinion),  on  proof  of  absence  of  contributory 
negligence;  Pruey  v.  New  York  C.  &  H.  R.  R.  Co.  41  App.  Div.  158,  58  N.  Y. 
Supp.  797  (dissenting  opinion),  on  cstablisliing  want  of  contributory  negligence 
by  proof  of  such  surrounding  circumstances  as  reasonably  indicate  occurrence  of 
accident  without  negligence  on  part  of  deceased;  Cholet  v.  Syracuse,  111  App. 
Div.  903,  96  N.  Y.  Supp.  1117  (dissenting  opinion),  on  proof  of  absence  of  con- 
tributory negligence  from  circumstances  of  case. 

Contributory  negligence  at  railroad  crossing. 

Cited  in  Brickell  v.  New  York  C.  &  H.  R.  R.  Co.  12  N.  Y.  a  R.  450,  holding 
it  contributory  negligence  in  person  approaching  crossing  of  railroad  track  to 
fail  to  exercise  vigilance  to  look  and  listen  for  approaching  trains;  Putman  v. 
New  York  C.  &  H.  R.  R.  Co.  47  Hun,  439  (dissenting  opinion),  on  duty  to  use 
vigilance  in  approaching  public  crossing. 

Cited  in  reference  notes  in  4  A.  S.  R.  368,  on  necessity  of  person  about  to  cross 
railroad  track  using  ordinary  sense  and  prudence;  33  A.  S.  R.  39,  on  duty  of 
person  crossing  track  to  use  due  care;  45  A.  S.  R.  285,  on  duty  of  persons  about 
to  crosft  railroad  track  to  look  and  listen. 
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ReooTery  for  death  on  circamsUmtUl  eridenoe. 

Cited  in  note  in  2  LJUL(N.S.)  905,  on  recovery  for  death  on  circumstantia] 
evidence. 
Duty  of  railroad  to  ^ve  siffiials  at  crosslncB. 

Cited  in  reference  note  in  90  A.  D.  63,  on  duty  of  railroad  company  to  give 
statutory  signals  at  crossing. 

50  AM.  REP.  657,  DeFREEST  t.  WARNER,  68  N.  Y.  S17. 
Admission  or  acknowledgment  of  barred  debt  to  third  person. 

Cited  in  Re  Miller,  16  Misc.  556,  37  N.  Y.  Snpp.  1129,  26  N.  Y.  Civ.  Proc  Rep. 
13,  1  Gibbons  Sur.  Rep.  506,  holding  payment  by  administrator  within  six 
years  of  distributive  share  to  one  other  than  petitioner,  will  not  raise  bar  of 
statute  of  limitations  to  proceeding  for  accounting;  Re  Kendrick,  107  N.  Y.  104, 
13  N.  £.  762,  holding  where  not  made  to  creditor  nor  his  agent  nor  to  one  acting 
in  his  behalf,  nor  intended  to  be  communicated  to  him  <»>  influence  his  conduct 
debt  not  revived;  Strong  v.  Andros,  34  App.  D.  C.  278,  19  A.  &  £.  Ann.  Cas.  101, 
holding  that  acknowledgment  to  stranger  with  intent  thai  it  be  communicated 
to  creditor  defeats  running  of  statute. 

Cited  in  reference  note  in  58  A.  R.  740,  as  to  acknowledgment  and  promise  to 
a  stranger  as  reviving  debt  barred  by  statute  of  limitations. 

Cited  in  note  in  25  L.RJL(N.S.)  810,  on  person  to  whom  acknowledgment  or 
new  promise  must  be  made  to  toll  statute  or  remove  bar  of  limitations. 
Acknowledgment  reviving  barred  debt. 

Cited  in  Corkings  v.  SUte,  99  N.  Y.  491,  2  N.  E.  454,  16  Abb.  N.  C.  448, 
holding  passage  of  act  by  legislature  fully  recognizing  liability  of  state  for 
indebtedness  and  appropriating  money  for  its  payment,  defeated  running  of  any 
statute  of  limitation;  Senninger  v.  Rowley,  138  Iowa,  617,  18  L.RJL(N.S.)  223, 
116  N.  W.  695,  holding  that  letter  stating  that  debtor  could  not  then  pay  debt 
is  sufficient  to  revive  debt. 

Cited  in  notes  in  39  A.  8.  R.  740,  on  moral  obligation  as  consideration  of 
promise  to  pay  debt  barred  by  limitation;  16  E.  R.  C.  176,  on  sufficiency  of  ac- 
knowledgment to  postpone  running  of  statute  of  limitations. 

50  AM.  REP.  650,  EDWARDS  T.  NEW  YORK  *  H.  R.  CO.  08  N.  Y.  S45. 

Responsibility  of  lessor  for  defects  In  devised  premises. 

Cited  in  Van  Tassel  v.  Read,  36  App.  Div.  529,  55  N.  Y.  Supp.  502,  hoMuig 
lessor  not  liable  for  injury  to  tenant  from  defect  arising  after  execution  of  lease, 
though  he  agree  on  renewal  of  lease  to  repair;  Frank  v.  Mandel,  76  App.  Div. 
413,  78  N.  Y.  Supp.  855;  Schick  v.  Fleischhauer,  26  App.  Div.  210,  49  N.  Y.  Supp. 
962, — holding  landlord  not  liable  in  contract  where  he  contracts  to  repair  aad 
tenant  is  injured  by  his  failure  so  to  do;  Miller  v.  Rinaldo,  21  Misc.  470,  47 
N.  Y.  Supp.  636,  holding  in  absence  of  agreement  to  repair,  lessor  not  liable  for 
defective  condition  unless  it  amounted  to  nuisance  maintained  at  time  of  leasing; 
Shillak  V.  White,  38  N.  Y.  S.  R.  483,  14  N.  Y.  Supp.  637,  holding  lessor  not  liable 
for  injury  from  defect  of  which  he  was  ignorant;  Donner  v.  Ogilvie,  49  Hun, 
229,  1  N.  Y.  Supp.  633,  holding  lessor  not  liable  for  injury  from  defective  prem- 
ises of  which  he  is  ignorant  in  absence  of  warranty  as  to  safety  or  covenant  to 
repair;  Simons  v.  Seward,  22  Jones  &  S.  406,  holding  landlord  not  liable  for 
injury  from  unsafe  premises,  unless  he  was  guilty  of  fraud,  or  knew  premises 
would  be  unsafe  for  purpose  for  which  leased;  Shugio  v.  Hunting,  9  N.  Y.  S.  R. 
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286,  holding  lessor  liable  where  he  knowingly  rents  premises  with  defects  which 
render  them  improper  for  purpose  of  lessee;  Whitemore  v.  Orono  Pulp  &  Paper 
Co.  91  Me.  297,  64  A.  S.  R.  229,  40  L.R.A.  377,  39  Atl.  1032,  holding  lessor 
of  private  property  unaffected  by  public  use  not  required  to  exercise  ordinary 
care  to  ascertain  and  apprise  lessee  of  unknown  defects,  where  lessee  has  equal 
opportunity  to  ascertain  defects;  Cole  v.  McKey,  66  Wis.  500,  67  A.  R.  293,  29 
N.  W.  279,  holding  in  absence  of  deceit,  hidden  defect  or  express  agreement  to 
repair,  landlord  not  liable  for  defects  arising  during  term  of  lease,  unless  occa- 
sioned by  his  own  wrong  or  failure  to  perform  known  duty;  Ahem  v.  Steele,  115 
N.  Y.  203,  12  A.  S.  R.  778,  5  L.R.A.  449,  22  N.  E.  193,  holding  devisees  of  lessor 
not  liable  for  injury  from  nuisance  on  leased  pier,  of  whose  existence  they  had 
no  actual  or  presumptive  notice  and  there  being  no  covenant  to  repair;  Miller 
V.  New  York,  L.  &  W.  R.  Co.  126  N.  Y.  118,  26  N.  E.  35,  holding  lessor  out  of 
possession  not  liable  for  negligence  of  lessee  to  keep  premises  in  repair,  where 
duty  is  assumed  by  lessee;  Abbott  v.  Jackson,  84  Me.  449,  24  Atl.  900,  holding 
lessor  not  liable  for  defect  in  driveway  maintained  by  lessee  for  access  to  premises ; 
Wolf  V.  Kilpatrick,  101  N.  Y.  146,  54  A.  R.  672,  4  N.  E.  188,  holding  in  absence 
of  covenant  to  repair,  lessor  not  liable  for  injury  from  defect  occurring  after 
lease,  of  which  lessor  had  no  actual  or  constructive  knowledge;  Oxford  v.  Leathe, 
165  Mass.  254,  43  N.  £.  92,  holding  lessor  liable  for  negligence  for  failure  to  make 
structure  safe  if  use  actually  made  thereof  was  one  he  was  bound  to  have  con> 
templated;  Gillvon  v.  Reilly,  50  N.  J.  L.  26,  11  Atl.  481,  holding  lessor  of  build- 
ing who  retains  control  of  halls  and  stairways  liable  for  injury  caused  by  his 
failure  to  use  reasonable  care  to  keep  them  reasonably  fit  for  use  intended; 
H.  C.  Capwell  Co.  v.  Blake,  9  Cal.  App.  101,  98  Pac.  51,  holding  lessor  liable  to 
lessee  of  storerooms  on  ground  fioor  for  injury  to  goods  from  failure  to  control 
drainage  of  rain  water  frcHn  roof. 

Cited  in  reference  note  in  55  A.  R.  269,  on  liability  of  property  owner  for 
injury  from  unhealthy  or  unsafe  premises. 

Cited  in  note  in  11  L.R.A.(N.S.)  506,  508,  on  right  of  tenant  to  recover  for 
personal  injuries  received  through  breach  of  landlord's  contract  to  repair. 

Criticised  in  Davis  v.  Smith,  26  R.  I.  129,  106  A.  S.  R.  691,  66  L.R.A.  478,  58 
AtL  630,  Z  A,  &.  E.  Ann.  Cas.  832,  holding  lessor  who  has  covenanted  to  make 
repairs  not  liable  in  tort  to  tenant  from  failure  to  repair. 

Disapproved  in  Sanders  v.  Smith,  5  Misc.  1,  25  N.  Y.  Supp.  125,  holding  land- 
lord who  has  covenanted  to  make  repairs  not  liable  for  injury  to  tenant  from 
failure  to  do  so. 
—To  third  person  Injured  by  nonrepair  or  defect. 

Cited  in  Leaux  v.  New  York,  8,7  App.  Div.  398,  84  K.  Y.  Supp.  514,  holding 
where  lessee  agrees  to  keep  premises  in  repair,  lessor  not  liable  to  employee 
of  lessee  for  injury  from  defect  in  premises;  Curran  v.  Flammer, 49  App.  Div.  293, 
62  N.  Y.  Supp.  1061,  holding  in  absence  of  covenant  to  repair,  landlord  not  liable 
to  third  person  for  injury  from  defect  in  premises  arising  after  execution  of 
lease;  Strauss  v.  Hamersley,  37  N.  Y.  S.  R.  749,  13  N.  Y.  Supp.  816,  holding 
lessor  not  liable  to  adjoining  owner  for  defective  condition  which  arose  after 
execution  of  lease;  Leonard  v.  Gunther,  47  App.  Div.  194,  62  N.  Y.  Supp.  99, 
nolding  landlord  not  liable  for  injury  to  tenant  from  defective  condition  arising 
t^hrough  misfeasance  of  tenant  of  another  part  of  building;  Peterson  v.  Bullion- 
Beck  &  C.  Min.  Co.  33  Utah,  20,  91  Pac.  1095,  14  A.  ft  E.  Ann.  Cas.  1122,  holding 
except  for  existing  nuisance,  lessor  not  liable  to  one  lessee  for  acts  of  lessee  of 


Digitized 


by  Google 


50  AM.  REP.]  NOTES  OX  AMERICAN  REPORTS.  982 

another  lessee  of  other  portion  of  premises;  Wlute  v.  Sprague,  9  N.  Y.  S.  K.  220, 
holding  where  lessor  agrees  to  keep  premises  in  repair,  he  is  liable  for  injury 
thereby  to  one  lawfully  in  premises;  Anheuser-Busch  Brewing  Aaso.  v.  Peterson, 
41  Neb.  897,  60  N.  W.  373,  holding  tenant  liable  for  injuries  resulting  from 
failure  to  keep  premises  in  repair;  O'Malley  t.  Twenty-five  Associates,  178  Mass. 
555,  60  N.  £.  387,  holding  lessor  not  liable  for  injury  from  defect  in  appliance 
uaed  by  lessee,  to  one  performing  contract  with  lessee;  McKenzie  t.  Cfaeetham, 
H3  Me.  543,  22  Atl.  469,  holding  lessor  not  liable  to  guest  for  defect  causing  in- 
jury to  guest  who  enters  on  express  or  implied  invitation  of  lessee;  Clifford  v. 
Atlantic  Cotton  Mills,  146  Mass.  47,  4  A.  S.  R.  279,  15  K.  E.  84,  holding  owner 
not  liable  for  injury  to  third  person  in  adjoining  highway  from  fall  of  snow 
where  entire  building  is  leased,  and  there  is  no  covenant  to  repair  by  land- 
lord; O'SulIivan  v.  Norwood,  14  Daly,  286,  holding  where  lessor  retains  control 
of  portion  of  demised  premises  he  is  liable  for  injury  from  defect  therein  to  one 
lawfully  on  premises;  Weiner  v.  Scherer,  64  Misc.  82,  117  N.  Y.  Supp.  1008, 
holding  proprietor  of  moving  picture  show  liable  for  injuries  to  patron  from 
fall  of  overcrowded  balcony;  Marcheck  v.  Klute,  133  Mo.  App.  280,  113  S.  W. 
654,  holding  landlord  not  liable  for  injury  to  infant  son  of  tenant  of  bam  from 
fall  in  open  hay  chute  which  landlord  was  not  obliged  to  cover. 

Cited  in  reference  note  in  1  A.  S.  R.  432,  490,  on  landlord's  liability  to  third 
persons  for  injuries  caused  by  defective  condition  on  construction  of  premises. 

Cited  in  notes  in  12  L.R.A.(N.S.)  931;  95  A.  D.  124,-^n  respective  liability 
of  landlord  and  tenant  for  injuries  arising  from  failure  to  repair;  86  A.  S.  R. 
518;  58  A.  R.  568,-~on  liability  of  landlord  for  injury  to  third  persons  from  ten- 
ant's neglect;  92  A.  S.  R.  511,  on  lessor's  liability  to  licensees,  guests,  etc.,  of 
tenant;  92  A.  S.  R.  514,  on  liability  to  licensees,  guests,  etc,  of  tenant, 
of  lessor  negligently  leasing  defective  premises;  5  L.R.A.  796,  on  when 
landlord  liable  for  injury  to  third  party;  26  L.R.A.  200,  on  liability  of  landlord 
to  third  person  for  injury  from  falling  building  or  chimneys;  34  L.R.A.  615,  on 
liability  of  landlord  for  injury  to  tenant's  guests,  and  servants  from  defects  in 
structures  for  use  of  public;  46  L.R.A.  83,  on  liability  of  owner  of  premises  of 
which  he  is  not  in  possession  for  injury  to  servants  of  third  person;  40  Ii.R.A. 
84,  on  nonliability  of  landlord  for  injuries  to  servants  of  third  persons  caused 
by  want  of  proper  repair;  46  L.R.A.  86,  on  landlord's  liabilily  to  servants  of 
third  persons  for  concealed  defects;  46  L.R.A.  87,  on  liability  of  landlord  to  serv- 
ants of  third  person  for  nuisance;  46  LJt.A.  88,  on  effect  of  landlord's  agreement 
to  repair  <m  liability  for  injury  to  servants  of  lessee. 

'— litablllty  as  to  dangeroas  premlaee  or  premises  dangerously  unflt  for 
known  purpose. 

Cited  in  Schwalbach  v.  Shinkle,  W.  &  K.  Co.  97  Fed.  483,  holding  where  leasee 
knows  premises  are  unsafe  for  purpose  for  which  they  are  leased,  he  and  not 
lessor  liable  for  injury  to  one  rightfully  on  premises;  Hines  v.  Willeox,  96  Tenn. 
148,  54  A.  S.  R.  823,  34  L.R.A.  824,  33  8.  W.  914,  holding  lessor  Uable  for 
injury  where  he  leased  premises  which  are  known  by  him  to  be  dangerous,  or 
which  he  might  reasonably  know,  but  which  tenant  does  not  know;  Stenberg  v. 
Willeox,  96  Tenn.  163,  34  L.R.A.  615,  83  8.  W.  917,  holding  landlord  liable  to 
occupant  under  tenant,  where  he  leased  premises  known  by  him  to  be  unsafe  and 
dangerous,  or  which  he  might  have  known  in  exercise  of  reasonable  care,  but 
which  were  unknown  to  such  occupant;  Uggla  v.  Brokaw,  117  App.  Div.  586, 
102  N.  Y.  8upp.  857,  holding  lessor  not  liable  for  dangerous  condition  arising 
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during  tenancy;  Matthews  v.  Dc  Groff,  13  App.  Div.  356,  43  N.  Y.  Supp.  237, 
Jtolding  lessor  liable  for  injury  to  third  person  if  premises  were  in  dangerous 
condition  at  time  of  lease;  Franz  v.  Mulligan,  18  Misc.  411,  42  N.  Y.  Supp. 
-509,  holding  lessor  not  liable  for  dangerous  condition  unless  he  knew  or  had 
reason  to  know  it  was  dangerous  for  use  contemplated ;  Moore  v.  Parker,  63  Kan. 
52,  63  L.RJ^.  778,  64  Pac  976;  Willcox  v.  Hines,  100  Tenn.  638,  66  A.  S.  R. 
770,  41  L.R.A.  278,  46  S.  W.  297;  Texas  Loan  Agency  v.  Fleming,  18  Tex.  Civ. 
App.  668,  46  S.  W.  63, — holding  owner  liable  for  injury  to  one  lawfully  on 
premises  if  he  leases  property  with  knowledge  that  it  is  dangerous  for  use  to 
which  it  is  to  be  put;  Hungerford  v.  Bent,  65  Hun,  3,  8  N.  Y.  Supp.  614;  Copley 
▼.  Balle,  9  Kan.  App.  405,  60  Pac.  656, — ^liolding  lessor  liable  if  he  leases  danger- 
ous premises  knowing  them  to  be  unfit  for  purpose  for  which  they  are  leased; 
Franklin  v.  Brown,  21  Jones  &  S.  474,  holding  landlord  not  liable  for  dangerous 
condition  arising  after  lease  of  which  he  is  ignorant;  Woram  v.  Noble,  41  Hun, 
398,  holding  lessor  not  liable  for  dangerous  condition  arising  after  demise,  of 
which  he  was  ignorant  and  which  he  had  no  authority  to  remedy;  Borman  v. 
Sandgren,  37  111.  App.  160,  holding  lessor  not  liable  for  injury  from  dangerous 
premises  unless  he  knew  or  might  reasonably  have  known  of  danger;  Brunswick- 
Blake-Col  lender  Co.  V.  Rees,  69  Wis.  442,  2  A.  S.  R.  748,  34  N.  W.  732,  holding 
landlord  liable  for  injury  from  dangerous  condition  of  premises  caused  by 
knowing  renting  portion  to  other  tenants  for  purpose  to  which  building  is  un- 
fit; Albert  v.  State,  66  Md.  325,  59  A.  R.  159,  7  Atl.  697,  holding  lessor  of  wharf 
which  is  in  unsafe  condition  for  use  known  by  lessor  it  will  be  put  to,  and  its 
unsafe  condition  is  known  to  lessor,  liable  for  injury  to  one  lawfully  on  wharf; 
Gallagher  v.  Kingston  Water  Co.  25  App.  Div.  82,  49  N.  Y.  Supp.  250,  holding 
lessor  liable  for  nuisance  existing  at  time  of  lease;  Timlin  v.  Standard  Oil  Co. 
126  N.  Y.  514,  22  A.  S.  R.  845,  27  N.  E.  786,  holding  owner  of  premises  liable 
for  injury  to  one  on  premises,  where  premises  are  leased  with  knowledge  of 
existence  of  nuisance  thereon;  Martin  v.  Pettit,  117  N.  Y.  118,  5  L.RAl.  794,  22 
N.  E.  566,  holding  owner  of  premises  not  liable  for  negligent  act  of  some  third 
person,  he  himself  being  free  from  fault;  Barrett  v.  Lake  Ontario  Beach  Improv. 
Co.  68  App.  Div.  601,  74  N.  Y.  Supp.  301  (dissenting  opinion),  on  liability  of 
lessor  for  dangerous  condition  arising  during  lease. 

Cited  in  notes  in  46  L.R.A.  122,  on  liability  of  lessor  and  lessee  for  nuisance; 
15  £.  R.  C.  343,  on  liability  of  owner  of  premises  demised  or  let  for  injury 
resulting  from  dangerous  condition. 

Criticised  in  Fellows  v.  Gilhuber,  82  Wis.  639,  17  L.R.A.  577,  52  N.  W.  307, 
holding  in  absence  of  covenant  to  repair  lessor  not  liable  for  injury  to  guest 
of  lessee  from  fall  of  awning  known  to  be  unsafe. 

—  Liability  for  fall  of  building. 

Cited  in  Timlin  v.  Standard  Oil  Co.  54  Hun,  44,  7  N.  Y.  Supp.  168,  holding 
lessor  and  lessee  liable  for  fall  of  demised  building  which  was  obviously  unsafe 
at  execution  of  lease. 

—  Halls  and  places  of  public  assembly. 

Cited  in  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  174  N.  Y.  310,  61  L.R.A. 
^9,  66  N.  E.  968,  holding  lessor  liable  if  he  rents  premises  for  public  purpose 
for  which  he  knows  they  are  unfit  and  dangerous. 

Distinguished  in  Fox  v.  Buffalo  ParR,  21  App.  Div.  321,  47  N.  Y.  Supp.  788, 
holding  owner  who  erects  building  for  public  entertainment,  though  same  be 
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leased,  liable  for  injury  to  third  person  from  structaral  defect,  though  he  have 
no  actual  knowledge  thereof. 

Negligence  In  lessor  as  Jury  iinestion. 

Cited  in  Hilsenbeck  t.  Guhring,  36  N.  Y.  S.  R.  452,  12  K.  T.  Snpp.  792, 
holding  it  a  question  for  jury  whether  conduct  of  landlord  in  maintenance  ol 
premises  over  which  he  retained  control  constituted  negligence. 
Mutoal  rights  of  lessor  and  lessee. 

ated  in  Steefel  v.  Rothschild,  64  App.  DIt.  293,  72  N.  Y.  Supp.  171  (disaentr 
ing  opinion  )y  on  liability  of  lessor  to  lessee  on  dispossession  upon  ctmdemnation 
of  premises;  Steefel  v.  Rothschild,  179  N.  Y.  273,  72  N.  £.  112,  1  A.  &  £.  Ann. 
Cas.  676,  holding  lessee  can  recover  rent  paid  in  advance  where  lessor  has  fraud- 
ulently concealed  hidden  defects  which  lessee  could  not  discover. 
lilablllty  of  lessee  to  lessor  where  premises  cannot  be  occupied. 

Cited  in  Walker  v.  Newman,  146  lU.  App.  4M>;  Edwards  v.  McLean,  122  N. 
Y.  302,  25  N.  E.  483, — holding  in  absence  of  express  covenant  by  lessor  that 
premises  will  remain  free  from  infectious  disease,  lessee  not  relieved  from  paying 
rent  where  after  execution  of  lease  infectious  disease  breaks  out. 
Covenants  implied  in  lease  as  to  repair,  fitness  for  use,  or  safety. 

Cited  in  Hanley  v.  Banks,  6  GkXm,  79,  51  Pac  664;  Schmalxried  ▼.  White,  97 
Tenn.  36,  32  L.R.A.  782,  36  S.  W.  393,— holding  there  is  no  implied  warranty 
that  premises  are  safe  and  habitable;  Reissman  v.  Jacobowits,  22  Misc.  551, 
49  N.  Y.  Supp.  1006,  holding  same  as  to  being  safe  and  convenient;  Rotter  v. 
GoerlitE,  16  Daly,  484,  12  N.  Y.  Supp.  210,  holding  there  is  no  implied  covenant 
that  adjoining  premises  owned  by  landlord  will  remain  in  same  condition;  Sully 
V.  Schmitt,  31  N.  Y.  S.  R.  443,  11  N.  Y.  Supp.  153;  Rubens  ▼.  Hill,  115  111.  App. 
565, — holding  there  is  no  implied  covenant  that  premises  are  reasonably  fit  for 
purpose  for  which  they  are  let;  Castagnette  v.  Nicchia,  76  App.  Div.  371,  78 
N.  Y.  Supp.  498,  holding  there  is  no  implied  covenant  to  make  repairs  outside 
where  lessor  has  covenanted  to  make  repairs  inside  of  house;  Davis  ▼.  George, 
67  N.  H.  393,  39  Atl.  979,  holding  there  is  no  implied  warranty,  in  lease  of  fur- 
nished house,  that  it  is  suitable  for  the  purposes  of  the  lessor's  occupation; 
Kuhn  V.  Sol  Heavenrich  Co.  115  Wis.  447,  60  L.R.A.  585,  91  N.  W.  994,  holdii^ 
there  is  no  implied  covenant  on  landlord  to  repair;  Franklin  t.  Brown,  118  N.  Y. 
110,  16  A.  S.  R.  744,  6  L.R.A.  770,  23  N.  E.  126,  holding  there  is  no  implied 
covenant  on  demise  of  furnished  house  for  immediate  use  as  residence  that  it  was 
reasonably  fit  for  habitation;  Gallagher  v.  Button,  73  Conn.  172,  46  Atl.  819, 
holding  there  is  no  implied  warranty  that  premises  are  in  safe  condition  or  an 
suitable  for  use;  Scheffler  Press  v.  Perlman,  130  App.  Div.  576,  115  N.  Y.  Supp. 
40,  holding  no  implied  warranty  that  loft  is  suitable  for  operation  of  printing 
presses  installed  by  tenant;  Lusk  v.  Peck,  132  App.  Div.  426,  116  N.  Y.  Supp. 
1051  (dissenting  opinion),  on  implied  warranty  that  premises  may  be  used  for 
purpose  designed. 

Cited  in  reference  note  in  54  A.  K  258,  on  landlord's  implied  covenant  that 
pr^nises  are  habitable. 

Cited  in  notes  in  38  A.  S.  R.  477,  as  to  whether  there  is  implied  warranty 
that  leased  premies  are  suitable;  33  L.R.A.  451,  on  implied  covenant  in  lease 
as  to  fitness  of  property  for  purpose  intended. 
Implied  warranty  of  fitness  for  known  use. 

Cited  in  John  Tarl's  Sons  t.  Williams  Engineering  &  Contracting  Co.  186  App. 
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Div.  710,  121  N.  Y.  Supp.  478;  Cooper  v.  Payne,  103  App.  Div.  118,  93  N.  Y. 
Supp.  69, — ^holding  manufacturer  of  article  impliedly  warrants  it  as  fit  for  pur- 
pose for  which  made. 
Repairs,  who  may  make. 

Cited  in  Beasley  t.  Robson,  117  La.  587,  42  So.  148,  holding  tenant  has  right 
to  repair  defects  arising  during  tenancy;  Reams  v.  Taylor,  31  Utah,  288,  120  A. 
S.  R.  930,  8  L.R.A.(N.S.)  436,  87  Pac.  1080,  11  A.  &  E.  Ann.  Cas.  61,  holding 
tenant  cannot  recover  from  landlord  for  injury  from  defect  in  premises  which 
were  known  to  tenant,  but  duty  was  on  tenant  to  repair. 

Cited  in  notes  in  95  A.  D.  118,  on  landlord's  covenant  to  repair;  0  E.  R.  C.  457, 
on  implied  obligation  of  landlord  to  repair, 
lilablllty  of  owner  of  public  place  for  injury  to  ffuest. 

Cited  in  Deyo  v.  Kingston  Consol.  R.  Co.  94  App.  Div.  578,  88  N.  Y.  Supp.  487, 
holding  owner  of  amusement  park  not  liable  to  one  on  premises  by  invitation 
where  injury  occurs  by  negligence  of  third  person  who  is  under  contract  to  give 
exhibition  the  owner  retaining  no  control  or  authority  over  exhibitor;  Sebeck  v. 
Plattdeutsche  Volksfest  Verein,  69  C.  C.  A.  531,  124  Fed.  11,  holding  owner 
of  amusement  park  who  invites  public  to  exhibition  not  liable  for  Injury  to  spec- 
tator where  he  has  taken  all  ordinary  precautions  to  prevent  accident  and  baa 
employed  competent  parties  to  give  exhibition. 
liiability  for  hidden  defect  causing  Injury. 

Cited  in  Doing  v.  New  York,  0.  &  W.  R.  Co.  73  Hun,  270,  26  N.  Y.  Supp.  405; 
Powers  V.  New  York  C.  &  H.  R.  R.  Co.  60  Hun,  19,  14  N.  Y.  Supp.  408;  Bailey 
V.  Rome,  W.  &  0.  R.  Co.  49  Hun,  377,  3  N.  Y.  Supp.  585,— on  master's  being 
not  liable  to  servant  for  injury  from  defective  instnmientalities,  of  which  defecta 
no  notice  is  brought  home  to  master. 

50  AM.  RBP.  677,  BARRY  T.  liAMBBRT,  98  N.  Y.  SCO. 

r 

Trust  of  personal  property,  how  created. 

Cited  in  Hirsh  v.  Auer,  79  Hun,  493,  29  N.  Y.  Supp.  917,  holding  it  may  be 
created  by  acts  and  words;  Locke  v.  Farmers'  Loan  &  T.  Co.  66  Hun,  428,  50 
N.  Y.  S.  R.  287,  21  N.  Y.  Supp.  524,  holding  trust  may  be  created  by  parol;  Re 
Crise,  2  Connolly,  69,  7  N.  Y.  Supp.  202,  holding  that  to  create  trust,  acts  or 
words  relied  on  must  be  unequivocal. 

Cited  in  note  in  12  L.R.A.(N.S.)  551,  on  sufficiency  of  declaration  to  establish 
voluntary  trust  where  legal  title  is  retained  by  settler. 
—>  Taking  property  to  use  or  in  right  of  anotlier. 

Cited  in  Re  King,  51  Misc.  375,  101  N.  Y.  Supp.  279,  holding  a  deposit  of 
money  in 'trust  for  another  and  statement  of  intention  that  use  was  for  benefit 
of  person  in  whose  name  deposited,  trust  established;  Van  Slooten  v.  Wheeler,  76 
Hun,  55,  27  N.  Y.  Supp.  666,  holding  where  chattel  is  delivered  to  executor 
to  be  inventoried  with  estate  executor  holds  it  as  trustee  in  representative 
capacity;  Holmes  v.  Davenport,  27  Abb.  N.  C.  341,  18  N.  Y.  Supp.  56,  holding  it 
may  be  created  by  fraudulently  diverting  funds  of  one  person  for  benefit  of 
another;  Phipard  v.  Phipard,  65  Hun,  433,  8  N.  Y.  Supp.  728,  holding  it  may  be 
created  by  acts  and  oral  statements;  Robb  t.  Washington  &  J.  College,  103 
App.  Div.  327,  93  N.  Y.  Supp.  92,  holding  it  may  be  created  by  parol  statement 
accompanied  by  acts  showing  intention  to  create  trust. 
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Same  person  as  trnstor  and  trostee. 

Cited  in  Locke  v.  Farmers  Loan  k  T.  Co.  140  K.  Y.  135,  36  N.  E.  578,  holding 
trust  of  personal  property  may  be  framed  in  which  author  of  trust  is  trustee. 
Duty  of  executor  on  wliom  Is  imposed  trust. 

Cited  in  Wadd  v.  Hazleton,  62  Hun,  602,  17  N.  Y.  Supp.  410,  on  duty  of  execu- 
tor who  has  received  property  in  trust  to  carry  out  terms  of  trust. 
Personal  dealings  of  trustee  with  trust  estate. 

Cited  in  Re  Ginsburg,  27  Misc.  745,  69  N.  Y.  Supp.  656,  holding  assignee 
personally  liable  where  he  occupies  premises  used  by  assignor,  where  other  prem- 
ises at  lower  rental  could  be  obtained. 

Taking  single  security  for  trust  and  personal  funds. 

Cited  in  Re  Menne,  54  Misc.  188,  105  N.  Y.  Supp.  925,  holding  trustee  could 
allow  own  money  to  remain  in  security  with  trust  fund. 
AdmlHsiblllty  of  parol  to  establish  trust. 

Cited  in  Minchin  y.  Minchin,  157  Mass.  265,  32  N.  E.  164,  holding  oral  tes- 
timony admissible  in  equity  to  show  absolute  conveyance  of  personal  property 
to  have  been  made  in  trust. 
Powers  of  personal  representatives  and  trustc^es. 

Cited  in  Wilson  v.  Mason,  158  111.  304,  49  A.  S.  R.  162,  42  N.  E.  134,  holding 
executors  have  no  authority  to  create  original  liability  on  part  of  estate; 
Rickel  V.  Chicago,  R.  L  &  P.  R.  Co.  112  Iowa,  148,  83  N.  W.  957,  holding  same 
as  to  executory  contract  of  employment;  Re  Kirkpatrick,  9  Misc.  228,  30  N.  Y. 
Supp.  283,  1  Gibbons,  Sur.  Rep.  71,  holding  administrator  cannot  bind  estate 
by  note  for  funeral  expenses;  Re  Dunn,  5  Dem.  124,  holding  executor  cannot 
bind  estate  by  making  payments  on  claim  where  remedy  is  barred  by  statute  of 
limitations  so  as  to  revive  obligation;  Re  Sharp,  5  Dem.  516,  holding  he  cannot 
bind  estate  by  executory  contract;  Re  Flint,  15  Misc.  598,  38  N.  Y.  Supp.  188. 
1  Gibbons  Sur.  Rep.  542,  on  liability  of  representative  personally  for  contract 
made  after  decease  of  decedent. 

—  Control  and  disposal  of  property. 

Cited  in  Eames  v.  Bagg,  8  App.  Div.  541,  40  N.  Y.  Supp.  858,  holding  as- 
signee of  estate  has  power  to  decide  in  what  way  action  against  estate  may  be 
tried;  Cooper  v.  Illinois  C.  R.  Co.  38  App.  Div.  22,  57  N.  Y.  Supp.  925,  on  full 
right  in  executor  of  disposition  of  personal  property  of  estate. 
—As  to  mortgages  to  estate. 

Cited  in  Sanford  v.  Story,  15  Misc.  536,  38  N.  Y.  Supp.  104,  holding  adminis- 
trator may  bind  estate  by  contract  to  release  security  executed  to  his  intestate. 
Representation  of  estate  by  one  of  several  executors. 

Cited  in  Farmers*  Bank  v.  Wright,  158  Fed.  841,  holding  estate  bound  when! 
service  in  action  is  had  on  one  executor  only;  Harvey  v.  Van  Cott,  71  Hun,  .394, 
25  N.  Y.  Supp.  25,  holding  one  executor  may  make  a  valid  transfer  of  pci- 
sonal  assets  of  estate  without  joinder  of  other  executor. 

Cited  in  note  in  127  A.  S.  R.  382,  on  authority  of  one  of  several  executors  or 
administrators. 
Acts  of  single  co-executor. 

Cited  in  Re  Crouch,  41  Misc.  349,  84  N.  Y.  Supp.  936,  holding  one  exeeutor 
bound  by  act  of  co-executor  in  employing  counsel ;  Aikenburgh  v.  Arkenburgh,  27 
Misc.  760,  59  N.  Y.  Supp.  612,  holding  that  attorney  retained  by  one  executor, 
may  apply  upon  his  services  moneys  of  estate  collected  by  him. 
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50  AM.  REP.  tfSS,  DEBEVOISE  t.  NEW  YORK,  L.  E.  &  W.  R.  €0.  98 

N.  Y.  377. 
Enforceability  of  foreign  statutory  liability. 

Cited  in  People  v.  Martin,  175  N.  Y.  316,  96  A.  S.  R.  628,  67  N.  E.  689.  17 
N.  Y.  Crim.  Rep.  401,  holding  prosecution  for  perjury  may  be  maintained  in  one 
state  on  an  affidavit  made  in  another  under  statute  in  consonance  with  statute 
of  first  and  effectual  by  comity;  Nelson  v.  Chesapeake  &  0.  R.  Co.  88  Va.  971, 
15  L.R.A:  583,  14  S.  E.  838,  holding  action  allowed  in  one  state  may  be  enforced 
in  another  state  where  similar  right  exists,  but  plaintiff  must  aver  and  prove 
similarity  of  statutes;  Kiefer  v.  Grand  Trunk  R.  Co.  12  App.  Div.  28,  42  N.  Y. 
Supp.  171,  26  N.  Y.  Civ.  Proc.  Rep.  147;  Alabama  G.  S.  R.  Co.  v.  Carroll,  97 
Ala.  126,  38  A.  S.  R.  163,  18  L.R.A.  433,  11  So.  803,— holding  person  cannot 
maintain  action  allowed  in  one  state  for  injuries  occurring  in  another  where  no 
such  right  exists;  Cavanagh  v.  Ocean  Steam  Nav.  Co.  19  N.  Y.  Civ.  Proc.  Rep. 
391,  13  N.  Y.  Supp.  540;  Burns  v.  Grand  Rapids  &  I.  R.  Co.  113  Ind.  169,  15 
N.  E.  230, — ^liolding  where  statute  gives  right  of  action  for  death  by  wrongful 
-act,  right  may  be  enforced  in  another  state  having  like  statute;  O'Reilly  v.  New 
York  &  N.  E.  R.  Co.  16  R.  I.  395,  6  L.R.A.  719,  19  Atl.  244,  holding  right  of 
action  accruing  in  one  state  may  be  prosecuted  in  another  where  two  have  sub- 
stantially similar  statutes  on  same  subject. 

Cited  in  reference  notes  in  50  A.  R.  730,  on  maintenance  of  action  in  one 
state  for  injury  arising  in  another  under  statutes  common  to  both  states; 
62  A.  R.  523,  on  foreign  administrator's  right  to  maintain  action  for  negligent 
killing  of  intestate;  54  A.  R.  105,  on  administrator's  right  of  action  for  death 
of  intestate  caused  in  another  state;  12  A.  S:  R.  869,  on  action  for  death  caused 
by  negligence  in  another  state. 

Cited  in  notes  in  58  A.  R.  143,  on  conflict  of  laws  regarding  liability  for 
•death  by  negligence;  4  L.R.A.  262,  on  right  of  action  for  death  caused  by  neg- 
ligence when  injuries  were  inflicted  beyond  state  limits;  56  L.R.A.  194,  on  what 
law  determines  right  of  action  for  death  or  bodily  injury. 
*-  Pleading  and  proof. 

Cited  in  Baltimore  A  0.  S.  W.  R.  Co.  v.  Reed,  158  Ind.  25,  92  A.  S.  R.  293, 
^6  L.R.A.  468,  62  N.  E.  488,  holding  in  absence  of  allegation  of  such  right, 
action  cannot  be  maintained  in  one  state  where  action  is  allowed  for  negligence 
of  fellow  servant  where  injury  occurs  in  another  state  from  such  negligence; 
Fagan  v.  Strong,  17  N.  Y.  Civ.  Proc.  Rep.  138,  7  N.  Y.  Supp.  919,  holding  stat- 
ute of  sister  state  giving  right  of  action  must  be  pleaded;  Barnes  v.  Wheaton, 
80  Hun,  8,  29  N.  Y.  Supp.  830,  holding  existence  of  statute  giving  right  of  ac- 
tion in  state  where  action  accrued  must  be  pleaded;  O'Reilly  v.  New  York  &  N. 
E.  R.  Co.  16  R.  I.  388,  5  L.R.A.  364,  17  Atl.  906  (later  hearing  in  same  case  in 
6  L.R.A.  719,  19  Atl.  244),  holding  action  not  maintainable  where  it  ia  not  alleged 
right  of  action  exists  in  state  where  injury  occurs  similar  to  that  where  action 
is  brought. 
—  MTIiat  law  governs  as  to  parties  plaintilT. 

Cited  in  Ash  v.  Baltimore  &  O.  R.  Co.  72  Md.  144,  20  A.  S.  R.  461,  19  Atl. 
-643,  holding  action  could  not  be  maintained  by  certain  representative  in  one 
state,  although  right  to  relief  existed,  where  such  state  required  the  action  to  be 
maintained  by  certain  other  representative,  for  enforcement  of  right  allowed  in 
another  state;  Fabel  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  30  Ind.  App.  268,  65 
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N.  £.  929,  lioldiog  action  emn  only  be  maintained  by  repreeentative  of  deceased 
as  allowed  by  statute  of  state  where  cause  of  action  accrued. 
Burden  of  proof  of  statute  law  of  foreign  state. 

Cited  in  Tanas  t.  Municipal  Qas  Co.  88  App.  Div.  251,  84  K.  Y.  Snpp.  leSS, 
holding  burden  on  plaintiff  alleging  it. 

Cited  in  note  in  14  A.  8.  R.  364,  on  proof  of  law  of  state  where  eanse  ef 
action  arose. 
Presumption  as  to  law  of  sister  state. 

Cited  in  Deyo  t.  Mores,  30  App.  Div.  M,  51  N.  Y.  Supp.  785,  holding  in  sb> 
sence  of  allegation  as  to  statute  law,  presumption  is  common  law  preraila. 

50  AM.  RBP.  €85,  PARKBR  w.  STROUD,  98  N.  Y.  879. 
lilablllty  of  endorser  of  demand  note,  when  attadies. 

Cit^  in  Porter  v.  Thom,  40  App.  Dit.  34,  57  K.  Y.  Supp.  479,  holding  endorser 
not  relieved  until  actual  demand;  Shutts  v.  FIngar,  100  N.  Y.  639,  53  A.  R. 
231,  3  N.  E.  688,  holding  it  does  not  attach  until  actual  demand  on  maker. 
Time  and  place  for  presentment  of  donand  paper. 

Cited  in  Field  y.  Sibley,  74  App.  Div.  81,  77  N.  Y.  Supp.  262,  holding  action 
lies  against  maker  without  preliminary  demand. 

Cited  in  reference  note  in  61  A.  S.  R.  238,  on  neeesaity  of  presentment  of  de- 
mand note  at  place  specified. 

Cited  in  note  in  4  E.  K  C.  477,  on  necessity  of  presenting  negotiable  instru- 
ment at  particular  place  appointed. 

Distinguished  in  Commercial  Nat.  Bank  v.  Zimmerman,  185  N.  Y.  210,  77 
N.  E.  1020,  holding  under  statute  presentment  must  be  made  in  reasonable  time. 

Disapproved  in  Leonard  v.  Olson,  99  Iowa,  162,  61  A.  S.  R.  230,  36  L.R.A.  381, 
68  N.  W.  677,  holding  interest-bearing  demand  note  must  be  presented  within 
reasonable  time,  or  endorser  is  relieved;  Home  Sav.  Bank  v.  Hosie,  119  Midi. 
116,  77  N.  W.  625,  holding  interest-bearing  demand  note  must  be  presented  for 
payment  within  reasonable  time;  Turner  v.  Iron  Chief  Min.  Co.  74  Wis.  355,  17 
A.  S.  R.  168,  5  L.R.A.  533,  43  N.  W.  149,  holding  delay  of  ten  montiis  to  make 
presentment  and  give  notice  of  nonpayment  of  demand  note  with  interest,  so 
unreasonable  as  to  relieve  indorser. 
Running  of  limitations  on  demand  note. 

Cited  in  Scutts  v.  Fingar,  100  N.  Y.  539,  53  A.  R.  231,  3  K.  E.  588,  holding 
it  begins  to  run  from  date  of  note;  Hardon  v.  Dixon,  77  App.  Div.  241,  78  K.  Y. 
Supp.  1061    (dissenting  opinion),  on  beginning  of  statute  of  limitation  on  de 
mand  note. 
Demand  note  aa  continuing  obligation. 

Cited  in  Porter  v.  Thom,  30  App.  Div.  363,  61  N.  Y.  Supp.  974,  holding  de- 
mand note  payable  with  interest  a  continuing  security;  Brink  v.  Stratton,  64 
App.  Div.  331,  72  N.  Y.  Supp.  87,  holding  note  payable  on  demand  with  interest 
is  continuing  security,  and  endorser  liable  until  actual  demand;  Yates  v.  Good- 
win, 96  Me.  90,  51  Atl.  804,  holding  where  demand  note,  with  interest,  is  given 
for  loan  of  money,  intention  is  that  note  is  to  be  continuing  security,  and 
fndorser  not  relieved  by  delay  in  presentments 

Distinguished  in  Wylie  v.  Cotter,  170  Mass.  356,  64  A.  S.  R.  305,  49  N.  K. 
746,  holding  note  payable  on  demand,  without  interest,  not  a  continuing 
rity,  and  demand  and  notice  to  indorser  must  be  made  in  reasonable  time. 
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Demand  of  note  by  letter. 

Cited  in  National  H.  River  Bank  v.  Kinderhook  &  H.  R.  Co.  17  App.  DiT.  232, 
45  N.  Y.  Supp.  688,  holding  letter  stating  demand  will  be  made,  not  followed  by 
actual  demand,  insufficient  to  relieve  indorser. 

Cited  in  note  in  13  L.R.A.(N.S.)  306,  on  insufficiency  of  demand  of  note  by 
letter. 

50  AM.  REP.  «89,  liORD  v.  TIFFANY,  98  N.  Y.  412. 
Effect  of  satisfaction  as  to  one  Joint  tort  feasor. 

Cited  in  laquinto  v.  Bauer,  104  App.  Div.  56,  93  N.  Y.  Supp.  388,  holding 
satisfaction  of  claim  against  one  joint  tort  feasor  releases  other;  DonaldsoU  v. 
Carmichael,  102  Ga.  40,  29  S.  E.  135,  holding  it  enures  to  discharge  of  all; 
Brogan  v.  Hanan,  55  App.  Div.  92,  66  N.  Y.  Supp.  1066,  holding  release  of  joint 
tort  feasor  release  of  all;  Union  Associated  Press  v.  Heath,  49  App.  Div.  247, 
63  N.  Y.  Supp.  96  (dissenting  opinion),  on  effect  of  satisfaction  of  claim  as  to 
one  joint  wrong  doer. 

Cited  in  notes  in  100  A.  S.  R.  402,  on  accord  and  satisfaction  between  joint 
tort  feasors;  4  L.RJk.  54,  on  effect  of  release  of  joint  tort-feasor. 
Settlement  of  Judgment  for  damages  against   several   wrong-doers,   as 
discharge. 

Cited  in  Garrett  v.  Wood,  35  Misc.  397,  71  N.  Y.  Supp.  9S7,  holding  settle- 
ment of  judgment  as  to  one  judgment  debtor  enures  to  benefit  of  all;  Conde 
v.  Hall,  92  Hun,  335,  37  N.  Y.  Supp.  411,  on  release  of  one  joint  debtor  by  re- 
lease of  other. 

Cited  in  reference  note  in  73  A.  S.  R.  591,  on  separate  actions  and  satisfaction 
in  case  of  joint  trespass. 

Cited  in  notes  in  58  L.R.A.  427,  on  effect  of  judgment  against  one  joint  tort 
feasor  with  satisfaction  in  whole  or  in  part  on  liability  of  the  other;  92  A.  S.  K. 
886,  on  right  to  costs  and  nominal  damages  against  other  joint  tort  feasors 
after  recovery  of  judgment  against  one. 

Distinguished  in  Garrett  v.  Wood,  57  App.  Div.  242,  68  N.  Y.  Supp.  157, 
holding  satisfaction  of  judgment  against  one  wrongdoer  not  a  release  of  another 
for  damages  subsequently   accruing  where  injury  is  continuous. 
Right  of  action  against  Joint  wrong-doers. 

Cited  in  Dyett  v.  Hyman,  129  N.  Y.  351,  26  A.  S.  R.  533,  29  N.  E.  261, 
holding  party  injured  may  sue  one  or  more  joint  wrong-doers  and  hold  them 
severally  or  jointly. 

Cited  in  reference  note  in  1  A.  S.  R.  458,  on  right  of  injured  person  to  sue  all 
or  any  of  joint  tort  feasors. 
Right  to  subrogation. 

Cited  in  note  in  68  L.R.A.  529,  on  subrogation  of  sureties  paying  judgments 
against  principals  to  collateral  securities. 

50  AM.  R£P.  tfOS,  ACKIiEY  t.  PARMENTBR,  98  N.  Y.  4S5. 
When  promise  to  pay  is  oriicinal. 

Cited  in  Jones  v.  Bacon,  72  Hun,  506,  25  N.  Y.  Supp.  212,  holding  promise  to 
indemnify  another  if  he  would  endorse  note  of  third  person  to  enable  him  to  have 
them  discounted,  original  promise;  American  Wire  ft  Steel  Bed  Co.  v.  Schultz, 
43  Misc.  637,  88  N.  Y.  Supp.  396,  holding  promise  by  parent  to  pay  amount  of 
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defalcation  by  son,  on  consideration  of  retention  by  promiaee  of  aon  in  emplor- 
ment  and  a  release  of  all  claima,  and  original  undertaking;  Kieman  ▼.  Kratz, 
42  Or.  474,  60  Pac.  1027,  holding  agreement  by  promiaor  to  pay  <Aligation  of 
another,  upon  transfer  of  property  to  him  absolutely,  an  original  promise;  Bar- 
ney Y.  Forbes,  44  Hun,  446,  holding  promisor  original  where  purpose  is  to  secure 
benefit  to  promisor;  Nankin  y.  Jones,  (W.  Vs.)  15  L.R.A.(N.S.)  214,  60  S.  E. 
*248,  holding  promise  collateral  and  not  binding  where  no  benefit  accrues  to 
promisor;  First  Nat.  Bank  y.  Chalmers,  144  N.  Y.  432,  39  N.  E.  331,  holdini,^ 
promise  original  where  debtor  oouYeys  to  promisor  property  for  his  own  us^- 
on  consideration  that  promisor  assume  outstanding  debts,  and  promisor  so 
promises  creditor;  White  v.  Rintoul,  108  N.  Y.  222,  15  N.  E.  318,  holding 
promise  on  consideration  of  forbearance  to  sue  not  original. 

Cited  in  note  in  05  A.  D.  262,  on  consideration  in  new  promise  to  take  case 
nut  of  statute  of  frauds. 
Consideration  for  oral  promise  to  answer  for  debt  of  another. 

Cited  in  Greene  v.  Latcham,  2  Cola  App.  416,  31  Pac.  233;  Tolhurst  t. 
Powers,  61  Hun,  105,  15  N.  Y.  Supp.  420;  Oldham  y.  Pinkus,  32  Misc.  199,  66 
N.  Y.  Supp.  691;  Mankin  y.  Jones,  63  W.  Va.  373,  15  L.R.A.(NJS.)  214,  60  S. 
E.  248;  Lachman  v.  Irish,  72  Hun,  491,  25  N.  Y.  Supp.  193,— holding  promise 
void  where  no  new  consideration  moves  to  promisor;  Flagler  y.  Lipman,  1  Ifisc 
204,  20  N.  Y.  Supp.  878^  holding  promise  not  within  statute  where  promisor  has 
incurred  duty  to  pay  debt;  Perry  y.  Erb,  23  Misc.  105,  50  N.  Y.  Supp.  714,  hold- 
ing oral  promise  within  statute  unless  there  is  a  consideration  moYing  direct- 
ly to  promisor;  Brumm  y.  Gilbert,  50  App.  Div.  430,  64  N.  Y.  Supp.  144,  hold- 
ing oral  promise  void  where  no  benefit  accrues  to  promisor;  Boeff  y.  Rosen- 
thal, 37  Misc.  852,  76  N.  Y.  Supp.  988,  holding  consideration  Yslid  where  bene- 
fit results  to  promisor;  Tighe  y.  Morrison,  41  Hun,  1,  holding  benefits  to  be 
derived  by  promisor  from  acts  of  promisee  Yalid  consideration;  McKenzie  v. 
Puget  Sound  Nat.  Bank,  9  Wash.  442,  43  A.  S.  R.  844,  37  Pac  668,  holding  con- 
sideration to  support  oral  promise  must  operate  to  advantage  of  promisor  and 
place  him  under  pecuniary  obligation  to  promisee  independent  of  original 
debt;  Honsinger  y.  Mulford,  90  Hun,  589,  35  N.  Y.  Supp.  986  (dissenting 
opinion),  on  sufficiency  of  consideration  to  take  promise  out  of  statute i 
Mechanics'  &  T.  Bank  y.  Stettheimer,  116  App.  DiY.  108,  101  N.  Y.  Supp.  513. 
holding  promise  by  directors  to  guaranty  bank  for  loan  to  the  corporation, 
within  statute;  Ridgway  y.  Grace,  2  Misc.  293,  21  N.  Y.  Supp.  934,  holding 
unauthorised  promise  by  agent  to  pay  debt  of  principal  out  of  fund  held  by 
agent,  Yoid. 
—  WalYcr  or  forbearance  by  claimant  promisee. 

Cited  in  Lippman  y.  Blumenthal,  29  Misc.  335,  60  N.  Y.  Supp.  510,  holding 
promise  by  attorney  to  pay  judgment  rendered  against  client,  on  consideration 
of  waiver  of  costs  and  undertaking,  invalid;  Brumm  y.  Gilbert,  27  Misc.  421, 
59  N.  Y.  Supp.  237,  holding  extension  of  time  of  payment  by  creditor  to  d^tor 
not  sufficient  consideration  to  support  promise  of  promisor  to  pay  debt;  Berleseu 
V.  Steams,  26  Misc.  841,  57  N.  Y.  Supp.  1;  Gilles  y.  Mah<Hiy,  79  Minn.  309,  82 
N.  W.  583, — holding  promise  of  third  person  to  answer  for  debt  upon  agree- 
ment by  creditor  to  forbear  suit,  collateral  and  YOid  unless  in  writing;  Raabe 
Y.  Squier,  148  N.  Y.  81,  42  N.  E.  516,  holding  promise  by  owner  of  building  in 
course  of  erection  to  see  promisee  paid  if  builder  does  not,  founded  on  new  con- 
sideration and  becomes  original  promise. 
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—  Promises  to  assume  claims  or  superior  Hens. 

Cited  in  Flagler  v.  Lipman,  2  Misc.  417,  21  N.  Y.  Supp.  940,  holding  promise 
by  mortgagee  to  pay  balance  due  material  man  for  materials  used  in  erection 
of  building  on  mortgaged  premises,  on  release  of  owner,  original  promise,  and 
not  in  statute;  Stewart  v.  Jerome,  71  Mich.  201,  16  A.  S.  R.  262,  38  N.  W. 
896,  holding  promise  by  creditor,  with  whom  absconding  debtor  has  left  prop- 
erty, to  pay  other  creditor  upon  his  forbearing  attachment  proceedings,  with- 
out consideration  and  within  statute;  Alley  v.  Turck,  8  App.  Div.  60,  40  N.  W 
Supp.  433,  holding  omission  by  subcontractor  to  file  lien  on  promise  by  assignee 
of  contractor  to  pay  claim,  a  valid  consideration. 
Right  of  interested  party  to  recoyer  on  agreement  between  otlier  parties. 

Cited  in  Chittenden  v.  Morris,  52  Hun,  601,  6  N.  Y.  Supp.  713,  holding  as- 
signee cannot  recover  money  deposited  by  assignor  as  guaranty  upon  extension 
of  time  for  delivery  of  bonds. 

Cited  in  note  in  16  L.R.A.(N.S.)  400,  on  creditor's  right  to  enforce  promise 
of  one  allowed  to  secure  property  at  judicial  sale  on  faith  of  his  promise  to 
pay  owner's  debt. 
Release  of  sarety. 

Cited  in  note  in  6  A.  S.  R.  468,  on  release  of  surety  by  imposition  of  new 
duty  on  principal. 

50  AM.  RBP.  «99,  NEW  YORK  T.  KBIiliY,  98  N.  Y.  4«7. 
Dl8<!harge  of  sarety  by  change  in  principal  oontraot. 

Cited  in  American  Teleg.  Co.  v.  Lennig,  139  Pa.  694,  21  Atl.  162,  27  W.  N. 
C.  349,  48  Phila.  Leg.  Int.  290,  holding  sureties  relieved  if  duties  and  responsi- 
bilities of  obligor  are  materially  changed;  Socialistic  Co-op.  Pub.  Asso.  v. 
Hoffman,  12  Misc.  440,  33  N.  Y.  Supp.  696,  holding  change  in  compensation  of 
employee  without  change  in  duty,  not  ground  for  relieving  surety. 

Cited  in  note  in  28  L.R^.(N.S.)  463,  on  effect  upon  fidelity  bond  of  change 
in  field  of  operation  or  nature  of  duties  of  employee  or  agent. 
«•  Imposition   of   additional    duties   on    principal    in    fidelity    bond. 

Cited  in  State  v.  Cheaney,  62  Mo.  App.  268,  holding  where  duties  of  different 
nature  are  imposed  on  public  official,  which  do  not  impede  or  render  impossi- 
ble original  duties,  sureties  not  relieved;  Fourth  Nat.  Bank  v.  Spinney,  47 
Hun,  293,  holding  sureties  not  relieved  where  new  duties  are  not  inconsistent 
with  original  employment,  though  obligor  subjected  to  greater  temptation; 
Saint  V.  Wheeler  &  W.  Mfg.  Co.  96  Ala.  362,  36  A.  S.  R.  210,  10  So.  639,  hold- 
ing new  duties  which  do  not  impede  or  hinder  performance  of  duties  guaranteed, 
do  not  relieve  sureties;  American  Teleg.  Co.  v.  Lennig,  139  Pa.  694,  21  At). 
162,  27  W.  N.  C.  349,  48  Phila.  Leg.  Int.  290,  holding  imposition  of  additional 
duties  or  office,  which  are  distinct  and  consistent,  and  do  not  interfere  with 
original  employment  do  not  relieve  sureties. 

50  AM.  REP.  705,  MAXGAM  v.  BROOKLYN,  98  N.  Y.  585. 
Constitutional  provision  against  decrease  In  compensation  of  munlclpai 
officers. 

Cited  in  People  ex  rel.  Murray  v.  McClave,  3  How.  Pr.  N.  S.  8,  holding  act 
providing  for  deduction  from  salary  of  certain  municipal  officers  to  create  in- 
surance fund  not  a  violation  of  constitution;  Davidson  v.  New  York,  13  Daly, 
262,  holding  act  which  gives  power  to  city  board  to  fix  fees  of  certain  office. 
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<uuinot  authoruse  reduction  in  feet  of  officer  in  office  at  time  of  reductions- 
People  ex  reL  Churehyard  v.  Buffalo,  47  N.  Y.  S.  R.  149,  20  N.  Y.  8u^.  51, 
on  right  of  legislature  to  change  talariee  of  officers  of  city. 
l¥orda  ejvfldeni  generis. 

ated  in  Burks  ▼.  Bosso,  180  N.  Y.  341,  106  A«  &  R.  762,  73  N.  £.  68,  hold- 
ing descriptive  phrase  general  in  its  nature,  used  to  embrace  objects  of  same 
•class  as  described,  will  be  limited  by  specific  designation  preceding;  Sims  v. 
United  States  Trust  Co.  103  N.  Y.  472,  9  N.  £.  605,  holding  "or  otherwise" 
limited  in  meaning  by  recitation  preceding. 
Meaning  of  **to  permit." 

Cited  in  Sawyer  v.  Mould,  144  Iowa,  185,  25  LJl.A.(N.S.)    602,  122  N.  W. 
813,  to  point  that  "to  permit'*  is  to  authorise  or  give  leave. 
Repeal  of  statates  by  Implication. 

Cited  in  People  ex  rel.  Valkenburg  v.  Myers,  25  Abb.  N.  C.  368,  11  N.  Y. 
Supp.  217,  holding  local  and  special  laws  not  repealed  by  general  law  unless 
intent  to  repeal  is  entirely  clear. 

50  AM.  KEF.  716,  AhLES  v.  CLAYTON,  •<  IOWA,  11,   IS  N.  W.  663. 
Personal  statntory  liability  of  stock  holders  of  banks. 

Cited  in  State  ex  rel.  Stone  v.  Union  Stock  Yards  State  Bank,  103  Iowa, 
549,  70  N.  W.  752,  holding  article  eight  section  five  of  constitution  has  refer- 
ence only  to  banks  of  issue;  Williams  v.  Lewis,  Invest.  Co.  110  Iowa,  635, 
^2  N.  W.  332,  holding  statute  defining  liability  of  stockholders  in  corporations 
transacting  banking  business  insf^licable  to  corporation  receiving  deposits 
merely  as  incident  to  its  business;  Foster  v.  Row,  120  Mich.  1,  77  A.  S.  B. 
565,  79  N.  W.  696,  holding  constitutional  provision  making  stockholders  iu 
•corporations  issuing  bank-  notes  individually  liable  for  corporate  debts  relates 
to  banks  of  issue  only. 
Historical  and  practical  construction  of  Constitution. 

Cited  in  Swanson  v.  Ottumwa,  118  Iowa,  161,  59  L.RA.  620,  91  N.  W.  1048, 
holding  court  may,  in  proper  case,  look  beyond  mere  form  of  words  employed 
4ind  consider  evil  intended  to  be  remedied,  contemporaneous  legislative  con- 
stniction  and  practical  construction  adopted  by  the  people;  Halsey  v.  Belle 
Plaine,  128  Iowa,  462,  104  N.  W.  404,  holding  court  required  to  look  primarily 
to  words  employed,  giving  them  their  natural  sense  as  commonly  understood 
then,  if  necessary,  to  constitutional  debates,  contemporary  legislation  and  to 
ovil  sought  to  be  remedied. 
>illiat  are  banks  of  issue. 

Cited  in  reference  note  in  51  A.  R.  851,  on  associations  with  banking  powers 
tis  banks  of  issue. 
'What  included  under  bank  corporations. 

Cited  in  reference  note  in  77  A.  S.  R.  587,  on  what  included  under  bank 
tM>rporations. 

no  AM.  REP.  724,  BLACHLEY  t.  LABA,  •<  IOWA,  SS,  18  N.  W.  €58. 

Liability  for  family  expenses  or  for  necessaries  furnished  member  of 
family. 

Cited  in  Porter  v.  Powell,  79  Iowa,  151,  18  A.  S.  R.  353,  7  L.RJk.  176, 
44  N.  W.  295   (dissenting  opinion),  on  liability  of  parent  to  support  his  adult 
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children;  Neasham  v.  McNair,  103  Iowa,  695,  64  A.  S.  R.  202,  38  L.R.A.  847, 
72  N.  W.  773,  holding  determination  of  question  of  what  are  neoessaries  ob- 
viated by  statute  which  also  affords  adequate  remedy  against  both  husband 
and  wife  liable  for  family  expenses  thereunder;  Holmes  v.  McKim,  109  Iowa, 
245,  80  N.  W.  329,  holding  liability  for  medical  services  cannot  be  predicated 
upon  single  fact  that  person  to  whom  they  were  rendered  was  minor  member 
of  family  of  person  sought  to  be  charged. 

Cited  in  notes  in  74  A.  D.  783,  784,  on  parent's  liability  for  necessaries  fur- 
nished adult  child;  15  L.R.A.  719,  on  implied  liability  of  wife  for  family  ex- 
penses. 

50  AM.  REP.  727,  RICHARDS  ▼.  GRINNEXIi,  •<  Iowa,  44,   18  X.  W. 
••8. 

Partnerships  and  Joint  agreements  to  deal  in  realty. 

Cited  in  I^ler  v.  Waddingham,  68  Conn.  376,  8  L.R.A.  667,  20  Atl.  336,  hold- 
ing there  may  be  a  partnership  to  trade  in  lands;  Colyar  v.  Sax,  92  Tenn.  236, 
21  S.  W.  659,  holding  inequalities  of  payments  by  partners  in  purchasing 
real  estate  will  be  equalized  out  of  proceeds  of  decreed  sale  of  realty  before 
same  is  distributed. 

Cited  in  notes  in  116  A.  S.  R.  409,  on  buying  and  speculating  in  land  as 
purpose  of  partnership;  27  L.R.A.  463,  as  to  when  real  estate  will  be  considered 
partnership  property;  5  L.R.A.(N.S.)  606,  on  what  constitutes  a  partnership 
to  deal  in  real  estate. 

Distinguished  in  Norton  v.  Brink,  75  Neb.  566,  121  A.  S.  R.  822,  7  LJU^.(N.S.) 
"946,  110  N.  W.  669,  holding  buying  land  together  does  not  make  purchasers 
partners. 

^— Necessity  of  writing. 

Cited  in  Meagher  v.  Reed,  14  Colo.  335,  9  L.R.A.  466,  24  Pao.  681;  Daven- 
port ▼.  Buchanan,  6  8.  D.  376,  61  N.  W.  47;  McElroy  v.  Swope,  47  Fed.  380,— 
holding  existence  of  partnership  to  deal  in  lands  may  be  established  by  parol 
testimony;  Bates  v.  Babcock,  96  Cal.  479,  29  A.  S.  R.  133,  16  L.RJL.  746,  30 
Pac  606,  holding  statute  of  frauds  no  defense  to  action  for  division  of  proceeds 
imder  oral  partnership  to  deal  in  lands  and  same  principles  apply  in  action 
to  subject  partnership  assets  to  sale  and  distribution  among  partners;  Penny- 
packer  V.  Leary,  66  Iowa,  220,  21  N.  W.  676,  holding  partnership  agreonent  to 
4eal  in  lands  not  within  statute  of  frauds;  Garth  v.  Davis,  120  Ky.  106,  117 
A.  S.  R.  671,  86  S.  W.  692,  holding  such  contract  need  not  be  in  writing  if  to  be 
begun  and  may  end  within  a  year;  Doyle  v.  Bums,  123  Iowa,  488,  99  N.  W. 
196,  holding  agreement  between  twO  parties  that  each  should  have  one-half  in- 
terest in  mining  claims  located  thereafter  by  them,  or  in  which  they  might 
obtain  an  interest,  and  that  each  furnish  necessary  labor,  supplies,  money, 
etc.,  was  not  within  statute;  Flower  v.  Bamekoff,  20  Or.  132,  11  L.R.A.  149, 
25  Pac.  370,  holding  parol  contract  of  partnership  to  deal  in  realty  valid; 
Margart  v.  Smouse,  103  Md.  463,  116  A.  S.  R.  367,  63  Atl.  1070,  7  A.  &  E.  Ann. 
Cas.  1140,  holding  same  and  that  agreement  by  two  or  more  persons  to  buy  land 
and  sell  it  and  share  either  the  profits  or  profits  and  losses  constitutes  tliem 
partners  for  that  venture;  Rice  v.  Parrott,  76  Neb.  601,  107  N.  W.  840,  holding 
joint  agreement  to  deal  in  realty  and  share  profits  not  within  statute. 

Cited  in  reference  note  in  48  A.  S.  R.  66,  on  parol  evidence  of  partnership  to 
4leal  in  real  estate. 

Am.  Rep.  VoL  XIX.— ^. 
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Cited  in  notes  in  60  A.  R.  380,  on  oral  agreement  of  partnership  for  purpose 
of  dealing  in  lands;   27  L.R.A.  466,  on  parol  evidence  as  to  when  real  estate 
will  be  considered  partnership  property;  16  L.R.A.  748;  4  L.R.A.(N.S.)   429,— 
on  Talidity  of  parol  partnership  to  deal  in  real  property. 
IVhat  consUtntes  partnership. 

Cited  in  notes  in  18  L.R.A.(N.S.)   978,  980,  on  force  and  effect  of  partner- 
ship contracts;  19  E.  R.  C.  410,  on  what  constitutes  a  parthership. 
—  Necessity  for  agreement  as  to  sharing  profit  and  loss. 

Cited  in  Jones  v.  Patrick,  140  Fed.  403;  Bancroft  t.  Hambly,  36  C.  a  A. 
596,  94  Fed.  975, — holding  no  express  stipulation  for  dividing  profit  and  loss 
is  necessary;  Johnson  Bros.  v.  Carter,  120  Iowa,  356,  94  N.  W.  850,  holding 
undertaking  to  share  losses  may  be  inferred  from  agreement  to  divide  profits. 

Cited  in  notes  in  115  A.  S.  R.  434,  on  necessity  for  participation  in  both 
profits  and  losses  to  constitute  partnership  where  there  is .  community  of  in- 
terest in  property  or  in  profits;  18  L.R.A.(N.S.)  997,  on  necessity  of  sharing 
in  profits  and  losses  to  constitute  partnership;  18  LJLA.(NJS.)  1079,  on  part 
played  by  profit  participation  in  problem  of  existence  of  partnership. 
Chancery  Jurisdiction  of  partnerships. 

Cited  in  McReynolds  v.  McReynolds,  74  Iowa,  89,  36  N.  W.  903,  holding  part- 
nerships,  and  question  of  their  existence  are  matters  within  jurisdiction  of 
chancery. 
lilmltation  of  action  for  partnership  accounting. 

Cited  in  note  in  40  A.  S.  R.  575,  576,  on  statute  of  limitations  in  suits  of 
accounting  after  dissolution  of  partnership. 

50  AM.  RBP.  7S0,  BOYCE  ▼.  WABASH  B.  OO.  •<  IOWA.  70,  18  N.  W. 

•  7S. 
Comity  in  recognition  of  rights  under  law  of  foreign  state. 

Cited  in  Hamilton  v.  Hannibal  k  St.  J.  R.  Co.  39  Kan.  56,  18  Pae.  57;  North 
Pacific  Lumber  Co.  v.  Lang,  28  Or.  246,  52  A.  S.  R.  780,  42  Pae.  799;  St  LouU 
ft  S.  F.  R.  Co.  v.  Brown,  62  Ark.  254,  35  S.  W.  225, — on  enforcement  of  right 
of  action  in  Jurisdiction   other   than   that  where   it   arose;    Bums   v.   Grand 
Rapids  &  I.  R.  Co.  113  Ind.  169,  15  N.  E.  230,  holding  civil  right  of  action 
acquired  under  laws  of  state  where  injury  was  inflicted,  or  civil  liability  in- 
curred in  one  state,  may  be  enforced  in  any  other  in  which  party  in  fault  may 
be  found;  Morris  v.  Chicago,  R.  L  &  P.  R.  Co.  65  Iowa,  727,  54  A.  R.  39,  23 
N.  W.  143,  holding  where  right  of  action  accrues  by  statute  of  any  state  action 
is  maintainable  in  any  other  state,  if  not  contrary  to  public  policy  or  law  of 
place  where  suit  is  brought;  Romano  v.  Capital  City  Brick  &  Pipe  Co.  126  Iowa, 
591,  106  A.  S.  R.  323,  68  L.R.A.  132,  101  N.  W.  437,  2  A.  ft  £.  Ann.  Cas.  678, 
holding  statute  giving  remedy  for  injury  causing  death  is  not  to  be  r^arded  as 
penal  in  nature  and  limited  as  to  remedy  afforded  thereunder  to  state  of  its 
enactment. 

Cited  in  reference  notes  in  60  A.  R.  683,  on  necessity  for  proof  of  statute 
authorizing  recovery  in  state  where  injury  occurred  in  suit  in  another  state; 
12  A.  S.  R.  869,  870,  on  action  under  foreign  statute  for  death  caused  by  neg- 
ligence. 

Cited  in  notes  in  58  A.  R.  143,  on  conflict  of  laws  regarding  liability  for 
death  by  negligence;  14  A.  S.  R.  354,  on  action  in  one  state  for  wrongful  act 
causing  death  in  another  state;  56  L.R.A.  201,  on  courts  of  one  state  taking 
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juriBdiction  of  cause  of  action  for  death  or  bodily  injury  arising  outside  of 
the  atate;  70  L.R.A.  643,  on  locus  of  cause  or  subject  of  action  against  foreign 
corporation;  70  LJRJi,  650-652,  on  locus  of  cause  or  subject  of  action  against 
foreign  corporation  arising  on  foreign  statutes;  19  E.  R.  C.  66,  on  right  of 
action  for  penalty  imposed  by  statute  of  another  state. 

Distinguished  in  Johnson  t.  Chicago  ft  N.  W.  R.  Co.  91  Iowa,  248,  59  N.  W. 
66,  holding  courts  will  not  adopt  rules  of  practice  of  another  state  which  per- 
tain merely  to  weight  of  evidence;  Texas  &  P.  R.  Co.  v.  Richards,  68  Tex.  375, 
4  8.  W.  627,  holding  right  of  action  given  by  statutes  of  one  state  not  en- 
forceable in  another  state  whose  laws  deny  such  right. 
Transitory  actions. 

Cited  in  Williams  t.  Pope  Mfg.  Co.  62  La.  Ann.  1417,  78  A.  S.  R.  390,  60 
LJLA.  816,  27  So.  861,  holding  cause  of  action  on  tort  or  trespass  is  transi- 
tory and  follows  offending  party  into  any  jurisdiction  wherein  he  may  be. found 
and  complainant  may  sue  in  any  court  he  may  select. 
Appealable  orders. 

Cited  in  Clark  v.  Van  Loon,  108  Iowa,  260,  76  A.  S.  R.  219,  79  N.  W.  88, 
on  allowance  of  appeal  from  verdict  of  jury;  Jenks  v.  Smith,  L.  &  H.  Co.  129 
Iowa,  139>  106  N.  W.  396,  holding  appeal  will  not  lie  from  finding  of  fact  or 
law  which  does  not  prejudice  a  party. 

Distinguished  in  Henkle  v.  Keota,  68  Iowa,  334, -27  N.  W.  250,  holding  an 
exception  was  to  conclusions  and  judgment  and  was  good;  Carney  Bros.  v.  Reed, 
117  Iowa,  608,  91  N.  W.  769,  holding  under  code  appeal  may  be  taken  from 
order  made  affecting  substantial  right  in  an  action,  when  such  order  in  effect 
determines  action  and  prevents  judgment  from  which  appeal  might  be  taken. 
Restriction  of  issues  on  retrial  after  appeal. 

Cited  in  Andrews  v.  Burdick,  64  Iowa,  692,  21  N.  W.  140,  holding  where  both 
parties  acquiesce  in  findings  of  fact  below  upon  which  questions  of  law  certified 
to  appellate  court  are  based,  determination  of  law  of  case  by  appellate  court 
leaves  nothing  to  be  done  by  trial  court  but  to  enter  judgment  unless  new 
evidence  is  discovered. 

50  AM.  REP.   788,  FITZGERALD  v.  AREL,   68  IOWA,    104,   16  N.  \%\ 
712,  18  N.  W.  718. 

Followed  without  discussion  in  Bleedner  v.  Arel,  63  Iowa,  727,  17  N.  W.  183. 
'^Actual"  and  legal  domicile  or  residence. 

Cited  in  Re  Brannock,  131  Fed.  819,  holding  actual  residence  of  railroad 
contractor  is  place  where  he  locates  his  tent  and  remains  with  his  family, 
near  railroad  upon  which  he  has  contract  for  grading,  though  such  place  may 
not  be  his  domicile;  Mann  v.  Taylor,  78  Iowa,  366,  43  N.  W.  220,  holding  resi- 
dent of  state  is  one  who  resides  permanently  or  for  a  time  therein;  Ludlow  v. 
Szold,  90  Iowa,  175,  67  N.  W.  676,  holding  distinction  is  recognized  between 
legal  and  actual  residence;  State  v.  Savre,  129  Iowa,  122,  113  A.  S.  R.  462, 
3  L.R.A.(N.S.)  456,  106  N.  W.  387,  on  rules  for  determining  person's  domicile; 
Des  Moines  Sav.  Bank  v.  Kennedy,  142  Iowa,  272,  120  N.  W.  742,  holding  that 
substituted  service  can  be  made  only  on  person  who  is  actual  resident  at 
time. 

Cited  in  note  in  9  E.  R.  C.  712,  on  meaning  of  word  "domicil." 

Distinguished  in  Fitzgerald  v.  Grimmell,  64  Iowa,  261,  20  N.  W.  179,  hold- 
ing person  may  be  engaged  in  business  in  county,  and  personally  present  super* 
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intending  it  and  yet  not  be  actual  resident  of  such  county;  State  ex  rd.  Kill- 
pack  T.  Hemswortb,  112  Iowa,  1,  83  N.  W.  728,  holding  township  justice  of 
peace  temporarily  removing  into  another  township  with  his  family  for  bvisiness 
purposes  does  not  lose  his  residence  in  first  township. 

SO  AM.  REP.  737,  FREBURO  T.  DAVENPORT,  «S  IOWA,  119,  18  K. 
W.  705, 

liUblllty  of  municipality  for  causing  surface  water  to  flow  upon  ad- 
jacent land. 

Cited  with  special  approval  in  Gilluly  v.  Madison,  63  Wis.  518,  52  A«  R. 
*299,  24  N.  W.  137,  on  municipal  liability  for  injury  caused  by  surfaee  water. 

Cited  in  Knostman  ft  P.  Furniture  Co.  v.  Davenport,  99  Iowa,  589,  68  N. 
W.  887,  holding  city  may  be  liable  in  some  cases  for  injury  due  to  insufficient 
of  its  plan  of  improvements;  Cedar  Falls  ▼.  Hansen,  104  Iowa,  189,  65  A.  8.  R. 
439,  73  N.  VV.  585,  holding  city  may  in  bringing  its  streets  to  grade  discharge 
surfaee  water  on  lot  not  at  grade  without  liability  for  damage. 

Cited  in  reference  note  in  1  A.  S.  R.  673,  on  municipal  liability  for  defective 
eewers. 

Cited  in  note  in  21  L.R.A.  602,  on  correlative  rights  as  to  casting  down  sur- 
face water  in  improving  property. 
«- Failure  to  provide  drainage  on  changing  grade. 

Cited  in  Morris  v.  Council  Bluffs,  67  Iowa,  343,  56  A.  R.  343,  25  N.  W.  274, 
holding  city  not  liable  to  owner  of  overflowed  land  below  grade  where  it 
brought  its  streets  to  grade  and  did  not  provide  adequate  and  permanent 
means  of  escape  for  water  overflowing  from  creek;  Phillips  v.  Waterhouae  69 
Iowa,  199,  58  A.  R.  220,  28  N.  W.  639,  holding  owner  of  lot  may  impsove 
by  changing  its  surface  or  constructing  buildings  although  he  thereby 
tturface  water  to  flow  upon  lands  of  others  in  an  unaccustomed  way  and  rule 
applies  to  city  grading  streets;  Hoffman  v.  Muscatine,  113  Iowa,  332,  85  N.  W. 
17,  holding  city  not  liable  for  failure  to  provide  means  of  keeping  surfaee  water 
off  adjoining  lots  below  grade;  Adams  v.  Oklahoma  City,  20  Okla.  519,  95 
Pac.  975,  holding  city  not  liable  for  consequential  damages  where  it  first  es- 
tablishes grade  on  street  and  grades  same  with  reasonable  skill  and  care. 

Cited  in  note  in  65  L.R.A.  254,  on  duty  of  municipality  to  care  for  surfaet 
water  on  raising  grade  of  street. 
—  Change  of  water  course. 

Cited  in  Aldrich  v.  Paine,  106  Iowa,  461,  76  N.  W.  812,  on  power  of  ineor- 
porated  town  to  change  water  course  as  incidental  to  care  of  streets. 

50  AM.  REP.  741,  STATS  ▼.  CARMAN,  68  IOWA,  180,  18  N.  W.  691. 
Right  to  trial  by  Jury  and  walrer  thereof  In  criminal  case. 

Cited  with  special  approval  in  Michaelson  v.  Beemer,  72  Neb.  761,  101  N.  W. 
1007,  9  A.  &  E.  Ann.  Cas.  1181,  holding  trial  by  jury  cannot  be  waired  in  case 
of  felony. 

Cited  in  SUte  v.  CoUrill,  31  W.  Va.  162,  6  S.  E.  428;  Jennings  y.  SUte,  134 
Wis.  307,  14  L.R.A.(N.S.)  862,  114  N.  W.  402  (dissenting  opinion);  Schick  v. 
United  SUtes,  195  U.  S.  65,  49  L.  ed.  99,  24  Sup.  Ct.  Rep.  826,  1  A.  &  E.  Ann. 
Cas.  585  (dissenting  opinion), — on  disability  to  waive  jury;  Brewster  t.  Peo- 
ple, 183  111.  143,  55  N.  E.  G40,  holding  jury  may  be  waived  if  statute  authorises 
it  to  be  done  in  case  of  misdemeanor;  State  v.  Larrigan,  66  Iowa,  426,  23  K. 
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W.  907,  holding  trial  by  jury  cannot  be  waived  in  case  of  felony;  State  v. 
Tucker,  96  Iowa,  276,  65  N.  W.  152,  holding  same  in  case  of  misdemeanor; 
State  V.  Douglass,  96  Iowa,  308,  66  N.  W.  151,  holding  jury  cannot  be  waived 
in  criminal  proceeding  prosecuted  by  indictment;  State  v.  Rea,  126  Iowa,  65, 
101  N.  W.  607,  holding  defendant  in  criminal  case  cannot  waive  trial  by  jury; 
State  V.  Bates,  22  Utoh,  65,  83  A.  S.  R.  768,  61  Pac.  905,  holding  judgment  in 
trial  before  unlawful  jury  is  void  absolutely. 

Cited  in  reference  note  in  15  A.  S.  R.  158,  on  right  to  jury  trial  in  criminal 


Cited  in  notes  in  43  L.R.A.  63,  64,  on  consent  and  waiver  as  to  number  and 
agreement  of  jurors  in  felony  cases;  11  L.R.A.(N.S.)  1137,  on  validity  of 
waiver  of  jury  trial  in  criminal  action;  14  L.R.A.(N.S.)  864,  on  right  to  waive 
absence  of  juryman  in  criminal  case. 

DisUnguished  in  State  t.  Fooks,  66  Iowa,  452,  21  N.  W.  773,  holding  con- 
stitutional right  of  defendant  to  be  confronted  with  witnesses  against  him  may 
be  waived;  State  v.  Ill,  74  Iowa,  441,  38  N.  W.  143,  holding  under  code  defend- 
ant accused  by  information  and  tried  in  justices  court  may  waive  jury  in  dis- 
trict court  on  appeal  thereto;  State  v.  Orossheim,  79  Iowa,  75,  44  N.  W.  541, 
holding  right  to  trial  by  jury  of  twelve  may  be  waived  and  verdict  of  eleven 
accepted;  State  v.  Row,  81  Iowa,  138,  46  N.  W.  872,  holding  court  may  send 
jury  from  court  room  during  argument  of  l^al  questions  involved;  State  v. 
Belvel,  89  Iowa,  405,  27  L.Rji.  846,  56  N.  W.  546,  holding  indictment  found 
by  grand  jury  of  five  where  seven  were  required  by  law  not  void. 

50  AM.  REP.    74S,  DUFFY  t.  DUBUQUB,   68   IOWA,    171,    18  N.   W. 

too. 

Municipal  responsibility  for  dangerous  nuisance  in  streets. 

Cited  in  Farrell  v.  Dubuque,  129  Iowa,  447,  105  N.  W.  696,  holding  city  al- 
lowing structures  to  remain  in  street  with  knowledge  they  are  unlawfully 
placed  there,  and  that  they  are  dangerous,  is  liable  to  person  injured  by  rea- 
son thereof;  Winona  v.  Botzet,  23  L.R.A.(N.S.)  204,  94  C.  C.  A.  563,  169  Fed. 
31,  to  point  that  city  has  duty  of  keeping  roadway  of  bridge  reasonably  safe 
for  travel. 

Cited  in  note  in  20  L.R.A.  (N.S.)  752,  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 
—For  peril  due  to  conditions  outside  highway. 

Cited  in  Hall  v.  Hanson,  99  Iowa,  698,  34  L.RJl.  207,  68  N.  W.  922,  holding 
real  question  where  effort  was  to  show  city's  negligence  was  whether  defect 
complained  of  was  in  walk  itself,  or  so  near  it  as  to  endanger  persons  of  those 
properly  using  it;  Rea  v.  Sioux  City,  127  Iowa,  615,  103  N.  W.  949,  holding  city 
may  be  liable  for  dangers  adjacent  to,  and  not  in  sidewalk  proper;  Wheeler  t. 
Ft  Dodgp,  131  Iowa,  666,  9  L.R.A.(N.S.)  146,  108  N.  W.  1057,  holding  city 
may  be  held  liable  for  permitting  conditions  dangerous  to  travelers  though 
not  constituting  defect  in  street  surface  or  obstructing  travel  thereon. 
IVho  is  '"traveler"  in  highway. 

Cited  in  Kansas  City  v.  Orr,  62  Kan.  61,  60  L.R.A.  783,  61  Pac  397,  holding: 
it  is  duty  of  city  to  keep  streets  in  reasonably  safe  condition  for  use  of  per- 
sons having  occasion  to  pass  over  them  while  engaged  in  any  of  ordinary  pur- 
suits or  duties  of  life;  Bourget  v.  Cambridge,  156  Mass.  391,  16  L.R.A.  605,. 
31.  N.   £.  390,  holding  mere  fact  person  stops  momentarily  does  not  deprive 
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him  of  rights  of  traveler;  Nead  v.  Ro«coe  Lumber  Co.  54  App.  Div.  621,  66 
N.  Y.  Supp.  419,  holding  driver  of  cart  who  stopped  in  street  to  give  attention 
to  horses  a..d  cart  and  was  struck  by  defendant's  truck  was  travder  at  time  of 
accident. 

Distinguished  in  Jackson  ▼.  Greenville,  72  Miss.  220,  48  A.  6.  R.  553,  27  L.RJL 
527,  16  So.  382,  holding  city  under  no  duty  to  keep  its  streets  in  r^air  for 
adults  using  them  as  playground. 
RemltUtnr  of  excess  in  Terdlct. 

Cited  in  Baxter  v.  Cedar  Rapids,  103  Iowa,  599,  72  N.  W.  790,  holding  trial 
court  when  of  opinion  that  excessive  verdict  has  been  returned  may  give  suc- 
cessful party  option  to  accept  judgment  for  amount  court  believes  just,  or 
submit  to  new  tHal;  Texas  k  N.  O.  R.  Co.  v.  Syfan,  91  Tex.  562,  44  a  W.  1064, 
sustaining  power  of  court  of  civil  appeals  under  statute  to  order  remittitur 
as  condition  of  affirmance  and  upon  such  remittitur  being  filed,  to  affirm  judg- 
ment below  instead  of  reversing  and  remanding. 

50  AH.  REP.  746,  DRAKE  ▼.  CHICAGO,  R.  I.  A  P.  R.  CO.   6S  IOWA, 

SOS,  19  N.  W.  S15. 
Dnty  of  landowners  in  matter  of  collection  and  disduurge  of  smrfaoe 
water. 

Cited  in  Sullens  v.  Chicago,  R.  I.  A  P.  R.  Co.  74  Iowa,  659,  7  A.  8.  R.  50]. 
38  N.  W.  545,  holding  where  railroad  company  so  constructs  its  embankment 
as  to  assume  oontrol  of  surface  waters  of  a  valley  and  compel  them  to  flow 
through  outlet  of  its  own  construction,  its  duty  is  to  so  construct  and  main- 
tain its  culvert  that  it  will  properly  pass  waters  of  such  floods  as  might  rea- 
sonably be  expected  to  occur;  Willitts  v.  Chicago,  B.  A  K.  C.  R.  Go.  88  Iowa, 
281,  21  L.R.A.  608,  55  N.  W.  313,  holding  persons  exercising  right  to  improve 
their  own  land  must  do  so  in  such  manner  as  not  to  occasion  uimecessary  in- 
convenience or  damage  to  servient  owner. 

Cited  in  notes  in  85  A.  S.  R.  731,  on  right  to  accelerate  or  increase  flow  of 
surface  water  over  another's  land  in  large  quantities;  21  LJKJL  601,  602,  on 
correlative  rights  as  to  obstruction  of  natural  flow  of  surface  water  by  improve- 
ments; 13  L.R.A.  395,  on  riparian  owner's  rights  to  erect  embankments. 
Bar  of  statute  of  limitations  to  action  for  overflow. 

Cited  in  Sullens  v.  Chicago,  R.  I.  A  P.  R.  Co.  74  Iowa,  659,  7  A.  8.  R.  501, 
38  N.  W.  546,  holding  plea  of  limitations  properly  taken  from  jury  where 
first  fiood  occurred  long  after  construction  of  culvert  causing  damage  and 
defendant  claimed  right  of  action  accrued  when  culvert  was  completed;  McCor- 
mick  V.  Winters,  94  Iowa,  82,  62  N.  W.  655,  holding  right  of  action  for  damage 
by  water  due  to  construction  of  permanent  title  drain  barred  by  statute  where 
not  brought  within  five  years  after  such  construction. 

Cited  in  note  in  20  L.R.A.(N.8.)  890,  as  to  when  statute  b^ns  to  run 
against  action  for  damages  to  land  by  obstructing  stream  or  surface  water. 

Distinguished  in  Haisch  v.  Koekuk  A  D.  M.  R.  Co.  71  Iowa,  606,  33  N.  W. 
126,  holding  right  of  action  by  land  owner  caused  by  flow  of  surface  vrater  due 
to  construction  of  permanent  railroad  embankment  which  remains  unchanged, 
accrues  when  embankment  is  made  or  injury  discovered. 
Remedy  for  threatened  injury  by  overflow. 

Cited  in  Harvey  v.  Mason  City  A  Ft.  D.  R.  Co.  129  Iowa,  465,  113  A.  S.  R. 
483,  3  L.R.A.(NJ3.)    973,  105  N.  W.  958,  holding  threatened  injury  not  suf- 
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iicient  baais  for  action  at  law  for  recovery  of  damages;  Omaha  &  R.  Valley 
R.  Co.  V.  Stauden,  22  Neb.  343,  36  N.  W.  183,  holding  there  must  be  actual  in- 
juries resulting  from  unlawful  obstruction  of  river  by  bridge  to  justify  recovery 
in  action  to  recover  damages  caused  by  such  bridge. 
Recovery  for  damage  due  to  nnisance  continuing  In  nature. 

Cited  in  Middlekamp  v.  Bessemer  Irrigating  Co.  46  Colo.  102,  23  L.R.A.(N.S.) 
795,  103  Pac.  280,  holding  injury  resulting  from  seepage  from  irrigation  ditch 
is  permanent  not  continuing;  Ohio  &  M.  R.  Co.  v.  Thillman,  143  111.  127,  36 
A.  S.  R.  359,  32  N.  E.  529,  holding  each  overflow  upon  land  of  an  adjoining 
owner,  caused  by  negligence  or  want  of  skill  of  railroad  company  in  construct- 
ing or  maintaining  bridge  or  embankment  over  running  water  course,  creates 
new  cause  of  action  against  company  for  injury  thereby  occasioned  to  crops 
upon  such  land;  Bennett  v.  Marion,  119  Iowa,  473,  93  N.  W.  558,  holding  action 
against  city  for  damage  due  to  nuisance  created  by  construction  of  sewer  not 
barred  by  statute  of  limitations  where  remedy  for  nuisance  could  be  applied  on 
defendant's  premises,  notwithstanding  original  cause  of  action  was  barred;  Eells 
V.  Chesapeake  &  0.  R.  Co.  49  W.  Va.  65,  87  A.  S.  R.  787,  38  S.  E.  479,  holding 
injury  occasioned  by  building  of  bridge  is  intermittent. 

Cited  in  note  in  27  L.R.A.(N.S.)   166,  on  necessity  of  notice  to  impose  liabil- 
ity for  continuing  nuisance  created  by  predecessor. 
Measure  of  damages  for  Injury  due  to  overflow  of  land. 

Cited  in  Sullens  v.  Chicago,  R.  I.  &  P.  R.  Co.  74  Iowa,  659,  7  A«  S.  R.  501, 
38  N.  W.  545,  holding  measure  of  plaintifTs  damages  for  each  year  was  dif- 
ference between  market  value  of  land  immediately  before  injury  each  year  and 
its  market  value  inmiediately  after  such  injury  and  term  "land"  included  grow- 
ing crops;  Peden  v.  Chicago,  R.  I.  &  P.  R.  Co.  78  Iowa,  131,  4  L.R.A.  401,  42 
N.  W.  625,  holding  where  injury  alleged  by  reason  of  overflow  is  in  nature  of 
damage  to  real  estate  questions  designed  to  ascertain  depreciation  in  value  of 
land  during  specified  time  by  reason  of  defendant's  failure  to  prevent  flow  of 
water  are  neither  incompetent  nor  immaterial;  Harvey  v.  Mason  City  &  Ft.  D. 
R.  Co.  129  Iowa,  465,  113  A.  S.  R.  483,  3  L.R.A.(N.S.)  973,  105  N.  W.  958, 
holding  measure  of  damages  for  overflowing  land  is  difference  between  its  value 
before  and  after  injury;  Kopecky  v.  Benish,  138  Iowa,  362,  116  N.  W.  118, 
holding  measure  of  damages  for  overflow  due  to  construction  of  tile  drain  is 
difference  between  value  of  land  immediately  before  and  its  value  immediately 
after  construction  of  drain;  Steber  v.  Chicago  Q.  W.  R.  Co.  139  Iowa,  153, 
117  N.  W.  304,  holding  that  measure  for  injury  to  land  is  difference  in  values 
immediately  before  and  after  flooding;  Blunck  v.  Chicago  &  N.  W.  R.  Co.  142 
Iowa,  146,  120  N.  W.  737,  holding  that  measure  for  damages  to  crops  is  value 
•of  same. 

Cited  in  notes  in  59  L.R.A.  895,  on  damages  for  injury  to  crops  by  damming 
back  water  of  stream;  12  L.R.A.(N.S.)  271,  on  measure  of  damages  for  in- 
jury to  or  destruction  of  growing  crops. 

Distinguished  in  Graessle  v.  Carpenter,  70  Iowa,  166,  30  N.  W.  392,  holding 
-evidence  of  value  of  real  estate  before  and  after  injury  thereto  by  trespass  in- 
admissible in  action  to  recover  for  such  injury;  McMahon  v.  Dubuque,  107  Iowa, 
62,  70  A.  S.  R.  143,  77  N.  W.  517,  holding  measure  of  damages  for  destruction 
of  house  by  fire  is  actual  value  thereof. 
Damage  to  land  by  railroad  company  after  acquisition  of  right  of  way. 

Cited  in  Hunt  v.  Iowa  C.  R.  Co.  86  Iowa,  15,  41  A.  S.  R.  473,  52  N.  W.  668, 
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holding  damages  due  to  neglect  and  carelessness  of  railroad  company  in  col- 
lecting and  discharging  surface  water  not  included  in  price  paid  for  right  of 
way;  Fremont,  E.  ft  M.  Valley  R.  Co.  v.  Harlin,  60  Neb.  698,  61  A.  8.  R.  578, 
36  L.RJI.  417,  70  K.  W.  263,  holding  release  from  damages  in  right  of  way 
deed  does  not  include  damages  due  to  negligence  of  railroad  company  w  con- 
structing, maintaining,  or  operating  its  railroad. 

Cited  in  reference  notes  in  53  A.  R.  581,  on  liability  of  railroad  for  damage 
by  surface  water;  58  A.  R.  174,  on  liability  of  railroad  company  for  obstrnd- 
ing  ditches  and  drains;   36  A.  8.  R.  366,  on  liability  for  obstructing  water 
coarse  by  railroad. 
PresompUon  as  to  estate  of  railroad  in  right  of  way. 

Distinguished  in  Cedar  Rapids  Canning  Co.  y.  Burlington,  C.  R.  ft  K.  R.  Go. 
120  Iowa,  724,  95  N.  W.  105,  holding  presumption  that  railroad  company  haa 
acqiiired  way  of  maximum  width  is  rebuttable. 

60  AM.  REP.  760,  YANHORN  ▼.  DBS  MOINBS,  6S  IOWA,  447,  19  If.  Wl 
SOS. 

Duty  of  mnnlclpallty  to  fumlah  water  supply  adequate  to  eztlngwish 
fires. 

Cited  in  Peck  v.  8terling  Water  Co.  118  111.  App.  533;  House  y.  Houston 
Waterworks  Co.  88  Tex.  233,  28  L.R.A.  532,  31  a  W.  179;  Mendel  y.  Wheeling, 
28  W.  Va.  233,  57  A.  R.  664;  Boston  8afe  Deposit  k  T.  Co.  v.  Salem  Water  Co. 
94  Fed.  238, — holding  city  owning  its  own  waterworks  not  liable  for  failure  to 
furnish  sufficient  water  supply  to  extinguish  fires;  United  States  y.  Sault  Ste. 
Marie,  137  Fed.  258,  holding  same  and  that  city  is  not  liable  for  failure  to 
furnish  such  pressure  though  it  has  contracted  to  do  so;  Ukiah  City  v.  Ukiah 
Water  &  Improv.  Co.  142  Cal.  173,  100  A.  8.  R.  107,  64  L.R.A.  231,  75  Pac  773, 
on  liability  of  city  to  citizens  for  failure  to  furnish  supply  of  water  adequate  to 
extinguish  fires;  Planters'  Oil  Mill  v.  Monroe  Waterworks  k  Light  Co.  52  La. 
Ann.  1243,  26  So.  820,  holding  city  not  liable  for  loss  by  fire  due  to  failure  of 
water  company  with  which  city  has  contracted  for  water  supply  to  fulfil  its 
contract;  Springfield  F.  k  M.  Ins.  Co.  y.  KeescYille,  6  Misc.  233,  26  N.  Y.  Sapp. 
1094;  Wainwright  v.  Queens  County  Water  Co.  78  Hun,  146,  28  N.  Y.  Supp.  987,— 
holding  failure  of  municipality  to  maintain  waterworks  system  adequate  f^ 
extinguishment  of  fires  does  not  render  it  liable  ther^or  to  aggrieYed  party. 

Cited  in  note  in  23  L.R.A.  146,  on  liability  of  city  or  municipality  for  losa 
by  fire  due  to  lack  of  adequate  water  supply. 

Distinguished  in  Lenzen  y.  New  Braunfels,  13  Tex.  CiY.  App.  335,  35  8.  W. 
341,  holding  city  liable  for  negligent  failure  to  suj^ly  water  suflkient  to 
prevent  loss  by  fire. 

Liability  of  water  company. 

Cited  in  Mott  y.  CherryYale  Water  k  Mfg.  Co.  48  Kan.  12,  30  A.  8.  R.  267, 
15  L.R.A.  375,  28  Pac.  989;  Hone  y.  Presque  Isle  Water  Co.  104  Me.  217,  21 
L.RJL(NJ3.)  1021,  71  Atl.  769;  Howsmon  y.  Trenton  Water  Co.  119  Mo.  304, 
41  A.  8.  R.  654,  23  L.ItA.  146,  24  8.  W.  784;  Eaton  v.  Fairbury  Waterworka 
Co.  37  Neb.  546,  40  A.  S.  R.  510,  21  L.R.A.  653,  56  N.  W.  201;  Metropolitan 
Trust  Co.  V.  Topeka  Water  Co.  132  Fed.  702,— holding  waterworks  company 
not  liable  to  indiYidual  for  failure  to  comply  with  its  contract  with  city  t< 
furnish  water  supply;  Becker  y.  Keokuk  Waterworks,  79  Iowa,  419,  18  A.  8. 
R.  377,  44  N.  W.  694,  holding  law  which  authorizes  cities  to  contract  with  i» 
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dividualfi  for  buildiog  and  operation  of  waterworks  gives  them  no  power  to 
make  contract  of  indemnity  for  individual  benefit  of  taxpayer,  upon  which 
he  ean  sue  in  his  own  name. 

Cited  in  note  in  81  A.  S.  R.  482,  on  liability  of  water  companies  for  loss  by 
fire. 
Idabillty  of  city  for  negligence  of  firemen. 

Cited  in  Gillespie  v.  Lincoln,  36  Neb.  34,  16  L.R.A.  340,  62  N.  W.  811,  hold- 
ing city  not  liable. 

Power  of  city  to  make  contract  Insuring  property  against  damage  hr 
defectlTe  sewer. 

Cited  in  Nashville  v.  Sutherland,  92  Tenn.  336,  36  A.  S.  R.  88,  19  LJCA. 
610,  21  S.  W.  674,  holding  officers  of  city  cannot  bind  city  by  guarantee  that 
pipe  or  valve  in  sewer  will  prevent  overflow  to  injury  of  individuals. 
ReeponalblUty  of  water  company  to  private  persons. 

Cited  in  Independent  School  Dist.  v.  Le  Mars  City  Water  k  Light  Co.  131 
Iowa,  14,  10  L.R.A.(N.S.)    869,  107  N.  W.  944,  holding  right  of  consumer  of 
water  to  compel  water  company  to  perform  its  contract  with  city  is  not  in 
eonfiiet  with  nonliability  of  cities  to  individuals  for  damages  by  fire. 
Kxemplary  damages  against  municipal  corporation. 

Cited  in  Bennett  v.  MaHon,  102  Iowa,  426,  63  A.  8.  R.  454,  71  N.  W.  360, 
holding  they  may  not  be  awarded. 

Power  of  municipality  to  make  public  Improvements. 

Cited  in  note  in  11  L.RJL  729,  on  power  of  municipal  corporations  to  make 
publie  improvements. 

50  AM.  REnP.   76S,  FERRIER  ▼.   STORER,   6S  IOWA,   484,    10  N.  W. 

288. 
Making  of  contract  by  mall  or  telegraph. 

Cited  in  Gipps  Brewing  Co.  v.  De  France,  01  Iowa,  108,  61  A.  S.  R.  329, 
28  L.RJL  386,  68  N.  W.  1087,  holding  offer  is  accepted  when  letter  is  written 
or  telegram  sent  accepting  offer  and  acceptance  takes  effect  from  time  lettera 
are  mailed  or  telegrams  sent;  Haarstick  v.  Fox,  9  Utah,  110,  33  Pac.  261; 
Culton  V.  Gilchrist,  92  Iowa,  718,  61  N.  W.  384,— on  making  of  contract  by 
letters;  Tuttle  v.  Iowa  State  Traveling  Men's  Asso.  132  Iowa,  662,  7  L.R.A. 
(N.S.)  223,  104  N.  W.  1131,  holding  certificate  of  membership  in  insurance 
association  is  issued  to  party  when  duly  accepted  by  officers  of  association, 
inclosed  in  envelope  duly  addressed  and  stamped  and  deposited  in  United 
States  mail. 

Cited  in  reference  note  in  71  A.  D.  421,  on  acceptance  of  offer  by  letter. 

Cited  in  notes  in  93  A.  D.  616,  on  when  contract  by  mail  or  telegraph  is  con- 
sununated;  6  E.  R.  C.  91,  on  offer  and  acceptance  of  contract  made  by  letter. 
Jndldal  notice  of  matters  of  common  knowledge. 

Cited  in  note  in  124  A.  S.  R.  27,  on  matters  of  common  knowledge  of  which 
judicial  notice  has  been  denied. 
Time  as  essence  of  contract. 

Cited  in  note  in  6  K  R.  C.  639,  on  time  as  essence  of  the  contract 
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«0   AM.   REP.    756,   BROBURG   v.   DES   MOINES,    6S    IOWA,    5SS,    19 

N.  W.   S40. 
liiabllity  of  city  for   injury   due   to   accumnlation  of   snow   or   ice  on 

walks. 

Cited  in  Sanlcey  ▼.  Chicago,  R  I.  &  P.  R.  Co.  118  Iowa,  39,  91  N.  W.  820, 
holding  city  under  no  duty  to  remove  snow  and  ice  from  sidewalks  while  snow 
and  ice  remain  unchanged  by  interference  of  man  or  other  artificial  cause; 
Evans  v.  Concordia,  74  Kan.  70,  7  L.R.A.(N.S.)  933,  85  Pac  813,  holding  city 
not  liable  where  injury  occurs  by  resBon  of  smooth  and  slippery  condition  of 
ice  and  snow;  Wilson  v.  Idaho  Falls,  17  Idaho,  425,  105  Pac.  1057;  C&lder 
T.  Walla  Walla,  6  Wash.  377,  33  Pac.  1054;  Henkes  v.  Minneapolis,  42  Minn. 
530,  44  N.  W.  1026, — holding  mere  slipperiness  of  sidewalk  is  not  defect  for 
which  cities  are  liable;  Bell  v.  York,  31  Neb.  842,  48  N.  W.  878,  holding  to 
recover  from  city  there  must  be  evidence  of  an  obstacle  attending  casualty 
other  than  mere  slippery  walks  that  provoked  danger. 

Cited  in  reference  notes  in  56  A.  R.  614,  on  liability  of  city  for  slippery  side- 
walk in  absence  of  structural  defect;  31  A.  S.  R.  750,  on  duty  of  municipali- 
ties to  keep  streets  clear  of  ioe  and  snow. 

Cited  in  notes  in  21  L.RJL  268,  on  liability  of  municipal  corporation  for 
mere  slipperiness  of  sidewalks;  7  L.R.A.(N.S.)  033,  on  stiunicipal  liability  for 
injuries  from  smooth,  level  ice  or  snow  accumulating  from  natural  causes  on 
sidewalk  not  otherwise  defective. 

Distinguished  in  Krisinger  ▼.  Creston,  141  Iowa,  154,  119  N.  W.  526,  holdin^r 
it  question  for  jury  whether  city  was  chargeable  with  notice  of  alleged  defec- 
tive conditions  of  its  sidewalks  in  time  to  have  repaired  same  before  accident; 
Reedy  v.  St.  Louis  Brewing  Asso.  161  Mo.  523,  53  L.RA.  805,  61  S.  W.  859, 
holding  where  sidewalk  is  rendered  dangerous  because  of  slippery  ice  formed 
from  accidental  or  incidental  discharge  of  water,  such  not  being  prevalent 
condition  of  sidewalks  at  the  time,  it  is  city's  duty  to  have  danger  removed. 
<— Ridged  or  uneven  ice. 

Cited  in  Storm  v.  Butte,  35  Mont.  385,  5  Pac  570;  Huston  v.  Council 
Bluffs,  101  Iowa,  33,  36  L.R.A.  211,  69  N.  W.  1130,— holding  city  liable  for 
injury  to  person  sustained  by  slipping  and  falling  upon  sidewalk  upon  which 
ioe  had  accumulated  in  rough  and  uneven  form;  Hofacre  v.  Monticello,  128 
Iowa,  239,  103  N.  W.  488,  holding  if  ice  is  produced  by  artificial  causes  and 
becomes  rounded  and  uneven  or  otherwise  dangerous  to  pedestrians,  city  is  liable 
for  injury  due  to  such  defect;  Tobin  v.  Waterloo,  131  Iowa,  76,  107  N.  W. 
1031,  holding  it  is  only  where  ice  and  snow  are  allowed  to  remain  upon  side- 
walk until  surface  has  become  rough,  rigid,  rounded,  or  slanting  that  defect 
is  such  as  will  render  city  liable;  Reno  v.  St.  Joseph,  169  Mo.  642,  70  S.  W. 
123,  holding  city  liable  for  injury  if  ice  is  so  rough  and  uneven,  or  so  rounded 
up,  or  at  such  an  incline  as  to  make  it  an  obstruction,  and  to  cause  it  to  be 
unsafe  for  travel   with  exercise  of  ordinary  care. 

Cited  in  reference  note  in  2  A.  S.  R.  169,  on  obligation  of  municipal  oorporo- 
tions  to  keep  streets  and  highways  in  safe  condition. 

Cited  in  notes  in  21  L.ILA.  272,  on  liability  of  municipal  corporation  for 
ridges  of  snow  and  ice  on  streets  or  sidewalks. 

-20  L.R.A.(N.8.)    712,  on  liability  of  municipality  for  defeets  or  obstructions 
in  streets. 
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30  AM.  REP.   758,  JOHNSON  t.  MUiliER,   OS   IOWA,   520,    17   N.   \V. 

Z4,  Ij&ter  apepalfl  in  00  Iowa,  562,  20  N.  W.  74S,  82  Iowa,  60S, 

31  A.  S.  R.  514,  47  N.  W.  OOS. 
Probable  canse  for  alleged  malicious  prosecution. 

Cited  in  Hartshorn  v.  Smith,  104  Qa.  235,  80  S.  £.  666,  holding  in  actions 
for  malicious  prosecution  question  is,  not  whether  plaintiff  was  guilty,  but 
whether  defendant  had  reasonable  cause  so  to  believe. 

Cited  in  reference  note  in  1  A.  S.  R.  412,  on  what  is  probable  cause  and 
-evidence  of  same. 

Cited  in  note  in  26  A.  S.  R.  132,  on  liability  for  malicious  prosecution  of 
members  of  voluntary  associations. 
«- Indictment  by  grand  Jury. 

Cited  in  note  in  26  A.  S.  R.  143,  on  indictment  by  grand  jury  or  binding 
over  by  magistrate  as  defense  to  malicious  prosecution. 

Disapproved  in  Carp  v.  Queen  Ins.  Co.  203  Mo.  295,  101  S.  W.  78,  holding 
disagreement  of  jury  in  trial  of  criminal  cause  is  not  evidence  of  probable 
cause  in  suit  for  malicious  prosecution. 
Form  of  instructions  to  jury  on  probable  cause. 

Cited  in  Johnson  v.  Miller,  82  Iowa,  693,  31  A.  S.  R.  614,  47  N.  W.  003,  on 
^ouping  together  in  an  instruction  facts  which  evidence  tends  to  prove;  Tur- 
ney  v.  Taylor,  8  Kan.  App.  593,  56  Pac.  137;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Watson,  37  Kan.  773,  15  Pac.  877, — ^holding  court  should  group  facts  in  in- 
structions, which  evidence  tends  to  prove,  and  then  instruct  jury  if  they  find 
such  facts  have  been  established,  tbey  must  find  that  there  was  or  was  not 
probable  cause. 

Distinguished  in  Donnelly  v.  Burkett,  75  Iowa,  613,  34  N.  W.  330,  holding 
failure  to  group  facts  in  instructions  tending  to  show  probable  cause  is  not 
error  when  it  is  unnecessary  to  direct  minds  of  jury  to  facts  to  be  considered 
upon  question  of  probable  cause. 
Pleading  and  proof  in  malicious  prosecution. 

Cited  in  McAllister  v.  Johnson,  108  Iowa,  42,  78  N.  W.  790,  holding  in  action 
for  malicious  prosecution  defense  of  advice  of  counsel  may  be  shown  under 
general  denial. 

Cited  in  note  in  26  A.  S.  R.  158,  on  record  on  terminated  proceedings  as 
«vidence  for  defendant  in  malicious  prosecution. 
Admissibility  of  declarations  of  conspirator. 

Cited  in  Roberts  v.  Kendall,  3  Ind.  App.  339,  20  N.  E.  487,  holding  declara- 
tions of  alleged  conspirator  made  after  conspiracy  was  at  an  end  inadmissible 
against  other  alleged  conspirators  who  were  absent  when  declarations  were 
made;  Taylor  County  v.  Standley,  79  Iowa,  666,  44  N.  W.  911,  holding  declara- 
tions made  after  common  enterprise  is  at  an  end,  or  which  are  not  in  further- 
ance of  its  object,  will  be  excluded  except  as  against  one  who  made  them; 
State  V.  Grant,  86  Iowa,  216,  53  N.  W.  120,  holding  acts  and  declarations  of 
conspirator  after  common  enterprise  is  at  an  end  are  inadmissible  except  as 
against  party  making  them;  State  v.  Crofford,  121  Iowa,  395,  96  N.  W.  880, 
holding  statements  made  by  conspirator  before  conspiracy  was  formed  or  after 
it  has  been  accomplished  are  inadmissible  except  against  person  making  them. 
Possession  of  recently  stolen  goods  as  evidence  of  larceny  of  possessor. 

Cited  in  State  v.  Ryan,  113  Iowa,  536,  85  N.  W.  812,  holding  jury  warranted 
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in  finding  party  in  unexplained  posseaaion  of  atolen  gooda  ahortly  after  larceny 
was  committed  is  larcenor. 

50  AM.   REP.   75»,  VAN  SANBT  ▼.  DOWS,   6S   IOWA,   504,    !•  N.   W. 

DtsUnctlon  between  "set  otT*  or  '*co«iiterclalni**  and  ''payment." 

Cited  in  Smeaton  y.  Cole,  120  Iowa,  368,  94  N.  W.  909,  on  diatinetion  between 
the  worda. 

Cited  in  note  in  23  L.R.A.  313,  on  right  to  set  off  insolvent's  obligation  upon 
claim  in  handa  of  aaaignee  for  creditora. 
Title  of  principal  to  grain  pnrchased  by  agent  with  prindpara  money. 

Cited  in  Oilman  Linaeed  00  Co.  v.  Norton,  89  Iowa,  434,  48  A.  S.  R.  400^ 
50  N.  W.  663,  holding  title  to  grain  purchaaed  by  party  acting  for  another 
under  agreement  with  such  other  and  with  latter'a  money,  vesta  in  latter  at 
once,  and  tranafer  ia  unconditional. 

50  AM.  RBP.   760,   STATE  ▼.   CHATBURN,   6S   IOWA,   C50,    10  N.   W. 

816. 
Bemoral  of  public  otBcer  at  pleaanre  of  remorlng  power. 

Cited  in  Morrilton  Waterworka  Improv.  Dist  y.  Earl,  71  Ark.  4,  71  S.  W. 
666,  holding  officers  of  board  of  improvement  of  waterworks  district  not  re- 
movable except  for  cause  and  entitled  to  notice  and  hearing  before  power  of  re- 
moval ia  exercised  during  their  term;  Leaae  v.  Freehom,  52  Kan.  750,  35  Par. 
817,  holding  it  is  only  where  no  term  or  tender  is  fixed  by  Constitution  or 
statute  that  an  officer  holds  at  pleaaure  of  appointing  power;  Helmidc  v. 
County  Ct.  65  W.  Va.  281,  64  8.  E.  17,  holding  that  county  court  cannot 
remove  from  office  road  surveyor  appointed  by  it  for  term  fixed  by  legis- 
lature. 

50  AM.   REP.    763,   WARD   v.   WILSON,    100   IND.   52. 
Necessity  of  notice  of  default  to  fix  guarantor. 

Cited  in  La  Rose  v.  Logansport  Nat.  Bank,  102  Ind.  332,  1  N.  E.  805; 
Furst  A  B.  Mfg.  Co.  v.  Black,  111  Ind.  308,  12  N.  E.  504,—  holding  where  guar- 
antors agree  that  their  principal  will  perform  his  contract,  they  not  engaging 
to  perform  it  in  case  he  makea  default,  the  guaranty  is  indirect  and  collateral, 
and  the  guarantors  are  entitled  to  notice  of  the  default  of  the  principal; 
SUnley  v.  Stanley,  112  Ind.  143,  13  N.  E.  261;  Snyder  v.  Click,  112  Ind.  293, 
13  N.  E.  581;  Closson  v.  Billman,  161  Ind.  610,  69  N.  E.  449;  Stewart  v. 
Knight  A  J.  Co.  166  Ind.  498,  76  N.  E.  743;  Shearer  v.  R.  8.  Peak  A  Co.  9 
Ind.  App.  282,  36  N.  E.  465, — holding  if  loss  results  to  guarantor  on  account 
of  a  failure  to  give  notice  of  nonperformance  of  contract  guaranteed,  tbe  fact 
of  loss  and  failure  to  give  notice  constitute  matters  of  defense. 

Cited  in  reference  note  in  83  A.  8.  R.  308,  on  notice  of  default  to  guarantor. 

Cited  in  notes  in  20  L.RJL  259,  on  necessity  of  notice  of  default  to  bind 
guarantor  of  lessee's  contract;  20  L.ILA.  263,  on  injury  or  prejudice  resulting 
from  failure  to  give  notice  of  default  to  guarantor. 
Guaranty  and  suretyship. 

Cited  in  Clanin  v.  Easterly  Harvesting  Mach.  Co.  118  Ind.  372,  3  L.R.A. 
863,  21  N.  E.  35,  holding  a  guaranty  is  an  independent  contract  by  which  guar- 
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antor  undertakes  in  writing,  upon  a  sufficient  consideration,  to  be  answerable 
for  the  debt  or  for  the  performance  of  some  duty  in  case  of  the  failure  of  some 
^ther  person  who  is  primarily  liable  to  pay  or  perform;  Wright  v.  Griffith, 
121  Ind.  478,  6  L.R.A.  630,  23  N.  E.  281;  Nading  v.  McGregor,  121  Ind.  465, 
6  L.R.A.  686,  23  N.  £.  283,— holding  when  an  instrument  resolves  itself  into 
a  promise  or  undertaking  of  the  person  executing  it  to  do  a  particular  thing 
which  another  is  bound  to  do,  in  event  such  person  does  not  perform  the  act 
himself,  it  is  an  original  undertaking,  and  not  a  strict  or  collateral  guarantee; 
Metzger  v.  Hubbard,  153  Ind.  180,  54  N.  E.  761,  holding  usually  the  contract 
of  a  guarantor  is  to  answer  for  the  default  of  his  principal,  if  using  due 
diligence  a  loss  results  from  such  default,  while  the  surety  is  responsible  at 
once  upon  his  direct  engagement  to  pay;  Sullivan  v.  Cluggage,  21  Ind.  App. 
667,  52  N.  E.  110,  holding  a  person  who  signs  a  bond  to  secure  the  performance 
of  a  contract  entered  into  by  the  principal  with  a  town  to  light  its  streets  is  a 
.  surety  and  not  a  guarantor,  and  upon  failure  of  the  principal  to  comply  with 
such  contract  both  principal  and  sarety  become  liable  for  the  damages  occa- 
sioned by  such  failure,  and  no  notice  was  necessary;  Knight  &  J.  Co.  v.  Castle, 
172  Ind.  07,  27  L.R.A.(N.S.)  573,  87  N.  E.  076,  holding  that  breach  of  guaranty 
constitutes  matter  of  defense  where  guarantor  executes  unconditional  guaranty 
for  performance  of  contract. 
liiability  of  guarantor  of  bill  or  note. 

Cited  in  Shelby  v.  Bohn,  25  Ind.  App.  473,  57  N.  E.  566;  Walter  A.  Wood 
Mowing  k  Reaping  Co.  v.  Farnham,  1  Okla.  375,  33  Pac.  867, — ^holding  guar- 
antor of  a  promissory  note  is  liable  at  once  on  the  maturity  of  the  note,  if 
such  note  be  not  paid  by  maker. 

50  AM.  REnP.  760,  PENN  MVT.  li.  INS.  GO.  T.  WHjER,   100  IND.  91. 
Who  may  waive  privilege  of  witnesses  or  evidence. 

Cited  in  MetropoliUn  L.  Ins.  Co.  v.  Willis,  37  Ind.  App.  48,  76  N.  E.  560, 
holding  where  assured  agreed  in  his  application  for  insurance  to  permit  his 
physician  to  testify,  his  administrator  cannot  object  to  competency  of  such 
physician  to  testify;  Corey  v.  Bolton,  31  ^Hsc.  138,  63  N.  Y.  Supp.  015,  holding 
in  action  brought  by  father  for  personal  injuries  te  infant,  father  could  waive 
objection  te  testimony  of  physician  who  attended  infant. 
Waiver  of  privilege  by  adducing  other  evidence  on  same  points. 

Cited  in  Indianapolis  &  M.  Rapid  Transit  Co.  v.  Hall,  165  Ind.  557,  76  N. 
£.  242,  holding  a  physician  is  not  competent  over  the  objection  of  the  patient 
to  testify  as  to  matters  learned  in  treating  such  patient  professionally,  and 
the  fact  that  plaintiff  and  his  daughter  testified  te  plaintiff's  condition,  te 
his  statemente  as  te  his  injuries  and  te  the  declarations  of  the  attending 
physicians  as  te  nature  of  plaintiff's  injuries  is  not  a  waiver  of  plaintiff's 
right  to  object  to  competency  of  physicians;  Springer  v.  Bryam,  137  Ind.  15,  45 
A.  S.  R.  150,  23  L.R.A.  244,  36  N.  E.  361;  Citizens'  Street  R.  Co.  v.  Shepherd, 
30  Ind.  App.  103,  65  N.  E.  765, — ^holding  examination  by  plaintiff  of  one 
physician  is  not  a  waiver  of  the  privilege  as  to  any  other  physician. 

Cited  in  notes  in  17  A.  S.  R.  570,  on  wh    may  waive  privilege  of  communica- 
tions to,  and  knowledge  of,  physician;    17  A.  S.  R.  570,  on  calling  physician 
to  testify  as  waiver  of  privilege. 
<~In  action  based  on  sickness  which  physician  treated. 

Cited  in  Warsaw  v.  Fisher,  24  Ind.  App.  46,  55  N.  E.  42,  holding  where 
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a  phyfiicUn  treated  a  patient  for  injuries  caused  by  a  defective  sidewalk  tbe 
protection  afforded  by  statute  making  communications  from  patient  to  phy- 
sician privileged  is  not  removed  by  patient  bringing  suit  against  the  city  for 
damages  for  such  injuries. 

Distinguished  in  Becknell  v.  Hosier,  10  Ind.  App.  5,  37  N.  £.  680,  holding 
where  patient  sues  his  physician  for  alleged  malpractice  in  the  treatment  of 
the  patient's  injury,  the  privilege  existing  between  them  is  waived  as  to  all 
matters  connected  with  the  treatment  of  the  injury,  in  which  physician  par- 
ticipated. 
Privileged  oommnnicatons  to  physicians  or  attorneys. 

Cited  in  Carthage  Turnp.  Co.  v.  Andrews,  102  Ind.  138,  62  A.  R.  653,  1  K. 
K  364;  Williams  v.  Johnson,  112  Ind.  273,  13  N.  £.  872;  Pittsburgh,  C.  C. 
A  St.  L.  R.  Co.  V.  O'Conner,  171  Ind.  686,  86  N.  E.  069;  Morris  v.  Morris, 
119  Ind.  341,  21  N.  E.  918,— holding  all  Icnowledge  relating  to  condition  of 
patient,  obtained  by  attending  physician  in  discharge  of  his  duty,  privileged: 
Post  V.  State,  14  Ind.  App.  452,  42  N.  E.  1120,  holding  a  patient  eannot  be 
compelled  to  divulge  communications  between  her  physician  and  herself,  where 
the  physician  could  not  properly  divulge  the  same  over  patient's  objection; 
George  v.  Hurst,  31  Ind.  App.  660,  68  N.  E.  1031,  holding  statements  made  by 
client  to  attorney  privileged. 

Cited  in  note  in  17  A.  S.  R.  669,  on  right  of  physician  to  testify  in  probate 
proceedings. 
Admissions  of  declarations  of  deceased. 

Cited  in  Louisville,  E.  &  St.  L.  R.  Co.  v.  Berry,  2  Ind.  App.  427,  28  K.  K 
714,  holding  in  action  by  father  for  loss  of  services  for  death  of  infant  son 
the  admissions  of  latter  not  admissible  to  defeat  right  of  plaintiff  to  recover; 
Louisville,  E.  ft  St.  L.  Consol.  R.  Co.  v.  Berry,  9  Ind.  App.  63,  36  N.  £.  665, 
holding  in  action  by  father  for  damages  for  death  of  child,  declarations  of 
decedent  cannot  be  considered  as  admissions  binding  on  the  plaintiff  in  aense 
of  admitting  away  plaintiff's  right,  but  such  declarations  may  be  considered 
however  on  the  question  of  contributory  negligence. 
Admissibility  of  declarations  of  deceased  in  action  on  policy. 

Cited  in  reference  note  in  64  A.  S.  R.  722,  on  declarations  of  assured  as  evi- 
dence against  beneficiary. 

Cited  in  notes  in  52  A.  R.  6,  on  prohibition  of  insurance  company  to  intro- 
duce evidence  of  deceased's  statement  to  physician  in  last  sickness  as  to 
previous  ailments;  11  L.RJL(N.S.)  92,  on  admissions  or  statements  by  assured 
outside  of  application  as  evidence  against  beneficiary. 

Distinguished  in  Supreme  Conclave,  K.  D.  v.  O'Connell,  107  Ga.  97,  32  S.  £. 
046;  Taylor  v.  Grand  Lodge,  A.  O.  U.  W.  101  Minn.  72,  118  A.  S.  R.  606,  11 
L.R.A.(N.S.)  92,  111  N.  W.  919,  11  A.  k  E.  Ann.  Gas.  260,  holding  declarations 
and  admissions  of  a  person,  since  deceased,  made  ante  litem  motam,  respecting 
the  date  of  his  birth,  are  admissible  in  evidence  against  beneficiary  in  an  ac- 
tion to  recover  upon  a  mutual  benefit  certificate  issued  to  him  in  his  lifetime 
in  which  action  the  defense  interposed  is  that  a  false  date  of  birth  was  given 
in  the  application  for  membership,  the  basis  for  the  insurance. 
Oonstrnction  of  life  insnrance  contract. 

Cited  in  Western  U.  Tel^.  Co.  ▼.  Moore,  12  Ind.  App.  136.  64  A.  S.  R.  515,. 
39  N.  E.  874,  as  to  contract  being  construed  most  strongly  against  insurer; 
MtDtk  Int.  Go.  ▼.  Strout,  16  Ind.  App.  160,  44  N.  E.  934;  Supreme  Tent,  K.  IL 
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▼.  Volkert,  26  Ind.  App.  627,  57  N.  E.  203;  Farmers'  Mutual  t.  Reser,  4^ 
Ind.  App.  634,  88  N.  E.  349;  Union  L.  Ins.  Co.  v.  Jameson,  31  Ind.  App.  28,. 
67  N.  E.  199, — ^holding  it  should  be  construed  most  strongly  against  the  com- 
pany. 

Cited  in  notes  in  5  L.RJ^.  98,  on  difference  between  policies  of  insurance 
and  certificates  of  benefit  societies;  132  A.  8.  R.  439,  on  "earthquake"  clause 
in  fire  insurance  policies. 
•^As  to  warranties. 

Cited  in  Louisville  Underwriters  y.  Durland,  123  Ind.  644,  7  L.RJL  399,  24 
N.  £.  221;  Supreme  Lodge,  A.  O.  U.  W.  v.  Hutchinson,  6  Ind.  App.  399,  33 
N.  E.  816;  Union  Cent.  L.  Ins.  Co.  v.  Pauly,  8  Ind.  App.  86,  36  N.  E.  190; 
Haughton  v.  JEtnB,  L.  Ins.  Co.  42  Ind.  App.  627,  85  N.  E.  125;  Supreme  Lodge,. 
K.  P.  V.  Edwards,  16  Ind.  App.  624,  41  N.  E.  860,— holding  court  will  con- 
strue as  a  warranty  that  only  which  the  parties  have  plainly  and  unequivocaUy 
declared  to  be  such;  Masons'  Union  L.  Ins.  Asso.  v.  Brockman,  20  Ind.  App» 
206,  60  N.  E.  493,  as  to  their  not  being  favored  by  law. 
Necessity  of  llUng  application  with  complaint  in  action  on  policy. 

Cited  in  Supreme  Lodge,  K.  H.  v.  Wollschlager,  22  Colo.  213,  44  Pac  698^ 
Travelers'  Ins.  Co.  v.  Sheppard,  86  Ga.  761,  12  S.  E.  18;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Hazelett,  106  Ind.  212,  66  A.  R.  192,  4  N.  E.  682;  PhoBnix  Ins.  Co.  v. 
Stark,  120  Ind.  444,  22  N.  E.  413;  Penn  Mut.  L.  Ins.  Co.  v.  Norcross,  163  Ind. 
379,  72  N.  E.  132;  Phenix  Ins.  Co.  v.  Lorenz,  7  Ind.  App.  266,  34  N.  E.  496; 
Knights  Templar  k  M.  Life  Indemnity  Co.  v.  Dubois,  26  Ind.  App.  38,  67  N. 
E.  943;  Phoenix  Acci.  Asso.  v.  Horton,  29  Ind.  App.  198,  64  N.  E.  101, — 
holding  it  unnecessary. 
Interest  of  beneficiary  in  life  insurance. 

Cited  in  Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106  Ind.  693,  7  N.  E.  817,. 
holding  beneficiaries  under  a  certificate  of  membership  issued  by  a  mutual 
benefit  association  cannot  be  changed  by  the  insured  where  the  charter  of  ih» 
association  specifically  provides  how  and  to  whom  the  benefit  shall  be  paid; 
Masons'  Union  L.  Ins.  Co.  v.  Brockman,  20  Ind.  App.  206,  50  N.  B.  493, 
holding  where  an  insurance  policy  is  issued  upon  life  of  one  person  for  the 
benefit  of  another,  and  such  beneficiary  is  named  in  the  policy,  it  becomes  the 
property  of  such  beneficiary  from  time  it  goes  into  force. 

50  AM.  REP.   774,  GLARK  ▼.  VAN  COURT,    100  IND.    US. 
Contracts  of  infants. 

Cited  in  Gillenwaters  v.  Campbell,  142  Ind.  529,  41  N.  E.  1041,  holding  thtfn 
Toidable  and  not  void. 
*  Disaffirmance. 

Cited  in  Rice  v.  Boyer,  108  Ind.  472,  58  A.  R.  53,  9  N.  E.  420,  holding 
infant  may  repudiate  a  contract  respecting  personal  property  during  minority; 
Shipley  v.  Smith,  162  Ind.  626,  70  N.  E.  803,  holding  it  not  necessary  that 
other  party  be  placed  in  statu  quo. 

Cited  in  notes  in  18  A.  S.  R.  691,  on  infant's  obligation  to  restore  consid- 
eration on  disaffirmance;  18  A.  S.  R.  705,  on  necessity  of  knowledge  of  non- 
liability to  infant's  ratification;  18  A.  S.  R.  719,  on  infant's  ratification  by 
miscellaneous  acts;  26  L.R.A.  179,  on  right  of  infant  to  rescind  contract  be> 
fore  consideration  is  returned. 
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Kxceptlons  to  report  of  master  commissioner. 

Cited  in  Bristow  v.  McClelland,  122  Ind.  64,  22  N.  £.  209,  holding  wliere 
the  evidence  before  a  master  commission' r  is  not  in  the  record  an  exoepUon 
to  the  report  raises  no  question  as  to  the  correctness  of  his  finding. 

50  AM.  REnP.   770,  McIiEAN  ▼.  EQUITABIiB  lilFE  ASSUR.   80C.   100 

IND.  1S7. 
Fraud  avoiding  contract. 

Cited  in  Kelly  v.  Chicago,  R.  I.  ft  P.  R.  Co.  138  Iowa,  273,  128  A.  S.  R.  lOS, 
114  N.  W.  536;  Olvey  y.  Jackson,  106  Ind.  286,  4  N.  E.  140,— as  to  when  it 
avoids   contract. 
Release  procured  bj  fraud. 

Cited  in  Home  Ins.  Co.  y.  Howard,  111  Ind.  544,  13  N.  E.  103,  as  to  right 
to  avoid  release  and  retain  consideration. 

Cited  in  reference  notes  in  53  A.  8.  R.  431,  on  setting  aside  compromise  on 
insurance  loss;  100  A.  S.  R.  674,  on  right  to  rescind  or  set  aside  fraudulent 
compromise  of  claim  under  insurance  policy. 

Cited  in  note  in  28  L.R.A.(N.S.)  858,  on  relief  from  mistake  of  law  as  to 
effect  of  instrument. 

—  By  pretense  of  nonliability. 

Cited  in  Rauen  v.  Prudential  Ins.  Co.  120  Iowa,  725,  106  N.  W.  108,  holding 
where  an  insurance  company  procured  from  a  special  administratrix  a  release 
from  liability  on  its  policy  for  a  nominal  consideration,  based  upon  the  repre- 
sentation that  the  company  was  not  in  fact  liable,  it  amounted  to  to  fraud  which 
avoided  the  release. 
Demurrer  to  evidence. 

Cited  in  Lake  Shore  A  M.  S.  R.  Co.  v.  Foster,  104  Ind.  203,  54  A.  R.  319, 
4  N.  E.  20;  North  British  A  M.  Ins.  Co.  v.  Crutchfield,  108  Ind.  518,  0  N.  E. 
458;  Palmer  v.  Chicago,  St.  L.  A  P.  R.  Co.  112  Ind.  250,  14  N.  E.  70;  Milbum 
v.  Phillips,  136  Ind.  680,  34  N.  E.  083;  Tennessee  Coal,  Iron  A  R.  Cd.  v.  Sar- 
gent, 2  Ind.  App.  458,  28  N.  E.  215;  Hartman  v.  Cincinnati,  I.  St.  L.  A  C.  R. 
Co.  4  Ind.  App.  370,  30  X.  E.  030,~holding  it  concedes  the  truth  of  all  the 
facts  which  the  evidence  demurred  to  tends  to  prove,  and  all  such  inferences 
as  can  reasonably  be  drawn  therefrom;  Southern  R.  Co.  v.  Leinart,  107  Tenn. 
635,  64  N.  W.  890,  holding  it  waives  exceptions  to  admissibility  and  compe- 
tency of  evidence;  Allend  v.  Spokane  Falls  A  N.  R.  Co.  21  Wash.  324,  58  Pac 
244,  as  to  what  questions  raised. 
Conclusion  of  fraud  from  unfairness  of  contract. 

Cited  in  Ikerd  v.  Beavers,  106  Ind.  483,  7  N.  E.  326;  Ashmead  v.  Reynolds, 
134  Ind.  130,  30  A.  8.  R.  238,  33  K.  E.  763,— holding  such  conclusion  of  fraud 
may  be  drawn. 

Cited  in  note  in  4  L.R.A.  638,  on  inadequacy  of  consideration  as  evidence  of 
fraud. 
Harmless  error. 

Cited  in  Crawford  v.  Anderson,  120  Ind.  117,  28  N.  E.  314;  Johnson  v. 
Brown,  130  Ind.  534,  28  N.  E.  698, — ^holding  overruling  a  motion  to  strike 
out  a  pleading  is  not  ground  for  a  reversal. 
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Attitude  of  law  toward  the  weak. 

Cited  in  Shirk  v.  Neible,  156  Ind.  66,  83  A.  S.  R.  350,  59  N.  B.  281,  as  to 
it  protecting  the  weak  against  oppression. 

Cited  in  reference  note  in  101  A.  S.  R.  938,  on  compromise  or  release  of 
claim  in  ignorance  of  one's  rights. 

Cited  in  note  in  55  A.  S.  R.  519,  on  ignorance  of  one's  rights  as  ground  for 
relief. 

50   AM.   REP.    783,   EVANSVIIiliE  &  T.   H.   R.   OO.  v.   GRIFFIN,    100 

IND.  221. 
Element  of  duty  In  negligence. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  142  Ind.  476,  40  N.  E.  807; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  143  Ind.  689,  40  N.  K  807;  Daugherty 
V.  Herzog.  145  Ind.  255,  57  A.  S.  R.  204,  32  LJI.A.  837,  44  N.  E.  467,— holdinj? 
action  will  not  lie  unless  defendant  was  under  some  duty  to  plaintiff;  Muncie 
Pulp  Co.  V.  Davis,  162  Ind.  668,  70  N.  E.  876;  Indianapolis  Water  Co.  v.  Harold, 
170  Ind.  170,  83  N.  E.  993;  Louisville  &  N.  R.  Co.  y.  Cronbach,  12  Ind.  App.  666, 
41  N.  E.  15;  Clncago-&  E.  R.  Co.  v.  Lain,  170  Ind.  84,  83  N.  E.  632,— on  elementH 
of  negligence. 
«*  Necessity  of  declaration  showing  duty. 

Cited  in  Indianapolis  v.  Emmelman,  108  Ind.  530,  58  A.  R.  66,  9  N.  E.  155; 
Indianapolis  v.  Crans,  28  Ind.  App.  584,  63  N.  E.  478;  White  t.  Nashville,  C.  k 
St.  L.  R.  Co.  108  Tenn.  739,  70  S.  W.  1030,— holding  declaration  must  show  the 
duty. 
—  Yoluntarily  Incurred  risk. 

Cited  in  Indiana  Natural  Gas  &  Oil  Co.  y.  O'Brien,  160  Ind.  266,  65  N.  E. 
918,  as  to  it  being  a  species  of  contributory  negligence. 
Duty  of  owner  of  premises  to  trespasser  or  mere  licensee. 

Cited  in  Pennsylvania  Co.  v.  O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675,  as 
defining  duty  toward  trespasser;  South  Bend  Iron  Works  ▼.  Larger,  11  Ind.  App. 
367y  39  N.  E.  209,  holding  a  person  entering  a  warehouse  as  a  licensee  merely  and 
falling  down  an  unprotected  elevator  shaft,  has  no  cause  of  action  against  own- 
er of  warehouse;  Paris  v.  Hoberg,  134  Ind.  269,  39  A.  S.  R.  261,  33  N.  E.  1028, 
holding  no  liability  where  plaintiff  entered  premises  on  his  own  business  and 
fell  through  an  elevator  hatch;  Crane  Elevator  Co.  v.  Lippert,  11  0.  C.  A.  521, 
24  U.  S.  App.  176,  63  Fed.  942;  Smith  v.  Day,  86  Fed.  62;  LouUville  k  N.  R.  Co. 
T.  Sides,  129  Ala,  399,  29  So.  798;  Grundel  v.  Union  Iron  Works,  141  Cal.  564,  75 
Pac.  184;  Indianap<^is,  P.  k  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  58  A.  R.  387,  6 
N.  B.  310;  Sisk  v.  Crump,  112  Ind.  504,  2  A.  S.  R.  213,  14  N.  E.  381;  Woodruff 
T.  Bowen,  136  Ind.  431,  22  L.R.A.  198,  34  N.  E.  1113;  Lingenfelter  v.  Baltimore 
k  0.  S.  W.  R.  Co.  154  Ind.  49,  55  N.  E.  1021;  Brooks  v.  Pittsburgh,  C.  C.  k  St. 
L.  R.  Co.  158  Ind.  62,  62  N.  E.  694;  Indiana  R.  Co.  v.  Feirick,  158  Ind.  621,  64  N. 
E.  221;  Baltimore  k  0.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  330,  119  A.  S.  R.  503, 
7  LJR.A.(N.S.)  597,  79  N.  E.  186;  Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v.  Simons,  168 
Ind.  333,  79  N.  E.  911;  Thiele  v.  McManus,  3  Ind.  App.  132,  28  N.  E.  327;  Cleve- 
land, C.  C.  k  St.  L.  R.  Co.  V.  Adair,  12  Ind.  App.  569,  39  N.  E.  672;  Lake  Erie 
k,  W.  R.  Co.  V.  Maus,  22  Ind.  App.  36,  51  N.  E.  735;  Elwood  v.  Addison,  26  Ind. 
App.  28,  59  N.  E.  47;  Manlovs  v.  Cleveland,  C.  0.  k  St.  L.  R.  Co.  29  Ind.  App. 
694,  65  N.  E.  212;  Chicago,  I.  ft  L.  R.  Co.  v.  Martin,  31  Ind.  App.  308,  65  N.  E. 
Am.  Rep.  Vol.  XIX.— 64. 
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591;  Martin  v.  Louisville  &  J.  Bridge  Co.  41  Ind.  App.  493,  84  N.  E.  360;  GUser 
V.  RothscLild,  221  Mo.  180,  22  LJLA.(N.8.)  1046,  120  S.  W.  1,  17  A.  A  E.  Ann. 
Cas.  576;  Barry  v.  Calvary  Cemetery  Asso.  106  Mo.  App.  358,  80  S.  W.  709; 
Qlaser  v.  Rothschild,  106  Mo.  App.  418,  80  S.  W.  332;  Shaw  v.  Goldman,  116 
Mo.  App.  332,  92  S.  W.  165;  McCann  v.  Thilemann,  36  Misc.  145,  72  N.  Y.  Supp. 
1076;  Stem  v.  Miller,  60  Misc.  103,  111  N.  Y.  Supp.  659;  Emry  v.  Roanoke 
Xav.  3i  Water  Power  Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  S.  E.  18,— holding  tres- 
passer or  mere  licensee  cannot  recover  unless  use  of  property  by  owner  was  per 
se  unlawful,  or  unless  the  injuries  were  inflicted  wilfully,  wantonly,  or  through 
gross  negligence  of  owner;  Monroe  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  374^ 
27  LJtA.(N.S.)  193,  66  S.  £.  315,  holding  that  property  owner,  merely  leaving 
excavation  near  path  established  by  public,  is  not  liable  to  one  falling  into  it. 

Cited  in  reference  note  in  1  A.  S.  R.  490,  on  liability  of  landowner  for  is- 
juries  to  persons  coming  on  premises. 

Cited  in  notes  in  87  A.  D.  662,  667,  on  liability  of  owner  of  land  for  injuries 
to  trespassers  and  licensees;  5  LRA.  581,  on  liability  of  owner  of  private  prem- 
itet  for  neglect  to  keep  them  in  repair;  13  L.R.A.(N.S.)  1127,  on  duty  of  owner 
of  land  which  licensees  are  accustomed  to  cross,  to  guard  against  injuries  in 
consequence  of  changes  in  the  conditions;  15  LltA.  459,  460,  on  liability  for 
injuries  sustained  on  private  roads;  26  L.R.A.  693,  on  liability  for  dangerous 
condition  of  private  grounds  lying  open  beside  private  ways. 
Duty  of  owner  of  premises  to  those  there  «pon   Invitation. 

Cited  in  Calvert  v.  Springfield  Electric  Light  &  P.  Co.  231  Ul.  290,  14  LJl^. 
(N.S.)  782,  83  N.  E.  184,  12  A.  &  E.  Ann.  Cat.  423;  John  Spry  Lumber  Co.  v. 
Duggan,  182  111.  218,  54  N.  E.  1002  (affirming  80  III.  App.  394) ;  Indiana,  B.  &  W. 
R.  Co.  V.  Bamhart,  115  Ind.  399,  16  N.  E.  121;  Howe  v.  Ohmart,  7  Ind.  App.  32, 
33  N.  E.  466;  Lepnick  v.  Gaddis,  72  Miss.  200,  48  A.  S.  R.  547,  26  L.R.A.  686, 
16  So.  213;  Matthews  ft  Seaboard  Air  Line  R.  Co.  67  S.  C.  499,  65  Llt^.  286,  46 
S.  E.  335, — holding  owner  of  property  is  held  to  ordinary  care  to  avoid  injury 
to  one  who  enters  his  premises  by  invitation  express  or  implied;  Bright  v.  Bai- 
nett  &  R.  Co.  88  Wis.  299,  26  L.R.A.  524,  60  N.  W.  418,  holding  defendant  lia- 
ble on  account  of  its  implied  invitation  to  use  its  defective  staging. 

Cited  in  reference  note  in  15  A.  S.  R.  374,  on  liability  of  owner  of  premises  for 
injury  to  persons  lawfully  thereon. 
Allegation  of  want  of  contributory  negligence. 

'  Cited  in  Decatur  v.  Stoops,  21  Ind.  App.  397.  52  N.  E.  623,  holding  allegation 
in  action  against  city  for  injury  caused  by  defective  street  that  plaintiff  wms 
driving  in  a  slow  and  quiet  manner,  and  did  not  know  defect  was  there  suffi- 
cient allegation  of  care  on  part  of  plaintiff. 

50  AM.  REP.    786.   FULLER  v.   CURTIS,    100   IND.   2$7. 
Remote  damages. 

Cited  in  Lowe  v.  Turpie,  147  Ind.  652,  37  L.R.A.  233,  44  N.  E.  25,  holding  remote 
or  speculative  damages  not  recoverable;  Stewart  v.  Strong,  20  Ind.  App.  44,  50 
N.  E.  95,  holding  in  action  for  wrongful  employment  of  plaintiff's  minor  daugh- 
ter damages  for  seduction  are  too  remote  to  be  recovered;  Kellogg  v.  Malick^ 
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125  Wis.  239,  103  N.  W.  1116,  4  A.  &  E.  Ann.  Cas.  893,.  holding  speculative 
profits  too  remote. 

Cited  in  notes  in  62  A.  R.  161,  on  incompetency  of  speculative  profits  as  dani- 
agesj  60  A.  R.  488,  on  loss  of  profits  as  damages. 

—  Breach  of  contract  Involving  loss  of  crops. 

Cited  in  Macy  v.  Peach,  2  Kan.  App.  575,  44  Pac.  687,  holding  where  one  em- 
ployed for  a  term  of  months  as  a  farm  hand  abandons  his  employer  before  end 
i>f  term,  the  damages  sustained  by  employer  in  loss  of  crop  are  too  remote  to 
be  recovered  in  an  action  for  a  violation  of  such  contract;  Hayes  v.  Cooley,  13 
N.  D.  204,  100  N.  W.  250,  holding,  in  an  action  for  damages  for  breach  of  a 
contrapt  to  thresh  grain,  which  is  not  entered  into  under  special  or  exceptional 
circumstances  that  it  may  be  reasonably  inferred  that  other  than  the  ordinary 
liability  was  contemplated  by  the  parties,  the  loss  of  grain  by  exposure  to 
8torm  is  a  remote  and  not  proximate  cause  of  breach,  and  will  not  sustain  a 
recovery. 

Cited  in  note  in  6  E.  R.  C.  624,  on  measure  of  damages  recoverable  on  breach 
of  a  contract. 

—  Duty  to  keep  down  damages. 

Cited  in  Niagara  Falls  Paper  Co.  v.  Lee,  20  App.  Div.  217,  47  N.  Y.  Supp.  1, 
holding  the  law  imposes  upon  a  party,  subjected  to  an  injury  by  breach  of  con- 
tract by  the  other  party,  the  active  duty  of  using  reasonable  exertions  to  make 
the  injury  as  light  as  possible,  and,  it  seems,  of  showing  with  certainty  the 
damages  resulting  therefrom,  and  of  not  leaving  them  to  speculation  or  con- 
jecture. 

Coanterclalm. 

Cited  in  Mills  v.  Rosenbaum,  103  Ind.  152,  2  N.  E.  313,  holding  when  the  facts 
averred  in  an  answer  present  a  counter-claim,  the  fact  that  it  is  not  formally 
pleaded  as  such  is  not  material. 
Wben  custodian  of  personal  property  treated  as  owner. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Auer,  106  Ind.  219,  55  A.  R.  734, 
6  N.  E.  330,  holding  when  one  is  in  possession  of  property  under  such  an  ar- 
rangement that  he  is  accountable  for  it,  or  for  any  injury  to  it,  such  person  is 
treated  as  the  owner,  and  may  sue  to  recover  for  any  loss  or  injury  done  such 
property  while  it  is  in  his  possession. 

50  AM.  RGP.  788,  HUMPHRIES  v.  DAVIS,  100  IND.  S74. 
Descents  to  or  from  adopted  child. 

Cited  in  Paul  v.  Davis,  100  Ind.  422;  Humphries  v.  Davis,  100  Ind.  369,-- 
holding  an  adoptive  father  inherits  from  a  deceased  adopted  child  land  inher- 
ited from  its  adoptive  mother  in  preference  to  the  natural  mother,  and  the  in- 
heritance vests  in  the  adoptive  father  the  rights  of  an  heir;  Davis  v.  Fogle,  124 
Ind.  41,  7  L.RJ^.  485,  23  N.  E.  860,  holding  the  adoption  of  a  child  under  a  stat- 
ute does  not  operate  to  revoke  an  antecedent  will  of  the  adopting  father,  al- 
though he  has  made  no  provision  by  the  will  or  otherwise  for  such  adopted 
child:  Markover  v.  Krauss,  132  Ind.  294,  17  L.R.A.  806,  31  N.  £.  1047,  holding 
ckild  jointly  adopted  inherits  any  estate  of  husband,  who  survived  wife  and 
remarried,  subject  to  life  estate  of  second  wife;  Keith  v.  Ault,  144  Ind.  62€,  43 
N.  E.  924,  holding  an  adopted  child  of  a  deceased  husband  but  not  of  toe  wife 
is  not  entitled  to  the  protection  of  the  statute  providing  that  if  a  widow  mar- 
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Tj  a  second  time  and  there  be  a  child  alive  by  such  marriage  the  widow  cannot 
alienate  such  land;  New  York  L.  Ins.  &  T.  Co.  v.  Vide,  161  N.  Y.  11,  76  A.  S.  R. 
238,  55  N.  E.  311,  holding  status  of  an  adopted  child  acquired  by  law  of  adoption 
is  by  comity  recognized  in  every  other  jurisdiction  where  such  status  becomes 
material  in  determining  the  right  to  take  property  by  will  or  inheritance;  firay 
V.  Miles,  23  Ind.  App.  432,  54  N.  E.  446;  Power  v.  Hafley,  85  Ky.  671,  4  S.  W. 
683;  Virgin  v.  Marwick,  97  Me,  578,  55  Atl.  520;  Lichter  v.  Thiers,  139  Wis. 
481,  121  N.  W.  153;  Ferguson  v.  Herr,  64  Neb.  649,  90  N.  W.  625,— holding  where 
the  statute  authorizes  a  full  and  complete  adoption,  the  child  adopted  thereunder 
acquirefl  all  the  legal  rights  and  capacities  including  that  of  inheritance,  of  a 
natural  child,  and  is  under  lame  duties. 

Cited  in  notes  in  39  A.  S.  R.  229,  on  heirs  of  adopted  child  dying  intestate 
and  withoiit  wife  or  descendants;  118  A.  S.  R.  687,  on  right  of  adopted  child 
to  inherit  from  natural  parent;  109  A.  S.  R.  675,  on  effect  of  adoption  on  kin- 
dred of  persons  adopting;  109  A.  S.  R.  676;  17  L.R.A.  437, — on  inheritance  from 
an  adopted  child. 
Judgment  ordering  adoption  of  child. 

Cited  in  Brown  y.  Brown,  101  Ind.  340,  holding  a  judgment  of  a  court  of  com- 
petent jurisdiction  (Mrdering  the  adoption  of  a  child,  fixes  its  status,  is  conclus- 
ive, and  cannot  be  coUaterally  attacked. 
Constmctlon  of  atatntea. 

Cited  in  Crawfordsville  A  S.  W.  Tump.  Co.  v.  Fletcher,  104  Ind.  97,  2  N.  B. 
243,  holding  courts  will  look  to  purpose  intended  to  be  accomplished  and  the 
evil  to  be  remedied;  Lake  Shore  &  M  S.  R.  Co.  v.  Cincinnati,  W.  &  M.  R.  Co.  116 
Ind.  578,  19  N.  £.  440,  holding  when  possible  statute  should  be  construed  so  as 
to  give  them  a  reasonable,  just  and  beneficial  effect;  Middleton  v.  Greeson,  106 
Ind.  18,  5  N.  E.  755,  holding  object  of  legislature  should  be  kept  in  view;  Rod- 
man V.  Reynolds,  114  Ind.  148,  16  N.  E.  516,  holding  courts  always  endeavor  to 
construe  a  statute  so  as  to  make  it  an  fnstrument  of  justice;  Wheatley  ▼.  Ro* 
mack,  124  Ind.  430,  24  N.  E.  1050;  State  Tax  Comrs.  v.  HoUiday,  150  Ind.  216. 
42  L.R.A.  826,  49  N.  E.  14,— holding  court  should  look  to  letter  of  statute,  to 
it  as  a  whole,  to  the  circumstances  under  which  it  was  enacted,  to  the  old  law, 
if  any,  to  the  mischief  to  be  remedied,  to  other  statutes,  to  the  rules  of  common 
law  and  condition  of  affairs  when  the  statute  was  enacted;  Elliott  v.  Brazil 
Block  Coal  Co.  25  Ind.  App.  592,  58  N.  E.  736,  holding  statutes  in  pari  materia 
roust  be  construed  together;  W>stem  U.  Teleg.  Co.  v.  McDaniel,  103  Ind.  294, 
2  N.  E.  709;  SUte  ▼.  Boswell,  104  Ind.  541,  4  N.  E.  675;  Robertson  v.  State,  109 
Ind.  79,  10  N.  E.  582;  Lutz  v.  Crawfordsville,  109  Ind.  466,  10  N.  E.  411;  State 
ex  rel.  MacKenzie  v.  Casteel,  110  Ind.  174,  11  N.  E.  219;  Robinson  v.  Rippey,  111 
Ind.  112,  12  N.  E.  141;  Bradley  v.  Thixton,  117  Ind.  255,  19  N.  E.  335;  Rushville 
Gas  Co.  V.  Rushville,  121  Ind.  206,  16  A.  S.  R.  388,  6  L.R.A.  315,  23  N.  E.  72: 
Hyland  v.  Brazil  Block  Coal  Co.  128  Ind.  335,  26  N.  E.  672;  State  ex  rel.  Jett  v. 
Ives,  167  Ind.  213,  78  N.  E.  225;  CampbeU  v.  State,  171  Ind.  702,  87  N.  E.  212; 
Ensley  v.  State,  172  Ind.  198,  88  N.  E.  62;  Cahill  v.  Stote,  86  Ind.  App.  507. 
76  N.  E.  182;  Morin  v.  Hollidny,  39  Ind.  App.  201*,  77  N.  E.  861;  Hockaday  v. 
Lynn,  200  Mo.  456,  118  A.  8.  R.  672,  8  L.R.A.(N.S.)  117,  98  S.  W.  585,  9  A.  & 
E.  Ann.  Caa.  775;  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  1,  116  S.  W. 
902;  Olaser  v.  Rothschild,  221  Mo.  180,  22  L.R.A.(N.S.)  1046,  120  S.  W.  1,  17  A. 
&  E.  Ann.  Cas.  576;  Keeney  v.  ^fcVoy,  206  Mo.  42,  103  S.  W.  946,— holding  stat- 
ute not  to  be  construed  as  if  it  stood  solitary  and  alone;  Strottman  v.  St.  Louis, 
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T.  M.  &  S.  R.  Co.  211  Mo.  227,  109  S.  W.  769  (dissenting  opinion),  as  to  how 
construed. 

50  AM.  REP.   708,  ATLAS  ENGINE  WORKS  v.  RANDALL,    100   IND. 

208. 
Assumption  of  risk  of  employment. 

Cited  in  Griffin  v.  Ohio  &  M.  R.  Co.  124  Ind.  326,  24  N.  E.  888,  holding  servant 
assumes  the  usual  risks  and  perils  of  the  service;  Jenney  Electric  Light  &  P. 
Co.  T.  Murphy,  115  Ind.  566,  18  N.  E.  30;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Woodward,  9  Ind.  App.  169,  36  N.  E.  442, — ^holding  servant  does  not  assume  risk 
of  latent  defect;  Willingham  v.  Rockdale  Oil  &  Fertilizer  Co.  101  Ga.  713,  29 
S.  E.  30;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Vin- 
cennes  Water  Supply  Co.  v.  White,  124  Ind.  376,  24  N.  E.  747 ;  Brazil  Block  Coal 
Co.  V.  Hoodlet,  129  Ind.  327,  27  N.  E.  741;  Evansville  &  R.  R.  Co.  v.  Henderson, 
184  Ind.  636,  33  N.  E.  1021;  Romona  Oolitic  Stone  Co.  v.  Phillips,  11  Ind.  App. 
118,  39  N.  E.  96;  Linton  Coal  &  Min,  Co.  v.  Persons,  15  Ind.  App.  69,  43  N.  E. 
651, — holding  a  servant  assumes  such  risks  as  from  the  nature  of  the  business 
as  ordinarily  conducted,  he  must  have  known,  and  those  risks  which  the  exer- 
cise of  his  opportunities  for  inspection  would  have  disclosed  to  him;  Buehner 
Chair  Co.  v.  Feulner,  28  Ind.  App.  479,  63  N.  E.  239,  as  to  assumption  of  risk; 
Evansville  Gas  &  Electric  Light  Co.  y.  Raley,  38  Ind.  App.  342  (dissenting  opin- 
ion), as  to  when  servant  does  not  assume  risk;  Haley  v.  Case,  142  Mass.  316, 
7  N.  E.  877,  holding  where  master  undertakes  to  direct  specifically  the  perform- 
ance of  work  in  a  particular  manner  servant  is  justified  in  relying  on  care  of  em- 
ployer; Hoyle  V.  Excelsior  Steam  Laundry  Co.  95  Ga.  34,  21  S.  E.  1001;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Buck,  116  Ind.  566,  9  A.  S.  R.  883,  2  L.R.A.  520,  19  N. 
E.  453;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Welsh,  17  Ind.  App.  505,  47  N.  E.  182; 
Hanson  v.  Hammell,  107  Iowa,  171,  77  N.  W.  839;  Consolidated  Stone  Co.  v. 
Redmon,  23  Ind.  App.  319,  55  N.  E.  454;  Schliermann  v.  Hammond  Typewriter 
Co.  11  Misc.  546,  32  N.  Y.  Supp.  748;  Watts  v.  Hart,  7  Wash.  178,  34  Pac.  423; 
Stewart  v.  Ohio  River  R.  Co.  40  W.  Va.  188,  20  S.  E.  922,— holding  servant  as- 
sumes the  patent  risks. 
—  By  minor,  or  Inexperienced  or  ignorant  person. 

ated  in  Bohn  Mfg.  Co.  v.  Erickson,  5  C.  C.  A.  341,  12  U.  S.  App.  260,  55  Fed. 
943;  Cudahy  Packing  Co.  v.  Marcan,  54  LJLA.  258,  45  C.  C.  A.  515,  106  Fed. 
645;  St.  Louis  Cordage  Co.  v.  Miller,  63  LJl.A.  551,  61  C.  C.  A.  477,  126  Fed. 
495;  Glenmont  Lumber  Co.  v.  Roy,  61  C.  C.  A.  506,  126  Fed.  524,— holding  minor 
assumes  risks  he  knows  and  appreciates  the  same  as  an  adult;  Indiana,  B.  &  W. 
R.  Co.  V.  Dailey,  110  Ind.  75,  10  N.  E.  631,  holding  complaint  must  allege  want 
of  knowledge  by  servant  of  defect;  Romona  Oolitic  Stone  Co.  v.  Johnson,  6  Ind. 
App.  550,  33  N.  E.  1000;  Gaar,  S.  &  Co.  v.  Wilson,  21  Ind.  App.  91,  51  N.  E. 
502, — as  to  necessity  of  complaint  by  injured  servant  alleging  want  of  knowledge 
of  defect;  Fletcher  Bros.  Co.  v.  Hyde,  36  Ind.  App.  96,  75  N.  E.  9,— holding  a 
master  who,  knowing  the  servant  to  be  ignorant  of  the  dangers  of  the  employ- 
ment assures  such  servant  of  safety,  is  liable  to  servant  for  injuries  therein  re- 
ceived; Shadford  v.  Ann  Arbor  Street  R.  Co.  121  Mich.  224,  80  N.  W.  30,  hold- 
ing where  there  is  testimony  that  the  servant  was  unfamiliar  with  appliance 
furnished  for  his  use,  and  he  was  assured  of  its  safety  by  his  foi^man,  it  be- 
comes a  question  of  fact  whether  he  should  have  known  the  danger,  and  cannot 
be  held  as  a  matter  of  law,  to  have  assumed  the  risk;  Michael  v.  Stanley,  75 
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Md.  464,  23  Ail.  1094,  holdiog  that  boy  of  ei^teen  assumed  risk  of  getting  hand 
cut  in  defective  saw. 

Cited  in  note  in  44  L.RJL  73,  on  constructiye  knowledge  of  minor  aerrants  as 
affecting  master's  duty  to  warn  as  to  oiling  and  cleaning  machinery  in  motion. 

—  Liability  of  master  for  negligence  of  fellow  seryant. 

Cited  in  Taylor  v.  Evansvnlle  Jt  T.  BL  R.  Co.  121  Ind.  124,  16  A.  S.  R.  372,  $ 
L.K.A.  584,  22  N.  £.  876,  holding  master  not  liable. 
Contrlbatory  negligence  by  serrant. 

Cited  in  Indiana  Car  Co.  \.  Parker,  100  Ind.  181,  holding  servant  cannot,  as  a 
matter  of  law,  be  deemed  guilty  of  contributory  negligence  because  he  changes 
from  one  part  of  the  machinery  to  another  in  obedience  to  the  directions  of  the 
agent  set  over  him  by  master. 

Cited  in  notes  in  55  A.  R.  177,  on  contributory  negligence  of  employee  in 
obeying  master's  command;  17  I^R.A.  608,  on  effect  of  reliance  upon  orders  on 
contributory  negligence  of  employee;   41   L.R.A.   128,  on  comparison  of  obliga- 
tions of  master  and  servant  as  to  inspection. 
•—By  minors  and  Immatare  serrants. 

Cited  in  Spencer  v.  Ohio  ft  M.  R.  Co.  130  Ind.  181,  29  N.  £.  915,  holding  an 
unexperienced  servant  employed  in  cleaning  a  locomotive  who  gets  under  it  for 
that  purpose  without  first  notifying  the  person  in  charge  of  it  of  his  intention 
is  i^ilty  of  contributory  negligence;  Keller  v.  Gaskill,  9  Ind.  App.  670,  36  N.  E. 
303,  holding  youth  of  seventeen  years  must  exercise  reasonable  care  according 
to  his  capacity;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams,  105  Ind.  151,  5  N.  E. 
187;  Levey  v.  Bigelow,  6  Ind.  App.  677,  34  N.  E.  128;  Louisville,  £.  &  St.  L. 
Consol.  R.  Co.  V.  Berry,  9  Ind.  App.  63,  35  N.  E.  565;  Morewood  Ca  v.  Smith, 
25  Ind.  App.  264,  57  N.  E.  199, — holding  contributory  negligence  on  part  of  minor 
will  defeat  his  recovery. 
Daty  of  master  to  warn  servant. 

Cited  in  Hawkins  v.  Johnson,  105  Ind.  29,  55  A.  R.  169,  4  N.  E.  172,  holding 
duty  of  master  to  inform  employee  of  increased  danger  created  by  him  by  rea- 
son of  change  in  machinery;  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v.  Long,  112  Ind. 
166,  13  N.  £.  659,  holding  servant  has  a  right  to  rely  on  the  fact,  when  placed 
in  a  situation  of  danger,  where  engrossing  duties  are  required  of  him,  that  em- 
ployer will  not,  without  proper  warning,  subject  him  to  other  perils  unknown 
to  servant,  and  from  which  the  work  exacted  necessarily  distracts  his  attention; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Galloway,  137  111.  App.  296;  Brazil  Block  Coal  Co. 
v.  Young,  117  Ind.  520,  20  N.  E.  423;  Evansville  ft  R.  R.  Co.  v.  Marraux,  134 
Ind.  571,  33  N.  E.  345;  Stewart  v.  Patrick,  5  Ind.  App.  50,  30  N.  E.  814;  Repub- 
lic Iron  ft  Steel  Co.  v.  Ohler,  161  Ind.  393,  68  N.  C.  901,— holding  master  must 
not  expose  inexperienced  servant,  whom  he  requires  to  perform  dangerous  serv- 
ices to  such  danger  without  giving  him  warning  thereof;  Stewart  v.  Patrick, 
5  Ind.  App.  50,  30  N.  E.  814,  as  to  duty  of  master  to  warn  inexperienced  minor 
of  dangers;  Olson  v.  St.  Paul,  M.  ft  R.  Co.  38  Minn.  117,  35  N.  W.  866,  as  to 
duty  of  master  to  warn  servant  of  risks  not  known  to  him;  Bowers  v.  Star  Log- 
ging Co.  41  Or.  301,  68  Pac.  516;  Michael  v.  Roanoke  Mach.  Works,  90  Va.  492, 
44  A.  S.  R.  927,  19  S.  E.  261,— holding  where  servant  is  ordered  to  do  work  of 
a  different  character  it  is  duty  of  master  to  give  him  warning  of  perils  unknown 
to  him. 

Cited  in  notes  in  1  A.  S.  R.  549,  on  master's  duty  to  warn  servant  employed 
in  dangerous  work;  1  L.R.A.  174,  on  master's  duty  to  warn  servant  of  danger; 
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4  LJl^.  851,  on  duty  of  master  to  warn  employees  of  danger  where  it  is  ap- 
parent; 12  L.R.A.  344,  on  duty  of  master  to  disclose  to  servant  dangers  of  serv- 
ice; 44  L.R.A.  81,  on  what  instruction  and  warning  is  sufficient  in  case  of  adult 
servants;  4^L.R.A.  87,  on  master's  duty  of  instructions  considered  with  refer- 
ence to  doctrine  of  common  employment;  44  L.R.A.  53,  on  master's  duty  as  to 
instructing  and  warning  servant  where  knowledge  is  imputed  to  the  latter; 
54  L.R^.  97^  98,  on  nondelegability  of  master's  duty  to  impart  information  as  to 
permanent  dangers  normally  incident  to  the  work  at  the  time  it  is  entered  upon; 
26  L.R.A.(N.S.)  628,  630,  on  delegability  of  master's  duty  to  instruct  or  warn 
^rvants;  39  L.  ed.  U.  S.  456,  on  master's  duty  and  liability  as  to  warning  serv- 
ants. 
Fellow  serrants  or  ylce  principals. 

Cited  in  Capper  T.  Louisville,  E.  &  St.  L.  R.  Co.  103  Ind.  305,  2  N.  E.  749; 
Krueger  v.  Louisville,  N.  A.  &  C.  R.  Co.  Ill  Ind.  51,  11  N.  E.  957,— holding  where 
iiuperior  servant  is  charged  with  performance  of  master's  duties  master  Kable 
for  his  negligence;  Cincinnati,  H.  &  D.  R.  Co.  v.  McMullen,  117  Ind.  439,  10 
A.  S.  R.  67,  20  N.  E.  287,  holding  car  inspector  not  fellow  servant  of  brakeman 
and  conductor;  Keller  v.  Gaskill,  20  Ind.  App.  502,  50  N.  E.  363;  Brazil  Block 
Coal  Co.  V.  Gaffney,  119  Ind.  455,  12  A.  S.  R.  422,  4  L.R.A.  850,  21  N.  E.  1102,— 
as  to  who  are  fellow  servants;  Nail  v.  Louisville,  N.  A.  &  C.  R.  Co.  129  Ind. 
260,  28  N.  E.  183,  holding  whether  in  a  given  case  one  is  acting  as  the  representa- 
tive of  the  master,  or  merely  as  a  coemployee  with  others  employed  by  the  same 
master,  depends  upon  the  character  of  the  duties  imposed  upon  him  and  which 
he  is  performing  at  the  time  and  not  upon  his  rank  or  title;  St.  I^ouis  &  S.  F. 
R.  Co.  v.  Weaver,  35  Kan.  412,  57  A.  R.  176,  11  Pac.  408,  holding  section  fore- 
man and  engineer  on  locomotive  not  fellow  servants. 

Cited  in  notes  in  75  A.  S.  R.  595,  on  persons  performing  master's  duties  as 
vice  principals;  54  L.R.A.  38,  on  vice  principalship  as  determined  with  reference 
to  the  character  of  the  act  which  caused  the  injury. 
Duty  of  master  to  furnish  employee  safe  place  to  work. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright,  115  Ind.  378,  7  A.  S.  R.  432, 

16  N.  E.  145,  holding  it  the  duty  of  master. 

50  AM.  REP.   805.   HARRISON  v.  WRIGHT,    100   IND.   515. 
What  are  checks. 

Cited  in  Exchange  Bank  v.  Sutton  Bank,  78  Md.  577,  23  L.RA.  173,  28  Atl. 
563,  holding  an  instrument,  headed  with  the  name  of  a  bank  and  a  date,  and 
over  the  signature  of  the  cashier,  drawn  upon  a  firm  engaged  in  the  banking 
business,  and  directing  the  payment  to  the  order  of  the  person  named,  of  a 
specified  sum  of  money,  which  is  at  time  on  deposit  with  the  drawee,  without 
designating  a  future  day  of  payment,  is  a  check. 
Check  or  draft  as  assignment  of  fund  on  which  drawn. 

Cited  in  Fourth  Street  Nat.  Bank  v.  Yardley,  165  U.  S.  634,  41  L.  ed.  855, 

17  Sup.  Ct.  Rep.  439;  Pullen  v.  Placer  County  Bank,  138  Cal.  169,  94  A.  S.  R. 
19,  71  Pac.  83;  Donohoe-Kelly  Bkg.  Co.  v.  Southern  P.  Co.  138  Cal.  183,  94  A. 
S.  R.  28,  71  Pac.  93;  Meridian  Nat.  Bank  v.  Hauser,  145  Tnd.  496,  42  N.  E.  753; 
Offutt  v.  Rucker,  2  Ind.  App.  350,  27  N.  E.  589;  Jacobs  v.  Jolley,  29  Ind.  App. 
25,  62  N.  E.  1028, — holding  check  does  not  operate  as  an  assignment  of  funds  on 
deposit;  Clark  v.  Toronto  Bank,  72  Kan.  1,  115  A.  S.  R.  173,  2  L.R.A.(N.S.)  83, 
S2  Pac.  582,  holding  ordinarily  the  issuance  of  a  bank  draft  does  not,  prior  to  its 
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acceptance,  operate  as  an  assignment  of  a  part  of  the  fund  against  whidi  it  is 
drawn;  Harlen  T.  Gladding,  McB.  &  Co.  7  CaL  App.  49,  93  Pac.  400,  holding  that 
instrument  directing  payment  of  certain  sum  from  proceeds  of  sale,  is  <^er  and 
equitable  assignment  of  fund.  •* 

Cited  in  reference  note  in  78  A.  S.  R.  296,  on  bank  cashier's  check  drawn  on 
bank  in  other  state  as  assignment  of  fund. 
UabiUty  of  bank  on  certified  check. 

Cited  in  notes  in  19  A.  S.  R.  610,  as  to  whether  check  is  an  assignment  of  the 
fund;  10  LJtA.(N.S.)  929,  on  right  of  preference  for  money  paid  to  insolvent 
bank  for  draft;  10  E.  R.  C.  425,  on  bank  check  as  equitable  assignment  of  de- 
posit; 23  L.RJL  174,  on  nature  of  drafts  by  one  bank  on  another. 

Cited  in  note  in  89  A.  D.  442,  on  bank*8  liability  on  certified  checks. 
Check  as  payment. 

Cited  in  Bom  v.  First  Nat.  Bank,  123  Ind.  78,  18  A.  S.  R.  312,  7  LJLA.  442, 
24  N.  £.  173,  holding  one  taking  a  certified  check  in  the  ordinary  course  of  busi- 
ness does  not  assume  the  risk  of  the  solvency  of  the  bank  upon  which  it  is 
drawn,  and  there  is  no  release  of  the  drawer  in  the  absence  of  an  express  or 
implied  agreement  to  that  eflfect;  Burrows  v.  State,  137  Ind.  474,  45  A.  S.  R. 
210,  37  N.  E.  271,  holding  giving  of  check  is  not  payment  until  money  is  re- 
i^eived  on  it,  or  the  check  is  accepted  by  bank  at  which  it  is  made  payable. 
Relation  between  bank  and  depositors. 

Cited  in  Glaxe  v.  Citizens'  Nat.  Bank,  116  Ind.  492,  18  N.  E.  450;  Union  Nat. 
Bank  v.  Citizens'  Bank,  153  Ind.  44,  54  N.  E.  97;  Hamilton  v.  Toner,  17  Ind. 
App.  389,  46  N.  E.  921,— holding  they  stand  in  relation  of  debtor  and  creditor; 
Union  Sav.  Bank  &  T.  Co.  v.  Indianapolis  Lounge  Co.  20  Ind.  App.  325,  47  N.  £. 
846,  holding  a  bank  and  a  general  depositor  stand  in  the  relation  of  debtor 
and  creditor,  and  a  general  assignment  for  the  benefit  of  creditors  by  such  de- 
positors does  not  transfer  to  assignee  the  possession  of  the  identical  money  de- 
posited; Second  Nat.  Bank  v.  Gibboney,  43  Ind.  App.  492,  87  N.  K  1064,  hold- 
ing that  acceptance  of  check  by  bank  and  crediting  amount  to  payee  creates  re- 
lation of  debtor  and  creditor. 

Cited  in  note  in  9  L.R.A.  109,  on  relation  between  depositor  and  bank. 
Rights  of  holder  of  check. 

Cited  in  Sutton  v.  Baldwin,  146  Ind.  361,  45  N.  E.  518,  holding  it  an  obliga- 
tion to  pay  money  and  suit  may  be  brought  upon  it. 
Right  of  holder  of  bank  check  to  maintain  action  against  bank. 

Cited  in  Boettcher  v.  Colorado  Nat.  Bank,  15  Colo.  16,  24  Pac  582;  Roney  v. 
Dunleary,  39  Ind.  App.  108,  79  N.  E.  398;  Cincinnati,  H.  &  D.  R.  Co.  ▼.  Metro- 
politan Nat.  Bank,  54  Ohio  St.  60,  56  A.  S.  R.  700,  31  L.RA.  653,  42  N.  R  700,— 
holding  an  action  cannot  be  maintained  against  a  bank  by  the  holder  of  a  cheek 
for  refusal  to  pay  it  unless  the  check  has  been  accepted,  although  there  stands 
to  the  credit  of  the  drawer  on  the  books  of  the  bank  a  sum  more  than  suffi- 
cient to  meet  the  check. 

Cited  in  note  in  96  A.  D.  133,  on  right  of  holder  of  check  to  sue. 
Rights  of  action  on  contract  for  benefit  of  third  party. 

ated  in  Waterman  v.  Morgan,  114  Ind.  237,  16  N.  E.  590;  Case  v.  ElHs,  4  Ind. 
App.  224,  30  N.  £.  907,— holding  it  may  be  enforced  in  name  of  third  party; 
McCoy  T.  McCoy,  82  Ind.  App.  38,  102  A.  S.  R.  223,  69  N.  E.  193,  holding  in  an 
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action  on  a  contract  by  a  third  party  who  was  a  beneficiary  thereunder,  it  \» 
not  necessary  that  the  complaint  aver  that  some  consideration  moved  from 
such  third  party  to  the  original  contracting  parties,  or  one  of  them. 

Cited  in  note  in  25  L.R.A.  266,  on  necessity  of  third  person's  assent  to  and 
knowledge  of  contract  for  his  benefit  to  enable  him  to  sue  thereon. 

50   AM.  REP.    880,   BAUMGARTNER  T.   HASTY,    100   IND.    575. 
Municipal  corporations,  powers  of. 

Cited  in  Walker  v.  Jameson,  140  Ind.  591,  49  A.  S.  R.  222,  28  L.R.A.  679,  37 
N.  £.  402,  holding  city  had  power  to  prohibit  unlicensed  peersons  from  hauling 
garbage;  Walker  v.  Towle,  156  Ind.  639,  53  LJLA.  749,  59  N.  E.  20,  holding 
they  have  power  to  pass  an  ordinance  requiring  dogs  to  be  muzzled  and  requir- 
ing marshall  to  shoot  those  not  muzzled;  Shea  v.  Muncie,  148  Ind.  14,  46  N.  E. 
138;  Greencastlo  v.  Thompson,  168  Ind.  493,  81  N.  E.  497,—holding  under  gen- 
eral power  to  municipalities  to  regulate  the  liquor  traffic,  they  may  exclude 
such  traffic  from  residence  districts;  Ellinwood  y.  Reedsburg,  91  Wis.  131,  64 
N.  W.  885,  holding  a  city  having  the  usual  powers  in  respect  to  police  regula- 
tions, the  preservation  of  the  public  health,  and  the  general  welfare,  has  author- 
ity thereunder  to  construct  waterworks  and  an  electric  lighting  plant. 

—  As  to  nuisances. 

Cited  in  Glucose  Ref.  Co.  ▼.  Chicago,  138  Fed.  209,  holding  city  had  power  to 
declare  dense  smoke  from  chimney,  smoke  stack  of  any  boat  or  locomotive  to 
be  a  nuisance;  Coverdale  v.  Edwards,  155  Ind.  374,  58  N.  E.  495,  as  to  right  of 
municipalities  to  summarily  abate  a  nuisance;  Miller  v.  Syracuse,  168  Ind.  230, 
120  A.  S.  R.  366,  8  LJl.A.(N.S.)  471,  80  N.  E.  411,  holding  under  a  general  grant 
to  a  municipal  corporation  to  define  what  are  nuisances,  it  may  include  nuisances 
per  se  and  also  things  which  may  be  nuisances  but  about  which  honest  differ- 
ences of  opinion  may  be  held;  Bowers  v.  Indianapolis,  169  Ind.  105,  81  N.  K. 
1097,  13  A.  &  E.  Ann.  Cas.  1198,  holding  city  had  power  to  declare  to  be  public 
nuisances,  those  things  not  crimes  or  nuisances  per  se  which  may  reasonably  be 
considered  as  constituting  a  public  nuisance;  Evansville  v.  Miller,  146  Ind.  613,. 
38  L.RA.  161,  45  N.  E.  1054;  Rushville  Natural  Gas  Co.  v.  Morristown,  30  Ind. 
App.  455,  66  N.  E.  179, — ^holding  municipality  has  no  power  to  declare  and  treat 
as  a  nuisance  that  which  cannot  be  one;  Sprigg  v.  Garrett  Park,  89  Md.  406,  43 
Atl.  813,  holding  town  had  authority  to  prohibit  cesspools;  Wood  v.  Hinton,. 
47  W.  Va.  645,  34  S.  E.  824,  holding  they  have  power  to  abate  a  nuisance  and 
are  not  liable  in  damages  therefor. 

Cited  in  notes  in  36  L.R.A.  596,  597,  on  extent  of  municipal  power  to  define  nui- 
sances; 36  L.R.A.  602,  on  extent  of  municipal  power  to  prevent  or  abate  nui- 
sances; 36  L.RA.  606,  on  extent  of  power  of  municipality  to  take  or  destroy  prop- 
erty in  preventing  or  abating  nuisances;  36  L.R.A.  613,  on  power  of  municipal- 
ity to  define,  prevent,  and  abate  nuisances  as  no  infringement  of  constitutional 
rights;  36  L.RA..  609,  on  method  of  abatement  of  nuisances  by  municipalities; 
38  L.R.A.  162,  172,  173,  on  extent  of  municipal  power  over  buildings  as  nui- 
sances; 38  L.RA.  643,  on  mimicipal  power  over  nuisances  relating  to  trade  or 
business. 

—  As  to  fire  regulations  and  protection. 

Cited  in  Bluffton  v.  Studabaker,  106  Ind.  129,  6  N.  E.  1,  holding  town  pos- 
sessed inherent  power  to  purchase  fire  engines  for  protection  of  property  of  its 
citizens  against  fire;  People  ex  rel.  Atty.  Gen.  v.  Holly,  119  Mich.  637,  75  A.  S.  R. 
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425,  44  L.R.A.  677,  78  N.  W.  665,  holding  village  authorized  to  provide  for  the 
preservation  of  public  property,  and  to  adopt  ordinances  and  make  other  regu- 
lations for  the  safety  and  general  welfare  of  the  inhabitants,  has  power  to  offer 
A  reward  for  the  conviction  of  persons  who  have  set  fire  to  buildings  within  its 
limits;  Hubbard  v.  Medford,  20  Or.  315,  25  Pac.  640,  holding  that  grant  to  :i 
municipal  corporation  of  power  to  provide  for  the  prevention  and  extinguishment 
of  fires  necessarily  implies  the  right  to  establish  fire  limits  and  prohibit  the  erec- 
tion of  wooden  buildings  therein;  Ford  v.  Thralkill,  84  Ga.  169,  10  S.  E.  600: 
Patterson  v.  Johnson,  214  111.  481,  73  N.  E.  761;  Hasty  v.  Huntington,  105  Ind. 
540,  5  N.  E.  559;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28  A.  S.  R.  185,  13 
L.R.A.  481,  28  N.  E.  434 ;  Crawfordsville  v.  Braden,  130  Ind.  149,  30  A.  S.  R.  214, 
14  L.R.A.  268,  28  N.  E.  849;  Kaufman  v.  Stein,  138  Ind.  49,  46  A.  S.  R.  368,  37 
N.  E.  333;  Olympia  v.  Maun,  1  Wash.  389,  12  L.R.A.  160,  25  Pac.  337,— boldinji 
they  have  power  to  establish  fire  limits;  Davison  v.  Walla  Walla,  52  Wash.  453. 
132  A.  8.  R.  983,  21  L.R.A.(N.S.)  454,  100  Pac.  981,  holding  that  city  may  en- 
force provisions  respecting  fire  limits  under  its  police  power  without  resorting 
to  judicial  proceedings. 

Cited  in  notes  in  12  L.R.A.  150,  on  power  of  municipality  to  prescribe  fire 
limits;  13  L.RJL  481,  on  municipal  control  over  erection  of  wooden  buildings: 
19  L.R.A.  198,  as  to  liability  of  city  for  removing  buildings  on  account  of  fire. 
—  Abatement  of  dangeroos  Inflanunable  buildings. 

Cited  in  Canepa  v.  Birmingham,  92  Ala.  358,  9  So.  180;  Miller  v.  Valparaiso. 
10  Ind.  App.  22,  37  N.  E.  418;  Lemmon  v.  Guthrie  Center,  113  Iowa,  36,  86 
A.  S.  R.  361,  84  N.  W.  986, — holding  a  building  erected  in  violation  of  an  ordi- 
nance fixing  fire  limits  may  be  torn  down  or  removed  without  any  judicial  pro- 
ceedings whatever;  Micks  v.  Mason,  145  Mich.  212,  11  L.R.A.(N.S.)  653,  108 
N.  W.  707,  9  A.  &  E.  Ann.  Cas.  291;  Eichenlaub  v.  St.  Joseph,  113  Mo.  395,  18 
L.R.A.  590,  21  S.  W.  8, — holding  they  may  remove  buildings  erected  in  violation 
of  fire  ordinances. 

Cited  in  note  in  6  L.R.A.  763,  on  abatement  of  public  nuisances. 
Nature  of  municipality. 

Cited  in  Platter  v.  Elkhart  County,  103  Ind.  360,  2  N.  E.  544;  Citizens'  Gas 
&  Min.  Co.  V.  El  wood,  114  Ind.  332,  16  N.  E.  624;  Rissing  v.  Ft.  Wayne,  137 
Ind.  427,  37  N.  E.  328,— as  to  public  nature  of  them;  Muncie  Natural  Gas  Co. 
v.  Muncie,  160  Ind.  97,  60  L.R.A.  822,  66  N.  E.  436,  holding  a  city  in  right  of  all 
its  citizens  may  enjoin  a  natural  gas  company  from  operating  under  a  franchise 
granted  by  such  city  to  furnish  gas  to  citizens  thereof  where  the  company 
is  operating  in  violation  of  a  provision  of  the  francliise  fixing  the  price  of  gas 
to  consumers. 
Police  power. 

Cited  in  SUte  ex  rel.  Duensing  v.  Roby,  142  Ind.  168,  51  A.  R.  R.  174,  33 
L.R.A.  213,  41  N.  E.  145,  holding  statute  prohibiting  horse  racing  during  win- 
ter months  or  more  than  a  certain  number  of  times  during  year  etc.,  valid  ex- 
ercise of;  Berry  v.  De  Maris,  76  N.  J.  L.  301,  70  Atl.  337,  upholding  power  of 
legislature  to  authorize  summary  destruction  of  property  which  it  has  impressed 
with  character  of  nuisance. 

Cited  in  note  in  13  L.R.A.  132,  as  to  what  is  legitimate  exercise  of  police 
power. 
Nuisance,  what  constitutes. 

Cited  in  Haggart  v.  Stehlin,  137  Ind.  43,  22  L.RA.  577,  35  N.  E.  997,  holding 
maintaining  a  saloon  in  residence  portion  of  city  nuisance. 
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ON  THE 

AMEEIOAN  EBPOETS. 

OASES    IN   51    AM.  REP.  * 


SI  AM.  REP.    1,  CAMPBKIiL  v.   LAMBERT,   S6   liA.   ANN.  85. 
Mutuality  of  contract. 

Cited  in  Mississippi  River  Logging  Ck>.  ▼.  Robson,  16  C.  C.  A.  400,  32  U.  S. 
App.  620,  69  Fed.  773,  to  point  that  so  long  as  a  contract  is  wholly  executory, 
neither  party  thereto  is  bound  unless  both  are  bound;  Cold  Blast  Transp.  Co. 
V.  Kansas  aty  Bolt  &  Nut.  Co.  67  L.R.A.  696,  52  C.  C.  A.  26,  114  Fed.  77, 
holding  contract  for  future  delivery  of  personal  property  void  for  want  of  con- 
sideration and  mutuality  if  quantity  to  be  delivered  is  conditioned  by  will, 
wish  or  want  of  one  of  parties;  Kirby-Carpenter  Co.  v.  Burnett,  76  C.  C.  A. 
437,  144  Fed.  636,  holding  gratuitous  option,  by  which  grantor  agreed,  until 
certain  date,  to  sell  certain  land  to  party  for  specified  price,  a  mere  nudum 
pactum ;  A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.  84  C.  C.  A.  145,  166  Fed.  719, 
holding  contract  whereby  manufacturer  of  certain  cigar  offered  to  sell  in  fu- 
ture to  dealer  as  many  of  such  brand  as  he  might  desire  for  his  wants  and 
to  continue  to  do  so  during  life  of  brand  as  long  as  dealer  cared  to  sell  them, 
void  for  want  of  mutuality;  Fowler  Utilities  Co.  v.  Gray,  168  Ind.  1,  120  A.  S. 
R.  344,  7  L.R,A.(N.S.)  726,  79  N.  E.  897,  holding  contract  for  future  delivery 
of  personal  property  void  for  want  of  consideration  and  mutuality,  where  quan- 
tity to  be  delivered  is  conditional  upon  wish,  will  or  want  of  one  of  parties; 
Woolaey  v.  Ryan,  69  Kan.  601,  64  Pac.  664,  holding  executory  unilateral  contract 
not  basis  for  action  for  damages  against  non-promising  party;  Missouri,  K.  & 
T.  R.  Co.  V.  Bagley,  60  Kan.  424,  66  Pac.  759,  holding  contract  between  firm  and 
railway  company  wherefh  it  was  agreed  that  if  firm  would  accept  certain  of- 
fers received  by  them  from  persons  in  Mexico  for  corn,  latter  would  transport 
same  to  certain  point  within  definite  time,  at  stipulated  rate,  not  binding  on 
railway  company  for  want  of  mutuality  if  that  firm  were  not  obliged  to  ship 
over  line  of  said  railway;  Bolles  v.  Sachs,  37  Minn.  315,  33  N.  W.  862,  holding 
contract  for  employment  whereby  period  of  service  was  left  expressly  and  en- 
tirely to  party's  election  void  for  lack  of  mutuality;  Swanson  v.  Andrus,  83 
Minn.  505,  86  N.  W.  465,  holding  action  for  breach  of  contract  to  construct  ad< 
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ditional  floon  or  partitions  not  maintainable  ^bere  it  was  optional  with  defendant 
whether  he  would  have  any  floors  or  partitions  constructed;  Hoffman  t.  MaC'  li. 
104  Wis.  630,  47  L.R.A.  427,  80  N.  W.  1032,  holding  that  written  offer  by  plain- 
tiff to  furnish  to  defendant  crushed  stone  "as  per  specifications,  deliTcred  on  cer- 
tain street,  in  such  quantities  as  desired"  without  reference  to  defendant's  eon- 
tract  to  macadamise  this  street,  did  not  bind  plaintiff  to  furnish  all  stone  re- 
quired for  that  work;  Bliss  Furniture  Co.  v.  Norris,  129  Mich.  11,  87  N.  W. 
1041,  holding  agreement  by  A.  to  furnish  certain  materials  to  B.  within  stated 
time  in  case  B.  should  give  order  therefor,  void  for  want  of  mutuality;  Steffen 
V.  Mississippi  River  ft  B.  T.  R.  Co.  156  Mo.  322,  56  S.  W.  1125,  holding  that 
there  could  be  no  contract  by  one  party  to  carry  unless  there  was  correspond* 
ing  contract  by  other  to  ship;  Moran  Bolt  ft  Nut  Mfg.  Co.  v.  St.  Louis  Car  Co. 
210  Mo.  715,  109  S.  W.  47,  holding  that  accepted  orders  for  goods  under  void 
contracts  to  sell  or  deliver  articles  as  acceptor  may  want  or  desire  constitutp 
sales  of  goods  at  prices  named  in  contracts  but  do  not  validate  agreements  as. 
to  articles  which  one  refuses  to  purchase  or  other  refuses  to  sell  or  deliver: 
Rankin  v.  Mitchem,  141  N.  C.  277,  53  S.  E.  854,  holding  contract  whereby  one 
party  offers  to  take  and  pay  for  timber  but  without  agreement  by  other  to  de- 
liver, not  binding  for  lack  of  mutuality ;  Gordon  v.  Stubbs,  36  La.  Ann.  625,  hold- 
ing that  party  having  claim  against  railroad  company,  fearing  its  total  loss,  pro- 
poses to  another  creditor  to  try  and  effect  settlement  in  consideration  of  taking 
his  claim  for  certain  sum,  cannot  revoke  offer  after  settlement  is  effected: 
Blackshear  v.  Hood,  120  La.  966,  45  So.  957,  holding  agreement  in  which  one  of 
parties  to  it  is  bound  and  other  is  not,  a  nudum  pactum;  Union  Sawmill  Co.  v. 
Lake  Lumber  Co.  120  La.  106,  44  So.  1000,  holding  contract  for  sale  of  timber 
void  for  lack  of  mutuality  where  vendee  did  not  sign  it  nor  pretend  to  assume 
any  obligations  as  vendee;  Whited  v.  Calhoun,  122  Leu  99,  47  So.  415,  hold- 
ing that  obligation  depending  entirely  on  exercise  of  will  of  one  party,  is  not 
enforceable;  Kent  v.  Davis  Bros.  Lumber  Co.  122  La.  1046,  48  So.  451,  to  the 
point  that  contract  binding  only  upon  one  party  thereto  is  not  enforceable. 

Cited  in  reference  notes  in  1  A.  S^  R.  886,  on  necessity  that  executory  contract 
be  binding  on  both  parties  to  be  enforceable. 

Cited  in  notes  in  15  L.R.A.  219,  on  validity  of  contract  for  purchase  of  in- 
definite quantity  of  goods;  11  L.R.A.(N.S.)  719,  on  mutuality  of  accepted  prop- 
osition to  furnish  such  material  as  one  needs  in  his  business. 

Distinguished  in  Landeche  v.  Sarpy,  37  La.  Ann.  835,  holding  contract  whereby 
one  party  agreed  to  furnish  hogsheads  and  barrels  necessary  for  sugar  and  mo- 
lasses which  other  would  make  during  crop-year  at  certain  terms,  valid  recip- 
rocal obligation. 
Construction  of  statute. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Champlain,  54  C.  C.  A.  208,  116  Fed.  858: 
Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  608,  117  Fed.  462;  Chauncey  v.  Dyke 
Bros.  65  C.  C.  A.  579,  119  Fed.  1, — ^to  point  that  secret  intention  cannot  be  legal- 
ly interpreted  into  statute  which  is  plain  and  unambiguous  and  which  does 
not  express  it. 

51    AM.    REP.    5,    NEW   ORIiEANS,    B.    R.    A   B.    8.    PACKET    CO.    v. 

BROWN,  86  liA.  ANN.   188. 
Right  of  corporate  directors  to  compensatloii. 

died  in  Greensboro  &  N.  C.  Junction  Tump.  Co.  v.  Stratton,  120  Ind.  294,. 
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22  N.  £.  247,  holding  that  director  of  turnpike  company  may  recover  reasonable 
compensation  for  labor  performed  and  materials  furnished  in  construction  of 
bridges,  by  agreement  with  his  co-directors;  Taussig  v.  St.  Louis  &  K.  R.  Co. 
166  Mo.  28,  89  A.  S.  R.  674,  65  S.  W.  969,  holding  director  of  railroad  company 
who  was  also  its  secretary  and  treasurer  as  attorney  having  rendered  profes- 
sional services  to  company  at  instance  of  general  manager  and  directors,  whose 
benefits  were  accepted  by  company,  is  entitled  to  reasonable  compensation  for 
such  services. 

Cited   in   reference  note   in   16  A.   S.  R.  639,  on  compensation  of  corporate 
directors. 

Cited  in  notes  in  136  Am.  St.  Rep.  923,  on  right  of  corporate  officers  to  com- 
pensation for  services  rendered;   3  L.R.A.  379,  on  rule  that  when  corporate  di- 
rector is  entitled  to  compensation,  it  is  to  be  fixed  by  law;  7  E.  R.  C.  611,  612, 
on  right  of  director  of  corporation  to  recover  compensation  for  services.  . 
Allowance  of  remuneration  to  numdatory. 

Cited  in  Beugnot  v.  Tremoulet,  52  La.  Ann.  454,  27  So.  107,  holding  that  in 
spirit  of  justice  and  where  services  are  onerous  remuneration  has  been  allowed 
to  mandatory. 
Parol  evidence  to  vary  written  contract. 

Cited  in  Gomila  v.  Hibemia  Ins.  Co.  40  La.  Ann.  553,  4  So.  490,  holding  parol 
testimony  incompetent  to  support  insurer's  contention  that  insurance  was  for 
total  loss  only,  if  insurance  contract  evidences  different  agreement. 
Riffht  of  officers  to  bind  corporation  by  unauthorized  acts. 

Cited  in  Jackson  Brewing  Co.  v.  Canton,  118  La.  823,  43  So.  454,  holding  that 
officers  of  corporation  have  no  authority  to  bind  corporation  by  employment  of 
bn^er  for  purchase  of  real  estate  where  their  duties  have  not  been  defined 
as  charter  provides. 
Dismissal  of  appeal  for  failure  to  file  transcript. 

Cited  in  Hake  v.  Lee,  104  La.  123,  28  So.  1003,  holding  that  where  appellant 
obtains  extension  in  which  to  bring  up  appeal  and  neither  files  transcript  with 
in  extended  period,  nor  obtains  further  extension  of  time,  appeal  will  be  dis- 
missed. 

«1  AM.  REP.   7,  BLANC  v.  MURRAY,   86  LA.  ANN.    162. 
Right  to  abatement  of  nuisance. 

Cited  in  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28  A.  S.  R.  185,  13  L.R.A. 
481,  28  N.  £.  434,  holding  that  individual  may  enjoin  erection  of  building  which 
will  be  in  express  violation  of  ordinance  and  will  work  special  and  irreparable 
injury  to  him  and  his  property;  Irwin  v.  Great  Southern  Teleph.  Co.  37  La. 
Ann.  63,  holding  abutting  owners  not  entitled  to  removal  of  telegraph  pole:^ 
erected  in  front  of  their  premises  unless  specifically  injured  thereby;  State  ex 
rel.  Violett  v.  King,  46  La.  Ann.  78,  14  So.  423,  holding  fact  that  plaintiff  in  in- 
junction does  not  own  premises  but  occupies  them  as  tenant  does  not  withdraw 
from  him  protection  of  law  against  nuisance  affecting  his  health  and  comfort; 
Koehl  V.  Schoenhausen,  47  La.  Ann.  1316,  17  So.  809,  holding  that  state  and  city 
business  lioenses  furnish  no  defense  against  suit  to  abate  nuisances  arising  from 
tmauthorised  uses  made  of  licenses;  Lewis  v.  Sandell,  118  La.  852,  43  So.  526, 
on   right  to   injunction   against  nuisance  which  is  purely  prospective   danger 
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from  which  is  not  imminent;  Perrin  v.  Crescent  City  Stockyard  k,  Slaughter- 
house Co.  119  La.  83,  43  So.  938,  12  A.  ft  E.  Ann.  Cas.  903,  holding  that  injunc- 
tion lies  in  favor  of  person  especially  injured,  to  abate  carrying  on  of  fertilizer 
and  tallow  plant;  Barrow  v.  Gaillardanne,  122  La.  558,  47  So.  891,  holding 
that  person  suffering  special  damage  from  public  nuisance  may  maintain  action 
to  abate  it;  Chimene  v.  Baker,  32  Tex.  Civ.  App.  520,  75  S.  W.  330,  holding 
that  owner,  of  adjacent,  building,  specially  injured  nwy  enjoin  erection  of 
building  in  violation  of  statute;  Church  of  Jesus  Christ  L.  D.  S.  v.  Or^on  Short 
Line  R.  Co.  36  Utah,  238,  23  L.R.A.(N.S.)  860,  103  Pac.  243,  holding  that  op- 
eration of  railroad  by  passing  of  trains,  whether  few  or  many,  when  operated 
with  ordinary  care,  does  not  constitute  either  public  or  private  nuisance: 
Alabama  ft  V.  R.  Co.  v.  King,  93  Miss.  379,  22  L.R.A.(N.S.)  603,  47  So.  857. 
to  point  that,  that  which  authorized  by  legislature,  cannot  be  public  nuisanee, 
but  may  be  private  nuisance. 

Cited  in  reference  note  in  49  A.  S.  R.  348,  on  private  actions  for  breach  of 
public  duty. 

Cited  in  notes  in  5  L.RJL(N.S.)  493,  on  injunction  by  private  person  to  re- 
Htrain  violation  of  municipal  ordinance;  14  L.R.A.(N.S.)  173,  on  power  of  leg- 
islature to  permit  sales  of  intoxicating  liquor. 

Distinguished  in  Bell  v.  Riggs,  38  La.  Ann.  555,  holding  that  where  parties 
obtained  permission  from  city  to  erect  engine  on  their  premises,  neighbor  can- 
not  enjoin    erection    in    advance   because   of   apprehended    injury    where    it   is 
doubtful  whether  such  injury  would  result. 
Right  of  court  to  order  dlsaolotlon  of  injunction. 

Cited  in  SUte  ex  rel.  Capitol  City  Oil  Mills  Co.  v.  Monroe,  50  La.  Ann.  266. 
23  So.  839,  on  right  of  court  to  order  dissolution  of  injunction  which  be  has 
issued. 
flight  to  damages  for  Issuance  of  Injunction. 

Cited  in  Riggs  v.  Bell,  42  La.  Ann.  666,  7  So.  787,  holding  that  nothing  but 
actual  damages  will  be  allowed,  because  of  issuance  of  injunction,  subsequent- 
ly dissolved,  where  part  obtaining  it  had  plausible  rights  threatened  with  in- 
vasion and  acted  in  good  faith. 
Kflect  of  city  ordinance  on  validity  of  nuisance. 

Cited  in  La  Blanc  v.  Orleans  Ice  Mfg.  Co.  121  La.  249,  17  L.R.A.(N.S.)  287,  46 
So.  226,  holding  that  city  ordinance  or  permit  cannot  validate  a  nuisance. 

Cited  in  notes  in  1  L.R.A.(N.S.)  50,  on  effect  of  legislative  authority  on  lia- 
bility for  private  nuisance;  1  L.R.A.(N.S.)  114,  on  effect  of  direct  grant  of  pow- 
er on  liability  for  private  nuisance;  1  L.R.A. (N.S.)  115,  on  constitutionality 
of  statutes  giving  direct  grant  of  power  to  commit  act  which  will  create  private 
nuisance. 
Right  of  court  to  compel  district  Judge  to  reoeWe  aflldavlts. 

Cited  in  State  v.  Elfer,  115  La.  964,  40  So.  370,  on  right  of  supreme  court 
to  compel  district  judge  to  take  affidavit  of  party  charging  another  with  crime. 
Right  to  injunction. 

Cited  in  reference  note  in  53  A.  R.  355,  on  injunction  against  waste. 

Cited  in  note  in  78  A.  D.  113,  on  injunction  against  threatened  nuisances. 

ftl  AM.  RC:P.   14,  ENAUT  v.  McGUIRE,  S6  LA.  .\NN.  804. 
Collateral  investigation  of  legality  of  tax  levy. 

Cited  in  Qaither  v.  Green,  40  La.  Ann.  362,  4  So.  210,  holding  that  collateral 
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inquiry  into  legality  of  tax  levy  apparently  legal  and  valid  on  its  face  cannot 
}yc  entertained  in  injunction  suit  against  tax  collector  alone. 
Exemption  from  taxation. 

Cited  in  note  in  19  L.R.A.  296,  on  exemption  from  taxation  of  unused  land 
of   cliaritable   or   cemetery   association. 

51   A31.  R£F.   17,  HARRAL  v.  HARRAIi,   39  N.  J.  EQ.   279. 
AVIiat  constitutes  domicll. 

Cited  in  Firth  v.  Firth,  60  N.  J.  Eq.  137,  24  Atl.  916,  holding  that  after  per- 
Hon  has  abandoned  domicil  of  origin,  domicil  will  be  considered  to  be  in  that 
place  in  which  he  has  voluntarily  fixed  his  habitation  with  present  intention 
of  making  it  his  home. 

Intent  as  essential  to  change  of  domicil. 

Cited  in  McDowell  v.  Friedman  Bros.  Shoe  Co.  135  Mo.  App.  276,  116  S:  W. 
1U28,  holding  that  physical  fact  of  removal  from  residence  always  enters  into 
question  whether  change  of  residence  has  occurred;  Magowan  v.  Magowan,  67 
N.  J.  Eq.  322,  73  A.  S.  R.  646,  42  Atl.  330;  Valentine  v.  Valentine,  61  N.  J. 
Kq.  400,  48  Atl.  693;  Re  Russell,  64  N.  J.  Eq.  313,  63  Atl.  169,— holding  animufr 
manendi  necessary  to  make  change  of  residence  change  of  domicil;  Watkinson 
V.  Watkinson,  68  N.  J.  Eq.  632,  69  L.R.A.  397,  60  Atl.  931,  6  A.  ft  E.  Ann. 
Cas.  326,  holding  that  temporary  absence  from  this  state  of  one  domiciled  here 
will  not  be  held  change  of  residence,  unless  to  factum  of  residence  elsewhere  be 
added  animus  manendi;  Duxstad  v.  Duxstad,  17  Wyo.  411,  100  Pac.  112,  hold- 
ing that  change  of  residence  does  not  consist  alone  in  living  in  another  place,, 
but  it  muBt  be  with  intention  of  making  place  permanent  residence. 
Domicll  as  basis  of  Jarisdlctlon  of  divorce. 

Cited  in  Wallace  v.  Wallace,  62  N.  J.  Eq.  609,  60  Atl.  788,  holding  that  com- 
plaint iff  in  divorce  who  having  been  deserted  in  another  state,  moves  into  New 
Jersey  for  purpose  of  securing  divorce  in  such  state,  acquires  no  domicil  such 
as  to  give  jurisdiction;  Sweeney  v.  Sweeney,  62  N.  J.  Eq.  367,  60  Atl.  786,  hold- 
ing that  court  will  not  assume  jurisdiction  to  dissolve  matrimonial  status  where 
petitioner's  residence  in  this  state  was  acquired  without  animus  manendi  ex- 
cept for  such  period  as  would  permit  her  to  file  petition  for  divorce;  Wallace 
v.  Wallace,  66  N.  J.  Eq.  360,  64  Atl.  433,  holding  that  factum  of  residence  and 
animus  manendi  proves  domicil  for  purpose  of  divorce;  De  Meli  v.  De  Meli^ 
120  N.  Y.  486,  17  A.  S.  R.  652,  24  N.  E.  996,. holding  that  for  purpose  of  main- 
taining action  for  separation  between  husband  and  wife,  place  of  which  parties 
are  residents  is  that  of  their  permanent  abode  as  distinguished  from  their  plac* 
of  temporary  residence. 

Validity  of  marriage. 

Cited  in  Smith  v.  Smith,  62  N.  J.  L.  207,  19  Atl.  266,  holding  that  marriage 
celebrated  according  to  rites  and  ceremonies  recognized  by  laws  of  country 
where  marriage  takes  place,  is  valid  everywhere. 

Wliat  law  governs. 

Cited  in  Adoue  v.  Spencer,  59  N.  J.  Eq.  231,  46  Atl.«  543,  holding  transac- 
tions relating  to  note  are  governed  by  law  of  state  where  note  was  made;  Jen- 
kins V.  Guarantee  Trust  ft  S.  D.  Co.  63  N.  J.  Eq.  194,  32  Atl.  208,  holding  that 
distribution  of  proceeds  of  estate  is  regulated  by  law  of  testatrix's  domicil. 

Cited  in  notes  in  67  L.R.A.  369,  on  conflict  of  laws  as  to  matrimonial  property 
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whan  law  of  m*irimonial  domicil  it  opposed  to  that  of  place  where  marnage 
celebrated;  57  L.R.A.  361^  on  conflict  of  laws  u  to  mode  of  determining  matri- 
monial dcmieiL 

51  AM.  REP.  St,  KEEN  t.  JAMES,  St  N.  J.  EQ.   517. 
Concealment  of  material  facts  as  fraud. 

Cited  in  Horton  y.  Handvil,  41  N.  J.  £q.  57,  3  AtL  72,  holding  that  if  one  con- 
ceals fact  material  to  transaction,  which  is  within  his  knowledge  and  which  it 
is  his  duty  to  disclose,  he  is  guilty  of  actual  fraud. 
Right  of  Tendee  to  rescind  contract. 

Cited  in  Marsh  v.  Buchan,  46  N.  J.  Eq.  595,  22  Atl.  128,  to  point  that  vendee 
may  as  against  innocent  principal,  rescind  contract  and  reclaim  money  paid 
where  agent  fraudulently  efl'ects  sale;  Reitman  ▼.  Fiorille,  76  N.  J.  L.  815,  72 
Atl.  74,  holding  that  innocent  principal  cannot  assert  any  rights  or  retain  any 
benefit  upon  contract  procured  by  fraud  of  agent. 

51  AM.  REP.  S7,  STORY  v.  BLACK,  5  MONT.  16,   1  PAC.   1. 
Validity  of  parol  promise  to  convey  land. 

Cited  in  Wainwright  v.  Talcott,  60  Conn.  543,  22  Atl.  484,  holding  parol  prom- 
ise to  give  lands,  upon  faith  of  which  possession  is  taken  and  improvement!^ 
made  enforceable  in  equity;  Swales  v.  Jackson,  126  Ind.  282,  26  N.  £.  62,  hold- 
ing that  where  vendee  has  taken  possession  under  parol  contract  for  conveyance 
of  lands  resting  upon  valuable  consideration,  and  has  made  permanent  and  valu- 
able improvements,  specific  performance  of  contract  will  be  enforced;  Beving- 
ton  V.  Bevington,  133  Iowa,  351,  9  L.R.A.(N.S.)  608,  110  N.  W.  840,  12  A.  & 
K  Ann.  Cas.  490,  holding  that  parol  gifts  of  land  where  donee  goes  into  po:$- 
session  and  makes  permanent  improvements  will  be  upheld  in  equity  if  not  at 
law;  Ford  v.  Steele,  31  Neb.  621,  48  N.  W.  271,  holding  parol  promise  by  father 
to  convey  land  to  child  who  in  consideration  therefor  makes  valuable  improve- 
ments thereon,  enforceable  in  equity;  Scott  v.  Lewis,  40  Or.  37,  66  Pac.  299. 
holding  that  equity  protects  parol  gift  of  land  if  donee,  induced  ther^y,  takes 
possession  of  premises  or  makes  valuable  improvements  thereon. 

Cited  in  notes  in  6  L.R.A.  327,  on  performance  of  conditions  of  gift  warrant- 
ing equitable  relief  on  parol  contract,  to  convey  land;  9  LJLA.(N.S.)   510,  on 
degree  of  proof  necessary  to  establish  parol  gift  of  real  estate. 
Necessity  for  exceptions. 

Cited  in  Rutherford  v.  Talent,  6  Mont.  132,  9  Pac.  821,  holding  that  if  no  ex- 
ception be  taken  to  action  of  trial  court  in  admitting  evidence  for  limited  pur- 
pose, supreme  court  will  not  review  its  action. 
Conclusiveness  of  findings  of  fact  on  appellate  court.  ; 

Cited  in  Ingalls  v.  Austin,  8  Mont.  333,  20  Pac.  637;  Mattock  v.  Gougfanour, 
11  Mont.  266,  28  Pac.  301;  Merchants'  Nat.  Bank  v.  Oreenhood,  16  Mont.  395. 
41  Pac.  250, — holding  that  supreme  court  will  not  disturb  findings  or  verdict  of 
court  below,  if  there  is  substantial  evidence  to  support  same,  even  though  evi- 
dence is  confiicting.  . 
Injnnction  against  sale  of  lands  by  sheriff. 

Cited  in  McCormiek  v.  Riddle,  10  Mont.  467,  26  Pac.  202,  holding  that  injunc- 
tion will  not  lie  to  restrain  sale  of  lands  by  sheriff,  under  decree  foreclosing 
mechanic's  lien,  at  suit  of  one  who  was  not  party  to  action  wherein  such  decree 
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was  obtained,  for  as  to  such  person  decree  and  all  proceedings  under  it  would 
be  void. 

Effect  of  Judgment  creditor's  attachment  of  real  estate. 

Cited  in  Princeton  Min.  Co.  v.  Butte  First  Nat.  Bank,  7  Mont.  630,  19  Pac. 
210,  holding  that  judgment  creditor  who  attaches  judgment  debtor's  real  es- 
tate held  in  trust,  obtains  no  right  as  against  cestui  que  trust,  even  though  trust 
is  no  part  of  records. 

«1  AM.  REP.  46,  KENNON  t.  GlIiBIER,  5  MONT.  257,  5  PAC.  847, 
Reversed  in  181  U.  S.  22,  88  Ij.  ed.  110,  f  Sup.  Ot.  Rep.  696; 
Ijater  appeal  in  9  Mont.  108,  22  Pac.  448. 

Change  of  venue. 

Cited  in  Qreeno  v.  Wilson,  27  Fla.  492,  8  So.  723,  holding  change  of  venue  in 
civil  action  unwarranted  upon  petition  and  affidavit  stating  that  adverse  parly 
has  great  influence  over  inhabitants  of  county,  unsupported  by  other  proof  of 
facts  showing  existence  of  undue  influence;  Territory  v.  Man  ton,  8  Mont.  95, 
19  Pac.  387,  holding  that  granting  or  refusal  of  change  of  venue  is  in  discre- 
tion of  trial  judge,  who  must  exercise  judicial  discretion,  not  upon  opinions  and 
conclusions  of  persons,  but  upon  facts  satisfactorily  proved;  Re  Davis,  11  Mont. 
1,  27  Pac.  342,  holding  that  order  refusing  application  for  change  of  venue  will 
not  be  set  aside  in  absence  of  abuse  of  judicial  discretion;  State  v.  Russell,  13 
Mont.  164,  32  Pac.  854,  holding  application  for  change  of  venue  in  criminal 
case,  made  on  ground,  that  statements  made  in  presence  of  jurors  tended  to  preju- 
dice them,  properly  denied  where  jurors  stated  under  examination  by  court»  that 
they  had  not  been  prejudiced  by  such  statements;  State  v.  Spotted  Hawk,  22 
Mont.  33,  55  Pac.  1026,  holding  that  application  for  change  of  venue  must  set 
forth  facts  upon  which  it  is  based,  and  not  mere  opinion  of  affiants,  or  witnesses 
who  are  sworn  in  support  of  it. 
ICxcesslveness  of  verdict. 

Cited  in  Hamilton  v.  Great  Falls  Street  R.  Co.  17  Mont.  334,  42  Pac  860, 
holding  verdict  excessive  in  action  for  personal  injuries  sustained  in  street  car 
collision  where  nervousness  and  injuries  received  were  curable;  Sweeney  v. 
Butte,  15  Mont.  274,  39  Pac.  286,  holding  verdict  for  four  thousand  five  hundred 
dollars  not  excessive  in  action  for  personal  injuries  where  it  appears  that 
plaintiff's  arm  was  broken  and  will  never  be  as  good  as  before  injury. 

Cited  in  note  in  14  L.R.A.  681,  on  excessive  verdicts  in  suits  for  damages 
for  personal  injuries. 

Right  of  court  to  direct  remission  of  part  where  damages  are  excessive. 

Cited  in  Geveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Beckett,  11  Ind.  App.  547,  39  N. 
£.  429,  to  point  that  appellate  court  may  direct  conditionally  remission  of 
part  of  damages  where  they  are  deemed  excessive;  Chicago  Title  ft  Trust  Co. 
V.  CMarr,  26  Mont.  242,  64  Pac.  506,  holding  that  where,  in  action  for  con- 
version, trial  court  regards  verdict  excessive  it  may  give  plaintiff  option  of  re- 
mitting excess  and  order  verdict  to  stand  for  residue. 

Cited  in  note  in  26  L.RJL  386,  oa  requiring  remittitur  in  appellate  court  from 
-verdict  fer  excessive  damages. 
Right  of  court  to  enter  judgment  on  its  own  estimate. 

Reversed  in  131  U.  S.  22,  33  L.  ed.  110,  9  Sup.  Ct.  Rep.  696,  holding  court  upon 
motion  for  new  trial  for  excessive  damages  and  for  insufficiency  of  evidence  to 
Am.  Rep.  Vol.  XIX.— 65. 
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justify  verdict,  not  authorized  to  enter  absolute  judgment  according  to  its 
estimate   of  damages. 

Correctness  of  charge  of  court. 

Cited  in  Johnson  v.  Boston  ft  M.  Consol.  Copper  &  S.  Min.  Co.  16  Mont.  164» 
40  Pac  298,  on  correctness  of  instruction,  as  to  duty  of  employer  to  supply  its 
employees  with  safe  and  suitable  machinery,  in  action  for  damages  for  death  of 
employee  by  explosion  of  boiler;  State  v.  Bond,  12  Idaho,  424,  86  Pac.  43;  Wen> 
ner  ▼.  McXulty,  7  Mont.  30,  14  Pac  643;  Territory  t.  Hart,  7  Mont.  489,  17  Pac 
718, — holding  that  if  whole  charge  taken  together  presents  law  applicable  to. 
facts  of  case  correctly,  without  contradiction  or  material  omission,  it  must  be 
held,  for  all  practicable  purposes,  to  be  correct. 
Conclusiveness  of  findings  of  fact,  on  appeal. 

Cited  in  Merchanto'  Nat.  Bank  v.  Qreenhood,  16  Mont  395,  41  Pac  250,  hold- 
ing that  supreme  court  will  not  disturb  findings  or  verdict  of  lower  court,  if 
there  is  substantial  evidence  to  support  same,  even  though  evidence  is  conflict- 
ing. 
Begree  of  care  required  of  carrier. 

Cited  in  Colorado  &  S.  R.  Co.  v.  MeOeorge,  46  Colo.  15,  133  A.  S.  R.  43,  102 
Pac  747,  17  A.  ft  E.  Ann.  Cas.  880,  holding  that  carrier  of  passengers  is  only 
required  to  exercise  highest  degree  of  care  reasonably  to  be  expected  from  hu- 
man vigilance  and  foresight  in  view  of  mode  and  character  of  conveyanee  and 
practical  conduct  of  business, 
lilabllity  for  vicious  animals. 

Cited  in  note  in  16  A.  8.  R.  632,  on  liability  for  injuries  by  vicious  animals^ 
Evidence  as  to  vlclousness  of  animals. 

Cited  in  reference  note  in  61  A.  8.  R.  298,  on  evidence  as  to  viciousness  of 
animals. 

ated  in  notes  in  11  K  R.  C.  246;  17  L.RJL(N.8.)  1233,— on  admissibUity  of 
evidence  of  subsequent  vicious  conduct  of  animal  inflicting  injury. 

51  AM.  REP.  51,  FIRST  NAT.  BANK  v.  McANDRETWS,  5  MONT.  SS5,. 

5  PAC.  879,  Later  appeal  In  7  Mont.  150,  14  Pac.  763. 
Transfer  of  title  to  goods. 

Cited  In  Mette  &  R.  Distilling  Co.  v.  Lowrey,  39  Mont.  124,  101  Pac.  966,  hold- 
ing that  title  to  goods  ordered  and  turned  over  to  carrier  for  delivery  passes- 
to  vendee,  subject  to  right  of  stoppage  in  transitu. 

Cited  in  notes  in  46  A.  8.  R.  207,  208,  on  passing  of  title  to  consignee:  45 
A.  8.  R.  209,  on  attachment  or  levy  on  consigned  goods  or  thdr  proceeds;  23: 
L.R.A.  419,  on  passing  of  title  by  delivery  to  carrier  of  consignment  to  satis- 
fy debt;  22  L.R.A.  851,  on  reservation  of  title  in  consignments;  36  L.  ed.  U.. 
8.  182,  on  necessity  and  sufficiency  of  delivery  on  sale  of  personal  property. 
—  Effect  of  transfer  of  bill  of  lading. 

Cited  in  Walsh  v.  Blakely,  6  Mont.  194,  9  Pac.  809,  holding  that  transfer  of 
bill  of  lading  changes  possession;  Herbert  v.  Winters,  15  Mont  552,  39  Pac 
906,  holding  sale  and  delivery  of  goods  complete  where  plaintiff  consigned  them 
by  bill  of  lading  to  defendants,  who  received  them  from  earrier  without  objee* 
tion  at  time. 
Effect  of  consignor's  retention  of  bill  of  lading. 

Cited  in  MeKelvej  t.  Perham,  31  Mont  602,  79  Pac  253,  holding  that  lime- 
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was  not  delivered  and  consignee  was  not  obliged  to  accept  it  on  its  arrival  where 

consignor  retained  bill  of  lading. 

Presumption  of  retention  of  title  in  Tendor. 

Cited  in  Willman  Mercantile  Co.  v.  Fussy,  15  Mont.  511,  48  A.  S.  R.  698,  39 
Pac.  738,  holding  that  when  bill  of  lading  was  taken  in  shipper's  name,  presump- 
tion arose  that  he  intended  to  retain  title  in  himself. 

Conditional  sale  of  chattels. 

Cited  in  notes  in  57  A.  R.  572,  on  conditional  sales  of  chattels;  94  A.  S.  R. 
248,  on  distincticMi  between  conditional  sale  and  consignment. 

51  AM.  REP.  59,  HEINBOCKIiE  t.  ZUGBAUM,  5  MONT.  844,  5  PAO. 

897. 
"When  title  passes  under  conditional  sale. 

Cited  in  Montgomery  Iron  Works  y.  Smith,  98  Ala.  644,  13  So.  525,  holding 
that  when  vendor  of  personal  property  retains  title  until  purchase  money  is 
paid,  no  title  passes  to  purchaser  by  delivery  of  property;  Randle  v.  Stone,  77 
Ga.  501,  holding  that  where  note,  given  for  purchase  money  of  engine,  con- 
tained condition  that  title,  ownership  or  possession  does  not  pass  until  note 
is  fully  paid,  title  remained  in  vendors  and  loss  of  engine  by  fire  before  ma- 
turity of  note  fell  on  them;  Silver  Bow  Min.  &  Mill.  Co.  v.  Lowry,  6  Mont.  288, 
12  Pac.  652,  holding  that  title  under  conditional  sale  does  not  pass  till  condi- 
tion is  performed;  Bennett  Bros.  Co.  v.  Tam,  24  Mont.  457,  62  Pac.  780,  to 
point  that  sale  of  chattels  on  condition  that  title  shall  not  pass  until  payment  of 
purchase  price,  confers  no  title  on  vendee  until  precedent  condition  be  fully 
performed. 

Cited  in  notes  in  32  L.R»A.  471,  on  waiver  of  rights  under  conditional  sale 
on  default  of  payment;  25  L.R.A.(N.S.)   784,  on  right  of  one  leaving  chattels 
in  another's  possession  as  against  latter's  vendees  or  creditors. 
Effect  of  lease  of  personalty  with  parol  agreement  for  conditional  sale. 

Cited  in  Miles  v.  Edsall,  7  Mont.  185,  14  Pac.  701,  holding  that  lease  of  per- 
sonal property,  with   parol  agreement  for  conditional  sale  of  same,  does  not 
constitute  fraud  in  law. 
Right  of  vendor  to  recover  property  under  conditional  sale. 

Cited  in  Sanford  v.  Gates,  T.  ft  Co.  21  Mont.  277,  53  Pac.  749,  holding  that 
when  purchaser  under  conditional  sale  fails  to  make  payments  required  by  con- 
tract, seller  may  in  replevin  recover  possession  of  chattels;  Brewer  v.  Ford,  69 
Hun,  17,  12  N.  Y.  Supp.  619  (dissenting  opinion)  on  recovery  of  property  in 
hands  of  vendee  under  conditional  sale. 

Cited  in  note  in  32  I».R.A.  462,  on  right  of  vendor  by  conditional  sale  to  re- 
cover from  purchaser  the  possession  or  the  value  of  the  property  on  default. 

\ 
51  AM.  REP.  65,  PARCHEN  v.  ANDERSON,  5  MONT.  488,  5  PAC. 

588. 
"When  partnership  exists. 

Cited  in  Lott  v.  Young,  48  C.  C.  A.  654,  109  Fed.  798,  holding  that  person 
eannot  be  held  member  of  partnership  as  to  third  persons  unless  he  is  in  fact 
partner  as  between  himself  and  other  members  of  firm  or  is  rendered  so  by  his 
acts. 

Cited  in  notes  in  43  A.  S.  R.  230,  as  to  when  partnership  existence  is  a  question 


Digitized 


by  Google 


61  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS  1028 

of  law;  115  A.  S.  R.  404,  on  what  c<mstituiefl  a  partnership;  115  A.  S.  R.  418, 
on  necessity  to  existence  of  partnership  that  matual  agency  exists  among  the 
parties;    18   L.R.A.(N.S.)    988,   092,   on   partnership   liability   by   estoppel;    18 
L.R.A.(N.S.)   1074,  on  agency  test  of  partnership  liability. 
'—Sharing  of  profits  as  evidence  of. 

Cited  in  Dubos  v.  Jones,  34  Fla.  539,  16  So.  392:  Webster  r.  Clark,  34  Fla. 
637,  43  A.  8.  R.  217,  27  L.R.A.  126,  16  So.  601,— holding  sharing  of  profita  not 
conclusive  of  partnership;  Weiss  ▼.  Hamilton,  40  Mont.  99,  105  Pac  74,  hold- 
ing that  sharing  of  profits  is  not  conclusive  test  of  partnership;  Dow  v.  North- 
ern R.  Co.  67  N.  H.  1,  36  Atl.  510,  holding  that  persons  are  not  necessarily 
partners  to  firm  because  they  share  profit  and  loss;  Brown  v.  Watson,  72  Tex. 
216,  10  S.  W.  395,  holding  that  sharing  in  profits  as  compensation  for  aerviees 
rendered  to  firm  does  not  render  person  liable  as  partner. 

Cited  in  note  in  58  A.  R.  99,  on  participation  in  profits  as  constituting  part- 
nership. 

51  AM.  REP.  81,  GRAVES  v.  NORTHERN  P.  R.  CO.  5  MONT.  556,  6 
PAC.   16. 

ConHtltutlonallty  of  statute. 

Cited  in  Wadsworth  v.  Union  P.  R.  Co.  18  Colo.  600,  36  A.  S.  R.  309,  23  LJLA 
812,  33  Pac.  515,  holding  stock-killing  statute  by  which  railway  company  might 
be  denied  equal  protecti(Mi  of  laws  and  deprived  of  its  property  without  due 
process  of  law,  unccMistitutional ;  Vega  8.  S.  Co.  v.  Consolidated  Elevator  Co. 
75  Minn.  308,  74  A.  8.  R.  484,  43  L.R.A.  843,  77  N.  W.  973,  holding  it  not  con- 
stitutional for  legislature  to  make  weighing  wheat  at  terminal  elevators  in  cer- 
tain cities  conclusive. 

Cited  in  reference  note  in  74  A.  8.  R.  488,  on  statute  making  appraisers'  val- 
uation conclusive  as  to  value  of  stock  killed. 

Cited  in  notes  in  25  L.R.A.  163,  on  constitutionality  of  statute  making  rail- 
road companies  absolutely  liable  for  damage  for  killing  stock,  irrespective  of 
negligence;  41  L.  ed.  U.  S.  117,  on  constitutional  right  of  trial  by  jury  and  its 
extent. 

51  AM.  REP.  86,  ALBERT  v.  ALBERT,  5  MONT.  577,   6  PAC.   33. 
Right  to  divorce  for  extreme  cruelty. 

Cited  in  Ryan  ▼.  Ryan,  33  Mont.  406,  84  Pac.  494,  holding  proof  of  grievous 
bodily  injury  or  bodily  injury  dangerous  to  life  necessary  to  divorce  for  extreme 
cruelty. 

Cited  in  reference  note  in  12  A.  S.  R,  877,  on  right  to  divorce  for  emelty. 

Cited  in  notes  in  73  A.  D.  630,  on  acts  constituting  cruelty  entitled  one  to  di- 
vorce; 65  A.  8.  R.  74,  on  cruelty  as  ground  for  divorce. 

51  AM.  REP.  88,  FARRINGTON  t.  TURNER,  5S  MICH.  37,   18  N.  W. 

544. 
Irregularities  affecting  validity  of  election. 

Cited  in  State  ex  rel.  Smith  v.  Burbridge,  24  Fla.  112,  3  So.  869,  holding  that 
failure'  of  statute  incorporating  municipality  to  designate  polling  place  in  eaeh 
ward  will  not  invalidate  election  where  election  was  conducted  so  as  to  give 
free  and  fair  expression  of  popular  will;  People  ex  rel.  Hartwiek  v.  Avery, 
102  Mich.  572,  61  N.  W.  4,  holding  appointment  by  village  of  persons,  who  are 
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candidates  for  office,  to  act  upon  board  of  election  inspectors,  irregularities 
which  will  not  invalidate  election;  Stemper  v.  Higgins,  38  Minn.  222,  37  N.  W. 
-^5,  holding  that  irregularity  of  holding  general  election  for  village  in  village 
separate  from  township  will  not  defeat  vote  of  village  where  no  injury  therefrom 
resulted;  Bowers  v.  Smith,  111  Mow  46,  33  A.  S.  R.  491,  16  L.R.A.  754,  20  S.  W. 
101,  holding  that  where  votes  in  certain  election  district  were  received  at  two 
polling  places  instead  of  at  one,  that  irregularity  will  not  vitiate  returns,  where 
no  prejudice  to  defeated  candidate  resulted;  State  ex  rel.  Lane  v.  Otis,  68  N.  J. 
L.  656,  54  Atl.  442,  holding  that  whole  vote  cast  at  polling  place  is  not  defeated 
by  fact  that  polling  place  has  been  selected  outside  district;  May  v.  State,  43 
Tex.  Crim.  Rep.  64,  63  S.  W.  132,  to  point  that  election  is  valid  where  change  was 
made  as  to  place  of  holding  election  without  authority  of  tribunal  authorized  to 
designate  place;  Gilkey  v.  McKinley,  75  Wis.  543,  44  N.  W.  762,  holding  that 
irregularities  in  conducting  election  which  do  not  tend  to  affect  results  are  not 
to  defeat  will  of  majority. 

Cited  in  notes  in  83  A.  D.  751,  on  effect  of  adjournment  of  election  from  one 
polling  place  to  another  on  validity  of  election;  90  A.  S.  R.  77,  on  irregularitiea 
as  to   polling   places   which   will   avoid   election. 

51  AM.  REP.  91,  DAGGETT  v.  DAVIS,  58  MICH.  85,   18  N.  W.  548. 
Right  to  maintain  trover. 

Cited  in  Craig  v.  Mason,  64  Mo.  App.  842,  holding  that  holder  of  warrant  by 
reason  of  possession  under  claim  of  ownership,  may  maintain  trover  against 
wrongdoer  for  conversion. 

—  For  conversion  of  corporate  stock. 

Cited  in  Smith  v.  Thompson,  94  Mich.  381,  54  N.  W.  168,  holding  that  trov<'r 
lies  for  conversion  of  shares  of  stock;  Allen  v.  Dubois,  117  Mich.  115,  72  A.  S.  R. 
657,  75  N.  W.  443,  to  point  that  trover  lies  for  shares  of  corporate  stock;  Hine 
v.  Commercial  Bank,  119  Mich.  448,  78  N.  W.  471,  holding  that  trover  lies  for 
conversion  of  corporate  stock;  Herrick  v.  Humphrey  Hardware  Co.  73  Neb.  809, 
119  A.  S.  R.  917,  103  N.  W.  685,  11  A.  &  E.  Ann.  Cas.  201,  holding  that  trover 
will  lie  for  wrongful  conversion  of  shares  of  stock  in  corporation;  Condouris  v. 
Imperial  Turkish  Tobacco  &  Cigarette  Co.  3  Misc.  66,  22  N.  Y.  Supp.  695,  hold- 
ing  that  action  lies  against  corporation  for  conversion  of  its  own  stock. 
What  Is  subject  to  conversion. 

Cited  in  notes  in  24  A.  S.  R.  818,  on  what  personalty  may  be  subject  of  con- 
version; 2  L.R.A.  449,  on  conversion  of  commercial  paper;  25  E.  R.  C.  172,  on 
what  is  subject  to  conversion. 
What  constitutes  conversion. 

Cited  in  Cummins  v.  People's  Bldg.  L.  &  Sav.  Asso.  61  Nrf).  728,  86  N.  W.  474, 
holding  that  mere  retention  of  certificate  of  stock  belonging  to  another,  which 
came  to  possessor  rightfully,  does  not  constitute  conversion  of  either  stock  or 
oertificate;  Kenney  v.  Ranney,  96  Mich.  617,  55  N.  W.  982,  holding  one  who,  by 
trespass,  takes  property  of  another  and  sells  it  he  is  liable  for  conversion. 

Demand  and  refusal  as  evidence  of  conversion. 

Cited  in  McDonald  v.  McKinnon,  92  Mich.  254,  62  N.  W.  303;  Crozier  v.  Pat- 
rick, 98  Mich.  349,  57  N.  W.  174;  Felcher  v.  McMillan,  103  Mich.  494,  61  N.  W. 
791, — holding  that  demand  and  refusal  do  not  constitute  conversion  but  are 
only  evidence  thereof;  McDonald  v.  McKinnon,  104  Mich.  428,  62  N.  W.  660,. 
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to  point  that  demand  and  refusal  did  not  constitute  oonversion  of  stock  but 

were  only  evidence  of  conversion. 

Essentials  to  action  for  conversion  of  shares  of  corporate  stock. 

Cited  in  Qerman  American  Bank  y.  Brunswig,  107  Mo.  App.  401,  81  S.  W.  461, 
to  point  that  to  sustain  action  for  conversion  of  shares  of  stock  there  must  be 
title  in  plaintiff  and  actual  conversion  by  defendant. 
Measure  of  damages  for  conversion. 

Cited  in  Newman  v.  Munk,  36  Misc.  630,  74  N.  Y.  Supp.  467,  holding  measure 
of  damages  for  conversion  of  savings  bank  book  not  amount  of  deposit  shown  by 
book  but  only  actual  damages  sustained;  Olds  v.  Chicago  Open  Bd.  of  Trader  33 
111.  App.  445,  holding  that  measure  of  damages  in  action  of  trover  for  con- 
version of  paper  of  no  intrinsic  value  in  itself,  but  evidence  of  title  to  valuable 
right,  is  value  of  right,  with  interest  from  date  of  conversion  to  time  of  trial. 

Cited  in  notes  in  79  A.  D.  506,  on  measure  of  damages  for  pledgee's  conversion 
of  pledge;   32  A.  S.  R.  725,  on  measure  of  damages  for  holder's  conversion  of 
collateral  security. 
Kights  of  bona  fide  purcbaser  for  value  of  certificate  of  stock. 

Cited  in  McLean  v.  Charles  Wright  Medicine  Co.  96  Mich.  479,  56  N.  W.  68, 
to  point  that  bona  fide  purchaser  for  value  of  certificate  of  stock,  duly  assigned, 
will  be  protected  in  his  title  same  as  purchaser  of  negotiable  paper. 

51  AM.  RfiP.  05,  PBOPIiB  ▼.  HARDING,  5S  MIOH.  48,  18  N.  W.  555. 
Qualifications  of  Jurors. 

Cited  in  Saginaw  v.  Campau,  102  Mich.  594,  61  N.  W.  65,  on  qualifications  of 
jurors. 
Statutory  presumptions  of  disqualifications  of  Jurors. 

ated  in  Bliss  v.  Caille  Bros.  Co.  149  Mich.  601,  113  N.  W.  317, 12  A.  &  E.  Ann. 
Cas.  513,  on  statutory  presumptions  of  disqualifications  of  jurors  on  ground  of 
relationship. 
Presumptions  of  courts  on  adoption  of  constitution. 

Cited  in  Barry  v.  Traux,  13  N.  D.  131,  112  A.  S.  R.  662,  65  L.R.A.  762,  99 
N.  W.  769,  3  A.  &  £.  Ann.  Cas.  191,  to  point  that  courts  are  bound  to  presume 
that  people  adopting  constitution  are  familiar  with  previous  and  existing  laws 
upon  subjects  to  which  its  provisions  relate. 
Construction  of  constitutions. 

Cited  in  People  ex  reL  Atty.  Qen.  v.  Michigan  C.  R.  Go.  145  Mich.  140,  108  N. 
W.  772,  to  point  that  constitutions  are  to  be  construed  in  light  of  surrounding 
circumstances. 
Validity  of  act  for  appointment  of  Jury  commissioners. 

Cited  in  People  v.  Gardner,  136  Mich.  693,  100  N.  W.  126,  holding  that  act 
providing  for  appointment  of  board  of  jury  commissioners  for  Wajme  county  does 
not  conflict  with  fourteenth  amendment  to  Federal  constitution. 
Right  of  court  to  refuse  continuance. 

Cited  in  People  v.  Anderson,  53  Mich.  60,  18  N.  W.  561,  on  right  of  court  to 
refuse  continuance  on  ground  that  complaining  witness  was  nonresident  who  had 
come  voluntarily  to  testify  and  could  only  be  retained  by  putting  him  under 
recogni74moe. 
Nature  of  general  verdict. 

Cited  in  People  v.  Warren,  122  Mich.  504,  80  A.  S.  R,  582,  81  N.  W.  360,  hold- 
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ing  that  general  verdict  involves  not  only  decision  of  facta  in  case,  but  appli- 
<cation  of  law  to  facts. 

hi  AM.  REP.   105,  BURFORD  ▼.  GRAND  RAPIDS,   53  MIOH.  98,    18 

N.  W.  571. 
lilabllity  of  miinicipality  for  damages. 

Cited  in  McCord  v.  Pueblo,  6  Colo.  App.  48,  36  Pac.  1109,  holding  municipal 
corporation  liable  for  injuries  caused  by  negligence  in  construction  of  improve- 
ments to  same  extent  private  person  or  corporation  would  be  tuder  like  circum- 
stances; Southwell  V.  Detroit,  74  Mich.  438,  42  N.  W.  118  (dissenting  opinion), 
to  point  that  corporation  is  only  liable  for  its  own  actual  negligence  in  per- 
formance of  its  duty  to  general  .public;  Joslyn  v.  Detroit,  74  Mich.  458,  42  N.  W. 
oO  (dissenting  opinion),  on  liability  of  city  for  injury  sustained  by  person 
driving  in  evening  into  unguarded  sand  pile  left  in  street  by  contractors;  Wood- 
bury V.  Owosso,  64  Mich.  239,  31  N.  W.  130,  to  point  that  person  cannot  recover 
from  city  damages  for  negligence  upon  ground  that  plan  or  method  of  constructing 
bridge  was  not  as  good  and  durable  as  some  other  method  or  plan  may  have 
been;  Stevens  v.  Muskegon,  111  Mich.  72,  36  L.R.A.  777,  69  N.  W.  227,  holding 
city  not  liable  in  action  at  law  for  damages  sustained  by  reason  of  enforcing  or- 
dinance which  interferes  with  rights  of  proprietor  in  private  sewer  constructed 
in  public  streets  by  authority  of  city  council;  Miller  v.  Kalamazoo,  140  Mich. 
494,  103  N.  W.  845,  holding  that  city,  exercising  legislative  power  in  changing 
grade  of  streets,  cannot  be  liable  to  landowner  for  freezing  of  service  pipes  con- 
nected with  city  waterworks  as  consequence  of  lowering  grade  of  street;  MarVh 
V.  Kingfisher,  22  Okla.  602,  18  L.R.A.(N.8.)  238,  98  Pac  436,  holding  that  b  ,se 
race  on  city  street  is  not  dangerous  condition  for  which  city  is  liable  to  traveler 
who  is  struck  by  race-horse;  Ziegler  v.  Philadelphia,  19  Phila,  400,  46  Phila. 
Leg.  Int.  78,  holding  that  iron  fence  extending  three  feet  into  sidewalk,  sur- 
mounted by  sharp  arrow  head  points,  is  nuisance  for  sufferance  of  which  city 
is  liable;  Jones  v.  Williamsburg,  97  Va.  722,  47  L.R.A.  294,  34  S.  E.  883,  holding 
municipality  not  liable  for  damages  resulting  from  collision  between  bicycle 
and  pedestrian  merely  because  it  failed  to  pass  ordinance  forbidding  use  of 
sidewalks  by  bicycles. 

Cited  in  reference  notes  in  2  A.  S.  R.  169,  on  obligation  of  municipal  corpo- 
rations to  keep  streets  and  highways  in  safe  condition;  36  A.  S.  R.  668,  on 
municipal  liability  for  acts  of  licensees. 

Cited  in  notes  in  51  A.  R.  860,  on  municipal  liability  for  injuries  by  unauthor- 
ized acts  of  private  persons  in  streets;  30  A.  S.  R.  379,  on  municipal  liability  for 
negligence  and  other  misconduct  of  officers  and  agents;  30  A.  S.  R.  397,  on  lia- 
bility of  municipality  for  nuisance  created  by  its  act  or  neglect;  23  L.R.A. 
(N.S.)  640,  on  liability  of  municipality  for  failure  to  prevent  improper  conduct 
in  or  use  of  streets. 
CkMisting  on  public  street  as  negligence  per  se. 

Cited  in  Burt  v.  Staffeld,  121  Mich.  390,  80  N.  W.  236,  holding  it  not  negli- 
gence per  se  to  coast  on  public  street. 

«1   AM.  REP.   Ill,  WATSON  ▼.  WATSON,    5S   MIOH.    168,    18  N.  W. 

605. 
Right  to  maintain  action  for  seduction. 
Cited  in  De  Haven  ▼.  Helvie,  126  Ind.  82,  25  N.  E.  874,  to  point  that  action 
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for  seduction  may  be  maintained  though  facts  make  case  of  rape;  Velthoase  t. 
Alderink,  153  Mich.  217,  18  L.R.A.(N.S.)  587,  117  N.  W.  76,  U 
A.  &  E.  Ann.  Cas.  1111,  holding  employment  of  force  no  bar  to  recovery  for 
seduction ;  Stoudt  v.  Shepherd,  73  Mich.  588,  41  N.  W.  096,  to  point  that  woauin 
when  of  age  can  sue  in  her  own  name  for  injury  whether  of  age  or  not  when  de- 
bauched. 

Financial  condition  of  defendant  as  evidence. 

Cited  in  Totten  v.  Read,  16  Daly,  282,  10  N.  Y.  Supp.  318,  holding  evidenee 
showing  defendant's  financial  condition  material  in  action  for  breach  of  promiae 
of  marriage;  Randall  v.  Evening  News  Asso.  97  Mich.  136,  56  N.  W.  361,  hold- 
ing evidence  of  reputed  wealth  of  defendant  corporation  in  suit  for  libel  in- 
admissible; White  V.  Gregory,  126  Ind.  95,  25  .N.  E.  806,  holding  evidence  of 
pecuniary  condition  of  defendant  admissible  in  action  for  seduction. 
Right  to  exemplary  damages. 

Cited  in  Durfee  v.  Newkirk,  83  Mich.  522,  47  N.  W.  351,  holding  that  where 
damages  are  ci^pable  of  accurate  pecuniary  estimation,  exemplary  damages  can 
never  be  allowed. 

51  AM.  RBF.  116,  LINCOLN  v.  DAVIS,  5S  MICH.  S75,  19  N.  W.  lOS. 
Rights  of  riparian  proprietor. 

Cited  in  Eisenbach  v.  Hatfield,  2  Wash.  236,  12  L.R.A.  632,  26  Pac  539 
(dissenting  opinion),  on  right  of  riparian  owner  in  water  frontage  belonging 
by  nature  to  his  land;  Grand  Ri4>ids  v.  Powers,  89  Mich.  94,  28  A.  S.  R.  276, 
14  L.R.A.  498,  50  N.  W.  661,  holding  that  municipality  has  no  right  to  lix 
arbitrary  line  beyond  which  riparian  owners  cannot  go,  in  that  portion  of  waters 
of  river  which  are  not  at  time  navigable  for  any  purpose;  Clute  v.  Fisher, 
65  Mich.  48,  31  N.  W.  614,  to  point  that  soil  under  water  of  inland  lakes  in  this 
state  does  not  belong  to  general  government  or  to  state;  Jones  v.  Lee,  77  Mich. 
35,  43  N.  W.  855,  holding  that  in  case  of  navigable  lake,  riparian  rights  depend 
on  those  principles  which  apply  where  immediate  dependence  on  filum  aquae  or 
middle  thread  is  impracticable;  Grand  Rapids  Ice  &  Coal  Co.  v.  South  Grand 
Rapids  Ice  &  Coal  Co.  102  Mich.  227,  47  A.  S.  R.  516,  25  L.R.A.  815,  60  N.  W. 
681,  holding  that  proprietor  on  shore  of  lake  takes  by  virtue  of  short  ownership; 
Bishop  V.  Baldwin,  147  Mich.  22,  110  N.  W.  139,  holding  that  right  of  navigating 
waters  of  Great  Lakes,  though  paramount,  is  not  exclusive;  Concord  Mfg.  Co. 
V.  Robertson,  66  N.  H.  1,  18  L.R.A.  679,  25  AtL  718,  to  point  that  owners  of 
adjoining  land  have  private  right  of  using  tide-waters  and  large  ponds;  Poynter 
V.  Chipman,  8  Utah,  442,  32  Pac.  690,  holding  party  owning  land  to  meander 
line  along  old  shore  of  lake  entitled  to  recover  all  dry  land  made  by  rescission 
of  water  between  such  meander  line  and  water's  edge;  People  v.  Silberwood,  110^ 
Mich.  103,  32  L.R.A.  694,  67  N.  W.  1087,  to  point  that  shore  owner  upon  Great 
Lakes  has  same  right  to  land,  subject  to  right  of  fishing  and  navigation,  which 
is  possessed  by  shore  owner  on  rivers;  State  v.  Lake  St.  Clair  Fishing  &  Shoot- 
ing Club,  127  Mich.  580,  87  N.  W.  117,  as  to  character  and  ownership  of  St 
Clair  Flats  in  Lake  St.  Clair;  Olds  v.  SUte  Land  Office,  150  Mich.  134,  112  N.  W. 
952,  on  issue  as  to  character  of  lands  lying  at  delta  of  St.  Clair  river  at  time 
of  admission  of  this  state  to  Union;  Ainsworth  t.  Munoskong  Hunting  k  Fishing 
Club,  159  Mich.  61,  123  N.  W.  802,  holding  that  riparian  owners  on  Great  Lakes 
own  to  meander  line. 
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Cited  in  notes  in  19  A.  S.  R.  230,  on  rights  of  landowners  in  navigable  waters 
fronting  their  lands  and  in  the  lands  thereunder;  120  A.  S.  R.  085,  on  divisions 
of  accretion  to  shores  of  lake;  45  L.R.A.  240,  on  title  to  land  between  high  and 
low  water  mark  in  case  of  grant  bounded  by  water;  23  E.  R.  C.  100,  on  riparian 
rights,  titles,  and  boundaries. 
Rights  as  to  fishing  and  hunting. 

Cited  in  Hartman  v.  Tresise,  36  Colo.  146,  4  L.RJL.(N.S.)  872,  84  Pac.  685 
(dissenting  opinion),  on  right  of  fishing  in  navigable  waters;  Sterling  v.  Jack- 
son, 69  Mich.  488,  13  A.  S.  R.  405,  37  N.  W.  845,  on  right  to  fish  in  navigable 
waters  of  Great  Lakes  at  places  not  affected  by  private  ownership;  People  v. 
Horling,  137  Mich.  406,  100  N.  W.  691,  holding  that  public  have  right  to  take 
fish  from  lake  wholly  located  on  party's  land  where  lake  is  so  situated  that  fish 
from  river  migrate  to  and  from  it  at  different  periods  of  year;  Schulte  v.  War- 
ren, 120  IlL  App.  10,  holding  that  right  of  public  to  take  fish  extends  as  in- 
cident to  right  of  navigation  to  all  streams  and  lakes  navigable,  notwithstanding 
ownership  of  soil  underlying  such  waters  is  in  private  individuals;  Griffith  v. 
Holman,  23  Wash.  347,  83  A.  S.  R.  821,  54  L.R.A.  178,  63  Pac.  239,  holding  that 
riparian  proprietor  upon  banks  of  non-navigable  fresh-water  stream,  owns  ex- 
clusive right  of  fishery  in  waters  fiowing  opposite  his  land  as  far  as  middle  of 
stream. 

Cited  in  reference  notes  in  7  A.  S.  R.  798,  on  fishing  rights  of  public  in  unin- 
closed  fiats  between  high  and  low  water  mark  of  sea;  23  A.  S.  R.  399,  on  right  of 
fishery  in  public  waters. 

Cited  in  notes  in  13  A.  S.  R.  418,  419,  on  right  to  hunt  or  fish  on  land  of 
another;  131  A.  S.  R.  751,  756,  763,  on  law  of  fishing;  39  L.R.A.  583,  on  right  of 
government  to  grant  fishery  rights  to  individuals;  60  L.R.A.  484,  on  public  right 
of  fishery;  60  L.R.A.  510,  on  individual  use  of  public  right  of  fishery. 
Division  of  lake  bed. 

Cited  in  Scheifert  v.  Briegel,  90  Minn.  125,  101  A.  S.  R.  399,  63  L.R.A.  20(1, 
96  N.  W.  44,  holding  that  riparian  owners  of  non-navigable  lake,  waters  of  which 
have  disappeared,  own  that  portion  of  bed  inclosed  by  extending  lines  from  where 
side  division  lines  of  each  respective  landowner  cross  meandered  line  to  center  of 
lake;  Calkins  v.  Hart,  64  Misc.  149,  118  N.  Y.  Supp.  1049,  holding  that  where 
titles  of  owners  of  land  abutting  upon  lake  which  is  oval  in  form  run  to  center  of 
lake  each  owner  is  entitled  to  land  under  water  in  front  of  premises  to  thread  of 
lake. 

Cited  in  note  in  18  L.R.A.  695,  on  ownership  of  beds  of  lakes  and  ponds. 

51  AM.  REP.    128,  DUIiliAM  r.  WILIiSON,   53   MIOH.   893,    19  N.   W. 

112. 
Power  to  remove  officers. 

Cited  in  People  ex  rel.  Simpson  v.  Denman,  16  Colo.  App.  337,  65  Pac.  455, 
holding  that  governor  has  no  authority  to  remove  from  office  coal  mine  inspector 
for  malfeasanee  in  office,  except  upon  hearing  after  notice  to  such  officer;  People 
ex  rel.  Engley  v.  Martin,  19  Colo.  565,  24  L.R.A.  201,  36  Pac.  543,  on  power  of 
governor  to  r^nove  public  officer;  State  ex  rel.  Atty.  Gen.  v.  Johnson,  30  Fla. 
433,  18  L.R.A.  410,  11  So.  845,  on  power  of  governor  to  remove  officer  for  neglect 
of  duly;  Knox  County  v.  Johnson,  124  Ind.  145,  19  A.  S.  R.  88,  7  L.R.A.  684, 
24  N.  E.  148,  holding  that  power  to  oust  officer  rightfully  in  office  is  essentially 
judicial,  except  where  it  is  exercised  by  appointing  power;   Brown  v.  Duffud,. 
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66  Iowa,  193,  23  N.  W.  306,  to  point  that  as  conatttution  guaranties  to  auditor 
term  of  office  for  two  years,  he  cannot  be  removed  except  by  method  provided  bj 
same  instrument;  Hoffman  v.  Toe,  9  Kan.  App.  394,  68  Pac.  802,  holding  thut 
legislative  committee  has  no  jurisdiction  to  investigate  charges  against  officer 
other  than  those  submitted  to  it  by  governor;  Trainor  v.  Wayne  Ckmnty,  89 
Mich.  162,  15  L.R.A.  95,  50  N.  W.  809,  to  point  that  state  system  of  government 
favors  appointments  to  office  for  fixed  periods  and  almost  entirely  rejects  polior 
of  removals  at  will;  McLaughlin  v.  Burroughs,  90  Mich.  311,  51  N.  W.  2So, 
holding  that  mandamus  will  not  lie  to  compel  prosecuting  attorney  of  county 
to  make  and  attach  to  petition  for  removal  of  public  officer  statement  that,  in 
his  opinion,  case  demands  investigation,  as  required  by  statute  to  give  governor 
jurisdiction  over  such  removal;  Fuller  v.  Ellis,  98  Mich.  96,  57  N.  W.  33,  to 
point  that  article  of  constitution  conferring  upon  governor  power  to  remove 
officers  applies  to  all  public  officers  whose  duties  pertain  to  state  affairs;  Speed 
V.  Detroit,  98  Mich.  360,  39  A.  8.  R.  555,  22  L.R.A.  842,  57  N.  W.  406,  holding 
that  lirgislature  may  provide  for  removal  of  municipal  officers;  Atty.  Gen.  ex  reL 
Rich  V.  Jochim,  99  Mich.  358,  41  A.  S.  R.  606,  23  L.R.A.  699,  58  N.  W.  61  J. 
holding  that  adoption  of  fourteenth  amendment  to  constitution  of  United  States 
did  not  modify  power  of  governor  to  remove  certain  state  officers;  State  ex  reL 
dapp  V.  Peterson,  50  Minn.  239,  52  N.  W.  655,  as  to  whether  power  of  removal 
is  administrative  or  judicial;  State  ex  reL  Doolittle  v.  Hays,  91  Miss.  755. 
45  So.  728,  to  point  that  whether  there  is  in  fact  vacancy*  in  office  is  not  settled 
by  declaration  of  authority  vested  with  power  of  filling  it;  State  ex  rel.  Atty. 
Oen.  V.  Hawkins,  44  Ohio  St.  98,  5  N.  E.  228,  holding  power  of  governor  to  re- 
move members  of  board  of  police  commissioners  is  administrative  and  not  pi- 
dicial;  Cameron  v.  Parker,  2  Okla.  277,  38  Pac.  14,  holding  that  statute  giving 
governor  power  to  remove  superintendent  of  public  instruction  from  office  for 
incompetency  etc.,  without  trial  in  court  of  law  is  not  unconstitutional;  State 
ex  rel.  Lee  v.  Chaney,  23  Okla.  788,  102  Pac.  133  to  point  that  mayor  and  city 
council  did  not  have  power  to  try  city  marshal  under  constitution,  became  pro- 
cedure called  for  judicial  action;  Hartigan  v.  West  Virginia  University,  49 
W.  Va.  14,  38  S.  E.  698,  on  removal  of  officers;  State  ex  rel.  Starkweather  v. 
Superior,  90  Wis.  612,  64  N.  W.  304,  holding  that  power  to  remove  officers  of 
corporation  for  cause,  though  to  be  exercised  in  judicial  manner  is  administra- 
tive, not  judiciaL 

Cited  in  notes  in  16  A.  8.  R.  648,  on  removal  of  officers  by  governor;  135  A. 
8.  R.  254,  on  removal  for  cause;  15  L.R.A.  99,  on  summary  removal  oi  officer 
for  cause;  29  L.R.A.  385,  on  removal  of  officers  of  state  institutions. 
—  Necessity  for  notice  and  hearing. 

Cited  in  Shurtleff  v.  United  SUtes,  189  U.  S.  311,  47  L.  ed.  828,  23  Sup.  a. 
Rep.  535;  Benson  v.  People,  10  Colo.  App.  175,  50  Pac.  212;  Gillett  v.  People,  13 
Colo.  App.  553,  59  Pac.  72;  State  ex  rel.  Hitchcock  v.  Hewitt,  3  8.  D.  187,  44 
A.  S.  R.  788,  16  L.R.A.  413.  52  N.  W.  875;  Roth  v.  State,  158  Ind.  242,  63  N. 
E.  460;  Jacques  v.  Little,  51  Kan.  300,  20  L.R.A.  304,  33  Pac  106;  State  ex  rel. 
Reid  v.  Walbridge,  119  Mo.  383,  41  A.  S.  R.  663,  24  S.  W.  457;  State  ex  rel. 
Hastings  v.  Smith,  35  Neb.  13,  16  L.R.A.  791,  52  N.  W.  700;  Biggs  v.  McBride, 
17  Or.  640,  5  L.R.A.  115,  21  Pac.  878;  Arkle  v.  Board  of  Comrs.  41  W.  Va, 
471,  23  S.  E.  804, — holding  notice  and  hearing  necessary  to  removal  of  public 
officer;  Morrilton  Waterworks  Improv.  Dist.  v.  Earl,  71  Ark.  4,  71  S.  W.  666, 
holding  that  city  councils  may  not  remove  members  of  board  of  improvement 
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without  notice  and  hearing;  Denver  v.  Darrow,  13  Colo.  460,  16  A.  S.  R.  215, 
-22  Pac.  784,  holding  notice  and  hearing  necessary  to  removal  of  alderman  by 
resolution  of  board;  Kendrick  v.  Nelson,  13  Idaho,  244,  80  Pac.  755,  12  A.  & 
E.  Ann.  Cas.  820,  as  to  officer's  right  of  notice  and  hearing  on  removal  from 
ofGce;  State  ex  rel.  Carson  v.  Harrison,  113  Ind.  434,  3  A.  S.  R.  663,  16  N.  E. 
584,  holding  judicial  hearing  necessary  to  removal  of  public  officer;  State  v. 
Gerhardt,  145  Ind.  430,  33  L.R.A.  313,  44  N.  E.  460  (dissenting  opinion),  on 
right  of  person,  singled  out  by  law  as  improper  to  carry  on  liquor  business,  to 
hearing  on  the  facts;  People  ex  rel.  Metevier  v.  Therrien,  80  Mich.  187,  45  N. 
W.  78,  holding  that  governor  cannot  remove  officer  unless  upon  such  showing 
and  record  of  proceedings  as  will  show  to  world  and  to  accused  for  what  par- 
ticular act  or  acts  of  misconduct  he  has  forfeited  office;  Territory  ex  rel.  Wade 
V.  Ashenfelter,  4  N.  M.  03,  12  Pac.  870,  holding  that  incumbent  in  office  cannot 
be  removed,  except  upon  hearing,  and  for  cause;  Christy  v.  Kingfisher,  13  Okla. 
•585,  76  Pac.  135,  holding  that  elective  or  appointive  city  officer  may  be  removed 
without  notice  or  hearing;  People  ex  rel.  Murphy  v.  McAllister,  10  Utah,  357, 
37  Pac.  578,  holding  that  power  of  removal  of  appointive  officers  cannot  be 
exercised  by  city  council  without  preferring  charges  and  affording  opportunity 
to  be  heard;  State  ex  rel.  Hamilton  v.  Grant,  14  Wyo.  41,  116  A.  S.  R.  082,  1 
Ii.R.A.(N.S.)  588,  81  Pac.  705,  holding  that  governor  having  power  of  removal, 
may  remove  officer  without  notice  and  hearing  where  statute  does  not  provide 
procedure. 

Cited  in  note  in  40  A.  S.  R.  45,  on  application  of  certiorari  to  cases  of  removal 
of  officers  from  office. 
•Ck>n8tractlon  of  statutes. 

Cited  in  Detroit  v.  Chapin,  108  Mich.  136,  37  L.R.A.  301,  66  N.  W.  687,  ta 
point  that  constitutional  provisions  must  be  construed  with  reference  to  each 
other  when  relating  to  same  subject  matter. 
Constitutionality  of  liquor  law. 

Cited  in  Robison  v.  Miner,  68  Mich.  540,  37  N.  W.  21,  holding  provision  of 
liquor  law  authorizing  approving  board  to  reject  bond  if  principal  is  known  to 
them  "to  be  person  whose  character  and  habits  would  render  him  or  her  unfit 
person  to  conduct  business  of  selling  liquor,"  unconstitutional. 

51  AM.  REP.  151,  PBOPIiE  v.  DANN,  58  MICH.  490,  10  N.  W.  150. 
Homicide  in  defense  of  property. 

Cited  in  State  v.  Matthews,  148  Mo.  185,  71  A.  S.  R.  504,  40  8.  W.  1085, 
holding  though  one  is  not  justified  in  killing  another  who  is  tearing  down  and 
•carrying  away  fence  belonging  to  former,  such  killing  is  nothing  more  than  man- 
slaughter in  fourth  degree,  if  done  in  heat  of  passion  engendered  by  removal  of 
fence. 

Cited  in  notes  in  82  A.  D.  675,  on  degree  of  force  which  is  justifiable  to  de- 
fend one's  property;  74  A.  S.  R.  730,  on  right  to  kill  in  defense  of  property; 
^2  L.R.A.(N.S.)   726,  on  right  to  use  deadly  weapon  in  resisting  trespass. 

51  AM.  lUCP.   154,  PO\¥SRS  v.  HARLOW,   58   MIOH.   507,    10   N.   W. 

257,  Later  appeal  in  57  Mich.  107,  23  N.  W.  606. 
Xifability  for  neflrligent  injury  generally. 

Cited  in  San  Antonio  &  A.  P.  R.  Co.  v.  Morgan,  02  Tex.  08,  46  S.  W.  28, 
to  point  that  owner  is  liable  for  intentional  injury  to  person  wrongfully  on  his 
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property;  Travell  v.  Baimerman,  71  App.  Div.  439,  75  X.  V.  Supp.  866,  holding 
owner  of  lot  liable  for  injury  to  boy  on  street,  from  mass  of  caked  gunpowder 
and  cannon  primers  placed  on  lot  by  owner  and  carried  to  street  by  another 
1»oy  and  exploded;  Waters  Pierce  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App.  508,  60 
S.  W.  453,  holding  manufacturer,  having  sold  dangerous  merchaudiae  without 
notice,  liable  for  injury  resulting  to  one  not  in  privity  with  contract  of  sale, 
and  who  was  employee  of  buyer. 

Cited  in  reference  note  in  56  A.  R.  310,  on  liability  of  master  for  explosion 
from  unknown  cause  of  dynamite  stored  on  the  premises. 

Cited  in  notes  in  50  A.  R.  26,  on  recovery  for  injuries  received  by  defend- 
ant's maintenance  of  dangerous  machinery  on  premises;  67  A.  S.  R.  140,  on 
liability  for  keeping  explosives;  14  L.R.A.  675,  on  negligence  in  respect  to  gaw 
and  similar  dangerous  agencies;  20  L.R.A.  726,  on  negligence  in  storage  of  gun- 
powder, nitroglycerin,  dynamite,  and  other  explosives;  10  L.RJL(N.S.)  377. 
on  master's  liability  for  injury  by  servant  to  third  person  in  use  of  dynamite 
placed  in  his  custody. 
Negligence  toward  children. 

Cited  in  O'Leary  v.  Michigan  SUte  Teleph.  Co.  146  Mich.  243,  109  K.  W. 
434,  holding  child  seven  years  of  age  not  trespasser  and  as  such  barred  of  re- 
covery for  injury  resulting  from  his  having  his  hands  caught  in  pulley  blodc 
fastened  to  post  in  street  and  being  operated  by  team  and  men  more  than  blod: 
away;  Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L.  606,  108  A.  S.  R.  764,  70  L.R^ 
147,  61  Atl.  401,  2  A.  &  B.  Ann.  Cas.  407  (dissenting  opinion),  on  duty  of 
abutting  owner  to  exercise  reasonable  care  and  caution  with  respect  to  probable 
conduct  of  child  towards  materials  placed  by  former  upon  public  highway 
in  front  of  his  premises;  Rachmel  v.  Clark,  205  Pa.  314,  62  L.RJL  059,  54 
Atl.  1027,  holding  owner  of  slate  factory  who  permits  slabs  of  slate  to  remain 
for  long  time  on  payment  liable  where  child  climbs  up  alongside  of  and  leans 
against  slab  which  topples  over  and  injures  him;  Union  P.  R.  Co.  v.  McDon- 
ald, 152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619,  holding  railroad  company 
guilty  of  negligence  where  boy  becoming  alarmed  was  badly  burned  by  falling 
into  pile  of  slack  in  permanent  state  of  combustion,  deposited  in  lot  near 
station  by  company,  no  sign  of  danger  appearing  on  surface  of  slack;  Kopple- 
kom  V.  Colorado  Cement  Pipe  Co.  36  Colo.  App.  274,  54  L.R.A.  284,  64  Pac. 
1047,  holding  cement  pipe  company,  having  stored  large  quantitiei  of  pipe 
upon  certain  lots  in  populated  part  of  city,  liable  where  child  attracted  to  it 
was  killed  by  one  of  pipes  while  at  play;  Kinchlow  v.  Midland  Elevator  Co. 
57  Kan.  374,  46  Pac.  703,  holding  that  question  as  to  whether  owner  of  premises 
exercised  due  care  respecting  barrel  partly  full  of  hot  water,  and  its  openness 
to  accident,  whereby  boy  employed  by  owner's  licensee  was  injured,  was  for 
jury;  M'Cahill  t.  Detroit  City  R.  Co.  96  Mich.  156,  56  N.  W.  668,  holding 
that  where  street  car  driver  permits  seven  year  old  boy  who  was  upon  front 
platform  with  him  when  car  started,  to  remain  there  and  ride  for  some  dis- 
tance, he  has  no  right  to  order  boy  to  get  off  without  giving  him  opportunity  to 
obey  order  with  safety;  Texas  A  P.  R,  Co.  v.  Brown,  11  Tex.  Civ.  App.  503, 
33  S.  W.  146,  holding  railway  company  liable  for  injury  to  child  playing  in  its 
yard  upon  implied  invitation;  Clark  v.  Northern  P.  R.  Co.  29  Wash.  139, 
59  L.R.A.  508,  69  Pac.  636,  holding  railway  company  having  leased  land  en 
one  side  of  its  switch  yard  for  circus  exhibition  not  liable  as  result  of  implied 
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invitation  to  enter  dangerous  premises,  to  child  injured  while  taking  short  cut, 
unnecessarily,  through  yards  to  circus. 

Cited  in  notes  in  36  A.  S.  R.  835,  on  remote  and  proximate  cause  of  in- 
juries received  by  children;  19  L.R.A.(N.8.)  1127,  on  application  of  doctrine 
of  attractive  nuisance  to  attractions  on  private  premises. 

Distinguished  in  Keating  v.  Michigan  C.  R.  Co.  97  Mich.  154,  37  A.  S.  R, 
328,  66  N.  W.  346,  holding  railroad  company  not  liable  for  injury  to  boy  as 
consequence  of  his  accepting  invitation  of  employee  to  ride  on  train;  FormaJl 
V.  Standard  Oil  Co.  127  Mich.  496,  86  N.  W.  946,  holding  employer  not  bound 
by  act  of  employee,  not  his  alter  ego,  in  inviting  or  permitting  children  to 
be  upon  premises. 

—  Dangerous  machinery  generally. 

Cited  in  Ryan  v.  Towar,  128  Mich.  463,  92  A.  S.  R.  481,  65  L.R.A.  310,  87 
N.  W.  644,  holding  owner  of  land  not  liable  to  trespassing  children  who  are 
injured  by  dangerous  machinery  naturally  calculated  to  attract  them  to  prem- 
ises; Driscoll  v.  Clark,  32  Mont.  172,  80  Pac  1,  holding  person  not  liable  for 
injuries  to  child  received  while  playing  around  his  machinery  where  invitation 
actual  or  implied  is  not  shown;  O'Leary  v.  Brooks  Elevator  Co.  7  N.  D.  554, 
41  L.R.A.  677,  76  N.  W.  919,  holding  owner  of  elevator  not  liable  for  injury 
to  trespassing  child  by  dangerous  machinery. 
^Unguarded  turntable. 

Cited  in  Barrett  v.  Southern  P.  Co.  91  Cal.  296,  25  A.  S.  R.  186,  27  Pac. 
666,  holding  railroad  company  liable  for  injury  to  child  while  playing  on  turn* 
table  left  unguarded  upon  its  premises  near  public  street;  York  ▼.  Pacific  dc 
N.  R.  Co.  8  Idaho,  674,  69  Pac.  1042,  holding  railroad  company  liable  for  death 
of  child  caused  by  playing  on  turntable  through  negligence  of  company;  Edging- 
ton  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  410,  67  L.R.A.  661,  90  N.  W. 
96,  holding  railroad  company  liable  for  injuries  received  by  seven  year  old 
child  while  playing  on  turntable,  caused  by  company's  failure  to  use  reasonable 
oare  to  guard  and  fasten  it;  Wheeling  k  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St. 
236,  122  A.  S.  R.  603,  19  L.R.A.(N.S.)  1136,  83  N.  E.  66,  11  A.  &  E.  Ann.  Cas. 
981,  holding  railroad  company  not  liable  to  infant  who  comes  upon  its  prem- 
ises without  invitation  and  who  is  injured  there  while  playing,  without  its 
knowledge,  with  turntable. 

Disapproved  in  Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61  N.  J.  L.  636,  68  A. 
S.  R.  727,  41  L.R.A.  831,  40  Atl.  682,  holding  railroad  company  not  liable  for 
injury  received  by  child  while  playing  on  company's  turntable. 

—  SxpiosiTes. 

Cited  in  Chambers  v.  Milner  Coal  &  R.  Co.  143  Ala.  255,  39  So.  170,  holding 
that  there  was  no  absolute  duty  resting  on  corporation  to  keep  powder  maga- 
zine guarded  from  access  by  children  unless  situation  and  surroundings  would 
reasonably  indicate  to  ordinarily  prudent  person  in  charge  that  it  might  be 
tampered  with  and  cause  injury  to  children;  Mattson  v.  Minnesota  &  N.  W. 
R.  Co.  95  Minn.  477,  111  A.  S.  R.  483,  70  L.R.A.  603,  104  N.  W.  443,  6  A.  & 
E.  Ann.  Cas.  498,  holding  railroad  company,  laying  exposed  and  unguarded  on 
its  premises  large  quantity  of  dynamite,  liable  where  children  found  it  and 
were  injured  by  its  explosion;  Cleveland  Terminal  &  Valley  R.  Co.  v.  Marsh, 
63  Ohio  St.  236,  62  L.R.A.  142,  58  N.  E.  821  (dissenting  opinion),  on  degree 
of  care  required  of  railroad  company  to  prevent  exposure  of  boy  passing  along 
its  track  on  invitation  of  its  agent,  to  exposure  of  unexploded  torpedo;  Harri- 
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man  v.  Pittoburgh,  C.  k  St.  L.  R.  Co.  45  Ohio  St  11,  4  A.  S.  R.  507,  12  N.  E. 
451,  holding  railroad  company  liable  for  injury  to  boy  by  explosion  of  torpedo 
picked  up  by  him  while  passing  along  its  road;  lamurri  t.  Saginaw  City  Gas 
Co.  148  Mich.  27,  111  N.  W.  884,  holding  owner  of  tank  wagon  containing  ex- 
plosives, left  by  him  unattended  in  public  highway,  liable  for  injuries  to  child 
by  explosion  of  tank  while  child  was  at  play  thereon;  Olson  v.  Gill  Home  In- 
vest Co.  58  Wash.  151,  27  L.RJk.(N.S.)  884,  108  Pac  140,  holding  that  owner  of 
premises  is  liable  to  trespassing  children  for  negligent  manner  of  storing  ex- 
plosives; McGhee  v.  Norfolk  k  8.  R.  Co.  147  N.  C.  142,  24  LJUL(N.S.)  119, 
00  S.  E.  912,  to  point  that  child  of  tenant  injured  by  explosion  of  dynamite 
stored  on  premises  by  landlord  may  recover  therefor. 

Cited  in  note  in  14  L.Rj^.(N.S.)  589,  on  liability  for  injury  to  children  from 
explosives  left  accessible  to  them. 

—  Unguarded  water. 

Cited  in  Pekin  ▼.  McMahon,  154  111.  141,  45  A.  S.  R.  114,  27  L.R.A.  2<Mv 
39  N.  E.  484,  holding  city  liable  for  maintaining  pit  filled  with  water  whereby 
child  playing  there  was  drowned;  Franks  ▼.  Southern  Cotton  Oil  Co.  78  S.  i\ 
10,  12  L.R.A.(N.S.)  468,  58  S.  E.  960,  holding  corporation  liable  for  infant's 
death  caused  by  drowning  in  unguarded  reservoir  maintained  by  it  in  open 
field  where  children  were  accustomed  to  resort  for  play. 

—  On  street  car  track. 

Cited  in  Camden  Interstate  R.  Co.  v.  Broom,  71  C.  C.  A.  641,  139  Fed.  595, 
holding  railway  company  negligent  where  car  approached  crossing  where  chil- 
dren were  congregated  at  speed  of  about  fifteen  miles  an  hour,  without  giving 
warning,  whereby  child  was  run  over  and  injured;  McDermott  v.  Severe,  202 
U.  8.  600,  50  L.  ed.  1162,  26  Sup.  Ct  Rep.  709,  holding  railway  company  liable 
where  boy  having  his  foot  caught  in  track  was  injured  in  consequence  of  failure 
of  motorman  to  stop  car,  motorman  believing  he  would  get  off  track  in  time, 
liiability  of  master  for  Injury  to  servant  due  to  unsafe  appliances  or 
place  of  labor. 

Cited  in  Bright  v.  Barnett  &  R.  Co.  88  Wis.  299,  26  L.R.A.  524,  60  N.  W. 
418,  holding  company  furnishing  staging  used  in  performing  work  liable  for 
death  of  employee  caused  by  defective  plank  therein,  although  there  was  no 
privity  or  contract  relation  between  company  and  deceased;  Rush  v.  Spokane 
Falls  &  N.  R.  Co.  29  Wash.  501,  63  Pac.  500,  holding  railroad  company  liable 
for  exposing  servant  to  dangerous  explosives. 

—  Failure  to  warn  generally. 

Cited  in  Kann  v.  Meyer,  88  Md.  541,  41  AtL  1065,  holding  sufficient  evidence 
of  master's  negligence  to  be  submitted  to  jury  where  person  employed  on 
freight  elevator  was  not  notified  of  passenger  elevator  being  operated  along- 
side, whereby  he  was  injured. 

—  Failure  to  warn  youthful  employee. 

Cited  in  Forquer  v.  Slater  Brick  Co.  37  Mont.  426,  97  Pac  843,  holding  that 
question  whether  or  not  boy  should  have  been  warned  by  master  of  dangers 
incident  to  running  of  pugmill  was  for  jury  to  determine;  Force  v.  Standard 
Silk  Co.  160  Fed.  992,  holding  master  liable  where  boy  employed  in  silk  mill 
was  injured  while  alone  at  noon  hour  in  room  containing  machinery  naturally 
attractive  to  children,  in  attempting  to  put  on  belt,  against  which  dangerous 
work  he  had  not  been  warned. 
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liability  of  owner  of  premises  for  defective  condition  generally. 

Cited  in  Loveland  v.  Gardner,  70  Cal.  317,  4  L.RJ^.  305,  21  Pac.  766,  holding 
landowner  liable  for  injury  to  neighbor's  horse  by  coming  in  contact  with  negli- 
gently constructed  barb  wire  fence  on  former's  premises;  Chambers  v.  Wood- 
bury Mfg.  Co.  106  Md.  406,  14  L.R.A.(N.S.)  383,  68  Atl.  200,  holding  sufficient 
evidence  of  master's  negligence  to  be  submitted  to  jury  where  young  employee 
was  injured  from  dangerous  premises;  Fanning  v.  J.  G.  White  &  Co.  148  N.  C. 
i541,  62  S.  E.  734  (dissenting  opinion),  on  liability  of  owner  of  premises  for 
injury  to  person  lawfully  thereon  caused  by  dangerous  conditions. 

Cited  in  reference  notes  in  56  A.  R.  320,  on  liability  of  owner  to  licensee 
for  injury  from  dangerous  premises;   12  L.R.A.  843,  on  landlord's  liability  for 
dangerous   premises;    23   L.R.A.    155,   on   liability  of  landlord   as  to  condition 
of  common  entrance,  pass  way,  and  yard,  and  access. 
Duty  of  owner  generally  toward  persons  on  premises  by  invitation. 

Cited  in  Calvert  T.  Springfield  Electric  Light  &  P.  Co.  231  111.  200,  14  L.R.A. 
(N.S.)  782,  83  N.  E.  184,  12  A.  &  E.  Ann.  Cas.  423;  Chapin  v.  Walsh,  37 
111.  App.  526, — ^holding  owner  of  land  who  by  invitation  induces  others  to 
come  upon  his  premises  for  lawful  purpose,  liable  for  injuries  occasioned  by 
unsafe  condition  of  land;  Sloss  Iron  &  Steel  Co.  ▼.  Tilson,  141  Ala.  152,  37 
So.  427;  John  Spry  Lumber  Co.  t.  Duggan,  182  111.  218,  54  N.  E.  1002;  John 
Spry  Lumber  Co.  r.  Dugg;an,  80  111.  App.  304, — holding  that  party  is  bound  to 
exercise  reasonable  care  for  safety  of  persons  on  his  premises  by  invitation; 
Howe  y.  Ohmart,  7  Ind.  App.  32,  33  N.  E.  466,  holding  that  invitation  may  be 
implied  from  circumstances  and  facts  of  case  so  as  to  render  owner  of  building 
liable  for  injury  to  one  visiting  building  for  purpose  of  transacting  ordinary 
business  there;  Smith  v.  Benick,  87  Md.  610,  42  L.R.A.  277,  41  Atl.  56,  holding 
proprietor  of  pleasure  resort  not  liable  to  third  party  injured  by  casual  negli- 
gence of  servants  of  aeronaut,  an  independent  contractor,  in  making  balloon 
ascension;  Johnson  y.  Spear,  76  Mich.  130,  15  A.  S.  R.  208,  42  N.  W.  1002,  to 
point  that  owner  of  real  property  is  liable  to  anyone  who,  expressly  or  impli- 
edly invited  upon  his  premises,  is  injured  by  concealed  defect  thereon;  HoUis 
v.  Kansas  City,  Mo.  Retail  Merchants'  Asso.  205  Mo.  508,  14  L.R.A.(N.S.) 
284,  103  S.  W.  32,  holding  one  in  control  of  premises  liable  to  another  who 
upon  his  invitation  enters  thereon  and  is  injured  because  of  unsafe  condition 
of  said  premises;  Richmond  k  M.  R.  Co.  v.  Moore,  04  Va.  403,  37  L.R.A.  258, 
27  8.  E.  70,  holding  street  railway  company,  advertising  balloon  ascension  at 
park  owned  by  it,  liable  for  injury  to  visitor  resulting  from  negligently  per- 
mitting falling  of  pole  used  in  preparing  for  ascension. 
Impnting  negligence  of  parent  to  child. 

Cited  in  Battishill  y.  Hiunphreys,  64  Mich.  404,  31  N.  W.  804,  on  negligence 
of  parents  as  bar  to  right  of  action  upon  part  of  child. 

Cited  in  notes  in  57  A.  R.  475,  on  imputation  of  parent's  negligence  to  child; 
4  LJt.A.  127,  on  doctrine  of  imputed  negligence  in  case  of  negligence  resulting 
in  injury  or  death  of  child. 
Contributory  negligence  of  child. 

Cited  in  Barstow  y.  Capital  Traction  Co.  20  App.  D.  C.  362,  holding  boy  who 
while  running  alongside  of  car  fell,  having  foot  caught  under  wheel  and 
crushed,  not  guilty  of  contributory  negligence  so  as  to  bar  right  of  action; 
Baker  y.  Flint  &  P.  M.  R.  Co.  68  Mich.  00,  35  N.  W.  836,  holding  contributory 
negligence  of  child  in  failing  to  observe  signals  and  warnings  against  danger 
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\dule  crossing  track  when  be  was  sufficiently  intelligent  to  know  of  danger, 
of  signals  and  warning  against  it,  will  be  such  as  to  prevent  recovery  for 
injury  for  failure  to  exercise  such  precaution. 

Cited  in  note  in  14  A.  S.  R.  593,  596,  on  negligence  of  infant  as  bar  to  n- 
covery  for  personal  injuries. 
Creation  of  easement. 

Cited  in  notes  in  122  A.  S.  R.  209,  on  ways  of  necessity  in  favor  of  grantees: 
136  A.  S.  R.  697,  on  creation  and  conveyance  of  easements  appurtenant;   26 
L.R.A.(N.S.)    353,  on  easements  created  by   severance  of  tract  with   apparent 
benefit  existing. 
Right  of  grantor  to  designate  and  locate  place  of  easement  reserriNl. 

Cited  in  Callan  v.  Hause,  91  Minn.  270,  97  N.  W.  973,  1  A.  &  £.  Ann.  Gas. 
680,  holding  that  where  conveyance  of  real  property  contains  reservation  for 
easement  appurtenant,  for  passageway,  but  place  is  not  designated,  grantor 
has  right  to  designate  and  locate;  Moore  v.  White,  159  Mich.  460,  134  A.  & 
R.  735,  124  N.  W.  62,  holding  that  where  holder  of  servient  tenant  refused  to 
locate  way  and  holder  of  dominant  estate  chose  way  which  was  reasonable,  he 
will  be  protected. 

Cited  in  note  in  85  A.  D.  678,  on  who  is  to  designate  course  of  way  sf 
necessity. 

Revocability  of  license. 

Cited  in  Newberry  v.  Chicago  Lumbering  Co.  154  Mich.  84,  117  N.  W.  592, 
liolding  that  purchaser  of  standing  timber  has  license  coupled  with  interest,  and 
is  not  revocable  during  continuance  of  interest. 

51  AM.  KEP.  161,  FRICND  ▼.  FRIEND,  5S  MICH.  54S,  10  N.  W.  176. 
What  constitutes  cruelty. 

Cited  in  Rigsby  v.  Rigsby,  82  Ark.  278,  101  S.  W.  727,  to  point  that  conduct 
of  husband  in  refusing  to  allow  daughter  to  return  home  would  go  far  in 
justifying  wife  in  leaving  his  house  in  order  to  be  with  her  child. 

Cited  in  notes  in  51  A.  R.  736,  on  accusations  of  adultery  as  ground  for 
divorce;    13  L.R.A.(N.S.)    225,  on  relations  between  one   spouse  and  relatives 
of  the  other  as  affecting  the  question  of  desertion  or  cruelty. 
—  As  ground  for  divorce. 

Cited  in  Sylvis  v.  Sylvis,  11  Colo.  319,  17  Pac.  912,  holding  that  to  authorize 
divorce  on  ground  of  cruelty  evidence  should  show  that  acts  complained  of  are 
such  as  that  danger  to  life,  limb  or  health  will  naturally  arise  from  their 
continued  commission;  Ring  v.  Ring,  118  Qa.  183,  62  L.R.A.  878,  44  S.  £. 
861,  holding  intention  to  wound  necessary  element  of  cruel  treatment  for  which 
divorce  is  allowed;  Maget  v.  Maget,  85  Mo.  App.  6,  holding  that  acts  per  se 
lawful  and  harmless  may  by  excessive  indulgence  become  such  as  to  endanger 
health  and  authorize  divorce. 

Cited  in  notes  in  73  A.  D.  622;  65  A.  8.  R.  77,— on  cruelty  as  ground  for 
divorce. 
Right  to  attack  divorce  decree. 

Cited  in  note  in  60  L.RJ^.  300,  on  direct  attack  on  divorce  decree  by  party 
who  has  eoUuded  in  its  procuronent. 
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51  AM.  REP.   166,  LANE'S  APPEAL,    105  PA.  49. 
Enforcement  of  stock  subscriptions  by  creditors. 

Cited  in  reference  note  in  2  A.  S.  R.  538,  on  right  of  creditors  to  unpaid 
subscription  for  capital  stock  of  corporation. 

Cited  in  notes  in  3  A.  S.  R.  806,  807,  on  right  of  corporate  creditors  to  gar- 
nish unpaid  stock  subscriptions;  3  A.  S.  R.  811,  on  equitable  jurisdiction  to 
compel  payment  of  unpaid  subscriptions  or  to  make  call  for  benefit  of  corpo- 
rate creditors;  3  A.  S.  R.  814,  on  necessity  that  corporate  creditors  exhaust 
legal  remedies  before  seeking  equitable  enforcement  of  subscriptions. 
When  right  of  action  by  creditors  for  unpaid  subscriptions  accrue. 

Cited  in  Chilberg  t.  Siebenbaum,  41  Wash.  663,  84  Pac.  598,  holding  that 
right  of  action  in  favor  of  creditors  of  insolvent  corporation  against  its 
stockholders  to  enforce  stock  subscription,  liability  accrues  at  least  as  soon 
as  corporation  disposes  of  aU  its  assets,  oeases  to  do  business  as  going  concern 
and  becomes  notoriously  insolvent.  , 

Cited  in  note  in  13  A.  S.  R.  482,  on  limitation  of  actions  on  obligations  pay- 
able on  or  after  demand. 

Attachment  execution  against  debts  due  corporation. 
*  Cited   in   Blake  v.  Pittsburjjh,  J.   E.  k  E.  R.  Co.   11   Pa.  IMst.  R.  161,  on 
right  to  issue  attachment  execution  against  debts  due  corporation  when  corpo- 
ration is  insolvent. 
Capital  stock  of  corporation  as  trust  fund. 

Cited  in  State  v.  Chance,  82  Kan.  302,  108  Pac.  791,  20  A.  ft  E.  Ann.  Cas. 
134;  Cook  v.  Carpenter,  12  Pa.  Dist.  R.  483, — ^to  point  that  capital  stock  of 
moneyed  corporation  is  trust  fund  available  to  creditors  in  event  of  insolvency. 

Cited  in  notes  in  3  A.  S.  R.  808,  on  unpaid  stock  subscriptions  as  equitable 
trust  for  corporate  creditors;  5  L.R.A.  649,  on  capital  stock  of  corporation 
as  trust  fund  for  payment  of  debts. 

liiability   for   unpaid   stock   subscription  as  between   assignee  and   as- 
signor. 

Cited  in  Morris  v.  Dunbar,  100  C.  C.  A.  621,  177  Fed.  169,  holding  that  as- 
signee of  shares  of  stock  and  not  assignor  thereof  is  liable  for  unpaid  portion 
of  price   on   corporation's   insolvency. 
Construction  of  statutes. 

Cited  in  State  ex  rel.  Dark  v.  Mann,  43  Ind.  App.  120,  86  N.  E.  976,  to 
point  that  statutes  in  derogation  of  common  law  must  be  strictly  construed. 

51   AM.  REP.   181,  PEBRY  t.  DIOKEN,    105  PA.   88. 

Validity  of  contract  for  contingent  fee. 

Cited  in  Muller  v.  Kelly,  116  Fed.  545,  holding  attorney's  contract  for  eon- 
tingent  fee  valid;  Whinery  v.  Brown,  36  Ind.  App.  276,  75  N.  E.  605,  holding 
contract  by  which  attorney  shall  receive  certain  per  cent  of  what  he  collects 
if  fairly  entered  into  valid  and  enforceable;  Re  Connolly,  34  Pittsb.  L.  J. 
N.  S.  301;  Shoenberger's  Estate,  211  Pa.  99,  60  Atl.  502,— holding  agreement 
by  counsel  for  contingent  compensation,  valid. 

Cited  in  reference  note  in  16  A.  S.  R.  593,  on  agreements  with  attorneys 
for  contingent  fees. 

Cited  in  note  in  83  A.  S.  R.  175,  on  contracts  between  attorneys  and  clients 
for  contingent  fees. 

Am.  Rep.  Vol.  XIX.— 66. 
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Validity  of  contract  to  pvocmre  erldence. 

Cited  in  notes  in  94  A.  D.  370,  on  yalidify  of  ocmtraeta  for  prodoetioii  or 
diiooyery  of  eridenoe;   97  A.  S.  R.   150,  on  Taliditj  of  contracts  to  fnniisb 
eridenoe  wbere  one  is  indirectly  used  as  a  witness;  19  LJLA.  373,  on  TaUditj 
of  contract  to  procure  testimony. 
What  contracts  are  ohampertous. 

Cited  in  note  in  6  B.  R.  C.  390,  on  Talidity  of  sgreements  of  champerty 
and  maintenance. 

Distinguished  in  Harris  t.  Brown,  202  Pa.  10,  90  A.  S.  R.  610,  51  AtL  SSt 
(affirming  9  Pa.  Dist  R.  621),  on  mercantile  speculators  in  quarrels  of  neigh- 
bors as  champertous. 

51  AM.  KBP.  184,  OOH.  t.  PHCENIX  IBON  CO.   105  PA.   111.     liatcr 

appeal  In   US  Pa.  503,  •  AU.   75. 
Right  of  stockholder  to  Inspect  hooks  of  corporation. 

Cited  in  Guthrie  y.  Harkness,  199  U.  S.  148,  60  L.  ed.  130,  26  Sup.  Ct.  Rep. 
4,  4  A.  4  E.  Ann.  Cas.  433;  Stone  v.  Kellogg,  166  IlL  192,  66  A.  &  R.  240. 
46  N.  E.  222;  SUte  ex  rcL  Doyle  v.  Laughlin,  63  Mo.  App.  642;  Re  Steinway, 
169  N.  Y.  260,  46  L.R.A.  461,  63  N.  K  1103;  Kuhbach  v.  Irving  Cut  Gi^ 
Co.  220  Pa.  427,  20  L.RJL(NJ9.)  186,  69  AtL  981,— holding  that  at  eommou 
law  stockholder  of  trading  corporation  has  right  to  examine  books  and  papers 
of  company  at  reasonaUe  time  and  place,  and  for  proper  purpose;  Stone  v. 
Kellogg,  62  111.  App.  444,  holding  fact  that  director  of  corporation  is  suspieSoos 
that  its  affairs  are  not  properly  or  judiciously  managed,  no  reason  why  he 
should  be  denied  right  to  examine  records  and  books  of  account;  Vainey  t. 
Baker,  194  Mass.  239,  80  N.  E.  624,  10  A.  &  E.  Ann.  Cas.  989,  to  point  that 
dispute  as  to  alleged  mismanagement  of  corporation  is  enough  to  entitle  stock- 
holder to  examination  of  accounts  to  see  whether  there  is  ground  for  an  ac- 
tion; Com.  T.  Philadelphia  &  R.  R.  Co.  3  Pa.  Diet.  R.  116,  holding  that  stock- 
holder of  corporation  has  right  to  inspect  stock  list  for  definite  and  proper 
purpose;  Snyder  v.  Groff,  8  Pa.  Dist.  R.  291,  holding  policy  holder  entitled 
to  inspect  books  of  insurance  company;  Com.  v.  Empire  Pass.  R.  Co.  134  Pa. 
237,  19  AtL  629,  26  W.  N.  C.  26,  21  PitUb.  L.  J.  N.  S.  59,  4/  Phila.  Leg. 
Int.  376,  holding  that  right  of  stockholders  to  inspect  books  of  corporation 
can  only  be  exercised  for  reasonable  and  proper  purpose;  Com.  ex  rel.  Wolf 
V.  PennsyWania  R.  Co.  6  Pa.  Dist.  R.  266;  Marshall  v.  American  Caramel  Co. 
9  Pa.  Dist.  R.  162, — ^holding  that  stockholder  has  right  to  inspect  books  of  corpo> 
ration;  O'Connor  t.  Monongahela  Ins.  Co.  37  Pittsb.  L.  J.  N.  &  376,  holdLig 
that  administrator  has  right  to  inspect  list  of  stockholders  of  corporation  for 
purpose  of  aiding  him  in  selling  stock;  State  ex  reL  Wellford  v.  Williams,  110 
Tenn.  649,  64  L.ItA.  418,  76  S.  W.  948,  holding  that  where  it  appears  to  be 
important  to  public  interests,  court  should  allow  general  examination  of  books 
of  municipality  at  suit  of  citizen  and  taxpayer;  Wight  v.  Heublein,  111  Md. 
649,  76  Atl.  607,  to  point  that  stockholders  have  right  to  inspect  hwjkB  of 
corporation. 

Cited  in  reference  note  in  40  A.  S.  R.  248,  on  stockholder's  right  to  inspect 
corporation  books. 

Cited  in  notes  in  107  A.  S.  R.  676,  on  stockholder's  right  to  inspect  corpo- 
rate books;  107  A.  S.  R.  676,  on  stockholder's  right  to  inspect  corporate  books 
as  regulated  by  charter  or  by-laws;  107  A.  S.  R.  681,  on  existence  of  contro- 
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versy   as   condition   affecting   stockholder's  right   to   inspect   corporate  books; 
45  L.RA.  464,  on  right  of  stockholder  to  inspect  corporate  books  |or  hostile 
purposes;   46  liBJL  465,  on  right  of  stodcholder  to  inspect  corporate  books 
to  obtain  grounds  for  litigation. 
—  Mandamus  as  remedy  to  compel  inspection. 

Cited  in  Nettles  v.  McConnell,  151  Ala.  538,  43  So.  838,  holding  that  resi- 
dent stockholder  of  foreign  corporation  can  by  mandamus  compel  corpora- 
tion to  permit  him  to  examine  its  books  and  papers,  which  are  within  state; 
State  ex  reL  Johnson  v.  St.  Louis  Transit  Co.  124  Mo.  App.  Ill,  100  S.  W. 
1126,  holding  mandamus  appropriate  remedy  for  enforcement  of  right  of  stock- 
holder to  examine  books  of  corporation;  Fuller  v.  Alexander  Hollander  &  Co. 
61  N.  J.  £q.  648,  40  Atl.  634,— holding  that  sole  remedy  of  stockholder  wrong- 
fully refused  inspection  of  books  of  corporation  is  by  mandamus;  Re  Guarantee 
Trust  Co.  34  W.  N.  C.  14,  3  Pa.  Dist.  R.  205,  holding  right  to  inspection  of 
books  of  corporation  enforceable  by  mandamus;  Neubert  v.  Armstrong  Water 
Co.  211  Pa.  582,  61  Atl.  123,  holding  right  of  stockholders  to  inspect  books 
of  corporation,  if  denied,  enforceable  by  mandamus;  Lyon  v.  American  Screw 
Co.  16  R.  I.  472,  17  Atl.  61,  holding  it  discretionary  with  court  to  issue  or 
to  refuse  writ  of  mandamus  to  allow  inspection  of  stock  ledger  of  corporation; 
State  ex  rel.  Weinberg  v.  Pacific  Brewing  &  Malting  Co.  21  Wash.  451,  47 
L.R.A.  208,  58  Pao.  584,  holding  that  stockholder  may  enforce  by  mandamus 
right  to  inspect  books  of  ioorporation  if  he  can  show  specific  ground  of  appli- 
cation. 

Cited  in  reference  notes  in  1  A.  S.  R.  116,  on  mandamus  to  compel  custodian 
of  excise  bonds  to  allow  access  to  them;  40  A.  S.  R.  140,  on  mandamus  to 
allow  stockholder  to   inspect  corporate  documents. 

Cited  in  notes  in  89  A.  D.  736,  on  mandamus  against  private  corporations; 
45  L.RJL  459,  on  sufficiency  of  demand  and  refusal  to  inspect  corporate  books 
to  sustain  remedy;  16  E.  R.  C.  783,  on  when  mandamus  available  remedy. 
Right  to  inspect  public  records. 

Cited  in  Owens  v.  Woolridge,  8  Pa.  Dist  R.  305,  22  Pa.  Co.  Ct  237,  holding 
that  records  are  not  kept  to  gratify  the  curious  or  suspicious. 
Protection  of  rights  In  equity. 

Cited  in  Turpin's  Estate,  21  W.  N.  C.  542,  5  Pa.  Co.  a.  288,  on  right  to 
equitable  relief  where  directors  of  corporation  improperly  refuse  to  divide  prof- 
its belonging  to  tenant  for  life. 

51  AM.  REP.   191,  BCA80N  ▼.  FRIOK,   105  PA.   162. 
'What  Instruments  are  negotiable. 

Cited  in  Newport  &  S.  Valley  R.  Co.  v.  Seager,  7  Pa.  Super.  Ct.  268,  holding 
mortgage  bonds  of  railroad  company  negotiable  paper  which  pass  by  delivery; 
Jackson  v.  Utz,  18  Pa.  Dist.  R.  163,  36  Pa.  Co.  Ct.  629,  to  point  that  corpora- 
tion bonds  payable  to  bearer  are  negotiable  paper;  Stevens  ▼.  Philadelphia 
Ball  aub,  142  Pa.  52,  11  L.R.A.  860,  21  Atl.  797,  28  W.  N.  C.  37,  holding  nbte, 
negotiable  in  form,  of  limited  partnership,  executed  by  its  treasurer  duly  au- 
thorized, is  negotiable  in  character,  though  bearing  impress  of  devise  purport- 
ing to  be  seal  of  association,  but  unattested. 

Cited  in  reference  notes  in  75  A.  D.  577,  on  passing  of  corporate  bonds  by 
delivery;  43  A.  S.  R.  213,  on  negotiability  of  coupons. 
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~  Effect  of  seals  on  negotiability. 

Cited  in  Bancroft  v.  Hainet,  2  Pa.  Dist  R.  373,  13  Pa.  Co.  Ct.  116,  31  W. 
N.  C.  248,  to  point  that  seaU  have  no  effect  to  destroy  negotiability  of  eorpo- 
ration  or  municipal  bonds;  Chase  Nat.  Bank  v.  Faurot,  149  N.  Y.  532,  35 
I..RJL.  605,  44  N.  E.  164,  holding  that  commercial  paper  of  corporation  negoti- 
able in  form  does  not  lose  quality  of  negotiability  by  having  attached  thereto 
corporate  seaL 

Cited  in  note  in  50  A.  S.  R.  155,  on  effect  of  corporate  seal. 
Rights  of  bona  llde  bolder  of  stolen  oonpon  boiids. 

Cited  in  Cochran  y.  Fox  Chase  Bank.  200  Pa.  U,  103  A.  S.  R.  976,  58 
Atl.  117,  holding  that  bank  to  which  stolen  coupon  bonds,  payable  to  bearer, 
have  been  pledged  as  collateral  security  for  loan  takes  good  title  as  against 
him  from  whom  they  were  stolen. 

Cited  in  notes  in  103  A.  S.  R.  984,  on  title  acquired  by  bona  fide  purchaser 
of  stolen  bonds;  19  L.R.A.(N.S.)  108,  on  rights  of  owner  of  negotiable  papa*, 
payable  to  bearer,  or  indorsed  in  blank,  as  against  bona  fide  purchaser  from 
one  unlawfully  in  possession;  125  A.  8.  R.  815,  on  Talidity  of  lost  or  stolen 
bonds  in  hands  of  bona  fide  purchaser. 

51  AM.  REP.   104,  McOUIiIiOUGH  t.  SHONEMAN,   105  PA.    1C9. 
Wbat  constitvtes  relation  of  master  and  serrant. 

Cited  in  Johnson  Chair  Co.  v.  Agresto,  73  IlL  App.  384,  on  question  who 
is  master  where  purchaser  upon  inquiry  directs  driver  where  to  deposit  lum- 
ber purchased  fnnn  lumber  company  and  driver  in  so  doing  injures  person: 
Boyd  V.  Insurance  Patrol,  113  Pa.  269,  6  Ail.  536,  holding  that  where  A  and 
B  employees  of  fire  patrol  went  with  horse  and  wagon  to  remove  tarpaulins 
from  building.  A,  the  driver  remaining  with  horse  on  street,  is  not  liable 
for  injury  to  pedestrian  by  being  struck  by  tarpaulin  thrown  out  of  window 
by  B. 

Cited  in  notes  in  22  A.  8.  R.  462,  on  when  relation  of  master  and  servant 
exists;  37  L.RJI.  66,  on  who  is  liable  as  master  in  case  of  servant's  deliver- 
ing or  receiving  goods  elsewhere  than  at  employer's  place  of  business. 
Wben  maxim  respondeat  superior  applies. 

Cited  in  Connor  v.  Pennsylvania  R.  Co.  24  Pa.  Super.  Ct.  241;  Sigman  v. 
G.  R.  McAbee  Powder  &  Oil  Co.  25  Lane.  L.  Rev.  346;  Patton  v.  MeDonald, 
204  Pa.  517,  54  Atl.  356, — to  point  that  relation  of  master  and  servant  must 
exist  to  recover  against  one  charged  with  negligence  upon  principle  ci  re- 
spondeat superior. 

Cited  in  note  in  54  A.  S.  R.  76,  on  true  test  of  master's  liability  for  ser- 
vant's acts. 

51  AM.  REP.   197,  WISTAR  ▼.  SCOTT,   105  PA.  200. 

Followed  without  discussion  in  Wistar  v.  Qillilan,  1  Sadler  (Pa.)  435,  4  Atl. 
815. 
Meaning  of  word  'Mssne"  in  will. 

Cited  in  Fields  v.  Gwynn,  19  App.  D.  C.  99,  holding  that  word  "issue"  when 
used  in  deed  or  will  includes  descendants;  Brisbin  v.  Hunting^n,  128  Iowa, 
166,  103  N.  W.  144,  5  A.  &  E.  Ann.  Cas.  931 ;  Graham  v.  Abbott,  208  Pa.  68. 
57  Atl.  178, — to  point  that  word  "issue"  in  will  means  same  prima  facie  as 
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''heirs  of  the  body;"  Pearce  v.  Rickard,  18  R:  I.  142,  49  A.  S.  R.  755,  19  L.R.A. 
472,  26  Atl.  38,  as  to  meaning  of  word  issue  when  applied  to  testamentary  dis- 
tributees. 

Cited  in  reference  notes  in  12  A.  S.  R.  442,  on  meaning  of  word  "issue"  and 
"next  of  kin"  in  will;  26  A.  S.  R.  047;  32  A.  S.  R.  736,— on  meaning  of  word 
"issue"  in  will. 

Cited  in  notes  in  11  L.R.A.  306,  on  meaning  of  "issue"  in  will;  10  K  R.  C. 
772,  on  word  "issue"  in  will  as  83monymous  with  "heirs  of  the  body." 

51  AM.  REP.  201,  SCHOTT  t.  HARVEY,   105  PA.  222. 
Construction  of  word  ''owner"  in  statute. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stanford,  84  Ark.  409,  106  S.  W.  199, 
holding  that  corporation  operating  railroad  is  "corporation  owning  the  rail- 
road" within  meaning  of  statute  requiring  corporations  to  give  signals  at  rail- 
road crossings  of  approach  of  its  trains;  State  t.  Wheeler,  23  Nev.  143,  44  Pac. 
430,  holding  lessee  of  land  for  fixed  term  owner  thereof,  within  meaning  of 
statute;  Purvis  v.  Brumbaugh,  8  Pa.  Super.  Ct.  292,  43  W.  N.  C.  271,  holding 
that  holder  of  l^al  title,  subject  to  recorded  declaration  of  trust,  in  favor  of 
trustee's  wife,  who  designates  himself  in  building  contract  by  word  "owner"  is 
in  restricted  sense  "owner;"  Low  v.  The  Bement,  19  W.  N.  C.  153,  holding  that 
as  between  ship  company  and  lien  creditor  former  was  owner  of  vessel  within 
meaning  of  statute;  Re  Fifth  Street,  22  Pa.  Super.  Ct.  214,  holding  purchaser 
of  land  by  instalments  and  not  yet  entitled  to  deed,  not  owner  within  meaning 
of  act  providing  for  change  of  grade  of  street;  Wagener's  Estate,  191  Pa.  566, 
43  Atl.  399,  holding  that  assignee  of  chose  in  action  is  not  "owner"  within 
meaning  of  act  which  provides  that  "owner  of  any  contingent  interests  in  de- 
cedent's personal  property  may  legally  require"  custodian  of  property  to  file 
account;  MoKee  v.  McCardell,  22  R.  I.  71,  46  Atl.  181,  holding  that  test  of 
meaning  of  word  "owner"  in  action  against  owner  and  tenant  of  building  for 
personal  injury,  is  one  of  possession  and  control;  Clark  v.  McClaugherty,  53 
W.  Va.  376,  44  S.  E.  269,  to  point  that  word  "owner"  when  used  in  remedial  stat- 
ute should  be  construed  liberally  in  favor  of  parties  of  whom  it  is  duty  and 
intention  of  legislature  to  protect;  Merrill  R.  &  Lighting  Co.  v.  Merrill,  119  Wis. 
249,  96  N.  W.  686,  holding  that  land  leased  by  railway  company  was  owned  by 
company  within  meaning  of  statute  exempting  from  taxation  real  estate  owned 
by  such  company;  York  v.  Osgoode  Twp.  21  Ont.  App.  Rep.  168,  holding  that  ten- 
ant at  will  of  land  affected  by  Ditches  and  Watercourses  Act  is  not  "owner" 
within  meaning  of  that  act. 

Cited  in  reference  note  in  22  A.  S.  R.  393,  on  definition  of  "owner." 

Cited  in  notes  in  92  A.  S.  R.  547,  on  statutory  liability  of  lessor  to  persons 
on  highway;  46  L.R.A.  93,  on  liability  of  owner  of  premises  of  which  he  is  not 
in  possession  for  injury  to  servants  of  another  person. 

Distinguished  in  Reading  v.  Reiner,  167  Pa.  41,  31  Atl.  357,  holding  land- 
owner liable  for  injury  to  person  by  falling  into  dangerous  opening  in  sidewalk 
on  premises  in  possession  of  tenant  where  opening  was  in  existence  before  and 
at  time  of  execution  of  lease  and  continued  in  same  condition  to  time  of  ac- 
cident. 
—  As  to  fire  escapes. 

Cited  in  Landraf  v.  Kuh,  188  111.  484,  59  N.  E.  501,  holding  owner  of  building 
not  relieved  from  liability  under  act  of  1885  relating  to  fire-escapes,  because 
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building  is  in  poftsesaion  of  tenants;  Carrigan  v.  StUlwell,  97  Me.  247,  61 
L.R.A.  163,  54  Atl.  389,  holding  that  duty  of  providing  fire  eaeapes  upon  build- 
ing, as  required  by  statute,  is  imposed  upon  owner,  notwithstanding  boiMi^ 
is  in  possession  of  tenant;  Johnson  t.  Snow,  102  Mo.  App.  233,  76  8.  W.  675, 
holding  tenants  and  lessees  liable  under  aet  requiring  "owner"  of  eertain  build-  , 
ings,  already  erected,  to  proride  fire  escapes;  Yall  v.  Snow,  201  Mo.  511,  119 
A.  S.  R.  781,  10  L.RJi.(N.&)  177,  100  S.  W.  1,  9  A.  ft  E.  Ann.  Caa.  1161,  hid- 
ing that  word  ''owner"  within  meaning  of  statute  providing  for  fire-eaeapea  oa 
hotels,  does  not  mean  owner  of  business  or  person  conducting  hotel  at  time  of 
fire,  but  owner  of  real  estate;  Keely  t.  O'Connor,  106  Pa.  321,  holding  tenant 
in  possession  of  building  under  lease  from  owner,  liable  under  aet  requirii^ 
'owner"  of  factory  to  erect  fire-escape;  Caufman's  Case,  35  Pa.  Co.  Ct.  417, 
18  Pa.  Dist.  R.  25,  to  point  that  owner  who  leased  premises  was  not  liable 
for  failure  to  comply  with  aet  requiring  placing  of  fire-scapes. 

DisapproTed  in  People  t.  Davis,  1  111.  Crim.  Ct.  245,  holding  owner  €i  build- 
ing bound  to  supply  fire-escapes  as  provided  for  in  statute. 
Conatitutionallty  of  fire  eaoape  aoC 

Cited  in  Arms  v.  Ayer,  192  m.  601,  85  A.  S.  R.  357,  58  LJUL  277,  61  N.  £. 
851,  bidding  that  where  inspector  of  factories  is  given  disereUon  as  to  number, 
location,  material  and  construction  of  fire-escapes  on  buildings  does  not  render 
fire-escape  act  unconstitutional  as  delegating  legislative  or  judieial  power  to 
inspector. 

Cited  in  reference  note  in  85  A.  S.  R.  364,  on  oonstitutionality  of  statutes 
regulating  fire-escapes. 

Cited,  in  note  in  93  A.  8.  R.  410,  on  eonstitntionality  oi  building  regulations 
intended  to  promote  health,  safety,  and  morals. 
lilablllty  under  lire  eaoape  act  generally. 

Cited  in  Bonbright  v.  SchoetUer,  1  L.R.A.(NJ3.)  1091,  64  C.  a  A.  212,  127 
Fed.  320,  holding  that  official  certificate  of  approval,  properly  issued,  protects 
owner  of  factory  building  from  liability  under  fire-escape  aet  for  either  penalty 
or  damages;  Re  Fire  Escapes,  2  Pa.  Dist  R.  298,  12  Pa.  Co.  Ct  526,  holdii^ 
owner  of  building,  not  tenant,  bound  to  supply  building  with  fire-eaeapes. 

Cited  in  reference  notes  in  51  A.  R.  839,  on  applicability  to  lessors,  of  statute 
imposing  duty  to  construct  fire-escapes  upon  owners  of  factories;  119  A.  8.  R. 
792,  on  duty  of  owners  of  buildings  to  furnish  fire-escapes. 

Cited  in  note  in  15  L.RJk.  162,  on  liaMlity  for  injuries  caused  by  abaenoe  of 
fire-escapes  on  buildings. 
Who  are  manufacturers. 
Cited  in  note  in  52  A.  R.  Ill,  on  who  are  manufacturers. 

61  AM.  KBP.  205,  APPIiE  v.  CRAWFORD  OOUHTY,   106  PA.  Stt. 
Duty  of  sheriir  to  board  prisoners. 

Cited  in  Williams  v.  Montour  County,  18  Pa.  Dist  R.  798,  35  Pa.  Go.  Gt 
657,  holding  that  sheriff  may  recover  from  county  for  boarding  prisoners  eoai- 
mitted  to  jail  for  trespassing  on  railroad  trains. 
What  are  emoluments. 

Cited  in  Vansant  v.  State,  96  Md.  110,  53  AU.  711;  Com.  ex  reL  AUj.  Gen.  v. 
State  Treasurer,  13  Pa.  Dist  R.  231,  29  Pa.  Co.  Ct  545;  Com.  ex  reL  Atty. 
Gen.  V.  Mathues,  210  Pa.  372,  59  Atl.  961, — ^to  point  that  emolument  is  any 
prerequisite,  advantage,  profit  or  gain  arising  from  possession  of  ofBce;  Rupert 
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I 
V.  Chester  County,  2  Pa.  Dist.  R.  688,  13  Pa.  Co.  Ct.  342,  10  Lane.  L.  Rev.  343, 
holding  that  fees  fixed  by  act  of  1868,  as  compensation  for  services  of  public 
officers,  are  emoluments;  Shiffert  v.  Montgomery  County,  17  Pa.  Co.  Ct  241,  6 
Pa.  IHst.  R.  568,  12  Montg.  Co.  L.  Rep.  21,  13  Lane.  L.  Rev.  264,  holding  that 
fees  of  public  officer  are  comprehended  in  word  ''emoluments''  as  used  in  Sec. 
13,  Art.  3  of  oonstitution;  Judicial  Salaries  Act,  13  Pa.  Dist.  R.  91,  holding 
that  term  emoliunent  within  prohibition  against  increase  or  diminution  of  salary 
or  emoluments  does  not  apply  to  judiciary;  Fox  v.  Lebanon  Co.  4  Pa.  Co.  Ct. 
393,-  to  point  that  words  "salary  or  emoluments"  were  intended  to  cover  every 
method  by  which  public  officer  is  paid  for  his  work;  Hulsizer  y.  Northampton 
County,  6  North  Co.  Rep.  133,  holding  that  direction  for  payment  of  compensa- 
tion on  account  of  services  previously  required  to  be  performed  without  it  is 
^'increasing  emoluments'^  of  public  office;  De  Vinney  v.  Clearfield  County,  36  Pa. 
Co.  Ct.  661,  holding  that  constable  can  recover  only  one  fee  for  advertising 
spring  election  irrespective  of  number  of  election  precincts. 
^— Board  for  prisoners  as. 

Cited  in  Wren  v.  Luzerne  County,  6  Kulp,  37,  9  Pa.  Co.  Ct.  22,  to  point  that 
right  of  sheriff  to  board  prisoners  and  to  receive  compensation  therefor,  is 
emolument  which  cannot  be  increased  or  diminished  during  term  of  office;  Peel- 
ing V.  York  County,  113  Pa.  108,  6  Atl.  67,  17  W.  N.  C.  544,  17  Pittsb.  L.  J. 
N.  S.  55,  43  Phila.  Leg.  Int.  364,  holding  that  emolument  ordered  by  authority 
of  law,  to  be  paid  to  sheriff  for  board  of  prisoners  in  county  jail  is  emolument 
of  office. 

Distinguished  in  McDaniel  v.  Armstrohg,  5  Penn.    (Del.)    240,  59  Atl.  865, 
on  question  as  to  whether  compensation  ordered  by  authority  of  law  to  be  paid 
to  sheriff  for  board  of  prisoners  in  county  jail  is  emolument  of  his  office. 
Inability  to  increase  or  diminish  compensation  of  public  officer  during 
term  generally. 

Cited  in  Levan  v.  Carbon  County,  1  Pa.  Dist.  R.  375,  11  Pa.  Co.  Ct.  315,  hold- 
ing that  compensation  of  sheriff  cannot  be  increased  or  diminished  during  his 
term  of  office;  Strpck  v.  Cumberland  County,  176  Pa.  59,  34  AtL  352,  38  W.  N. 
C.  30],  holding  where  sheriff's  compensation  for  boarding  vagrants  has  been 
fixed  by  order  of  court,  it  cannot  make  subsequent  order  increasing  compensation 
80  as  to  cover  boarding  furnished  during  continuance  of  previous  order;  Com. 
ex  rel.  Goehring  v.  Booth,  18  Pa.  Dist.  R.  190,  39  Pittsb.  L.  J.  280,  holding  that 
statutes  increasing  salaries  of  district  attorneys,  does  not  affect  persons  ap- 
pointed or  elected  prior  to  its  passage. 

Cited  in  note  in  26  L.R.A.(N.S.)    290,  on  applicability  to  nonconstitutional 
officer  of  constitutional  provision  against  increase  of  salary  during  term. 
What  is  an  increase  of  salary  or  emolument  of  public  officer. 

Cited  in  Seharrenbroich  v.  Lewis  &  Clark  County,  33  Mont  250,  83  Pac  482, 
liolding  article  of  constitution  prohibiting  increasing  or  diminishing  of  public 
olBeer^s  salary  or  emolument  during  his  term  of  office  not  violated  by  act  allow- 
ing sheriffs  only  actual  traveling  expenses  for  transportation  of  prisoner. 

Distinguished  in  Davis  v.  Sweetwater  County,  4  Wyo.  477,  36  Pac.  467,  hold- 
fng  salary  of  officer  not  increased  after  election  by  order  of  board  of  commis- 
aioners  niade  and  entered  at  time  subsequent  to  such  election  declaring  precinct 
one  in  which  salary  should  be  paid  to  such  officer. 

Who  la  a  public  officer. 

Cnted  in  Converse  County  v.  Bums,  3  Wyo.  691,  29  Pac.  894,  holding  that  couMtf 
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treasurer  is  public  officer  within  meaning  of  constitutional  provision,  providing 
that  no  law  shall  extend  term  of  any  public  officer  or  increase  or  diminiah  his 
salary  or  emoluments,  after  his  electicm  or  appointment. 
What  acts  are  retrospective. 

Distinguished  in  Edwards  v.  McLean,  23  Pa.  Super.  Ot.  43,  holding  that 
allowing  compensation  to  constables  for  services  rendered  prior  to 
of  acts  are  wholly  retrospective  in  character  and  unconstitutional. 
liiberal  constmcUon  of  consUtaUonal  provisions. 

Cited  in  Hollenbach  v.  Berks  County,  14  Pa.  Dist.  R.  243,  to  point  that  coo- 
stitutional  provisions  are  to  be  liberally  construed. 

51  AM.  REP.   207,  SITUSR  v.  6BHR,   105  PA.  577. 
Admissibility  of  declarations  as  to  pedigree. 

Cited  in  Charles  Estate,  33  Pittsb.  L.  J.  N.  S.  210,  holding  that  in  qaestions 
of  pedigree  declarations  of  deceased  party  to  be  competent  evidence  most  be 
made  by  person  who  is  connected  with  family  of  person  in  question  by  blood  or 
marriage;  Fuller  v.  Cole,  33  Pa.  Super.  Ct.  563,  holding  great-nieces  of  testator 
who  had  personal  knowledge  of  his  lands  through  association,  correspondence 
with  members  of  family,  and  undisputed  family  records,  competent  witnesses  as 
to  pedigree;  Gehr  v.  Fisher,  143  Pa.  311»  22  Atl.  859,  holding  that  when  declara- 
tion as  to  pedigree  made  by  deceased  person,  is  offered  to  show  that  A  and  B 
were  related  to  each  other  by  blood,  it  is  sufficient,  to  lay  groimd  for  its  in- 
troduction, to  show  that  declarant  was  connected  with  family  of  A;  Oerby  v. 
Johnston,  42  Tex.  Civ.  App.  348,  94  S.  W.  131,  holding  that  declarations  to  be 
admissible  to  prove  family  history  must  be  proved  by  evidence  aliunde  the 
statement  itself  that  declarant  was  related  to  family  about  which  he  spoke. 

Cited  in  notes  in  11  £.  R.  C.  280,  333,  on  admissibility  of  declarations  re- 
garding pedigree  by  deceased  members  of  the  family;  11  E.  R.  C.  335,  on  ad- 
missibility  of    declarations    regarding    pedigree    by   deceased   members    €i   the 
family. 
Registry  of  deaths  and  burials  as  evidence. 

Cited  in  Wolf  v.  Bomgresser,  7  Del.  Co.  Rep.  338,  16  Lane  L.  Rev.  81,  8  Pa. 
Dist.  R.  411,  to  point  that  registry  of  death  and  burial  is  only  competent  to 
show  person's  death  and  burial. 
Certificate  of  discharge  of  soldier. 

Cited  in  Com.  v.  Crowley,  26  Pa.  Super.  Ct.  124,  holding  oertificate  of  dischaige 
of  soldier  containing  description  of   his  physical  characteristics  inadmissible 
in  evidence  to  show  height  of  soldier. 
Presumption  of  legiUmacy  from  lapse  of  time. 

Cited  in  Robb's  Estate,  37  S.  C.  19,  16  S.  £.  241,  holding  thai  after  lapse  of 
seventy  years,  proof  that  person  is  child  of  certain  man  and  woman,  and  was 
so  recognized  and  treated  by  parents  and  other  members  of  family,  raises  prima 
facie  presumption  of  legitimacy. 
Sufficiency  of  proof  of  identity. 

Cited  in  Moss  v.  Manhattan  Co.  48  App.  Div.  661,  62  N.  Y.  Supp.  936,  on 
sufficiency  of  proof  of  identity  to  establish  title  to  shares  oi  sUnk.  standing  in 
the  name  the  same  as  that  of  claimant. 

Cited  in  reference  note  in  79  A.  S.  R.  70,  on  identity  of  name  as  identity  of 
person. 
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51  AM.  REP.  219,  YOST  ▼.  SMITH,  105  PA.  «28. 
Effect  of  sheriff's  sale  of  personal  property  in  mass. 

Cited  in  Smith  v.  Meldren,  107  Pa.  348;  Furbush  v.  Greene,  108  Pa.  503,  18 
W.  N.  C.  155, — ^holding  that  sheriff's  sales  of  personal  property  in  mass  may 
be  evidence  of  fraud,  but  they  are  not  fraudulent  per  se. 

Cited  in  reference  note  in  82  A.  D.  568,  on  execution  sales  of  chattels  en 
masse. 

51   AM.   REP.   222,   CATRON  ▼.   NICHOIiS,   81   MO.   800. 
Presumption  of  negligence. 

Cited  in  reference  note  in  51  A.  R.  239,  on  presumption  of  n^ligence  from 
injury  to  passenger. 
—  In  case  of  fire. 

Cited  in  Coffman  v.  McCauslin,  70  Mo.  App.  34,  holding  that  destructioki  by 
fire  lawfully  made,  does  not  raise  presumption  that  it  was  done  through  negli- 
gence of  party  who  kindled  fire. 

Cited  in  note  in  30  A.  S.  R.  502,  on  presumption  as  to  negligence  of  private 
person  in  case  of  fire, 
lilabllity  for  setting  fires  which  spread  to  property  of  others. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243,  as  to  liability  for  accidental  fires;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Nitsche,  126  Ind.  229,  22  A.  S.  R.  582,  9  L.R.A.  750,  26  N.  £.  51,  holding 
railroad  company  which  sets  out  fire  on  right  of  way  in  season  of  great  drouth, 
liable  for  loss  resulting  to  adjacent  owners;  Needham  v.  King,  95  Mich.  303, 
54  N.  W.  891,  holding  that  person  setting  fire  is  liable  if  in  consequence  of 
negligence  in  care  of  fire,  it  spreads,  and  injures  property  of  another;  Denver 
V.  Porter,  61  C.  C.  A.  168,  126  Fed.  288;  Mattoon  v.  Fremont,  E.  &  M.  Valley 
R.  Co.  6  S.  D.  301,  60  N.  W.  69, — ^holding  that  where  party  makes  fire  upon  his 
own  land  for  lawful  purpose,  and  fire  spreads  to  other  land,  person  complain- 
ing thereof  must  affirmatively  prove  negligence  of  which  fire  itself  is  no  evi- 
dence. 

Cited  in  note  in  21  L.R.A.  257,  on  negligence  or  misconduct  essential  to  lia- 
bility for  setting  fires  which  spread  to  property  of  others. 
Negligence  as  question  for  Jury. 

Cited  in  note  in  30  A.  S.  R.  503,  on  question  for  jury  as  to  n^ligence  in  case 
of  fire. 

51  AM.  REP.  225,  PAYNE  ▼.  DOTSON,  81  MO.  145. 
What  will  bar  dower. 

Cited  in  Staley  v.  Turner,  21  Mo.  App.  235,  holding  dower  not  barred  where 
wife,  after  husband's  desertion  of,  and  failure  to  provide  for  her,  and  his  pretended 
marriage  with  another,  goes  away  and  lives  with  an  adulterer;  Leavy  v.  Cook, 
171  Mo.  292,  71  S.  W.  182,  to  point  that  voluntary  separation  and  subsequent 
adultery  of  wife,  not  followed  by  reconciliation  were  sufficient  to  cause  forfeiture 
of  dower  although  all  circumstances  mentioned  in  statute  do  not  concur;  Wilson 
V.  Craig,  175  Mo.  362,  75  S.  W.  419,  holding  that  if  wife's  acts  in  separating  from 
husband  concur  in  substance  with  meaning  of  statute,  though  they  do  not  in 
form,  they  amount  to  bar  of  dower. 
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51  AM.  REP.  219,  PUIXIAM  ▼.  BURIilNGAME,  SI  MO.  111. 
Estoppel  of  bailee  to  deny  bailor's  title. 

Cited  in  Cole  v.  WabAsb,  St.  L.  ft  P.  R.  Co.  21  Mo.  App.  443;  Dougherty  t.  Qiap- 
man,  29  Mo.  App.  233, — holding  that  bailee  cannot  avail  himself  of  title  of  third 
person  though  person  be  true  owner,  for  purpose  of  keeping  property  for  hinself ; 
Sherwood  v.  Neal,  41  Mo.  App.  416,  holding  that  bailee  is  estopped  from  denying 
bailor's  title;  Bricker  v.  Stroud  Bros.  66  Mo.  App.  183,  holding  that  bailee  can- 
not deny  that  bailor  had  right  and  title  of  property  at  time  of  bailment;  Mohr 
T.  Lan^,  162  Mo.  474,  86  A.  a  R.  603,  63  S.  W.  469;  Dwyer  ▼.  Rohan,  99  Mo. 
App.  120,  73  S.  W.  384;  Johnson  ▼.  St.  Joseph  Stock  Yards  Bank,  102  Mo.  App. 
396,  76  8.  W.  699,— to  point  that  bailee  is  estopped  to  dispute  bailor's  title; 
Valentine  ▼.  Long  Island  R.  Co.  102  App.  Div.  419,  92  N.  Y.  Supp.  646,  holding 
that  conmion  carrier  may  not  set  up  its  own  ownership  as  defense  to  action 
for  goods. 

Cited  in  notes  in  118  A.  S.  R.  146;  3  E.  R.  C.  682,— on  rig^t  oi  baUee  to  dis- 
pute title  of  bailor. 
fistoppel  of  tenant  to  deny  landlord's  title. 

Cited  in  Chaffin  ▼.  Brockmeyer,  33  Mo.  App.  92,  holding  that  statute  of  at- 
tornment does  not  hinder  tenant  from  showing  that  his  landlord's  estate  has 
expired  by  its  own  limitations  since  demise. 
Right  to  maintain  replerin  against  oo-owner. 

Cited  in  Qossett  t.  Drysdale,  48  Mo.  App.  430,  holding  that  tenant  who 
claims  crop  as  tenant  in  oommon  with  landlord  cannot  maintain  replerin  there- 
for; Ingals  r.  Ferguson,  69  Mo.  App.  299  (dissenting  opinicm),  to  point  that 
ootenant  is  debarred  from  bringing  replevin  for  possession  of  mare  against  his 
oo-owner;  Miller  ▼.  Criffier,  83  Mo.  App.  396,  holding  that  joint  owner  of  personal 
property  has  no  right  to  sue  severally  for  its  conversion  or  to  replevy  it  from 
his  co-owner. 

Cited  in  note  in  80  A.  S.  R.  761,  on  parties  plaintiff  in  replevin  or  claim  and 
delivery. 
Bffeot  of  general  denial  in  replevin. 

Cited  in  Upham  v.  Allen,  76  Mo.  App.  206,  holding  that  non-joinder  of  parties 
in  replevin  need  not  be  pleaded  in  abatement  but  may  be  taken  advantage  of 
under  general  denial;  Gallick  v.  Bordeaux,  22  Mont  470,  66  Pac.  061,  holding 
that  in  claim  and  delivery  general  denial  puts  in  issue  plaintiff's  ownership  and 
right  of  possession;  Piano  Mfg.  Co.  v.  Daley,  6  N.  D.  330,  70  N.  W.  277,  holding 
that  in  elaim  and  delivery  general  denial  puts  in  issue  plaintiff's  ownership  and 
rig^t  of  possession,  and  also  wrongful  detention  by  defendant. 

51  AM.  REP.  234,  STATB  ▼.  BRASSFIEIiD,  81  MO.  151. 
Kridence  of  prior  acts  of  lewdness  by  prosecntrix  for  seduction. 

Cited  in  notes  in  87  A.  D.  406-408,  on  chastity  of  the  woman  as  element  of 
crime  of  seduction;  14  L.RJL(N.8.)  728,  on  evidence  of  specific  instances  to 
prove  character  of  female  seduced. 

Overruled  in  SUte  v.  Patterson,  88  Mo.  88,  67  A.  R.  374;  State  v.  Wheeler, 
94  Mo.  262,  7  S.  W.  103, — holding  that  on  trial  for  seduction  of  female  under 
promise  of  marriage  it  is  competent  for  defendant  to  show  that,  prior  to  time  of 
all^^  seduction,  prosecutrix  was  guilty  of  acts  of  lewdness  and  unchastity 
with  other  men  than  defendant 


Digitized 


by  Google 


1061  NOTES  ON  AMERICAN  REPORTS.  [220-234 

What  is  sed action  under  promise  of  marriage. 

Cited  in  Salohert  v.  Beini|^«  135  Wis.  194,  115  N.  W.  132,  holding  that  promise 
of  marriage  in  eourse  of  continued  sexual  intercourse  will  not  support  finding 
that  seduction  was  accomplished  by  such  prcMnise. 
Seduction  as  Crime. 

Cited  in  not«  in  8  A.  S.  R.  871,  on  seduction  as  a  crime. 
Indictment  toft  seduction. 

Cited  in  reference  note  in  87  A.  D.  411,  on  essentials  of  indictment  for  se- 

dttCti<Ml. 

Eridenoe  to  prove  seduction. 

Cited  in  note  in  87  A.  D.  400,  on  oompetenoy  of  evidence  to  prove  seduction. 
Sufficiency  of  oovroboration  of  witness. 

Cited  in  Ritter  ▼.  First  Nat.  Bank,  87  Mo.  574;  Smith  v.  Young,  26  Mo.  App. 
575, — ^holding  that  testimony  of  witness  cannot  be  aided  by  other  testimony 
corroborating  him  on  immaterial  and  imimportant  points;  State  v.  Hill,  01  Mo. 
423,  4  S.  W.  121,  holding  that  evidence  of  circumstances  which  usually  accom- 
pany marriage  engagement  will  satisfy  statute  as  to  corroborating  evidence. 
Sufficiency  of  title  of  statute  or  ordinance. 

Cited  in  State  v.  Morgan,  2  &  D.  32,  48  N.  W.  314,  holding  that  title  of  act 
need  not  index  all  its  details,  but  it  should  indicate  purpose  of  l^islature  in 
enactement;  State  v.  Dinnisse,  100  Mo.  434,  10  S.  W.  02,  on  ''crimes  and  punish- 
ments" as  sufficient  title  to  bill;  St.  Louis  v.  Weitzel,  130  Mo.  600,  31  8.  W. 
1045,  holding  city  ordinance  entitled  "ordinance  regulating,  keeping,  storing,  and 
handling  and  licensing  removal  of  garbage,  grease,  offal  and  other  refuse  matter 
not  violation  of  charter  against  title  of  bill  containing  more  than  one  subject, 
where  ordinance  itself  relates  only  to  garbage  and  offal;  State  v.  Bengsch,  170 
Mo.  81,  70  S.  W.  710,  holding  act  providing  for  state  license  tax  on  distilled 
liquors,  including  whisky,  etc,  not  violation  of  constitution  requiring  that  no 
bill  shall  contain  more  than  one  subject  which  shall  be  clearly  expressed  in  its 
title;  SUte  v.  Great  Western  Coffee  ft  Tea  Co.  171  Mo.  634,  94  A.  S.  R.  802,  71 
S.  W.  1011,  holding  act  which  inhibits  sale  of  article  unconstitutional  where  there 
is  nothing  about  selling  it  clearly  expressed  in  its  title. 

Cited  in  notes  in  64  A.  S.  R.  00,  on  sufficiency  of  title  of  statutes;  86  A.  S.  R. 
272,  as  to  whether  name  of  a  code  sufficiently  expresses  its  subject;  55  L.R.A. 
839,  on  sufficiency  of  title  of  statute  enacting  Code  or  compilation  of  laws. 
Plurality  of  subjects  in  act. 

Cited  in  Allopathic  Medical  Examiners  v.  Fowler,  50  La.  Ann.  1358,  24  So. 
809,  holding  that  one  act  may  define  all  the  crimes  and  provide  procedure  in 
prosecutions;  Kamerick  v.  Castleman,  21  Mo.  App.  587;  Re  Boulter,  5  Wyo. 
320,  40  Pac.  520, — ^to  point  that  definition  of  crimes  and  procedure  against 
persons  accused  of  committing  them,  may  properly  be  embraced  in  one  bilL 

Cited  in  notes  in  79  A.  S.  R.  470,  as  to  when  title  of  statute  embraces  but 
one  subject,  and  what  may  be  included  therein;  79  A.  S.  R.  475,  as  to  when 
title  of  codes  and  revised  statutes  embraces  but  one  subject,  and  what  may  be 
included  therein;  55  L.R.A.  840,  on  plurality  of  subjects  in  statute  enacting 
Cede  or  eompilation  of  laws. 
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51  AM.  REP.  as«,  STATE  ▼.  JENNINGS,  81  MO.   185. 
Effect  of  admlMlon  on  appUcation  for  continuaiice. 

Cited  in  Graham  v.  State,  60  Ark.  161,  6  S.  W.  721;  State  ▼.  DawBon,  M 
Mo.  149,  law.  827;  SUte  t.  Bradley,  90  Mo.  160,  2  &  W.  284  (diaseiitiiig 
ojHnion),— on  right  of  court  to  overrule  application  for  continuance  upon  ad- 
mission by  state  that  absent  witnesses  would  testify  as  alleged  in  application; 
State  ▼.  Schoonover,  21  Ind.  App.  520,  52  N.  £.  779,  holding  that  where  de- 
fendant in  criminal  cause  admits  that  absent  witnesses  would  testify  as  al- 
leged in  state's  application  for  continuance  he  may  introduce  evidence  denying 
truth  of  statements  in  application;  State  v.  Barham,  82  Mo.  67,  holding  that 
where  state  has  procured  refusal  of  defendant's  application  for  ccmtinnanee 
upon  admission  that  absent  witnesses  would  testify  as  alleged  in  af^licatioo, 
assertion  by  counsel  for  state  that  it  was  not  their  evidence  and  that  they 
would  not  have  sworn  to  statements  if  present,  justifies,  reversal;  State  v. 
Berkley,  92  Mo.  41,  4  S.  W.  24,  holding  statute  providing  that  state  may  pre- 
vent continuance  in  criminal  case  by  conseiiting  that  facts  set  out  in  application 
for  continuance,  as  those  to  which  absent  witness  if  present,  would  testify,  may 
be  read  in  evidence  on  trial,  as  testimony  of  such  absent  witness,  unconstitu- 
tional. 

Cited  in  reference  note  in  60  A.  S.  R.  560,  on  avoidance  of  continuance  by  ad- 
missions. 

Nature  of  defense  of  alibi. 

Cited  in  State  v.  Rockett,  87  Mo.  666,  holding  that  on  trial  of  criminal  offense, 
instruction  as  to  reasonable  doubt  of  defendant's  guilt  should  not  be  based  upon 
any  particular  defense,  but  should  be  general  instruction  having  reference  to 
all  evidence  in  case;  Ware  v.  State,  59  Ark.  379,  27  S.  W.  485,  holding  it  not 
error  to  instruct  that  if  on  whole  case,  testimony  raises  reascmable  doubt  that 
defendant  was  present  when  crime  was  committed,  he  should  be  acquitted,  where 
defense  is  alibi;  State  v.  Johnson,  91  Mo.  439,  3  S.  W«  868,  holding  InstructiMi 
to  find  person  accused  of  rape  not  guilty,  if  at  time  offense  was  committed  he 
was  at  place  other  than  that  of  its  commission,  proper;  Trujillo  v.  Territoiy,  7 
N.  M.  43,  32  Pac.  154,  holding  that  alibi  must  be  established  to  satisfaction  of 
jury. 

Cited  in  notes  in  41  L1.R.A.  532,  on  proof  of  alibi  by  defendant  as  affected  by 
reasonable  doubt  on  the  whole  case;  41  L.R.A.  534,  on  proof  by  defendant  to 
raise  reasonable  doubt  as  to  alibi. 

Overruled  in  State  v.  Howell,  100  Mo.  628,  14  S.  W.  4,  holding  that  burden 
does  not  devolve  on  defendant  in  criminal  case  of  establishing  to  satisfaction 
of  jury  alibi  relied  on  by  him  as  defenbc,  and  instruction  to  that  effect  is 
erroneous. 

Cited  as  overruled  in  SUte  v.  Taylor,  118  Mo.  153,  24  S.  W.  449,  holding 
instruction  to  find  person  accused  of  rape  not  guilty,  if  at  time  offense  was  com- 
mitted he  was  at  place  other  than  that  of  its  commission,  erroneous;  Casey  v. 
State,  49  Neb.  403,  68  N.  W.  643,  holding  that  alibi  is  legitimate  defense  to 
criminal  charge  and  should  not  be  disparaged  by  trial  court,  weight  or  sufficiency 
of  evidence  for  that  purpose  being  question  for  consideration  of  jury. 
Right  of  accused  to  be  Informed  of  nature  of  crime. 

Cited  in  State  v.  Harmon,  106  Mo.  635,  18  S.  W.  128,  holding  that  on  trial, 
under  indictment  charging  larceny,  it  is  error  to  instruct  jury  that  if  they  find 
accused  embezzled  property  described,  they  should  find  him  guilty  of  larceny. 
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Possession  of  stolen  property  as  eyldenoe  of  larceny. 

Cited  in  State  v.  North,  95  Mo.  615,  8  S.  W.  799,  holding  that  presumption 
of  guilt  arising  from  recent  possession  of  property  stolen  may  be  rebutted  by 
evidence  other  than  that  accounting  for  such  possession. 

Cited  in  note  in  70  A.  D.  448,  461,  on  effect  of  possession  of  stolen  property 
as  evidence  of  larceny. 

Necessity  for  separate  findings  where  indictment  contains  several  counts. 

ated  in  Southern  Missouri  &  A.  R.  Co.  v.  Wyatt,  223  Mo.  347,  122  a  W. 
688,  to  point  that  when  several  counts  in  indictment  relate  to  same  transaction 
separate  findings  are  not  necessary. 

51  AM.  REP.  239,  DOUGHERTY  v.  MlSSOXmi  R.  CO.  81  MO.  325. 
Presumption  of  negligence. 

Cited  in  reference  note  in  51  A.  R.  222,  on  presumption  of  negligence  from 
spread  of  fire  lawfully  set 

Cited  in  note  in  6  A.  S.  R.  794,  on  presumption  of  negligence  when  injury  has 
been  suffered  and  evidence  fails  to  show  who  was  at  fault. 

—  By  defective  machinery. 

Cited  in  Bevis  v.  Baltimore  &  0.  R.  Co.  26  Mo.  App.  19,  holding  that  proof 
of  loss  under  circumstances  which  tend  to  show  that,  but  for  defendant's  negli- 
gence, loss  would  not  have  occurred,  is  prima  facie  evidence  of  negligence  and 
shifts  burden  of  proof. 

Distinguished  in  Hamilton  v.  Kansas  City  S.  W.  R.  Co.  123  Mo.  App.  619, 
100  S.  W.  671,  holding  negligence  of  master  not  presumed  from  giving  way  of 
brakebeam  which  resulted  in  injury  to  servant. 

—  From  accident  to  passenger. 

Cited  in  Chicago  City  R.  Co.  v.  Morse,  98  111.  App.  662,  holding  that  happen- 
ing of  accident  to  passenger  on  street  car  during  course  of  his  transportation, 
raises  presumption  of  negligence  against  carrier;  McCurrie  v.  Southern  P.  Co. 
122  Cal.  558,  55  Pac.  324;  Cody  v.  Market  Street  R.  Co.  148  Cal.  90,  82  Pac. 
666, — holding  that  presumption  of  negligence  arises  against  carrier,  where  pas- 
senger is  injured,  while  alighting  with  due  care,  by  act  of  carrier  in  operating 
car;  Coudy  v.  St.  Louis,  I.  M.  k  S.  R.  Co.  85  Mo.  79,  holding  where  passenger 
is  injured  through  mistake  of  carrier  in  operating  train  presumption  of  negli- 
gence arises  against  latter  which  it  must  disprove;  Fitch  v.  Mason  City  k  C.  L. 
Traction  Co.  124  Iowa,  665,  100  X.  W.  G18,  holding  that  presumption  of  negli- 
gence arises  against  carrier  which  it  must  disprove  where  passenger  is  thown  out 
-of  seat  and  injured  by  sudden  jerk  of  car;  Moorman  v.  Atchison,  T.  &  S.  F.  R. 
Co.  105  Mo.  App.  711,  78  S.  W.  1089,  holding  negligence  of  railway  company 
presumed  where  passenger  is  injured  by  sudden  starting  of  car;  Mitchell  v. 
Chicago  &  A.  R.  Co.  132  Mo.  App.  143,  112  S.  W.  219,  holding  negligence  pre- 
sumed on  part  of  railroad  company  where  passenger  is  injured  by  jar  in  making 
coupling;  Hite  v.  Metropolitan  Street  R.  Co.  130  Mo.  132,  51  A.  S.  R.  555,  31 
S.  W.  262,  holding  that  where  passenger  is  injured  in  consequence  of  sudden 
jerk  of  car  due  to  mismanagement  of  train,  n^ligence  is  presumed  on  part  of 
carrier;  Redmon  ▼.  Metropolitan  Street  R.  Co.  185  Mo.  1,  105  A.  8.  R.  558,  84 
8.  W.  26,  holding  that  negligence  is  presumed  on  part  of  railway  company  where 
passenger  while  occupying  seat  is  injured  by  sudden  and  abrupt  stopping  of 
car;  Jacquin  v.  Grand  Ave.  Cable  Co.  57  Mo.  App.  320,  to  point  that  n^ligence 
of  railway  company  is  presumed  where  passenger  is  injured  as  consequence  of 


Digitized 


by  Google 


61  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  lOW 

nerrant's  inability  to  stop  car;  Georgia  P.  R.  Co.  v.  Love,  91  Ala.  432^  24  A.  S. 
R.  927,  8  So.  714,  holding  that  presumption  of  negligence  ariaet  against  carrier 
which  it  must  disprove  where  passenger  is  injured  by  ear  violently  colliding 
with  that  on  which  he  was  riding;  Smith  v.  St.  Louis  Transit  Co.  120  Mo.  App. 
328,  97  S.  W.  218,  holding  that  when  cars  on  parallel  tracks  bump  together  when 
passing  each  other,  presumption  is  that  tracks  were  negligenUy  eoostructed; 
Kelly  V.  Chicago  ft  A.  R.  Co.  113  Mo.  App.  488,  87  S.  W.  583,  holding  alkgaUon 
that  engine  exploded  injuring  passenger  because  it  was  unsafe  and  mis- 
managed supported  by  proof  of  explosion;  Albion  Lumber  Co.  v.  DeNobea,  19 
C.  C.  A.  168,  44  U.  8.  App.  347,  72  F^  739,  holding  derailment  of  train  suf< 
ficient  to  raise  presumption  of  negligence  <m  part  of  railroad  company;  Smiley 
V.  St  Louis  ft  H.  R.  Co.  100  Mo.  629,  61  &  W.  667,  holding  that  where  passenger 
is  injured  by  derailment  of  car  it  is  presumed  that  he  was  in  exercise  of  ordi- 
nary care  at  the  time;  O'Callaghan  ▼.  Dellwood  Park  Co.  242  111.  336,  134  A.  S. 
R.  331,  26  L.R.A.(N.S.)  1054,  89  N.  E.  1005,  17  A.  ft  E.  Ann.  Css.  407,  to  poiot 
that  presumption  of  negligence  arises  in  cases  where  injury  to  passenger  is 
caused  by  sudden  jerk  of  train;  MacDonald  v.  Metropolitan  Street  R.  Co.  219 
Mo.  468,  118  S.  W.  78,  16  A.  ft  E.  Ann.  Cas.  810,  holding  that  presumption  of 
negligence  of  carrier  arises  where  passenger  is  injured  hy  violent  stopping  of 
train;  Gardner  v.  MetropoliUn  Street  R.  Go.  223  Mo.  389,  122  &  W.  1068,  18 
A.  ft  E.  Ann.  Cas.  1166,  to  point  that  presumption  of  negligence  arises  where 
passenger  is  injured  bepause  of  defect  in  road,  cars  or  machinery. 

Cited  in  reference  notes  in  4  A.  S.  R.  462,  on  presumption  of  negligence  from 
accident  on  railroad  train ;  105  A.  S.  R.  566,  on  presumption  of  n^ligenee  where 
passenger  is  injured  by  sudden  jerk  of  street  car. 

Cited  in  notes  in  20  A.  S.  R.  492,  on  accident  to  passenger  as  evidence  of 
negligence;  113  A.  S.  R.  1024,  on  presumption  of  negligence  from  accident  while 
boarding  or  alighting  from  trains  or  cars  or  frmn  jolts,  jerks,  lurches,  or  suddoi 
starts  or  stops;  7  L.R.A.(N.S.)  1077,  on  doctrine  of  res  ipsa  loquitur  as  applied 
to  jolts  or  jerks  causing  injury  to  passengers  on  vehicles. 
Dnty  and  liability  of  carrier  towards  passengers. 

Cited  in  Tretter  v.  St.  Louis  ft  Suburban  R.  Co.  122  Mo.  Aj^.  405,  99  S.  W. 
508,  to  point  that  common  carrier  of  passengers  is  not  insurer  of  their  safety; 
Dougherty  v.  Missouri  R.  Co.  97  Mo.  647,  8  S.  W.  900,  holding  carrier  of  pas- 
sengers bound  to  exercise  utmost  human  foresight,  knowledge,  skill  and  care; 
Wood  V.  Metropolitan  Street  R.  Co.  181  Mo.  433,  81  S.  W.  152,  holding  that 
holder  of  ticket  who  goes  upon  street  railway  platform  for  purpose  of  boarding 
car  is  entitled  to  care  which  company  owed  to  passenger;  Canaday  v.  United 
R.  Co.  134  Mo.  App.  282,  114  S.  W.  88,  holding  that  carrier  of  passengers  is 
lisble  for  injury  to  passenger  only  for  its  breach  of  obligation  of  high  care. 
—  While  entering  and  leaving  car. 

Cited  in  Bertram  v.  Peoples  R.  Co.  154  Mo.  639,  55  S.  W.  1040  (dissenting 
opinion),  on  duty  of  carrier  towards  passengers  while  entering  and  leaving 
its  cars;  North  Chicago  Street  R.  Co.  v.  Cook,  145  HI.  551,  33  N.  £.  95S; 
Maguire  v.  St.  Louis  Transit  Co.  103  Mo.  App.  459,  78  8.  W.  838,— holding  rail- 
way company  bound  to  stop  car  for  reasonable  time  to  enable  passenger  to  board 
car  in  safety;  Murphy  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  43  Mo.  App.  342,  holding 
railway  company  liable  for  negligence  where  passenger  was  injured,  in  attempt- 
ing to  board  train,  by  sudden  jerking  of  car;  Stoddard  v.  St.  Louis  ft  M.  River  R. 
Co.  106  Mo.  App.  512,  80  8.  W.  33,  holding  railway  company  liable  for  negli- 
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geiwe  where  passenger  while  entering  was  injured  by  sudden  starting  of  car; 
Kentucky  t  I.  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  £.  338,  holding 
railroad  company  liable  for  injury  to  passenger  received  by  sudden  jerking  of 
car  while  she  was  attempting  to  alight;  Madden  v.  Missouri  P.  R.  Co.  50  Mo. 
App.  666,  holding  railway  company  liable  for  negligence  where  company  liable 
for  negligence  where  passenger  is  injured  as  consequence  of  its  failure  to  afford 
passenger  sufficient  opportunity  to  alight;  Kroner  v.  St.  Louis  Transit  Co.  107 
Mo.  App.  41,  80  8.  W.  015,  holding  railway  company  liable  for  injury  to  pas- 
senger caused  by  sudden  starting  of  car  before  she  had  rea8on8Ji>le  time  to 
alight;  Cobb  ▼.  Lindell  R.  Co.  149  Mo.  135,  50  S.  W.  310,  holding  averment  that 
sudden  starting  of  street  car  while  passenger  was  in  act  of  alighting  was 
through  negligence  of  defendant's  servants,  carried  implication  that  conductor 
saw  her  or  would  have  seen  her  had  he  been  attending  to  his  business;  Johnson 
V.  St  Joseph  R.  Light,  Heat  &  P.  Co.  143  Mo.  App.  376,  128  S.  W.  243;  Brady 
v.  Springfield  Traction  Co.  140  Mo.  App.  421,  124  S.  W.  1070,— holding  that  it 
is  duty  of  street  car  company  to  hold  car  for  sufficient  time  to  give  passenger 
boarding  it  opportunity  to  reach  place  of  safety. 

Cited  in  note  in  42  L.R.A.  295,  on  starting  street  car  before  passenger  is 
seated. 
—  Wblle  riding  on  elevators. 

Cited  in  Becker  v.  Lincoln  Real  Estate  &  Bldg.  Co.  174  Mo.  246,  73  S.  W. 
681;  Tuckel  v.  Century  Bldg.  Co.  177  Mo.  608,  76  S.  W.  1035,— to  point  that  it 
is  duty  of  carriers  of  elevator  passengers  to  allow  reasonable  time  for  them  to 
enter  and  leave  car  with  safety,  in  exercise  of  ordinary  care. 
Assumption  by  passenger  of  risk  of  alighting  from  moving  car. 

Cited  in  Neville  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co.  158  }/Lo.  293, 
59  S.  W.  123,  holding  that  one  who  undertakes  to  get  off  moving  train,  without 
direction  or  invitation  of  company,  or  its  servants,  assumes  risk,  and  cannot 
recover  for  consequent  injuries. 
Negligence  as  question  for  Jury. 

Cited  in  Morrow  v.  Brooklyn  Heights  R.  Co.  119  App.  IMv.  22,  103  N.  Y.  Supp. 
998,  holding  that  it  is  for  jury  to  determine  whether  elderly  woman  who  boards 
street  car  and  is  injured  by  starting  thereof  before  she  is  able  to  reach  seat,  is 
entitled  to  recover. 
How  long  relation  of  passenger  continues. 

Cited  in  Nelson  v.  Metropolitan  Street  R.  Co.  113  Mo.  App.  702,  88  S.  W.  1119, 
to  point  that  relation  of  carrier  and  passenger  continues  to  time  latter  alights 
imm  train. 
Burden  of  proof  where  passenger  is  injured. 

ated  in  Miller  v.  Metropolitan  Street  R.  Co.  125  Mo.  App.  414,  102  S.  W. 
592;  Bell  v.  Central  Electric  R.  Co.  125  Mo.  App.  660,  103  S.  W.  144,— holding 
it  incumbent  on  railway  company  to  rebut  n^ligenoe  presumed  on  its  part 
where  passenger  is  injured  on  sudden  starting  of  car;  Kehan  v.  Washington  R. 
&  Electric  Co.  28  App.  D.  0.  108;  City  &  Suburban  R.  Co.  v.  Svedborgi  20  App. 
1>.  C.  543, — ^holding  burden  upon  carrier  to  disprove  negligence  where  passenger 
is  injured  while  getting  off  oar  discharged  by  showing  that  passenger  was  guilty 
of  contributory  negligence;  Och  v.  Missouri,  K.  ft  T.  R.  Co.  130  Mo.  27,  36  L.RJL. 
442,  31  S.  W.  962,  holding  that  where  passenger  on  railway  train  is  injured 
by  fall  of  ventilating  window  of  coach  iu  which  she  is  riding,  burden  is  on 
carrier  to  disprove  negligence;  Reagan  v.  St.  Louis  Transit  Co.  180  Mo.  117,  7^ 
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S.  W.  436,  holding  that  in  action  for  injuries  received  in  getting  off  street  car 
it  is  not  incumbent  upon  plaintiff  to  show  that  accident  could  have  been  pre- 
vented by  exercise  of  high  degree  of  care  that  is  incumbent  upon  carrier  of 
passengers;  Chadwick  v.  St  Louis  Transit  Co.  195  Mo.  517»  93  S.  W.  798,  holding 
that  it  is  not  incumbent  upon  plaintiff  to  show  affirmatively  immediate  con- 
nection between  injury  and  misconduct  of  carrier  where  passenger  receives  in- 
jury in  consequence  of  car's  "striking  curve  with  sudden,  violent  and  unuaoal 
force." 

51   AM.  RBP.   24S,   CliARKE  T.  BROOKFIBIiD,   81   MO.    508. 
Rerenion  of  title  on  breach  of  oondltion   subsequent. 

Cited  in  Ritchie  ▼.  Kansas,  N.  A  D.  R.  Co.  55  Kan.  36,  39  Pac  718,  to  point 
that  condition  on  which  grant  was  made,  being  lawful,  and  one  which  parties 
had  right  to  agree  upon,  must  be  enforced  on  demand  of  grantors;  Geer  y.  Bos- 
ton little  Circle  Zinc  Co.  126  Mo.  App.  173,  103  S.  W.  151,  holding  that  right  to 
declare  forfeiture  expressly  reserved  in  lease  was  equivalent  to  reservation  of 
right  to  reenter;  Hannibal  A  St.  J.  R.  C6.  v.  Frowein,  165  Mo.  1,  63  S.  W.  500, 
holding  that  title  reverts  to  grantor  where  railroad  company  fails  to  perform 
under  conditional  deed;  Union  College  v.  New  York,  65  App.  Div.  553,  73  N.  Y. 
Supp.  51,  to  point  that  conveyance  of  property  may  be  made  for  public  use  sub- 
ject to  forfeiture  of  title  for  breach  of  condition  of  deed;  McDowell  v.  Blue 
Ridge  A  A.  R.  Co.  144  N.  C.  721,  57  S.  E.  520,  holding  that  when  deed  granting 
right  of  way  to  railway  company  on  limited  condition,  forfeiture  is  incurred  by 
nonperformance  of  condition  within  the  time;  Griswold  v.  Minneapolis,  St.  P. 
A  S.  S.  M.  R.  C6.  12  N.  D.  435,  102  A.  S.  R.  572,  97  N.  W.  538,  holding  that  where 
owner  conveys  land  for  right  of  way  to  railroad  company  upon  condition  that 
it  shall  erect  depot,  title  reverts  to  grantor  on  failure  of  grantee  to  perform 
condition. 
Necessity  for  notice  of  forfeiture  of  lease. 

Cited  in  Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App.  248,  71  S.  W.  696, 
holding  that  when  lease  provides  for  forfeiture  at  option  of  lessor,  written  no- 
tice of  forfeiture  is  not  necessary  when  it  is  not  called  for  by  paper  itself. 
What  Is  a  condition  subsequent. 

Cited  in  Studdard  v.  Wells,  120  Mo.  25,  25  8.  W.  201,  holding  that  convey- 
ance of  land  by  parent  to  son  reserving  life  estate  and  reciting  that  son  is  to 
pay  taxes  and  support  grantors  for  life  and  at  their  death  son  shall  have  pos- 
session, was  not  conveyance  on  condition  subsequent;  Flaten  t.  Moorhead,  51 
Minn.  513,  19  LJIA.  195,  53  N.  W.  807,  holding  that  municipality  did  not  ac- 
quire absolute  title  in  fee  to  premises  under  deed  containing  clause  "said  tract 
of  land  hereby  conveyed  to  be  forever  held  and  used  as  public  park;"  Haydoo 
V.  St  Louis  A  S.  F.  R.  Co.  222  Mo.  126,  121  S.  W.  15,  to  point  that  condition 
subsequent  in  deed  to  be  effective  must  be  clearly  expressed. 

Cited  :n  note  in  79  A.  S.  R.  761,  on  what  words  create  conditions  subsequent 
Right  of  city  to  expend  money  in  erecting  public  hall. 

Cited  in  Wheelock  v.  Lowell,  196  Mass.  220,  124  A.  S.  R.  543,  81  N.  E.  977, 
12  A.  A  £.  Ann.  Cas.  1109,  holding  that  city  may  legally  expend  money  in  erec- 
tion of  commodious  and  convenient  hall  in  which  citixens  are  to  exercise  their 
right  of  assembling  and  of  considering  and  discussing  public  affairs. 

Cited  in  note  in  26  L.R.A.(N.S.)  426,  on  power  of  municipality  to  construct 
assembly,  conrention,  exhibition,  or  amusement  hall. 
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51  AM.  REP.  251,  KEEDISE8  ▼.  BURK,  81  MO.  5«9. 
Right  to  recover  tmck  monej  paid  under  mistake  of  law. 

Cited  in  Hcthopck  v.  Crawford  County,  200  Mo.  170,  98  S.  W.  582,  holding 
that  money  paid  to  county  court  by  county  collector  under  mistake  of  law  can- 
not be  recovered  back;  Chrisman  v.  Linderman,  202  Mo.  605,  119  A.  S.  R.  822, 
10  L.R.A.(N.S.)  1205,  100  S.  W.  1091,  holding  that  purchaser  who  took  title 
at  administrator's  sale  to  decedent's  homestead,  under  belief  that  It  was  subject 
to  dower,  and  did  not  pay  for  that,  he  may  be  compelled  to  do  so. 

Cited  in  reference  notes  in  2  A.  S.  R.  67,  on  recovery  of  money  paid  under 
mistake  of  legal  liability;  56  A.  R.  568,  on  liability  of  surety  on  note  executed 
tmder  mistake  of  law. 
Bffect  of  reversal. 

Cited  in  Needles  v.  Burke,  27  Mo.  App.  211,  on  effect  of  reversal  by  supreme 
court  for  errors  in  trial  arising  on  one  of  eounts  where  aetion  was  brought  in 
two  counts. 

Uabllity  of  parent  for  torts  of  child. 

Cited  in  note  in  10  L.RJl.(NJ3.)  934,  on  parent's  liability  at  common  law  for 
torts  of  minor  child. 

51  AM.  REP.  254,  MacIiEOD  v.  SKIIiES,  81  MO.  595. 
Competency  of  parol  evidence  to  affect  writing. 

Cited  in  Bruns  v.  Schreiber,  43  Minn.  468,  45  N.  W.  861,  holding  evidence  of 
prior  parol  agreement  inadmissible  to  show  that  consideration  for  land  granted 
was  not  applicable  but  that  conveyance  was  gratuitous;  Brown  v.  Morgan,  56 
Mo.  App.  382,  holding  evidence  of  contemporaneous  oral  agreement  by  grante** 
to  assume  existing  encumbrance  on  land  as  part  of  consideration  for  conveyance 
incompetent;  Stanisics  v  McMurtry,  64  Neb.  761,  90  N.  W.  884,  holding  parol 
evidence  inadmissible  to  show  that  taxes  were  by  contemporaneous  oral  agree- 
ment excepted  from  terms  of  deed. 

Cited  in  reference  notes  in  2  A.  S.  R.  230,  on  admissibility  of  parol  evidence 
to  contradict  written  instrument;  2  A.  S.  R.  604,  on  admissibility  of  parol  evi- 
dence to  explain  or  vary  instrument  in  writing. 

Cited  in  notes  in  20  L.RJL  107,  on  parol  evidence  as  to  consideration  of  deed 
in  action  for  breach  of  oovenant;  5  A.  S.  R.  199,  on  parol  evidence  to  show  war- 
ranty outside  deed  or  other  agreement  relating  to  land;  11  £.  R.  C.  238,  on 
admissibility  of  parol  evidence  to  explain  or  vary  terms  of  deeds. 
Effect  of  statute  prohibiting  reversal  for  harmless  error. 

Cited  in  Bums  v.  Liberty,  181  Mo.  372,  83  8.  W.  18,  holding  that  statute 
prohibiting  reversal  of  judgment,  except  for  error  materially  affecting  merits 
of  aetion,  renders  unnecessary  consideration  of  refused  declarations  of  law  where 
verdict  is  manifestly  for  rig^t  party. 

51  AM.  REP.  258,  BUS8EY  v.  STATE,  71  OA.   lOt. 

l¥hat  is  sufficient  force  and  patting  in  fear  to  oonstftnte  robbery. 

Cited  in  Jackson  v.  State,  118  Ga.  125,  44  8.  £.  888,  holding  evidence  of  arrest 
and  threat  to  prosecute  insuiSeient  to  constitute  robbery;  Simmons  v.  State,  41 
Fla.  316,  25  So.  881,  holding  that  property  obtained  by  trick  or  artifice,  or  by 
threats  of  illegal  arrest,  criminal  prosecution  or  insinuation  against  character, 
IS  not  taken  by  ^putting  in  fear^  within  meaning  of  statute;  Tones  v.  State, 
Am.  Rep.  Vol.  XIX.— 67. 
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48  Tex.  Crim.  Rep.  363,  122  A.  S.  R.  759,  1  LJlJ^.(N.a)  1024,  S8  S.  W.  217,  n 
A.  ft  E.  Ann.  Cas.  455,  holding  sufficient  force  to  constitute  robbery  where 
policeman  arrested  person,  backed  him  up  against  wall,  and  took  and  appro- 
priated his  money;  State  ▼.  Parsons,  44  Wash.  299,  7  LJLA.(N.S.)  566,  87  Pac 
349,  12  A.  ft  K  Ann.  Cas.  61,  holding  sufficient  force  and  putting  in  fear  to 
constitute  robbery  where  persons  impersonating  officers  forcibly  took  party's 
money  while  drunk,  under  pretext  that  he  was  under  arrest. 

Cited  in  reference  note  in  2  A.  b.  R.  256,  on  what  constitutes  robbery. 

Cited  in  notes  in  135  A.  S.  R.  495,  on  nature  and  elements  of  robbery;  57 
L.RJV..  442,  on  oonstructiye  force  by  threats  of  prosecution  sufficient  to  consti- 
tute robbery;  1  L.R.A.(N.S.)  1024,  on  robbery  by  officers  after  making  arrest 

51  AM.  KBP.  259,  HOWEIiL  T.  STATE,  71  GA.  2S4. 
Sufllciency  of  title  and  unity  of  statute. 

Cited  in  Abeel  y.  Clark,  84  Cal.  226,  24  Pac.  383,  as  to  object  of  constitutional 
provision  requiring  every  act  to  embrace  but  one  subject,  which  shall  be  ex- 
pressed in  its  title;  State  v.  Bemheim,  19  Mont  512,  49  Pac.  441,  holding  that 
penalties  prescribed  for  violation  of  act  need  not  be  included  in  title;  Hope  v. 
Gainesville,  72  Qa.  246,  as  to  whether  act  to  incorporate  railroad  company  is 
unconstitutional  as  containing  matter  different  from  that  expressed  in  its  title 
or  refers  to  more  than  one  subject  matter;  Brown  v.  State,  78  Ga.  38,  holding 
act  to  provide  for  collection  of  special  taxes  imposed  by  law  on  dealers  ia 
8piritous  or  malt  liquors,  or  intoxicating  bitters,  and  for  other  purposes,  not 
unconstitutional  as  containing  matter  different  from  its  title  or  as  containing 
more  than  one  subject-matter;  Ruden  v.  State,  78  Ga.  567,  holding  act  to  ratify 
and  confirm  orders  and  decrees  of  superior  courts  of  this  state  granting  or  re- 
newing existence  of  corporations,  with  all  actions  thereunder  of  every  kind  by 
and  With  said  corporations,  and  for  other  purposes,  not  unconstitutional  as  em- 
bracing more  than  one  subject-matter;  Plumb  v.  Christie,  103  Ga.  686,  42  Ti.RA, 
181,  30  S.  E.  759,  holding  that  dispensary  act  does  not  contain  in  its  body  matter 
different  from  what  is  expressed  in  title  thereof;  Central  R.  Co.  v.  State,  104 
Ga.  831,  42  LJLA.  518,  31  S.  E.  531,  holding  that  act  of  December  16,  1895, 
adopting  present  Code  does  not  refer  to  more  than  one  subject-matter;  Collins 
V.  Russell,  107  Ga.  423,  33  &  E.  444,  holding  that  act  to  fix  time  for  election  of 
all  city  officers,  to  provide  for  terms,  to  terminate  terms,  and  for  other  purposes 
does  not  refer  to  more  than  one  subject-matter;  Banks  v.  State,  124  Ga,  15,  ^ 
L.RJL(N.S.)  1007,  52  S.  E.  74,  holding  act  to  make  it  illegal  for  any  person  tf> 
procure  money,  or  other  thing  of  value,  on  contract  to  perform  services  with 
intent  to  defraud,  and  to  fix  punishment  therefor  and  for  other  purposes  not 
unconstitutional  as  containing  more  than  one  subject-matter;  State  ex  rel. 
Jackson  v.  Topeka  Gub,  82  Kan.  756,  29  LJl.A.(N.S.)  722,  109  Pac  183,  20  A. 
ft  E.  Ann.  Cas.  320,  holding  that  statute  reading,  '*An  act  to  prohibit  manu- 
facture and  sale  of  intoxicating  liquors,  except  for  medical,  scientific,  and  me- 
chanical purposes,  and  to  regulate  sale  for  such  purposes"  is  not  unconstitu- 
tional beoRUse  containing  more  than  one  subject. 

Cited  in  reference  note  in  1  A.  S.  R.  581,  on  provision  against  statute  con- 
taining more  than  one  subject,  which  shall  be  expressed  in  title. 

Cited  in  notes  in  64  A.  S.  R.  100,  on  sufficiency  of  title  of  statutes;  79  A* 
S.  R.  476,  as  to  when  title  of  codes  and  revised  statutes  embraces  but  one  sub- 
ject, and  what  may  be  included  therein. 
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CoiisUtutionality  of  statute. 

Cited  in  White  v.  Bracelin,  144  Mich.  332,  107  N.  W.  1055,  8  A.  &  E.  Ann. 
Cas.  256,  holding  that  act  making  it  penal  offense  to  keep  saloon  within  one 
hundred  rods  of  any  public  in  Berrien  county,  does  not  violate  fourteenth  Amend- 
ment of  constitution  of  United  States;  State  ex  rel.  Witter  v.  Forkner,  94  Iowa, 
1,  28  L.R.A.  206,  62  N.  W.  772,  holding  that  mulct  act  does  not  violate  con- 
stitutional requisition  that  all  laws  of  general  nature  shall  have  uniform  opera- 
tion; Whitley  v.  State,  134  Ga.  758,  68  S.  E.  716,  to  point  that  legislature  has 
power  to  prohibit  sale  of  liquor  in  certain  localities. 

Cited  in  notes  in  8  LJLA.(N.S.)  364,  on  discrimination  as  between  different 
localities  in  respect  to  right  to  sell  intoxicating  liquor;   15  L.R.A.(N.S.)   940, 
on  validity  of  prohibitory  laws  in  limited  districts  and  localities. 
When  court  will  declare  statute  unconstitutional. 

Cited  in  Price  Co.  v.  Atlanta,  105  Ga.  358,  31  S.  K  619,  holding  that  conflict 
between  act  and  fundamental  law  must  be  clear  and  palpable,  to  warrant  courts 
in  declai'ing  act  imconstitutional;  Welbome  v.  State,  114  Ga.  793,  40  S.  £.  857, 
to  point  that  conflict  must  be  clear  and  palpable  before  an  act  should  be  declared 
unconstitutionaL 
Conclusiveness  of  interpretation  of  statute. 

Cited  in  Forry  v.  Ridge,  56  Mo.  App.  615,  holding  that  where  interpretation 
of  statute  has  been  acquiesced  in  for  considerable  period,  courts  will  be  slow  to 
disturb  such  interpretations,  though  convinced  it  is  wrong. 
What  is  considered  in  construing  Constitution. 

Cited  in  Park  v.  Candler,  114  Ga.  466,  40  S.  E.  523,  holding  that  contempo- 
raneous construction  of  constitution  by  executive  and  legislative  departments 
of  state  and  practice  of  such  departments  are  entitled  to  weight  and  considera- 
tion in  arriving  at  meaning  of  constitution. 
Provision  for  penalt  yas  means  of  enforcing  act. 

Cited  in  State  v.  Morgan,  2  S.  D.  32,  48  N.  W.  314,  to  point  that  as  means 
of  enforcing  payment  of  special  tax  on  dealers  in  liquors,  it  is  germane  to  pro- 
vide that  upon  failure  to  pay  such  tax  dealer  may  be  indicted  and  punished 
for  misdemeanor. 

51   AM.   REP.   2«S,   McAFEG  t.   COVINGTON,    71   GA.    272. 
Impairment  of  obligation  of  contract. 

Cited  in  reference  note  in  3  A.  S.  R.  123,  on  acts  impairing  obligation  of 
contracts. 

Cited  in  note  in  17  L.R.A.  613,  on  applicability  to  judgments  of  constitutional 
provision  as  to  impairing  obligation  of  contracts. 
When  discharge  in  bankruptcy  will  not  protect  debtor. 

Cited  in  Peel  v.  Bryson,  72  Ga.  331,  holding  that  if  debt  originated  in  positive 
fraud  or  fraud  in  fact,  involving  moral  turpitude,  debtors  discharge  in  bank- 
ruptcy would  not  .protect  him. 
Extent  of  exemption  from  debt. 

Cited  in  Brun  v.  :Mann,  12  LJl.A.(N.S.)  154,  80  C  C.  A.  513,  151  Fed.  145, 
holding  that  exemption  of  lands  acquired  under  homestead  laws  and  timber  cul- 
ture laws  from  any  debt  contracted  previous  to  their  acquisition  does  not  ex* 
empt  them  from  liabilities  for  torts  of  entrymen  previously  perpetrated. 
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51  AM.  RKP.  SOO,  CUNNIXGUAM  t.  NATlONAIi  BANK,   71    GA«   400. 

Reafflrmcd  on  later  appeal  in  75  Ga.  SOO. 
Illegality  of  contracU  In  ''fntores/' 

Cited  in  Anderson  v.  State,  2  Ga.  App.  1,  58  S.  £.  401,  as  to  whether  bujing 
and  selling  cotton  futures  is  gaming,  wagering,  and  gambling  contract;  Alex- 
ander ▼.  SUte,  86  Ga.  246,  10  T^R.A.  859,  12  S.  £.  408,  holding  that  business 
of  buying  and  selling  ''futures,*'  being  gambling,  is  not  protected  by  interstate 
commerce  clause  of  constitution  of  United  States;  Mutual  L.  Ins.  Co.  t.  Watson, 
30  Fed.  653;  Waldron  v.  Johnston,  86  Fed.  757;  Embrey  v.  Jemison,  131  U.  S. 
336,  33  L.  ed.  172,  9  Sup.  Ct.  Rep.  776;  Moss  v.  Exchange  Bank,  102  Ga.  808, 
30  S.  E.  267,— holding  that  contract  for  purchase  and  sale  of  ''cotton  futures* 
is  gambling  contract  and  therefore  illegal  and  contrary  to  public  policy;  Single- 
ton ▼.  Bank  of  Montioelk>,  118  Ga.  527,  38  S.  E.  947,  to  point  that  contract 
involving  speculation  in  "futures'*  are  illegal  as  contrary  to  public  policy  and 
cannot  be  enforced;  Watte  v.  Costello,  40  III.  App.  807,  holding  that  contract 
for  sale  Kud  future  delivery  of  grain  by  which  delivery  is  optional  on  part  of 
parties,  and  which  is  to  be  filled  by  adjusting  differences  in  market  value  is 
option  contract  in  nature  of  gambling  transaction;  Western  U.  Teleg.  Co.  v. 
State,  165  Ind.  492,  3  LJLA.(N.S.)  153,  76  N.  E.  100,  6  A.  &  E.  Ann.  Gas.  880, 
holding  contracts  for  purchase  and  sale  of  commodities,  not  to  be  delivered,  but 
only  to  be  performed  by  advancing  and  paying  differences,  void  at  common  law, 
in  absence  of  statute;  Flagg  v.  Gilpin,  17  R.  I.  10,  19  Atl.  1084,  holding  agree- 
ment between  stockholder  and  customer  for  purchase  and  sale  of  stock  bat  no 
stock  to  be  actually  purchased  and  delivered,  wagering  contract  and  void,  though 
not  forbidden  by  statute. 

Cited  in  reference  note  in  4  A.  S.  R.  101,  on  validity  of  contracts  to  deal  in 
futures  or  margins. 

Cited  in  notes  in  1  A.  S.  R.  757,  on  contracts  for  sale  of  personal  property 
for  future  delivery  under  stock- jobbing  acts  and  other  statutes;  1  A.  S.  R.  760, 
on  invalidity  of  wagering  contracts  for  sale. 
Rights  of  parties  to  contracts  In  ''fntnres.*' 

Cited  in  Clarke  v.  Brown,  77  Ga.  606,  4  A.  S.  R.  98,  holding  that  where  prin- 
cipal deposited  money  with  his  agents  to  purchase  futures  in  pork  and  grain, 
he  could  recover  amount  so  deposited,  in  action  for  money  had  and  received, 
without  setting  up  wagering  contract;  Peet  v.  Hatdier,  112  Ala.  514,  57  A.  S. 
R.  45,  21  So.  711,  holding  that  where  illegal  contracts  have  been  executed,  broker 
can  recover  money  advanced  in  transaction  by  previous  authority  or  subsequait 
ratification  of  principal;  Anderson  v.  Holbi*ook,  128  Ga.  233,  11  LJELA.(N.S.) 
575,  57  S.  E.  500,  holding  that  broker,  being  privy  to  wagering  contracts  for 
fictitious  or  option  futures,  could  not  recover  for  advances  made  him  on  account 
of  his  principal  in  forwarding  such  illegal  contracts. 

Cited  in  note  in  1  A.  S.  R.  765,  on  right  to  broker's  commissions  and  advancev 
under  contract  of  sale  for  future  delivery. 
Rights  of  bona  fide  holder  of  note  taken  in  violation  of  statute. 

Cited  in  Amd  v.  Sjoblom,  131  Wis.  642,  10  L.RJL.(N.S.)  842,  111  N.  W.  666, 
11  A.  ft  E.  Ann.  Cas.  1179,  holding  note  taken  for  lightning  rods,  but  not  having 
on  its  face  statement  of  such  consideration  required  by  statute,  valid  and  en* 
foreeable  in  hands  of  innocent  holder  for  value. 

Cited  in  reference  notes  in  55  A.  It  414,  on  validity  of  promissory  note  given 
lor  losses  from  speculation  in  "futures;"  57  A.  R.  593,  on  validity  of  note  given 
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to  stockholder  for  margins  and  commissions;  34  A.  S.  R.  708,  on  invalidity  of 
note  given  in  gambling  transaction. 

Cited  in  notes  in  119  A.  S.  R.  174,  on  defenses  to  notes  and  other  obligations 
given  for  gambling  debts,  as  between  original  parties;  119  A.  S.  R.  175,  on  de- 
fenses to  notes  and  other  obligations  given  for  gambling  debts,  as  against  as* 
signees  with  notice;  119  A.  S.  R.  176,  on  defenses  to  notes  and  other  obligations 
given  for  gambling  debts,  as  against  bona  fide  holders;  16  UELA.  46,  on  rights 
of  bona  fide  purchaser  of  note  declared  void  by  statute. 
Validity  of  tax  a«  Interference  with  interstate  commerce. 

Cited  in  note  in  62  L.  ed.  U.  S.  855,  on  state  taxation  of  oontraott  for  futures 
to  be  executed  in  other  states  at  interference  with  interstate  commerce. 

51  AM.  REP.  S69,  WILSON  T.  WHITE,   71  GA.  50«. 
liiabllity  for  Injury  from  obstruction  of  public  street. 

Cited  in  Shippers  Compress  &  Warehouse  Co.  v.  Davidson,  86  Tex.  CSv.  App 
558,  80  8.  W.  1032,  holding  compress  company,  in  obstructing  public  street  by 
gangway  over  which  baks  of  cotton  were  moved  on  trucks  from  one  platform 
to  snotiier  liable  for  death  of  one  whose  horse  took  fright  at  noise  made  by 
servant  in  moving  cotton;  CHara  v.  Laclede  Gas  Light  Co.  131  Mo.  App.  428, 
110  S.  W.  642,  holding  that  both  gas  company  and  teaming  company  employed 
by  it  were  liable  to  traveler  injured  by  rolling  upon  him  of  gas  pipes,  piled  in 
street. 
Liability  of  employer  for  negligence  of  independent  contractor. 

Cited  in  Brunswick  Grocery  Co.  v.  Brunswick  &  W.  R.  Co.  106  Ga.  270,  71 
A.  S.  R.  249,  32  S.  E.  92,  holding  railroad  company,  as  warehouseman,  not  liable 
to  owner  for  destruction  of  goods  by  fire  resulting  from  negligence  of  independ- 
ent contractor  over  whom  company  had  no  immediate  control;  Thomas  v.  Har- 
rington, 72  N.  H.  45,  65  LJLA.  742,  54  Atl.  285,  holding  party  employing  con- 
tractor to  lay  water  pipe  liable  to  one  who  is  injured  by  driving  into  unguarded 
trench  notwithstanding  negligence  complained  of  was  that  of  independent  eon- 
tractor,  or  his  servants,  over  whom  employer  had  no  power  of  control. 

Cited  in  reference  notes  in  60  A.  R.  701,  on  liability  of  employer  for  act  of 
contractor  claimed  to  be  nuisance;  2  A.  S.  R.  613,  on  liability  of  employer  for 
acts  of  contractor;  4  A.  S.  R.  230,  on  employer's  liability  for  obstruction  of 
street. 

Cited  in  notes  in  76  A.  S.  R.  409,  on  employer's  liability  for  aets  of  independ- 
ent contractor  in  violation  of  duty  imposed  by  contract  or  by  statute;  65  LJLA. 
484,  on  efTect  of  reservation  of  full  power  of  control  on  question  of  independence 
of  contract;  66  L.R.A.  123,  on  absolute  duty  of  employer  to  comply  with  statute 
with  respect  to  act  of  independent  contractor. 
Liability  for  injury  from  nonperformance  of  statutory  obligation. 

Cited  in  Williams  Bensel  Constr.  Co.  v.  Homer,  2  Ga.  App.  369,  58  S.  E.  489, 
holding  that  where  city  ordinance  requires  placing  of  lanterns  to  indicate  pres- 
ence and  boundaries  of  obstructions  permitted  in  streets,  non-compliance  with 
requirement  is  negligence;  Atlanta  &  F.  R.  Co.  v.  Kimberly,  87  Ga.  161,  27  A. 
S.  R.  231,  13  S.  E.  277,  to  point  that  person  upon  whom  statutory  obligatk>n 
is  imposed  is  liable  for  any  injury  that  arises  to  others  from  its  non-performanro 
or  in  consequence  of  Its  having  been  negligently  performed  either  by  himself 
or  contractor. 
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Right  to  shift  upon  another  statutory  obligation. 

Cited  in  Independence  ▼.  Slack,  134  Mo.  66,  34  S.  W.  1094,  to  point  that  where 
parties  in  improvement  of  their  property  are  bound  to  place  safeguards  around 
obstructions  placed  in  street,  they  cannot  lawfully  shift  that  duty  upon  another 
so  as  to  exonerate  themselves  from  consequences  of  its  nonperformance;  Benja- 
min V.  Metropolitan  Street  R.  Co.  133  Mo.  274,  34  S.  W.  590,  holding  that  person 
cannot  relieve  himself  from  duty  of  keeping  manholes  in  sidewalk  in  safe  con- 
dition, by  imposing  it  on  another. 
Admissibility  of  facts  collaterally  pertinent  to  issue. 

Distinguished  in  Macon  ConsoL  Street  R.  Co.  v.  Barnes,  113  6a.  212,  38  S.  ]S. 
756,  holding  that  proof  of  facts  collaterally  pertinent  te  issue  on  trial  is  though 
they  are  not  alleged  in  petition,  admissible  in  party's  behalf. 

51   AM.  REP.  S74,  GEORGIA  R.   CO.  v.   HAYDEN,   71   GA.   518. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Mitchell  v.  Henry  Vogt  Mach.  Co.  3  Ga.  App.  642,  60  S.  E.  295,  hold- 
ing only  such  damages  as  were  natural  and  proximate  consequence  of  breach  ami 
such  as  may  reasonably  be  supposed  to  have  been  in  contemplation  of  both 
parties  at  time  they  made  contract,  recoverable;  Cooper  v.  National  Fertilizer 
Co.  132  Ga.  529,  64  S.  £.  650,  holding  that  measure  for  breach  of  warranty  of 
goods  sold  does  not  include  injury  to  vendee's  business  entailed  by  latter's  resale 
with  knowledge  of  defective  condition. 

Cited  in  reference  note  in  51  A.  R.  642,  on  measure  of  damages  for  carrier's 
repudiation  of  contract  to  transport  passengers  to  exhibition  at  special  rate. 

Cited  in  notes  in  4  LJLA.(N.S.)   569,  on  measure  of  carrier's  liability  for 
preventing  exhibition  or  show  by  breach  of  contract  of  carriage;  32  L.RJL  545, 
on  what  damages  are  ^coverable  against  carriers  for  default  or  delay  in  running 
train;  5  E.  R.  C.  429,  on  liability  of  carrier  for  breach  of  contract  of  carriage. 
«  Speculative  profits  aa. 

Cited  in  Howard  v.  Stillwell  &  B.  Mfg.  Co.  139  U.  S.  199,  35  L.  ed.  147,  11 
Sup.  Ct.  Rep.  500,  holding  anticipated  profite  resulting  from  grinding  wheat  inte 
flour  and  selling  same,  unrecoverable  on  breach  of  contract  to  put  up  mill  ma- 
chinery; Stewart  v.  Lanier  House  Co.  75  Ga.  582,  holding  that  lessee  oould  re- 
cover damages,  although  remote  or  consequential,  provided  they  were  capable 
of  exact  computation,  for  breach  of  lessor's  covenant  te  repair;  Savannah  F.  X 
W.  R.  Co.  V.  Pritehard,  77  Ga.  412,  4  A.  S.  R.  92,  1  S.  £.  261,  holding  where, 
by  reason  of  carrier's  delay  in  transportation,  crude  turpentine  overflowed  boxes 
made  to  catch  it  and  was  lost,  owners  having  no  barrels  in  which  to  deposit  it, 
value  of  material  so  lost  could  be  recovered;  Seaboard  Air-Line  R.  Co.  v.  Harris, 
121  Ga.  707,  49  S.  E.  703,  holding  speculative  damages  for  carrier's  delay  in 
transporting  trunks  of  samples,  unrecoverable;  Choctaw,  0.  &  G.  R.  Co.  v.  Jacobs, 
15  Okla.  493,  82  Pac  502,  holding  speculative  damages  for  delay  in  delivering 
freight  imrecoverable;  Miller  v.  Southern  R.  Co.  69  S.  C.  116,  48  S.  K  99,  hold- 
ing claim  for  damages  too  remote,  uncertain  and  speculative  where  party  missed 
importent  engagement  and  suffered  great  annoyance,  anxiety,  inconvenience  and 
discomfort. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  53  LJLA.  91, 
on  loss  of  profite  as  element  of  damages  for  breach  of  contract  te  transmit  tele> 
gram  in  cipher,  or  not  showing  ite  meaning. 

Distinguished  in  Propeller  Tow  Boat  Co.  v.  Western  U.  Teleg.  Co.  124  Ga. 
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478,  52  S.  £.  766,  holding  damages  resulting  from  error  in  transmission  which 
brought  about  delay  in  delivering  of  telegram,  recoverable. 

-51  AM,  REP.  277,  WEST  v.  COIiQUITT,  71  GA.  55». 
Right  of  sureties  on  bail  to  discharge. 

Cited  in  Havis  v.  State,  62  Ark.  500,  37  S.  W.  957,  holding  that  it  is  not  valid 
defense  to  action  on  bail  bond  that,  prior  to  forfeiture,  defendant  was  arrested, 
tried,  and  found  guilty  of  another  offense  in  another  court,  and  that,  after  being 
placed  in  custody  of  sheriff  in  such  case,  he  escaped;  Huston  v.  People,  12  Colo. 
App.  271,  55  Pac  262,  holding  where  after  forfeiture  but  before  judgment  against 
sureties  principal  was  arrested  and  placed  in  jail  of  ooimty  under  different 
-charge  than  that  for  which  bond  was  given,  sureties  were  entitled  to  discharge; 
Hartley  v.  Colquitt,  72  Ga.  351,  holding  that  arrest  of  person  who  is  under  bail, 
upon  different  charge,  and  immediate  giving  of  second  bond  by  him,  with  new 
securities,  to  answer  second  charge,  does  not  discharge  sureties  on  first  bond; 
People  V.  Robb,  98  Mich.  397,  57  N.  W.  257,  holding  that  mere  temporary  deten- 
tion of  principal  requiring  giving  of  bond  on  another  charge  will  not  discharge 
surety. 

Cited  in  note  in  99  A.  D.  220,  on  subsequent  arrest  or  indictment  of  principal 
.as  exoneration  of  bail. 

51  AM.  REP.  281,  CAIN  T.  UGON,   71  GA.  «9S. 
JEffect  of  sale  or  gift  by  wife  to  husband. 

Cited  in  Sasser  v.  Sasser,  73  Ga.  275,  holding  gifts  from  wife  to  husband  as 
result  of  persuasion  or  influence,  void  at  instance  of  donor;  Hood  t.  Perry,  75 
Ga.  310,  holding  sale  made  by  married  woman  to  husband,  without  being  allowed 
by  order  of  superior  court  of  county  of  her  domicil,  is  void;  White  v.  Stocker,  86 
Ga.  200,  11  S.  E.  604,  holding  that  if  husband  induce  wife  to  borrow  money  to 
pay  his  debts,  and  creditor  know  that  she  borrows  it  for  that  purpose,  contract 
is  illegal;  Hadden  v.  Lamed,  87  Ga.  634,  13  S.  E.  806,  holding  wife  legally  com> 
petent  to  make  gift  to  husband;  Gross  v.  Whitely,  128  Ga.  79',  57  S.  E.  94, 
holding  that  if  wife  borrows  money  on  her  own  responsibility  and  for  herself, 
law  permits  her  to  give  it  to  her  husband;  McGuire  v.  Allen,  108  Mo.  403,  18  S. 
'W.  282,  holding  that  mere  blank  indorsement  by  wife  of  check  for  money  due 
her  and  delivery  of  check  to  her  husband  does  not  constitute  sufficient  written 
assent  within  meaning  of  statute  relating  to  husband's  reduction  of  wife's  per- 
sonalty to  possession;  James  v.  State,  124  Ga.  72,  52  S.  E.  295;  Webb  v.  Harris, 
124  Ga.  723,  53  S.  E.  247, — ^holding  sale  by  married  woman  of  her  separate  prop- 
erty to  her  husband,  invalid  in  absence  of  order  of  superior  court  of  her  domicil, 
allowing  same;  Third  Nat.  Bank  v.  Poe,  5  Ga.  App.  113,  62  S.  £.  826,  holding 
that  wife  may  give  her  property  to  her  husband  that  he  may  pay  his  debts; 
Turner  v.  Woodward,  133  Ga.  467,  66  S.  E.  160;  American  Ins.  Co.  v.  Bagley, 
6  Ga.  App.  736,  65  S.  E.  767;  Roland  t.  Roland,  131  Ga.  579,  62  S.  £.  1042,— 
holding  that  deed  of  gift  from  wife  to  husband  is  not  void  because  not  sane- 
iioned  by  order  of  court. 

Cited  in  notes  in  9  A.  S.  R.  325,  on  deed  from  wife  to  husband;  20  L.R.A.  702, 
'On  validity  of  deed  from  wife  to  husband;  31  LJIJ^.(N.S.)  847,  on  validity  of 
"direct  conveyance  by  wife  to  husband. 
miat  is  a  sale. 

Cited  in  Howell  v.  State,  124  Ga.  698,  52  S.  E.  649,  to  point  that  sale  in  its 
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broadest  Mnae  comprehendB  any  oontract  for  transfer  of  property  from  one  per- 
son to  another  for  valuable  consideration. 
Validity  of  contract  in  satisfaction  of  wife's  claim  for  alimony. 

Cited  in  Sumner  v.  Sumner,  121  Ga.  1,  48  S.  E.  727,  holdSng  tltti  eontraet 
executed  by  husband  in  satisfaction  of  wife's  claim  for  alimony  will  not  at 
instance  of  wife,  be  set  aside,  when  no  fraud  was  used  by  husband  to  induce 
her  to  accept  it. 

51  AM.  BBP.  S84,  NUKK  t.  GEORGIA  R.  CO.   71  GA.   710. 
Duty  of  conductor  to  see  to  debarlcation  of  paasensers. 

ated  in  Central  R.  Co.  t.  Whitehead,  74  Oa.  441  (dissenting  opinion),  on 
duty  of  conductor  to  help  passengers  from  ears;  Atkinson  ▼.  Pacific  R.  Co.  90 
Mo.  App.  489,  holding  that  if  carrier  announces  station  in  usual  way  he  is  not 
required  to  wake  sleeping  passenger  at  his  destination;  Louisville  &  N.  R.  Co. 
V.  Espenscheid,  17  Ind.  App.  558,  47  N.  E.  186,  to  point  that  it  is  not  duty  of 
conductor  of  train  to  see  to  debarkation  of  passengers;  Louisrille  &  N.  R.  Co. 
V.  Jordan,  112  Ky.  473,  66  S.  W.  27,  holding  that  promise  of  conductor  to  put 
off  at  her  destination  passenger  ei^t  years  of  age  did  not  make  it  his  duty  to 
act  as  her  special  attendant,  to  see  that  she  did  not  leave  her  seat. 

Cited  in  reference  note  in  IOC  A.  S.  R.  136,  on  liability  of  carrier  for  failure 
to  announce  station  to  sleeping  passengers. 

Cited  in  notes  in  7  A.  S.  R.  836,  on  carrier's  duty  to  inform  passenger,  whers 
information  would  tend  to  prevent  exposure  to  danger  and  injury;   15  URJL 
347,  on  duty  of  carrier  to  make  announcement  of  stations. 
Ldability  of  carrier  for  acts  of  conductor  generally. 

Cited  in  Cincinnati,  H.  Jt  I.  R.  Co.  v.  Carper,  112  Ind.  26,  2  A.  a  R.  144,  13 
N.  £.  122,  holding  carrier  not  responsible  for  advice  or  directions  given  by  oob- 
duetor  to  passenger  after  he  has  left  train. 

51  AM.  REP.  S88,  MULLERY  v.  HAMII/rON,   71  GA.   7S0. 
Admisaibility  of  declarations  as  part  or  res  gestse. 

Cited  in  Augusta  Factory  v.  Barnes,  72  Ga.  217,  53  A.  R.  838,  holding  state- 
ments made  by  girl  as  to  cause  of  and  about  half  hour  after  injury  from  which 
the  subsequently  died  admissible  as  part  of  res  geste. 
Evidence  of  personal  identity. 

Cited  in  Shuler  v.  State,  125  Ga.  778,  54  a  E.  689,  holding  that  identity  of 
name  appearing  from  signature  of  attesting  oflloer  and  that  of  person  who 
signed  accusation  as  prosecuting  attorney  will  not  warrant  assumption,  that 
same  individual  acted  as  notary  public  and  solicitor  of  city  court;  Young  v> 
State,  36  Or.  417,  47  L.RJL  548,  59  Pac.  812,  holding  declarations  made  by 
person  as  to  his  own  history  and  family  relations  admissible,  alter  his  death, 
on  question  of  identity;  Arnold  v.  Metropolitan  L.  Ins.  Co.  20  Pa.  Super.  Ct.  61, 
holding  common  reputation  in  family  c<mnection  as  to  who  are  members  admis- 
sible when  no  superior  evidence  is  obtainable  to  prove  pedigree,  legitimacy  and 
marriage;  Byers  Bros.  v.  Wallace,  87  Tex.  503,  28  S.  W.  1056,  holding  state- 
ments as  to  time,  place,  and  residence  admissible  as  bearing  on  identity  of  person 
making  them;  Nehring  v.  McMurrian,  94  Tex.  45,  57  S.  W.  943,  holding  declara- 
tions as  to  birth  place  and  parentage  admissible  as  circumstance  bearing  on 
identity  of  person  making  it. 
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Cited  in  reference  note  in  37  A.  S.  R.  811,  on  evidence  extaUishing  identity 
of  parties  to  conveyance. 

51  AM.  REP.  19%,  BEIili  T.  STATE,   18  TEX.  APP.   58. 
Meaning  of  word  child. 

Cited  in  Thompson  v.  State,  46  Tex.  Grim.  Rep.  412,  80  S.  W.  623,  lioldin;; 
that  child  is  male  not  above  fourteen  years  of  age. 
Formal  requisites  of  complaint  is  nUsdemeanor  caae. 

Cited  in  Jefferson  v.  State,  24  Tex.  App.  535,  7  S.  W.  244,  holding  that  eom- 
plaint  in  misdemeanor  case  need  not  begin  with  words:     In  the  name  and  by 
the  authority  of  the  state  of  Texas.** 
I^iabiliiy  of  school  teacher  for  injnry  to  pvpil. 

Cited  in  note  in  65  LJUL  888,  on  liability  of  school-teadier  for  personal 
injury  to  pupiL 

51  AM.  REP.  St5,  HERNANDEZ  t.  STATE,   18  TEX.  APP.   184, 

Necessity  for  corroborating  evidence  aa  to  perjury. 

Cited  in  Smith  v.  State,  22  Tex.  App.  196,  2  S.  W.  542,  holding  that  testimony 
of  witnesses  should  be  disregarded  where  there  was  no  evidence  strongly  eor* 
roborating  their  testimony  as  to  perjury  committed  by  defendant;  Wilson  v. 
State,  27  Tex.  App.  47,  11  A.  S.  R.  180,  10  S.  W.  749,  holding  that  omission  of 
trial  court  to  charge  that  "in  trials  for  perjury  no  person  shall  be  convicted 
except  upon  testimony  of  two  credible  witnesses  or  of  one  credible  witness  cot* 
roborated  strongly  by  other  evidence,  as  to  falsity  of  defendant's  statements 
under  oath,  or  upon  his  own  confession  in  open  court**  was  fundamental  error. 

Cited  in  note  in  85  A.  D.  499,  on  evidence  in  perjury. 
Hofllciency  of  indictment  for  perjury. 

Cited  in  Turner  v.  State,  30  Tex.  App.  691,  18  S.  W.  792,  holding  that  indict- 
ment for  perjury  must  specifically  negative  false  statements  contained  therein 
upon  which  perjury  is  assigned. 
IRlien  communications  with  attorney  are  privileged. 

Cited  in  Walker  v.  State,  19  Tex.  App.  176,  holding  confession  or  statement 
of  client  to  attorney  not  privileged  as  to  attorney's  mother-in-law  who  wa» 
present  and  heard  said  confession  or  statement;  Yardley  v.  State,  50  Tex.  Crim 
Rep.  644,  123  A.  S.  R.  869,  100  S.  W.  399,  holding  that  upon  trial  for  murder 
there  was  no  error  in  compelling  defendant's  attorney  to  testify  as  witness  ta 
what  defendant,  whom  he  represented,  had  testified  to  upon  former  trial  of 
case;  Rosebud  v.  State,  50  Tex.  Crim.  Rep.  475,  98  S.  W.  858,  holding  confi- 
dential communications  between  attorney  and  witness  or  friend  who  acted  with 
attorney  for  his  client  not  admissible  in  evidence. 
Discretionary  power  of  court  aa  to  motion  for  new  trial. 

Cited  in  Hart  v.  State,  21  Tex.  App.  163,  17  S.  W.  421,  holding  that  where 
court  entertained  motion  for  new  trial,  although  not  filed  within  prescribed  time, 
and  considered  same  upon  its  merits,  such  action  was  within  discretion  of  court, 
and  must  be  presumed  to  have  been  upon  good  cause  shown;  Young  v.  State, 
54  Tex.  Crim.  Rep.  879,  118  S.  W.  16,  holding  that  decision  of  trial  court  in 
refusing  new  trial  where  motion  was  not  filed  until  five  days  after  conviction 
win  not  be  disturbed. 
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dl  AM.  REP.  998,  liEHMAN  t.  STATE,   18  TEX.  APP.   174. 
PresmnpUoii  of  ffullt  from  possession  of  stolen  property. 

Cited  in  SUte  v.  Drew,  179  Mo.  315,  101  A.  S.  R.  474,  78  S.  W.  594,  holding 
that  finding  of  piece  of  dress  goods  on  premises  of  man  of  family,  without  show- 
ing his  actual,  conscious  possession  thereof,  is  not  such  possession  as  will  jus- 
tify presumption  of  guilt;  Taylor  t.  Territory,  7  Ariz.  234,  64  Pac.  423,  hold- 
ing that  possession  of  stolen  goods  by  accused  recently  after  larceny,  if  unex- 
plained, is  circumstance  from  which  jury  may  infer  his  complicity  in  lar> 
oeny;  Robinson  t.  State,  22  Tex.  App.  60,  2  S.  W.  539,  holding  that  to  warrant 
inference  of  guilt  frcnn  circumstances  alone  of  possession,  such  posse8si<Mi  most 
be  personal,  must  be  recent,  imexplained  and  must  involve  distinct  and  con- 
scious assertion  of  property  by  possession;  Moreno  y.  State,  24  Tex.  App.  401, 
6  S.  W.  299,  holding  that  it  was  error  to  refuse  to  charge  in  prosecution  for  theft 
that  "to  warrant  inference  of  guilty  from  possession  alone  must  be  personal 
one,"  must  be  recent,  and  unexplained  and  must  involve  distinct  and  conscious 
assertion  of  claim  by  possessor;  Bean  v.  State,  24  Tex.  App.  11,  5  Sw  W.  525, 
holding  that  possession  of  stolen  property  by  accused,  though  recent,  if  ex- 
plained and  accounted  for,  and  shown  by  evidence  to  be  lawful,  will  afford 
against  accused  no  legal  presumption  of  guilt  of  theft;  Romero  v.  State,  25 
Tex.  App.  394,  8  S.  W.  641,  holding  that  possession  of  stolen  property,  to  raise 
presumption  of  guilt,  must  be  recent;  Florez  v.  State,  26  Tex.  App.  477,  9 
S.  W.  772,  holding  that  possession  of  property,  to  raise  presimiption  of  guilty 
must  be  recent;  Porter  v.  State,  45  Tex.  Crim.  Rep.  66,  73  S.  W.  1053,  holding 
possession  of  wagon  wheels  insufficient  to  support  conviction  for  theft  where 
accused  stated  that  he  traded  scrap  iron  for  them  with  peddler.    . 

Cited  in  reference  notes  in  3  A.  S.  R.  693;  5  A.  S.  R.  896;  74  A.  S.  R.  156,— 
on  possession  of  stolen  property  as  evidence  of  larceny. 

Distinguished  in  Bayne  v.  State,  29  Tex.  App.  132,  15  S.  W.  404,  holding  that 
evidence  was  sufficient  for  conviction  of  larceny  where  property  was  found  in  un- 
explained possession  of  property  concealed  in  valise. 
Recent  possession  in  prosecution  for  theft  as  question  for  Jury. 

Cited  in  Willis  v.  State,  24  Tex.  App.  586,  6  S.  W.  857,  holding  that  in  prose- 
•cution  for  theft  question  of  recent  possession  should  have  been  submitted  to  jury; 
Dobbs  T.  State,  57  Tex.  Crim.  Rep.  55,  121  S.  W.  859,  holding  that  court  erred 
in  submitting  chai^  assuming  that  defendant  made  explanation  of  possession  of 
stolen  property  where  there  was  no  evidence  that  he  made  any  such  explana* 
tion. 

Snfllclency  of  circumstantial  evidence. 

Cited  in  Scott  v.  State,  19  Tex.  App.  325,  holding  that  if,  in  order  to  secure 
-conviction,  state  relies  alone  upon  circumstantial  evidence,  it  has  burden  of  es- 
tablishing every  circumstance  essential  to  conviction,  as  though  ep?h  was  main 
issue  in  case;  Schults  v.  State,  20  Tex.  App.  308,  holding  that  nonconsent  of 
owner  to  taking  of  property  may,  in  trial  for  theft,  be  proved  by  showing  cir- 
cumstances which  absolutely  exclude  every  reasonable  presumption  that  he  gave 
consent. 

51  AM.  REP.  SOS,  DOUGHTT  t.  STATE,   18  TEX.  APP.   17t. 
Kearrest  of  principal  witness  for  iCccused  as  reversible  error. 

Cited  in  Dods<Hi  v.  State,  52  Tex.  Crim.  Rep.  247,  106  S.  W.  378,  holding  re- 
Tersible  error  committed  where  upon  trial  for  robbery  defendant's  principal  wit- 
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ness,  who  liad  first  been  arrested  with  defendant  for  same  offense  but  released 
and  not  indicted,  and  who  was  then  subpoened  as  witness  for  him,  was  on  day  of 
defendant's  trial  rearrested  and  was  allowed  to  testify  for  defendant  on  condi- 
tion that  he  would  tell  truth. 
Right  to  disqualify  witness  by  Indictment. 

Cited  in  Bennett  v.  State,  47  Tex.  Crim.  Rep.  52,  81  S.  W.  30,  holding  fact 
that  party  has  been  indicted  on  testimony  given  in  trial  of  case  then  on  hearing, 
•can  under  no  circumstances  be  proved  on  that  trial. 

«1  AM.  REP.   309,  WHiSON  T.  STATE,    18  TBX.  APP.   270. 
"Wliat  constitutes  larceny. 

Cited  in  Schultz  v.  State,  30  Tex.  App.  94,  16  S.  W.  756,  holding  that  court 
«hould  instruct  jury  that  if  defendant  took  property  with  intent  of  appropri- 
ating it  temporarily  only,  they  should  acquit  him;  Taylor  v.  State,  50  Tex.  Crim. 
Rep.  377,  97  S.  W.  473,  holding  that  upon  trial  for  theft  where  evidence  showed 
that  defendant  had  pawned  ring  of  alleged  owner  and  had  not  redeemed  it,  it 
was  error  not  to  permit  testimony  that  he  was  only  using  ring  temporarily  and 
intended  to  redeem  it. 

Cited  in  reference  notes  in  60  A.  R.  46,  on  permanent  appropriation  in  larceny ; 
4  A.  S.  R.  645,  on  definition  of  larceny;  7  A.  S.  R.  23,  on  taking  animal  fnnn 
stable  and  killing  and  leaving  it  on  owner's  premises  as  larceny;  40  A.  S.  R.  763, 
-on  lucri  causa  as  element  in  larceny. 
Breach  of  condition  a«  to  separation  of  Juror. 

Cited  in  note  in  103  A.  S.  R.  167,  on  effect  of  breach  of  condition  that  juror 
separating  from  other  members  shall  be  attended  by  sheriff. 

1S1  AM.  REP.  S17,  BRINK  T.  STATE,   18  TEX.  APP.  S44. 
'When  plea  of  former  Jeopardy  available. 

Cited  in  Foster  v.  State,  25  Tex.  App.  543,  8  S.  W.  664,  holding  that  in  case 
•of  simple  assault  if  courts  of  its  own  motion,  after  verdict  had  been  returned, 
discharged  jury,  set  aside  verdict  and  refused  to  render  judgment,  then  defend- 
4knt's  plea  of  former  jeopardy  would  be  proper  and  available,  though  case  was 
misdemeanor;  Powell  v.  State,  32  Tex.  Crim.  Rep.  230,  22  S.  W.  677,  as  to  what 
•constitutes  plea  of  former  jeopardy. 

Cited  in  reference  note  in  3  A.  S.  R.  215,  on  when  accused  is  in  jeopardy. 

Jit  AM.  REP.  S19,  HUNTER  v.  STATE,   18  TEX.  APP.   444. 
^Sufficiency  of  Indictment. 

Cited  in  Henderson  v.  State,  37  Tex.  Crim.  Rep.  79,  38  S.  W.  617,  holding  that 
knowledge  of  fact  that  buyer  is  minor  must  be  both  alleged  and  proved  to  ren« 
^er  one  guilty  of  offense  of  selling  liquor  to  minor;  Hathaway  v.  State,  36  Tex. 
Orim.  Rep.  261,  36  S.  W.  465,  holding  that  in  order  to  convict  person  as  agent 
of  trust  or  combination  under  statute,  indictment  must  allege  fact  that  he  wa^ 
agent,  and  must  also  allege,  that  he  knew  of  conspiracy;  Williams  v.  State,  23 
Tex.  App.  70,  3  S.  W.  661,  holding  that  to  support  conviction  for  offense  of 
knowingly  selling  liquor  to  minor,  evidence  must  show  that  seller  knew  of  mi- 
nority. 
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51  AM.  REP.  SS9,  PRICE  ▼.  STATE,  18  TEX.  APP.  474. 
Rlclii  to  kill  one  deflUnc  wife  or  davgbler. 

Cited  in  Morriton  t.  State,  30  Tex.  CriBi.  Rep.  519,  47  S.  W.  369,  holding  bue- 
band  juBtified  in  taking  life  of  one  caught  in  adultery  with  wife;  Mays  v.  State, 
88  Ga.  390,  14  &  £.  560,  holding  husband  who  kills  person  cau^t  in  act  of 
adultery  with  his  wife,  guilty  of  manslaughter  only;  State  t.  Botha,  27  Utah, 
289,  75  Pae.  731,  to  point  that  if  husband,  after  learning  of  defilement  of  wife 
waits  and  deliberates,  and  then  kills  defller,  he  commits  crime  of  murder;  Cos- 
sett  T.  State,  123  Qa.  431,  51  S.  E.  394,  holding  that  father  may  slay  person 
caught  in  aet  of  debauching  his  minor  daughter;  Rowland  v.  State,  83  Miss.  483» 
36  So.  826,  10  A.  A  E.  Ann.  Cas.  135,  holding  husband  guilty  of  manslaughter 
only,  who  instantly  shoots  and  kills  wife  or  her  paramour  on  discovering  them 
in  aet  of  adultery;  Massie  v.  State,  30  Tex.  App.  64,  16  S.  W.  770,  holding  that 
homicide  is  justifiable  when  committed  by  husband  upon  person  of  wife's  para> 
mour,  provided  killing  takes  place  before  parties  to  act  adultery  have  separated. 

Cited  in  reference  notes  in  20  A.  S.  R.  341,  on  adultery  with  wife  as  defense 
to  homicide;  44  A.  S.  R.  25,  as  to  when  killing  of  paramour  is  murder. 

Cited  in  notes  in  92  A.  S.  R.  216,  on  killing  of  adulterer  as  manslaughter; 
132  A.  S.  R.  696,  698,  on  assault  or  homicide  to  prevent  adultery. 
Error  In  inrtmctiooa. 

Cited  in  Ratigan  v.  SUte,  83  Tex.  Crim.  Rep.  301,  26  S.  W.  407,  holding  that 
that  it  is  error  to  instruct  jury  to  convict  if  certain  specified  facts  are  tnie^ 
where  other  facts  in  evidence  excusing  the  acts  are  not  referred  to. 

61  AM.  REP.  330,  HUNNICUTT  t.  STATE,  18  TEX.  APP.  498.     liater 

appeal  In  20  Tex.  App.  632. 
Effect  of  pardon. 

Cited  in  Logan  v.  United  States,  144  U.  S.  263,  36  L.  ed.  429,  12  Sup.  CLRep. 
677 ;  Carr  v.  State,  19  Tex.  App.  635,  53  A.  R.  395;  Bennett  v.  State,  24  Tex.  App. 
73,  5  A.  S.  R.  875,  5  S.  W.  527,— holding  that  pardon  after  expiration  of  offense 
is  effectual  to  restore  competency  as  witness;  Martin  v.  State,  21  Tex.  App.  1^ 
17  S.  W.  430,  holding  that  in  absence  of  fraud,  pardon  will  be  good  thou^  it 
states  date  of  conviction  incorrectly  if  it  was  intended  to  eover,  and  does  covety 
particular  offense. 

Cited  in  reference  note  in  47  A.  S.  R.  915,  on  competency  of  pardoned  person 
as  witness. 
Delivery  and  acceptance  as  essential  to  pardon. 

Cited  in  Rosson  v.  State,  23  Tex.  App.  287,  4  S.  W.  897,  holding  delivery  and 
acceptance  of  pardon  essential  to  render  it  effectual;  Re  Williams,  149  N.  C. 
436,  22  LJLA.(N.S.)  238,  63  S.  E.  108,  holding  that  delivery  of  pardon  to  at- 
torney for  prisoner  is  constructive  delivery  to  prisoner. 
Admissibility  of  parol  evidence  as  to  pardon. 

Cited  in  Redd  v.  SUte,  65  Ark.  475,  47  S.  W.  119,  holding  parol  evidence  in> 
admissible  to  prove  pardon,  without  showing  that  pardon  itself,  or  certified  oopy 
of  it,  could  not  be  introduced. 
Allbl  as  defense. 

Cited  in  Ayres  v.  SUte,  21  Tex.  App.  309,  17  S.  W.  253,  holding  that  if  only 
defense  is  sn  alibi,  trial  court  should  charge  law  relating  thereto;  Ballentine  v. 
SUte,  52  Tex.  Crim.  Rep.  369,  107  S.  W.  546,  holding  where  alibi  is  interposed 
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«•  defense,  and  there  was  evidenoe  supporting  defense,  it  is  error  for  court  to 
refuse  to  instruct  jury  with  reference  to  such  testimony;  Jones  v.  Stat^,  53  Tex. 
Orim.  Rep.  131,  126  A.  S.  R.  776,  110  S.  W.  741,  holding  that  defense  of  alibi 
is  suflSciently  embraced  in  general  charge  to  effect  that  defendant  is  presumed  to 
be  innocent  until  his  guilt  is  established  by  competent  evidence  beyond  reasonable 
doubt;  Oxford  v.  State,  32  Tex.  Grim.  Rep.  272,  22  S.  W.  971,  holding  that  de- 
fense of  alibi  is  sufficiently  embraced  in  general  charge  to  effect  that  defendant 
is  presumed  to  be  innocent  until  guilt  is  established,  where  no  special  instruc- 
tions are  requested;  Quintana  ▼.  State,  29  Tex.  App.  401,  26  A.  S.  R.  730,  16  S. 
W.  268;  Anderson  v.  State,  34  Tex.  Crim.  Rep.  646,  63  A.  S.  R.  722,  31  S.  W. 
673, — ^holding  that  on  trial  for  murder,  where  defendant  swore  to  alibi  it  was 
error  for  court  to  fail  to  charge  upon  such  defense. 
Admissibility  of  dying  declaration. 

Cited  in  Pierson  v.  State,  18  Tex.  App.  524,  holding  statement  of  deceased  in 
answer  to  question,  at  time  of  making  dying  declaration  that  he  did  not  think 
it  possible  for  him  to  be  mistaken  as  to  who  shot  him,  admissible  on  trial  for 
murder;  Pierson  v.  State,  21  Tex.  App.  14,  17  S.  W.  468,  holding  sufficient  as 
predicate  for  admission  of  dying  declarations  where  deceased  in  answer  to  ques- 
tion of  physician  as  to  character  of  case  replied  that  he  was  satisfied  it  would 
kill  him;  Craven  v.  State,  49  Tex.  Crim.  Rep.  78,  122  A.  S.  R.  799,  90  S.  W. 
311,  holding  dying  declaration  which  did  not  exclude  hope  of  recovery  inadmis- 
sible on  trial  for  murder;  King  v.  State,  34  Tex.  Crim.  Rep.  228,  29  S.  W.  1086, 
holding  that  dying  declarations  are  not  inadmissible  merely  because  declarant 
did  not  state  to  witness  that  he  was  ooncious  of  approaching  death. 

Cited  in  notes  in  56  L.R.A.  411,  on  statements  of  deceased  as  evidence  of  his 
mental  and  physical  condition  at  time  of  uttering  dying  declarations;  56  L.R.A. 
430,  on  dying  declarations  made  in  answer  to  questions. 

Hlgbt  of  court   to   instruct   district  attorney   not  to   allude   to   public 
opinion. 

Cited  in  Kennedy  v.  State,  19  Tex.  App.  618,  holding  it  proper  for  trial  judge, 
when  district  attorney  began  to  speak,  in  his  argument  to  jury  of  ''public  opin- 
ion," to  instruct  him  to  refrain  from  allusion  to  public  opinion. 

Instructions  as  to  circmmstantial  evidence. 

Cited  in  Cabrera  v.  SUte,  56  Tex.  Crim.  Rep.  141,  118  S.  W.  1054  (dissenting 
opinion),  on  necessity  of  charging  upon  character  of  circumstantial  evidence 
where  case  not  dependent  alone  on  such  evidence. 
Right  of  self  defense. 

Cited  in  Fuller  v.  State,  30  Tex.  App.  559,  17  S.  W.  1108,  holding  that  defend- 
ant has  same  right  to  defend  himself  against  appearances  of  serious  bodily  harm 
as  of  death. 

51  AM.  REIP.  Zf,  FRANKIilN  SAV.  BANK  v.  GRSIENE.,  14  R.  I.  1. 
Transactions  between  husband  and  wife. 

Cited  in  Dean  v.  Rounds,  18  R.  I.  436,  27  Atl.  515,  holding  that  husband  and 
wife  may  treat  each  other  as  debtor  and  creditor;  Gamer  v.  Second  Nat.  Bank, 
151  U.  S.  420,  38  L.  ed.  218,  14  Sup.  Ct.  Rep.  390,  holding  that  where  husband 
without  wife's  knowledge  and  eonsent,  invests  part  of  her  property  in  real  es- 
tate, taking  title  in  his  own  name,  wife's  equities  on  conveyance  to  her  at  her 
request  after  knowledge,  are  superior  to  insolvent  husband's  creditors. 

Cited  in  notes  in  73  A.  S.  R.  279,  on  actions  maintainable  at  law  between  hus- 
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band  and  wile;  6  L.RJL(N.S.)   612,  on  right  of  wife  to  sue  husband  on  con- 
tract 
Reconsideration  of  matters  determined  by  master  In  chancery. 

Cited  in  GrinneU  ▼.  Baker,  17  R.  L  41,  23  Atl.  911,  holding  that  matters  de- 
termined in  decree  of  reference  to  master  can  be  reconsidered  on  petition  for  re- 
hearing, not  on  exceptions  to  master's  report. 

51  AM.  REP.  S40,  FREBMAN  t.  BOIiAND,   14  R.  I.  S9. 
lilablllty  of  Infant. 

Cited  in  O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  28  R.  I.  157,  91  A.  S.  R. 
643,  57  L.RJL  496,  50  Atl.  834,  holding  infant  not  bound  by  warranties  in  ap- 
plication for  life  insurance;  Churchill  t.  White,  58  Neb.  22,  76  A.  S.  R.  64,  7ft 
N.  W.  369,  holding  infant  who  hired  team  and  buggy  to  go  to  certain  place  and 
goes  elsewhere  liable  for  all  damages  resulting  to  rig  therefrom. 

Cited  in  reference  note  in  76  A.  S.  R.  70,  on  liability  for  conversion,  of  infant 
u'sing  horse  to  go  to  place  other  than  that  for  which  he  hired  it. 

Cited  in  notes  in  26  LJLA.  367,  on  liability  of  infant  hirer  for  driving  team 
to  place  where  it  was  not  hired  to  go;  57  L.R.A.  682,  on  liability  of  infant  foi 
damages  to  bailed  property  by  wilful  act. 

51   AM.   REP.    541,   PAIiMER  T.   PROVIDENCE   INST.    FOR   SAV.    14 

R.  I.   58. 
Requiring  indemnity  before  repaying  deposits. 

Cited  in  note  in  105  A.  S.  R.  757,  on  right  of  savings  banks  to  require  indoD- 
nity  before  repaying  deposits. 

51  AM.  REP.  544,  STATE  T.  SMYTH,   14  R.  I.   100. 
Proper  exercise  of  police  power. 

Cited  in  Ex  parte  Mon  Luck,  29  Or.  421,  54  A.  S.  R.  804,  32  L.R.A.  738,  44 
Pac.  693,  holding  that  possession  of  opinion  without  having  license  may  be  made 
criminal  offense  in  discretion  of  legislature  without  violating  constitutional  right. 

Cited  in  notes  in  25  A.  8.  R.  888,  on  14th  Amendment  in  relation  to  rules  and 
restrictions  to  prevent  fraud;  51  A.  R.  348,  on  validity  of  health  ordinances. 

—  Prohibition  against  adulteration  of  food  products  generally. 

Cited  in  People  v.  Worden  Grocer  Co.  118  Biich.  604,  77  N.  W.  315,  on  qjaeB- 
tion  of  reasonableness  of  act  relative  to  sale  of  vinegar;  Helena  v.  Dwyer,  64 
Ark.  424,  62  A.  8.  R.  206,  39  LJLA.  266,  42  S.  W.  1071,  holding  ordinance  pro- 
hibiting sale  of  pork  between  months  of  June  and  October  not  valid  exercise  of 
power  granted  to  cities  of  first  class  to  prevent  or  regulate  carrying  on  of  any 
trade,  business  or  vocation  of  tendency  dangerous  to  health;  State  v.  Graveling 
16  R.  I.  407,  16  AtL  914,  holding  statute  providing  that  word  intoxicating  should 
include  any  liquor  or  mixture  of  liquors  containing  more  than  two  per  cent,  by 
weight  of  alcohol,  and  prohibiting  sale  of  intoxicating  liquors,  constitutional. 

Cited  in  note  in  57  A.  R.  749,  on  effect  of  laws  regulating  or  suppressing  manu- 
facture of  adulterated  and  imitative  foods. 

—  Milk  and  cream. 

Cited  in  SUte  v.  Schlenker,  112  Iowa,  642,  84  A.  S.  R.  360,  51  L.R.A.  347, 
84  N.  W.  698,  holding  it  within  police  power  of  state  to  prohibit  sale  of  adulte- 
rated milk,  though  there  be  no  fraud  or  deceit  in  sale  and  adulteration  in  oer- 
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tain  cases  be  harmless;  State  ▼.  Dupaquier,  46  La.  Ann.  577,  49  A.  S.  R.  334, 
26  L.R^.  162;  15  So.  502,  holding  ordinance  requiring  vendors  of  milk  to  public 
to  furnish  gratuitously  on  application  of  sanitary  inspectors  samples  of  milk  not 
exceeding  one-half  pint  for  inspection  and  analysis,  not  unconstitutional ;  State 
V.  Cresent  Creamery  Co.  83  Minn.  284,  85  A.  S.  R.  464,  54  L.R.A.  466,  86  N.  W. 
107,  holding  statute  which  prohibits  sale  of  cream  that  contains  less  than  twenty 
per  centum  of  fat,  constitutional;  St.  Louis  v.  Liessing,  190  Mo.  464,  109  A.  S. 
R.  774,  1  L.R.A.(N.S.)  918,  89  S.  W.  611,  4  A.  &  E.  Ann.  Cas.  112,  holding  that 
city  of  St.  Louis  has  right  to  fix  reasonable  standard  of  purity  of  milk  and  cream 
sold  within  city;  State  v.  Campbell,  64  N.  H.  402,  10  A.  S.  R.  419,  13  Atl.  585^ 
holding  sale  of  milk  which  contains  more  than  specified  per  cent  of  watery  fluid 
or  less  than  specified  per  cent  of  milk  solids,  constitutional;  People  y.  West,  44 
Hun,  162,  6  N.  Y.  Crim.  Rep.  382,  holding  statute  prohibiting  sale  or  delivery 
of  diluted  milk  to  cheese  or  butter  manufacturies,  constitutional. 

Cited  in  reference  notes  in  25  A.  S.  R.  870,  on  statutes  prohibiting  adultera- 
tion of  miik;  40  A.  S.  R.  259,  on  fixing  standard  for  purity  of  milk;  78  A.  S.  R. 
235,  on  statutes  prohibiting  adulteration  of  milk. 

Cited  in  notes  in  78  A.  S.  R.  243,  on  power  of  legislature  to  declare  adultera- 
tion of  milk  criminal;  1  A.  S.  R.  649,  on  power  of  state  to  regulate  or  prohibit 
sale  or  manufacture  of  adulterated  milk;  1  L.R.A.(N.8.)  918,  on  police  regula* 
tions  describing  standard  of  quality  of  milk. 

—  Imitation  butter. 

Cited  in  Com.  ▼.  Huntley,  156  Mass.  236,  15  L.R.A.  839,  30  N.  E.  1127,  holding 
statute  which  forbids  manufacture  and  sale  of  oleomargarine  which  Is  made  In 
imitation  of  yellow  butter,  constitutional;  Butler  y.  Chambers,  36  Minn.  69,  1 
A.  S.  R.  38,  30  N.  W.  308,  holding  statute  prohibiting  sale  of  oleomargarine  for 
butter,  constitutional;  State  ▼.  Marshall,  64  N.  H.  549,  1  L.RJk.  51,  15  AtL  210^ 
holding  that  statute  prohibiting  sale  of  Imitation  butter  unless  colored  pink  i* 
within  purview  of  police  power  of  state. 

Cited  in  reference  note  in  10  A.  8.  R.  424,  on  constitutionality  of  statute  for- 
bidding coloring  butter. 

51   AM.   REP.   854,   ORMSBEB  T.  BOSTON  *  P.  R.   CORP.    14   R.   I. 

102. 
Questions  for  Jury  as  to  negligence. 

Cited  In  Amato  v.  Northern  P.  R.  Co.  46  Fed.  561,  holding  that  question  of 
railroad  company's  negligence  was  for  jury  where  it  failed  to  furnish  cars  to 
carry  employees  across  bridge  that  night  as  was  customary  but  boss  told  plain- 
tiff that  no  engine  would  cross  within  two  hours  and  plaintiff  starting  across  on 
this  assurance  was  struck  and  injured  by  engine  when  part  way  across. 

—  Contributory  negligence. 

Cited  in  Boss  v.  Providence  &  W.  R.  Co.  15  R.  1.  149,  1  Atl.  9,  holding  that 
question  of  person's  contributory  negligence  was  for  jury  where  train  which  he 
was  on  stopped  before  reaching  station  and  on  getting  off  he  was  struck  by  pass- 
ing freight  train;  Southern  R.  Co.  v.  Bryant,  95  Va.  212,  28  S.  E.  183,  holding 
that  if  traveller  Is  Injured  in  attempting  to  cross  railroad  track  when  looking 
would  be  Inavailing  on  account  of  obstructions  to  view,  propriety  of  his  going 
upon  track  Is  question  for  jury  to  determine. 

When  person  gnilty  of  contributory  negligence. 

Cited  in  Nicholas  v.  Peck,  20  R.  I.  533,  40  Atl.  418,  holding  that  when  one  ia 
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injured  bj  defect  in  highway  of  which  she  had  knowledge  and  saeh  injury  hap- 
pens at  time  when  there  is  no  difficulty  in  seeing  dangerous  place  contributory 
negligence  is  to  be  inferred;  Vizacchero  v.  Rhode  Island  Co.  26  R.  L  392,  69 
L.RJL  188,  50  Atl.  105,  holding  trayeler  who  ronains  upon  tracks  of  electric  road 
after  lights  of  api»t>aching  car  are  plainly  TisiUe  and  in  consequenee  is  killed, 
guilty  of  contributory  negligence  precluding  recorery. 
— Dvty  of  one  about  to  cross  railroaa  track  to  look  and  listen. 

Cited  in  Louisville  4  N.  R.  Co.  t.  Webb,  00  Ala.  185,  11  L.R.A.  674,  8  So.  518, 
holding  person  attempting  to  cross  railroad  track  at  public  crossing  without 
looking  and  listening,  guilty  of  contributory  negligence  precluding  recovery  for 
injury;  Elliot  v.  Chicago,  M.  ft  St  P.  R.  Co.  5  Dak.  523,  3  L.R.A.  363,  41  N.  W. 
758,  holding  person  guilty  of  contributory  negligence  where  in  attempting  to 
«ross  track  without  looking  and  listening  he  was  killed  by  train  while  flying 
awitch  was  being  made;  Fenneman  v.  Holden,  75  Md.  1,  22  Atl.  1040,  holding 
that  deaf  person  in  crossing  street  is  bound  to  exercise  more  care  in  keeping 
proper  look-out  for  passing  vehicles  than  if  he  was  in  possession  of  his  faculty 
of  hearing;  Abbett  v.  Chicago,  M.  ft  St  P.  R.  Co.  30  Minn.  482,  16  N.  W.  266, 
holding  that  traveler  on  highway  on  failure  to  look  and  listen  when  about  to 
pass  over  railway  crossing  is  guilty  of  contributory  negligence;  Chaffee  v.  Old 
Colony  R.  17  R.  I.  658,  24  Atl.  141,  holding  person  injured  by  crossing  rail- 
road track  without  looking  and  listening  guilty  of  contributory  negUg^ice;  Mc- 
Canna  v.  New  England  R.  Co.  20  R.  L  430,  30  AU.  801,  holding  that  traveler 
in  attempting  to  cross  railroad  track  is  excused  from  looking  and  listening  where 
his  so  doing  is  by  obstructions  rendered  unavailing  and  useless;  Beerman  v. 
Union  R.  Co.  24  R.  I.  275,  52  Atl.  1000,  holding  driver  of  carriage  attonpting 
to  cross  railway  tracks  at  intersection  of  street  guilty  of  contributory  negligence 
where  he  failed  to  kwk  and  listen;  New  York,  P.  ft  N.  R.  Co.  v.  KeUaai,  83  Va. 
851,  3  8.  £.  703,  holding  person  who  was  killed  in  attempting  to  orosa  tracks  at 
public  crossing  guilty  of  contributory  negligence  where  he  did  not  look  out  for 
train;  Marks  v.  Petersburg  R.  Co.  88  Va.  1,  13  S.  E.  200,  holding  woman,  who 
was  injured  by  freight  train  while  attempting  to  croes  track,  guilty  of  negli- 
genee  precluding  recovery  where  she  failed  to  look  out 

Cited  in  reference  notes  in  00  A.  D.  782,  on  engineer's  omission  to  give  signals 
as  excuse  for  traveler's  failure  to  look  and  listen  at  railroad  crossing;  1  A.  8.  R. 
305,  on  duty  of  persons  crossing  railroad  to  look  out  for  train;  3  A.  8.  R.  645, 
•on  respective  rights  and  duties  of  travelers  and  railroads  at  crossings;  4  A.  8.  R. 
368,  on  necessity  of  person  about  to  cross  railroad  track  using  ordinary  sense 
and  prudence. 

Cited  in  note  in  3  L.ItA.(N.S.)  302,  on  failure  to  give  customary  signals  ss 
excusing  nonperformance  of  duty  to  "look  and  listen." 
If  egllgenoe  of  railroad  company  at  crossing. 

Cited  in  reference  notes  in  4  A.  S.  R.  368,  on  negligenee  in  operating  running 
awitch;  51  A.  R.  761,  on  railroad's  negligence  in  running  suceessive  trains  across 
highway;  06  A.  S.  R.  480,  on  negligenoe  in  making  running  switches  over  poUic 
crossing. 

Cited  in  notes  in  51  A.  R.  605,  on  negligence  of  railway  eompany;  3  L.R.A. 
745,  on  vigilaaee  required  of  railroad  company  at  highway  crossing. 
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4S1   AM.  REP.   364,  liYONS  v.  PROVIDENCE  WASHINGTON  INS.   CO. 
14  R.  I.   109. 

Statements  In  application  for  insurance  as  warranties. 

Cited  in  Sweeney  v.  Metropolitan  L.  Ins.  Co.  19  R.  I.  171,  61  A.  S.  R.  761,  38 
I..R.A.  297,  36  Atl.  9;  Leonard  v.  State  Mut.  Life  Assur.  Co.  24  R.  I.  7,  96  A.  S. 
11.  698,  61  Atl.  1049, — holding  that  statements  in  application  for  insurance,  made 
as  of  applicants  own  knowledge,  upon  which  contract  is  based,  are  warranties. 
Effect  of  words  ''contained  in**  in  insurance  contract. 

Cited  in  Niagara  F.  Ins.  Co.  v.  Elliott,  86  Va.  962,  17  A.  S.  R.  116,  9  S.  E. 
ii04,  holding  that  words  "contained  in'*  in  policy  on  vehicles  and  harness,  desig- 
nate usual  place  of  deposit  of  vehicles  when  not  in  use  or  being  repaired,  and 
-tover  destroyed  property. 
Effect  of  removal  of  property  insured. 

Cited  in  Jacobson  v.  Liverpool,  L.  &  G.  Ins.  Co.  136  HI.  App.  20,  to  point  that 
temporary  removal  of  property  from  its  ordinary  place  of  deposit,  designated 
in  policy  for  purposes  reasonably  incident  to  its  use  does  not  suspend  risk  as- 
sumed by  insurer;  Benton  v.  Farmers  Mut.  F.  Ins.  Co.  102  Mich.  281,  26  L.R.A. 
237,  60  N.  W.  691,  holding  insurer  not  liable  for  contents  of  barn  where  property 
was  removed  and  stored  in  other  building  than  that  named  in  policy;  Massell 
V.  Protective  Mut.  L.  Ins.  Co.  19  R.  I.  666,  36  Atl.  209,  to  point  that  removal  of 
goods  and  alteration  of  house  without  notice,  and  contrary  to  terms  of  policy, 
avoids  it;  State  v.  Durpee,  67  Vt.  1,  36  A.  S.  R.  776,  19  L.R.A.  146,  26  Atl.  964, 
holding  that  under  contract  to  insure  tin  shop  building  and  its  contents  insurer 
might  be  liable  in  case  of  loss  if  building  was  located  elsewhere  and  personal 
property  contained  in  some  other  building  than  described  in  policy. 

Cited  in  note  in  26  L.R.A.  240,  on  location  of  household  goods  and  wearing 
4ipparel  as  affecting  fire  insurance  thereon. 

51   AM.  REP.   364,  SOUTER  y.  CODMAN,   14  R.  I.   119. 
Right  of  entry  by  owner  to  expel  occupant  of  land. 

Cited  in  Bumham  v.  Stone,  101  Cat.  164,  36  Pac.  627,  holding  that  landowner 
may  expel,  with  reasonable  force,  wrongful  occupant,  without  being  liable  to 
civil  action  although  he  may  be  criminally  liable;  Harding  v.  Sandy,  43  111.  App. 
442,  holding  that  owner  may  take  from  wrongful  holder  his  own  property,  if  he 
can  do  so  without  breach  of  peace;  Eichengreen  v.  Appel,  44  111.  App.  19,  holding 
that  tenant  by  sufferance  could  be  put  out  on  reasonable  notice  by  tenant,  no 
unnecessary  severity  being  used;  Smith  v.  Detroit  Loan  &  Bldg.  Asso.  116  Mich. 
340,  69  A.  S.  R.  676,  39  L.R.A.  410,  73  N.  W.  396,  holding  that  landlord  may 
peaceably  re-enter  and  take  possession  of  premises  where  tenant's  right  to  posses- 
sion terminates  upon  his  failure  to  pay  rent;  Mclntyre  v.  Murphy,  163  Mich. 
342,  116  N.  W.  1003,  16  A.  &  E.  Ann.  Cas.  802,  holding  that  where  person  not 
-entitled  to  possession  is  evicted  contrary  to  statute  against  forcible  entry,  he  can- 
not recover  damages  for  being  disturbed  in  his  possession  but  may  for  injuries  to 
himself  or  property  in  course  of  eviction;  Freeman  v.  Wilson,  16  R.  I.  524,  17 
Atl.  921,  holding  that  tenant  retaining  possession  of  leased  premises,  after  ex- 
piration of  time  named  in  proper  notice  to  quit,  is  trespasser,  and  may  be  ejected 
by  landlord  without  legal  process;  Allen  v.  Keily,  17  R.  I.  731,  33  A.  S.  R. 
906,  16  L.R.A.  708,  24  Atl.  776,  holding  that  landlord  may  by  force  eject  tenant 
who,  after  termination  of  his  tenancy,  retains  possession  of  tenement;  Willough- 
Am.  Rep.  Vol.  XIX.— 68. 
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by  ▼.  Northeastern  R.  Co.  32  S.  C.  410,  11  8.  E.  339,  holding  where  one  haying 
license  to  enter  upon  lands  of  another  makes  entry  thereon,  using  such  foree  as 
is  necessary  for  that  purpose,  he  cannot  be  held  liable  for  trespass  on  real  es- 
Ute. 

Cited  in  reference  notes  in  52  A.  R.  186,  on  right  to  nmintain  ejectment  against 
lawful  owner;  56  A.  R.  133,  on  liability  of  owner,  having  right  to  immediate 
possession,  to  tenant  in  trespass  for  entry;  24  A.  8.  R.  737,  on  right  of  land- 
owner forcibly  to  expel  wrongful  occupant;  12  A.  8.  R.  594,  on  landowner's  right 
to  expel  wrongful  occupant  with  reasonable  force. 

Cited  in  notes  in  19  A.  S.  R.  546,  on  right  of  owner  of  land  to  effect  en^ 
thereon;  93  A.  S.  R.  255,  on  right  to  expel  trespasser  without  unnecessary  foree; 
121  A.  S.  R.  390,  on  unlawfulness  of  force  in  forcible  entry  and  detainer;  16 
LJLA.  798,  on  American  rule  as  to  liability  of  landlord  to  tenant  for  forcible 
expulsion  after  termination  of  tenancy. 

51  AM.  REP.  S69,  AIiEXANDESl  T.  MORSE,  14  R.  I.  15S. 
Protection  of  trademark. 

Cited  in  reference  notes  in  1  A.  S.  R.  421,  as  to  when  right  to  trademark  is 
protected;  2  A.  8.  R.  681,  on  restraint  by  courts  of  infringemmt  of  trademark. 

Cited  in  note  in  85  A.  8.  R.  122,  on  trademark  in  form  of  article  of  pack- 
age. 

51  AM.  REP.  tl%,  &TON  t.  BRIGGS,  14  R.  I.  SSS. 

Effect  of  purchaser's  false  representation  as  to  financial  ability* 

Cited  in  People's  SaT.  Bank  ▼.  James,  178  Mass.  322,  59  N.  E.  807;  Syracuse 
Knitting  Co.  ▼.  Blanchard,  69  N.  H.  447,  43  Atl.  637,— holding  that  false  state- 
ment of  purchaser  as  to  his  financial  ability  and  prospects  does  not  constitute 
fraudulent  representation  when  it  is  mere  expression  of  opinion  or  expecta- 
tion. 

Cited  in  reference  note  in  18  A.  8.  R.  363,  on  rescission  of  sales  for  fraud  in 
purchase  on  credit. 

Cited  in  notes  in  18  A.  8.  R.  558,  on  vendor's  representations  as  to  value  of 
property  as  supporting  action  for  false  representations;  85  A.  S.  R.  381,  on  lisr 
bility  for  misrepresentations  as  to  financial  responsibility;  35  L.R.A.  423,  on 
statements  in  regard  to  one's  own  credit  as  fraud. 
—  As  basis  of  action  for  deceit. 

Cited  in  Wafer  ▼.  Harvey  County  Bank,  46  Eaii.  597,  26  Pac.  1032,  holding 
that  attaching  creditors  could  waive  tort  and  sue  to  recover  value  of  goods 
obtained  from  them  by  fraudulent  means  by  attachment  debtor;  Swift  v.  Rounds, 
19  R.  I.  527,  61  A.  S.  R.  791,  33  L.R.A.  561,  35  Atl.  45,  holding  that  action  for 
deceit  will  lie  against  one  who  obtains  goods  on  credit  with  intention  of  not 
paying  for  them;  Phillips  v.  Hebden,  28  R.  I.  1,  65  Atl.  266,  holding  that  deceit 
will  lie  for  obtaining  credit  by  making  false  and  fraudulent  representations  re- 
garding pecuniary  responsibility  if  representations  consist  of  definite  statements 
of  fact  as  distinguished  from  mere  estimates  cr  expressions  of  opinion. 

Cited  in  note  in  37  L.K.A.  607,  on  right  to  rely  on  trade  talk  as  to  personal 
credit  made  to  effect  contract  as  basis  for  charge  of  fraud. 
Opinions  as  false  representations. 

Cited  in  note  in  18  A.  8.  R.  556,  on  opinions  as  false  representationa. 
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Intent  as  essential  element  of  fraud. 

Cited  in  White  ▼.  Fitch,  19  R.  I.  687,  36  Atl.  425,  holding  that  intent  to  de- 
ceive is  essential  element  of  fraud,  except  in  case  of  warranty. 

51  AM.  R£P.  S75,  BROWN  v.  HAUj,  14  R.  I.  249. 
When  contract  is   unconscionable. 

Cited  in  WhiUier  ▼.  Collins,  16  R.  I.  44,  23  Atl.  39,  holding  that  it  was  not 
error  to  refuse  to  allow  party  to  prove  that  rate  of  interest  charged  was  exor- 
bitant, in  order  to  enable  him  to  claim  unconscionable  contract  where  parties 
to  note  were  competent  to  contract  and  it  did  not  appear  that  there  was  any 
fraud,  or  any  advantage  taken  of  confidential  relation;  Means  v.  Anderson,  19 
R.  I.  118,  32  Atl.  82,  holding  that  contract  was  unconscionable  where  contract 
had  been  embodied  in  note  which  party  signed  without  knowing  its  terms  on 
account  of  signing  it  at  dusk  when  it  was  too  dark  to  read;  Bowen  v.  Wolff, 

23  R.  I.  56,  49  Atl.  395,  holding  that  contract  was  unconscionable  where  elderly 
woman  leased  to  her  physician  part  of  her  lot  in  rear  for  erection  of  office 
which  was  erected  so  close  as  to  prevent  former  from  repairing  her  house. 

Cited  in  notes  in  56  A.  S.  R.  354,  355,  on  consideration,  burden  of  proof,  and 
terms  of  relief  as  to  assignment  of  expectancy;  33  L.R.A.  275,  on  inadequacy 
of  consideration  as  affecting  validity  of  sale  of  expectancy  by  prospective  heir; 

24  £.  R.  C.  771,  on  validity  of  assignment  of  expectancy. 

Enforcement  of  unconscionable  contract. 

Cited  in  Qottlieb  v.  Thatcher,  34  Fed.  435,  to  point  that  where  contract  ap- 
pears extortionate  and  unconscionable  it  will  not  be  enforced;  Little  Rock  ^ 
Ft.  S.  R.  Co.  V.  Cravens,  57  Ark.  112,  38  A.  S.  R.  230,  18  L.R.A.  627,  20  S.  W, 
803;  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  9  Tex.  Civ.  App.  677,  29  8.  W.  565,— 
to  point  that  when  party  by  unjust  contract  acquires  something  to  which  he  had 
no  other  right,  equity  will  relieve  where  it  appears  he  was  in  pecuniary  neces- 
sity that  impelled  him  to  make  undue  sacrifices  and  advantage  was  taken  of  sucb 
condition. 

51   AM.  REP.   S82,  STATE  v.  TABENBR,   14  R.  I.   %1%. 
Ck>n8tmction  of  statute  as  to  larceny  and  embexzlement. 

Cited  in  McNeil  v.  Lyons,  22  R.  I.  8,  45  Atl.  739,  holding  that  whether  party- 
was  guilty  of  laroeny  at  common  law  or  of  embezi&lement  under  statute,  he  was 
in  either  case  guilty  of  crime  substantially  same,  which  was  felony  at  common 
law. 

Cited  in  reference  notes  in  S  A.  8.  R.  604,  on  who  is  agent  within  statute 
e<»iceming  embeszlement;  4  A.  8.  R.  570,  on  meaning  of  term  "agent''  <Mr 
"servant''  as  used  in  statute  against  embezzlement;  87  A.  8.  R.  22,  on  distinc- 
tion between  embezzlement  and  laroeny;  87  A.  8.  R.  29,  on  necessity  of  showing 
time  when  intent  to  embezzle  existed;  86  A.  8.  R.  81,  <m  embezzlement  by  per- 
son in  lawful  possession  of  property;  87  A.  &  R.  86,  <m  embezzlement  of  prop- 
erty held  by  virtue  of  employment. 

51  AM.  RBP.  S8«,  BISHOP  T.  UMIOK  R.  CO.  14  R.  I.  S14. 
I>nty  towards  Infant  trespassers. 

Cited  in  Union  Stock  Yard  &  Transit  Co.  ▼.  Butler,  92  TIL  App.  166,  holding 
doctrine  that  child  can  not  be  regarded  as  voluntary  trespasser  because  induced 
upon  dangerous  premises  by  owner's  own  conduct  inapplicable  to  case  wherer 
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child  enters  upon  such  premises  by  older  brother's  invitation  who  is  himself 
there  for  unlawful  purposes;  Paolino  y.  McKendall,  24  R.  L  432,  96  A.  S.  R. 
736,  60  h.KA.  133,  53  Atl.  268,  holding  that  there  can  be  no  recovery  against 
occupier  of  premises  in  favor  of  infant  of  tender  years  who  has  been  allured 
by  means  of  fire  kindled  thereon,  and  been  injured  while  at  play;  Ritz  v.  Wheel- 
ing, 45  W.  Va.  262,  43  L.R.A.  148,  31  S.  E.  903,  holding  that  trespasser,  injured 
on  premises,  cannot  recover  of  landowner  by  reason  of  unsafe  condition  of  prem- 
ises, unless,  this  negligence  be  so  gross  as  to  amount  to  wanton  injury;  Jef- 
ferson v.  Birmingham  R.  &  Electric  Co.  116  Ala.  294,  67  A.  S.  R.  116,  38  L.R.A. 
458,  22  So.  546,  holding  street  railway  company,  operating  dummy  line  along 
streets  of  city,  not  bound  to  so  guard  its  cars  as  to  prevent  trespassing  child 
under  seven  years  of  age  from  getting  on  and  off  such  cars;  Catlett  ▼.  St.  Louis. 
I.  M.  &  8.  R.  Co.  57  Ark.  461,  36  A.  8.  R.  254,  21  S.  W.  1062,  holding  railway 
company  not  bound  to  keep  lookout  to  prevent  boys  from  swinging  on  ladders 
of  its  moving  freight  trains;  Indianapolis,  P.  k  C.  R.  Co.  v.  Pitzer,  109  Ind.  179, 
58  A.  R.  387,  10  N.  £.  70,  holding  railroad  company  liable  where  child  who  went 
upon  track  was  killed  at  place  where  he  could  be  seen  for  three  fourths  of  mile 
by  persons  in  charge  of  train. 

Cited  in  reference  notes  in  38  A.  S.  R.  258,  on  iinbility  of  railroad  for  injuries 
to  boys  trespassing  on  trains;  67  A.  S.  R.  119,  on  injury  by  street  car  to  tres- 
passing child. 

Cited  in  note  in  19  L.R.A.(N.S.)    1140,  on  duty  towards  infant  trespassers. 

What  Is  a  dangerous  machine. 

Cited  in  Barney  v.  Hannibal  &  St.  J.  R.  Co.  126  Mo.  372,  26  L.RJL  847. 
28  S.  W.  1069,  holding  railroad  cars  and  similar  machinery  not  "dangerous 
machines"  within  meaning  of  rule  declaring  turntables  to  be  such. 

Validity  of  ordinance. 

Cited  in  State,  Cape  May,  D.  B.  k  S.  P.  R.  Co.  Prosecutor,  v.  Cape  May,  59 
N.  J.  L.  396,  36  L.RJL  653,  36  Atl.  696,  holding  ordinance  that  all  passenger 
cars  operated  by  trolley  or  electric  power  in  streets  of  city  shall  have  proper 
and  suitable  fenders  in  front  of  such  cars  to  prevent  accident,  valid. 

Cited  in  note  in  19  L.R.A.  571,  on  the  regulation  of  the  carriage  of  passengers 
by  street  railroads. 
lilabUity  for  nnantlclpated  Injury. 

Cited  in  Fuohs  v.  St.  Louis,  133  Mo.  168,  34  hJLA.  118,  34  8.  W.  508  (div 
senting  opinion),  on  liability  of  city  for  injury  to  person  by  explosion  of  gases 
in  sewer;  American  Brewing  Asso.  v.  Talbot,  141  Mo.  674,  64  A.  S.  R.  538,  42 
S.  W.  679,  holding  warehousemen  in  absence  of  negligence,  not  liable  for  damages 
by  flood,  to  malt  stored  la  warehouses. 

Action  by  infant  for  Injury. 

Cited  in  note  in  49  A.  8.  R.  415,  416,  on  necessity  for  negligence  oa  part  of 
defendant  in  infant's  action  for  injury. 

51  AM.  REP.  S92,  BECKWITH  v.  BURROUOH,   14  R.  I.  S«6. 
Effect  of  assignment  of  shares  of  stock. 

Cited  in  Lippitt  v.  American  Wood  Paper  Co.  15  R.  I.  141,  2  A.  8,  R.  886. 
23  Atl.  Ill,  holding  that  legal  title  to  shares  of  corporate  stock  which  are  as- 
signable only  on  books  of  corporation,  will  not  pass  by  assignment  of  shares 
neither  made  nor  recorded  on  books  of  corporation. 
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Invalidity  of  fraudulent  transfers. 

Cited  in  Innis  v.  Carpenter,  4  Colo.  App.  30,  34  Pac.  1011,  holding  sales, 
transfers  and  assignments  of  personal  property  or  ohoses  in  action,  made  witli 
intent  to  defraud  creditors,  are  void;  Belcher  ▼.  Arnold,  14  R.  I.  613,  holding 
that  purchaser  of  real  estate  at  execution  sale  may  in  equity  avoid  conveyances 
previously  made  by  judgment  debtor  in  fraud  of  creditors;  Rogers  v.  Rogers, 
17  R.  I.  624,  24  Atl.  46,  holding  that  equity  will  not  take  cognisance  of  bill 
to  enjoin  mortgagees  from  proceeding  under  powers  contained  in  mortgages, 
when  only  issue  made  by  bill  is  one  purely  legal. 
Right  to  garnish  corporate  stock. 

Cited  in  reference  note  in  29  A.  S.  R.  675,  on  liability  of  corporate  stock  to 
garnishment. 

51  AM.  REP.  S97,  BROWN'S  PBTITON,   14  R.  I.   S71. 
Relative  rights  of  life  tenant  and  remaindermen  to  stock  dividends  and 
stock  rights. 

Cited  in  Boardman  v.  Mansfield,  79  Conn.  634,  118  A.  S.  R.  178,  12  L.R.A. 
(N.S.)  793,  66  Atl.  169;  DeKoven  v.  Alsop,  205  111.  309,  63  LJRJi.  587,  68  N. 
£.  930  (affirming  107  III.  App.  190),— holding  that  stock  dividends  declared  go 
to  remaindermen;  Gibbons  v.  Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup.  Ct. 
Rep.  1057;  ThcMnas  v.  Gregg,  78  Md.  545,  44  A.  S.  R.  310,  28  Atl.  565,--to  point 
that  new  shares  of  stock  representing  accumulated  'earnings  are  capital  not 
income;  Re  Rogers,  22  App.  Div.  428,  48  N.  Y.  Supp.  175,  holding  stock  dividends 
not  income  or  profits,  but  capital;  Greene  v.  Smith,  17  R.  I.  28,  19  Atl.  1081, 
holding  that  shares  of  capital  stock  in  corporation  whose  stock  is  at  premium, 
issued  at  par  to  stockholders,  are  not  incline  and  do  not  belong  to  life  tenant: 
Pritchitt  V.  Nashville  Trust  Co.  96  Tenn.  472,  33  L.R.A.  856,  36  S.  W.  1064, 
holding  life  tenant  entitled  to  stock  dividends  declared  from  net  earnings  made 
after  respective  rights  of  life  tenant  and  remaindermen  have  attached  to  corporate 
stock  bequeathed  to  them. 

Cited  in  reference  note  in  40  A.  S.  R.  197,  on  title  to  new  shares  of  stock  out 
of  surplus  earnings  as  to  life  tenant  or  remainderman. 

Cited  in  notes  in  99  A.  D.  765,  on  right  to  dividend  as  between  life  tenant 
and  remainderman;  54  A.  R.  267,  on  right  of  life  tenant  to  stock  dividends;  14 
A.  S.  R.  634,  on  mode  of  determining  rights  and  remedies  of  reversioners  and 
remaindermen;  116  A.  S.  R.  168,  on  respective  rights  of  life  tenants  and  re- 
maindermen in  dividends  declared  from  earnings  made  before  creation  of  trust; 
118  A.  8.  R.  168;  12  L.R.A.(N.S.)  795,— on  right  as  between  life  tenant  and  re- 
mainderman in  stock  dividends. 

51  AM.  REP.   400,  GREENE  v.  KEENE,    14  R.   I.   S88. 
Right  to  subject  choses  in  action  to  claims  of  creditors. 

Cited  in  Henderson  v.  Hall,  134  Ala.  455,  63  L.R.A.  673,  32  So.  840,  holdini* 
that  in  absence  of  statute  or  fraud  equity  cannot  subject  choses  in  action  of 
judgment  dd>tor  to  satisfaction  of  judgment;  Harper  v.  Clayton,  84  Md.  346, 
67  A.  S.  R.  407,  35  L.RJ^.  211,  35  Atl.  1083,  holding  that  equity  will  not  aid 
creditor  by  subjecting  widow's  unassigned  right  of  dower  to  payment  of  her 
debts;  Pettibone  v.  Toledo,  C.  &  St.  L.  R.  Co.  148  Mass.  411,  1  L.R.A.  787,  19 
N.  E.  337,  holding  that  bill  in  equity  will  not  lie  to  reach  and  apply  moneys 
subscribed  by  bondholder  in  payment  of  debt  duo  from  railroad  company  to 
erMiitor;  Maxon  v.  Gray,  14  E.  I.  641,  holding  that  courts  of  equity  have,  in 
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abeenee  of  statuioiy  provisions,  no  power  to  subject  widow's  right  of  dower  lie- 
fore  assignment  to  payment  of  her  judgment  debts;  Clapp  v.  Smith,  16  R.  I. 
717,  19  AtL  330,  holding  that  bill  in  equity  will  not  lie  to  subject  chose  in  action 
to  judgment  creditor's  claim  when  ehose  in  action  can,  for  anything  that  appears, 
be  reached  by  garnishment 

Cited  in  reference  notes  in  42  A«  8.  R.  200,  on  exemption  from  execution  uf 
pension  money  deposited  in  bank;  57  A.  S.  R.  414,  on  creditor's  bill  to  read) 
debtor's  chose  in  action;  60  A.  8.  R.  608,  on  what  property  may  be  reached  by 
creditor's  suit. 

Cited  in  notes  in  63  L.R.A.  686,  686,  on  equitable  remedy  to  subject  choses 
in  action  to  judgment  after  return  of  no  property  found;  63  L.R,A.  698,  on 
equitable  remedy  to  subject  unassigned  dower  to  judgment  after  return  of  as 
property  found. 

61  ABL  REP.  410,  OHAMBERS  t.  0HI7R0H»   14  R.  I.  S9S. 
Right  to  enforce  Illegal  contract. 

Cited  in  TeoU  ▼.  Nardolillo,  23  R.  L  87,  40  Atl.  489,  holding  thai  eqaifj  will 
retuse  to  lend  assistance  to  enf(Hxsement  of  illegal  oontraet  where  both  parties 
have  participated  in  the  illegality. 

Cited  in  note  in  32  A.  S.  R.  460,  on  sales  having  in  view  the  subsequent  vio- 
lation of  foreign  or  domestic  law. 

—  Contract  of  other  atate. 

Cited  in  Alexander  v.  Barker,  64  Kan.  396,  67  Pae.  829,  holding  contract  of 
agency  in  respect  to  Cherokee  lands  of  Indian  Territory,  which  is  to  be  performed 
there,  but  which  is  invalid  by  statute  law  of  Cher<^ee  Indians,  nooenforceaUe 
here. 

Cited  in  reference  note  in  66  A.  8.  R.  777,  on  enforoanent  of  eontraei  outside 
of  jurisdiction  where  made. 
E^nal  protection  of  laws. 

Cited  in  Brooks  v.  Tripp,  135  N.  C.  159,  47  8.  E.  401,  holding  act  levying  tsx 
upon  all  clams  and  oysters  shipped  out  of  county,  oonstituticmal;  Com.  t.  Csa- 
non,  30  Pa.  Cow  Ct.  637,  to  point  that  statutes  which  are  directed  against  non- 
residents but  not  against  citisens  of  other  states  are  constitutional  and  valid. 
Right  of  fishery. 

Cited  in  notes  in  39  L.R.A.  691,  on  constitutional  provisions  as  to  regulation 
of  fisheries;  60  L.R.A.  605,  on  construction  of  statutes  as  to  right  of  fisheiy. 

51  AM.  REP.  4 IS,  RIKER  v.  SPRAGUE  MFG.  CO.  14  R.  I.  40S. 
Negotiability  of  Instraments. 

Cited  in  reference  note  in  62  A.  S.  R.  701,  on  n^otiaMlity  of  notes. 

—  Uncertainty  as  to  time  of  payment. 

Cited  in  Union  Loan  A  T.  Co.  v.  Southern  California  Motor  Road  Co.  51  Fed. 
840,  holding  that  provision  in  bond  payable  at  fixed  date,  that  obligor  may,  at 
its  option,  redeem  same  before  maturity  at  any  date  when  semiannual  interest 
is  due,  does  not  render  bond  so  uncertain,  as  to  time  or  amount,  as  to  deprive 
it  of  its  negotiable  quality;  National  Salt  Co.  v.  Ingraham,  74  C.  C.  A.  479, 
143  Fed.  806,  holding  negotiability  of  certificates  of  indebtedness  of  corporation 
not  impaired  by  fact  that  by  their  terms  maker  may  pay  them  before  maturity: 
Chicago  R.  Equipment  Ca  v.  Merchants'  Nat  Bank,  136  U.  8.  268,  34  L.  ed. 
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349,  10  Sup.  Ct.  Rep.  999,  holding  negotiability  of  note  not  affected  by  fact  that 
it  might,  at  option  of  holder,  and  by  reason  of  maker's  default,  become  due  at 
date  earlier  than  that  fixed;  Commercial  Nat.  Bank  v.  Consumers'  Brewing  Co. 
16  App.  D.  C.  186«  holding  negotiability  of  promissory  note  not  impaired  by 
stipulation  that  maker  shall  have  right  to  curtail  principal  in  instalments  of 
not  less  than  certain  proportion  upon  recurring  interest  periods;  Bowie  v.  Hume, 
13  App.  D.  C.  286,  holding  that  memorandum  at  foot  of  promissory  note  re- 
garded as  part  of  note  and  making  it  payable  on  or  before  maturity  at  option 
of  makers,  does  not  affect  negotiability  of  note;  American  Nat.  Bank  v.  American 
Wood  Paper  Co.  19  R.  I.  149,  61  A.  S.  R.  746,  29  L.R.A.  103,  32  AU.  305,  hold- 
ing coupon  bonds,  with  reservation  of  privilege  of  paying  same  at  any  time  after 
five  years,  with  interest  at  six  per  centum  per  annum  payable  semiannually^ 
negotiable;  Leader  v.  Plante,  95  Me.  339,  85  A.  S.  R.  416,  50  Atl.  54,  holding 
promissory  note  whereby  one  for  value  received  promises  to  pay  to  person's 
order  "within  one  year  after  date"  definite  sum  with  interest,  negotiable. 

Cited  in  reference  note  in  53  A.  R.  22,  on  certainty  on  amount  in  n^potiable 
instrument. 

—  Uncertainty  as  to  amoiint. 

Cited  in  Hope  v.  Barker,  112  Mo.  338,  34  A.  S.  R.  387,  20  8.  W.  567,  holding 
that  words  "without  interest  thereon  if  paid  at  maturity,  if  not  paid  at  maturity 
to  bear  ten  per  cent  interest  from  date"  in  promissory  note  negotiable  by  its 
terms,  do  not  render  sum  to  be  paid  uncertain,  so  as  to  deprive  note  of  it* 
negotiable  character. 

51  AM.  REP.  41t,  FOLBT  t.  GREENE,    14  R.  I.   flS. 
Voidability  of  contract  induced  by  tbreat. 

Cited  in  Mills  v.  Swords  Lumber  Co.  63  Conn.  103,  26  Atl.  689,  holding  that 
equity  will  declare  void  contract  obtained  from  one  who  is  under  such  pressure 
as  to  be  deprived  of  free  agency;  James  v.  Steere,  16  R.  I.  367,  2  L.R.A.  164» 
16  Atl.  143,  holding  that  party  could  avoid  deed  of  trust  made,  when  sick  and 
nervously  excited,  under  advice  of  attorney  at  law,  which  was  given  to  force 
advantageous  agreement  of  separation  with  party's  wife. 

Cited  in  notes  in  7  L.RJL  652,  on  what  duress  is  sufficient  to  invalidate  con- 
tract; 8  L.R.A.  476,  on  relief  from  contract  obtained  by  fraud;  8  L.RJL  511, 
on  remedy  of  parties  in  pari  delicto;  12  L.R.A.  121»  on  validity  of  contracts  in 
violation  or  fraud  of  statute. 

—  Of  criminal  prosecntlon. 

Cited  in  Burton  v.  McMillan,  62  Fla.  469,  120  A.  S.  R.  220,  8  L.R.  V.(N.8.) 
091,  42  So.  849,  11  A.  &  E.  Ann.  Cas.  380,  holding  that  married  woman  can  set 
aside  deed  of  her  separate  property,  made  by  her  under  express  or  implied  threats 
of  prosecution  of  her  husband  for  crime  of  embezzlement;  Paige  v.  Hieronymous, 
192  111.  546,  61  N.  E.  832,  holding  that  equity  will  refuse  its  aid  to  both  parties, 
where  object  of  contract  was  to  prevent  or  stifle  prosecution  for  criminal  offense; 
Winfield  Nat.  Bank  v.  Crooo,  46  Kan.  620,  26  Pac.  939,  holding  sisrnature  to 
mortgage  obtained  by  threats  of  criminal  prosecution,  not  binding;  Meech  v. 
Lee,  82  Mich.  274,  46  N.  W.  383,  holding  mortgage  given  in  consummation  of 
eettlement,  object  of  which  Is  to  stifle  criminal  prosecution,  voidable  as  against 
public  policy;  Bryant  v.  Peck  &  W.  Co.  154  Mass.  460,  28  N.  E.  678,  holding 
that  person  induced  to  become  party  to  promissory  note  to  save  his  son  from 
prosecution  for  perjury,  is  entitled  to  equitable  relief;   Morse  v.  Woodworth, 
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755  Mam.  233,  20  N.  E.  525,  holding  contract  induced  by  threats  of  proeecut4on 
and  imprisonment  for  crime,  unenforceable;  Bell  v.  Campbell,  123  Mo.  1,  45  A- 
8.  R.  505,  25  S.  W.  359,  holding  mortgage  executed  by  woman  seventy  years^ 
of  age,  inexperienced  and  illiterate,  induced  by  threats  of  imprisonment  of  son- 
in-law,  will  be  set  aside;  Hargreaves  v.  Korcek,  44  Neb.  660,  62  N.  W.  1086, 
holding  mortgage  executed  by  wife  induced  by  threats  of  prosecution  and  im- 
mediate imprisonment  of  husband,  void;  Gorringe  v.  Reed,  23  Utah,  120,  90  A. 
S.  R.  692,  63  Pac.  902,  holding  that  in  relation  to  husband  and  wife  or  parent 
or  child  each  may  avoid  contract  induced  and  obtained  by  threats  of  imprison- 
ment of  the  other;  City  Nat.  Bank  v.  Kuswom,  88  Wis.  188,  43  A.  S.  R.  880, 
26  L.R.A.  48,  59  N.  W.  564,  holding  that  wife  may  avoid  her  note  made  under 
duress  of  threats  of  criminal  prosecution  of  her  husband. 

Cited  in  reference  note  in  47  A.  8.  R.  929,  on  validity  of  security  given  by^ 
mother  to  protect  son  from  criminal  prosecution. 

Cited  in  notes  in  26  L.R.A.  52,  on  relief  in  equity  against  contracts  procured 
by  threats  to  prosecute  relative;  26  LJlJk.  58,  on  contracts  procured  by  threats, 
to  prosecute  parent  or  child. 

51  AM.  REP.  42S,  KBUiT  t.  STATE,  76  AIjA.  21. 
Competency  of  Inunatiire  witness. 

Cited  in  McOutT  v.  State,  88  Ala.  147,  16  A.  8.  R.  25,  7  So.  35,  holding  girl 
seven  years  old  competent  witness  when  her  examination  shows  intelligent  com- 
prehension of  belief  that  falsehood  is  morally  wrong  and  that  it  will  be  severely 
punished  in  future;  Walker  v.  State,  134  Ala.  86,  32  8o.  703,  holding  child  ten 
years  of  age  competent  witness  when  she  testifies  that  she  goes  to  church  and 
believes  in  Gk>d  and  if  she  told  story  about  case  she  would  be  put  in  jail  and 
go  to  the  bad  man  when  she  died;  Gordon  v.  State,  147  Ala.  42,  41  So.  847, 
holding  child  twelve  years  of  age  competent  to  testify  although  she  did  not  under- 
stand question  whether  she  knew  nature  of  judicial  oath,  when  by  other  answers 
she  showed  sufficient  knowledge  of  obligation  of  oath;  Birmingham  R.  Light  k 
P.  Co.  V.  Wise,  149  Ala.  492,  42  So.  821,  holding  that  unless  it  clearly  appears 
thai  court's  discretion  was  improperly  used  in  permitting  witness  of  immature 
years  to  testify,  it  will  not  be  reviewed  on  appeal. 

Cited  in  notes  in  16  A.  S.  R.  31;  19  L.R.A.  610;  40  L.  ed.  U.  S.  246;  124  A. 
8.  R.  297, — on  rules  for  determining  competency  of  children  as  witnesses. 

61  AM.  REP.  494,  CRABTREE  t.  BAKER,   75  AliA.  91. 
Rights  and  liabilities  as  to  surface  water. 

Cited  in  Parris  v.  Dudley,  78  Ala.  124,  56  A.  R.  24,  holding  that  owner  of  higher 
ground  has  legal  and  natural  servitude  upon  lower  estate  by  which  he  is  en- 
titled to  have  discharged  all  surface  water  from  higher  upon  lower  estate;  Hall 
V.  Rising,  141  Ala.  431,  37  So.  586,  holding  party  not  liable  to  another  for  injury 
to  latter's  property  caused  by  overflowing  of  water  as  consequence  of  former 
filling  in  his  lot  by  direction  of  city;  Rychlidci  v.  St.  Louis,  98  Mo.  497,  14  A. 
S.  R.  651,  4  L.R.A.  594,  11  S.  W.  1001,  holding  thai  city  has  no  right  to  dis- 
charge accumulated  surface  water  in  body  upon  adjacent  lands. 

Cited  in  notes  in  3  A.  S.  R.  788,  on  upper  landowner's  easement  of  drainage^, 
3  A.  8.  R.  789,  on  right  to  augment  servitude  of  lower  land  as  to  drains^  by 
acts  of  industry;  85  A.  S.  R.  720,  723,  on  right  to  diminish  or  impede  flow  of 
surf  see  water  onto  one's  own  land;  85  A.  8.  R.  730,  732,  on  right  to  accelerate 
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or  increase  flow  of  surface  water  over  another's  land  in  large  quantities;  10 
IaR.A.(N.S.)  169,  on  right  to  hasten  flow  of  surface  water  along  natural  drain 
ways;  20  L.R.A.(N.S.)  157,  on  obstruction  of  surface  water  in  city;  21  L.R.A. 
606,  on  right  to  drain  ponds;  41  L.  ed.  U.  S.  838,  on  drainage  of  surface  water. 

—  Obstruction  of  flow  by  railroad  company. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Prouty,  149  Ala.  71,  43  So.  352,  holding  that 
railroad  company  has  no  right  to  obstruct  natural  flow  of  surface  water  by  its 
embankments  to  injury  of  higher  landowner;  Savannah,  A.  &  M.  R.  Co.  v.  Bu- 
ford,  106  Ala.  303,  17  So.  395;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Johnson,  25  Okla. 
760,  27  L.R.A.(N.S.)  879,  107  Pac.  662;  Central  R.  Co.  v.  Windham,  126  Ala. 
552,  28  So.  392, — ^holding  railroad  company  liable  for  overflow  of  surface  water 
upon  lands  of  another  resulting  from  construction  of  its  road  bed. 
Rights  and  liabilities  of  riparian  owners. 

Cited  in  Drake  v.  Lady  Ensley  Coal,  Iron  &  R.  Co.  102  Ala.  501,  48  A.  S.  R. 
77,  24  L.R.A.  64,  14  So.  749,  holding  that  action  lies  against  upper  riparian 
owner  in  favor  of  lower  riparian  owner  for  point  ion  of  stream. 

—  Rights  acquired  by  adverse  user. 

Cited  in  Alabama  Consol.  Coal  &  I.  Co.  v.  Turner,  145  Ala.  639,  117  A.  S.  R. 
61,  39  So.  603,  holding  that  exclusive  use  of  waters  in  stream  by  riparian  owner 
for  more  than  ten  years  raises  presumption  of  title  as  against  right  in  any 
other  person,  which  might  have  been,  but  was  not  asserted. 
Right  to  abate  continning  nnisance  by  injunction. 

Cited  in  Nixon  v.  Boiling,  145  Ala.  277,  40  So.  210,  holding  that  court  of 
equity  has  jurisdiction  to  abate  continuing  nuisance  by  injunction. 

When  flnal  decree  In  equity  will  not  be  reversed. 

Cited  in  Pence  ▼.  Carney,  58  W.  Va.  296,  112  A.  S.  R.  963,  6  L.R.A.(N.S.> 
266,  52  8.  E.  702,  holding  that  flnal  decree  in  equity  will  not  be  reversed  at 
instance  of  plaintiffs  because  of  rule  pending  and  undetermined  against  defend' 
ants  for  violating  temporary  injunction  when  hearing  of  rule  had  been  continued 
by  eonaent  of  both  parties  and  final  hearing  was  on  motion  of  plaintiffs  to  per- 
petuate injunction. 

51   AM.  REP.   42f,  BBNEDICT  T.  RENFRO,    76  AIjA.    t%U 
Validity  of  sale  by  InsolTcnt  debtor. 

Cited  in  Woodall  ▼.  Kelly,  85  Ala.  368,  7  A.  8.  R.  57,  5  So.  164,  holding  eon- 
veyance  by  insolvent  father  to  son,  in  consideration  of  future  support  and  main- 
tenance, fraudulent  and  void  as  against  existing  creditors  of  grantor;  Rankin 
V.  Vandiver,  78  Ala.  562;  Jackson  v.  Citizens'  Bank  &  Trust  Co.  53  Fla.  265, 
44  So.  516, — ^holding  that  sale  of  goods  by  insolvent  debtor  to  creditor,  at  fair 
and  reasonable  valuation  in  absolute  pa3rment  and  satisfaction  of  bona  fide 
debt,  no  interest  or  benefit  being  reserved  to  himself,  is  not  fraudulent  as  against 
his  other  creditors;  Shelby  v.  Ziegler,  22  Okla.  799,  98  Pac.  989,  holding  that 
deed  by  insolvent  in  consideration  of  promise  of  support  for  life  is  fraudulent 
and  void  as  to  grantor's  creditors. 

Distinguished  in  Zent  v.  Oilson,  52  Wash.  319,  100  Pac.  739,  holding  that 
debtor  in  failing  circumstances  can  prefer  creditor  by  mortgaging  all  his  prop- 
erty to  exclusion  of  other  creditors. 
Validity  of  chattel  mortgage. 

Cited  in  Jefferson  County  Sav.  Bank  t.  Ehom,  84  Ala.  529,  4  So.  386;  First 
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Nat.  Bank  v.  Smith,  93  AU.  97,  9  So.  548;  Howell  t.  Garden,  99  Ala.  100,  10 
So.  640;  O'Neil  v.  Birmingham  Brew.  Co.  101  Ala.  383,  13  So.  576;  Christian 
k  C.  Grocery  Co.  ▼.  Michael,  121  Ala.  84,  77  A.  S.  R.  30,  25  So.  571,— holding 
that  benefit  reserved  to  mortgagor  avoids  mortgage  as  to  creditors;  Goetter  v. 
Smith,  104  Ala.  481,  16  So.  534,  to  point  that  benefit  reserved  to  mortgagor 
avoids  mortgage  as  to  creditors. 

Cited  in  note  in  18  L.R.A.  609,  on  effect  upon  validity  of  mortgage  of  merchaa- 
dise  of  extraneous  agreement. 
—  Retention  of  possession  by  mortgagor. 

Cited  in  Sandlin  v.  Anderson,  76  Ala.  403,  holding  that  retention  of  possession 
by  mortgagor  of  personal  property  becomes  badge  of  fraud  only  when  prolonged 
for  unreasonable  time  after  law-day;  Roswald  v.  J.  T.  Imbs  k  Co.  78  Ala.  311, 
holding  mortgage  whereby  mortgagor  is  permitted  to  retain  possession  of  prop- 
erty, with  implied  power  of  sale,  fraudulent  as  against  creditors;  Owens  v. 
Hobbie,  82  Ala.  466,  3. So.  145,  holding  mortgage,  with  reservation  of  posses- 
sion to  mortgagor,  and  power  to  sell  until  default,  fraudulent  and  void  as  to 
creditors;  Murray  v.  McNealy,  86  Ala.  234,  11  A.  S.  R.  33,  5  So.  565,  holding 
mortgage  of  stock  of  goods,  authorizing  mortgagor  to  retain  possession  and  sell 
for  benefit  of  mortgagee,  not  fraudulent  on  its  face;  McDermott  v.  Ebom,  90 
Ala.  258,  7  So.  751,  holding  conveyance  of  stock  of  goods,  absolute  in  form, 
but  intended  as  mortgage,  with  retention  of  possession  and  use  by  mortgagor, 
fraudulent  and  void  as  to  creditors;  Roden  v.  Norton,  128  Ala.  120,  29  So. 
637,  holding  mortgage,  whereby  mortgagor  retains  mortgaged  property  for  his 
own  benefit,  fraudulent  and  void  as  to  creditors  of  mortgagor;  Cross  v.  Berry, 
132  Ala.  92,  31  So.  36,  holding  mortgage  where  by  mortgagor  was  permitted 
to  retain  possession  of  mortgaged  property  without  accounting  to  mortgagee 
fraudulent  and  void  as  to  creditors  of  mortgagor. 

Cited  in  reference  note  in  6  A.  8.  R.  34,  on  validity  as  to  subsequent  attach- 
ing creditors  of  chattel  mortgage  authorising  mortgagor  to  obtain  posaession  of 
property. 

Cited  in  notes  in  18  L.R.A.  606,  on  effect  upon  validity  of  mortgage  of  merchan- 
dise of  stipulation  giving  possession  with  power  of  sale  simply;  18  LJLA.  612, 
on  analysis  of  law  as  to  validity  of  mortgage  of  merchandise  giving  mortgagor 
possession  with  power  of  sale. 

Distinguished  in  Pugh  v.  Harwell,  108  Ala.  486,  18  So.  535,  holding  mortgage 
executed  by  insolvent  grantor  on  farm  supplies  which  gives  mortgagor  right 
to  consume  property  covered  thereby  in  making  and  gathering  crops,  does  not 
reserve  such  benefit  to  grantor  as  will  make  mortgage  fraudulent  and  void  as  to 
his  other  creditors. 
Bffect  of  retention  of  benefit  to  grantor  generally  as  ugainst  creditors. 

Cited  in  Tompkins  ▼.  Levy,  87  Ala.  263,  IS  A.  8.  R.  31,  6  So.  346,  holding 
policy  of  insurance  taken  out  by  husband  on  his  own  life  in  favor  of  wife  with 
reservation  of  benefit  to  himself,  fraudulent  as  against  creditors. 

61  AM.  R£P.  436,  DAUGHERTT  T.  AMERICAN  I7NION  TEIiEG.  CO. 

76  AliA.  168. 
Measure  of  drnmages  for  breach  of  contract. 

ated  in  Western  U.  Teleg.  Co.  ▼.  Way,  83  Ala.  542,  4  So.  844,  holding  that 
recoverable  damages  for  breach  of  executory  contract  arc  such  as  would  naturally, 
generally  and  proximately  result  from  breach  according  to  usual  course  of  thiags 
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whether  actually  contemplated  by  parties  or  not;  Alabama  Iron  Works  v.  Hurley* 
86  Ala.  217,  5  So.  41 8,  holding  that  in  action  for  breach  of  contract  for  manu- 
facture of  machine  to  be  used  for  agricultural  purposes  manufacturer  being  in- 
formed by  plaintiff  that  they  were  intended  for  sale  in  Louisiana,  plaintiff  may 
prove  market  price  of  machines  in  Louisiana,  as  element  of  damages;  Burton  v. 
Henry,  90  Ala.  281,  7  So.  925,  holding  compensation  for  being  deprived  of  posses- 
sion of  parcel  of  land,  as  special  damages  unrecoverable  for  breach  of  contract; 
First  Nat  Bank  v.  First  Nat.  Bank,  116  Ala.  520,  22  So.  976,  to  point  that 
damages  recoverable  for  breach  of  contract  must  be  natural  and  proximate  con- 
sequences of  breach;  Baxley  v.  Tallassee  &  M.  R.  Co.  128  Ala.  183,  29  So.  451, 
holding  that  measure  of  damages  for  breach  of  contract  to  furnish  cars  is  profit 
party  would  have  made  had  railroad  company  performed  its  part  of  contract; 
Swift  V.  Eastern  Warehouse  Co.  86  Ala.  294,  5  So.  505,  holding  damages  resulting 
not  naturally,  from  some  outside,  exceptional  fact  or  circumstance,  not  recover- 
able against  warehouseman  for  delay  in  shipping  cotton;  Reed  Liunber  Co.  v. 
Lewis,  94  Ala.  626,  10  So.  333,  holding  speculative  damages  for  breach  of  contract 
to  deliver  machinery  imrecoverable;  Bell  v.  Reynolds,  78  Ala.  511,  56  A.  R.  52, 
holding  profits  sustained  as  natural  consequence  of  breach  of  contract  to  deliver 
goods  sold,  recoverable  as  part  of  damages,  when  not  objectionable  on  ground  of 
remoteness  or  uncertainty;  Dickerson  v.  Finley,  158  Ala.  149,  48  So.  548,  holding 
that  party  cannot  be  held  liable  for  special  damages  because  of  breach  of  con- 
tract unlMs  he  had  notice  of  special  circumstances  when  contract  was  made. 

Cited  in  note  in  2  L.R.A.  766,  on  rate  of  damages  on  breach  of  contract 
— F6r  failure  to  deliver  telegram. 

Cited  in  Kennon  v.  Western  U.  Teleg.  Co.  92  Ala.  399,  9  So.  200,  holding  price 
paid  for  sending  recoverable  as  damages  for  failure  to  deliver  telegraphic  mes- 
sage within  reasonable  time,  although  no  special  damages  are  sufficiently  averred 
or  proved;  Western  U.  Teleg.  Co.  v.  Northcutt,  158  Ala.  539,  132  A.  S.  R.  38, 
48  So.  553,  holding  that  because  peculiar  duties  of  telegraph  company,  it  is 
liable  for  damages  caused  by  delay  even  though  message  is  in  cipher;  Guilford 
V.  Western  U.  Teleg.  Co.  163  Ala.  1,  50  So.  112,  holding  that  unless  special  cir- 
•umstances  collateral  to  contract  is  communicated  to  telegraph  company  they 
cannot  be  made  basis  of  special  damages  for  nondelivery  of  telegram;  Bierhaus 
V.  Western  U.  Tel^.  Co.  8  Ind.  App.  246,  34  N.  E.  581,  holding  that  if  telegraphic 
message  show  that  it  relates  to  commercial  or  legal  transaction  of  value,  it  is 
sufficient  to  appraise  company  of  its  character  and,  for  failure  to  use  due  diligence 
it  must  respond  in  all  special  proximate  damages;  Postal  Teleg.  Cable  Co.  v. 
Louisville  Cotton  Oil  Co.  136  Ky.  843,  122  S.  W.  852,  holding  thai  only  price 
paid  for  sending  cipher  message  can  be  recovered  from  company  where  company 
had  no  notice  of  importance  of  message;  Alexander  v.  Western  U.  Teleg.  Co. 
66  Miss.  161,  14  A.  S.  R.  556,  3  L.R.A.  71,  6  So.  397,  holding  parties  entitled, 
on  failure  of  telegraph  company  to  deliver  message,  to  difference  between  price  at 
which  lot  was  offered  to  them  and  its  market  value  at  time  when  message  should 
have  been  delivered;  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  133,  on 
measure  of  damages  for  failure  of  telegraph  company  to  deliver  message;  Western 
U.  Teleg.  Co.  v.  Sheffield,  71  Tex.  570,  10  A.  S.  R.  790, 10  S.  W.  752,  holding  that 
where  party  fails  to  collect  notes  on  failure  of  telegraph  company  to  deliver 
message  measure  of  damages  would  be  cost  of  message,  value  of  notes  at  time  and 
eight  per  cent  interest  until  day  of  trial;  Western  U.  Teleg.  Co.  v.  Hyer,  22  Fla. 
637,  1  A.  8.  R.  222,  1  So.  120,  holding  telegraph  company  liable  for  damage  re- 
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suiting  naturally  and  in  uaual  course  of  business  from  it  failure  to  deliver  dis- 
patch correctly  and  promptly  without  requiring  sender  to  disclose  its  importance 
to  company  or  its  agent;  American  U.  Teleg.  Co.  v.  Daughtery,  89  Ala.  191 , 
7  So.  660,  holding  telegraphic  company  liable  for  damages  naturally  and  proxi- 
mately resulting  from  failure  or  delay  in  transmission  of  cipher  message;  West- 
em  U.  Teleg.  Co.  v.  WUson,  82  Fla.  527,  37  A.  S.  R.  125,  22  LJLA.  434,  14  So. 
1,  holding  telegraph  company  liable  only  for  nominal  damages  for  its  breach  of 
contract  to  transmit  unexplained  cipher  message. 

Cited  in  reference  note  in  10  A.  S.  R.  786,  on  knowledge  of  importance  of  tele- 
graph message  as  affecting  question  of  damages. 

Cited  in  note  in  38  L.  ed.  U.  S.  886,  on  measure  of  damages  against  telegraph 
company  for  error  in  sending  or  for  nondeliTery  of  message. 
Necessity  for  keeping  down  damages. 

Cited  in  Fererro  v.  Western  U.  Teleg.  Co.  9  App.  D.  C.  465,  35  L.R.A.  548^ 
holding  that  party  injured  by  alteration  of  message  in  transmission  must  exercise 
ordinary  care  to  prevent  injury  and  increase  of  damages. 
Ijiabllity  for  breach  of  contract. 

Cited  in  Lehman  v.  Pritchett,  84  Ala.  512,  4  So.  601,  holding  commission  mer- 
chants and  warehouseman  having  possession  of  cotton  ordered  to  be   sold  by 
principal  not  liable  for  its  subsequent  destruction  by  fire,  without  negligence  on 
their  part,  although  they  failed  to  sell  within  reasonable  time. 
—  For  failure  to  deliver  telegram. 

Cited  in  Western  U.  Tel^.  Co.  v.  Adair,  115  Ala.  441,  22  So.  73,  holding  that 
sendee  of  telegram  cannot  maintain  action  against  telegraph  company  for  negli- 
gence in  transmitting  it,  without  proving  that  he  was  party  to  contract  for 
sending  and  delivery  of  message;  Western  U.  Teleg.  Co.  v.  Allgood,  125  Ala.  712, 
27  So.  1024,  on  right  to  recover  against  telegraph  company  damages  for  delay  in 
delivering  message;  Brooks  v.  Western  U.  Teleg.  Co.  26  Utah,  147,  72  Pac.  499, 
holding  telegraph  company  liable  for  failure  to  transmit  messages  sufficient  to 
put  company  on  inquiry  as  to  their  importance. 

Cited  in  reference  note  in  37  A.  S.  R.  134,  on  liability  of  telegraph  company 
with  regard  to  cipher  messages. 

Cited  in  notes  in  71  A.  D.  472,  on  validity  of  condition  as  to  cipher  or  obscure 
messages;  81  A.  D.  615,  on  telegraph  company's  liability  for  n^ligently  failing 
to  send  or  deliver  message;  46  A.  R.  731,  on  telegraph  company's  liability  for 
delay  in  transmitting  messages;  10  L.R.A.  516,  on  telegraph  company's  liability 
for  failure  to  transmit  message;  12  L.RJL(N.S.)  749,  on  contingencies  in  possible 
action  of  sendee  or  of  some  third  person,  as  affecting  liability  for  failure  properly 
to  transmit  and  deliver  a  telegram;  30  L.R.A.(N.S.)  1121,  on  right  of  addressee 
of  telegram  to  sue  for  delay  in  delivery. 
Right  of  principal  to  sue  for  breach  of  contract  made  by  agent. 

Cited  in  Lucas  v.  Southern  R.  Co.  122  Ala.  529,  25  So.  219,  holding  that  princi- 
pal may  sue  for  breach  of  contract  of  affreightment  made  by  agent,  wi^  common 
carrier  where  agent  discloses  to  carrier  name  of  principal  for  whom  he  was 
acting;  Western  U.  Teleg.  Co.  v.  Wilson,  93  Ala.  32,  30  A.  S.  R.  23,  9  So.  414, 
holding  that  person  to  whom  telegram  is  addressed  may  maintain  action,  for 
failure  to  forward  and  deliver  it  promptly,  on  averment  and  proof  that  sender 
acted  aa  his  agent  in  sending  it  and  that  telegraph  company  knew  that  fact. 

Cited  in  note  in  64  L.R.A.  614,  on  principal  and  agent  and  parties  claiming 
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title  therefrom  as  real  parties  in  interest  within  meaning  of  statutes  defining 
parties  hy  whom  action  must  be  brought. 

Disapproved  in  Manker  v.  Western  U.  Teleg.  Co.  137  Ala.  202,  34  So.  839, 
holding  that  when  agent  for  benefit  of  principal  makes  contract  with  telegraph 
company  for  sending  message,  principal  can  maintain  action  in  his  own  name 
on  contract,  although  his  name  was  not  disclosed  in  making  contract. 
Demurrer  as  mode  of  testing  extent  of  recovery. 

Cited  in  Trammell  t.  Chambers  County,  03  Ala.  388,  0  So.  815,  holding  that 
extent  of  recovery  for  unwarranted  breach  of  contract  cannot  be  tested  by  de- 
murrer to  complaint,  but  arises  on  evidence,  and  instructions  to  jury;  Borden 
V.  Western  U.  Teleg.  Co.  32  Fla.  394,  13  So.  876,  holding  that  where  anything 
is  l^ally  recoverable  in  suit,  demurrer  is  not  way  to  test  extent  of  recovery. 
Striking  out  of  pleading  or  part  thereof. 

Cited  in  Wefel  v.  Stillman,  151  Ala.  249,  44  So.  203,  to  point  that  formal  plea 
of  general  issue  may  be  striken,  on  motion  directed  to  it  alone,  as  unnecessary, 
because  there  was  another  plea  of  general  issue. 

—  Where  special  damages  claimed  are  not  recoverable. 

Cited  in  Vandiver  v.  Waller,  143  Ala.  411,  39  So.  136,  to  point  that  damages 
which  are  alleged  in  complaint,  but  which  are  not  recoverable  and  irrelevant 
averments,  may  be  properly  striken  from  complaint  on  motion;  Byrne  Mill  Co. 
v.  Robertson,  149  Ala.  273,  42  So.  1008,  holding  that  motion  to  strike  from  com- 
plaint i|i  action  on  contract,  that  portion  relating  to  speculative  damages  was 
proper  method  of  reaching  objectionable  matter;  Alabama  G.  S.  R.  Co.  v.  Tapia, 
94  Ala.  226,  10  So.  236;  Western  U.  Teleg.  Co.  v.  Westmoreland,  150  Ala.  654, 
43  So.  790;  Western  U.  Teleg.  Co.  v.  Garthright,  151  Ala.  413,  44  So.  212,— 
holding  that  when  complaint  makes  out  cause  of  action  for  recovery  of  any  dam- 
MgeSf  but  combines  in  addition  thereto  claim  for  nonrecoverabia  damages,  proper 
way  to  rid  it  of  improper  claim  is,  not  by  demurrer,  but  by  motion  to  strike,  ob- 
jection to  evidence  or  special  instructions  to  jury. 
Remedy  for  defect  in  complaint. 

Cited  in  Marx  v.  Miller,  134  Ala.  347,  32  So.  765,  to  point  that  party  should 
have  taken  advantage  of  supposed  defect  in  complaint  by  objection  to  evidence 
•offered  in  support  of  allegations  contained  in  it  or  by  charge. 
Proximate  cause  of  Injury. 

Cited  in  Western  R.  Co.  ▼.  Mutch,  97  Ala.  194,  38  A.  S.  R.  179,  21  L.R.A.  316, 
11  So.  894,  holding  rate  of  speed  of  train  moving  faster  than  was  prescribed 
by  ordinance  not  proximate  cause  of  injury  to  trespasser  in  attempt  to  get  on 
board  such  moving  train  within  limits  of  city. 
Admissibility  of  telegram  in  evidence. 

Distinguished  in  Collins  v.  Western  U.  Teleg.  Co.  145  Ala.  412,  41  So.  160,  8 
A.  &  £.  Ann.  Cas.  268,  holding  message  delivered  admissible  in  evidence  in  ac- 
tion for  failure  to  promptly  deliver  telegram,  although  plaintiff  had  not  given 
notice  to  defendant  to  produce  origrinal  message  or  produced  or  accounted  for  its 
4U>sence. 

51  AM.  REP.  446,  WARREN  t.  WAGNER,   75  ALA.   188. 
'What  is  a  lease. 

Cited  in  Shakespeare  ▼.  Alba,  76  Ala.  351;  Chandlef  ▼.  Jost,  81  Ala.  411,  2 
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So.  82;  Finch  v.  Smith.  146  Ala.  644,  41  So.  819,  9  A.  &  K  Ann.  Cas.  1026,— 
holding  that  a  lease  is  a  sale  of  a  certain  interest  in  land. 
Construction  of  coyenant  to  repair. 

Cited  in  Wattles  v.  South  Omaha  Ice  k  Coal  Co.  50  Neb.  251,  61  A.  S.  R.  554, 
36  L.R.A.  424,  69  N.  W.  785,  holding  tbat  express  agreement  of  lessee  to  surrender 
possession  of  premises  in  as  good  condition  as  when  received  does  not  Include 
covenant  to  rebuild  buildings  destroyed  without  his  fault;  Meriwether  y.  Lowndes 
County,  89  Ala.  362,  7  So.  198,  holding  builder  under  bond  for  keeping  bridge  in 
repair  liable  to  rebuild  if  washed  away;  Mitchell  v.  Hancock  Coimty,  91  Misc. 
414,  124  A.  8.  R.  706,  15  L.ILA.(N.8.)  833,  45  So.  571,  holding  that  bond  con- 
ditional for  repairing  county  bridge  ''if  removed  from  any  cause,  fire  excepted" 
within  designated  time,  binds  obligors  to  rebuild,  although  bridge  was  destroyed 
within  time  by  unprecedented  flood;  Hanchett  v.  O'Reilly,  76  N.  J.  L.  212,  6& 
Atl.  1066,  holding  that  express  covenant  of  landlord  to  repair  premises  in  case 
they  are  injured  by  elements,  includes  injuries  resulting  from  gradual  decay. 

Cited  in  reference  note  in  2  A.  8.  R.  368,  on  liability  of  lessee  for  restoration 
of  premises  destroyed  by  fire. 

Cited  in  notes  in  95  A.  D.  122,  on  tenant's  covenants  to  repair;  61  A.  S.  R.  567, 
on  tenant's  duty  to  rebuild  on  destruction  of  leased  property;  22  L.ILA.  615,. 
on  liability  of  tenant  to  rebuild  on  destruction  of  leased  building;  64  L.R.A.  650, 
on  extent  of  tenant's  implied  obligation  to  leave  premises  in  good  condition; 
64  L.R.A.  652,  on  implied  obligation  of  tenant  to  leave  premises  in  good  condi- 
tion in  case  of  damage  by  fire  and  accident;  64  L.RJL  660,  on  tenant's  duty  to 
leave  premises  in  good  condition  under  express  covenants  as  to  fire  or  unavoidable 
accident;  9  £.  R.  C.  473,  on  duty  of  tenant  to  repair  premises;  53  L.R.A.  676, 
on  what  constitutes  damages  "by  the  elements"  as  applied  to  covenants  in  leases. 
Liability  for  rent  —  After  partial  eyiction. 

Cited  in  Crossthwaite  v.  Caldwell,  106  Ala.  296,  18  So.  47,  holding  that  on 
landlord's  dispossession  of  tenant  of  part  of  premises,  rent  is  discharged  only 
pro  tanto. 

Cited  in  notes  in  38  A.  8.  R.  491,  on  effect  of  partial  eviction  by  lessor;  17 
L.RJk.  275,  on  effect  of  partial  evicticm  on  partial  liability  for  rent;  15  £.  R.  CL 
810,  on  reduction  of  rent  in  case  of  partial  eviction  by  title  paramount. 

—  After  constrnctiye  eylction. 

Cited  in  Lester  v.  Griffin,  67  Misc.  628,  108  N.  Y.  Supp.  580,  holding  that 
where  landlord  breaks  into  tenant's  apartments,  changes  lock  and  retains  key, 
tenant  who  removed  forthwith,  is  not  liable  for  rent  not  yet  due,  though  he  made 
no  demand  for  possession;  Barrett  v.  Boddie,  158  111.  479,  49  A.  S.  R.  172,  42 
N.  E.  143,  holding  that  with  retention  of  possession  after  constructive  eviction 
liability  for  rent  exists,  according  to  terms  of  lease,  during  occupancy  thereunder. 

—  After  destruction  of  premises. 

Cited  in  Taylor  v.  Hart,  73  Miss.  22,  30  L.R.A.  716,  18  So.  646,  holding  thai 
at  common  law  lessee  of  land  was  not  entitled  to  abatement  of  rent  in  case  de- 
struction of  buildings  thereon  was  occasioned  by  accidental  fire. 

Cited  in  notes  in  61  A.  8.  R.  568,  on  tenant's  liability  for  rent  on  destruction  of 
leased  building;  22  LJLA.  614,  on  continuance  of  rent  for  building  after  its- 
destruction. 

Kffect  of  retention  of  possession  after  constrnctiye  eyiction. 
ated  in  Leiferman  y.  Osten,  167  lU.  93,  39  L.ILA.  166,  47  N.  K  203,  hol^Ung: 
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that  tenant  who  retains  possession  of  leased  premises  after  constructive  eyiction^ 
thereby  waives  his  right  to  abandon  premises. 
What  constitiites  an  eTiction. 

Cited  in  Cook  v.  Anderson,  85  Ala.  99,  4  So.  713,  holding  entry  of  lessor,  for 
purpose  of  making  repairs,  not  an  eviction. 

Cited  in  notes  in  38  A.  S.  R.  486,  as  to  what  acts  of  lessor  constitute  eviction; 
38  A.  S.  R.  487,  on  lessor's  acts  of  ownership  regarding  leased  premises  as  show- 
ing intent  to  evict. 
—  Surrender  of  possession  as  essential. 

Cited  in  Anderson  v.  Winton,  136  Ala.  422,  34  So.  962,  holding  that  nothing 
less  than  entire  abandonment  or  surrender  will  operate  dissolution  of  tenancy 
and  sufipension  or  discharge  of  whole  rent;  Keating  v.  Springer,  146  111.  481,  37 
A.  8.  R.  175,  22  L.R.A.  544,  34  N.  E.  805,  holding  that  there  cannot  be  construo- 
tive  eviction  without  surrender  of  possession. 
Right  to  lease  wife's  separate  estate. 

C  ited  in  Dority  v.  Dority,  96  Tex.  215,  60  L.R.A.  941,  71  S.  W.  950,  holding 
that  statutes,  enabling  husband  and  wife  to  convey  wife's  separate  property,  ap- 
ply to  leases  of  it. 
Ck>nversion  of  wife's  statutory  Into  equitable  estate. 

Cited  in  Loeb  v.  McCullough,  78  Ala.  633,  holding  that  husband  and  wife  cannot 
by  any  contract  or  transaction  between  them,  convert  wife's  statutory  estate  into 
equitable  estate,  with  power  in  her  to  change  it. 
Sxcluslon  of  illegal  testimony. 

Cited  in  Toliver  v.  State,  94  Ala.  Ill,  10  So.  428,  holding  that  court  may 
exclude  illegal  testimony  at  any  stage  of  trial;  Lailin  v.  Shackleford,  39  C.  C.  A. 
102,  93  Fed.  372,  holding  that  all  of  relevant  and  irrelevant  evidence  offered  as 
whole  may  be  rejected  by  court. 
Affect  of  general  objection  to  evidence  part  of  which  is  legal. 

Cited  in  Richmond  &  D.  R.  Co.  v.  Jones,  92  Ala.  218,  9  So.  276,  holding  that 
objections  to  evidence  which  do  not  particularize  or  define  grounds  of  objection 
may  be  overruled;  Fonville  v.  State,  91  Ala.  39,  8  So.  688,  holding  that  general 
objection  to  evidence  part  of  which  is  admissible,  and  part  objectionable,  may  be 
overruled;  Giddens  v.  Boiling,  92  Ala.  586,  9  So.  274,  holding  that  objection  to 
mass  of  evidence,  part  of  which  is  legal,  may  be  overruled. 
Dying  declarations  as  evidence. 

Cited  in  Kirby  v.  State,  89  Ala.  63,  8  So.  110,  holding  dying  declarations,  when 
offered  as  whole,  some  of  them  not  relating  to  identity  of  criminal  nor  to  facts 
and  circumstances  of  killing,  inadmissible. 
Proof  of  agency* 

Cited  in  Garden  v.  Holley,  157  Ala.  652,  47  So.  716,  holding  that  agency  of 
person  may  be  shown  by  circumstances  indicating  that  relation. 
Duty  of  Jury  to  determine  authority  of  agent. 

Cited  in  Robinson  k  Co.  v.  Greene,  148  Ala.  434,  43  So.  797,  holding  question 
of  authority  of  agent  determinable  by  jury. 

51  AM.  REP.  454,  GARDNER  Y.  MOORE,  75  AliA.  S94. 
Reformation  of  instrument. 

Cited  in  Herring  v.  fitts,  43  Fla.  54,  99  A.  S*  R.  108,  30  So.  804;  Silliman  t. 
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Taylor,  35  Tex-  Civ.  App.  490,  80  S.  W.  651,-^olding  that  equity  wiU  correct 
mutual  mistake;  Cox  v.  Holcomb,  87  Ala.  589,  13  A.  S.  R.  79,  6  So.  309,  holding 
that  conveyance  of  homestead  by  husband  and  wife,  with  defective  acknowledg- 
ment will  not  be  reformed  in  equity,  on  ground  that  examination  and  adcnowledg- 
ment  of  wife  were  properly  made,  but  were  not  shown  by  officer's  certificate  from 
ignorance  or  mistake  on  his  part;  Alabama  Midland  R.  Co.  v.  Brown,  98  Ala. 
647,  13  So.  70,  on  purpose  intended  and  effect  of  remedy  by  reformation  of  deed. 

Cited  in  reference  notes  in  5  A.  S.  R.  531,  on  reforming  deed  of  married  woman; 
13  A.  S.  R.  83,  as  to  what  mistakes  in  married  women's  deeds  and  acknowledg- 
ments can  be  corrected  in  equity;  65  A.  S.  R.  513,  on  relief  in  equity  against 
mistake,  accident,  and  fraud. 

Cited  in  notes  in  77  A.  S.  R.  804,  on  reformation  of  deed  or  encumbrance  as 
against  homestead  claimants;   28  L.R.A.(N.S.)    873,  on  relief  from  mistake  of 
law  as  to  effect  of  instrument. 
-—Mistake  In  description. 

Cited  in  Parker  v.  Parker,  88  Ala.  362,  16  A.  8.  R.  52,  6  So.  740,  holding  that 
•equity  will  reform  conveyance  by  husband  and  wife,  on  ground  of  mistake  in  des- 
cription of  land;  Witherington  v.  Mason,  86  Ala.  345,  11  A.  S.  R.  41,  5  So.  67^, 
holding  that  mortgage  of  homestead,  executed  and  acknowledged  by  husband  and 
wife  in  conformity  with  statutory  requirements  may  be  reformed  in  equity  on 
proof  of  mistake  in  one  of  subdivisions  of  land,  if  quantity  of  land  conveyed  is 
not  thereby  increased;  Brown  v.  Williams,  87  Ala.  353,  6  So.  Ill,  holding  that 
court  ordering  sale  has  authority  to  correct  mistake  in  description  of  lands 
sold  under  probate  decree;  Tillis  v.  Smith,  108  Ala.  264,  19  So.  374,  holding  that 
reformation  may  be  had  of  conveyance  designed  to  pass  husband's  exempt  home- 
stead, which  by  mistake  fails  correctly  to  describe  it,  provided  instrument  is  ex- 
ecuted and  acknowledged  by  him  and  wife,  in  conformity  with  statute;  Reddidc 
V.  Long,  124  Ala.  260,  27  So.  402,  holding  that  jurisdiction  of  equity  to  correct 
deeds  in  matter  of  description  of  property  intended  to  be  conveyed,  is  not  con- 
fined to  conveyance  following  upon  contract;  Avery  v.  Hunton  Bros.  29  Tex. 
Civ.  App.  353,  50  S.  W.  210,  holding  that  equity  will  correct  misdescription  of 
lands  in  married  woman's  deed. 
Neoeasltj  for  husband's  Joinder  In  wife's  deed. 

Cited  in  Cammack  v.  Carpenter,  3  App.  D.  C.  219,  holding  that  equity  will  not 
aid  or  give  effect  to  deed  executed  by  married  woman  without  joinder  of  husband. 
Invnlldltj  of  wife's  meknowledgment. 

Cited  in  Henderson  v.  Kirkland,  127  Ala.  185,  28  So.  674,  holding  wife's  ac- 
knowledgment of  no  validity  when  husband  and  wife  sign  deed  purporting  to 
convey  homestead,  but  instrument  is  inoperative  to  convey  husband's  title. 
Speclflo  performance  of  contract  for  sale  of  homestead. 

Cited  in  Lyon  v.  Hardin,  129  Ala.  643,  29  So.  777,  holding  that  equity  against 
objection  and  refusal  of  wife  cannot  compel  specific  performance  of  contract  for 
sale  of  homestead. 

Cited  in  note  in  24  L.R»A.  763,  on  specific  performance  against  wife  on  contract 
of  conveyance  by  husband  and  wife. 

51  AM.  REP.  468,  ROU8E  ▼.  MARTIN.  75  Ala.  516. 
l¥hat  constitutes  a  nuisance. 

Cited  in  Cuba  v.  Mississippi  Cotton  Oil  Co.  150  Ala.  259,  10  L.R.A.(N.8.)  310, 
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•43  So.  706,  holding  buildings  used  for  storage  of  cotton  seed  while  awaiting 
shipment  not  nuisance  per  se;  Chambers  v.  Cramer,  40  W.  Va.  305,  54  L.R.A. 
545,  38  S.  E.  601,  holding  blacksmith  shop  or  machine  shop  not  nuisance  per  se; 
Kinney  v.  Koopman,  116  Ala.  310,  67  A.  S.  R.  110,  37  L.R.A.  407,  22  So.  503; 
on  distinction  between  nuisances  which  are  such  per  se,  and  those  uses  which  be- 
*eome  nuisances  by  reason  of  manner  and  character  of  use. 

Cited  in  reference  notes  in  1  A.  S.  R.  54,  on  what  constitutes  nuisance  and  right 
to  enjoin  same;  32  A.  S.  R.  424,  on  undesirable  business  as  nuisance;  46  A.  8.  R» 
743;  61  A.  8.  R.  721,— on  lawful  business  as  a  nuisance;  63  A.  8.  R.  640,  as  to 
when  lawful  business  becomes  a  nuisance. 
-^  Cemetery. 

Cited  in  Dunn  ▼.  Austin,  77  Tex.  139,  11  8.  W.  1125,  holding  cemetery  not 
nuisance  per  se;  Elliott  ▼.  Ferguson,  37  Tex.  Civ.  App.  40,  83  8.  W.  56,  holding 
-cemetery  not  necessarily  nuisance,  but  may  become  so  from  location  and  manner 
of  its  use. 
Injunction  for  atmtement  of  nnlsance. 

Cited  in  English  t.  Progress  Electric  Light  k  Motor  Co.  05  Ala.  259,  10  So. 
134,  holding  that  equity  will  not  grant  injunction  against  city  electric  light 
works  as  nuisance  where  noises,  smoke,  soot  and  vibrations  complained  of  have 
been  practically  done  away  with  by  use  of  improved  machinery;  Hundley  v. 
Harrison,  123  Ala.  202,  26  So.  204,  holding  that  equit  will  enjoin  use  of  tobacco 
drying  house  in  such  close  proximity  to  complainants*  premises  as  to  render  its 
use  noxious  to  health,  comfort^  and  convenience  by  reason  of  offensive  odors  and 
noxious  gases  eminating  therefrom;  Dennis  v.  Mobile  &  M.  R.  Co.  137  Ala.  640, 
97  A.  S.  R.  60,  35  So.  30,  on  right  of  owner  of  property  abutting  on  street  to 
have  railroad  company  remove  depot  building  from  across  said  street;  American 
Teleph.  &  Teleg.  Co.  v.  Morgan  County  Teleph.  Co.  138  Ala.  507,  100  A.  8.  R. 
53,  36  So.  178,  holding  that  one  telephone  company  could  not  restrain  another 
from  erecting  poles  and  stringing  its  wires  along  street  of  city  where  it  appeared 
that  they  were  so  situated  as  not  to  interfere  in  any  way  with  those  of  com- 
plainant; Shibery  v.  Streeper,  24  Fla.  103,  3  So.  865,  holding  that  equity  will 
not  grant  injunction  to  restrain  use  of  building  for  livery  stable  unless  nui- 
sance is  clearly  established  by  facts  and  not  by  opinions;  Holke  v.  Herman,  87 
Mo.  App.  125,  holding  that  equity  will  not  enjoin  excavation  of  pond,  as  nuis- 
ance, unless  clear  case  be  established. 

Cited  in  notes  in  73  A.  D.  114,  116,  on  injunctions  against  threatened  nuisances; 
118  A.  8.  R.  878,  on  injunction  against,  or  abatement  of,  nuisance  created  or  main- 
tained by  two  or  more  persons. 

51  AM.  REP.  475,  TENNESSKE  A  O.  R.  CO.  t.  EAST  AliABAAfA  R.  CO. 

75  AliA.  516,  Reaffirmed  on  later  appeal  in  7S  Ala.  274. 
Right  to  maintain  ejectment. 

Cited  in  Inglis  v.  Freeman,  137  Ala.  208,  34  So.  304,  holding  that  purchaser 
can  test  right  and  title  to  trees  by  action  at  law;  Walker  v.  Clifford,  128  Ala. 
67,  86  A.  8.  R.  74,  20  So.  588,  holding  that  lessee  in  possession  under  valid  lease 
may,  during  continuance  of  lease,  maintain  ejectment  against  lessor. 

Cited  in  reference  note  in  31  A.  8.  R.  776,  as  to  what  things  ejectment  will 
not  lie  for. 
—  For  easement. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Hobbs,  120  Ala.  600,  24  So.  033,  hold- 
Am.  Rep.  Vol.  XIX.— 60. 
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ing  that  ejectment  lies  against  railroad  company  for  recovery  of  right  of  vaj; 
Farley  t.  Bay  Shell  Road  Co.  125  Ala.  184,  27  So.  770,  holding  ejectment  main> 
Uinable  by  toll  road  company  for  easement;  Moye  ▼.  Thorber,  146  Ala.  180,  4!^ 
So.  822,  0  A.  &  E.  Ann.  Cas.  1175;  Graham  v.  St  LouU,  I.  M.  ft  S.  R.  Co.  «» 
Ark.  562,  65  S.  W.  1048, — holding  that  railroad  company  may  maintain  eject- 
ment against  one  wrongfully  holding  possession  of  its  right  of  way. 

Cited  in  reference  notes  in  65  A.  S.  R.  158,  on  ejectment  for  street;  69  A.  8.  S. 
216,  on  ejectment  for  land  dedicated  for  street. 

Cited  in  notes  in  116  A.  8.  R.  579,  on  maintenance  of  ejectmoit  for  ri|^  of 
way,  street)  or  yanlts  underneath  street;  116  A.  8.  R.  586,  <m  maintenance  of 
ejectment  for  intrusions  on  railroad  or  turnpike. 
SutBclency  of  complaint  In  ejectment. 

Cited  in  Mobile  &  O.  R.  Co.  y.  Alabama  Midland  R.  Co.  87  Ala.  520,  6  So. 
407,  to  point  that  railroad  company  in  bill  for  injunction  against  statutory  pro- 
ceedings for  condemnation  of  right  of  way,  shows  sufBcient  title  and  posBesBion 
to  maintain  action  at  law;  Goodwin  y.  Forman,  114  Ala.  480,  21  So.  946,  holdiag 
complaint  in  statutory  action  of  ejectment  insufficient  in  identification  of  lands. 
Extent  and  nature  of  title  of  railroad  (xmipany. 

Cited  in  Elyton  Land  Co.  t.  South  k  North  Ala.  R.  Co.  95  Ala.  631,  10  8a 
270;  Canton  ▼.  Canton  Cotton  Warehouse  Co.  84  Miss.  268,  65  L.R.A.  561,  36 
So.  266, — holding  railroad  company  entitled  to  absolute  and  ezclusiye  possession 
so  far  as  to  secure  fully  every  purpose  for  which  railroad  is  made  and  used; 
Purifoy  v.  Lamar,  112  Ala.  123,  20  So.  975,  holding  right  of  way,  road  bed  and 
track  real  estate  for  purpose  of  taxation. 
fistoppel  of  purchaser  to  deny  title  of  vendor. 

Cited  in  Ware  y.  Dewberry,  84  Ala.  568,  4  So.  404,  holding  that  in  ejectment^ 
brought  by  rendor  against  purchaser's  heirs,  latter  are  estopped  from  denying 
former's  original  title;  Lewis  v.  Watson,  98  Ala.  479,  39  A.  S.  R.  82,  22  L.R^ 
297,  13  So.  570,  holding  defendant  in  ejectment  who  claims  under  title  derived 
from  plaintiif,  who  has  recognised  plaintiflTs  former  title  by  purchase  at  sheriff's 
'  sale,  and  claims  to  hold  adversely  under  such  purchase,  is  estopped,  from  dry- 
ing plaintiflTs  said  original  title;  Sullivan  v.  McLaughlin,  99  Ala.  60,  11  So.  447,^ 
holding  party  claiming  title  to  and  through  purchaser  at  mortgage  sale  estopped 
from  denying  that  mortgagor  had  title  to  land. 
Conclusiveness  of  decree  on  persons  not  parties. 

Cited  in  Werbom  v.  Austin,  82  Ala.  498,  8  So.  280,  holding  decree  rendered  by 
probate  court,  on  settlement  of  executor's  accounts,  not  conclusive  on  infant  who 
was  not  allowed  to  appear  as  party,  and  who  afterwards  seeks  settlanent  in 
equity;  Cain  v.  Sheets,  77  Ala.  492,  holding  that  sale  of  land  by  assignee  in 
bankruptcy,  under  order  of  court,  cannot  affect  rights  of  third  persons  who  are 
not  made  parties,  and  who  have  no  notice. 
Effect  of  right  to  mine  coal. 

Cited  in  Williams  ▼.  Gibson,  84  Ala.  228,  5  A.  S.  R.  368,  4  So.  350,  holding 
that  one  who  haa  exclusive  right  to  mine  coal  upon  tract  of  land  has  ri^  of 
possession  even  as  against  owner  of  soil,  so  far  as  is  reasonably  necessary  to 
carry  on  his  mining  operations. 


Digitized 


by  Google 


1091  NOTES  ON  AMERICAN  REPORTS.  [475-483 

51   AM.  REP.   47»,  WASHINGTON  v.   STATE,   75  ALA.   682. 
Federal  control  of  elections. 

Cited  in  notes  in  53  L.R.A.  669,  on  Federal  control  of  lections  under  16th 
Amendment;  63  L.R.A.  660,  on  existence  of  Federal  control  of  elections. 
What  elections  are  within  statute  prohibiting  Illegal  voting. 

Cited  in  Gandy  v.  State,  82  Ala.  61,  2  So.  465,  holding  that  statute  which  pro- 
hibits illegal  voting  *'at  any  election  in  this  state*'  includes  local  election  held 
under  statutory  provisions  to  ascertain  sense  of  people  on  subject  of  prohibit- 
ing sale  of  intoxicating  liquors. 
Disability  of  convict  to  vote. 

Cited  in  Hawker  v.  New  York,  170  U.  S.  189,  42  L.  ed.  1002,  18  Sup.  Ct.  Rep. 
573;  Bibb  v.  State,  83  Ala.  84,  3  So.  711, — ^to  point  convict  debarred  fnmi  priv- 
ileges of  an  elector. 

Cited  in  notes  in  37  A.  S.  R.  590,  on  what  is  punishment  within  constitutional 
inhibition  against  ex  post  facto  laws;  25  L.R.A.  484,  on  test  oaths  and  disquali- 
fication for  crime  affecting  right  to  vote. 
Proof  of  records  of  county  court. 

Cited  in  Gandy  v.  State,  86  Ala.  20,  5  So.  420,  holding  that  party's  conviction 
of  larceny,  by  judgment  of  county  court,  may  be  proved  by  trial  docket  of  that 
court. 

51  AM.  REP.  488,  MONTGOMERY  &  E.  R.  CO.  v.  CULVER,   75  AliA. 

587. 
Presumptions  against  last  carrier  on  delivery  in  bad  order. 

Cited  in  Cooper  v.  Georgia  P.  R.  Co.  92  Ala.  329,  25  A.  S.  R.  59,  9  So.  359; 
I^uisville  &  N.  R.  Co.  v.  Jones,  100  Ala.  263,  14  So.  114;  Salter  v.  Alabama  G.  S. 
R.  Co.  142  Ala.  474,  39  So.  87;  Savannah,  F.  A  W.  R.  Co.  v.  Harris,  26  Fla.  148, 
23  A.  S.  R.  551,  7  So.  544;  Michigan  C.  R.  Co.  v.  Chicago  Electric  Vehicle  Co. 
124  111.  App.  158;  Moore  v.  New  York,  N.  H.  ft  H.  R.  Co.  173  Mass.  335,  73 
A.  S.  R.  298,  53  N.  E.  816, — holding  that  where  baggage  shipped  over  several  con- 
necting lines  arrives  at  destination  damaged,  presumption  is  that  injury  occurred 
while  it  was  in  custody  and  control  of  last  carrier;  Central  R.  Co.  v.  Dothan  Mule 
Co.  159  Ala.  225,  49  So.  243,  holding  that  in  action  by  consignee  of  live  stock 
against  discharging  carrier,  if  consignee  shows  that  animals  were  in  good  condi- 
tion when  delivered  to  initial  carrier,  and  not  in  good  condition  when  delivered, 
burden  is  on  defendant  to  show  injury  did  not  occur  while  in  its  custody. 
Burden  of  proof  on  initial  carrier  where  goods  are  not  delivered. 

ated  in  International  k  G.  N.  R.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644,  22  8.  W. 
541,  holding  that  where  article  shipped  was  never  delivered  it  devolves  upon  re- 
ceiving carrier  to  show  compliance  with  its  contract,  and  safe  delivery  to  con- 
necting carrier. 

Cited  in  notes  in  101  A.  S.  R.  393,  394,  on  burden  of  proof  in  case  of  damage  to 
goods  to  show  which  connecting  carrier  was  at  fault;    101   A.  S.  R.  397,  on 
burden  of  proof  as  between  connecting  carriers  to  show  who  was  at  fault  for 
loss  of  or  injury  to  baggage. 
lilability  of  connecting  carriers  for  loss  of  goods. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Mt.  Vernon  Co.  84  Ala.  173,  4  So.  350, 
holding  that  recovery  cannot  be  had  against  intermediate  or  connecting  car* 
rier,  operating  part  of  continuous  route,  under  complaint  framed  as  against 


Digitized 


by  Google 


61  AM.  REP.]  NOTES  OX  AMERICAN  REPORTS.  1092 

receiving  carrier,  since  contract  and  liability  of  two  are  materially  different; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Foster,  134  AU.  244,  92  A.  S.  R.  25,  32  So. 
773,  to  point  that  where  there  are  connecting  roads  each  carrier  is  liable  only 
for  loss  or  injury  on  its  particular  line. 

Cited  in  reference  note  in  2  A.  j3.  R.  325,  on  liability  of  connecting  carriera. 

Cited  in  notes  in  72  A.  D.  240,  on  remedy  of  shipper  when  he  cannot  locate 
place  of  loss  by  connecting  carriers;  99  A.  S.  R.  363,  on  liability  of  connecting 
carriers  for  baggage;   31  L.R.A.(N.8.)    102,  104,  109,  on  liability  of  connect- 
ing carrier  for  loss  beyond  own  line. 
Right  of  carrier  to  Umlt  liability  to  lU  own  line. 

Cited  in  Jones  ▼.  Cincinnati,  8.  ft  M.  R.  Co.  89  Ala.  376,  8  So.  61,  holding 
that  common  carrier  may  limit  its  responsibility  for  loss  or  injury  to  goods  to 
its  own  line. 
Variance  between  pleading  and  proof. 

Cited  in  Alabama  G.  S.  R.  Co.  y.  Thomas,  83  Ala.  343,  3  So.  802,  as  to 
variance  between  allegations  and  proof  under  complaint  against  common  carrier 
for  injuries  to  cattle  transported  oyer  its  road  under  written  contract;  Moses 
V.  Beverly,  137  Ala.  473,  34  So.  826,  to  point  that  yarianoe  in  any  material 
matter  of  description  is  fatal  to  right  of  recovery;  Dexter  y.  Ohlander,  89 
Ala.  262,  7  So.  115,  holding  that  party  haying  alleged  in  his  complaint  that  he 
agreed  to  surrender,  and  did  surrender,  lease  and  possession  of  premises,  these 
averments  become  material  and  must  be  proved  in  action  for  payment  of  mon^ 
on  relinquishment  of  lease. 
Defense  to  carrier**  liability. 

Cited  in  note  in  99  A.  S.  R.  347,  on  act  of  God  or  public  enemy  as  defense 
to  carrier's  liability  for  baggage. 

51  AM.  RBP.  489,  EAST  TENNESSEE,  V.  A  G.  R.  CO.  v.  JOUNSTON. 

75  AliA.  596. 
Right  of  carrier  to  limit  its  UablUty  for  loes. 

ated  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heath,  22  Ind.  App.  47,  63  N.  £. 
198;  Chicago,  R.  I.  &  P.  R.  Go.  v.  Witty,  32  Neb.  275,  29  A.  S.  R.  436,  49  K. 
W.  183, — holding  that  common  carrier  cannot  limit  its  liability  for  its  own  neg- 
ligence; Western  U.  Teleg.  Co.  v.  Way,  83  Ala.  542,  4  So.  844,  holding  that  car- 
rier cannot  stipulate  for  exemption  from  liability  for  negligence  whether  gross 
or  wilful,  or  otherwise;  Western  R.  Co.  v.  Harwell,  91  Ala.  340,  8  So,  649,  to 
point  that  common  carrier  may  contract  for  just  and  reasonable  exemptions  from 
unusual  risks  pertaining  to  transportation  of  live  stock;  Central  R.  Co.  v.  Hall, 
124  Ga.  322,  110  A.  S.  R.  170,  4  L.RJL(N.S.)  898,  52  S.  E.  679,  4  A.  &  E.  Ann. 
Gas.  128,  holding  that  carrier  of  live  stock  may  by  special  eontract  so  limit  its 
liability  for  loss  or  damage  that  it  will  be  liable  only  for  gross  negligence; 
Leonard  v.  Whitcomb,  95  Wis.  646,  70  N.  W.  817,  holding  contract  exempting 
carrier  from  liability  for  damages  arising  from  unsuitableness  of  cars  famished 
attributable  to  failure  on  its  part  to  exercise  ordinary  care,  void. 

Cited  in  reference  notes  in  1  A.  S.  R.  728,  on  right  of  carrier  of  ^^^ff»#if  to 
stipulate  against  negligence;  13  A.  8.  R.  783,  on  validity  of  contract  wHh  ship- 
per limiting  carrier's  liability. 

Cited  in  notes  in  88  A.  S.  R.  94,  on  validity  and  effect  of  limitation  ef  car- 
rier's liabiUty;  88  A.  S.  R.  96,  99,  on  validity  of  limiUtion  of  carrier^  liabilHy 
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for  losses  caused  by  negligence  of  carrier  or  employees;  4  £.  R.  C.  695,  on  right 
of  carrier  to  exempt  himself  by  contract  from  liability  for  negligence. 
Duty  and  liability  of  carrier  of  IWe  stock. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala.  294,  18  A.  S.  R.  119,  7  So. 
762,  holding  common  carrier  bound  to  furnish  suitable  cars  for  transportation 
of  cattle;  Alabama  G.  S.  R.  Co.  ▼.  Thomas,  83  Ala.  343,  3  So.  802,  holding  rail- 
road company  liable  only  for  safe  transportation  of  cattle  over  its  own  road 
and  their  proper  delivery  at  its  terminus  to  next  connecting  road;  Central  R. 
&  Bkg.  Co.  V.  Smitha,  85  Ala.  47,  4  So.  708,  holding  railroad  company,  as  com- 
mon carrier,  not  insurer  of  animals  against  injuries  arising  from  their  own 
nature  aad  propensities;  Summerlin  v.  Seaboard  Air  Line  R.  Co.  56  (Fla.)  687, 
131  A.  S.  R,  164,  19  LJLA.(N.S.)  191,  47  So.  557,  to  point  that  liability  of 
carrier,  undertaking  to  transport  live  stock  for  those  who  choose  to  employ 
him,  does  not  extend  to  any  damage  resulting  from  nature,  disposition,  or 
viciousness  of  animal. 

Cited  in  reference  note  in  1  A.  S.  R.  696,  on  duty  of  carrier  of  live  stock. 

Cited  In  notes  in  63  A.  S.  R.  560,  on  carrier's  duty  to  receive  and  carry  live 
stock;  63  A.  S.  R.  560,  on  carrier's  duty  as  to  loading  and  unloading  live  stock, 
bedding,  ventilation  of  cars,  etc.;  63  A.  S.  R.  562,  on  duty  of  general  supervision 
of  live  stock  during  transportation;  18  LJt.A.(N.S.)  90,  as  to  whether  carrier  \% 
an  insurer  of  live  stock  transported;  23  L.RJl.(N.S.)  278,  279,  on  duty  of  car- 
rier to  furnish  bedding  for  live  stock. 
Burden  of  proof. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Oden,  80  Ala.  38,  on  burden  of  proof  in 
action  for  damages  for  loss  of  cotton  by  fire,  where  it  was  burned  while  in 
hands  of  warehouseman. 

Cited  in  note  in  88  A.  S.  R.  123,  on  burden  of  proof  as  to  negligence  of  car- 
rier where  liability  has  been  limited. 
Measure  of  damages  for  Injuries  to  horses  in  shipment. 

Cited  in  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Deshong,  63  Ark.  443,  39  S.  W.  260, 
holding  that  measure  of  damages  for  injuries  to  horses  in  shipment  is  their 
depreciation  in  value  by  reason  of  such  injuries  at  market  of  their  ultimate 
destination. 

Usage  and  custom  as  evidence. 

ated  in  Mobile  Sav.  Bank  v.  McDonnell,  83  Ala.  595,  4  So.  346,  holding  usage 
or  custom  inadmissible  to  displace  any  of  general  principles  of  statutory  or 
common  law;  Buyck  v.  Schwing,  100  Ala,  355,  14  So.  48,  on  admissibility  of 
custom  as  element  of  contract;  Everitt  v.  Indiana  Paper  Co.  25  Ind.  App.  287, 
57  N.  E.  281,  holding  usage  admissible  as  aid  in  interpretation  of  contract; 
Momingstar  v.  Cunningham,  110  Ind.  328,  59  A.  R.  211,  11  N.  E.  593,  holding 
usage  admissible  in  ascertaining  meaning  of  ambiguous  contract;  Van  Camp 
Packing  Co.  v.  Hartman,  126  Ind.  177,  25  N.  E.  901,  holding  proof  of  usage  not 
competent  to  alter  express  terms  of  contract;  Sharp  v.  Clark,  13  Utah,  510,  45 
Pac  566,  holding  usage  admissible  in  explanation  of  contract  to  remove  latent 
ambiguities;  Stoudenmire  v.  Harper,  81  Ala.  242,  1  So.  857,  holding  proof  of 
custom  among  merchants  as  to  price  at  which  employees  are  authorized  to  pur- 
chase goods  for  their  own  use  admissible,  contract  of  employment  being  silent 
on  that  subject;  Garrett  v.  Trabue,  82  Ala.  227,  3  So.  149,  holding  proof  of 
custom  inadmissible  to  control  day  of  shipment  in  action  to  recover  price  of 
goods  sold  and  delivered;  Kinney  v.  South  &  North  Ala.  R.  Co.  82  Ala.  368,  8 
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So.  113,  holding  proof  of  cufltom  in  regard  to  delivery  of  cross-ties  adnussible 
in  action  against  railroad  company  for  their  conversion;  Haas  v.  Hudmon  Bros. 
83  Ala.  174,  3  So.  302,  holding  that  when  contract  for  sale  and  delivery  of 
quantity  of  bulkmeat  is  silent  as  to  measure  of  damages  for  breach,  general 
custom  of  trade  is  admissible  as  to  measure  of  damages;  East  Birmin^iam 
Land  Co.  v.  Dennis,  85  Ala.  566,  7  A.  a  R.  73,  2  L.R.A.  836,  5  So.  317,  holding 
that  it  is  not  permissible  to  prove  custom  or  usage  among  stock  brokers  that 
certificates  of  stock  are  not  to  be  regarded  as  negotiable  paper;  Southern  R. 
Co.  V.  Cofer,  149  Ala.  565,  43  So.  102,  holding  parol  evidence  of  custom  admis- 
sible to  explain  bill  of  lading  with  respect  to  place  of  delivery  of  cotton; 
Memphis  &  C.  R.  Co.  v.  Graham,  94  Ala.  545,  10  So.  283,  holding  parol  evidence 
of  usage  or  custom  admissible  as  to  meaning  of  rule  of  railroad  company  re- 
quiring conductors  to  assist  in  shifting  and  making  up  trains;  Richmond  ft  D. 
R.  Co.  v.  Hissong,  97  Ala.  187,  IS  So.  209,  holding  evidence  of  custom  for  brake 
men  to  go  between  cars  when  they  found  it  impossible  to  couple  with  stick 
inadmissible  to  vary  terms  of  rule  of  master. 
Validity  off  custom. 

Cited  in  The  Dora  Mathews,  31  Fed.  619,  holding  that  usage  or  custom  in 
(H)nflict  with  well-established  rules  of  law  can  have  no  validity;  German- Amer- 
ican Ins.  Co.  V.  Commercial  F.  Ins.  Co.  95  Ala.  469,  16  UFLA.  291,  11  So.  117, 
holding  custom  in  New  York  as  to  character  of  building  or  risk  not  binding 
on  Alabama  insurance  company,  under  its  compact  of  re-insurance  for  New  York 
company,  unless  chargeable  with  notice. 

Cited  in  note  in  4  LJLA.  392,  on  usage  of  trade  to  aid  interpretation  of  con- 
tract. 

51  AM.  REP.  496,  PIOLIiET  ▼.  SIMMERS,   106  PA.  95. 
IJablllty  for   injuries  due  to  horse  taking  fright  at  object   In  or  near 
highway. 

Cited  in  North  Manheim  Twp.  v.  Arnold,  119  Pa.  380,  4  A.  S.  R.  650,  13  All. 
444,  21  W.  X.  C.  218,  18  Pitteb.  L.  J.  N.  S.  474,  holding  township  liable  for 
injuries  caused  by  objects,  ordinarily  calculated  to  frighten  road  worthy  horses, 
placed  upon  public  highway,  being  regarded  as  obstructions;  Royal  Center  v. 
Hingaman,  37  Ind.  App.  626,  77  N.  £.  811,  holding  municipal  corporation  liable 
for  injury  caused  by  horse  taking  fright  at  object  in  street  only  when  it  in 
such  as  is  calculated  to  frighten  ordinarily  gentle  or  roadworthy  horse;  Bostock- 
Ferari  Amusement  Co.  v.  Brocksmith,  34  Ind.  App.  566,  107  A.  S.  R.  260,  73  K. 
£.  281,  holding  that  use  of  public  streets  is  not  denied  by  law  to  owner  of  wild 
or  strange  animals  merely  because  their  appearance  may  be  calculated  to  frighten 
horse  of  ordinary  gentleness;  Wabash,  St.  L.  ft  P.  R.  Oo.  v.  Farver,  111  Ind. 
196,  60  A.  R.  696,  12  N.  E.  296,  holding  railroad  company  not  liable  for  injury 
to  traveler  through  fright  of  his  horse,  caused  by  negligence  of  owner  of  porta- 
ble steam-engine  in  operating  it,  near  highway;  Golden  ▼.  Chicago,  R.  I.  ft  P. 
R.  Co.  84  Mo.  App.  59,  holding  railroad  company,  which  piled  old  lumber  on  road- 
side and  left  it  there  for  about  two  weeks,  liable  where  as  consecpienoe  horse 
took  fright  causing  injury;  Tinker  v.  New  York,  O.  ft  W.  R.  Co.  71  Hun,  431, 
24  N.  Y.  Supp.  977,  as  to  whether  railroad  company  was  negligent  in  depositing 
timbers  in  ditch  alongside  of  highway,  although  deposit  was  reasonably  neces- 
sary where  horse  as  consequence  took  fright  causing  injury;  Patterson  ▼.  Austin, 
15  Tex.  Civ.  App.  201,  39  S.  W.  976,  holding  city  guilty  of  negligence  in  leaving 
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in  street  pile  of  stones  which  were  naturally  calculated  to  frighten  ordinarily 
gentle  horses;  Davis  v.  Pennsylvania  R.  Co.  218  Pa.  463,  12  L.IIA.(N.S.)  1152, 
67  Atl.  777,  holding  railroad  company  not  liable  where  it  piles  bags  of  phos- 
phate on  its  own  premises  abutting  public  highway  and  covers  bags  with  tin 
with  bright  side  up,  so  that  glare  of  sunlight  from  tin  frightens  horse  and 
injures  person  driving  it;  Hazel  v.  People's  Pass.  R.  Co.  132  Pa.  96,  18  Atl.  1116, 
47  Phila.  Leg.  Int.  119,  holding  street  railway  company  not  responsible  for 
horses  taking  fright  at  movements  of  their  cars;  Yingst  v.  Lebanon  &  A.  Street 
R.  Co.  167  Pa.  438,  31  Atl.  687,  36  W.  N.  C.  320,  holding  street  railway  company 
not  liable  for  injury  to  traveler  by  reason  of  horse  taking  fright  at  approaching 
car;  Webster  v.  Chicago,  B.  &  Q.  R.  Co.  86  C.  C.  A.  125,  158  Fed.  769,  holding 
railroad  company  not  liable  for  injuries  due  to  horse  taking  fright  at  hand  car 
placed  upon  highway  for  time  sufficient  to  permit  passing  of  approaching  train ; 
Ohio  &  M.  R.  Co.  V.  Trowbridge,  126  Ind.  391,  26  N.  £.  64,  holding  that  hand- 
car unlawfully  in  highway  does  not  necessarily  create  cause  of  action  in  favor 
of  one  who  receives  injury  by  horse  taking  fright  at  car;  Chicago,  B.  &  Q.  R. 
Co.  V.  Roberts,  3  Neb.  (Unof.)  425,  91  N.  W.  707,  holding  railroad  company  not 
liable  for  injuries  due  to  horses  taking  fright  at  ordinary  operation  of  hand-car; 
Norfolk  &  W.  R.  Co.  v.  Gee,  104  Va.  806,  3  LJt.A.(N.S.)  Ill,  62  S.  E.  572, 
holding  railroad  company  not  liable  where  horse  took  fright  at  hand-car  placed 
near  crossing,  causing  injury  unless  it  was  so  unusual  and  extraordinary  as  to 
have  natural  tendency  to  frighten  horses  of  ordinary  gentleness  and  training; 
Davis  V.  Thompson,  134  Mo.  App.  13,  114  S.  W.  550,  holding  that  adjoining  pro- 
prietor has  right  to  place  on  side  of  highway  for  temporary  convenience  wire 
which  is  torn  from  fences,  although  it  tend  to  frighten  horses. 

Cited  in  reference  notes  in  54  A.  R.  383,  on  municipal  liability  for  obstruc- 
tions in  street,  frightening  horses;  60  A.  R.  701,  on  liability  of  employer  for 
«ct  of  contractor  claimed  to  be  nuisance. 

Cited  in  notes  in  10  L.R.A.  475,  on  municipal  liability  for  damages  by  horses 
frightened  by  obstruction  in  street;  12  L.R.A.(N.S.)  1153,  on  liability  for  placing 
near  highway  object  calculated  to   frighten  horse;    22  LJl.A.(N.S.)    1230,  on 
vicious  character  of  horse  as  affecting  liability  for  injuries  by  frightening  it. 
SulHcleiicj  off  complaint  In  action  for  damages  caused  by  fright  of  horse. 

Cited  in  Keeley  Brewing  Co.  v.  Pamin,  13  Ind.  App.  588,  41  N.  E.  471,  holdin;^ 
that  complaint,  in  action  for  damages  by  fright  of  horse  on  highway,  it  should 
aver  that  object  or  act  done  had  tendency  to,  or  was  likely  to,  frighten  horse 
of  ordinary  gentleness;  Louisville  &  N.  R.  Co.  v.  Vanzant,  158  Ala.  527,  48  So. 
389,  holding  that  complaint  for  injury  received  as  result  of  object  in  street 
frightening  team  must  allege  that  such  object  was  calculated  to  frighten  horses. 
Right  to  use  carriage  on  highway. 

Cited  in  Phillips  v.  Dubuque  Traction  Co.  42  W.  N.  C.  628,  29  Pittsb.  L.  J. 
N.  8.  60,  8  Pa.  Super.  Ct.  210,  holding  it  lawful  to  use  carriage  on  highway 
for  pleasure  at  any  time. 
lUght  of  abutting  owner  to  use  highway. 

Cited  m  Nicholas  v.  Keeling,  21  Pa.  Super.  Ct.  181,  to  point  that  owner  of 
land  abutting  on  public  highway  has  right  to  use  portion  of  highway  in  reason- 
able manner,  for  special  purposes,  for  temporary  period. 

Cited  in  notes  in  101  A.  S.  R.  108,  on  abutting  owner's  rjght  to  use  road  for 
private  purposes;  8  L.RJI.  473,  on  right  of  owner  of  soil  of  highway  to  defend 
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his  rights  as  to  its  use;   14  L3.Ji.  559,  on  use  of  streets  and  sidewalks  for 

convenience. 

Object  calculated  to  frighten  horses  as  question  off  fact. 

Cited  in  Northern  Ala.  R.  Co.  v.  Sides,  122  Ala.  594,  26  So.  116;  Barber  v. 
Manchester,  72  Conn.  675,  45  Atl.  1014, — ^holding  question  whether  given  object 
is  of  nature  calculated  to  frighten  horses  of  ordinary  gentleness,  one  of  fact. 
Kvidence  of  similar  occurrences. 

Cited  in  Cleveland,  C.  C.  &  L  R.  Co.  v.  Wynant,  114  Ind.  526,  5  A.  S.  R.  644^ 
17  N.  K  118,  holding  that  proof  that  number  of  horses  took  fright  at  object 
does  not  raise  legal  presumption  that  another  horse,  <m  different  occasion,  be- 
came frightened  at  same  object. 

61  AM.  REP.  506,  IVlLIilAMS'S  APPBAIj,   106  PA.   116. 
Sufllclencj  of  gift. 

Cited  in  notes  in  50  A.  R.  179,  on  symbolical  delivery  of  gift  causa  mortis; 
12  £.  R.  C.  484,  485,  on  sufficiency  of  gift  inter  vivos. 
Burden  of  proof  as  to  gift. 

Cited  in  Hafer  v.  McKelvey,  28  Pa.  Super.  Ct.  202,  holding  that  burden  is  oa 
donee  to  show  that  there  was  perfected  gift. 

51   AM.  REP.   508,  ERIE  CITY  IRON  WORKS  v.  BARBER,    106  PA. 

126. 
Representations  amounting  to  fraud. 

Cited  in  P.  Cox  A  Co.  v.  Buckly  Bros.  19  W.  N.  C.  291,  holding  that  repre- 
sentations of  facts  without  knowing  them  to  be  true,  or  without  reasonable 
grounds  for  thinking  them  so,  if  made  to  secure  personal  benefit,  constitute 
fraud;  Snively  v.  Meixsell,  97  111.  App.  365,  to  point  that  untrue  representation 
of  material  fact  as  if  one's  own  knowledge,  or  recklessly  made,  not  knowing 
whether  it  is  true  or  not,  is  fraud. 

Cited  in  notes  in  85  L.R.A.  431,  on  reckless  statements  of  opinion  as  fraud; 
12  E.  R.  C.  298,  on  what  constitutes  fraud. 
When  action  for  deceit  maintainable. 

Cited  in  Skrigg  v.  Commonwealth  Title  Ins.  A  T.  Co.  119  Fed.  434,  holding 
that  certain  statements  in  letter  respecting  bond  did  not  constitute  representa- 
tion that  bonds  were  valid  so  as  to  render  company  liable  for  deceit  where  state- 
ments were  true  and  letter  was  signed  in  good  faith  and  without  intent  to  de- 
ceive; Boddy  V.  Henry,  113  Iowa,  462,  53  L.R.A.  769,  85  N.  W.  771,  holding 
action  for  deceit  maintainable  only  upon  proof  that  representations  made  were 
false  and  fraudulent  within  knowledge  of  party  making  them;  Windows  v.  Ru- 
dolph, 37  Pa.  Super.  Ct.  264,  to  point  that  upon  proof  of  false  representations, 
and  that  party  acted  thereupon  to  his  prejudice,  and  showing  scienter  prima 
facie  case  for  deceit  is  made  out;  Peck  v.  Frantz,  36  Pa.  Co.  Ct.  5S5,  to  point 
that  implied  warranty  is  contract  and  remedies  for  its  breach  are  same  as  for 
breach  of  express  warranty. 
False  representations  of  agent  as  ground  for  recovery  against  principal. 

<:ited  m  Qebbie  v.  Griswcld,  6  Pa.  Co.  Ct.  212,  45  PhUa.  Leg.  Int.  414,  holdinj,' 
that  false  representations  made  by  agent  within  scope  of  his  powers  may  be 
ground  of  recovery  against  principal;  Library  Soc.  v.  Brown,  57  Pittsb.  L.  J. 
431,  holding  that  false  representations  by  agent  of  corporation  may  be  shown 
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as  defense  to  action  on  written  contract  induced  by  such  fraud  although  such 
proof  Taries  terms  of  contract. 

Cited  in  notes  in  88  A.  S.  R.  787,  on  principal's  liability  in  tort  for  acts  of 
agent  within  scope  of  employment;  88  A.  S.  R.  788,  on  liability  of  corporation 
in  tort  for  acts  of  agents  within  scope  of  employment;  88  A.  S.  R.  795,  on  lia- 
1)ility  of  principal  in  tort  for  fraud  of  agent. 
Necessity  for  proving  scienter  in  action  for  trespass  for  deceit. 

Cited  in  Lamberton  v.  Dunham,  165  Pa.  129,  30  Atl.  716,  35  W.  N.  C.  489» 
25  Pittsb.  L.  J.  N.  S.  268,  holding  that  scienter  must  be  proved  in  action  for 
trespass  for  deceit. 

Cited  in  note  in  18  A.  S.  R.  560,  on  knowledge  of  falsity  in  action  for  false 
representations. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Haines,  J.  &  C.  Co.  v.  Young,  13  Pa.  Super.  Ct.  303,  holding  thai 
damages  incident  to  defective  construction  of  certain  articles  manufactured  and 
sold  for  specific  purpose  may  be  measured  by  cost  of  repairing  injury. 
—  Ix>ss  of  probable  profits. 

Cited  in  Flannigan's  Estate,  28  Pa.  Super.  Ct.  487,  holding  profits  earned  by 
administrator  of  supposed  intestate,  while  running  decedent's  blacksmith  shop 
not  recoverable  by  person  entitled  to  shop  by  will  thereafter  discovered;  James- 
McNeil  &  Bros.  Co.  V.  Crucible  Steel  Co.  207  Pa.  493,  56  Atl.  1067,  holding 
probable  profits  not  recoverable  in  action  for  injuries  caused  by  negligent  ex- 
plosion of  boiler. 
Pleading  in  action  for  fraudulent  representations. 

Cited  in  Button  v.  Pyle,  7  Pa.  Super.  Ct.  353,  42  W.  N.  C.  199,  holding  that 
in  action  of  trespass,  for  alleged  fraudulent  misrepresentations,  plaintiffs  cannot 
declare  for  deceit  and,  failing  to  establish  it,  reoover  on  contract  averred  to  be- 
part  of  machinery  of  deceit  complained  of. 

51  AM.  REP.  516,  IVINS'S  APPEAL,  106  PA.  176. 
Who  are  heirs. 

Cited  in  Re  McCrea,  180  Pa.  81,  36  Atl.  412,  5  Pa.  Dist.  R.  448,  18  Pa.  Co. 
Ct.  328,  12  Montg.  Co.  L.  Rep.  214,  as  to  meaning  of  word  "heirs"  in  will; 
Meyer's  Estate,  30  W.  N.  C.  471,  to  point  that  ''heirs"  shall  be  taken  in  its- 
appropriate  technical  sense  unless  there  is  some  language  which  shows  that  it 
was  used  in  popular  sense;  Mason  v.  Bailey,  6  DeL  Ch.  129,  14  Atl.  309,  holding 
that  bequest  of  personalty  to  right  heirs  or  to  heirs  at  law  of  individual  prima 
facie  goes  to  such  heir  as  persona  designata,  whether  bequest  be  to  heirs  of 
testator  or  of  stranger. 

Cited  in  note  in  15  L.R»A.  303,  as  to  who  are  ''next  of  kin." 
-—Husband  or  wife  as. 

Cited  in  Ashton's  Estate,  7  Pa.  Co.  Ct.  366,  46  Phila.  Leg.  Int.  477,  to  point 
that  husband  or  wife  cannot  take  real  estate  under  designation  of  heir;  Reid's 
Estate,  11  Pa.  Dist.  R.  184,  holding  where  word  "heirs"  is  used  in  devise,  with- 
out any  qualifying  expressions,  neither  husband  nor  wife  is  competent  to  take: 
Barnhart  v.  Bamhart,  18  Lane.  L.  Rev.  12.  holding  that  widow  can  take  no 
interest  under  devise  of  real  estate  to  "lawful  heirs"  of  her  husband  after  his 
death;  Lyons  v.  Yerex,  100  Mich.  214,  43  A.  S.  R.  452,  58  N.  W.  1112.  holdings 
that  on  death  of  member  of  mutual  benefit  life  insurance  company,  who  die* 
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intestate,  and  whose  policy  of  insurance  is  made  payable  to  his  '^eirs  at  law" 
widow  is  entitled  to  share  in  proceeds  of  said  policy;  Keys's  Estate,  36  W.  K. 
C.  459,  4  Pa.  Dist.  R.  281,  16  Pa.  Co.  Ct.  456,  holding  widow  not  heir-at-law  in 
sense  of  will  where  testator  gave  his  estate  to  widow  for  life  and  upon  her 
death  half  of  principal  to  his  heirs-at-law  and  other  half  to  her  heirs-at-law; 
Lesieur's  Estate,  205  Pa.  119,  54  Atl.  579,  holding  husband  neither  heir  nor  next 
of  kin  of  wife  in  technical  sense. 

Cited  in  reference  notes  in  61  A.  R.  516,  on  husband  as  heir  or  next  of  kin 
of  wife  within  will;  51  A.  R.  519,  on  widow  as  heir  of  husband  within  wilL 

51   AM.  REP.   519,  DODGE'S  APPEAL,   106  PA.   216. 
Who  arc  heirs. 

Cited  in  Bamhart  v.  Bamhart,  18  Lane.  L.  Rev.  12;  Keys's  Estate,  36  W. 
N.  C.  459,  4  Pa.  Dist.  R.  281,  16  Pa.  Co.  Ct.  456,— to  point  that  word  heirs  in 
will  is  to  be  understood  in  strictly  technical  sense  unless  in  popular  sense  by 
context;  Thomas  v.  Covert,  126  Wis.  593,  3  UR.A.(N.S.)  904,  105  N.  W.  922, 
5  A.  &  E.  Ann.  Cas.  456,  holding  that  term  "legal  heirs"  includes  all  persons 
bom  in  lawful  matrimony  who  succeed  to  estate  in  real  property  of  ancestor: 
Mason  v.  Baily,  6  Del.  Ch.  129,  14  Atl.  309,  holding  that  bequest  of  personalty 
to  right  heirs  or  to  heirs  at  law  of  individual  prima  facie  goes  to  such  heir  as 
persona  designata,  whether  bequest  be  to  heirs  of  testator  or  of  stranger; 
Rhoads's  Estate,  15  Lane  L.  Rev.  286,  holding  that  heirs  apply  to  those  persons 
who  would  have  taken  fund  had  same  arisen  from  personal  estate  of  deceased, 
had  he  died  intestate;  Line's  Estate,  221  Pa.  374,  19  L.R.A.(N.S.)  293,  70  Atl 
791,  holding  that  heirs  of  decedent  are  tho»e  of  his  kindred  who  unon  his  decease 
take  his  real  property. 
—  Husband  or  wife  as. 

Cited  in  Lyons  v.  Yerex,  100  Mich.  214,  43  A.  S.  R.  452,  58  X.  W.  1112,  hold- 
ing widow  entitled  to  share  in  proceeds  of  policy  payable  to  heirs  at  law  of 
insured;  Raleigh's  Estate,  27  Pa.  Co.  Ct.  418,  11  Pa.  Co.  Ct.  165,  holding  that 
widow  cannot  take  real  estate  as  heir  of  husband  under  gift  over  to  his  heirs; 
Von  Phul's  Estate,  31  Pa.  Co.  a.  497,  22  Montg.  Co.  L.  Rep.  13,  14  Pa.  Dist,  R. 
277,  holding  widow  not  technically  heir  of  husband;  Ashton's  Estate,  7  Pa. 
Co.  Ct.  366;  Lesieur's  Estate,  205  Pa.  119,  54  Atl.  579  (affirming  11  Pa.  Dist 
R.  185),  holding  husband  and  wife  not  heir  to  each  other  as  concerns  estate  m 
real  property. 

51   AM.  REP.   5a  1,   HOMER  ▼.   COM.    106  PA.   291. 
Repeal  of  statute. 

Cited  in  Com.  ▼.  Casey,  14  Pa.  Co.  Ct.  389,  7  Kulp,  265,  holding  act  of  1839 
which  defines  and  provides  for  punishment  of  certain  specific  offenses  against 
election,  not  repealed  by  act  of  1891;  McHenry's  Petition,  6  Pa.  Super.  Ct 
464;  Wilkes-Barre  v.  Stewart,  16  Pa.  Super.  Ct.  347;  York  Gazette  Co.  v.  York 
County,  25  Pa.  Super.  Ct.  517, — ^holding  that  to  effect  repeal  by  implication  there 
muist  be  general  and  positive  repugnance  between  provisions  of  new  law  and  old 
so  that  they  would  not  stand  together  or  be  consistently  reconciled;  Hendrix's 
Account,  146  Pa.  285,  28  Atl.  436,  30  W.  N.  C.  495,  22  Pittsb.  L.  J.  N.  S.  308, 
holding  that  provision  of  act  giving  court  of  quarter  sessions  jurisdiction  to  con- 
sider and  examine,  by  auditor  if  necessary,  accounts  of  superintendent  of  na- 
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tional  road,  are  not  repealed  by  provision  of  later  act  requiring  superintendent 
to  submit  his  accounts  to  county  auditor. 

Cited  in  reference  note  in  2  A.  S.  R.  659,  on  repeal  of  statute  by  disuser. 
-—Of  special  by  general  act. 

Cited  in  North  Towanda  v.  Bradford  Co.  2  Pa.  Dist.  R.  517,  holding  special 
act  providing  that  expenses  of  township  elections  shall  be  paid  by  townshipH, 
is  not  repealed  by  later  general  act;  Wilford  v.  Draper,  11  Pa.  Dist.  R.  768, 
27  Pa.  Co.  Ct.  635;  Kuhn  v.  Shaum,  19  Lane.  L.  Rev.  84,  holding  that  general 
statute  rarely,  if  ever,  repeals  local  statute  by  mere  implication;  Com.  v.  West- 
field,  1  Pa.  Dist.  R.  495;  Westfield  v.  Tioga  County,  150  Pa.  152,  24  Atl.  700,— 
holding  negative  intent  necessary  to  repeal  of  local  by  general  law;  Com.  v. 
Clarion  County,  26  Pa.  Co.  Ct.  530;  Com.  v.  Philadelphia  &  E.  R.  Co.  164  Pa. 
252,  30  Atl.  145,  35  W.  N.  C.  217,-— holding  that  mere  general  law  without  neg- 
ative words  cannot  repeal  previous  special  statute,  although  provisions  of.  the 
two  acts  are  different. 
—By  nonnser. 

Cited  in  Lutz's  Case,  8  Pa.  Co.  Ct.  133,  holding  that  statute  cannot  be  repealed 
by  nonuser. 

<:k>nstitationaIity  of  ordinance. 

Cited  in  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  356  (dissenting  opinion), 
on  constitutionality  of  ordinance  prohibiting  use  of  drum  on  street. 
Constractlon  of  statute. 

DistinjTuished  in  Heidenwag  v.  Philadelphia,  168  Pa.  72,  31  Atl.  1063,  36  W. 
N.  C.  281,  holding  that  act  providing  penalty  for  setting  off  fireworks  in  city 
of  Philadelphia  without  governor's  special  licenfle,  applies  only  to  individuals 
and  not  to  city  acting  in  its  corporate  capacity. 

hi  AM.  REP.  528,  TOWNSEND'S  APPBAIj,   106  PA.  26S. 
When  Interest  accrues  on  pecuniary  legacy. 

Cited  in  Brooks's  Estate,  8  Pa.  Co.  Ct.  514,  47  Phila.  Leg.  Int.  298,  on  right  to 
interest  on  sums  directed  by  will  to  be  held  in  trust;  Owings  v.  Safe  Deposit 
A  T.  Co.  79  Md.  153,  28  Atl.  812,  holding'  that  where  testator  gave  residue  of 
estate  to  one,  in  trust,  to  divide  net  income  of  whole  estate  into  five  equal  parts, 
and  semi-annually  to  pay  one  portion  to  each  of  five  named  persons  for  life,  with 
remainder  over,  life  tenants  are  entitled  to  whole  net  income  from  residue  of 
estate  from  death  of  testator;  Catron's  Estate,  82  Mo.  App.  416,  holding  that 
where  legacy  consists  of  net  interest  or  income  of  given  sum,  interest  is  col- 
lectible from  testator's  death;  Twells's  Estate,  11  Pa.  Dist.  R.  713;  Mooney*s 
Estate,  19  Montg.  Co.  L.  Rep.  174, — holding  that  where  legacy  is  given  in  trust 
to  pay  income  to  one  for  life,  cestui  que  trust  is  entitled  to  interest  from  death 
of  testator  unless  contrary  interest  appears  in  will;  Martin's  Estate..  21  Pa. 
Co.  Ct.  145,  7  Pa.  Dist.  R.  408,  holding  that  interest  on  bequests  in  nature  of 
annuities  begins  to  run  from  date  of  testator's  death;  Stahl's  Estate,  22  Lane. 
L.  Rev.  385,  to  point  that  when  legacy  is  made  in  trust  to  apply  its  income  to 
support  and  maintenance  of  legatee  such  legacy  bears  interest  from  date  of  tes- 
tator's death;  Flickwir's  Estate,  7  Pa.  Co.  Ct.  315,  25  W.  N.  C.  67,  to  point  that 
when  estate  is  given  to  executors  in  trust  for  beneficiaries,  to  pay  them  interest 
tind  income  for  life,  interest  commences  at  death  of  testator;  Morris's  Estate, 
18  Phila.  161,  44  Phila.  I^g.  Int.  102,  20  W.  N.  C.  64,  3  Pa.  Co.  a.  191,  holding 
interest  on  pecuniary  legacy  to  wife  to  be  paid  as  soon  after  testator's  death 
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as  may  conveniently  be  done,  allowable  only  from  one  year  after  the  deatb: 
Brown's  Estate,  190  Pa.  464,  42  Atl.  890,  holding  that  where  interest  is  be- 
queathed to  one  person  for  life  with  remainder  over  of  principal  to  another, 
legatee  for  life  is  entitled  same  a^  annuitant  to  interest  from  death  of  testa- 
tor; Unnih's  Estate,  18  Pa.  Dist.  R.  953,  holding  that  trust  for  life  carries 
interest  from  time  of  testator's  death;  Robinson's  Estate,  35  Pa.  Super.  Ct. 
192  (affirming  16  Pa.  Dist.  R.  31,  holding  that  legacy,  to  grand  niece  where  tes- 
tator has  stood  in  loco  parentis  to  her  by  supporting  and  maintaining  her  for 
several  years  prior  to  his  death,  bears  interest  from  date  of  testator's  death. 
When  pecmiimrj  legacy  is  payable. 

Cited  in  Brick's  Estate,  18  Phila.  147,  44  Phila.  Leg.  Int.  149,  20  W.  N.  C 
45,  holding  pecuniary  legacy  payable  according  to  testator's  intention,  imme- 
diately after  his  death;  Boner's  Appeal,  47  Phila.  Leg.  Int.  343;  Phillips's  E«- 
Ute,  133  Pa.  426,  19  AtL  404,  26  W.  N.  C.  567,  21  Pittsb.  L.  J.  N.  S.  8,— hold- 
ing  that  testator's  intention  governs  time  of  payment  of  interest  on  bequests: 
Glanding's  Estate,  16  Pa.  Dist.  R.  546,  holding  that  where  gift  is  in  nature 
of  annuity  instalments  are  payable  from  date  of  testator's  death. 
Precedence  of  legacies. 

Distinguished  in  Bebout's  Estate,  33  Pittsb.  L.  J.  N.  S.  279,  holding  where 
proceeds  of  sale  are  directed  to  be  divided  in  specified  sums,  manner  of  payment 
does  not  affect  question  of  abatement  in  case  of  deficiency  of  sale. 
Rights  of  creditors  of  estate  after  audit. 

Cited  in  Schulte's  Estate,  28  PitUb.  L.  J.  N.  S.  96,  holding  that  claimant  who!^ 
claim  against  estate  has  been  disbarred  can  prevent  it  at  future  audit,  proceed- 
ing upon  audit  of  administrator's  account  being  only  conclusive  as  to  fund  dis- 
tributed; Cochran's  Estate,  31  Pittsb.  L.  J.  N.  S.  338,  holding  that  decree  of  dis- 
tribution will  be  opened  to  let  in  creditor  of  decedent  who  had  no  actual  notioe 
of  audit  and  exercised  due  diligence,  where  executor  and  distributee  are  same 
person;  Hogg's  Estate,  37  Pittsb.  L.  J.  N.  S.  343  (dissenting  opinion),  on  right 
of  creditor  to  compel  distributee  to  refund  after  credit  on  ground  of  mistake^ 
executor  and  distributee  being  same  person. 
ConcloslvencM  of  decision. 

Cited  in  Re  Raeder,  167  Pa.  597,  31  Atl.  929,  (affirming  7  Kulp,  275),  holdin$r 
that  allowance  of  claim  barred  by  statute  of  limitations,  against  estate  of  lun- 
atic, will  not  preclude  inquiry  into  validity  of  claim  in  action  at  law  against 
lunatic  after  being  restored  to  reason. 

51   AM.  RB:P.   526,  MoDERMOTT*S  APPEAL,    106  PA.   S5S. 
What  consUtntes  a  gift. 

ated  in  Frets  v.  Roth,  68  N.  J.  Eq.  516,  59  Atl.  676,  holding  fact  that  husband 
handed  his  wife  all  his  earnings  from  week  to  week  from  which  to  pay  famOy 
expenses  does  not  constitute  gift  to  her  of  surplus;  Parry's  Estate,  20  Pa.  Co. 
Ct.  184,  6  Pa.  Dist.  R.  717,  holding  that  joint  letter  of  credit  in  favor  of  hus- 
band and  wife,  procured  by  funds  of  husband,  does  not  operate  as  gift  of  entire 
fund  to  wife  in  case  of  husband's  death. 

Cited  in  reference  note  in  4  A.  S.  R.  334,  on  deposit  of  money  in  bank  in  an- 
other's name  as  a  gift. 

Cited  in  note  in  33  L.  ed.  U.  S.  139,  on  gifts  between  husband  and  wife. 
Presvmptlon  and  burden  of  proof  as  to  gift. 

Cited  in  Tewksberry  v.  Boyle,  5  Kulp,  849^  as  to  presumption  of  gift  of  money 
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by  husband  to  wife;  Yesler  v.  Hochstettler,  4  Wash.  349,  30  Pac.  398,  hoMinj? 
fact  that  htiabnnd  permitted  wife  to  use  monej  arising  from  rents  and  profits 
of  separate  real  estate  for  purchase  of  lands  in  her  own  name  affords  no  pre- 
sumption of  gift  to  her  of  such  money;  Hafer  v.  McKelvejr^  23  Pa.  Super.  Ct. 
202,  holding  that  burden  is  on  donee  to  show  that  there  was  perfected  gift. 
Effect  of  custody  of  husband's  money  by  wife. 

Cited  in  Niggel's  Estate,  33  Pittsb.  L.  J.  N.  S.  339,  holding  that  mere  cus- 
tody by  wife  of  liusband's  money  does  not  divest  his  title  thereto. 
—  Effect  of  deposit  by  wife  In  her  own  name. 

Cited  ill  Hull  v.  New  Fanner's  Bank,  98  Ky.  144,  32  S.  W.  400,  holding  that 
where  wife  deposited  in  bank  in  her  own  name  money  which  was  her  general 
estate,  and  bank  became  insolvent,  husband  being  indebted  to  bank  had  right 
to  set-off  wife's  deposit  against  this  indebtedness;  Eiohhom's  Estate,  7  Pa. 
Co.  Ct.  433;  Meyer's  Estate,  30  Pa.  Co.  Ct.  84,  13  Pa.  Dist.  R.  191,— holding  that 
deposit  by  wife  in  her  own  name  of  funds  of  her  husband  does  not  divest  him  of 
title 
l¥ho  Is  entitled  to  earnings  of  married  woman. 

Cited  in  Bowler's  Estate,  20  Phila.  44,  47  Phila.  Leg.  Int.  298,  8  Pa.  Co.  Ct. 
522,  to  point  that  married  woman's  earnings,  not  out  of  her  separate  estate, 
according  to  act  of  1848,  belonged  to  her  husband. 
Estoppel  to  claim  title  to  decedent's  estate. 

Cited  in  Rainow's  Estate,  4  Kulp,  161,  on  contest  of  title  to  insurance  policy 
by  assent  of  all  prties  in  order  to  avoid  any  other  action;  Marshall's  Estate, 
40  W.  N.  C.  303,  19  Pa.  Co.  Ct.  612,  6  Pa.  Dist.  R.  886,  to  point  that  adminis- 
tratrix it  not  estopped  to  claim  decedent's  estate  individually  by  filing  an  ac- 
eount. 

Distinguished  in  Staib's  Estate,  11  Pa.  Super.  Ct.  447,  on  right  of  one  having 
possession  of  fund  standing  in  name  of  decedent  to  voluntarily  pay  it  over  to  ad- 
ministrator and  then  on  distribution  deny  title  of  estate. 
Following  trust  funda. 

Cited  in  Re  Wilkes-Barre  Furniture  Mfg.  Co.  130  Fed.  796,  holding  that  mis- 
appropriated trust  funds  in  hands  of  trustee  in  bankruptcy  should  be  followed 
and  reclaimed  by  appearing  before  referee  and  making  claim  to  them  before 
they  have  been  distributed  to  other  parties. 

91  ABf.  REP.  529,  FIRST  NAT.  BANK  v.  McBIICHABIi,   106  PA.  460. 
Acceptance  of  checks  and  bills  of  exchange. 

Cited  in  First  Nat.  Bank  v.  Shoemaker,  117  Pa.  94,  2  A.  S.  R.  649,  11  Atl. 
304,  20  W.  N.  C.  137,  44  Phila.  Leg.  Int.  484,  holding  that  payee  has  no  right 
of  action  upon  check  when  there  has  been  no  acceptance  by  bank;  Wisner  v. 
First  Nat.  Bank,  220  Pa.  21,  17  L.R.A.(N.S.)  266,  68  Atl.  955,  holding  that  ac- 
ceptance of  check  may  be  implied  from  conduct  of  drawee;  Westberg  v.  Chicago 
Lumber  A  Coal  Co.  117  Wis.  589,  94  N.  W.  572,  holding  that  acceptance  of  non- 
negotiable  bill  of  exchange  will  not  be  implied  from  its  retention  by  drawee 
unless  presented  to  him  for  acceptance  by  holder  or  authorized  agent  and  re- 
tention was  accompanied  by  circumstances,  contractual  or  tortious,  such  as  arouse 
estoppel;  Bryan  v.  First  Nat.  Bank,  205  Pa.  7,  54  Atl.  480,  to  point  that  holder 
of  check  en  bank  drawn  by  one  having  funds  to  meet  it,  could  not  sue  on  it  un- 
less accepted. 
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Cited  in  reference  notes  in  2  A.  S.  R.  652,  on  rights  of  holder  of  bank  cheek; 
17  A.  S.  R.  908,  on  right  to  maintain  action  on  unaccepted  check  againat  drawee. 

Cited  in  notes  in  80  A.  S.  R.  871,  872,  on  bank's  liability  to  holder  of  check  for 
refusal  to  pay;  17  LJEl.A.(N.S.)  1269,  on  detention  of  bill  of  exchange  or  check 
by  drawee  as  acceptance  thereof;  8  E.  R.  C.  760,  on  liability  of  bank  to  third 
person  as  holder  of  check;  12  LJIJI.  792,  on  acceptance  of  bank  checks;  41  L. 
ed.  U.  8.  858,  on  liability  of  bank  crediting  depositor  with  check. 
Check  aa  aaalgBment  <»ff  fund. 

Cited  in  notes  in  19  A.  S.  R.  610,  as  to  whether  check  is  an  assignment  of 
the  fund;  10  E.  R.  C  424,  on  bank  check  as  equitable  assignment  of  deposit. 
CertiflcaUon  of  check. 

Cited  in  note  in  89  A.  D.  444,  on  form  of  certification  of  check. 
Neoesslty  for  notice  off  nonpayment  of  check. 

Cited  in  Wood  River  Bank  t.  First  Nat.  Bank,  36  Neb.  744,  55  N.  W.  239, 
holding  bank  liable  where  it  held  checks  two  days  in  order  to  enable  drawer  to 
provide  funds  for  payment  without  giving  notice  of  refusal  of  payment  for  want 
of  funds. 

61   AM.  REP.    SSa,   liONG  T.   RKKBKR,    106   PA.    466. 
Increase  off  haaard  avoiding  policy. 

Cited  in  notes  in  66  A.  8.  R.  696,  on  increase  of  hasard  avoiding  fire  insurance 
policy,  in  matters  outside  knowledge  or  control  of  insured;  66  A.  8.  R.  699,  on 
increase  of  hasard  avoiding  policy  by  dangerous  machinery  processes,  or  articles; 
66  A.  S.  R.  698,  on  increase  of  hasard  avoiding  policy,  as  question  for  jury. 
—  Effect  of  tenant's  acta. 

Cited  in  Edwards  v.  Farmer  Mut.  Ins.  Asso.  128  Ga.  353,  119  A.  S.  R.  385,  12 
L.R.A.(N.S.)  484,  57  8.  K  707,  10  A.  A  K  Ann.  Cas.  1036;  McCurdy  v.  Orient 
Ins.  Co.  30  Pa.  Super.  Ct.  77;  Norwaysz  v.  Thuringia  Ins.  Co.  204  Dl.  334,  68 
N.  £.  551, — holding  that  violation  of  terms  of  fire  policy  by  tenant  of  insured 
without  latter's  knowledge  is  violation  by  insured. 

Cited  in  reference  notes  in  26  A.  S.  R.  415,  on  alteration  of  premises  by  tenant 
as  avoidance  of  insurance;  45  A.  S.  R.  308,  on  increase  of  risk  by  tenant. 

Cited  in  note  in  12  L.R.A.(N.S.)  485,  on  effect  upon  insurance  policy  of  breach 
of  condition  by  tenant. 

51  AM.  REP.  5S4,  GOERSEN  ▼.  COM.   106  PA.  477. 
Admissibility  of  proof  of  distinct  offense. 

Cited  in  People  v.  Ebanks,  117  Cal.  652,  40  L.RJ^.  269,  49  Pac  1049,  holding 
that  whenever  case  is  such  that  proof  of  one  crime  tends  to  prove  fact  material  in 
trial  of  another,  such  proof  is  admissible;  Com.  v.  Shepherd,  2  Pa.  Dist.  R.  345, 
holding  that  testimony  of  acts,  conduct,  or  declarations  of  person  accused  of 
felony,  as  tend  to  establish  guilty  knowledge  or  intent,  competent  although  they 
may  constitute  distinct  crime;  Com.  v.  Mudgett,  4  Pa.  Dist.  R.  739,  holding  evi- 
dence of  murder  of  other  members  of  family  admissible  to  show  accused's  purpose 
to  kill  them  all  to  rid  himself  of  their  claims  for  money  illegally  obtained;  Com. 
V.  Valevedi,  32  Pa.  Super.  Ct.  241,  holding  that  on  trial  for  illegal  r^stration 
state  may  show  that  defendants  procured  to  be  placed  upon  list  of  voters  large 
number  of  persons  who  were  not  naturalized  and  therefore  not  qualified  to  vote; 
SUte  V.  Kelley,  65  Vt.  531,  36  A.  S.  R.  884,  27  Atl.  203,  holding  evidence  tending 
to  show  that  party  has  been  guilty  of  other  like  offenses  receivable  where  it  is 
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iiecessarj  to  prove  knowledge  of  character  of  thing  in  respect  of  which  act  was 
done. 

Cited  in  notes  in  62  L.R.A.  219,  on  evidence  of  other  crimes  to  show  common 
scheme,  plan,  or  system;  62  L.R.A.  307,  on  evidence  of  other  crimes  to  rebut 
defense  of  accident  or  mistake. 
Ground  for  new  trial  in  criminal  case. 

Cited  in  Com.  v.  Lombardi,  221  Pa.  31,  70  Atl.  122,  holding  that  presence  of 
barber  in  jury  room  at  jurors'  request  and  with  consent  of  attorneys  is  not 
ground  for  new  trial  in  murder  case. 
—  Separation  of  Jury  pending  trial. 

Cited  in  Stout  v.  State,  76  Md.  317,  25  Atl.  290,  as  to  separation  of  jury 
pending  trial;  State  v.  Kent,  6  N.  D.  616,  85  LJRJk.  618,  67  N.  W.  1052,  holding 
that  when  it  is  shown  because  of  separation  opportunity  had  been  given  for 
improper  influence  of  jury,  prejudice  is  presumed  to  accused  and  burden 
is  upon  state  to  overcome  such  presumption ;  Moss  v.  Com.  107  Pa.  267,  holding 
that  where  during  adjournment  of  murder  trial  one  of  jurors  was  absent  for 
two  days  in  custody  of  sworn  officer,  and  by  permission  of  court,  such  separation 
of  jury  was  not  sufficient  ground  for  reversal  of  judgment. 

Cited  in  reference  note  in  60  A.  R.  73,  on  allowing  separation  of  jury. 

Cited  in  note  in  24  L.R.A.(N.S.)  781,  on  permitting  separation  of  jury  in 
capital  case. 

51   AM.  REP.   586,  ANNVIIiliB  NAT.  BANK  T.  KBTTSRING,   106   PA. 

5S1. 
Waiver  of  protest. 

Cited  in  Johnson  County  Sav.  Bank  v.  Lowe,  47  Mo.  App.  151 ;  First  Nat.  Bank 
V.  Hartman,  110  Pa.  196,  1  Atl.  271, — ^holding  waiver  of  protest  without  more 
sufficient  to  dispense  with  demand  and  notice;  Lititz  Nat.  Bank  v.  Siple,  145 
Pa.  49,  22  Atl.  208,  10  Pa.  Co.  Ct.  391,  holding  affirmative  reply  to  telegram 
"Can  I  draw  for  note  due  to-day?"  to  payee  and  indorser  by  maker,  not  waiver 
of  notice  of  nonpayment  of  note  where  maker  drew  for  amount  larger  than  note; 
Valley  Nat  Bank  v.  Urich,  191  Pa.  556,  43  Atl.  354,  holding  that  protest  of 
promissory  note  may  be  waived  by  parol;  Burgettstown  Nat.  Bank  v.  Nill,  213 
Pa.  456,  110  A.  S.  R.  554,  3  L.R.A.(N.S.)  1079,  63  Atl.  186,  5  A.  &  E.  Ann.  Cas. 
476,  holding  indorser,  indorsing  on  note  waiver  of  protest,  bound  by  waiver,  and 
liable  on  note. 

Cited  in  reference  note  in  57  A.  S.  R.  488,  on  evidence  of  waiver  of  notice  of 
presentment  and  dishonor. 
Evidence  of  presentment -of  note. 

Cited  in  Baumeister  v.  Kuntz,  53  Fla.  340,  42  So.  886,  holding  evidence  of 
contemporaneous  facts  and  circumstances  constituting  course  of  action,  of  parties 
to  promissory  notes  admissible  to  ascertain  whether  or  not  presentment  for  pay- 
ment has  been  waived. 

51  AM.  REP.  540,  POTB'S  APPEAI;,   106  PA.  574. 
Who  entitled  to  custody  of  illegitimate  child. 

Cited  in  Ayoock  v.  Hampton,  84  Miss.  204,  105  A.  S.  R.  424,  65  L.R.A.  689,  36 
So.  245,  holding  that  mother  of  bastard  child  being  dead,  pimitive  father  is  en- 
titled to  custody  of  child  as  against  its  maternal  uncle;  Swartwood's  Adoption, 
36  Pa.  Co.  Ci.  612,  holding  that  putative  father  of  illegitimate  child  has  right  to 
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be  heard  in  proceedings  for  adoption;  Deichman  t.  Knecht^  18  Pa.  l>i«t  R.  279» 
11  North.  Co.  Rep.  231,  holding  that  mother  of  bastard  child  could  not  recover 
for  wrongful  death,  where  father  was  living  at  time  of  death. 

Cited  in  notes  in  66  L.R.A.  690,  on  right  of  mother  of  illegitimate  child  to 
its  custody  and  control  as  against  reputed  father;  06  L1.R.A.  696,  on  reputed 
father's  right  to  guardianship  of  illegitimate  child;  65  L.R.A.  696,  on  reputed 
father's  right  to  custody  and  control  of  illegitimate  child  as  against  guardian; 
66  LJLA.  697,  on  right  of  mother  or  reputed  father  of  illegitimate  child  to  a^ear 
or  be  heard  in  proceedings  affecting  custody. 

1^1  AM.  REP.  541,  IiYBB'S  APPEAL,  106  PA.  626. 

Rl^ta  In  peroolatliic  waters. 

Cited  in  reference  notes  in  62  A.  S.  R.  206,  on  title  to  percolating  wat^v;  20 
A.  S.  R.  866,  on  rights  of  landowner  in  spring. 

Cited  in  note  in  19  L.R.A.  99,  on  effect  of  a  grant  upon  rights  in  percolating 
water. 

—  liiability  for  Interference  with. 

Cited  in  Copper  King  t.  Wabash  Min.  Co.  114  Fed.  991,  holding  where  odning 
•company  has  acquired  exclusive  right  to  use  of  water  of  certain  creek  in  working 
its  mines,  another  company  has  not  right  in  developing  its  mine  by  means  of 
shaft  near  creek,  to  cut  off  and  divert  waters  flowing  into  it;  Meeker  ▼.  East 
Orange,  76  N.  J.  L.  436,  70  AU.  360;  Edwards  v.  Haeger,  180  IlL  99,  54  N.  S. 
176, — holding  that  owner  may  intercept  water  percolating  through  land,  even 
though  it  interferes  with  springs  on  adjoining  premises;  Jones  v.  Forest  Oil  Co. 

30  Pittsb.  L.  J.  N.  S.  68;  Clarke  County  v.  Mississippi  Lumber  Co.  80  Miss.  636, 

31  So.  906, — ^holding  one  who,  acting  in  good  faith,  sinks  well  on  his  own  land  not 
liable  in  damages  to  neighbor  in  whose  well  water  is  tiiereby  diminished;  Stone 
V.  Providence  Gas  A  Water  Co.  13  Pa.  Dist.  R.  667,  holding  water  cmnpany  ia 
lawful  use  of  its  land,  liable  for  injury  to  its  neighbor's  well  or  spring  by  reason 
of  cutting  off  percolating  waters  although  done  without  malice  or  negligence; 
Williams  v.  Ladew,  161  Pa.  283,  41  A.  S.  R.  891,  29  AtL  64,  34  W.  N.  C.  363, 
holding  that  injury  caused  to  subterranean  supply  of  water  by  lawful  acts  of 
owner  of  land  is  damnum  absque  injuria;  Bair  v.  Palm,  16  Pa.  Dist.  R.  487,  hold- 
ing that  subterranean  stream  cannot  be  diverted  by  upper  owner  through  un- 
necessary waste. 

Cited  in  note  in  62  L.R.A.  691,  en  effect  of  bad  motive  to  make  actionable  an 
injury  to  percolating  waters. 
Doctrine  of  preecriptlon  as  applied  to  percolating  water. 

Cited  in  Mohn  v.  Bollman,  26  Lane  L.  Rev.  276,  holding  that  no  prescriptive 
right  to  uninterrupted  flow  of  subterranean  stream  through  adjacent  land  arises; 
Crescent  Min.  Co.  v.  Silver  King  Min.  Co.  17  UUh,  444,  70  A.  S.  R.  810,  64  Pae. 
244,  holding  prescriptive  rights  in  percolating  waters  denied  whenever  water  is 
so  hidden  in  earth  that  its  course  is  not  discoverable  from  surface;  Deadwood 
C.  R.  Co.  V.  Barker,  14  S.  D.  558,  86  N.  E.  619;  Wheelock  v.  Jacobs,  70  Vt  162, 
07  A.  S.  R.  659,  43  LJLA.  106,  40  Atl.  41,  holding  that  doctrine  of  prescription 
has  no  application  to  percolating  water. 

Cited  in  note  in  93  A.  S.  R.  713,  on  prescriptive  title  to  percolating  waters. 
Dlatinction  between  rights  in  surface  and  subterranean  waters. 

Cited  in  Collins  v.  Charities  VaUey  Gas  Co.  131  Pa.  143,  17  A.  S.  R.  791,  6 
L.R.A.  280,  18  AtL  1012,  26  W.  N.  C.  139,  20  Pittsb.  L.  J.  N.  S.  228,  47  Phila. 
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Leg.  Int.  96^  holding  that  distinction  between  rights  in  surface  and  in  subter- 
ranean waters  is  not  founded  on  fact  of  their  location  above  or  below  ground,  but 
upon  knowledge  of  their  existence,  location  and  course. 
Presumptton  as  to  subterranean  waters. 

Cited  in  Barclay  v.  Abraham,  121  Iowa,  619,  100  A.  S.  R.  366,  64  L.R.A.  265, 
^6  N.  W.  1080,  holding  that  subterranean  waters  are  presumed  to  be  percolating 
unless  supply  is  shown  to  be  from  known  and  defined  stream;  Pence  v.  Carney, 
68  W.  Va.  296,  112  A.  S.  R.  963,  6  LJLA.(N.S.)  266,  52  S.  E.  702,  holding  that 
underground  waters  which  law  recognizes  as  existing  in  underground  bodies  or 
streams  in  well  defined  channels  are  those  which  are  known  to  so  exist. 

Cited  in  notes  in  67  A.  S.  R.  665,  672,  on  what  are  percolating  waters;  67  A. 
S.  R.  668,  on  ascertainability  and  importance  of  channel  of  underground  water 
-courses. 

Right  to  use  one*s  own  land  generally. 

Cited  in  Com.  ex  rel.  Atty.  Gen.  v.  Russell,  37  W.  N.  C.  404,  33  AtL  709,  26 
Pittsb.  L.  J.  N.  S.  250,  on  right  of  oil  operators  to  pollute  stream,  used  by  public, 
by  operations  on  their  own  land;  Letts  v.  Kessler,  54  Ohio  St.  73,  40  LJ^.A. 
177,  42  N.  E.  765,  holding  that  party  had  legal  right  to  erect  and  maintain  fence 
upon  his  own  premises  although  it  shuts  off  light  and  air  from  neighbor's 
window;  McKinney  v.  McCullough,  17  Phila.  395,  42  Phila.  Leg.  Int.  414,  holding 
-owner  not  liable  for  damage  done  in  destroying  easement  by  reasonable  use  of 
his  property. 

Cited  in  note  in  1  E.  R.  Co.  761,  on  damnum  absque  injuria. 

51  AM.  KBP.  550,  EX  PARTE  LEVY,  4S  ARK.  41. 

Discretionary  power  of  court  to  grant  Ilqnor  license. 

Cited  in  Zerger  v.  Quilling,  48  Ark.  157,  2  8.  W.  662,  holding  that  granting 
or  refusing  of  liquor  license  is  discretionary  with  county  court;  Ouachita  County 
V.  Rolland,  60  Ark.  516,  31  S.  W.  144,  holding  that  discretion  of  county  court 
is  properly  exercised  in  refusing  to  grant  license  to  sell  liquors  to  one  who  fails 
to  show  that  she  possesses  "a  good  moral  character"  as  required  by  statute; 
Whisscn  v.  Furth,  73  Ark.  366,  68  L.R.A.  161,  84  S.  W.  500,  holding  that  grant 
or  refusal  of  license  to  sell  liquors  is  discretionary,  within  certain  limits,  in 
county  court  and  such  discretion  is  reviewable  on  appeal;  State  ex  rel.  Brockett 
T.  Alliance,  65  Neb.  524,  91  N.  W.  387,  holding  that  it  is  within  absolute  dis- 
cretion of  licensing  authorities  to  refuse  liquor  license  to  all  applicants  in  any 
county  or  municipality  of  state;  State  ex  rel.  Noble  v.  Chevenne,  7  Wyo.  417, 
40  L.R.A.  710,  52  Pac.  975,  holding  that  legislature  may  confer  lawful  discretion 
upon  boards  and  officers  appointed  to  grant  liquor  licenses. 

Cited  in  note  in  21  L.R.A.  582,  585,  on  discretion  in  granting  of  liquor  licenses. 
InTalidlty  of  discrimination  in  issuance  of  Ilqnor  licenses. 

Cited  in  Re  Sarlo,  76  Ark.  336,  88  S.  W.  953,  holding  that  county  court  can- 
not  make   arbitrary   discrimination   in   issuance  of  liquor  licenses;    Ex  parte 
Theisen,  30  Fla.  529,  32  A.  S.  R.  36,  11  So.  901,  holding  ordinance  relative  to 
sale  of  liquors,  permitting  of  arbitrary  discrimination,  void. 
Rigbt  of  appeal  from  county  court. 

Cited  in  McCullough  v.  Blackwell,  51  Ark.  159,  10  S.  W.  269;  Marion  County 
▼.  Estes,  79  Ark.  504,  96  S.  W.  165, — holding  appeals  allowable  to  circuit  court 
from  all  final  orders  and  judgments  of  county  court,  and  on  such  appeals  circuit 
HK>urt  proceeds  to  try  such  case  de  novo  as  other  cases  at  law. 
Am.  Rep.  Vol.  XIX.— 70. 
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Meaning  of  "immunttjr"  and  "prlTilege." 

Cited  in  Hammer  t.  Indiana,  173  Ind.  IM,  24  L.RJL(N.&)  795,  89  N.  K 
850,  to  point  that  "immuni^  and  '^iiTil^ge"  are  STnonymons  terms. 

51  AM.  REP.  5«0,  STATE  ▼.  WADE,  43  ARK.  77. 
What  oonstitntes  a  wager. 

Cited  in  2  McClain  Criminal  Law,  §  1286,  on  cigars,  beer,  or  other  treats  as 
sufficient  stake  to  constitute  wager. 

51  AM.  REP.  543,  NOLEN  t.  HARDEN,  43  ARK.  307. 
What  oonaUtntes  gift. 

Cited  in  Straughan  t.  Tucker,  59  Ark.  93,  26  S.  W.  384,  holding  mother's 
direction  to  trustee  to  credit  mortgage  with  sum  of  $1,200  which  she  desired 
to  give  to  son,  trustee  giving  receipt  acknowledging  that  he  had  done  so,  suf- 
ficient delivery  to  constitute  valid  gift;  Williams  v.  Smith,  66  Ark.  299,  50  S. 
W.  513,  holding  evidence  that  husband  delivered  sum  of  money  to  firm  as  gift 
to  wife  and  that  she  was  informed  of  and  accepted  gift,  sufficient  to  prove  valid 
and  irrevocable  gift;  Ragan  v.  Hill,  72  Ark.  307,  80  8.  W.  150,  holding  not  gift 
causa  mortis  because  of  no  delivery  where  old  man  not  expecting  to  live  long 
loaned  sum  of  money  to  firm,  who  executed  receipt  containing  agreement  to 
turn  money  over  to  certain  person  in  case  of  lender's  death;  Jackson  v.  Gallagher, 
128  Ga.  321,  57  S.  £.  750,  holding  that  there  was  gift  inter  vivos  from  mother 
to  child  where  mother  made  agreement  with  her  brother  to  hold  all  of  her  wages 
for  ner  child  and  he  deposited  same  in  bank  in  his  own  name  as  agent  for 
child. 

Cited  in  note  in  12  £.  R.  C.  434,  on  sufficiency  of  gift  inter  vivos. 
—  Delivery  as  essential. 

Cited  in  Smith  v.  Youngblood,  68  Ark.  255,  58  S.  W.  42,  holding  delivery 
to  trustee  sufficient  to  complete  gift  inter  vivos;  Newton  v.  Snyder,  44  Ark.  42, 
51  A.  R.  587;  Williams  v.  Johnston,  84  Ark.  109,  104  8.  W.  789,— holdmg 
actual  delivery  of  property  necessary  to  constitute  valid  gift;  Turner  v.  Gonzales, 
3  Ind.  Terr.  649,  64  S.  W.  565,  holding  that  gift  of  land  becomes  absolute  on 
donee's  taking  actual  possession. 

Oompetency  of  witnesses  to  transactions   with  and  statements   of  d^ 
ceased. 

Cited  in  McRae  v.  Holcomb,  46  Ark.  306,  holding  that  constitutional  provision 
prohibiting  parties  in  actions  by  or  against  administrators,  etc  from  testifying 
as  to  transactions  of  testator,  intestate  or  ward,  applies  <mly  to  parties  to 
record,  and  does  not  exclude  one  who  has  interest  in  result,  but  is  not  party  to 
record;  Strayhom  v.  McCall,  78  Ark.  209,  95  S.  W.  455,  8  A.  A  K  Ann.  Gas.  377, 
holding  that  it  is  only  as  to  transactions  with  or  statements  of  deceased,  that 
opposite  party  is  rendered  incompetent  to  testify  under  constitutional  pro> 
vision. 
Privileged  commnnlcatlons  between  Wstmnd  and  wife. 

Cited  in  Miles  v.  St.  Louis,  I.  M.  A  S.  R.  Co.  90  Ark.  485,  119  S.  W.  837, 
holding  that  wife  is  not  prevented  from  testifying  in  behalf  of  husband  where 
he  sues  as  administrator  even  though  he  will  receive,  as  distributee  part  of 
any  fund  recovered;  Sexton  v.  Sexton,  129  Iowa,  487,  2  L.R.A.(N.S.)  708,  105 
N.  W.  314,  to  point  that  oommunications  between  husband  and  wife   having 
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reference  to  business  relations  are  not  privileged;  Gant  v.  State,  55  Tex.  Crim. 
Rep.  284,  116  S.  W.  801,  holding  that  evidence  of  wife  of  deceased  in  murder 
case  is  inadmissible  as  to  threats  made  by  her  husband  against  defendant  when 
witness  and  her  husband  were  alone. 
Jfature  of  appeal  in  equity  cases. 

Cited  in  Daugherty  v.  Bogy,  3  Ind.  Terr.  197,  53  S.  W.  542,  holding  that  in 
equity  case,  on  appeal,  there  is  trial  de  nova  on  questiona  of  both  law  and 
fact. 

IVhen  findings  will  be  set  aside. 

Cited  in  Carr  v.  Fair,  92  Ark.  359,  122  S.  W.  659,  19  A.  A  £.  Ann.  Cas.  906, 
holding  that  chancellor's  findings  upon  disputed  questions  of  fact  will  be  set 
aside  if  against  decided  preponderance  of  CTidence. 

51  AM.  REP.   5«5,  STATS  t.  CARIj,   48  ARK.   858. 
Place  of  delivery  to  carrier  as  place  of  sale. 

Cited  in  Burton  v.  Baird,  44  Ark.  556;  Hope  Lumber  Co.  v.  Foster  &  L. 
Hardware  Co.  53  Ark.  196,  13  S.  W.  731, — holding  delivery  of  goods  to  common 
carrier  a  delivery  to  purchaser;  Gottlieb  v.  Rinaldo,  78  Ark.  123,  6  L.RJL(N.S.) 
273,  93  S.  W.  750,  holding  delivery  of  goods  to  carrier  by  consignor  a  delivery  to 
consignee;  West  v.  Humphrey,  21  Nev.  80,  25  Pac.  446,  holding  that  carrier 
is  bailee  of  consignee  and  not  of  consignor;  State  v.  Mullin,  78  Ohio  St.  358, 
125  A.  S.  R.  710,  18  L.R.A.(N.S.)  609,  86  N.  E.  556;  Bruce  v.  State,  36  Tex. 
Crim.  Rep.  53,  35  S.  W.  383, — holding  sale  considered  as  completed  at  point  of 
shipment;  Merriweather  v.  State,  48  Tex.  Crim.  Rep.  80,  86  S.  W.  332,  holding 
that  sale  is  made  at  place  where  goods  are  separated  from  general  stock  and 
delivered  to  carrier,  such  delivery  being  delivery  to  consignee;  Texas  &.  P.  R. 
Co.  V.  Wilson  Hack  Line,  46  Tex.  Civ.  App.  38,  101  S.  W.  1042;  Harper  v. 
State,  91  Ark.  422,  25  L.R.A.(N.S.)  609,  121  S.  W.  737,  13  A.  &  E.  Ann.  Cas. 
435, — holding  that  goods  shipped  from  this  state  in  response  to  order  from 
person  in  another  state  consigned  to  buyer  are  sold  in  this  state;  Josey  v. 
State,  88  Ark.  269,  —  L.R.A.(N.S.)  — ,  114  S.  W.  216,  to  point  that  delivery 
of  goods  to  carrier  when  made  in  pursuance  of  order  to  ship  is  in  effect  de- 
livery to  consignee. 

Cited  in  reference  notes  in  56  A.  R.  557,  on  place  of  sale  of  goods  shipped 
C.  0.  D.  on  mail  order;  17  A.  S.  R.  773,  on  when  sale  C.  0.  D.  is  consummated; 
37  A.  S.  R.  414;  54  A.  S.  R.  685,— on  passing  of  title  by  delivery  to  carrier. 

Cited  in  note  in  22  L.R.A.  426,  on  passing  of  title  to  property  sent  by  carrier 
C.  0.  D. 

Distinguished  in  Garner  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  79  Ark.  353,  116  A. 
S.  R.  83,  96  S.  W.  187,  holding  sale  not  complete  on  delivery  of  cotton  by  con- 
signor to  carrier  where  bill  of  lading  must  be  delivered  to  consignee. 

—  Of  intoxicating  liquors. 

Cited  in  United  States  v.  Adams  Exp.  Co.  119  Fed.  240;  United  States  t. 
Orene  Parker  Co.  121  Fed.  596;  Berger  v.  State,  50  Ark.  20,  6  S.  W.  15; 
Hunter  v.  State,  55  Ark.  357,  18  S.  W.  374;  Glass  v.  State,  68  Ark.  266,  57 
S.  W.  793;  State  v.  Cairns,  64  Kan.  782,  58  L.R.A.  55,  68  Pac.  621,— holdiiiic 
that  sale  of  intoxicating  liquors  is  made  at  place  of  delivery  to  common  car- 
rier; O'Xeil  v.  Vermont,  144  U.  S.  323,  36  L.  ed.  450,  12  Sup.  Ct.  Rep.  693,. 
as  to  whether  shipments  of  liquors  C.  O.  D.  are  deemed  absolute  sales  or  execu* 
tory  contracts  of  sale  not  completed  until  actual  delivery;  Munscll  v.  Carthage,. 
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]05  III  App.  119;  Carthmge  v.  DuraU,  202  UL  234,  66  N.  £.  1099^— holding  tiiat 
sale  of  intoxicating  liquors,  although  shipped  C.  O.  D.,  is  made  at  plaee  of 
delivery  to  common  carrier. 

Cited  in  notes  in  4  L.R.A.  835,  on  sale  of  spirituous  liquors  bj  drummer  la 
nonlioense    county;    2    L.R.A.(N.8.)    383,    on    effect   oi   seller's    statement  on 
C.  0.  D.  order. 
Title  on  oondltlonal  sale. 

Cited  in  note  in  23  £.  R.  C.  385,  on  title  to  goods  shipped  subject  to  a  eon- 
d  it  ion. 

What  laws  govern  contract. 

Cited  in  Parsons  Oil  Co.  t.  Boyett,  44  Ark.  230,  holding  contract  ralid  where 
made  enforceable  everywhere;  Grider  ▼.  Driver,  46  Aric  50,  holding  that  validity 
of  accounts  and  amounts  due  thereon  depend  upon  and  are  determined  by  laws 
of  place  where  made  and  contracted. 
"What  constitutes  Interstate  commerce. 

Cited  in  note  in  5  L.R.A.(NJB.)  631,  on  shipping  liquor  from  one  state  into 
another  C.  0.  D.  without  previous  order  as  interstate  oommeroe. 
lilabllity  of  consignee  for  loss  In  transit. 

Cited  in  Bray  Clothing  Co.  v.  McKinney,  90  Aric  161,  118  &  W.  406,  hold- 
ing that  oonsignee  of  goods  is  liable  for  loss  in  transit  only  where  delivery 
to  carrier  is  in  pursuance  of  contract  authorising  shipment. 
Effect  of  "Three  mile  law"  on  sale  of  llqnors. 

Cited  in  Herron  v.  SUte,  51  Ark.  133,  10  S.  W.  25,  holding  that  *<Three  mile 
law"  does  not  apply  to  mere  executory  oontract  to  sell  liquors. 
Kffect  of  vendor's  lien. 

Cited  in  Bunch  v.  Potts,  57  Ark.  257,  21  &  W.  437,  holding  vendors  entitled 
to  special  property  in  goods  growing  out  of  right  to  hold  them  until  {Hrice  wu 
paid  or  tendered. 

51  AM.  REP.  572,  WHITTINGTON  T.  FIiINT,  43  ABK.  504. 
Adverse  possession  against  mortgagee. 

Cited  in  Duke  v.  State,  56  Ark.  485,  20  8.  W.  600,  holding  possession  of  mort- 
gaged premises  under  claim  of  ownership,  not  adverse  to  mortgagee  where  claim 
was  made  with  knowledge  of  mortgage  and  where  claimants  never  in  terms  re- 
pudiated it;  Austin  v.  Steele,  68  Ark.  348,  58  8.  W.  352;  Goodman  v.  Pareira, 
70  Ark.  49,  66  S.  W.  147,— holding  that  to  constitute  adverse  holding  against 
mortgagee,  his  privies  and  grantees  with  notice,  there  must  be  open  and  no- 
torious denial  of  mortgagee's  title. 

Cited  in  reference  notes  in  3  A.  S.  R.  515,  on  possession  under  deed  from  mort- 
gagor as  adverse  to  mortgagee;  88  A.  8.  R.  172,  on  adverse  possession  of  prop- 
erty. 

Cited  in  note  in  111  A.  6.  R.  989,  as  to  when  grantee^s  psssession  will  be 
deemed  adverse  to  prior  mortgagee. 
—•By  mortgagor. 

Cited  in  Chouteau  v.  Riddle,  110  Mo.  366,  19  8.  W.  814,  holding  that  mort- 
gagor in  possession  does  not  hold  adversely  to  mortgagee;  Doyle  v.  Ifellen,  15 
R.  L  523,  8  AtL  709,  holding  that  mortgagor  and  his  assigns  hold  mortgaged 
realty  in  privity  with  mortgagee,  and  subject  to  mortgagee's  rights. 
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Cited  in  note  in  1  L.R.A.(N.S.)   1037,  on  adyerse  possession  by  mortgagor  or 
his  grantee  against  mortgagee. 
£8tate  and  rights  of  mortgagee. 

Cited  in  Danenhauer  t.  Dawson,  66  Ark.  129,  44  L.R.A.  193,  46  S.  W.  131; 
Vaughan  ▼.  Walton,  66  Ark.  672,  52  S.  W.  437,— holding  that  legal  estate  in 
mortgaged  premises  passes  by  mortgage  to  mortgagee,  subject  to  be  defeated 
by  performance  of  conditions  of  mortgage;  Perry  County  Bank  ▼.  Rankin,  73 
Ark.  589,  84  S.  W.  726,  holding  that  mortgage  deed  conveys  to  and  vests  in 
mortgagee  legal  title  to  property  described  subject  to  be  defeated  by  payment  of 
debt;  Atkinson  v.  Burt,  65  Ark.  316,  46  S.  W.  987,  holding  mortgagee  obtaining 
possession  of  mortgaged  chattels  by  means  of  replevin  issued  by  justice  of 
peace  not  having  jurisdiction,  entitled  to  possession,  though  manner  of  obtaining 
it  may  have  been  unlawful 

C^ted  in  note  in  7  A.  S.  R.  32,  33,  on  nature  of  mortgagee's  estate. 
Bunning  of  limitations  against  claim  for  purchase  money  of  land. 

Cited  in  Rodman  v.  Sanders,  44  Ark.  604,  holding  where  vendor  of  land  would 
not  be  bkrred  of  foreclosure  for  purchase  money,  party  who  has  acquired  his 
rights  will  not  be  barred;  Tillar  y.  Clayton,  76  Ark.  405,  88  S.  W.  972,  holding 
that  statute  of  limitations  does  not  run  against  venaor  in  favor  of  vendee  hold- 
ing under  contract  of  purchase. 

51  AM.  REP.  584,  lilTTLB  BOOK  A  FT.  8.  R.  OO.  ▼.  DEAN,  4S  ARK* 

520. 
lilablllty  of  connecting  carriers. 

Cited  in  reference  note  in  2  A.  S.  R.  325,  on  liability  of  connecting  car- 
riers. 
Prohibition  of  Sunday  labor. 

Cited  in  Scales  v.  State,  47  Ark.  476,  58  A.  S.  R.  768, 1  S.  W.  769,  holding  that 
all  persons,  without  regard  to  religious  faith  or  practice,  are  prohibited  from 
labor  or  other  service  on  Sunday,  which  is  not  of  household  duty,  of  daily  neces- 
sity, comfort  or  charity. 
RIgbts  of  passenger  under  provisions  of  tickets. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  177,  67  A.  S.  R.  913,  45  8. 
W.  351,  holding  railroad  company  liable  for  ejecting  passenger  because  of  ticket 
which  by  mistake  of  ticket  agent  was  improperly  made  out;  Cleveland,  C.  C. 
^  St.  L.  R.  Co.  v.  Kinsley,  27  Ind.  App.  135,  87  A.  S.  R.  245,  60  N.  E.  169,  hold- 
ing that  construction  most  favorable  to  passenger  will  be  given  to  ticket  which 
is  ambiguous,  in  action  against  carrier  for  refusing  to  honor  ticket;  NichoTs 
V.  Southern  P.  Co.  23  Or.  123,  37  A.  S.  R.  664,  18  L.R.A.  66,  31  Pac  296,  to 
point  that  in  case  of  ordinary  ticket  both  parties  are  held  to  continuous  perform- 
ance when  transportation  is  once  begun,  until  it  is  completed. 

Cited  in  reference  note  in  4  A.  S.  R.  542,  on  construction  of  notices  and  con- 
ditions in  passage  tickets. 

Cited  in  note  in  28  L.R.A  774,  on  right  of  passenger  to  stop  over  in  case  of 
coupon  tickets. 
—  Ticket  limited  as  to  time  to  nse. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Furlow,  81  Ark.  496,  99  S.  W.  689,  holding 
carrier  liable  for  expelling  passenger,  holding  limited  ticket,  from  first  train 
which  he  could  have  taken  on  following  day,  where  there  was  no  train  after  ticket 
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was  issued  on  that  day  which  passenger  could  have  taken;  Elliott  v.  Southern 
P.  Co.  145  Cal.  441,  68  L.R.A.  393,  79  Pac.  420,  holding  that  in  case  of  inability 
on  part  of  railroad  company,  rendering  strict  performance  of  contract  unreason- 
able, passenger,  if  he  avails  himself  of  first  opportunity  to  complete  his  journey 
may  so  complete  it  under  contract  although  time  limited  has  expired. 

Cited  in  reference  notes  in  87  A.  S.  R.  257,  on  time  limit  in  railway  tidcet; 
34  A.  S.  R.  796,  on  right  to  passage  over  connecting  line  on  following  day  when 
no  train  runs  on  last  day  named  in  through  ticket. 

Cited  in  note  in  16  L.R.A.  471,  on  bow  far  ticket  may  be  used  for  passage 
after  expiration  of  time  limited. 
Who  are  passengers. 

Cited  in  note  in  61  A.  8.  R.  102,  on  persons  riding  on  certain  tickets  as  pas- 
sengers, 

51  AM.  REP.  587,  NBWTON  t.  SNYDER,  44  ARK.  41. 
Sufflotency  of  delivery  of  gift. 

Cited  in  Ragan  t.  HiU,  72  Ark.  307,  80  S.  W.  160,  holding  that  atf  to  ques- 
tion of  delivery,  there  is  no  distinction  between  gifts  inter  vivos  and  gifts  caiua 
mortis;  Stokes  v.  Spraguo,  110  Iowa,  89,  81  N.  W.  196,  holding  not  suffident 
deliveiy  of  notes  to  constitute  gift  causa  mortis  where  intestate  indorsed  notes 
over  to  person  and  stated  to  friend  that  he  wished  to  have  notes  go  to  that  per- 
son but  friend  who  promised  to  deliver  them,  did  not  take  possession  of  them 
until  after  decedent's  death. 

Cited  in  reference  note  in  10  A.  S.  R.  257,  as  to  how  gift  causa  mortis  of  sav- 
ings bank  book  may  be  made. 

Cited  in  notes  in  99  A.  S.  R.  891,  on  definition  and  requisites  of  gift  causa 
mortis;  99  A.  S.  R.  900,  on  person  to  whom  delivery  of  gift  causa  mortis  may 
be  made  for  donee;  9  £.  R.  C.  866,  on  sufficiency  of  delivery  to  validate  gift 
causa  mortis. 

51  AM.  REP.  580,  HUNTER  ▼.  MOORE,  44  ARK.    184. 
Nature  and  extent  of  ferry  rights. 

Cited  in  reference  note  in  109  A.  S.  R.  497,  on  right  to  use  one's  own  boats 
for  transportation  of  himself  and  employees,  friends,  guests,  and  goods  although 
another  has  exclusive  ferry  privilege. 

Cited  in  notes  in  37  L.R.A.  713,  on  right  of  ferries  to  take  tolls  without  fran- 
chise; 59  L.R.A.  514,  on  establishment,  regulation,  and  protection  of  ferries; 
59  L.R.A.  547,  on  interference  with  ferryman's  rights  by  carriage  without  com- 
pensation; 59  L.R.A.  553,  on  refusal  of  injunction  against  interference  with 
rights  of  ferryman;  12  E.  R.  C.  164,  on  nature  and  extent  of  ferry  rights. 

Distinguished  in  Shemwell  v.  Finley,  88  Ark.  330,  114  S.  W.  705,  holding  thst 
nonlicensed  ferryman  is  liable  to  statutory  penalty  for  transporting  persons  ia 
consideration  of  their  assisting  in  repairing  ferry  boat. 
Right  of  way  on  shore. 

Cited  in  note  in  4  L.R.A.(N.S.)  873,  on  right  of  way  on  shore. 

51  AM.  REP.  5t4,  DURR  t.  HERVEY,  44  ARK.  801. 
Effect  of  transfer  of  wmrthovme  receipts. 

Cited  in  Shaul  v.  Harrington,  54  Ark.  306,  16  8.  W.  835.  to  point  that  deliveiy 
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of  bailee's  receipt  for  chattels  is  symbolic  delivery  and  sufficient  against  credit- 
ors; Bank  of  Newport  v.  Hirsch,  59  Ark.  226,  27  S.  W.  74,  holding  tiiat  ware- 
houseman becomes  bailee  of  holder  of  receipt  to  whom  it  is  transferred;  North- 
rop V.  First  Nat.  Bank,  27  HI.  App.  527,  holding  that  delivery  of  warehouse 
receipts  is  symbolic  delivery  of  property  itself;  Montgomery,  W.  k  C6.  v.  Ameri- 
can Trust  &  Sav.  Bank,  71  111.  App.  20,  holding  possession  of  warehouse  receipts 
equivalent  to  possession  of  goods  described  in  them,  so  far  as  goods  were  in 
esse  when  receipts  were  given;  Longino  v.  Delta  Bank,  76  Miss.  395,  24  So. 
901,  holding  compress  company  holding  cotton,  bailee  of  bank  which  held 
receipt  for  it. 

Cited  in  note  in  11  E.  R.  G.  123,  on  estoppel  of  warehouseman  by  giving  ware- 
house receipt. 
Negotiability  of  warehouse  receipt. 

Cited  in  note  in  84  A.  D.  753,  on  negotiability  or  assignability  of  warehouse 
receipts. 

Kemoval  of  property  out  of  state  as  ground  for  attacbment. 

Cited  in  Simon  v.  Sevier  Asso.  54  Ark.  58,  14  S.  W.  1101,  holding  removal 
by  corporation  of  material  part  of  its  property  out  of  state,  not  leaving  enough 
therein  to  pay  its. debts,  ground  for  attachment;  Goodbar  v.  Bailey,  57  Ark. 
611,  22  S.  W.  568,  holding  removal  by  debtor  of  material  part  of  property  out 
of  state,  not  leaving  enough  to  pay  debts,  ground  for  attachment  notwithstand- 
ing property  was  shipped  to  creditor  to  pay  valid  debt;  Simmons  Hardware 
Co.  V.  Fighting  The  Flames  Co.  135  Mo.  App.  266,  115  8.  W.  467,  holding  that 
it  must  be  shown  that  intent  of  debtor  in  moving  property  out  of  state  was 
to  defraud  creditors,  in  order  to  sustain  attachment. 

Cited  in  note  in  30  L.R.A.  472,  on  attachment  to  prevent  removal  of  property. 
Effect  of  withholding  property  from  general  assignment. 
^  ,  Cited  in  Probst  v.  Welden,  46  Ark.  405,  holding  assignment  fraudulent  where 
failing  debtor   makes   assignment  purporting  to   convey   all  his   property   for 
benefit  of  creditors,  but  intentionally  withholds  valuable  part. 

«1  AM.  REP.  508,  MEMPHIS  A  Ii.  B.  B.  CO.  t.  STRINGFEIiliOW,  44 

ARK.  822. 
lilabllity  of  carrier  for  Injury  to  passenger  while  alighting. 

Cited  in  Diggs  v.  Louisville  &  N.  R.  Co.  14  L.R.A.(N.S.)  1029,  84  C.  C.  A. 
330,  156  Fed.  564,  to  point  carrier  bound  to  announce  name  of  station  on  ap- 
proach of  train  and  to  afford  passengers  sufficient  time  to  alight  with  safety; 
St.  Louis,  I.  M.  i  8.  R.  Co.  v.  Farr,  70  Ark.  264,  68  S.  W.  243,  holding  that  pas- 
senger may  recover  for  injury  by  train  being  negligently  started  while  she  was 
in  act  of  alighting  after  station  was  called  and  train  brought  to  standstill; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Glossup,  88  Ark.  225,  114  S.  W.  247,  holding  that 
railroad  is  liable  where  passenger  is  injured  by  alighting  on  bridge  on  which 
train  stopped  after  station  was  announced;  Ward  v.  Chicago  &  N.  W.  R.  Co. 
165  111.  462,  46  N.  £.  365,  holding  railroad  company  liable  to  passenger,  who, 
justified  by  conduct  of  servants  of  road  in  alighting  from  train,  is  injured  by 
reason  of  its  negligence  in  omitting  to  provide  safe  place  to  alight;  Smitson 
T.  Southern  P.  Co.  37  Or.  74,  60  Pac.  907,  holding  evidence  of  railroad  company's 
negligenoe  sufficient  to  take  case  to  jury  where  passenger  was  injured  by  alight- 
ing before  sUtion  was  reached;  Wolf  v.  Chicago  A,  N.  W.  R.  Co.  131  Wis.  335, 
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Ill  N.  W.  514,  holding  qoefltion  of  railroad  company's  negligence,  for  jmy 
in  action  for  injury  to  pasnenger  alighting  before  station  reached. 

Cited  in  reference  note  in  4  A.  8.  R.  381,  on  necessity  of  allowing  passenger 
suflScient  time  to  alight. 

Cited  in  notes  in  7  A.  8.  R.  832,  833,  on  carrier's  daty  to  inform  passengu', 
where  information  would  tend  to  prevent  exposure  to  danger  and  injury;  15 
L.R.A.  348,  349,  on  effect  of  announcement  of  station  by  carrier;  21  L.R.A.  380^ 
on  injuries  to  person  getting  off  where  train  makes  preliminary  stop;  2  LJLA 
(N.S.)  115,  on  passenger's  right  to  assume  that  car  will  stop  at  proper  place 
for  alighting. 

Distinguished  in  Hooks  t.  Alabama  ft  V.  R.  Co.  73  Miss.  145,  18  So.  925. 
holding  railroad   company   liable   for   injury   to  pasenger   by   alighting  where 
station  was  announced  and  train  stopped  befora  reaching  same. 
Care  required  for  safety  of  passengers. 

Cited  in  reference  notes  in  4  A.  8.  R.  381,  on  degree  of  care  required  to  pre- 
▼ent  injury  to  passenger;  17  A.  8.  R.  633,  on  care  required  for  safety  of  pas- 
sengers; 40  A.  8.  R.  833,  on  care  and  skill  required  of  passenger  carriers. 
Inference  of  negligence. 

Cited  in  reference  note  in  2  A.  8.  R.  208,  on  when  jury  may  infer  negli- 
gence. 
Contributory  negligence  In  leaving  moTlng  train. 

Cited  in  8t  Louis,  L  M.  ft  8.  R.  Co.  t.  Rosenberry,  45  Ark.  256,  holding  pas- 
senger not  chargeable  with  negligence  where  danger  of  alighting  from  moving 
train  is  not  apparent  and  he  does  so,  being  urged  to  take  risk  by  companj's- 
employeea;  Little  Rook  ft  Ft.  8.  R.  Co.  t.  Atkins,  46  Ark.  423,  holding  that 
whether  it  is  negligence  for  passenger  to  leave  moving  train  depends  on  eireum- 
stances  oi  case;  St.  Louis  ft  8.  W.  R.  Co.  y.  Johnson,  59  Ark.  122,  26  &  W. 
593,  holding  passenger  justified  in  accepting  company's  implied  invitation  to 
alight  where  station  is  called  in  night  time  and  train  brought  to  standstilL 
BeoelTcr  am  affecting  railroad  company's  liability. 

Cited  in  Arkansas  C.  R.  Co.  t.  State,  72  Ark.  250,  79  8.  W.  773,  holding  rail- 
road company  not  responsible  for  negligence  of  receiver  in  operating  railroad; 
Memphis  ft  C.  R.  Co.  t.  Hoechner,  14  C.  C.  A.  469,  31  U.  8.  App.  644,  67  Fed. 
456,  holding  railroad  company  not  liable  for  personal  injuries  caused  by  neg- 
ligent operation  of  road  while  in  exclusive  possession  and  occupation  of  receivers ; 
Archombean  v.  New  York  ft  N.  £.  R.  Co.  170  Msss.  272,  49  N.  £.  435,  holding 
action  for  personal  injuries  sustained  by  employee  while  railroad  was  in  hands 
of  receivers,  not  maintainable  against  corporation  after  receivers  have  turned 
over  property  to  it;  Schwurr  v.  Omaha  ft  St.  L.  Street  R.  Co.  98  Iowa»  418,  67 
N.  W.  280,  holding  that  railroad  company,  while  its  property  remains  in  hands 
of  receiver,  cMmot  be  held  liable  for  stock  killed  during  receivership. 
Joint  liability  of  corporation  and  receiver. 

Cited  in  Eckels  v.  Farley,  131  111.  App.  557,  holding  that  no  joint  liability 
exists  with  respect  to  corporation  and  receiver  for  such  corporation  who  is  in 
possession  of  its  property;  Eckels  v.  Henning,  139  111.  App.  660,  holding  that 
joint  judgment  against  corporation  and  its  receivers,  erroneous. 

Joint  liability  of  receiver  and  sureties. 

Cited  in  Robinson  v.  Arkansas  Loan  T.  Co.  74  Ark.  292,  85  8.  W.  413.  holding 
receiver  and  sureties  on  his  bond  alone  responsible  for  his  wrongdoing. 
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51   AM.  REP.   60e,  GORDON  v.  MOORE,  44  ARK.  340. 
Accord  and  satisfaction  by  part  payment. 

Cited  in  Reynolds  v.  Reynolds,  65  Ark.  369,  18  8.  W.  377,  holding  debt  already 
due  not  discharged  by  acceptance  of  part  payment  by  debtor;  Heaslet  v.  Sprat- 
lin,  54  Ark.  185,  15  S.  W.  461,  holding  debt  already  due  not  discharged  by  ac- 
ceptance of  part  unaccompanied  by  surrender  of  instrument  evidencing  debt; 
Dreyfus  v.  Roberts,  75  Ark.  354,  112  A.  B.  R.  67,  69  L.R.A.  823,  87  S.  W.  641, 
5  A.  &  E.  Ann.  Cas.  521,  holding  that  when  agreement  to  discharge  debt  by 
payment  of  smaller  simi  is  fully  executed  and  discharge  is  eyidenced  by  written 
receipt  for  lesser  simi  in  full  satisfaction  of  greater,  it  is  binding  release: 
Roberts  v.  Carter,  31  HI.  App.  142,  holding  interest  on  overdue  note  discharged 
by  acceptance  of  new  notes  and  surrender  of  original,  under  agreement  to  waive 
all  interest;  Henson  v.  Stever,  69  Mo.  App.  136,  holding  debt  discharged  by 
acceptance  of  part  in  full  satisfaction  together  with  compromise  of  other 
difference;  Shelton  v.  Jackson,  20  Tex.  Civ.  App.  443,  49  S.  W.  415,  holding  bond 
for  performance  of  contract  discharged  by  acknowledgement  of  receipt  of  lesa 
than  amoimt  secured  by  it^  when  principal  and  surety  are  insolvent;  Williams 
T.  Blumenthal,  27  Wash.  24,  67  Pac  393,  holding  judgment  discharged  by 
unsealed  release  acknowledging  receipt  of  part  payment  in  full  satisfaction, 
the  distinction  between  sealed  and  unsealed  instruments  having  been  abolished 
by  statute;  dissenting  opinion  in  Winter  v.  Kansas  City  Cable  R.  C6.  73  Mo. 
App.  173,  (affirmed  in  160  Mo.  159,  61  S.  W.  606),  majority  holding  liquidated 
debt  not  discharged  by  payment  of  part  expressly  made  for  that  purpose^  though 
release  be  under  seal. 

Cited  in  reference  notes  in  1  A.  S.  R.  398,  as  to  whether  payment  of  less  sum 
discharges  debt;  18  A.  8.  R.  269,  on  creditor's  acceptance  of  smaller  sum  in 
satisfaction  of  debt. 

Cited  in  notes  in  20  L.R.A.  786,  on  accord  and  satisfaction  by  part  pay- 
ment; 20  Ii.R.A.  788,  on  necessity  of  new  consideration  to  make  accord  and 
satisfaction  by  part  payment  effective;  20  LJKA.  788,  on  accord  and  satisfactioik 
by  part  payment  where  receipt  is  given;  20  LJIA..  789,  on  accord  and  satisfaction 
by  part  payment  of  liquidated  demands;  1  E.  R.  C.  392,  on  revocability 
of  creditor's  acceptance  of  smaller  sum  and  execution  of  release. 

—  Part  payment  by  third  person. 

Cited  in  Pettigrew  Mach.  Co.  v.  Harmon,  45  Ark.  290,  holding  debt  discharged 
by  acceptance  of  *part  payment  from  assignee  for  creditors  in  full  satisfaction; 
Wilks  V.  Slaughter,  49  Ark.  235,  4  S.  W.  766,  holding  debt  discharged  by 
acceptance  of  part  from  third  person  in  full  satisfaction,  under  agreement 
therefor;  Marshall  v.  Bullard,  114  Iowa,  462,  54  L.R.A.  862,  87  N.  W.  427,  holdings 
judgment  discharged  by  acceptance  from  third  party  of  one  half  the  amount 
in  full  satisfaction. 

Cited  in  note  in  20  L.R.A.  794,  on  accord  and  satisfaction  by  part  payment 
hy  third  party. 
Effect  of  discharge  of  one  Joint  debtor. 

Cited  in  Pettigrew  Mach.  Co.  v.  Harmon,  45  Ark.  290,  holding  that  discharge 
of  two  partners  does  not  release  another  where  receipt  expressly  retains  the 
liability  of  all  others. 

Release  of  surety  by  discharge  of  principal. 

Cited  in  McChe&ney  v.  Bell,  59  III.  App.  84,  holding  principals  in  injunction 
bond  not  discharged  by  dicharge  of  surety. 
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51  AM.  REP.  «14,  CUIiEY  v.  EDWARDS,  44  ARK.  423. 
Wliat  constitutes  partnership. 

Cited  in  Paris  Mercantile  Co.  v.  Hunter,  74  Ark.  615,  86  S.  W.  808,  holding 
that  relations  between  two  corporations  having  same  management  and  same 
shareholders  did  not  constitute  partnership  where  officers  received  no  benefit 
from  operation  of  mines  except  as  shareholders  in  corporations;  Herman 
Kahn  Co.  v.  Bowden,  80  Ark.  23,  96  S.  W.  126,  10  A.  &  E,  Ann.  Caa.  132, 
holding  that  partnership  is  relation  existing  between  two  or  more  persona 
who  have  agreed  to  carry  on  business  together  and  to  share  profits  thereof 
as  joint  qwners  of  business. 

Cited  in  reference  note  in  30  A.  6.  R.  829,  on  agreements  between  parties 
not  constituting  partnership. 

Cited  in  notes  in  115  A.  S.  R.  404,  on  what  oonstitutes  a  partnership;  43 
A.  S.  R.  230,  as  to  when  partnership  existence  is  a  question  of  law;  115  A.  S.  R. 
413,  on  necessity  for  intent  on  part  of  alleged  partners  to  form  partnership 
to  the  formation  of  the  partnership;  115  A.  S.  R.  418,  on  necessity  to  existence 
of  partnership  that  mutual  agency  exists  among  the  parties;  18  L.R.A.(NJS.) 
979,  on  force  and  effect  of  partnership  contracts;  18  L.R.A.(N.S.)  1071,  on 
passing  of  old  and  advent  of  new  test  of  partnership  liability;  18  LJl^(N.S.) 
1074,  on  agency  test  of  partnership  liability. 
<«  Receipt  off  profits  as  test  off. 

Cited  in  Wilson  Printing  Ink  Co.  v.  Bowker,  27  Abb.  N.  C.  153,  15  N.  Y.  Supp. 
293,  holding  that  right  to  share  of  profits  in  compensation  of  services  rend^ied 
to  partnership  does  not  involve  liability  for  partnership  engagements;  Johnson 
V.  Rothschilds,  63  Ark.  518,  41  S.  W.  996,  holding  participation  in  profits  of 
business  evidence  of  partnership;  Rector  v.  Robins,  74  Ark.  437,  86  S.  W.  667, 
holding  instruction  precluding  jury  from  considering  receipt  of  profit  from  firm 
in  determining  whether  party  was  member  of  firm,  erroneous;  Buford  v.  Lewis, 
87  Ark.  412,  112  S.  W.  963,  holding  that  where  one  advanced  money  to  another 
to  buy  interest  in  saw  mill,  to  be  repaid  out  of  profits  of  mill  which  were  to  be 
divided  between  them,  partnership  was  created;  La  Cotts  v.  Pike,  91  Ark.  26, 134 
A.  S.  R.  48,  120  S.  W.  144,  holding  that  sharing  of  profits  is  essential  element 
of  partnership;  Dubos  v.  Jones,  34  Fla.  539,  16  So.  392,  holding  that  share 
in  profits  in  repayment  of  loan  does  not  constitute  partnership;  Webster  v. 
Clark,  34  Fla.  637,  43  A.  S.  R.  217,  27  L.R.A.  126,  16  So.  601,  on  sharing  of 
profits  as  test  of  partnership;  Hazell  v.  Clark,  89  Mo.  App.  78,  holding  that  one 
by  receiving  part  of  profits  of  conunercial  partnership  in  lieu  of  interest,  by 
way  of  compensation  for  loan  of  money  does  not  thereby  make  himself  co-partner; 
Willis  V.  Crawford,  38  Or.  522,  53  L.R.A.  904,  63  Pac.  985,  holding  that  where 
two  attorneys  contracted  to  conduct  certain  litigation  and  to  share  emoluments 
arising  therefnmi,  performance  of  such  service  did  not  constitute  them  parties 
as  to  that  litigation. 

Cited  in  reference  note  in  39  A.  S.  R.  893,  as  to  whether  loaning  of  money  or 
sharing  profits  constitutes  a  partnership. 

Cited  in  notes  in  58  A.  R.  102,  on  participation  in  profits  for  use  of  money 
as  constituting  partnership;   18  L.RA.(N.S.)    1081,  on  part  played  by  profit 
participation  in  problem  of  existence  of  partnership. 
Jarisdictlon  off  probate  court  as  to  partnership  ac^couiits. 

Cited  in  Choate  v.  (^Neal,  57  Ark.  299,  21  S.  W.  470,  holding  that  probate 
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court  has  no  jurisdiction  to  settle  partnership  accounts  between  decedent  and  his 

surviving  partner. 

Presninption  as  to  Judgment  of  superior  court. 

Cited  in  McConnell  v.  Day,  61  Ark.  464,  33  S.  W.  731,  holding  that  in  collateral 
proceeding,  judgments  of  domestic  courts  of  general  jurisdiction  are  presumed 
to  be  within  jurisdiction,  unless,  from  inspection  of  record  itselfi  it  can  be 
•clearlj  seen  that  they  are  without. 

51  AM.  REP.  ei8,  CARTBR  ▼.  CARTER,  20  FliA.  558. 
WaiTer  of  exemptions. 

Cited  in  Eroenert  v.  Mead,  69  Kan.  665,  54  Pac.  684,  as  to  distinction  between 
creation  of  specific  lien  by  chattel  mortgage,  pledge  or  otherwise  and  mere 
waiver  of  statutory  exemptions;  Re  Carpenter,  48  C.  C.  A.  545,  8  Nat.  Bankr. 
N.  Rep.  915,  109  Fed.  558,  holding  that  conducting  business  under  fictitious 
name  does  not  afiect  right  of  bankrupt,  who  was  sole  owner  of  personal  property 
employed  in  business  to  exemptions  under  constitution. 

Cited  in  reference  notes  in  34  A.  S.  R.  133,  on  legality  of  waiver  of  exemption ; 
8  A.  S.  R.  88,  on  validity  of  waiver  of  exemption  in  note  or  executory  contract; 
58  A.  R.  479,  on  validity  of  agreements  waiving  in  advance  right  to  exemption. 

Cited  in  notes  in  76  A.  D.  224,  on  waiver  of  benefit  of  exemption  statutes; 
72  A.  D.  742,  744,  on  waiver  by  contract  of  prospective  exemption  from  execution. 
^  As  to  personal  property. 

Cited  in  Hedges  v.  Cooksey,  33  Fla.  715,  24  L.R.A.  812,  16  So.  549,  holding 
that  constitutional  exemption  of  personal  property  to  head  of  family  cannot  be 
claimed  by  tenant  as  against  lien  for  rent  in  favor  of  landlord  on  any  of 
agricultural  products  raised  on  land  rented;  McMichael  v.  Grady,  34  Fla.  219,  15 
So.  765,  holding  that  failure  of  party  to  assert  right  of  exemption  of  property 
from  forced  sale  when  levied  upon  by  attachment  cannot  constitute  waiver 
of  such  right  when  forced  sale  is  actually  attempted;  Moran  v.  Clark,  30  W. 
Va.  358,  8  A.  8.  R.  66,  4  S.  E.  303,  holding  that  waiver  of  debtor's  right  to 
claim  personal  property  as  exempt  from  execution,  when  attempted  to  be  made 
by  executoiy  contract^  is  ineffectual  and  unenforceable. 

^-Of  liomestead. 

Cited  in  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354,  78  S.  W.  579,  holding 
that  statement  made  by  party  as  to  his  financial  condition  does  not  operate  as 
estoppel  or  waiver  of  his  right  to  claim  homestead  exemption;  Bunker  v.  Coons, 
21  Utah,  164,  81  A.  S.  R.  680,  60  Pac.  549,  holding  that  homestead  right  when 
vested  in  head  of  family  cannot  be  waived  by  contract  in  advance  of  occasion  of 
asserting  such  right. 

—•As  to  wages. 

Cited  iu  Traders'  Invest.  Co.  v.  Macon  R.  A  Light  Co.  3  Ga.  App.  126,  59  S. 
£.  454,  holding  contract  by  which  debtor  attempts  to  waive  exemption  and  to 
make  wages,  earned  as  laborer,  subject  to  garnishment,  void  and  not  enforceable; 
Mills  v.  Bennett,  94  Tenn.  651,  45  A.  S.  R.  763,  30  S.  W.  748,  holding  that  debtor 
cannot  waive  benefit  of  exemption  laws. 
Construction  of  exemption  laws. 

Cited  in  McDougall  v.  Meginniss,  21  Fla.  362,  holding  that  exemption  laws 
Are  to  be  liberally  construed  in  favor  of  their  beneficient  purposes. 
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Right  of  heirs  to  property  exemption. 

McDoogall  y.  Brokaw,  22  FI&.  98,  holding  heirs  of  deceased  person  entitled 
to  same  right  of  exemption  of  property  which  belonged  to  deceased  at  time  of 
his  death  from  forced  sale  as  deceased  had  in  lifetime. 
Right  to  decree  for  mocoanting  by  administrator. 

Cited  in  Hedick  t.  Hediek,  88  Fla»  252,  21  Sa  101,  on  right  to  decree  f<H-  ae^ 
counting  by  administrator. 

51    AM.  REP.   818,  BLIGB  ▼.  STATB,   SO  FLA.   748. 
Rights  off  grantee  under  quit  claim  deed. 

Cited  in  Fries  v.  Qriflin,  35  Fla.  212,  17  8o.  66,  holding  that  grantee  in  quit 
claim  deed  is  not  regarded  as  innocent  purchaser  without  notice;  Blmct  v. 
Skinner  Mfg.  Co.  53  Fla.  lOlK),  43  So.  919,  holding  that  grantee  under  quit 
claim  deed  can  take  no  better  title  than  his  grantor  had;  Schott  v.  Dosh,  49  Neb. 
187,  59  A.  8.  R.  531,  68  N.  W.  346,  to  point  that  quit  daim  deed  conclustvely 
charges  grantee  with  notice  of  outstanding  equities,  including  prior  unrecorded 
conveyances. 

Cited  in  reference  notes  in  1  A.  8.  R.  248,  on  title  passing  by  quitclaim  deed: 
3  A.  6.  R.  819,  on  priority  of  recorded  quitclaim  deed;  12  A.  8.  R.  238,  as  to 
when  recorded  deed  has  preference  over  prior  unrecorded  deed;  59  A.  S.  R.  540^ 
on  priority  of  purchaser  by  quitclaim  deed. 

Cited  in  note  in  29  LJtA.  42,  on  effect  of  quitclaim  deed  in  an  otherwise 
perfect  record  title;  21  E.  R.  C.  818,  on  effect  of  actual  notice  of  prior  unrecord- 
ed deed. 

51  AM.  REP.  828,  BIjIOB  t.  STATE,  20  FLA.  742. 

What  Is  deadly  weapon. 

Cited  in  reference  notes  in  44  A.  8.  R.  500;  58  A.  R.  202, — as  to  what  is  a 
deadly  weapon. 

Cited  in  note  in  21  LJLA.(NJ3.)  497,  on  what  wei^pons  may  be  considered 
deadly  under  law  of  homicide  and  assault. 
Question  off  ffact  or  law. 

Cited  in  Newton  t.  8tate,  21  Fla.  53;  Bamhill  v.  SUte,  56  Fla.  16,  48  8o. 
251 ;  Keigans  ▼.  State,  52  Fla.  57,  41  So.  886, — holding  question  of  premeditation 
one  of  fact  for  jury. 
-»As  to  what  Is  a  dangerons  weapon. 

ated  in  Pelt  v.  8tate,  58  Fla.  90,  50  8o.  832,  holding  that  appellate  court 
cannot  say  that  trial  court  should  have  submitted  to  jury  question  whether  chair 
is  dangerous  weapon,  when  chair  was  in  evidence;  Campbell  v.  State,  111 
Wis.  152,  86  N.  W.  855,  holding  question  whether  weapon  might  be  dangerous 
or  not  must  be  left  to  jury  when  it  might  be  dangerous  or  not  according  to 
manner  in  which  it  was  used  or  part  of  body  struck;  State  t.  Lang,  65  N.  H.  284, 
23  AtL  432,  to  point  that  it  is  practicable  for  court  to  declare  that  particular 
weapon  was,  or  was  not  dangerous  weapon,  within  meaning  of  law. 

"When  refusal  of  continuance  Is  proper. 

Cited  in  Dansey  t.  State,  23  Fla.  316,  2  So.  692,  holding  motion  for  continuance 
on  ground  that  subpoona  had  not  been  served  because  of  absence  of  witnesses 
from  eounty,  properly  refused  where  sheriff's  return  of  subpoena  showed  service 
on  day  of  its  issue;  Hicks  v.  State,  25  Fla.  535,  6  So.  441,  holding  that  dis- 
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<cretion  of  trial  court  in  refusing  continuance  will  not  be  interfered  with,  luilcss 
by  its  abuse  rights  of  party  have  been  jeopardized. 
Review  of  action  of  court  In  regard  to  continuance. 

Cited  in  Hockley  v.  People,  30  Colo.  119,  69  Pac.  512;  Hicks  v.  State,  25  Fla. 
535,  6  So.  441;  Newberry  v.  State,  26  Fla.  334,  8  So.  445;  BaUaxd  v.  State, 

21  Fla.  266,  12  So.  865;  Boyd  v.  State,  33  Fla.  316,  14  So.  836,— holding  where 
there  is  no  abuse  of  sound  discretion  by  trial  court  in  refusing  continuance,  its 
action  should  not  be  disturbed;  Bryant  v.  State,  34  Fla.  291,  16  So.  177,  holding 
that  writ  of  error  will  not  be  sustained  on  account  of  refusal  to  grant  eon- 
tinuanoe  unless  it  is  plain  and  palpable  instance  of  arbitrary  and  oppressive 
-exercise  of  power  vested  by  law. 

Grounds  for  reversal. 

Cited  in  Livingston  v.  Cooper,  22  Fla.  292,  holding  that  appellate  eourt  wifi 
not  reverse  ruling  of  court  below  unless  it  appears  that  error  has  been 
eommitted;  Coffee  v.  State,  25  Fla.  501,  23  A.  S.  R.  525,  6  So.  493,  holding 
that  when  it  is  shown  that  circuit  court  has  transcended  its  discretion,  and 
that  wrong  may  have  been  done  thereby,  appellate  court  will  control  such 
•discretion. 

Necessity  for  exceptions. 

Cited  in  Kurtz  v.  State,  26  Fla.  351,  7  So.  869,  holding  that  judgmoit  will  not 
be  reversed  on  writ  of  error  on  failure  of  judge  to  chaige  that  evidence  must 
establish  guilt  beyond  reasonable  doubt  where  evidence  is  not  incorporated  in 
bill  of  exceptions  and  there  is  no  request  for  instructions;  Sammis  v.  Wight- 
man,  31  Fla.  10,  12  So.  526,  holding  where  there  is  no  bill  of  exceptions  it  is 
eondusively    presumed    that   evidence   sustained    verdict;    Myrick   v.    Merritt, 

22  Fla.  335;  Russell  v.  Maries,  32  Fla.  456,  14  So.  40,— holding  that  in  absence 
of  bill  of  exceptions  showing  testimony  upon  which  instructions  were  predicated, 
appellate  court  can  not  consider  assignments  of  error. 

Presumption  on  appeal  In  absence  of  evidence. 

Cited  in  Brown  v.  State,  46  Fla.  159,  35  So.  82,  holding  where  all  evidence  in 
•criminal  case  is  not  contained  in  bill  of  exceptions,  and  that  which  it  does  con- 
tain does  not  show  relevancy  of  requested  and  refused  instruction,  appellate 
•court  cannot  say  that  judge  erred  in  not  giving  such  refused  instruction;  Clem- 
ents V.  State,  51  Fla.  6,  40  So.  432,  holding  that  in  criminal  case  appellate 
•court  must  assume  that  evidence  was  sufficient  to  warrant  conviction  where 
none  of  evidence  is  incorporated  in  bill  of  exceptions. 

4S1  AM.  REP.  6S1,  WITTICH  v.  FIRST  NAT.  BANK,  20  FLA.  S4S. 
Action  for  wrongful  protest. 

Cited  in  reference  note  in  60  A.  R.  98,  on  action  for  wrongful  protest. 

4S1  AM.  KEP.  •84,  O^NEIIi  t.  PERCIVAIi,  20  FLA.  087,  Later  appeal 

In  equity  suit  in  25  Fla.  118,  5  So.  800. 
Power  of  wife  to  make  contract. 

Cited  in  McQuaid  v.  Fontane,  24  Fla.  509,  5  So.  274,  holding  that  wife  can- 
not make  contract  herself  or  by  husband  as  agent,  on  which  she  will  be  per- 
sonally liaUe;  Crawford  v.  Feder,  34  Fla.  397,  16  So.  287,  holding  that  at 
common  law  married  woman  could  not  enter  into  any  contract  enforceable  in 
court  of  law. 
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Mechanic's  Hen  on  wlfe*s  separate  property. 

Cited  in  Smith  v.  Gauby,  43  Fla.  142,  30  So.  683,  holding  that  mechanics'  and 
materialmen's  liens  provided  for  by  revised  statutes,  do  not  apply  to  separate 
statutory  property  of  married  women. 

Cited  in  reference  note  in  1  A.  S.  R.  464^  on  possibility  of  creating  mechanics' 
lien  on  wife's  estate  through  husband's  agency. 

Cited  in  note  in  83  A.  8.  R.  518,  on  mechanics'  lien  on  separate  property  of 
married  women. 

Distinguished  in  Wadsworth  t.  Hodge,  88  Ala.  600,  7  So.  194,  holding  that 
statutory  lien  of  mechanic  and  materialman  will  attach  to  wife's  s^arate  prop- 
erty. 

51  AM.  REP.  CST,  MATTON  ▼.  TEXAS  A  P.  R.  CO.  €3  TEX.  7T. 
Who  Is  TOlnnteer. 

Cited  in  note  in  16  L.R.A.  861,  on  who  is  Tolunteer. 
Master's  liability  to  Tolnnteer. 

Cited  in  CincinnaU,  N.  O.  A  T.  P.  R.  Co.  ▼.  Finnell,  108  Ky.  135,  57  lu^LA, 
266,  55  S.  W.  902,  holding  railroad  company  not  liable  «rhere  boy  seventeen 
years  old,  in  size  a  man,  was  fatally  injured  while  assisting  railroad  braketnan» 
at  his  request,  in  loading  piano  on  train;  KMy  t.  Tyra,  103  Minn.  176,  17 
L.RJL(N.S.)  334,  114  N.  W.  750,  holding  that  to  volunteer,  in  absence  of 
knowledge  of  peril,  no  affirmative  duty  to  exercise  care  is  due;  Baynes  v. 
Billings,  30  R.  I.  53,  73  Atl.  625,  to  point  that  volunteer  assisting  servant  as- 
sumes all  risk  of  employment;  Louisville  A  N.  R.  Co.  v.  Ward,  98  Tenn.  123^ 
60  A.  S.  R.  848,  38  S.  W.  727,  holding  railroad  company  liable  to  one  emptoysd 
by  shippers  to  load  potatoes  into  cars,  who  for  purpose  of  expediting  employer's 
business,  assists,  at  request  of  brakeman,  in  placing  car  in  convenient  place 
for  loading,  and  is  injured  through  negligence  of  engineer;  Eason  v.  Sabine 
A  E.  T.  R.  Co.  65  Tex.  577,  57  A.  R.  606,  holding  that  one  who  has  no  interest 
in  performance  of  certain  work  for  railroad,  but  volunteers  to  assist  in  sueh 
work,  assumes  all  risks  incident  to  his  position;  Werner  v.  Trautwein,  25  Tex. 
Civ.  App.  608,  61  S.  W.  447,  holding  master  not  liable  for  injury  to  sixteen 
year  old  boy  while  engaged  in  service  not  assigned  to  him,  at  request  of  fellow 
servant  without  knowledge  or  authority  of  master. 

Cited  in  notes  in  54  A.  R.  805;  60  A.  S.  R.  854, — on  liability  of  master  to 
volunteer;  22  L.R.A.  663,  on  assumption  by  volunteer  of  risks  of  service. 
Right  of  substitute  employee. 

Cited  in  Linn  County  Abstract  Co.  v.  Beechley,  127  Iowa,  146,  99  N.  W.  702, 
holding  that  substitute  employed  by  servant  to  temporarily  perform  his  labor, 
with  knowledge  or  consent  of  master,  assumes  for  time  being  relation  of  servant. 
Reqnisttes  of  petition  In  action  for  personal  Injuries. 

Cited  in  Gulf,  C.  A  S.  F.  R.  Co.  v.  Gorman,  6  Tex.  Civ.  App.  230,  25  S.  W. 
992,  as  to  requisites  of  petition  in  action  for  damages  for  personal  injuries. 

Cited  in  note  in  59  L.R.A.  243,  on  sufficiency  of  general  allegations  of  negli- 
gence in  case  of  injury  to  passenger  through  negligent  running  or  managing 
of  train. 

51  AM.  REP.  CSV,  BfANNING  ▼.  SAN  ANTONIO  OLUB,  fS  TEX.   1««. 

Kffect  of  suspension  of  member  of  society. 
Cited  in  Cotton  Jammers  A  Long-Shoremen's  Asso.  No.  2  v.  Taylor,  23  Tex. 
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Civ.  App.  367,  56  S.  W.  553,  holding  suspension  of  member  of  trade  association 
without  notice  wrongful  and  that  he  was  entitled  to  such  damages  as  proxi- 
mately resulted  from  wrong. 

Cited  in  note  in  49  L.R.A.  365,  on  right  of  member  of  club  to  notice  and 
opportunity  to  be  heard  in  matters  of  discipline. 
Manclanias  as  remedy  to  restore  member  of  society. 

Cited  in  Screwmen's  Benev.  Asso.  v.  Benson,  76  Tex.  662,  18  S.  W.  379,  hold- 
ing writ  of  mandamus  appropriate  remedy  to  restore  member  of  incorporated 
society  to  his  rights  and  privileges  in  association  when  wrongfully  denied. 
Power  of  oourt  to  reinstate  member  of  dub. 

Cited  in  Brandenburger  v.  Jefferson,  88  Mo.  App.  148,  holding  courts  power- 
less to  reinstate  member  justly  expelled  from  Jefferson  01  b. 

51  AM.  BJSP.  642,  HOUSTON  &  T.  O.  Rr.  CO.  y.  HHili,  €3  TEX.  381. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Roberts  v.  Minneapolis  Threshing  Mach.  Co.  8  S.  D.  679,  69  A.  S. 
K.  777,  67  N.  W.  607,  holding  that  to  entitle  party  to  more  than  nominal 
damages  for  violation  of  contract^  actual  detriment  occasioned  must  be  shown 
by  competent  evidence  and  with  reasonable  certainty;  Swasey  v.  Gay,  3  Tex. 
App.  Civ.  Cas.  (Willson)  272,  holding  damages  consisting  of  loss  from  being 
restrained  by  injunction  from  selling  quantity  of  lamps  recoverable. 

Cited  in  reference  notes  in  61  A.  R.  274,  on  measure  of  damages  for  car- 
rier's prevention  of  theater  performance;  64  A.  R.  676,  on  measure  of  damages 
for  principal's  failure  to  fill  salesman's  orders. 

Cited  in  notes  in  4  L.R.A.(N.S.)    669,  on  measure  of  carrier's  liability  for 
preventing  exhibition  of  show  by  breach  of  contract  of  carriage;   6  E.  R.  C. 
624,  on  measure  of  damages  recoverable  on  breach  of  a  contract;  6  E.  R.  C. 
429,  on  liability  of  carrier  for  breach  of  contract  of  carriage. 
—  Anticipatory  damages. 

Cited  in  Howard  v.  Stillwell  k  B.  Mfg.  Co.  139  U.  S.  199,  36  L.  ed.  47,  11 
Sup.  Ct.  Rep.  600,  holding  anticipated  profits  resulting  from  grinding  wheat 
into  flour  and  selling  same  unrecoverable  on  breach  of  contract  for  putting  up 
mill  machinery;  Manning  v.  Grinstead,  121  Ky.  802,  90  8.  W.  663,  holding  that 
when  natural  and  direct  result  of  tort  is  interruption  or  injury  to  established 
business,  profits  lost  during  period  of  enforced  suspension  ought  to  be  recov- 
ered from  wrongdoer;  Choctaw,  0.  k  G.  R.  Co.  v.  Jacobs,  15  Okla.  493,  82  Pac. 
602,  holding  anticipated  profits,  prevented  by  breach  of  contract  to  deliver 
freight,  not  recoverable  as  damages;  Alamo  Mills  Co.  v.  Hercules  Iron  Works, 
1  Tex.  Civ.  App.  683,  22  S.  W.  1097,  holding  expected  profits  from  ice  business 
during  season  unrecoverable  on  breach  of  contract  to  deliver  ice  machine; 
Equitable  Mortg.  Co.  v.  Weddington,  2  Tex.  Civ.  App.  373,  21  S.  W.  576,  hold- 
ing where  one  party  to  contract  is  prevented  by  other  from  earning  profits 
thereunder,  and  amount  of  such  profits  that  would  have  been  earned  can  be 
reasonably  ascertained  from  evidence,  this  will  furnish  measure  of  damages: 
Cates  V.  Sparkman,  73  Tex.  619,  16  A.  S.  R.  806,  11  S.  W.  846,  holding  that 
mere  speculations  lost  will  not  be  computed  in  damages  for  breach  of  contract. 

Cited  in  reference  note  in  30  A.  S.  R.  471,  on  profits  as  element  of  damages 
for  breach  of  contract. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  nc  damages;  63  L.RA.  36, 
on  loss  of  profits  as  element  of  damages  for  breach  of  contract;  63  L.R.A.  88^ 
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on   remoteness,  contingency-,   and  uncertainty   of  damages  and   their  effect  on 
right  to  recover  for  loss  of  profits  by  breach  of  contract  by  carrier. 
Venue  of  action. 

Cited  in  Bay  City  Iron  Works  ▼.  Reeves  k  Co.  43  Tex.  Civ.  App.  254,  95  S. 
W.  739,  holding  that  suit  for  breach  of  contract  may  be  brought  in  county  in 
which  cause  of  action  arose;  Houston  Rioe  MilL  Co.  v.  Wilcox  &  Swinney,  45 
Tex.  Civ.  App  303,  100  S.  W.  204,  holding  suit  upon  open  account  for  sni^lies 
famished  properly  brought  in  place  where  cause  of  action  arose. 
—  Against  corporations. 

Cited  in  Fraser  ▼.  Echo  Min.  t,  Smelting  Co.  9  Tex.  Civ.  App.  210,  28  8.  W. 
714,  holding  that  profits  claimed  on  breach  of  contract  to  deliver  machinery 
to  be  used  in  erecting  smelter  were  too  uncertain,  remote,  and  ^leculative  to  bo 
recovered  as  damages;  Westinghouse  Electric  Mfg.  Co.  v.  Troell,  30  Tex.  Civ. 
App.  200,  70  S.  W.  324,  holding  that  suits  against  corporations  may  be  com- 
menced in  any  county  in  which  cause  of  action  or  any  part  thereof  arose;  St. 
Louis  &  S.  F.  R.  Co.  v.  Traweek,  84  Tex.  65,  19  S.  W.  370,  holding  that  suits 
against  railway  corporations  may  be  ocmimenced  in  any  county  where  canse  of 
action  arose. 
Effect  of  secret  instructions  to  agent. 

Cited  in  Tres  Palacios  &  Irrig.  Cow  v.  Eidman,  41  Tbex.  CIt.  App.  542, 
93  S.  W.  698,  to  point  that  secret  limitations  upon  an  apparently  general 
power  is  not  binding  upon  third  persons. 

51  AM.  REP.  •4«,  STATE  y.  PHIIililPS,  fS  TEX.  S90. 
Ck>nstmction  of  facts  regulating  right  of  snffrage. 

Cited  in  Kellogg  v.  Hickman,  12  Colo.  256,  21  Pac.  325;  Remster  T.  Sullivaa, 
36  Ind.  App.  385,  75  N.  E.  860,— holding  that  act  should  not  be  extended  by 
construction   beyond   letter   thereof  so  as  to   deprive  elector   of  his   right  of 
suffrage. 
Power  of  legislature  to  prescribe  causes  for  rejection  of  votes. 

Cited  in  Hanscom  v.  State,  10  Tex.  Civ.  App.  638,  31  S.  W.  542;  King  v. 
Herbert,  30  Tex.  Civ.  App.  320,  70  S.  W.  1019,— to  point  that  it  is  for  legisla- 
ture to  prescribe  causes  for  which  votes  shall  be  rejected  and  to  those  prescribed 
courts  have  no  right  to  add  others;  Williams  v.  State,  69  Tex.  368,  6  S.  W. 
^45,  to  point  that  statute  not  having  prescribed  shape  of  ballots,  fact  that  they 
were  not  in  usual  shape  did  not  render  them  ill^al. 
VaUdlty  of  balloU. 

Cited  in  State  ex  ^el.  Law  v.  Saxon,  30  Fla.  668,  32  A.  S.  R.  46, 18  T..R.A.  721, 
12  So.  218;  Lynip  ▼.  Buckner,  22  Nev.  426,  30  L.R.A.  354,  41  Pac  762;  Owens 
V.  State,  64  Tex.  500,— holding  that  unless  ballot  comes  within  letter  of  pro- 
hibition it  should  be  counted;  Gray  v.  State,  92  Tex.  396,  49  S.  W.  217,  holding 
that  ballots  fairly  cast  by  electors  must  be  counted  unless  prohibited  by  law; 
Kulp  V.  Railey,  99  Tex.  310,  89  S.  W.  957,  holding  that  election  law  did  not 
require  to  be  rejected  votes  cast  for  candidate  substituted  for  one  nominated 
at  primaries  but  who  died  before  election. 

Cited  in  reference  note  in  32  A.  S.  R.  66,  on  effect  of  marks  or  devices  on 
ballots. 

Cited  in  note  in  13  L.RJL  762,  on  color,  size,  and  shape  of  ballots. 
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«1    ^V3f.   REP.    650,   MURRAY  T.   GULF,   C.   &  S.   F.   R.   CO.    63   TEX. 

407. 
Construction  of  penal  statutes. 

Cited  in  State  ex  rel.  Missouri  y.  Kansas  City,  Ft.  S.  &  Q.  R.  Co.  32  Fed. 
722,  lidding  that  party  could  not  atone  for  its  delinquencies  by  payment  of 
single  penalty  where  act  provided  that  for  each  day  from  certain  day  delin- 
quent should  forfeit  certain  amount;  State  ▼.  Vinson,  5  Tex.  Ciy.  App.  315, 
23  S.  W.  807,  holding  that  to  recover  penalty  prescribed  by  statute  for  violation 
of  liquor  dealer's  bond,  party  must  bring  himself  within  terms  of  act;  Keating 
Implement  k  Mach.  Co.  v.  Favorite  Carriage  Co.  12  Tex.  Civ.  App.  666,  35  S. 
W.  417,  holding  that  where  corporation  which  has  tortiously  converted  prop- 
erty of  foreign  corporation  invokes  act  penal  in  its  consequences  as  defense,  it 
should  be  held  to  same  strictness  in  pleading  as  is  required  of  one  claiming 
statutory  penalty;  Whitlow  v.  Culwell,  16  Tex.  Civ.  App.  266,  40  S.  W.  642, 
holding  that  to  recover  penalty  for  charge  of  usurious  interest  one  must  bring 
himself  within  terms  of  statute;  Schloss  v.  Atchison,  T.  ft  S.  F.  R.  Co.  85  Tex. 
601,  22  S.  W.  1014,  holding  that  to  recover  penalty  for  delay  in  delivering 
freight  party  must  bring  himself  within  terms  of  statute. 
—  Penalty  for  overcharge  by  carrier. 

Cited  in  GuUedge  v.  Missouri  P.  R.  Co.  3  Tex.  App.  Civ.  Cas.  (Willson)  207, 
holding  only  one  penalty  for  overcharge  on  freight  recoverable  by  same  person 
for  all  violations  of  law  up  to  time  of  institution  of  suit  unless  statute  ex- 
presAes  that  it  is  for  each  and  every  offense;  G.  C.  &  S.  F.  R.  Co.  v.  Lamkin, 
3  Tex.  App.  Civ.  Cas.  (Willson)  106,  holding  no  penalty  given  by  law  for 
overcharge  on  freight  when  freight  carried  weighs  less  than  one  hundred 
pounds;  Dwyer  v.  G.  C.  &  S.  F.  R.  Co.  3  Tex.  App.  Civ.  Cas.  (Willson),  104, 
holding  that  to  recover  penalty  for  overcharge  of  freight  one  must  bring  him- 
self within  terms  of  statute. 
Extent  of  charges  which  carrier  can  impose. 

Cited  in  Missouri  P.  R.  Co.  v.  Lybrand,  3  Tex.  App.  Civ.  Cas.  (Willson) 
405,  holding  that  railroad  company  had  right  to  charge  as  much  as  fifty  cents 
per  hundred  for  carrying  freight  any  distance  less  than  one  hundred  miles. 

SI   AM.  REP.   655,  VflLLIS  v.  MORRIS,   fS  TEX.   458. 
Invalidity  of  secret  promise  by  assigning  debtor  to  creditor. 

Cited  in  Dicks  v.  Andrews,  132  Ga.  601,  64  S.  E.  788,  16  A.  &  E.  Ann.  Cas. 
1070;  Brown  v.  Everett  Ridley  Ragan  Co.  Ill  Ga.  404,  36  S.  E.  813,  holding 
notes  given  by  assigning  debtor  in  pursuance  of  secret  preference  void  and  re- 
coverable by  debtor;  Gourley  v.  Tyler,  4  Tex.  App.  Civ.  Cas.  (Willson)  325,  15 
S.  W.  731,  holding  secret  agreement  between  debtor  and  creditor  that  if  he  will 
except  under  assignment  debtor  will  pay  deficiency  upon  his  claim,  void  and  im- 
enforceable;  Dansby  v.  Frieberg,  76  Tex.  463,  13  S.  W.  331,  holding  secret 
promise  by  assigning  debtor  to  creditor  to  pay  him  what  shall  remain  unpaid 
•of  his  claim  upon  administration  of  assets  assigned,  void. 

Cited  in  reference  note  in  27  A.  S.  R.  153,  on  fraudulent  compositions. 

Cited  in  notes  in  67  A.  R.  363,  on  effect  of  preference  made  by  attorney  em- 
ployed to  effect  composition  with  creditors;  27  L.R.A.  38,  on  effect  of  action 
for  balance  of  giving  one  creditor  a  secret  advantage  in  a  composition;    12 
IE.  R.  C.  326,  on  validity  of  secret  preference  to  creditor. 
Am.  Rep.  Vol.  XIX.— 71. 
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AVtion  tmnkrupt  may  make  preference. 

(Mtod  in  Hickman  v.  Galveston  Dry  Goods  Co.  42  Tex.  CW.  App.  582,  94  8.  \^ 
157,  holding  that  one  who  has  been  adjudged  bankrupt  may  pay  one  of  ha 
creditors  more  than  others,  provided  transacticm  is  fair  and  <^en,  and  known  to 
and  acquiesced  in  by  all  concerned. 
Avoidance  of  frandnlent  contract  by  one  in  pari  delicto. 

Cited  in  note  in  82  A.  D.  428,  as  to  whether  one  ean  avoid  his  contract  from 
fraud  in  which  he  participated. 

51  AM.  REP.   ••!,  BRITISH  A  F.  MARINB  INS.  CO.  ▼.  OUIiF,  C.  Sk 

8.  F.  R.  CO.  fS  TEX.   475. 
Right  of  carrier  to  stlpniate  for  benefit  of  insurance. 

Cited  in  Insurance  Co.  v.  Eaaton,  73  Tex.  167,  3  L.R.A.  424,  11  a  W.  180; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Zimmerman,  81  Tex.  605,  17  8.  W.  230;  Miasouri  P.  B. 
Co.  V.  International  Marine  Ins.  Co.  84  Tex.  140,  10  8.  W.  450,— holding  that 
carrier  may  stipulate  in  contract  of  shipment  for  benefit  of  any  inauranoe  that 
may  have  been  effected  upon  goods  to  be  transported. 

51   AM.  REP.  6«6,  BLANC  y.  ALSBURY,  fS  TEX.   480. 
Statua  of  cburdi  property. 

Cited  in  First  Baptist  Church  v.  Fort,  03  Tex.  215,  40  L.RJL  617,  54  8.  W. 
802,  holding  that  property  acquired  by  church  by  purchase  or  donati<m  is  not 
dedicated  to  propagation  of  particular  doctrines  ad<^ted  and  held  by  aoeiety  at 
time  it  was  acquired. 
Effect  of  word  ''aaslgna"  in  deed. 

Cited  in  Olcott  v.  Gabert,  86  Tex.  121,  23  8.  W.  085,  holding  that  word 
"assigns"  in  deed  executed  to  bishop  for  use  of  Catholic  church  empowered  him 
to  sell  loU. 

51  AM.  REP.  668,  BUFFALO  BAYOU  SHIP  CANAIi  CO.  T.  I>OW.  es 

TEX.   401. 
Rigbt  of  action  for  damages. 

Cited  in  notes  in  52  A.  R.  162,  on  necessity  that  negligence  be  proximate  caose 
of  injury  to  give  right  of  action  for  damages;  36  A.  8.  R.  851,  as  to  when 
injury  to  business  is  a  proximate  result  of  a  tort. 

Use  of  canal  as  bigbway. 

Cited  in  notes  in  61  L.R.A.  850,  851,  on  use  of  canals  as  highways;  22  L.R.A. 
(N.8.)  436,  on  canal  as  navigable  water. 

51  AM.  REP.   876,  WEIIiAND  v.  KOBICK,    110   ILL,    18. 

VaUdlty  of  infant's  deed. 

Cited  in  note  in  18  A.  8.  R.  584,  on  validity  of  infant's  deed  of  oonveyaaee. 

liiablllty  of  infant  for  frandnlent  representation  as  to  age. 

Cited  in  Rice  v.  Boyer,  108  Ind.  472,  58  A.  R.  53,  0  N.  £.  420,  holding  that 
action  ex  delicto  will  lie  against  infant,  who  has  obtained  property  on  faith 
of  false  and  fraudulent  representation  that  he  is  of  full  age. 

Estoppel  of  Infants. 

Cited  in  Cobbey  v.  Buchanan,  48  Neb.  301,  67  N.  W.  176,  holding  doctrine 
of  estoppel  inapplicable  to  infants. 
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Cited  in  notes  in  57  L.R.A.  684,  on  estoppel  by  fraud  to  plead  infancy  on 
contract;  57  L.R.A.  687,  on  estoppel  of  infant  by  fraud  to  reassert  title  or  demand 
a  second  payment. 

—  By  false  representations  as  to  age. 

Cited  in  Tobin  v.  Spann,  85  Ark.  556,  16  L.R.A.(N.S.)  672,  109  S.  W.  634; 
Watson  V.  Ruderman,  79  Conn.  687^  66  Atl.  515 — ^to  point  that  false  representa- 
tion as  to  age  by  infant  is  insufficient  to  create  estoppel. 

Cited  in  reference  notes  in  7  A.  S.  R.  419,  on  estoppel  to  plea  of  infancy  by 
fraudulent  representation  as  to  age;  73  A.  S.  R.  473,  on  effect  of  misrepre- 
sentation as  to  age  on  minor's  right  to  disaffirm  deed. 

Cited  in  note  in  18  A.  S.  R.  634,  on  infant's  concealment  or  misrepresentation 
of  age  affecting  contracts. 

51   A3I.  R£P.   678,  BLOOMINGTON  y.   SHROCK,    110   IIX.    219. 
Scientific  books  as  evidence. 

Cited  in  Forest  City  Ins.  Co.  v.  Morgan,  22  111.  App.  198,  holding  scientific 
books  inadmissible  as  evidence  in  chief  or  when  offered  to  impair  evidence  of 
expert  witnesses;  Force  v.  SchoU,  22  Pa.  Co.  Ct.  107,  23  Montg.  Co.  L.  Rep. 
60,  holding  scientific  books  inadmissible  in  evidence  except  to  contradict  expert 
who  bases  his  opinion  upon  them. 

Cited  in  notes  in  40  L.R.A.  561,  cm  admissibility  of  scientific  books  and  treat- 
ises relating  to  inexact  sciences;  40  L.R.A.  568,  on  use  of  scientific  books  and 
treatises  relating  to  inexact  sciences  to  sustain  or  discredit  expert;  40  L.R.A. 
569,  570,  on  use  of  scientific  books  and  treatises  relating  to  inexatt  sciences  on 
cross-examination. 

—  Medical  books. 

Cited  in  Fisher  v.  Southern  P.  R.  Co.  89  Cal.  399,  26  Pac.  894,  holding  reading 
of  extracts  from  medical  works  and  asking  expert  medical  witness  if  he  agrees 
with  author,  i*  not  permissible;  Lilley  v.  Parkinson,  91  Cal.  655,  27  Pac.  1091, 
holding  that  it  is  not  competent  upon  examination  of  medical  witnesses  to  read 
to  them  extracts  from  medical  works  and  ask  if  their  opinion  coincides  when 
sole  object  is  to  place  opini<m  of  author  of  books  before  jury;  Chicsgo  City  R.  Co. 
V.  Douglas,  104  III.  App.  41,  holding  it  incompetent  to  attempt  to  prove  con- 
tents of  medical  bodes  by  witnesses  testifying  solely  from  memory;  Weyh  v. 
C^hicago  City  R.  Co.  148  111.  App.  165,  holding  that  medical  books  are  not 
admissible  in  evidence;  Chicago  Union  Traction  Co.  v.  Ertrachter,  228  III.  114, 

81  N.  £.  816,  holding  that  physician  may  be  asked  on  cross-examination  to 
give  names  of  medical  authorities  supporting  proposition  concerning  which  he 
has  testified;  Bixby  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  105  Iowa,  293,  67 
A.  S.  R.  299, 43  UELA.  533,  75  N.  W.  182;  State  v.  Blackburn,  186  Iowa,  743, 114  N. 
W.  631 ;  Scott  V.  Astoria  &  C.  River  R.  Co.  43  Or.  26, 99  A«  S.  R.  710,  62  L.R.A  643, 
72  Pac.  594, — holding  that  when  medical  expert  bases  his  opinion  upon  work 
of  particular  author,  book  may  be  read  in  evidence  for  purpose  of  contradicting 
him;  Pahl  v.  Troy  City  R.  Co.  81  App.  Dlv.  308,  81  N.  Y.  Supp.  46,  holding 
reading  from  medical  work  and  asking  physician  whether  statements  therein 
accord  with  his  experience,  not  permissible;  Waterman  v.  Chicago  &  A.  R.  Co. 

82  Wis.  613,  52  N.  W.  247,  holding  that  attempt  to  evade  exclusion  of 
medical  books  by  conducting  cross-examination  in  such  way  as  to  get  contents 
or  statements  in  books  before  jury  is  not  admissible;  Butler  v.  South  Carolina 
4  Q.  Extension  R.  Co.  130  N.  C.  15,  40  S.  E.  770,  holding  that  expert  witness 
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can  not  be  diBcredited  on  cross-examination  by  reading  opposite  opinicn  from 
medical  text-book  and  asking  him  whether  it  is  correct;  Force  t.  Scholl,  IS  Pa. 
Dist.  R.  1001,  holding  that  medical  books  are  not  admissible  in  evidence  except 
to  contradict  expert  who  bases  his  opinion  on  them;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Farmer,  102  Tex.  235,  115  8.  W.  260,  holding  that  witness  testifjing  as 
medical  expert  may  be  cross-examined  as  to  his  knowledge  of  passages  in 
standard  medical  works  treating  subject  in  issue. 

Annotation  cited  in  67  A«  S.  R.  306,  on  medical  books  as  evidence. 

Distinguished  in  Beadle  v.  Paine,  46  Or.  424,  80  Pac  903,  holding  that  it  was 
not  improper  cross-examination  to  ask  expert  witness  if  treatise,  wha«  he 
had  testified  that  it  was  standard  authority,  did  not  contain  statemeats  eoa- 
tradictory  of  his  testimony. 

SI   AM.  R£P.   68S,  PBORIA  ▼.  SIMPSON,    110  ILL.  194. 
l<lAbillty  for  joint  noKllgenoe. 

Cited  in  EllioU  T.  Field,  21  Cok>.  378,  41  Pac  504,  holding  owner  of  lot  and  citr 
jointly  or  severally  liable  to  person  for  injury  as  result  of  their  failure  to  per- 
form their  common  duty  to  keep  sidewalk  in  safe  condition;  Chicago  ft  W.  L 
R.  Co.  V.  Rolvink,  31  UL  App.  596,  holding  that  joint  judgment  iar  personal 
injury  cannot  be  recovered  against  several  railroad  companies  in  absence  of 
ftome  concert  of  action  between  them,  or  concurrent  neglect  of  common  dufy 
resting  on  all;  Chicago  ft  E.  I.  R.  Co.  v.  Mochell,  96  111.  App.  178,  holding  that 
when  negligence  of  servants  of  street  car  company  and  steam  car  company  both 
contribute  t<v  injury,  although  neither  alone  constitutes  efficient  cause,  both  are 
alike  liable  as  though  each  had  been  guilty  of  negligence  without  the  other: 
Birch  v.  Charleston  Light,  Heat  k  Power  Co.  113  III.  App.  229,  holding  city 
and  abutting  owner  jointly  liable  for  injury  to  person  by  falling  into  hole 
negligently  permitted  to  remain  in  street;  Wabash  R.  Co.  v.  Keeler,  127  UL 
App.  265,  holding  railroad  companies  jointly  liable  for  injury  to  person  to 
^hom  identical  duty  was  due  from  each  of  said  companies  and  their  joint  &il- 
ure  to  perform  same  directly  contributed  to  injurious  result;  Mineral  (^tj  v. 
Oilbow,  81  Ohio  St  263,  25  L.RJ^.(N.S.)  627,  90  N.  E.  800,  to  point  parties 
cannot  be  held  jointly  liable  to  party  injured  by  negligence  if  there  is  bo  em- 
cert  of  action;  Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  499,  65  LJLA. 
286,  46  S.  E.  335,  holding  railroad  companies  owing  pedestrians  eommon  duty 
liable  as  joint  tort  feasors  to  person  injured  by  falling  into  excavation  at 
night. 
—  Master  and  servant. 

Cited  in  Charman  v.  Lake  Erie  &  W.  R.  Co.  105  Fed.  449,  holding  that  master 
and  servant  may  be  jointly  sued  for  injury  resulting  from  servant's  negli- 
gence; Louisville  &.N.  R.  Co.  v.  Gollihur,  40  Ind.  App.  480,  82  N.  E.  492,  hold- 
ing railroad  company  and  its  train  despatcher  jointly  liable  where  employee  wa« 
killed  in  collision  through  despatcher's  negligence;  Herman  Beighoff  Brewing 
Co.  V.  Przbyeski,  82  III.  App.  361,  holding  that  judgment  cannot  be  sostained 
against  master  and  servant  jointly  in  case  where  master  is  liable  only  upon 
doctrine  of  respondeat  superior. 

Joint  liability  generally. 

Cited  in  Franklin  County  v.  Henry  County,  26  111.  App.  193,  holding  that 
where  insane  person  has  been  transferred  from  penitentiary  by  mistake  to  poor 
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house  of  couniy  of  which  he  was  not  resident,  such  county  can  recover  amount 
paid  for  his  support  from  county  of  his  apparent  residence. 
*  Indemnity  between  wrongdoers. 

Cited  in  note  in  4  L.R.A.  859,  on  right  of  indemnity  as  between  wrongdoers- 
Liability  for  injury  due  to  accident  and  negligence. 

Cited  in  Carterville  v.  Cook,  129  111.  152,  16  A.  S.  R.  248,  4  L.R.A.  721,  22  N- 
£.  14,  holding  village  liable  where  boy  was  injured  by  falling  from  unpro- 
tected elevated  sidewalk  as  result  of  being  pushed  or  jostled  by  another  boy^ 
Joliet  V.  Shufeldt,  144  111.  403,  36  A.  S.  R.  453,  18  L.R.A.  760,  32  N.  E.  969, 
holding  city  liable  for  injury  produced  by  horse  running  away  as  result  of 
broken  bit  and  defective  street;  Eskildsen  v.  Seattle,  29  Wash.  683,  70  Pac  64, 
holding  city  liable  where  boy  was  run  over  by  cars  owing  to  defective  highway 
although  boy  had  been  directed  by  father  to  get  into  place  where  he  was  in- 
jured and  railroad  company  was  negligent. 
liiability  for  negligence  generally. 

Cited  in  Robinson  ▼.  Rohr,  73  Wis.  436,  9  A.  S.  R.  810,  2  KILA.  366,  40 
N.  W.  668,  holding  street  commissioners  liable  individually  for  injuries  to  per- 
son caused  by  negligence  of  employees  of  board  engaged  in  reconstructing  bridge 
in  pursuance  to  resolution. 

Distinguished  in  Beidler  v.  King,  209  111.  302,  101  A.  S.  R.  246,  70  N.  E. 
763,  holding  owner  of  party  wall  liable  for  n^ligence  in  allowing  it  to  falL 

—  Of  municipality. 

Cited  in  Earl  v.  Cedar  Rapids,  126  Iowa,  361,  106  A.  S.  R.  361,  102  N.  W. 
140,  holding  city  liable  for  injury  resulting  from  negligent  maintenance  of 
private  cellarway  which  extends  into  traveled  street  whether  injury  results  from 
approach  from  street  or  abutting  property. 

Cited  in  notes  in  30  A.  S.  R.  385,  on  municipal  liability  for  negligence  of 
officers  and  agents  as  to  public  streets;  103  A.  S.  R.  260,  on  municial  liability 
for  injuries  caused  by  defective  streets;  108  A.  S.  R.  161,  on  liability  of  munici- 
pal corporations  for  injuries  from  defective  public  places;  61  L.RJL  683,  on 
liability  of  municipal  corporation  for  injury  to  travelers  by  defective  condi- 
tions of  space  under  street  used  by  private  persons;  19  L.R.A.(N.S.)  609,  on 
right  of  municipality  to  permit  obstruction  to  be  placed  in  street;  20  L.R.A. 
(N.S.)  761,  on  liability  of  municipality  for  defects  or  obstructions  in  streets. 

—  Of  owner  where  premises  are   let  with   nuisance. 

Cited  in  Keeler  v.  Lederer  Realty  Corp.  26  R.  I.  624,  69  Atl.  856,  holding 
that  where  demised  premises  constitute  nuisance  at  time  of  letting,  lessor  is 
liable  for  injuries  sustained  by  stranger  subsequent  to  letting  while  lawfully 
using  sidewalk  adjacent  to  premises,  regardless  of  length  of  time  for  which 
lease  is  to  run;  Tomle  v.  Hampton,  28  111.  App.  142,  holding  that  landlord  is 
liable  when  he  leases  premises  with  nuisance  per  se  attached  to  them,  and  inr 
jury  results  to  stranger,  without  his  fault;  Tomle  v.  Hampton,  129  III.  379, 
21  N.  E.  800,  holding  ovmer  liable  where  premises  are  let  with  nuisance  upon 
them  by  means  of  which  injury  complained  of  is  received;  Everett  v.  Foley, 
132  111.  App.  438,  to  point  that  where  premises  are  rented  in  bad  state  of  re- 
pair, landlord  is  liable  for  injuries  caused  thereby;  West  Chicago  Masonic 
Asso.  v.  Cohn,  192  111.  210,  86  A.  S.  R.  327,  65  L.R.A.  236,  61  N.  E.  43»,  hold- 
ing owner  of  leased  premises  liable  for  injury  if  that  which  occasioned  injury 
was  nuisance  and  was  upon  premises  when  lease  was  executed. 
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Cited  in  notes  in  92  A.  S.  R.  527,  on  kssor't  liability  to  strangers  where  nni- 
sancc  exists  at  time  of  lease;  92  A.  8.  R.  541,  on  lessor's  liability  for  injury  hj 
coal  vaults  in  sidewalk;  9  E.  R.  C.  450,  on  implied  obligation  of  landlord  to 
repair. 

—  or  tenant. 

Cited  in  Gronlund  v.  Forsman,  124  lU.  App.  362,  holding  that  occupant  and 
Dot  owner  as  such  is  responsible  for  injuries  received  in  consequence  of  failure 
to  keep  premises  occupied  in  repair;  Anheuser-Bush  Brewing  Asso.  ▼.  Peterson, 
41  Neb.  897,  60  N.  W.  373,  holding  tenant,  not  landlord,  responsible  for  injuries 
resulting  from  failure  to  keep  demised  premises  in  repair. 

—  or  abutting  owner  for  injury  from  defective  sidewalk. 

Cited  in  Whitty  v.  Oshkosh,  106  Wis.  87,  81  N.  W.  992,  holding  that  bt 
owner  may  maintain  hatchway  in  sidewalk;  Wickwire  v.  Angola,  4  Ind.  A]^. 
253,  30  N.  E.  917,  holding  property  ovmer  liable  for  injury  resulting  from  giving 
way  of  flagstone  or  hatchway  forming  part  of  walk,  and  also  covering  vault 
used  in  connection  with  property;  Dalay  v.  Savage,  145  Mass.  38,  1  A«  S.  K. 
429,  12  N.  £.  841,  holding  purchaser  of  land  liable  to  pedestrian  who  was  in- 
jured by  falling  into  coal-hole  where  at  time  of  sale  there  was  open  and  visible 
defect  in  cover  of  coal-hole  in  sidewalk;  McDaneld  v.  Logi,  143  III.  487,  32  N. 
E.  423,  holding  liability  of  city  no  defense  to  action  against  owner  of  building 
for  persona]  injury  caused  by  defective  sidewalk. 

Cited  in  reference  note  in  1  A.  S.  R.  433,  on  liability  of  landowner  for  de- 
fective or  dangerous  condition  of  sidewalk. 

Cited  in  note  in  26  L.R.A.  198,  on  liability  of  landlord  to  third  person  for 
condition  of  areaway. 
Wbat  oonstltntes  negligence. 

Cited  in  Ziegler  ▼.  Philadelphia,  19  Phila.  400,  46  Phila.  Leg.  Int  78,  hold- 
ing that  running  along  well  lighted  sidewalk  of  city  apparently  unobstructed, 
at  about  8  o'clock  in  evening  is  not  negligence  per  se. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Baltimore  t,  0.  8.  W.  R.  Co.  v.  Derr,  69  IlL  App.  180,  holding  ordi- 
nary care  by  plaintiff  essential  in  personal  injury  case;  North  Chicago  Roll. 
Mill.  Co.  V.  Morrissey,  111  III.  646,  holding  instruction,  in  action  to  recover 
for  negligence  in  causing  husband's  death,  erroneous  in  ignoring  question  of 
contributory  negligence  and  omitting  requirement  of  any  care  on  part  <^  de- 
ceased. 

Cited  in  note  in  21  L.R.A.(N.S.)  615,  on  contributory  negligence  as  affecting 
municipal  liability  for  defects  and  obstructions  in  streets. 

Correctness  of  instructions. 

Cited  in  Chicago,  S.  F.  &  C.  R.  Co.  v.  Bents,  38  III.  App.  485,  holding  that 
in  case  close  in  its  facts,  all  instructions  should  state  law  correctly. 

—  As  to  damages. 

Cited  in  ConsoHdated  Coal  Co.  v.  Haenni,  146  111.  614,  35  N.  E.  162,  holding 
that  in  action  in  which  exemplary  damages  are  sought  it  is  error  to  instruct 
jury  that  it  is  their  duty  to  assess  plaintiff's  damages;  Central  R.  Co.  v.  Ban- 
nister, 196  III.  48,  62  N.  E.  864,  holding  instruction  not  erroneous  because  it 
refers  to  amount  sUed  for  or  limits  right  of  recovery  to  amount  claimed,  unless 
it  tends  to  lead  jury  to  believe  that  they  ought  to  allow  full  amount  so 
claimed;  Sheridan  v.  Hibbard,  19  III.  App.  421,  holding  instruction  which  told 
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jury  that  party  who  was  suing  for  injury  caused  by  fall  on  sidewalk  would 
be  entitled  to  recover  for  pain  and  anguish  instead  of  saying  jury  may  give 
such  damages,  not  erroneous;  Knickerbocker  Ice  Co.  v.  Leyda,  128  III.  App.  66, 
holding  instruction,  in  personal  injury  case,  that  if  jury  found  for  plaintifT 
they  should  award  him  full  compensation  for  injuries  he  had  sustained,  er- 
roneous. 

51    AM.   REP.    686,   DUNAWAT   ▼.    PEOPLE,    110    ILL.    333. 
What  constitutes  murder. 

Cited  in  Weaver  v.  People,  132  111.  536,  24  N.  E.  671,  holding  that  if  one 
voluntarily  and  wilfully  does  act  direct  and  natural  teudency  of  which  is  to 
•destroy  another's  life,  natural  and  irresistible  conclusion  is  that  destruction  of 
such  other  person's  life  was  intended;  State  v.  Capps,  134  N.  C.  622,  46  S. 
£.  730,  holding  person,  who  deliberately  shot  into  house  and  killed  inmate  guilty 
of  murder  although  accused  was  <m  friendly  terms  with  family  of  deceased. 
--Assanit  with  Intent  to  IdU. 

Cited  in  Peterson  v.  State,  41  Fla.  285,  26  So.  709,  holding  person  guilty  of 
assault  with  intent  to  murder  where  he,  for  j>urpose  of  "making  it  come  back" 
fired  shot  into  passenger  steamer  killing  captain;  Conn.  v.  People,  116  111.  458, 
•6  N.  E.  463,  holding  that  if  person  fires  revolver  at  or  toward  another,  either 
with  malice  prepense  or  with  total  disregard  of  human  life,  he  may  be  con- 
victed of  assault  with  intent  to  kill  and  murder  person  so  attacked;  Crosby 
V.  People,  137  III.  325,  27  N.  E.  49;  Crowell  v.  People,  190  111.  508,  60  N.  E. 
872,  holding  instruction  that  if  jury  find  that  certain  facts,  which  constitute  of- 
fense of  assault  with  intent  to  commit  murder,  ace  proved  beyond  reasonable 
doubt,  they  must  find  defendant  guilty  of  that  offense,  not  erroneous;  State 
V.  Lang,  65  N.  H.  284,  23  Atl.  432,  to  point  that  whether  assault  was  with 
intent  to  commit  murder,  or  with  intent  to  commit  manslaughter,  might  de- 
pend upon  whether  it  would  have  been  murder  or  manslaughter  had  victim 
died  of  his  injuries;  State  v.  Shanley,  20  S.  D.  18,  104  N.  W.  522,  holding  that 
one  who  shoots  at  or  actually  shoots  one  person  with  intent  to  kill  another  is 
guilty  of  assault  with  intent  to  kill. 

Cited  in  reference  notes  in  31  A.  S.  R.  576;  120  A.  S.  R.  681, — on  assault 
^ith  intent  to  kill  by  unlawfully  firing  at  one  person  and  hitting  another. 

Cited  in  notes  in  7  L.R.A.(N.S.)    630,  on  charging  assault  with   intent  to 
"kill  when  actual  intent  is  directed  against  another;   41  L.  ed.  U.  S.  481,  on 
assault  with  intent  to  kill  or  murder. 
Necessity  for  provlnfi:  Intent  to  mnrder. 

Cited  in  Patterson  v.  State,  85  Ga.  131,  21  A.  S.  R.  152,  11  S.  E.  620,  hold- 
ing that  on  trial  for  assault  with  intent  to  murder,  it  was  error  to  charge 
that  assault  was  made  with  weapon  likely  in  its  nature  to  produce  death,  law 
presumes  that  it  was  made  with  intent  to  murder. 

SI  AM.  REP.  691,  nUAWN  v.  PEAROE,  110  III.  350. 
Conflict  of  laws  in  insolvency  matters. 

Cited  in  United  States  Exp.  Co.  v.  Smith,  36  111.  App.  90,  holding  judgment 
of  sister  state,  in  attachment  action  in  which  receiver  appointed  here  appeared, 
conclusive  against  him  in  this  state;  Nathan  v.  Lee,  152  Ind.  232,  43  L.R.A. 
820,  52  N.  E.  987,  holding  mortgage  made  by  foreign  corporation  upon  real 
•estate  here  to  secure  nonresident  creditors,  enforceable  here  though  constitute 
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ing  undue  preference  under  decisions  of  state  where  corporation  and  creditors 
reside. 

Cited  in  note  in  55  A.  R.  131,  on  extraterritorial  effect  of  transfers  of  per- 
sonal property. 

~  Effect  of  Inaolyency  proceedings  ^nerally. 

ated  in  Cole  t.  Cunningham,  133  U.  S.  107,  33  L.  ed.  533,  10  Sup.  Ct  Rep. 
269,  holding  ooorta  of  state  where  insolTency  proceedings  are  begun  authorised 
to  enjoin  citizen  of  same  state  from  attaching  insolvent's  property  found  in 
another  state. 

Cited  in  referenee  notes  in  53  A.  R.  590,  on  ri^ts  between  foreign  assign- 
ment for  creditors  and  attaching  creditor. 

Cited  in  note  in  15  A.  S.  R.  213,  on  validity,  when  rendered,  of  decree  of 
dischaige  as  against  nonresident  not  a  party  to  insolvency  proceedings. 

—  Effect  of  appointment  of  foreign  receiver. 

Cited  in  Oeveland  Rolling  Mill  Co.  v.  Crawford,  2  HI.  C.  C.  189,  holding 
that  appointment  of  receiver  in  foreign  state  does  not  prevent  legal  or  equitable 
attachment  in  Illinois  as  receiver  in  foreign  state  acquires  no  title  to  assets 
here;  Gray  v.  Covert,  25  Ind.  App.  561,  81  A.  S.  R.  117,  58  N.  £.  731,  sustain 
ing  creditor's  right  to  attach  foreign  corporation's  property  situated  here, 
though  receiver  has  been  appointed  therefor  in  another  state;  Sercomb  v.  Cat- 
lin,  128  111.  556,  15  A.  S.  R.  147,  21  N.  £.  606  (affirming  30  111.  App.  258)^ 
sustaining  right  to  imprison  creditor  within  jurisdiction  for  contempt  in  refus- 
ing to  dismiss  attachment  issued  against  property  elsewhere  after  reoeiver'a 
appointment  here. 

—  Effect  of  foreign  assignment  for  creditors. 

Cited  in  Catlin  v.  Wilcox  Silver-Plate  Co.  123  Ind.  477,  18  A.  S.  R.  338,  8 
L.R.A.  62,  24  N.  £.  250,  holding  involuntary  assignments  inoperative  upon 
property  outside  jurisdiction  where  made;  Townsend  v.  Coxe,  151  HI.  62,  37 
N.  £.  689,  holding  involuntary  assignment  executed  in  another  state  unen- 
forceable here  against  foreign  or  domestic  creditors;  Cross  ▼.  Brown,  19  R.  L 
220,  33  Atl.  147,  sustaining  resident  creditor's  right  to  attach  debt  due  fnna 
domestic  corporation  to  nonresident  whose  property  has  been  previously  con- 
veyed to  assignees  appointed  in  foreign  state;  Schroder  v.  Tompkins,  58  Fed. 
672,  sustaining  right  of  assignee  in  voluntary  assignment  in  Ohio  to  hold 
property  in  Indiana  as  against  subsequent  attaching  creditors  not  residents  of 
Indiana;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  624,  43  L.  ed.  835,  19  Sup.  Ct 
Rep.  545,  sustaining  right  of  creditors  residing  in  New  Toiic  state  to  attach 
debtor's  property  in  Massachusetts  though  assignee  has  been  appointed  under 
insolvency*  laws  of  Minnesota;  Barth  v.  Backus,  140  N.  T.  230,  37  A.  S.  R.  545, 
23  L.R.A.  47,  35  N.  £.  425,  holding  that  creditor  residing  in  foreign  state  where 
debtor  made  voluntary  assignment  may  attach  debtor's  property  found  here. 

Cited  in  notes  in  65  LJt.A.  868,  on  assignments  of  choses  in  action  out  of 
the  state  under  insolvency  or  bankruptcy  statutes;  65  L.R.A.  369,  on  discrimi- 
nation between  residents  and  nonresidents  in  assignments  of  property  out  of 
the  state  under  insolvency  or  bankruptcy  laws. 

Distinguished  in  Lipman  ▼.  Link,  20  IlL  App.  359,  holding  voluntary  assign- 
ment, valid  in  state  where  made,  enforceable  sgainst  foreign  creditor  who  at^ 
tached  debts  due  from  resident  of  this  state;  J.  Walter  Thompson  Co.  v.  Whit- 
hed,  185  111.  454,  76  A.  S.  R.  51,  56  N.  £.  1106,  holding  foreign  voluntary  assign- 
ment, valid  where  made,  enforceable  here  against  nonresident  creditor  who  at> 
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tacbeo  property  in  assignee's  possession;  Woodward  v.  Brooks,  128  111.  222,  15 
A.  S.  R.  104,  3  L.R.A.  702,  20  N.  £.  685,  holding  voluntary  assignment  valid  in 
state  where  executed  enforceable  here  against  creditors  residents  of  state  where 
made;  May  v.  First  Nat.  Bank,  122  111.  551,  13  N.  E.  806,  holding  voluntary  as- 
signment executed  in  another  state  in  conformity  with  laws  of  this  state  valid 
against  creditors  nonresidents  of  either  state. 

—  Rights  of  foreign  receiver  generally. 

Cited  in  Smith  v.  Berz,  126  Ul.  App.  122,  on  rights  of  foreign  receiver  or  as- 
signee, to  property  in  Illinois;  Oilman  v.  Eetcham  (Oilman  v  Hudson  River 
Boot  &  Shoe  Mfg.  Co.)  84  Wis.  60,  36  A.  S.  R.  899,  26  LJLA.  52,  54  N.  W.  395, 
holding  receiver  appointed  in  foreign  state  upon  voluntary  dissolution  of  corpo- 
ration entitled  •  to  receive  debt  due  it  from  resident  of  this  state,  as  against 
creditor  residing  where  receiver  appointed;  Lichtenstein  ▼.  Oillett  Bros.  37  La. 
Ann.  522,  sustaining  foreign  creditor's  right  to  attach  debtor's  property  dis- 
covered here,  though  receiver  has  been  appointed  in  foreign  state  other  than 
that  of  attaching  creditor's  residence. 

Cited  in  note  in  23  IuR.A.  53,  on  rights  of  receiver  outside  of  Jurisdiction  in 
which  he  is  appointed  as  to  attachment. 

—  Right  of  action  by  foreign  receiver. 

Cited  in  Hawley  v.  State  Bank,  134  IlL  App.  96  (dissenting  opinion),  as  to 
whether  injunction  lies  at  instance  of  receiver  to  restrain  prosecution  of  suit  by 
creditor  in  courts  of  another  state;  Small  v.  Smith,  14  8.  D.  621,  86  A.  S.  R. 
807,  86  N.  W.  649  (dissenting  opinion),  majority  sustaining  right  of  action 
by  receiver  of  foreign  corporation,  appointed  in  foreign  state,  for  recovery  of 
realty  situated  here  where  rights  of  resident  creditors  not  involved. 

Distinguished  in  Holbrook  v.  Ford,  153  111.  633,  46  A.  S.  R.  917,  27  L.R.A. 
324,  39  N.  E.  1091,  holding  receiver  for  foreign  corporation,  appointed  here 
upon  nonresident  creditor's  petition,  entitled  to  restrain  resident  creditor  from 
attaching  debts  due  in  two  foreign  states. 

Disapproved  in  Weil  v.  Bank  of  Burr  Oak,  76  Mo.  App.  34,  sustaining  foreign 
receiver's  right,  as  against  all  foreign  creditors,  to  maintain  action  in  this 
state  for  recovery  of  property  therein. 

—  Powers  of  foreign  assignee. 

Cited  in  Th<mipkins  v.  Adams,  41  Kan.  38,  20  Pac  530,  denying  validity  of 
assignor's  sale  of  real  estate  situated  here  when  not  made  in  conformity  with 
law  of  this  state. 
—Right  of  foreign  creditors  to  share  In  dlstrlbntlon. 

Cited  in  Com  Exch.  Bank  v.  Rockwell,  58  111.  App.  506  (dissenting  opinion), 
majority  denying  right  of  foreign  creditors  to  share  pro  rata  with  resident 
creditors  in  distribution  of  assets  in  hands  of  receiver  appointed  here. 

51  AM.  RBP.  698,  HARMON  y.  CHICAGO,  110  TLL.  400. 
Police  power  of  municipality. 

Cited  in  Chicago  v.  Gunning  System,  214  111.  628,  70  L.R.A.  230,  73  N.  B. 
1035,  2  A.  &  E.  Ann.  Cas.  892,  holding  that  city  has  power  to  regulate  bill-boards 
in  corporate  limits;  Chicago  v.  Bowman  Dairy  Co.  234  111.  294,  123  A.  S.  R. 
100,  17  L.R.A.(N.S.)  684,  84  N.  E.  913,  14  A.  &  E.  Ann.  Cas.  700,  holding  ordi- 
nance regulating  sale  of  milk  in  glass  bottles  valid  exercise  of  police  power  al- 
though it  deprives  person  of  his  property;  Chebanse  v.  McPherson,  15  III.  App. 
31  ly  holding  ordinance  prohibiting  trade  on  Sunday,  valid. 
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Cited  in  notes  in  120  A.  S.  R.  372,  on  power  of  municipality  to  declare  what 
!•  a  nuisance;  36  L.R.A.  597,  on  extent  of  municipal  power  to  define  nuisances. 
<— Re^alatloiia  as  to  smoke. 

Cited  in  Glucose  Ref.  Co.  v.  Chicago,  138  Fed.  209,  holding  that  city  has 
power  to  declare  emission  of  dense  smoke  from  stack  of  any  boat,  locomotive,  or 
chimney  anywhere  within  city,  with  certain  exceptions,  to  be  public  nuisance; 
Bowers  v.  Indianapolis,  169  Ind.  105,  81  N.  E.  1097,  13  A.  k  E.  Ann.  Cas.  1198, 
holding  that  city  may  declare  emission,  within  corporate  limits,  of  dense  black 
or  dense  gray  smoke  to  constitute  nuisance;  St  Paul  v.  Gilfillan,  36  Minn.  298, 
31  N.  W.  49,  holding  ordinance  declaring  emission  of  dense  smoke  from  smoke- 
stacks and  chimneys  public  nuisance,  unauthorized  and  Toid;  Field  t.  Chicago, 

44  111.  App.  410,  holding  municipal  smoke  ordinance  valid;  Milligan  v.  Nel- 
son, 51  111.  App.  441,  holding  that  casting  of  smoke  and  soot  into  and  upon 
premises  of  another  is  nuisance  and  persons  are  entitled  to  be  protected  there- 
from; St.  Louis  v.  Edward  Heitzeberg  Packing  k  Provision  Co.  141  Mo.  375,  64 
A.  6.  R.  616,  39  L.R.A.  551,  42  S.  W.  954,  on  whether  smoke  is  nuisance  per  se. 

Cited  in  notes  in  39  L.ILA.  551,  552;    18  L.R.A.(N.S.)    157,— on  municipal 
control  over  smoke  as  a  public  nuisance. 
What  oonstltutes  nuisance. 

Cited  in  note  in  25  E.  R.  C.  160,  on  what  constitutes  nuisance. 
Meaning  of  term  "dense  smoke.*' 

Cited  in  St  Paul  v.  Haugbro,  93  Minn.  59,  106  A.  S.  R.  427,  66  UlUi.  441, 
100  N.  W.  470,  2  A.  &  E.  Ann.  Cas.  580,  as  to  meaning  of  "dense  smoke"  as 
terms  are  used  in  municipal  ordinance. 
Definition  of  police  power. 

Cited  in  Meadowcraft  v.  People,  163  Dl.  56,  54  A.  S.  R.  447,  35  L.RJk.  176, 

45  N.  E.  303,  holding  that  police  power  is  that  inherent  and  plenary  power 
which  enables  state  to  restrain  or  prohibit  all  things  hurtful  to  comfort,  safety 
and  welfare  of  society. 

State  and  Federal  jorisdlcUon. 

Cited  in  McCartney  v.  Chicago  &  E.  R.  Co.  112  Ul.  611,  to  point  that  state 
has  competent  jurisdiction  to  legislate  concerning  river   lying  wholly   within 
its  jurisdiction  until  Congress  shall  assume  to  act 
What  will  be  judicially  noticed  of  existence  of  cities  and  Tillages. 

Cited  in  Gunning  v.  People,  86  III.  App.  676,  holding  that  court  may  take 
judicial  notice  that  alleged  lot  and  block  are  situated  within  that  part  of 
original  town  which  is  within  south  town  and  not  in  either  north  or  west  town ; 
Rock  Island  v.  Cuinely,  26  111.  App.  173;  Rock  Island  v.  Cuinely,  126  IlL  408, 
18  N.  K  753, — ^holding  that  courts  of  this  state  take  judicial  notice  of  existence 
of  all  villages  and  cities  organized  under  general  incorporation  act;  W.  C. 
Ritchie  k  Co.  v.  Wayman,  244  lU.  509,  27  L.R.A.(N.S.)  994,  91  N.  E.  695,  hold- 
ing that  courts  will  take  judicial  notice  of  conditions  which  render  limitations 
of  woman's  working  hours  justifiable. 

Cited  in  notes  in  82  A.  S.  R.  446,  on  judicial  notice  of  rivers,  lakes,  etc; 
124  A.  S.  R.  25,  on  matters  of  common  knowledge  of  which  judicial  notice  has 
been  taken. 
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•51  AM.  REP.  706,  K£R  ▼.  PEOPIiE,  110  ILL.  627. 
Trial  of  extradited  person  for  different  offense. 

Cited  in  Williams  v.  Weber,  1  Colo.  App.  191,  28  Pac.  21,  holding  that  when 
fugitive  from  justice  has  been  returned  from  another  state  to  this  state  by 
requisition,  he  may  be  arrested  and  tried  for  crime  committed  before  he  left 
4iIthough  not  same  crime  with  which  he  was  charged  when  extradited;  State 
V.  Kealy,  89  Iowa,  94,  56  N.  W.  283,  holding  that  where  person  is  indicted  for 
<:ertain  offense  in  this  state,  and  he  is  brought  for  trial  thereon  from  another 
state  upon  requisition  of  governor,  and  in  meantime  is  indicted  in  this  state  for 
another  offense,  he  may  be  tried  upon  last  indictment,  without  first  giving 
him  reasonable  opportunity  to  return  to  state  from  which  he  was  brought;  State 
V.  Patterson,  116  Mo.  505,  22  S.  W.  696,  holding  that  fugitive  from  one  of  states 
of  union,  when  extradited  from  another  state,  can  be  tried  for  offenses  other 
than  one  for  which  he  was  extradited. 

Cited  in  note  in  10  A.  S.  R.  209,  210,  on  right  to  try  extradited  person  for 
other  offense. 

Distinguished  in  Hackney  v.  Welsh,  107  Ind.  253,  57  A.  R.  101,  8  N.  E.  141, 
to  point  that  person  brought  into  state  to  answer  particular  charge  may  bo 
tried  upon  another. 
Illegai  mode  of  getting  criminal  into  jurisdiction  as  a  defense. 

Cited  in  Re  Mahon,  34  Fed.  525,  holding  that  there  is  no  personal  right  of 
asylum  in  refugee,  who  has  fled  from  this  country,  being  charged  with  crime,  to 
foreign  country  and  he  cannot  set  up  improper  mode  of  procuring  his  return 
as  a  defense;  Elmore  v.  State,  45  Ark.  243,  holding  that  court  trying  party  for 
^rime  committed  in  its  jurisdiction  will  not  stop  to  inquire  into  manner  or 
•circumstances  of  his  arrest  in  foreign  country;  Ex  parte  Barker,  87  Ala.  4, 
13  A.  S.  R.  17,  6  So.  7,  holding  that  person  extradited  from  Georgia  on  defective 
process  cannot  claim  to  be  discharged  on  habeas  corpus  because  of  illegal  ar- 
rest; Re  Brown,  4  N.  Y.  Crim.  Rep.  576,  holding  that  fugitive  from  justice  who, 
without  force,  has  been  enticed  into  state  by  false  and  fraudulent  representa- 
tions on  part  of  complainant,  comes  voluntarily  within  state,  and  may  be  ar- 
rested in  and  extradited  from  state;  Ex  parte  Davis,  51  Tex.  Crim.  Rep.  608, 
12  L.R.A.(N.S.)  225,  103  S.  W.  891,  14  A.  &  £.  Ann.  Cas.  522,  holding  that 
where  party  accused  of  theft  escaped  to  another  state  and  was  kidnapped  by 
officer  and  brought  back  to  Texas  for  trial,  he  could  not  avail  himself  of  writ 
of  habeas  corpus  in  order  to  procure  his  enlargement  and  discharge;  Baker 
v.  State,  88  Wis.  140,  59  N.  W.  570,  holding  trial  court  not  deprived  of  juris- 
diction because  person  accused  of  crime  was  brought  into  state  forcibly  and 
without  jurisdiction;  Kingen  v.  Kelly,  3  Wyo.  566,  15  L.R.A.  177,  28  Pac.  36, 
holding  that  one  charged  with  grand  larceny  cannot  question  jurisdiction  of 
court  on  ground  that  his  arrest  within  state  was  effected  by  means  of  his  ab- 
duction from  another  state. 

Cited  in  reference  notes  in  13  A.  S.  R.  20,  on  extradition  from  sister  state 
•of  person  forcibly  brought  there  from   foreign   country;    1   A.  S.   R.   179,  on 
proceedings  for  arrest,  detention,  and  surrender  of  fugitives  from  justice. 
Right  to  convict  of  other  offenses  than  those  cliargcd. 

Cited  in  Willis  v.  State,  134  Ala.  429,  33  So.  226;  Adams  v.  People,  25  Colo. 
i532,  55  Pac.  806;  Booln  v.  State,  51  Neb.  581,  71  N.  W.  444,— holding  that 
continuous  series  of  conversions  of  money  by  party  at  different  times  and  in 
different  amounts  will   support  Terdict   finding  aggregate  sum   as   amount  of 
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single  embezzlement;  State  v.  Holmes,  65  Minn.  230,  68  X.  W.  11,  holding  that 
under  indictment  for  statutory  embezzlement,  state  may  prove  any  and  all  acts 
of  embezzlement  by  defendant  in  same  employment  committed  within  sii, 
months,  next  after  time  stated  in  indictment  and  defendant  may  be  convicted  of 
whole. 

Distinguished  in  Edelhoff  v.  State,  5  Wye.  19,  36  Pac.  627,  holding  that  per- 
son eannot  be  convicted  of  eighteen  distinct  offenses  of  embezzlemait  under  one 
charge. 
filectloii  between  oounts  of  indictment. 

Cited  in  State  v.  Bailey,  60  Ohio  St  636,  36  N.  E.  233,  holding  order  com- 
pelling state  to  elect  upon  which  of  two  or  more  counts  in  indictment  it  will 
proceed,  where  election  may  deprive  state  of  substantial  legal  right,  is  review* 
able  on  error. 
Sufflciency  of  verdict  on  indictment  containing  several  counts. 

Cited  in  State  v.  Noland,  111  Mo.  473,  19  S.  W.  715,  holding  jury  not  required 
to  specify  in  their  verdict,  on  an  indictment  for  embezzlement  containing  sev- 
eral   counts,   established   by   same  evidence,  eount  upon   which   they    find   de- 
fendant. 
BnlBclenoy  of  indictment  for  embesslement. 

Cited  in  Re  Grin,  112  Fed.  790,  to  point  that  indictment  charging  embezzle- 
ment  of  government  is  sufficient  if  it  contains  allegation  that  sum  embezzled 
came  into  possession  of  accused  by  virtue  of  his  employment;  Moore  t.  United 
States,  160  U.  S.  268,  40  L.  ed.  422,  16  Sup.  Ct.  Rep.  294,  on  sufficiency  of  in- 
dictment for  embezzlement;  Strobhar  v.  State,  55  Fla.  167,  47  So.  4,  holding 
that  in  prosecution  for  embezzlement  it  is  sufficient  to  charge  that  property 
came  into  defendant's  possession  ''by  nature  of"  his  employment;  McElroy  v. 
People,  202  111.  473,  66  N.  £.  1058,  holding  coimts,  charging  that  agent  as  col- 
lector and  solicitor,  for  Catholic  Press  Company,  collected  and  embezzled  funds^ 
of  company  to  amount  of  $106.50,  good;  State  v.  Turner,  10  Wash.  94,  38  Pac. 
864,  holding  indictment  for  embezzlement,  charging  crime  substantially  in  terms 
of  statute,  sufficient;  State  v.  Dix,  33  Wash.  405,  74  Pac  570,  holding  that  in- 
formation charging  bank  president  with  embezzlement  "on  15th  day  of  August, 
1900  and  on  divers  dates  from  thence  continuously  to  January  10th,  1901/' 
of  certain  moneys  and  funds,  amounting  in  aggregate  to  specified  sum,  char:ges 
one  continuing  crime. 

Cited  in  notes  in  98  A.  D.  152,  on  requisites  of  indictment  of  bailee  for  embez- 
zlement; 98  A.  D.  159,  on  necessity  for  allegation  of  possession  in  defendant  in 
indictment  for  embezzlement. 
Admissibility  of  evidence  of  similar  offenses. 

Cited  in  Reeves  v.  State,  95  Ala.  31,  11  So.  158,  holding  evidence  of  other 
offenses  similar  to  those  charged  in  indictment  for  embezzlement,  admisuble; 
Chamberlain  v.  State,  80  Neb.  812,  115  N.  W.  555,  holding  that  under  indict- 
ment charging  bank  officer  with  embezzling  funds  on  certain  date,  evidence 
tending  to  show  embezzlement  of  different  amounts  at  different  times  before 
that  date  is  admissible;  State  v.  Reinhart,  26  Or.  466,  38  Pac  822,  holding  evi- 
dence of  entire  series  of  connected  transactions  by  which  trusted  employee  em- 
bezzles his  employer's  money,  admissible  under  charge  of  embezzlement  on 
specified  day. 

Cited  in  note  in  62  L.  R.  A.  265,  268,  on  evidence  of  other  crimes,  on  trial 
for  embezzlement. 
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What  constitutes  embezzlement. 

Cited  in  Smith  v.  State,  63  Tex.  Crim.  Rep.  117,  17  L.R.A.(N.S.)  531,  109  S. 
W.  118,  16  A.  ft  E.  Ann.  Cas.  435,  to  point  that  if  property  was  received  by 
virttie  of  agent's  employment,  such  receipt  was  in  meaning  of  statute^  as  to 
embezzlement  though  in  receiving  it  he  acts  in  excess  of  his  authority. 

Cited  in  notes  in  98  A.  D.  126,  on  distinction  between  larceny  and  embezzle- 
ment; 98  A.  D.  130^  on  statutes  under  which  servant  may  be  guilty  of  embezzle- 
ment of  property  in  his  custody  merely;  17  L.R.A.(N.S.)  533,  on  embezzlement 
as  effected  by  want  of  authority  of  defendant  to  receive  the  money  or  property 
in  the  first  instance. 

SI  AM.  KEP.  715,  liESSARD  T.  STRAM,  69  WIS.  112,  92  N.  W.  284. 
Right  to  protect  premises  from  flow  of  surface  water. 

Cited  in  Missouri  P.  R.  Co.  v.  Renfro,  52  Kan.  237,  39  A.  S.  R.  344,  34  Pac. 
602;  FrankUn  v.  I>urgee,  71  N.  H.  186,  58  L.R.A.  112,  51  Atl.  911;  Bamett  v. 
Matagorda  Rice  ft  Irrig  Co.  98  Tex.  355,  107  A.  S.  R.  636,  83  8.  W.  801;  John- 
eon  T.  Chicago,  St.  P.  M.  ft  0.  R.  Co.  80  Wis.  641,  27  A.  S.  R.  76,  14  L.R.A.  495, 
60  N.  W.  771;  Borchsenius  v.  Chicago,  St.  P.  M.  ft  0.  R.  Co.  06  Wis.  448,  71 
N.  W.  884;  Oauson  v.  Chicago  ft  N.  W.  R.  Co.  106  Wis.  308,  82  N.  W.  146; 
fihaw  ▼.  Ward,  131  Wis.  646,  111  N.  W.  671,  11  A.  ft  E.  Ann.  Cas.  1139,— 
holding  that  landowner  has  right  to  protect  his  premises  from  surface  water  and 
to  rid  same  thereof  in  reasonable  way,  though  consequential  injuries  may 
thereby  be  caused  to  other  lands. 

Cited  in  reference  note  in  35  A.  S.  R.  171,  on  landowner's  rights  regarding 
surface  waters. 

Cited  in  notes  in  97  A.  D.  569,  on  rij^t  of  landovmer  to  protect  himself  from 
rivers  and  overflows  by  dams,  levees,  and  other  means  which  result  injuriously 
to  others;  85  A.  8.  R.  717,  on  right  to  diminish  or  impede  flow  of  surface  water 
onto  one's  own  land;  21  L.R.A.  600,  on  correlative  rights  as  to  obstruction  of 
natural  flow  of  surface  water. 
lilability  of  city  for  stoppage  of  surface  water. 

Cited  in  Heth  v.  Fond  du  Lac,  63  Wis.  228,  53  A.  R.  279,  23  N.  W.  495; 
Champion  v.  Crandon,  84  Wis.  405,  19  L.R.A.  856,  54  N.  W.  775,— holding  that 
town  has  right  to  cause  diversion  of  surface  water  by  work  on  streets;  Harp  v. 
Baraboo,  101  Wis.  368,  77  N.  W.  744,  holding  that  stoppage  of  surface  water 
by  grading  street  is  not  act  upon  which  action  for  damages  against  city  can  be 
predicated;  Peck  t.  Baraboo,  141  Wis.  484,  122  N.  W.  740,  holding  cify  not 
liable  to  landowners  for  changing  natural  flow  of  surface  water  by  construction 
of  streets  and  gutters,  etc. 

Cited  in  note  in  20  L.R.A.(N.8.)    156,  on  obstruction  of  surface  water  in 
eity. 
IVhat  are  surface  waters. 

Cited  in  Case  v.  Hoffman,  84  Wis.  438,  36  A.  S.  R.  987»  20  L.R.A.  40,  54  N. 
W.  793,  describing  surface  waters  as  waters  flowing  in  hollows  or  ravines, 
irom  rain  or  melting  snow. 

'Wbat  conattttnes  a  watercourse. 

Cited  in  Case  v.  Hoffman,  100  Wis.  314,  44  LJLA.  728,  72  N.  W.  390,  hold- 
ing that  to  constitute  watercourse  stream  must  flow  in  deflnite  channel,  hav- 
ing bed,  with  sides  or  banks,  and  usually  discharge  itself  into  some  other 
stream  or  body  of  water. 
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Cited  in  reference  notes  in  2  A.  S.  R.  447 ;  8  A.  S.  R.  803, — on  what  constitute 
a  natural  watercourse. 

Cited  In  note  in  6  L.R.A.(N.S.)    157,  on  surface  water  as  source  of  water 
course. 
51  AM.  REP.   718,  RANSOM  ▼.  CHICAGO,  ST.  P.  M.  M  O.  R.  CO.  62 

WIS.   178,  22  N.  W.   147. 
Duty  of  railroad  company  to  gi\e  warning  on  approaching  crossings. 

Cited  in  Heise  v.  Chicago  Great  Western  R.  Co.  141  Iowa,  88,  119  N.  W.  371 
(dissenting  opinion),  on  duty  of  railroads,  under  statute,  to  give  warning  of 
approach  to  crossing  as  owing  only  to  those  about  to  cross  particular  crossing; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Metcalf,  44  Neb.  848,  28  L.R.A.  824,  63  N.  W.  61: 
Kujawa  v.  Chicago,  M.  &  St  P.  R.  Co.  136  Wis.  662,  116  N.  W.  249,— on  con- 
struction of  statute  requiring  that  engine  bell  be  rung  before  reaching  and  while 
passing  over  highway  crossing;  Sanborn  v.  Detroit,  B.  C.  &  A.  R.  Co.  91  Mich. 
538,  16  L.RJL  119,  52  N.  W.  163,  holding  railroad  company  liable  for  failure 
to  give  signal  at  highway  crossing  whereby  person  is  injured;  Hunter  v.  Mon- 
tana C.  R.  Co.  22  Mont.  526,  57  Pac  140,  to  point  failure  of  railroad  companr 
to  give  warnings  required  by  statute,  when  approaching  railroad  crossing,  neg 
ligenoe;  Hoye  v.  Chicago  &  N.  W.  R.  Ca  62  Wis.  666,  23  N.  W.  14,  holding 
railroad  company  liable  for  death  of  person  caused  by  its  neglect  to  ring  bell 
or  give  other  requisite  signal  before  and  while  train  was  crossing  street: 
Williams  v.  Chicago,  M.  ft  St.  P.  R.  Co.  64  Wis.  1,  24  N.  W.  422,  to  point  that 
railroad  company  on  failure  to  blow  whistle  and  ring  bell  before  crossing  high- 
way is,  in  absence  of  contributory  negligence  on  part  of  driver,  liable  for  in- 
jury resulting  from  collision  of  wagon  and  train  at  crossing;  Walters  v.  Chica- 
go, Bi.  &  St  P.  R.  Co.  104  Wis.  261,  80  N.  W.  451,  holding  railroad  company  not 
liable  for  injuries  received  by  traveler  as  result  of  team  becoming  frightened  at 
train  on  failure  of  flagman  at  street  crossing  to  give  warning  of  approach  of 
train  which  stopped  before  reaching  street;  Schwind  v.  Chicago,  M.  &  St  P.  B. 
Co.  140  Wis.  1,  133  A.  S.  R.  1055,  121  N.  Y.  639,  to  point  that  failure  of  rail- 
road to  give  statutory  signal  of  approach  to  crossing  constitutes  negligence. 

Cited  in  reference  notes  in  90  A.  D.  63,  on  duty  of  railroad  company  to  give 
statutory  signals  at  crossing;   1  A.  S.  R.  395,  683,  on  obligation  of  railroad 
company  to  giva  warning  at  crossing. 
—  For  whose  benefit  8ig:nals  are  required. 

Cited  in  Williams  v.  Chicago  ft  A.  R.  Co.  135  111.  491,  25  A.  S.  R.  397,  11 
L.R.A.  352,  26  N.  K  661,  holding  that  statutory  duty  of  railroad  company  to 
give  signals  at  highway  crossing  does  not  apply  to  person  plowing  in  field  near 
public  crossing;  Williams  v.  Chicago  ft  A.  R.  Co.  32  IlL  App.  339,  holding  rail- 
road company  not  liable  to  person  injured  in  adjacent  field  by  reason  of  its 
failure  to  give  signals  at  highway  crossing;  Louisville,  E.  ft  St  L.  ConsoL  R. 
Co.  V.  Lee,  47  IlL  App.  384,  holding  statute,  touching  signals,  applicable  only 
to  eases  %vhore  persons  are  approaching  and  about  to  pass  over  highway  cross- 
ing; Lonergan  v.  Illinois  C.  R.  Co.  87  Iowa,  766,  17  LJLA.  254,  53  N.  W.  236, 
holding  railway  company  liable  for  omission  to  give  signal  at  crossing  whereby 
person  unloading  wagon  upon  depot  grounds  near  crossing  was  injured  by  horse 
becoming  frightened  and  running  away;  St  Louis  ft  S.  F.  R.  Co.  v.  Morrison, 
73  Kan.  266,  86  Pac.  296,  to  point  that  statutes  requiring  whistles  to  be  sound- 
ed whenever  locomotive  approaches  public  crossing  have  no  application  to  any 
but  grade  crossings;   Philadelphia  ft  B.  C.  R.  Co.  v.  Holden,  93  Md.  417,  49 
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Atl.  625,  holding  failure  to  give  signal  at  public  railway  crossing  not  negligence 
as  to  person  injured  at  private  crossing  where  signal  could  have  been  heard; 
St.  Louis  S.  W.  R.  Co.  v.  Kilman,  39  Tex.  Civ.  App.  107,  86  S.  W.  1060,  hold- 
ing that  one  who  is  traveling  along  highway  adjacent  to  and  parallel  with 
railroad  track  is  within  protection  of  statute  requiring  signals  to  be  given  by 
whistle  or  bell  for  public  crossings. 

Cited  in  note  17  L.R.A.  255,  on  persons  for  whose  benefit  signals  are  re- 
quired at  railway  crossings. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Sawyer,  114  Tenn.  84,  108  A.  S. 
R.  881,  69  L.R.A.  662,  86  S.  W.  386,  4  A.  &  E.  Ann.  Cas.  948,  holding  railroad 
company  is  obliged  to  give  warning  of  approach  of  trains  at  overhead  crossings 
when  danger  is  to  be  reasonably  apprehended. 

Disapproved  in  Everett  v.  Great  Northern  R.  Co.  100  Minn.  309,  9  L.R.A. 
(N.S.)  703,  111  N.  W.  281,  10  A.  ft  E.  Ann.  Cas.  294,  holding  railway  company 
not  under  legal  duty  to  give  signal  required  by  statute,  for  benefit  of  person 
who  is  driving  team  along  street  parallel  to  railway  track  near  crossing,  but 
who  does  not  intend  to  use  crossing. 

51    AM.    REP.    729,    McNAKARA   T.    OlilNTONVILLE,    62    WIS.    207,. 

22  N.  W.  472. 
Right  to  recover  for  Injury  aggravated  by  tendency  to  disease. 

Cited  in  Collins  v.  Janesville,  99  Wis.  464,  76  N.  W.  88,  holding  that  presence 
of  disease  may  aggravate  and  prolong  injury  and  correspondingly  increase 
damages  recoverable;  Selleck  v.  Janesville,  100  Mis.  157,  69  A.  S.  R.  906,  41 
L.R.A.  563,  75  N.  W.  975,  to  point  that  where  personal  injuries  result 
proximately  from  negligence  or  other  tort,  wrongdoer  is  liable  for  damages- 
actually  sustained  although  they  are  increased  by  tendency  to  disease  on  part  of 
person  injured;  Schaidler  v.  Chicago  A  N.  W.  R.  Co.  102  Wis.  564,  78  N.  W.  732, 
holding  that  railway  company  cannot  escape  liability  for  negligence  causing 
death  by  showing  that  person  killed  was  so  diseased  that  his  life  would  neces- 
sarily have  terminated  in  short  time  in  absence  of  accident;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Falvey,  104  Ind.  409,  4  N.  E.  908,  holding  that  person  injured 
by  negligence  of  carrier  may  recover  although  injury  was  increased  by  pre- 
disposition to  disease;  Crouse  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  473,  80  N. 
W.  752,  holding  that  in  action  for  personal  injuries  caused  by  negligence  it 
is  not  necessary  to  recovery  that  plaintiflTs  subsequent  condition  should  be 
natural  and  probable  result  of  his  injuries. 

Cited  in  notes  in  36  A.  S.  R.  829,  on  predisposition  to  disease  as  defense 
against  liability  for  injury  due  to  wrongful  act;   69  L.R.A.  520»  on  duty  to 
avoid  injury  to  the  sick  and  infirm. 
Right  of  action  for  damage. 

Cited  in  note  in  52  A.  R.  162,  on  necessity  that  negligence  be  proximate 
cause  of  injury  to  give  right  of  action  for  damages. 
What  constitutes  proximate  cause  of  Injury. 

Cited  in  Muller  v.  Milwaukee  Street  R.  Co.  86  Wis.  840,  21  L.R.A.  721,  66 
N.  W.  914,  holding  that  stopping  of  street  car  suddenly  in  middle  of  street  in 
front  of  first  carriage,  thereby  causing  it  to  stop  so  suddenly  that  pole  of  second 
carriage  broke  into  its  back,  was  proximate  cause  of  injury, 
lilability  of  wrongdoer  for  proximate  results  of  Injury. 

Cited  in  Louisville,  N.  A.  i  C.  R.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572, 
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holding  where  wrongful  act  is  done  which  results  in  injury  of  another,  wrongdoer 
is  liable  for  proximate  results  of  that  injury,  although  he  may  not  have 
foreseen  or  anticipated  consequences  which  resulted  from  act;  Lathers  v. 
Wyman,  79  Wis.  616,  45  N.  W.  669,  to  point  that  party  who  commits  trespass 
or  other  wrongful  act  is  liable  for  all  direct  injury  resulting  from  such  act,  al- 
though such  resulting  injury  could  not  have  been  contemplated  as  probable  re- 
sult to  act  done;  Sieber  ▼.  Amunson,  78  Wis.  679,  47  N.  W.  1126,  holding  person 
liable  for  damages  caused  by  his  misconduct  in  whooping  and  yelling  while 
riding  in  sleigh  whereby  horse  became  frightened  and  ran  away  producing  per- 
sonal injury  to  claimant. 

Cited  in  note  in  20  L.R.A.(N.8.)  670,  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 
Measure  of  damages. 

Cited  in  notes  in  62  L.R.A.  38,  on  profits  lost  as  evidence  of  damages  for 
personal  injuries;   62  L.R.A.  66,  on  effect  of  illegality  of  business  giving  rise 
to  profits  on  measure  of  damages  for  tort  causing  loss  of  such  business. 
—  For  breach  of  contract. 

Cited  in  Poposkey  v.  Munkwitz,  68  Wis.  322,  60  A.  R.  858,  32  N.  W.  35,  to 
point  that  in  action  for  breach  of  executory  contract,  damages  should  be  limited 
to  such  as  naturally  arise  from  breach  of  contract  itself;  Shadbolt  &  B.  Iron 
Co.  V.  ToplifT,  15  Wis.  513,  55  N.  W.  854,  to  point  that  in  action  for  breach 
of  executory  contract  for  sale  and  delivery  of  personal  property,  damages 
should  be  limited  to  such  as  naturally  arise  from  such  breach  of  contract  itself; 
Fisher  v.  Western  U.  Teleg.  Co.  119  Wis.  146,  96  N.  W.  545,  holding  that  damages 
recoverable  for  delay  in  delivering  message  as  such  only  as  are  proximate  result 
of  company's  breach  of  duty. 
Inconvenience  as  element  of  damage. 

Cited  in  Boehm  v.  Duluth,  S.  8.  ft  A.  R.  Co.  91  WU.  592,  65  N.  W.  506, 
holding  inconvenience  permissible  element  of  damage  in  action  for  ejection  of 
passenger  from  freight  train. 
Evidence  of  value  of  time  lost. 

Cited  in  Murdock  v.  New  York,  k  B.  Despatch  Exp.  Co.  167  Mass.  49,  46  N. 
E.  57,  holding  that  in  action  for  personal  injuries,  evidence  of  plaintiff  as  to  his 
average  monthly  earnings  is  admissible  to  show  value  of  time  lost  by  him. 
Contributory  negligence  as  matter  of  defense. 

Cited  in  Hoye  v.  Chicago  &  N.  W.  R.  Co.  67  Wis.  1,  29  N.  W.  646,  holding 
that  contributory  negligence  in  action  for  personal  injury  is  matter  of  defense; 
Hulehan  v.  Qreen  Bay,  W.  &  St  P.  R.  Co.  68  Wis.  520,  32  N.  W.  529,  holding  that 
burden  is  upon  railroad  company  in  action  for  personal  injuries  to  show  that 
brakeman  assumed  risks  growing  out  of  obstructions  by  remaining  in  its  employ 
after  knowledge  thereof;  Schilling  v.  Chicago,  M.  &  St.  P.  R.  Co.  71  Wis.  255,  40 
N.  W.  616  (dissenting  opinion),  on  contributory  negligence  as  defense  to  be  al- 
leged and  proved  in  action  for  personal  injury. 
Questions  for  jnry. 

Cited  in  Schillinger  v.  Verona,  88  Wis  317,  60  N.  W.  272,  holding  question 
as  to  insuflSciency  of  embankment  which  constituted  approach  to  bridge  and 
which  had  no  railing  on  either  side,  one  for  jury  in  action  against  town  for 
injuries  by  defectivs  highway;  La  Fave  v.  Superior,  104  Wis.  454,  80  N.  W. 
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742,  lioldiDg  that  whether  or  not  sidewalk  was  defective  was  question  of  fact 

for  jury. 

'—i  Contributory  ne^Ugence  as. 

Cited  in  Ho<*er  v.  Chicago,  M.  &  St.  P.  R,  Co.  76  Wis.  542,  44  N.  W.  1085, 
•on  duty  of  jury  to  decide  whether  temporary  custodian  of  child  was  negligent; 
Gutkind  v.  Elroy,  07  Wis.  649,  73  N.  W.  325,  holding  that  it  cannot  be  said  that 
«8  matter  of  law,  one  who  in  descending  steps  in  sidewalk,  where  street  lamp 
^ve  but  feeble  light,  reached  for  but  did  not  find  railing,  and  fell,  was  guilty 
of  contributory  negligence,  but  question  was  one  for  jury. 
JNew  trial  for  inadequacy  of  damages. 

Cited  in  Church  v.  Ottawa,  25  Ont.  Rep.  298,  holding  that  new  trial  may  be 
panted  in  n^ligence  case  because  of  inadequacy  of  damages  allowed. 

«1  AM.  REP.   725,  THOAIAS  B.  St  W.  MFG.  OO.  T.  WABASH,  ST.  L. 

St  P.  R.  CO.   62  WIS.   642,  22  N.  W.  827. 
lilaMllty  of  carrier  for  Injury  to  goods. 

Cited  in  Brand  v.  Weir,  27  Misc.  212,  67  N.  W.  781,  holding  where  injury  in 
transportation  destroys  entire  value  of  goods  and  is  equivalent  to  total  loss, 
<M>nsignee,  may  refuse  to  receive  goods  and  hold  carrier  for  their  value;  King 
V.  Sherwood,  22  App.  Div.  548,  48  N.  Y.  Supp.  34,  holding  that  owner  of  nine 
hundred  dollar  wagon,  injured  in  transportaticm  to  extent  of  three  hundred 
:fifty  dollars,  cannot  abandon  it  and  recover  full  value  from  carrier;  Buffalo 
Barb  Wire  Co.  v.  Phillips,  64  Wis.  338,  25  N.  W.  208,  holding  allegation  that 
plaintiff  knew  special  circiunstances  and  purpose  for  which  goods  were  ordered 
necessary  to  recovery  of  damages  for  loss  of  business  by  failure  to  deliver. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Harper  Furniture  Co.  v.  Southern  Exp.  Co.  148  N.  C.  87,  128  A.  S.  R. 
588,  30  LJELA.(N.S.)  483,  62  S.  £.  145,  holding  express  company  not  liable 
for  profits  of  factory  lost  because  of  delay  in  shipping  engine  shaft  for  use  in 
-factory,  unless  company  knew  of  use  intended  and  loss  naturally  followed  from 
such  delay;  Poposkey  v.  Munkwitz,  68  Wis.  322,  60  A.  R.  858,  32  N.  W.  35; 
Shadbolt  A  B.  Iron  Co.  v.  Topliff,  86  Wis.  513,  55  N.  W.  854,— to  point  that  in 
action  for  breach  of  executory  contract  for  sale  and  delivery  of  personal  prop- 
erty, damages  should  be  limited  to  such  as  may  naturally  arise  from  breach  of 
•contract  itself. 

Cited  in  reference  note  in  12  A.  S.  R.  248,  on  right  to  recover  loss  of  profits 
as  damages  where  machine  is  injured  by  carrier's  negligence. 

Cited  in  notes  in  60  A  R.  488,  on  loss  of  profits  as  damages;  58  A.  R.  610, 
on  measure  of  damages  of  tenant  against  landlord  for  eviction  or  failure  to 
^ive  possession;  53  L.RJL  87,  on  remoteness,  contingency,  and  uncertainty 
of  damages  and  their  effect  on  rigbt  to  recover  for  loss  of  profits  by  breach 
•of  contract. by  carrier;  28  LJ^A.(N.S.)  20,  on  interest  on  unliquidated  damages. 
Right  to  refuse  damaged  goods  from  carrier. 

Cited  in  note  in  25  L.R.A.(N.S.)  844,  on  right  of  shipper  or  consignee  to 
refuse  to  accept  damaged  goods  from  carriers. 

4(1   AM.  REP.   782,  KEULY  v.  KELLY,   18  NEV.  49,   1   PA€.   194. 
What  constitutes  legal  cruelty  entitling  to  divorce. 

Cited  in  Robinson  v.  Robinson,  66  N.  H.  600,  40  A  8.  R.  632,  15  L.R.A.  121, 
Am.  Rep.  VoL  XIX.— 72. 
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23  Atl.  362,  aa  to  constroction  of  statute  granting  divorce  for  cruelty;  GkaMa 
y.  Gl^ason,  16  Neb.  15, 19  N.  W.  784,  2  Del.  Co.  Rep.  243,  holding  that  mere  rude- 
ness, petulenoe  of  manners,  austerity  of  temper,  or  eren  occasional  sallies  of  psseioiiv 
if  they  do  not  threaten  violence,  do  not  constitute  legal  cruelty;  Jones  v.  Jones,  62 
N.  H.  463,  holding  that  abuse  which  causes  mental  suffering  and  ill-health,  render- 
ing cohabitation  physically  unsafe,  is  legal  cruelty  and  ground  for  divorce;  Wil- 
liams V.  Williams,  101  Minn.  400, 112  N.  W.  528,  holding  where  charge  of  infidelity 
is  made  by  husband  against  wife,  it  is  sufficient  to  constitute  cruelty  within  mem- 
ing  of  divorce  laws  that  charge  be  made  maliciously  and  without  probable  cause; 
Sylvia  v.  Sylvis,  11  Colo.  319,  17  Pac.  912;  Maget  v.  Maget,  85  Mo.  App.  6,- 
holding  that  cruel  treatment  warranting  divorce  must  be  dangerous  to  life^ 
limb  or  health  but  need  not  be  accompanied  by  actual  physical  violence;  Ma»ey 
V.  Massey,  40  Ind.  App.  407,  80  N.  E.  977,  holding  that  question  of  cmol 
and  inhuman  treatment  is  usually  determined  from  facts  of  each  case. 

Cited  in  notes  in  73  A.  D.  622,  on  cruelty  as  ground  for  divorce;  73  A.  D. 
626,  on  injury  to  health  as  cruelty  entitling  one  to  divorce;  73  A.  D.  629,  on 
unfounded  accusations  against  chastity  as  cruelty  entitling  one  to  divorce; 
65  A.  8.  R.  80,  on  charges  of  adultery  or  uncbastity  as  cruelty  justifyisg 
divorce;  18  L.RJL(N.S.)  312,  on  making  charges  of  adultery  as  ground  for 
divorce. 
Presumption  as  to  proof  of  facts  necessary  to  support  order. 

Cited  in  Re  Quinn,  27  Nev.  156,  74  Pac.  5,  to  point  that  any  fact  necessary  to 
support  order  relating  to  estates  of  deceased  persons  is  presumed  to  have  been 
proven  in  absence  of  affirmative  showing  to  contrary. 

51  AM.  REP.  7S7,  SACAIiARIS  ▼.  BUREKA  A  P.  R.  CO.   18  NEV.  15S^ 

1  PAC.   885. 
Jndlciml  notice  as  to  private  corporations. 

Cited  in  notes  in  4  LJLA.  36,  on  judicial  notice  as  to  private  corporations; 
89  A.  D.  696,  on  judicial  notice  of  matters  of  common  knowledge  concerning 
business,  railroads,  etc. 
Authority  of  agent  to  bind  corporation. 

Cited  in  Bicknell  v.  Austin  Min.  Co.  62  Fed.  432,  to  point  that  corporation  is 
bound  by  execution  of  mining  lease  by  superintendent;  Raleigh  A  G.  R.  Co.  v. 
Pullman  Co.  122  Ga.  700,  50  S.  K  1008,  holding  that  general  manager  of 
railroad  corporation  has  authority  to  bind  corporation  by  contract  to  repair 
sleeping  car  used  on  its  line;  Jameson  v.  Coldwell,  25  Or.  199,  35  Pac  245^ 
holding  that  general  manager  of  corporation  for  sale  of  lumber,  who  wrote- 
contract  and  was  present  when  it  was  executed,  will  be  presumed  to  have  rep- 
resented corporation. 

51   AM.  REP.    749,   TETER  v.   TETER,    101  INB.    199. 
What  constltues  valid  marriage. 

Cited  in  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  to  point  that  at  common  law 
proof  that  parties  agree  presently  to  take  each  other  for  husband  and  wife  and 
from  that  time  live  together  professedly  in  that  relation  is  sufficient  to  con- 
stitute marriage;  Schuchart  v.  Schudiart,  61  Kan.  597,  78  A.  S.  R.  342,  50 
L.R.A.  180,  60  Pac  311,  holding  that  there  was  common  law  marriage  sufficient 
to  make  parties  husband  and  wife  where  they  were  married  when  one  was. 
under  disability  and  after  disability  was  removed  continued  to  live  together 
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ai8  husband  and  wife  without  performance  of  another  marriage  ceremony; 
State  V.  Walker,  36  Kan.  297,  59  A.  R.  556,  13  Pac  279,  holding  that  puniah- 
m^it  may  be  inflicted  upon  those  who  enter  marriage  relation  in  disregard  of 
prescribed  statutory  requirements,  without  rendering  marriage  itself  void; 
Applegate  v.  Applegate,  45  N.  J.  Eq.  116,  17  Atl.  293,  holding  that  prior 
common  law  marriage  will  estop  woman  from  obtaining  alimony  from  man 
who  was  formally  married  to  her  during  first  husband's  lifetime. 
Presumption  In  faYor  of  validity  of  marriage. 

Cited  in  Pittinger  v.  Pittinger,  28  Colo.  308,  89  A.  S.  R.  193,  64  Pao.  195, 
holding  that  when  marriage  has  been  shown,  law  raises  strong  presumption 
in  favor  of  its  legality;  Boulden  v.  Mclntire,  119  Ind.  574,  12  A.  S.  R.  453, 
21  N.  E.  445,  holding  that  in  favor  of  validity  of  second  marriage  it  will  be 
presumed  that  first  marriage  was  legally  dissolved  by  divorce  before  second  was 
ratered  into;  Wenning  v.  Teeple,  144  Ind.  189,  41  N.  E.  600;  Fletcher  v.  State, 
169  Ind.  77,  124  A.  S.  R.  219,  81  N.  E.  1083,— holding  that  in  civil  cases  there 
is  presmnption  that  marriage  which  is  consummated  is  legal  and  that  prior 
marriage  has  been  legally  dissolved;  Franklin  v.  Lee,  30  Ind.  App.  31,  62  N. 
E.  78,  holding  that  marriage  will  be  presumed  regular  in  favor  of  son 
bom  out  of  wedlock  but  acknowledged  as  son  by  father  after  marriage; 
Bowman  v.  Little,  101  Md.  273,  61  Atl.  223,  holding  that  law  presumes  in  favor 
of  marriage;  Baier  v.  Brock,  222  Ho.  74,  133  A.  S.  R.  513,  120  S.  W.  1167, 
17  A.  &  E.  Ann.  Cas.  673,  to  point  that  where  marriage  has  been  shown 
law  indulges  presumption  that  it  is  valid;  Re  Rash,  21  Mont.  170,  69  A.  S.  R* 
649,  53  Pac  312,  holding  that  presumption  is  that  marriage  was  valid  where  six 
years  after  marriage  husband  left  wife  and  never  lived  y^ith  her  thereafter;  Soren- 
sen  V.  Sorensen,  68  Neb.  483, 103  N.  W.  455,  holding  that  child  born  of  persons  co- 
habiting and  holding  themselves  out  as  husband  and  wife  is  presumed  to  be  legiti- 
mate; Bull  V.  Bull,  29  Tex.  Civ.  App.  364,  68  S.  W.  727,  holding  that  good  statu- 
tory or  common  law  marriage  after  death  of  first  husband  will  be  presumed  where 
there  was  second  marriage  invalid  because  of  fact  of  former  marriage,  without 
divorce;  Adger  v.  Ackerman,  52  C.  C.  A.  568,  115  Fed.  124,  holding  that  there 
is  strong  legal  presumption  that  child  is  fruit  of  lawful  rather  than  mere- 
tricious union,  and  that  there  was  timely  marriage  between  father  and  mother 
before  birth;  Castor  v.  Davis,  120  Ind.  231,  22  N.  E.  110,  holding  that  pre- 
sumption of  continued  insanity  will  not  prevail  as  against  presumption  in 
favor  of  legality  of  marriage. 

Cited  in  notes  in  57  A.  R.  453,  on  when  proof  of  actual  marriage  is  necessary.; 
8  L.R.A.(N.S.)  245,  on  effect  of  removal  of  impediment  to  marriage  after  parties 
have  begun  cohabitation;  17  E.  R.  C.  176,  on  overcoming  evidence  of  marital 
cohabitation  by  declarations  of  one  of  parties. 
Effect  of  general  statement  as  against  evidence  of  speciflc  facts. 

Cited  in  Morgan  v.  East,  126  Ind.  42,  9  L.R.A.  558,  25  N.  E.  867,  holding  that 
general  statements  that  party  was  owner  of  cattle  can  not  avail  against  evidence 
of  specific  facts. 

51  AM.  KEF.  749,  INBIANAPOLIS  v.  KINGSBURY,   101  IND.  200. 
What  constitutes  a  dedication. 

Cited  in  East  Birmingham  Realty  Co.  v.  Birmingham  Mach.  &  Foundry  Co. 
160  Ala.  461,  49  So.  448,  holding  that  dedication  of  land  to  public  for  street 
use  oay  be  accomplished  without  naming  space  as  street  or  alley;    Cromer 
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V.  State,  21  Ind.  App.  502,  52  N.  E.  239,  holding  that  dedication  of  land  need  not 
be  evidenced  by  written  conveyance;  Marion  v.  Skillman,  127  Ind.  130,  11  L.RJl 
55,26  N.  E.  676,  holding  that  implied  dedication  arises  by  operation  of  law  from 
acts  of  owner;  Pittsburgh,  C.  C.  ft  St  L.  R.  Co.  v.  Noftsger,  26  Ind.  App.  614,  60 
N.  E.  372,  holding  that  landowner  may  by  his  acts  estop  himself  from  denying  th&t 
there  has  been  dedication;  Kent  v.  Pratt,  73  Conn.  573,  48  AtL  418,  holding 
that  it  is  purpose  as  manifested  by  dedicator's  acts,  rather  than  intentioii 
actually  existing  in  his  mind,  which  law  regards  as  essential  to  implied 
dedication;  German  Bank  v.  Brose,  32  Ind.  App.  77,  60  N.  £.  300;  McLaskey 
V.  McDaniel,  37  Ind.  App.  59,  74  N.  E.  1023,— holding  assent  by  landowner  tnd 
public  use  so  long  that  denial  of  rij^t  to  such  use  would  discommode  public 
sufficient  to  show  valid  dedication  of  highway;  Louisville,  N.  A.  &  C.  B.  Co.  t. 
Miller,  12  Ind.  App.  414,  40  N.  E.  539,  holding  use  of  railroad  right  of  way 
without  consent  of  railroad  company,  not  sufficient  to  authorize  traveling 
public  to  regard  that  part  of  track  as  part  of  street  or  highway;  Houlton  t. 
Carpenter,  29  Ind.  App.  643,  64  N.  E.  939,  holding  that  highway  6stal>liBhed  by 
dedication  is  as  valid,  to  extent  and  width  used  by  public,  as  one  established 
by  express  grant  or  legal  authority. 

Cited  in  note  in  23  L.RJ^.(NJ9.)  812,  on  leaving  blank  in  plat  as  dedication. 

—  Necessity  for  acceptance. 

Cited  in  Buschman  v.  St  Louis,  121  Mo.  523,  26  S.  W.  687,  holding  statutory 
dedication  of  property  to  city  valid  and  irrevocable,  although  not  expressly 
accepted. 

—  Necessity  for  Intention  to  dedicate. 

Cited  in  Swift  v.  Uthonia,  101  Ga.  706,  29  S.  E.  12,  holding  intention  to 
dedicate  property  to  public  use  Essential  to  dedication;  Shellhouse  v.  State, 
110  Ind.  509,  11  N.  E.  484,  holding  actual  intention  on 'part  of  owners  to  dedi- 
cate and  acceptance  by  public  necessary  to  constitute  valid  dedication. 

—  Inference  of  Intention  to  dedicate. 

Cited  in  Gillespie  v.  Duling,  41  Ind.  App.  217,  83  N.  E.  728,  holding  that  in- 
tention to  dedicate  street  is  shown  by  actions  and  conduct  of  owner  of  land, 
and  not  by  his  secret  thoughts;  Pitser  v.  McCreery,  172  Ind.  663,  89  N.  E.  317, 
holding  that  user  of  land  as  highway  for  twenty  years  raises  presumption  that 
it  was  dedicated  by  owner  to  public  use;  Coe  College  v.  Cedar  Rapids,  120  Iowa, 
541,  05  N.  W.  267,  holding  that  intention  to  dedicate  land  to  public  use  msy 
be  inferred  from  its  shape,  dimensions,  situation,  etc;  FOssion  v.  Landry,  123 
Ind.  136,  24  N.  E.  96,  holding  intention  to  dedicate  ground  to  public  for  street 
determinable  from  acts  and  declarations,  of  dedicator,  explanatory  thereof; 
Menage  v.  Minneapolis,  104  Minn.  195,  116  N.  W.  575,  holding  tiiat  intention 
to  dedicate  strip  of  land  as  street  clearly  appears  from  arrangement  c^  streets, 
alleys  and  lots. 

—  By  map  or  plat. 

Cited  in  London  ft  S.  F.  Bank  v.  Oakland,  33  C.  C.  A.  237,  61  U.  S.  App. 
224,  90  Fed.  691,  holding  plat  of  town  signed  and  acknowledged  by  owners  of 
land,  filed  and  recorded,  and  by  reference  to  which  such  owners  partitioned 
property  by  deeds  between  themselves,  constitutes  dedication  to  public  of  streets 
shown  thereon;  San  Francisco  v.  Center,  133  Cal.  673,  66  Pac  83;  Evansville 
ft  T.  H.  R.  Co.  V.  State,  149  Ind.  276,  49  N.  E.  2;  Los  Angeles  v.  McCollum, 
156  CaL  148,  23  L.R.A.(N.S.)  378,  103  Pac.  914,— holding  that  owner  after 
recording   maps   designating  streets   cannot  give  testimony   of   intent    not   to 
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dedicate  strips  delineated  thereon  as  streets;  Porter  v.  Carpenter,  30  Fla.  14, 
21  So.  788,  holding  that  where  town  plat  lays  off  land  into  blocks  and  lots 
with  spaces  indicative  of  streets,  presumption  is  that  spaces  between  blocks  are 
dedicated  to  public  use  as  streets;  Bennett  v.  Seibert,  10  Ind.  App.  369,  35  N. 
£.  35,  holding  that  sale  of  lots  with  raference  to  plan  or  plat,  whether  recorded 
«>r  not,  amounts  to  immediate  and  irrevocable  dedication  bj  owner;  Miller  v. 
Indianapolis,  123  Ind.  196,  24  N.  Ew  228,  holding  that  marking  street  upon 
plat  of  addition  to  town  or  city,  and  selling  lots  with  reference  thereto,  con- 
stitute dedication;  Florida  East  Coast  R.  Co.  v.  Worley,  49  Fla.  297,  38  So. 
618;  Wolfe  v.  Sullivan,  133  Ind.  331,  32  N.  E.  1017,— holding  that  purchasers 
of  lots  have  right  to  have  all  streets  marked  on  plat  by  which  they  purchase 
kept  open  as  streets;  Rhodes  v.  Brightwood,  145  Ind.  21,  43  N.  E.  942,  holding 
that  irrevocable  dedication  of  land  is  effected  by  designating  certain  land  on 
map  filed  in  county  recorder's  office  as  "park"  and  by  selling  lots  with  reference 
to  map;  Northport  Wesleyan  Qrove  Campmeeting  Asso.  v.  Andrews,  104  Me. 
342,  20  L.R.A.(N.S.)  976,  71  Atl.  1027,  holding  that  word  "park"  written  upon 
block  on  map  of  real  estate  indicates  public  use  and  sale  of  lots  with  reference 
thereto  operates,  as  dedication ;  McCague  v.  Miller,  55  Neb.  762,  76  N.  W.  422, 
holding  that  there  was  express  dedication  of  streets  where  they  were  distinctly 
marked  on  plat  as  being  sixty-six  feet  wide  and  surveyor  certified  that  property 
was  as  represented  on  plat;  Oregon  City  v.  Oregon  &  C.  R.  Co.  44  Or.  165,  74 
Pac.  924,  holding  that  where  plat  of  town  shows  strip  of  land,  extending  through 
town,  with  alleys  and  cross  streets  opening  into  it,  and  which  affords  only  means 
of  connection  between  two  portions  of  town,  strip  must  be  regarded  as  dedicated 
to  public;  Oooderham  v.  Toronto,  21  Ont.  Rep.  120;  Martinez  v.  Dallas,  102  Tex. 
54,  113  S.  W.  1167, — holding  that  recording  of  plat  of  addition  to  city  on  which 
streets  are  designated  operates  as  dedication  of  such  streets  to  public  use;  Cook 
V.  Totten,  49  W.  Va.  177,  87  A.  S.  R.  792,  38  S.  E.  491;  Chapin  v.  Brown,  16 
R.  I.  579,  10  Atl.  639;  Edwards  v.  Moundsville  Land  Co.  56  W.  Va.  43,  48  S. 
E.  754;  McFarland  v.  Lindekugel,  107  Wis.  474,  83  N.  W.  757,— holding  owner 
of  plat  divided  into  lots  and  streets  marked  thereon  estopped  from  depriving 
purchaser  of  use  of  street. 

—  By  married  woman. 

Cited  in  San  Antonio  v.  Grandjean,  91  Tex.  430,  41  S.  W.  477,  to  point  that 
married  woman  may  make  dedication  without  deed  privily  acknowledged  and 
certified. 
Mode  of  acquiring  easement  in  lands  of  married  woman. 

Cited  in  Robinson  v.  llirailkill,  110  Ind.  117,  10  N.  E.  647,  holding  that  ease- 
ment m  lands  of  married  woman  may  be  acquired  without  deed. 
Power  of  married  woman  to  lease  lands. 

Cited  in  Heal  v.  Niagara  Oil  Co.  150  Ind.  483,  50  N.  E.  482,  holding  lease 
by  married  woman  of  her  lauds  to  gas  and  oil  company  for  purpose  of  operating 
thereon  gas  and  oil  wells,  not  encumbrance  or  conveyance  within  meaning  of 
statute  prohibiting  married  wcnnan  encumbering  or  conveying  her  lands  without 
husband  joining  in  execution  thereof. 
Equitable   correction   of   married    woman's    deed. 

Cited  in  note  in  51  A.  R.  462,  on  equitable  correction  of  married  woman's 
deed. 
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Kstoppel  to  assert  title  to  land. 

Cited  in  Indiana,  B.  k  W.  R.  0>.  v.  Allen,  113  Ind.  581,  15  N.  E.  446,  holding 
married  woman  who  acquiesces  in  use  of  her  land  for  a  railroad  right  of  war 
not  allowed  to  reclaim  the  land;  Jackson  v.  Smith,  120  Ind.  520,  22  K.  E.  431, 
holding  that  property  owner  may  be  precluded  from  asserting  title  who^  facts 
equitably  estop  him  from  doing  so;  Haggerty  y.  Wagner,  148  Ind.  625,  39  JjJBLA, 
384,  48  N.  E.  366,  holding  that  where  real  estate  is  appropriated  up(m  com- 
pensation, in  exercise  of  power  of  eminent  domain,  wife's  inchoate  right  of  dower 
is  extinguished  without  her  joining  in  deed;  Morris  y.  Watson,  8  Ind.  App.  1, 
35  N.  E.  406,  holding  that  tender  and  aeeeptance  of  money  amounted  to  purdiase 
of  easement  on  part  of  eity  and  landowner  is  preeluded  from  asserting  title 
afterwards. 
Snfllclency  of  proof  of  existence  of  highway. 

Cited  in  Zimmerman  y.  State,  4  Ind.  App.  583,  31  N.  E.  550,  holding  reooid 
evidence,  in  prosecution  for  obstructing  highway,  not  necessary  to  show  that  rosd 
had  been  located  and  opened  as  public  highway;  Fowler  v.  Linquist,  138  Ind.  566, 
37  N.  K  133,  holding  plat  of  addition  containing  part  of  street,  which  was  tied 
and  recorded  for  period  of  sixteen  years,  prima  facie  evidence  of  ownership  of 
dedicator. 
Ri^ts  of  abutting  owner  in  streets. 

Cited  in  Bergan  v.  Co-operative  Ice  ft  Fuel  Co.  41  Ind.  App.  647,  84  N.  K  833, 
holding  that  frontagers  have  title  to  middle  of  street  in  front  of  their  lots, 
subject  to  burden  of  public  easement;  Hall  v.  Breyfogle,  162  Ind.  494,  70  N.  £. 
883,  holding  that  purchaser  of  lot  in  platted  district  acquires  vested  right  ia 
easement  of  streets;  Haslett  v.  New  Albany  Belt  ft  Terminal  R.  Co.  7  Ind.  App. 
603,  34  N.  E.  845;  Vanderburgh  v.  Minneapolis,  98  Minn.  329,  6  LJLA.(N.S.) 
741,  108  N.  W.  480, — to  point  that  owner  of  property  abutting  on  public  street 
has  easement  in  street  distinct  from  public  right  of  way;  Strunk  y.  Pritehett, 
27  Ind.  App.  582,  61  N.  E.  973;  Kerrigan  v.  Backus,  69  App.  Div.  329,  74  N. 
Y.  Supp.  906, — holding  that  grantee  of  lands  within  tract  abutting  upon  streets 
had  right  to  insist  that  such  streets  should  remain  to  their  full  width  and  to 
their  full  extent  as  projected  upon  maps. 

Cited  in  notes  in  10  L.R.A.  276,  on  rights  of  abutters;  14  L.RJL  370,  on  iajniy 
to  abutter's  easements  by  vacation  of  street. 
«- Right  to  compensation  on  taking  of. 

Cited  in  Egbert  v.  Lake  Shore  ft  M.  S.  R.  Co.  6  Ind.  App.  350,  33  N.  E.  659, 
to  point  that  abutters  have  private  rights  in  street  distinct  from  that  of  publie, 
which  even  l^islature  cannot  appropriate  to  public  use,  except  on  payment  of 
compensation;  Rensselaer  v.  Leopold,  106  Ind.  29,  5  N.  K  761,  holding  thai 
owner  of  lot  abutting  up<m  street  has  property  right  in  street  which  cannot  be 
taken  without  c<mipensati<m;  Lafayette  v.  Nagle,  113  Ind.  425,  15  N.  E.  1,  hold- 
ing that  right  of  abutter  is  property  which  cannot  be  taken  without  compensa- 
tion; Burkam  v.  Ohio  ft  M.  R.  Co.  122  Ind.  344,  23  N.  E.  799,  to  point  that 
abutting  owner  has  proprietary  right  in  street  of  which  he  cannot  be  deprived 
without  compensation;  Kincaid  v.  Indianapolis  Natural  Qas  Co.  124  Ind.  577, 
19  A.  S.  R.  113,  8  L.R.A.  602,  24  N.  E.  1066,  holding  that  owner  of  fee  in  sob- 
-urban  highway  has  special  proprietary  right  distinct  from  that  of  public,  which 
right  cannot  be  taken  without  compensation;  Johnston  v.  Old  Colony  R.  Co. 
18  R.  L  642,  49  A.  S.  R.  800,  29  Atl.  594,  holding  that  right  of  way  over  Und 
may  be  taken  by  eminent  domain  and  if  so  taken  must  be  paid  for. 
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Cited  in  notes  in  26  L.R.A«  663,  on  damages  and  compensation  on  abandonment 
•of  highway;  2  L.R.A.(NJ3.)  260,  on  right  of  property  owner  whose  means  of 
access  is  shut  off  or  interfered  with  by  closing  of  adjoining  street  or  portion 
-of  street  on  which  he  is  situated. 

Distinguished  in  Dantzer  v.  Indianapolis  Union  R  Co.  141  Ind.  604,  50  A.  S. 
JL  343,  34  L.R.A.  769,  39  N.  £.  223,  holding  that  if  obstruction,  though  remote, 
render  access  to  lot  impossible  at  point  where  it  abuts  upon  street,  property 
Tight  of  lot  owner  is  invaded,  and  he  may  recover. 
Sffect  of  conveyance  of  lot  bounded  by  street  or  hl^way. 

Cited  in  Western  U.  Teleg.  Co.  v.  Krueger,  36  Ind.  App.  348,  74  N.  E.  25, 
liolding  that  conveyance  of  lots  bounded  on  public  way  conveys  to  grantee  fee 
to  center  of  way;  Schmidt  v.  Draper,  137  Ind.  240,  36  N.  E.  700,  to  point  that 
•conveyance  of  lot  bounded  by  highway  conveys  fee  to  center  of  way. 

Cited  in  notes  in  14  L.R.A.(N.S.)  870,  on  right  of  grantee  to  claim  an  ease- 
ment by  implication  or  estoppel  as  against  grantor  by  call  in  deed  for  street . 
or  alley  in  which  grantor  owns  the  fee;  28  L.R.A.(N.S.)  1025,  on  right  of  pur- 
chaser according  to  plat  to  easements  in  ways  indicated  thereon,  other  than 
i;ho6e  on  which  his  property  abuts. 
Practical  construction  of  contract. 

C^ted  in  Lyles  v.  Lescher,  108  Ind.  382,  0  N.  E.  365,  holding  where  acts  of 
parties  have  placed  construction  upon  contract,  courts  will  give  effect  to  contract 
us  parties  have  construed  it;  Ralya  v.  Atkins,  157  Ind.  331,  61  N.  E.  726, 
holding  that  when  terms  of  contract  are  of  doubtful  or  ambiguous  meaning,  con- 
struction placed  on  same  by  parties,  by  their  conduct  and  acts,  may  be  shown 
for  purpose  of  arriving  at  their  true  intention. 
Sufficiency  of  finding. 

Cited  in  Sohn  v.  Cambern,  106  Ind.  302,  6  N.  E.  813,  holding  that  special 
findings  must  state  facts  and  not  simply  conclusions  of  law;  Indiana  Trust  Co. 
v.  By  ram,  86  Ind.  App.  6,  72  N.  E.  670  (dissenting  opinion),  to  point  that  if 
special  findings  contain  sufiicient  facts  to  warrant  conclusions  of  law  stated 
thereon,  such  special  findings  will  not  be  deemed  to  be  defective  because  they 
may  state  some  evidentiary  facts  or  conclusions  of  law. 
—  Effect  of  conclusions  of  law  contained  in. 

Cited  in  Lupton  v.  Taylor,  30  Ind.  App.  412,  78  N.  E.  680,  holding  that  con- 
clusion of  law  cannot  be  considered  to  aid  finding  of  facts;  Stalcup  v.  Dixon, 
136  Ind.  0,  35  N.  E.  087;  Gaslight  &  C.  Co.  v.  New  Albany,  130  Ind.  660,  80  N. 
E.  462, — holding  that  conclusions  of  law  erroneously  cast  into  finding  of  facts 
do  not  control. 
Testimony  as  to  intent. 

Cited  in  note  in  23  L.R.A.(N.S.)  308,  on  right  of  one  to  testify  as  to  his 
intent. 

4(1  AM.  REP.  754,  EliSTON  T.  CASTOR,   101  IND.  426. 
Priority  of  judgment  liens. 

Cited  in  Hollcrait  v.  Douglass,  115  Ind.  130,  17  N.  E.  275,  holding  that  judg- 
ments rendered  against  debtor  by  same  court  upon  same  day  have  no  priority 
over  each  other,  but  person  who  first  obtains  execution  and  levy  secures  lien 
•superior  to  that  of  other  judgment  creditors;  Shirk  v.  Thomas,  121  Ind.  147» 
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16  A.  S.  R.  381,  22  N.  £.  976,  holding  thai  lien  of  judgment  or  attachmeni 
does  not  displace  prior  equities  or  rights. 

Cited  in  reference  note  in  1  A.  S.  R.  601,  on  priority  of  judgment  lien. 
Keeping  Iten  aUtc. 

Cited  in  Hancock  v.  Fleming,  103  Ind.  633,  3  N.  £.  254,  to  point  that  when 
owner  of  premises  who  is  not  personally  and  primarily  liable  to  pay  debt  seenred, 
pays  off  mortgage  he  may  keep  lien  alire  as  security  for  himself  against  other 
encumbrances  and  thus  prevent  merger;  Hanlon  y.  Doherty,  109  Ind.  37,  9  N. 
K  782,  to  point  that  if  there  ia  any  reason  for  keeping  lien  alive,  such  as  ezistr 
enoe  of  another  encumbrance,  equity  will  not  destroy  it;  Strohm  v.  Good,  113 
Ind.  93,  14  N.  £.  001,  holding  that  where  one  buys  land  and  refuses  to  pay  for 
it,  equity  awards  vendor  a  lien,  which  will  be  kept  alive  for  latter's  protectioa; 
Boos  V.  Morgan,  130  Ind.  805,  30  A.  &  R.  237,  30  N.  K  141,  holding  where  pur- 
chaser of  land  pays  off  judgment  for  which  he  is  not  liable,  and  there  is  in- 
tention manifested  to  keep  lien  alive,  equity  will  preserve  it  for  his  protection 
and  use  for  equitable  purposes;  Backer  v.  Payne,  130  Ind.  288,  30  A.  S.  R.  231, 
30  N.  £.  21,  holding  that  lien  will  be  kept  alive  where  equity  requires  it  and 
parties  intended  that  it  should  not  be  extinguished;  Thomas  t.  Simmons,  103 
Ind.  538,  2  N.  E.  203,  to  point  that  conveyance  by  mortgagee  in  possession, 
after  default,  merges  mortgage;  Chase  v.  Van  Meter,  140  Ind.  321,  39  N.  £. 
455,  holding  that  if  from  circumstances  it  appear  to  be  for  benefit  of  person 
acquiring  both  interests  that  merger  should  not  take  plaee,  and  equitable  or 
lesser  estate  be  kept  alive,  then  his  intention  that  such  result  should  follow  will 
be  presumed,  and  equity  will  carry  it  into  execution  by  preventing  merger: 
Swatts  V.  Bowen,  141  Ind.  322,  40  K.  E.  1057,  holding  that  whenever  it  will 
subserve  ends  of  justice  to  keep  mortgage  lien  alive,  it  will  be  so  kept  alive  un- 
less person  holding  lien  intended  to  merge  it  in  fee  simple. 

Cited  in  note  in  5  A.  S.  R.  705,  on  enforcement  of  new  mortgage  as  continn- 
ation  of  lien  of  prior  one. 
VaUdlty  of  sheriff's  sale. 

Cited  in  Maher  v.  iGtna  L.  Ins.  Co.  116  Ind.  486,  9  A.  8.  R.  880,  19  N.  E. 
805,  holding  sheriff's  sales  of  real  estate  subject  to  provisions  of  statute  of 
frauds;  Barnes  v.  Zoercher,  127  Ind.  105,  26  N.  £.  769,  holding  that  if  harm 
result  to  interested  parties  from  sheriff's  manner  of  conducting  sale,  sale  may 
be  avoided  by  direct  proceeding  but  it  could  not  be  attacked  collaterally;  Ljt- 
ton  V.  Baird,  141  Ind.  446,  40  N.  E.  1063,  as  to  whether  failure  to  appraise  real 
estate,  or  rents  snd  profits  thereof,  when  such  appraisement  is  required,  renders 
sale  void  or  only  voidable. 
Bffect  of  sheriff's  certificate  of  sale. 

Cited  in  Robertson  v.  Van  Cleave,  129  Ind.  217,  15  L.ILA.  68,  26  N.  E.  899; 
Miller  v.  Vollmer,  153  Ind.  26,  53  N.  E.  949;  Fromm  v.  Lawrence,  28  Ind.  App. 
388,  62  N.  E.  1017, — holding  that  sheriff's  certificate  of  sale  does  not  ccmvey 
to  purchaser  title  to  land  sold. 
Sufficiency  of  finding  of  fraud. 

Cited  in  Neisler  v.  Harris,  115  Ind.  660,  18  N.  E.  39,  holding  that  in  action 
attacking  conveyance  as  fraudulent,  when  special  finding  of  facts  by  trial  eoart 
does  not  disclose  fraud  in  conveyance,  plaintiff  is  not  entitled  to  conclusion  of 
law  thereon,  nor  judgment  in  his  favor;  Phelps  v.  Smith,  116  Ind.  387,  17  N.  E. 
602,  holding  that  fraud  is  question  of  faet  and  cannot  be  presumed,  or  inferred 
as  mstter  of  law;  Wilson  v.  CampbeU,  119  Ind.  286,  21  N.  E.  893,  holding  ttat 
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where  fraud  is  essential  to  existence  of  cause  of  action,  plaintiff  will  fail  if  it 
is  not  found  and  stated  in  special  finding  as  substantive  fact;  Fletcher  v.  Mar- 
tin, 126  Ind.  55,  25  N.  E.  886,  holding  where  party  seeks  to  aToid  chiUtel 
mortgage  as  fraudulent,  he  cannot  have  judgment  upon  special  finding  which 
states  some  of  badges  of  fraud  but  does  not  state  as  ultimate  fact  that  there 
was  fraud;  Farmers'  Loan  ft  T.  Co.  v.  Canada  ft  St  L.  R.  Co.  127  Ind.  250,  11 
L.ILA.  740,  26  N.  K  784;  Sickman  ▼.  Wilhelm,  130  Ind.  480,  29  N.  E.  908,— 
holding  that  fraud  must  be  found  and  stated  as  ultimate  fact;  Morgan  v.  Wor- 
den,  145  Ind.  600,  32  N.  E.  783,  holding  that  when  in  action  to  set  aside  con- 
veyance as  fraudulent  special  finding  does  not  state  fraud  as  ultimate'  fact^ 
action  must  fail;  Johnson  v.  Bedwell,  15  Ind.  App.  236,  43  N.  E.  246,  holding 
that  fraud  is  question  of  fact  and  must  be  found  as  fact  in  special  finding,  and 
not  left  to  inference;  Caldwell  v.  Boyd,  109  Ind.  447,  9  N.  E.  912;  Voris  ▼.  Star 
City  BIdg.  ft  L.  Asso.  20  Ind.  App.  630,  50  N.  E.  779,— holding  that  where  fraud 
is  issuable  fact,  it  is  duty  of  jury  to  find  fraud  as  ultimate  fact,  and  not  badgea . 
of  fraud;  Stout  v.  Price,  24  Ind.  App.  360,  55  N.  £.  964,  holding  that  in  action 
to  set  aaide  conveyance  of  property  as  fraudulent,  fraudulent  intent  must  be 
found  as  fact,  and  not  simply  facts  and  circumstances  from  which  intent  to  de- 
fraud might  be  inferred. 
Sufficiency  of  consideration. 

Cited  in  Wright  ▼.  Jones,  105  Ind.  17,  4  N.  E.  281,  holding  that  equitablo 
consideration  will  support  contract;  Garard  v.  Yeager,  154  Ind.  253,  56  N.  E. 
237,  holding  that  agreement  to  pay  annuity  for  use  of  land  during. life  of  owner 
was  sufficient  consideration  for  contract  to  bequeath  unused  portion  of  an- 
nuity. 

Cited  in  note  in  12  L.R.A.  463,  on  necessity  of  consideration  to  support  a 
contract. 
Remedy  where  finding  is  insufficient. 

Cited  in  Citizens'  Bank  ▼.  Bolen,  121  Ind.  301,  23  N.  E.  146,  holding  that  if 
verdict  or  finding  does  not  cover  all  issues  in  case,  or  all  material  facts  in- 
volved in  any  of  issues,  remedy  is  by  motion  for  new  trial  and  not  venire  de 
nova. 

51  AM.  REP.  759,  CAVINBSS  T.  RUSHTON,  101  IND.  500. 
Contract  to  make  testamentary  bequest. 

Cited  in  Manning  v.  Pippen,  86  Ala.  357,  11  A.  S.  R.  46,  6  So.  572,  holding 
promise  to  make  will,  in  consideration  of  deed  presently  executed  by  promisee 
to  promisor,  supported  by  valuable  consideration,  and  is  valid  and  binding,  un- 
less assailed  on  some  other  sufficient  ground;  Purviance  v.  Shultz,  16  Ind.  App. 
94,  44  N.  E.  766,  holding  estate  liable  for  value  of  services  on  failure  of  tes- 
tator to  make  bequest  in  favor  of  one  who  rendered  services  to  him  upon  prom- 
ise that  such  services  should  be  paid  for  by  such  bequest;  Gemmer  v.  Hunter^ 
35  Ind.  App.  501,  74  N.  E.  586,  holding  promise,  upon  valuable  consideration, 
to  bequeath  sum  of  money  to  another,  valid  contract;  Miller  v.  Eldridge,  126 
Ind.  461,  27  N.  E.  132,  holding  that  contract  by  decedent,  within  statute  of 
frauds,  to  compensate  one  for  rendering  services  by  provision  made  in  will,  will 
support  action  on  quantum  meruit  for  value  of  services  rendered;  Wright  v. 
Jones,  105  Ind.  17,  4  N.  E.  281,  holding  contract  to  vest  land  in  another  by  de- 
vise valid;  Clark  v.  Cordry,  69  Mo.  App.  6,  holding  contract  founded  upon  suffi- 
cient consideration,  to  make  certain  testamentary  provision  in  favor  of  partic- 
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ular  penon  valid;  Roehl  v.  Houmesser,  114  Ind.  311,  15  N.  E.  345;  Woods  t. 
Matlock,  19  Ind.  App.  364,  48  N.  E.  384;  Wellington  v.  Apthorp,  145  Maas.  M, 
13  N.  £.  10«— holding  contract  founded  on  tiiflicient  consideration,  to  make  cer- 
tain proyision  by  will  for  particular  person,  ralld. 

Cited  in  reference  note  in  60  A.  R.  Ill,  on  specific  performance  of  proyisioB 
in  will  made  in  consideration  of  benefit. 

Cited  in  notes  in  14  LJUL  860,  on  agreement  for  bequest  or  derise;  14  L.RA. 
861«  OB  what  constitutes  agreement  to  give  property  by  will. 
Action  on  quantum  memit  for  value  of  services  rendered. 

Cited  in  Wallace  v.  Long,  105  Ind.  522,  55  A.  R.  222,  5  N.  E.  666,  holding  where 
aeryices  have  been  performed  in  consideration  of  property  to  be  conveyed,  if 
contract  is  not  enforceable  by  reason  of  statute  of  frauds,  action  is  not  em 
special  eontract  for  damages,  but  on  quantum  meruit  to  recover  value  of  serv- 
ices. 
Wlien  inatrument  U  ieatamentary  In  nature. 

Cited  in  Murray  v.  Caxier,  23  Ind.  App.  600,  53  N.  E.  476,  holding  provisioa 
in  lease  by  husband,  that  rents  accruing  after  his  death  shall  be  paid  to  kit 
widow,  invalid,  as  attempted  testamentary  devise. 

Cited  in  reference  note  in  1  A.  8.  R.  409,  on  what  determines  whether  instru- 
ment is  contract  or  will. 
Nature  of  receipU  for  money  deposited. 

Distinguished  in  Long  v.  Straus,  107  Ind.  94,  57  A.  R.  87,  6  N.  E.  123,  holdiag 
receipt  for  money  deposited  a  written  contract  for  payment  of  money,  to  sa 
action  upon  which  statute  of  limitations  does  not  apply. 

Harmleea  error. 

Cited  in  Field  v.  Noblett,  154  Ind.  357,  56  N.  E.  841,  holding  it  harmless  error 
to  sustain  demurrer  to  one  paragraph  of  pleading  where  remaining  paragrapk 
contains  all  material  allegations  thereof  and  no  more. 

61   AM.   REP.    7«1,   CHICAGO   A  B.   I.   R.   OO.   v.   BOOOS,    lOl    IND. 
Ml. 

Duty  of  railroad  company  at  crossing. 

Cited  in  Ohio  ft  H.  R.  Co.  v.  Walker,  118  Ind.  196,  3  A.  a  R.  638,  15  N.  B.  234; 
Lake  Erie  ft  W.  R.  Co.  v.  Stick,  143  Ind.  449,  41  N.  E.  365,— to  point  that  rail- 
road company  is  not  obliged  to  stop  train  on  noticing  person  about  to  cross 
track  at  ita  intersection  with  hi^^way,  but  may  presume  that  such  person  will 
himself  take  all  proper  precautions  to  avoid  injury;  Hubbard  v.  Boston  ft  A.  R. 
Co.  162  Mass.  132,  38  N.  E.  366,  bidding  it  duty  of  railroad  company  to  erect 
gates  or  ftation  flagman  at  crossing  if  security  of  public  reasonably  requires 
it. 
^-Duty  to  five  wamings. 

Cited  in  Chicago,  St.  L.  ft  P.  R.  Oo.  v.  Fenn,  3  Ind.  App.  250,  29  N.  S.  796, 
holding  that  it  is  conclusive  evidence  of  negligence  upon  part  of  railroad  company 
to  omit  statutory  signals  at  hi^^way  crossings;  Cleveland,  C  C.  ft  St.  L.  R.  Co. 
V.  Adair,  12  Ind.  App.  569,  39  N.  E.  672,  holding  railroad  company  negligent 
in  violating  ordinance  in  failing  to  ring  bell  whereby  boy  walking  along  track 
was  killed;  Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305,  10  A.  S.  R.  136,  20 
N.  E.  843,  holding  railroad  company  liable  for  injuries  to  person  entering  upon 
crossing  as  result  of  its  failure  to  close  gates  or  give  warning;  Baltimore  ft  0. 
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^  C.  R.  Co.  7.  Walborn,  127  Ind.  142,  26  N.  E.  207;  Terre  Haute  &  I.  R.  Co.  v. 
Brunker,  128  Ind.  542,  26  N.  E.  178, — ^holding  railroad  company  liable  for  per- 
sonal injuries  on  failure  to  give  signal  at  railroad  crossing;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  v.  Burton,  139  Ind.  857,  37  N.  E.  150,  holding  railroad  responsible 
for  consequences  of  collision  at  crossing  on  failure  to  give  statutory  signal  as 
warning  of  approaching  train;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Miles,  162  Ind. 
646,  70  N.  S.  985,  holding  railroad  company  negligent  in  failing  to  give  warning 
•of  train  approaching  crossing. 

Cited  in  reference  note  in  1  A.  S.  R.  395,  on  obligation  of  railroad  company  to 
_give  warning  at  crossing. 

£ffect  of  failure  to  obey  ordinance  regulating  movement  of  trains  gen- 
erally. 

Cited  in  Baltimore  k  O.  S.  W.  R.  Co.  v.  Rosborough,  40  Ind.  App.  14,  80  N.  E. 
^69,  holding  that  failure  of  railroad  company  to  obey  city  ordinances  exerts 
not  only  great  influence  in  determining  whether  company  was  guilty  of  negli- 
^nce,  but  also  whether  party  was  guilty  of  contributory  negligenoe;  Indiana, 
B.  as  W.  R.  Co.  V.  Bamhart,  115  Ind.  399,  16  N.  E.  121;  Pittsburgh,  C.  C.  k  St. 
L.  R.  Co.  y.  lightheiser,  163  Ind.  247,  71  N.  E.  218,— holding  violation  of  ordi- 
-nance  regulating  movement  of  trains  negligence  per  se. 

Cited  in  notes  in  11  L.RJ^.  386,  on  effect  of  violation  by  railroad  company  of 
law  requiring  signals  at  crossings;  0  L.RA.(N.S.)  330,  on  disobedience  of  stat- 
ute as  actionable  negligence;  9  L.R.A.(N.S.)  867,  on  private  action  for  violation 
of  statute  requiring  railroads  to  signal  approach  to  crossings. 
Contributory  negligence  as  defense. 

Cited  in  Wabash,  St.  L.  ft  P.  R.  Co.  v.  Central  Trust  Co.  23  Fed.  738,  holding 
that  culpable  negligence  of  complainant,  which  contributed  to  injury,  defeats 
miction  for  personal  injuries. 
I>egree  of  care  required  of  one  crossing  railroad  track. 

Cited  in  Indiana,  B.  ft  W.  R.  Co.  t.  Greene,  106  Ind.  279,  55  A.  R.  736,  6  N.  E. 
603,  holding  extraordinary  precaution  demanded  of  one  who  has  knowledge  that 
railroad  crossing  is  peculiarly  dangerous. 

Xtight  to  rely  on  obedience  of  law  as  to  giving  signals  and  movement 
of  trains. 

Cited  in  Nidiols  v.  Chicago,  B.  ft  Q.  R.  Co.  44  Colo.  501,  98  Pac.  808,  holding 
that  traveler  has  right  to  assume  that  statutory  signals  of  approach  of  train 
will  be  given;  Cleveland,  C.  C.  ft  I.  R.  Co.  v.  Harrington,  131  Ind.  426,  30  N.  E. 
37,  holding  that  person  has  right  to  presume  that  railroad  company  will  obey 
ordinance  regulating  speed  of  trains;  Malott  v.  Hawkins,  159  Ind.  127,  63  N.  E. 
308,  holding  that  where  traveler  at  public  crossing  has  vigilantly  used  his  senses 
to  avoid  danger,  and  is  unable  to  see  or  hear  approaching  train,  he  may,  while 
still  exercising  due  care,  assume  that  company  will  not  omit  to  give  usual  sig- 
nal. If  train  is  approaching;  Stoy  v.  Louisville,  E.  ft  St.  L.  Consol.  R.  Co.  160 
Ind.  144,  €6  N.  E.  615;  Grand  Rapids  ft  I.  R.  Co.  v.  Cox,  8  Ind.  App.  29,  35  N.  £. 
183;  Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Bennett,  9  Ind.  App.  92,  35  N.  E.  1033,— 
-to  point  that  person  about  to  enter  upon  railroad  crossing  is  not  bound 
to  stop,  look  and  listen,  where  railroad  company,  by  its  acts,  have  misled  such 
^rson  and  lured  him  into  danger  by  creating  sense  cf  security  when  danger 
exists;  Louisville  ft  N.  R.  Co.  v.  Williams,  20  Ind.  App.  576,  51  N.  E.  128,  hold- 
ing that  if  party  listened  for  signals  and  heard  hone,  because  none  were  given, 
that  fact  should  be  considered  in  determining  whether  he  was  negligent  in  at- 
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tempting  to  crott  trmck  at  railroad  crotaing;  Lake  Erie  &  W.  R.  Co,  t.  Brafford, 
16  Ind.  App.  655,  43  N.  E.  8S2;  PitUburgh,  C.  C.  &  St.  L.  R.  Co.  t.  Wilflon,  34 
Ind.  App.  310,  69  N.  E.  471, — holding  that  traveler  at  railroad  croBsing  has 
right  to  presume  that  railroad  oompanj  will  obey  law  or  ordinance;  Cleveland^ 
C.  C.  &  St  L.  R.  Co.  T.  Penketh,  27  Ind.  App.  210,  60  N.  E.  1095;  Cleveland,  C 
a  &  St  L.  R.  Co.  T.  Lynn,  171  Ind.  689,  85  N.  S.  999,— holding  thmt  iraveler  i» 
not  reliered  from  exercising  doe  care  because  he  has  right  to  ammwfie  railroad 
will  obey  law 
—  Right  to  rely  on  flagnum's  asanraiice  of  safety. 

Cited  in  Peirce  t.  Jones,  22  Ind.  App.  163,  53  N.  E.  481,  holding  party  not 
guilty  of  contributory  negligence  where  she  was  injured  while  attempting  to 
cross  railroad  track,  at  flagman's  signal  to  approach;  Chicago  &  E.  I.  R.  Co.  t. 
Hedges,  118  Ind.  5,  20  N.  E.  530,  to  point  that  person  about  to  cross  railrosd 
track  at  crossing  may  be  excused  from  looking  when  flagman  signals  that  it  is 
aafe  to  cross;  Cleveland,  a  0.  &  St  L.  R.  Co.  t.  Keely,  138  Ind.  eOO,  37  N.  E. 
406,  holding  boy  not  negligent  in  attempting  to  pass  through  train  at  coupliiig 
of  two  cars  at  direction  of  flagman. 

Distinguished  in  Smith  t.  Wabash  R.  Co.  141  Ind.  92,  40  N.  E.  270,  holdm^ 
traveler  at  railway  crossing  not  excused  from  looking  and  listening  for  train 
because  flagman  whom  he  knew  was  accustomed  to  be  at  crossing,  was  absent 
at  time  of  injury. 
Duty  of  court  aa  to  repeating  Inatmctlon. 

Cited  in  Hamilton  v.  Hanneman,  20  Ind.  App.  16,  50  N.  K  43,  holding  i^ere 
jury  is  once  fully  and  clearly  instructed  upon  given  point,  court  is  not  bound  to 
repeat  instructions  in  different-  language.  • 

51  AM.  REP.  768,  HEDDERICH  t.  STATE,  101  IND.  564,  1  N.  E.  47. 
Powers  of  legislature* 

Cited  in  Carson  v.  St  Francis  Levee  DUt.  59  Ark.  513,  27  S.  W.  590,  holding 
that  one  who  would  qucstioB  exercise  of  power  of  state  government  must  show 
that  it  is  restricted  by  its  own  or  national  constitution;  Robinson  t.  Sdieock,. 
102  Ind.  307,  1  N.  E.  698;  Evansville  t.  SUte,  118  Ind.  426,  4  L.RA.  93,  21 
N.  E.  267, — to  point  that  legislature  is  supreme  in  exercise  of  legislatiye  power, 
except  as  limited  by  Constitution;  Hovey  ▼.  State,  119  Ind.  395,  21  N.  E.  21, 
holding  legislature  subject  to  no  restrictions,  except  those  imposed  by  state 
Constitution,  Federal  Constitution  and  laws  and  treaties  made  in  pursuance 
thereof;  State  ex  reL  Duensing  t.  Roby,  142  Ind.  168,  51  A.  S.  R.  174,  33  LJLA. 
213,  41  N.  E.  145,  to  point  that  legislative  authority  of  state  is  right  to  ex- 
ercise supreme  and  sovereign  power  subject  to  no  restriction  except  those  im- 
posed by  state  Constitution,  by  Federal  Constitution  and  by  laws  and  treaties 
made  under  it;  Jordan  t.  Evansville,  163  Ind.  512,  67  LJUL  613,  72  N.  E.  544, 
2  A.  &  E.  Ann.  Cas.  96,  holding  that  limitations  upon  legislative  power  are  to- 
be  sought  for  in  Constitution,  and  if  not  found  there  they  do  not  exist;  dis- 
senting opinions  in  State  ex  rel.  Jameson  v.  Denny,  118  Ind.  382,  4  LJLA.  79, 
21  N.  E.  252;  Henderson  v.  SUte,  24  LJIJL  469,  36  N.  E.  257,— to  point  that 
legislative  authority  of  this  state  is  right  to  exercise  supreme  and  sovereign 
power  subject  to  no  restrictions  except  those  imposed  by  state  Constitution,  by 
Federal  Constitution,  and  by  laws  and  treaties  made  under  it;  State  v.  Red- 
mon,  134  Wis.  89,  126  A.  S.  R.  1003,  14  L.ILA.(N.S.)  229,  114  N.  W.  137,  15- 
A.  &.  E.  Ann.  Cas.  408,  holding  that  legislation  under  police  power  is  subject  to* 
constitutional  limitations,  some  of  which  are  expressed  and  others  implied. 
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nted  in  notes  in  13  A.  S.  R.  138,  on  restrictions  on  power  of  legislature; 
17  L.R.A.  841,  on  implied  restrictions  on  power  of  legislatures;  IS  A.  8.  R.  134, 
on  appointment  of  officers  as  executive  function. 

—  Oyct  right  to  contract. 

ated  in  Hancock  v.  Yaden,  121  Ind.  866,  16  A.  S.  R.  396,  6  L.R.A.  576,  23  N. 
E.  253,  holding  that  legislature  has  authority  over  right  to  contract. 

—  To  regulate  practice  of  dentistry. 

Cited  in  Gosneil  v.  State,  52  Ark.  228,  12  S.  W.  392;  State  v.  Chapman^  69 
N.  J.  L.  464,  55  Atl.  94, — holding  act  to  regulate  practice  of  dentistry  not  un- 
constitutional. 

—  To  regulate  sale  of  intoxicating  liquors.  * 

Cited  in  Welsh  v.  State,  126  Ind.  71,  9  LJI.A.  664,  25  N.  E.  883,  holding  thac 
intoxicating  liquor  is  proper  subject  of  police  power;  Haggart  v.  Stehlin,  137 
Ind.  43,  22  LJI.A.  577,  35  N.  £.  997,  holding  act  requiring  license  to  sell  intoxi- 
cating liquors  by  the  drink,  constitutional;  Sopher  v.  State,  169  Ind.  177,  14 
LJRJL(N.S.)  172,  81  N.  E.  913,  14  A.  &  E.  Ann.  Cas.  27,  on  validity  of  laws 
regulating  sale  of  intoxicating  liquors. 
Wben  courts  will  declare  statute  unconstitutional. 

Cited  in  Eastman  v.  State,  109  Ind.  278,  58  A.  R.  400,  10  N.  E.  97,  holding 
that  whether  statute  is  wise  one  or  not  is  purely  legislative  question;  Maxwell 
v.  Fulton  County,  119  Ind.  20,  19  N.  E.  617;  Townsend  v.  State,  147  Ind.  624, 
62  A.  S.  R.  477,  37  L.RJL.  294,  47  N.  E.  19,— holding  that  whether  statute  en- 
croaches upon  nntural  rights  of  citizen  is  legislative,  and  not  judicial  question; 
Kerr  v.  Terry  School  Twp.  162  Ind.  310,  70  N.  E.  246,  holding  that  whether  ace 
is  expedient,  wise,  or  just,  is  matter  to  be  determined  by  legislature,  and  its 
decision  in  that  respect  is  not  open  to  judicial  review;  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  127  Wis.  468,  107  N.  W.  600;  State  v.  Redmon. 
134  Wis.  89,  126  A.  S.  R.  1003,  14  L.R.A.(N.S.)  229,  114  N.  W.  137,— holding 
that  whether  police  regulation  deprives  citizen  of  natural  rights,  is  wholly  of 
legislative  concern;  Johnston  v.  State,  128  Ind.  16,  25  A.  S.  R.  412,  12  UEtA. 
235,  27  N.  E.  422,  holding  questions  of  policy  and  expediency  legislative,  not 
judicial;  Phenix  Ins.  Co.  v.  Burdett,  112  Ind.  204,  13  N.  E.  705;  Jaraieson  v. 
Indiana  Natural  Gas  &  Oil  Co.  128  Ind.  555,  12  L.R.A.  652,  3  Inters.  Com.  Rep. 
€13,  28  N.  E.  76, — holding  that  with  policy  or  expediency  of  act  courts  have  no 
concern;  State  ex  rel.  Smith  v.  McClelland,  138  Ind.  395,  37  N.  E.  799,  holding 
that  objections  regarding  justice,  propriety,  policy,  advisability,  desirability  or 
undesirability  of  statute  must  be  made  to  legislature;  Byram  v.  l^farion  Coun- 
ty, 145  Ind.  240,  33  LJI.A.  476,  44  N.  E.  357,  holding  that  whether  or  not  prop- 
«rty  within  city  is  benefited  by  repair  of  free  gravel  roads  and  should  be  taxed 
in  common  with  other  property  of  county  for  that  purpose,  is  question  for  legis* 
lature  and  not  for  courts;  Overshiner  v.  State,  156  Ind.  187,  83  A.  S.  R.  187, 
■51  L.R.A.  748,  59  N.  E.  468,  holding  that  courts  will  not  search  Constitution  for 
express  sanction,  nor  for  reasonable  implication,  to  sustain  legislative  enact- 
ment; Wilkins  v.  State,  113  Ind.  514,  16  N.  E.  192,  holding  that  act  of  legis- 
lature cannot  be  annulled  by  judiciary  in  any  respect  unless  it  clearly  contra- 
venes some  provision  of  constitution;  French  v.  State,  141  Ind.  618^  29  L.R.A. 
113,  41  N.  E.  2,  upholding  statute  providing  for  association  of  executive  with 
administrative  officers  where  no  constitutional  provision  is  infringed;  Lowe  v. 
White  County,  156  Ind.  163,  59  N.  E.  466,  holding  that  remedy  for  taxation  for 
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construction  and  repair  of  roads  if  unwiae  or  unjuat,  mast  be  sought  from  \epA- 
lative  and  not  from  judicial  department  of  state. 
SuiBcleiicj  of  title  of  statute. 

Cited  in  Bamett  v.  Harshbarger,  105  Ind.  410,  5  N.  E.  718,  upholding  suffi- 
ciency of  title  of  ''act  concerning  husband  and  wife;"  Benson  v.  Christian,  12S 
Ind.  535,  20  N.  £.  26,  holding  one  subject  covered  by  title  of  act  is  fees  and  sal- 
aries of  public  officers,  and  particular  provision  in  said  act  relating  to  recovery 
of  fees,  illegally  taxed,  is  within  one  general  subject  designated;  State  v.  Ger- 
hardt,  145  Ind.  439,  33  LJLA.  313,  44  N.  K  469,  holding  subject  of  act  for 
better  regulation  and  restriction  of  sale  of  intoxicating  liquors  is  clearly  ex- 
pressed in  title  ^d  act  is  not  unconstitutional;  Lewis  v.  State,  148  Ind.  346, 
47  N.  E.  676,  holding  title  of  public  offense  act  sufficiently  broad  to  include  of- 
fense of  having  in  possession  gill  net  or  seine,  as  defined  in  amendatory  act; 
Bowlin  V.  Cochran,  161  Ind.  486,  69  N.  E.  153,  holding  title  to  gravel  road  act 
'*an  act  concerning  fpravel  and  macadamized  roads"  sufficiently  compreheneive 
to  include  provisions  in  act  for  laying  out  and  construction  of  new  roads;.  Rose 
V.  State,  171  Ind.  662,  87  N.  E.  103,  17  A.  &  E.  Ann.  Cas.  228,  holding  that  sub- 
ject of  amendatory  act  is  that  contained  in  title  of  original  act. 
Constmctloii  of  statute  or  contract. 

Cited  in  Chicago  &  8.  £.  R.  Co.  v.  Yawger,  24  Ind.  App.  460,  56  N.  E.  50,  <m 
construction  of  contract  with  regard  to  computation  of  time;  Hopewell  v.  State, 
22  Ind.  App.  489,  54  N.  S.  127,  holding  that  crimes  created  by  statute  since  code 
without  naming  them  will  be  defined  by  aid  of  common  law  definition. 
—  Prcrtiibltory  statute. 

Cited  in  Austin  v.  State,  22  Ind.  App.  221,  53  N.  E.  481,  holding  that  act  pro> 
hibiting  giving  away  liquor  on  legal  holiday  applies  only  to  dealers;  Nelson  ?. 
State,  17  Ind.  App.  403,  46  N.  E.  941,  as  to  meaning  of  word  "prohibited^  m 
act  prohibiting  placing  of  screens  during  days  and  hours  when  sales  of  liqtK>r& 
are  prohibited  by  law. 
Illegmllty  of  transaction  forbidden  by  statute. 

Cited  in  New  t.  Walker,  108  Ind.  865,  58  A.  R.  40,  9  N.  E.  386,  holding  that 
promissoiy  note,  executed  in  transaction  forbidden  hj  statute,  is  least  illegal 
as  between  parties  and  those  who  have  knowledge  that  law  was  violated. 

Cited  in  note  in  5  L.R.A.  344,  on  equity  not  aiding  immoral  or  illegal  act 
Sufficiency  of  charge  of  crime. 

Cited  in  Ledgerwood  v.  State,  134  Ind.  81,  33  N.  E.  631;  State  t.  Patton,  159 
Ind.  248,  64  N.  E.  850,— holding  when  publie  offense  has  been  declared  by  stat- 
ute and  punishment  fixed  therefor,  without  definition,  courts  will  resort  to  com- 
mon law,  and  general  import  of  language  used  to  determine  sufficiency  of  charge 
within  general  terms  of  statute. 
Object  of  taxing  liquor  sellers. 

Cited  in  Emerich  v.  Indianapolis,  118  Ind.  279,  20  K.  E.  795,  holding  that  oV 
ject  of  laying  special  tax  upon  persons  engaged  in  selling  intoxicating  liquors 
is  to  restrict  business  of  liquor  selling. 
Judicial  notice. 

ated  in  Indianapolis,  D.  k  W.  R.  Co.  v.  Clay,  4  Ind.  App.  282,  28  N.  £.  567, 
holding  court  bound  to  take  judicial  notice  of  practice  of  brakemen  to  go  ahead 
of  trains  aad  open  switches  for  them  to  enter  upon  side- tracks. 
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Cited  in  note  in  124  A.  S.  R.  49^  on  judicial  notice  of  facts  relating  to  times^ 
days,  and  datei. 

51  AM.  REP.   772,  KNIGHT  t.  BIjACKFORB,  S  MACIUSY,   177. 

Xiiability  of  original  slanderer  for  repetition. 

See  DaTia  y.  Starrett,  97  Me.  568,  55  Atl.  516,  holding  original  utterer  of 
slander  responsible  for  natural  and  necessary  consequences  of  his  act,  includ- 
ing the  repetition  of  the  slander. 

51    AM.    RSIP.     776,    SHERWOOD    v.    DISTRICT    OF    COIiUMBIA,    t 

MACKET,  276. 
lilabllity  of  municipal  corporation  for  defective  streets. 

Cited  in  reference  notes  in  2  A.  S.  R.  169,  on  obligation  of  municipal  corpora- 
tion to  keep  streets  and  highways  in  safe  condition;  51  A.  S.  R.  782,  on  liabil- 
ity of  municipal  corporation  for  defective  sidewalk. 

Cited  in  notes  in  108  A.  8.  R.  170,  cm  liability  of  municipal  corporation  for 
injuries  due  to  defects  in  municipal  water  and  gas  works;  1  B.  R.  C.  622,  on 
liability  of  mimicipal  corporation  neglecting  to  perform  duty  imposed  by  charter. 
NoUce  to  city  of  defects  in  streets. 

Cited  In  Montgomery  v.  Comer,  155  Ala.  422,  21  LJLA.(N.S.)  951,  46  So.  761, 
holding  that  whether  defect  in  sidewalk  caused  by  decayed  plank  sewer  under- 
neath existed  for  such  unreasonable  time  as  to  raise  presumption  of  knowledge 
on  part  of  city,  is  question  for  jury. 

Cited  in  reference  note  in  14  A.  S.  R.  599  <m  notice  to  city  of  defects  in 
streets. 

51  AM.  REP.  780,  OENTRAIi  NAT.  BANK  v.  HUME,  S  MAOKET,  S60. 
Right  to  subject  Insurance  for  wife's  benefit  to  payment  of  debts  of  In- 
sured. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Farmers'  &  M.  Nat.  Bank,  178  Fed.  390,  hold- 
ing that  administrator  may  recover  insurance  premiums  paid  by  insolvent  de- 
cedent in  fraud  of  creditors;  Hendrie  &  B.  Mfg.  Co.  v.  Piatt,  13  Colo.  App.  15, 
56  Pac.  209,  holding  that  proceeds  of  insurance  on  life  of  husband  for  benefit 
of  wife  are  not  subject  to  his  debts  unless  it  be  to  extent  of  premiums  paid 
after  debts  were  contracted  and  during  his  insolvency. 

Cited  in  note  in  88  A.  D.  633,  on  statutes  authorizing  insurance  for  benefit 
of  wife  and  children. 
Relief  from  fraudulent  conveyance. 

Cited  in  note  in  135  A.  S.  R.  333,  on  relief  from  fraudulent  conveyance  after 
death  of  grantor. 

51  AM.  REP.   788,  DIETRICK  v.  NOEL,   42   OHIO  ST.    18. 
When  possessloB  Is  adverse. 

Cited  in  Berkowitz  v.  Brown,  3  Misc.  1,  23  N.  Y.  Supp.  792,  holding  that  dis- 
possessor  of  him  who  has  legal  title,  must  not  have  recognised  legal  title  within 
twenty  years. 

CH/td  in  notes  in  15  LJLA.(N.S.)  1191,  on  essential  elements  in  adverse  pos- 

eion;  15  LJELA.(N.S.)  1192,  on  hostility  as  essential  element  in  adverse  pos- 

sion. 
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When  statute  of  Umitmtlons  i«  operative. 

Cited  in  HuU  ▼.  Chicago,  B.  &  Q.  R.  Co.  21  Neb.  371,  32  N.  W.  162;  Nebreaka 
R.  Co.  T.  Culver,  85  Neb.  143,  52  N.  \V.  886,— Elding  party's  title  and  owner- 
ship of  property  acknowledged  and  recognized  by  institution  of  condemnatioii 
proceedings  and  statute  of  limitations  arrested;  McAllister  9.  Hartzell,  60  Ohio, 
69,  58  N.  E.  715,  to  point  that  party  by  his  conduct  may  estop  himself  fron 
setting  up  statute  of  limitations. 

51   AM.  REP.   701,  HOLTZ  t.  DICK,  42  OHIO  ST.   2S. 

lUglit  to  annnl  marriage  performed  when  under  age  of  oonsenc 

Cited  in  Henneger  v.  Lomas,  145  Ind.  287,  32  LJI.A.  848,  44  N.  K  462,  hoUxsg 
that  girl  under  age  of  sixteen  years  may  have  her  marriage  annulled  on  that 
ground  unless  she  ratified  marriage  after  she  arrhred  at  age  of  sixteen. 

Cited  in  notes  in  79  A.  6.  R.  375,  on  validity  of  marriage  of  infants;  U 
L.RjL  578,  on  how  far  marriage  of  infant  works  his  emancipation;  22  LRJL 
(N.S.)  1203,  1206,  on  marriage  of  persons  of  nonage. 
Ratiflcation  of  marriage. 

Cited  in  Ott  ▼.  Ott,  3  Ohio  N.  P.  161a,  to  point  that  affirmatire  ratificatioB 
after  coming  of  age  as  by  cohabitation  or  other  consummation  renders  marriage 
irrevocable. 
I<iabiUtj  of  basband  for  torts  of  wife. 

Ciied  in  Schuler  v.  Henry,  42  Colo.  367,  14  LJLA.(NJ5.)  1009,  94  Pac  360 
(dissenting  opinion),  on  liability  of  husband  for  tort  of  wife,  committed  duriog 
coverture  and  without  his  presence,  and  in  which  he  in  np  manner  participated; 
Kellar  v.  James,  14  IJfUL.(N.S.)  1003,  59  S.  B.  939,  holding  husband  not  reUered 
from  liability  for  torts  of  wife  by  statutes  of  this  state,  known  as  married 
women's  laws;  Kujdc  t.  Goldman,  9  Misc.  34,  29  N.  Y.  Supp.  294,  holding  that 
at  common  law  husband  was  liable  for  wife's  torts,  whether  committed  by  her 
before  or  during  marriage;  Kellar  v.  James,  63  W.  Va.  139,  14  L.RJL(NJS.) 
1003,  59  S.  E.  939,  holding  that  statutes  have  not  relieved  husband  from  lia- 
bility for  torts  of  wife. 

Cited  in  notes  in  92  A.  S.  R.  170,  on  liability  of  husband  for  torts  of  wife 
under  married  women  statutes;  131  A.  S.  R.  155,  157,  159,  on  liability  of  mar- 
ried women  for  torts;  14  Llt.A.(N.6.)  1006,  on  effect  of  married  women's  acts 
upon  husband's  liability  for  wife's  torts. 
Husband  as  head  of  family. 

Cited  in  Schuler  v.  Henry,  42  Colo.  367,  14  L.RJ^.(N.S.)   1009,  94  Pac.  360 
(dissenting  opinion),  on  status  of  husband  as  head  of  family. 
Liability  for  alienation  of  wife's  affections. 

Cited  in  Roland  v.  Stanley,  88  Ark.  562,  129  A.  S.  R.  114,  115  S.  W.  163, 
holding  that  bad  or  unworthy  motives  of  parents  cannot  be  presumed  where 
married  daughter  returns  to  and  remains  with  parents;  Mead  v.  Hoekins,  6  Oiiio 
N.  P.  522,  holding  averment  of  malice  necessary  to  action  for  damages  by  hus- 
band for  loss  of  consortium;  Oakman  v.  Belden,  94  Me.  280,  80  A.  S.  R.  396, 
47  Atl.  553;  Multer  v.  Knibbs,  193  Mass.  556,  9  LJLA.(N.S.)  322,  79  N.  £.  76S> 
9  A.  &  E.  Ann.  Cas.  958, — holding  parent  not  liable  to  husband  in  damages  for 
wife's  desertion  resulting  from  parent's  advice  and  persuasion  unless  actuated 
by  malice  toward  husband  and  not  by  parental  regard  for  welfare  of  child; 
Jones  V.  Monson,  137  Wis.  478,  129  A.  S.  R.  1082,  119  N.  W.  179,  holding  that 
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j>arenU  are  not  liable  in  damages  for  alienation  of  wife's  affections  if  they  acted 
with  reasonable  regard  for  child's  welfare. 

Cited  In  notes  in  44  A.  S.  R.  845,  on  action  for  alienation  of  wife's  affections; 
44  A.  S.  R.  851,  on  malicious  interference  and  intent  to  alienate  wife's  affections; 
9  IJtJL.(N.S.)  324,  on  liability  of  parent  for  causing  separation  of  husband 
and  wife. 

.Admissibility  of   statements  between   husband  and   wife  in  action   for 
alienation  of  affections. 

Cited  in  Pollock  v.  Pollock,  9  Misc.  82,  29  N.  Y.  Supp.  37,  holding  statementfl 
to  wife  by  husband  which,  in  effect,  attributed  husband's  abandonment  of  wife 
to  persuasions  and  contrivances  of  defendant,  admissible  when  part  of  res  gecta; 
and  as  tending  to  show  existing  relation  between  husband  and  wife  at  time; 
Billings  y.  Albright,  66  App.  Div.  239,  73  N.  Y.  Supp.  22,  holding  statements  to 
husband  by  wife  indicating  state  of  her  feelings  towards  him  admissible  in 
action  for  criminal  conversation  brought  by  husband;  Horner  v.  Yance,  93  Wis 
352,  67  N.  W.  720,  holding  wife's  letters  to  husband  prior  to  alleged  alienation 
showing  her  affection  for  him  as  husband,  admissible  on  question  of  damages 
in  action  for  alienation  of  affections  of  plaintiff^s  wife. 

Cited  in  notes  in  44  A.  S.  R.  849,  850,  on  evidence  in  action  for  alienation 
-of  wife's  affections;  2  LJl.A.(N.S.)  708,  as  to  whether  communications  between 
husband  and  wife  tending  to  show  affection  or  want  of  it  are  privileged. 

51  AM.  REP.  794,  FREOX  T.  CARRIAGE  CO.  42  OHIO  ST.  SO. 
Rifirht  to  writ  of  mandamns. 

Cited  in  State  ex  rel.  Brickman  y.  Wilson,  123  Ala.  269,  45  L.R.A.  772,  26 
So.  482,  holding  that  mandamus  does  not  lie  to  compel  secretary  of  state  to 
•expunge  false  entries  from  journal  of  house  of  representatives;  Bright  v.  Far- 
mers' HijQ^hline  Canal  &,  R.  Co.  3  Colo.  App.  170,  32  Pac.  433,  to  point  that  right 
to  writ  of  mandamus  must  be  clear  and  unquestionable  and  performance  of  duty 
specifically  impoHcd;  State  ex  rel.  Moyer  v.  Baldwin,  77  Ohio  St.  532,  19  L.R.A. 
(N.S.)  49,  83  N.  E.  907,  12  A.  &  E.  Ann.  Cas.  10,  holding  that  mandamus  in 
proper  remedy  to  restore  party  to  possession  of  office  from  which  he  has  been 
illejrally  removed;  Fraternal  Mystic  Circle  v.  State,  61  Ohio  St.  628,  76  A.  S.  R. 
446,  48  N.  E.  940,  43  Ohio  L.  J.  252,  holding  member  of  private  corporation 
though  unlawfully  expelled,  not  entitled  to  writ  of  mandamus  to  compel  it  to 
restore  him  to  membership;  Cincinnati  Volksblatt  Co.  t.  Hoffmeister,  62  Ohio  St. 
189,  78  A.  S.  R.  707,  48  L.R.A.  732,  56  N.  E.  1033,  holding  that  mandamus  will 
not  lie  to  enforce  right  of  stockholder  in  private  corporation  to  inspect  books 
and  records  of  corporation. 

Cited  in  reference  notes  in  1  A.  S.  R.  116,  on  issuance  of  mandamus  on  petition 
of  private  corporation,  on  persons  claiming  to  hold  its  office;  22  A.  S.  R.  563, 
on  right  to  issuance  of  mandamus;  31  A.  S.  R.  294;  40  A.  8.  R.  140, — on  case^ 
in  which  mandamus  will  issue;  44  A.  S.  R.  47,  on  discretl«»n  as  to  granting 
mandamus. 

Cit«d  in  notes  in  89  A.  D.  736,  on  mandamus  against  private  corporations: 
58  L.R.A.  860,  on  another  adequate  remedy  as  restriction  on  original  jurisdic- 
tion of  court  of  last  resort  in  mandamus  case;  16  E.  R.  C.  784,  on  when  man- 
damus available  remedy. 
•»To  compel  issuance  of  stoclc. 

Cited  in  Second  Nat.  Bank  v.  First  Nat.  Bank,  8  N.  D.  50,  76  N.  W.  504,  on 
Am.  Rep.  Vol.  XIX.— 73. 
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right  to  mandamus  to  compel  issuance  of  stock;  Durfee  v.  Harper,  22  Hoot. 
354,  56  Pac  582,  holding  that  mandamus  will  not  He  to  compel  issoanoe  of  stod: 
when  other  adequate  and  specific  remedies  may  be  had. 

Cited  in  reference  notes  in  52  A.  R.  84,  on  suit  to  ccmpel  issuance  ai  stocky 
46  A.  8.  R.  560,  on  mandamus  to  compel  transfer  of  corporate  stock. 

Cited  in  note  in  133  A.  S.  R.  725,  on  compelling  issue  of  stock. 
Right  to  mandjitory  inJuiKTiioii. 

Cited  in  Hoffmeister  v.  Cincinnati  Volksblatt  Co.  5  Ohio  N.  D.  71,  bolding 
that  mandatory  injunction  is  remedy  to  compel  inspection  of  corporation's  book» 
by  stockholder. 

Cited  m  note  in  126  A.  S.  R.  494,  on  necessity  that  duty  be  existing  and  of 
a  dear,  positive,  and  legal  nature  to  authorize  compulsion  of  its  performaaee 
by  mandamus. 
Measore  of  damages. 

Cited  in  Henry  ▼.  North  American  R.  Constr.  Co.  85  C.  C.  A.  409,  158  Fed. 
79,  holding  that  in  estimating  damages  for  breach  of  contract  to  deliver  bonds 
of  corporation  real  value  is  to  be  ascertained  from  such  elements  of  value  ts 
are  obtainable  where  there  is  no  established  market  value. 
For  refusal  to  transfer  and  Issue  certificate  of  stock. 

ated  in  State  ex  rel.  Bross  v.  Carpenter,  61  Ohio  St.  83,  46  A.  S.  R.  556,  ^ 
N.  K  261,  holding  actual  value  of  stock  recoverable  on  refusal  to  issue  certificate 
of  stock;  Doty  v.  First  Nat.  Bank,  3  N.  D.  9,  17  LJLA.  259,  53  N.  W.  77;  Slen- 
mons  V.  Thompson,  23  Or.  215,  31  Pac.  514, — holding  that  damages  recoverable 
for  refusal  to  transfer  stock  on  books  are  actual  value. 
Good  will  m»  element  of  value. 

Cited  in  Feige  v.  Burt,  124  Mich.  565.  83  N.  W.  367,  holding  that  good  wiO 
is  element  in  determining  value  of  stock  in  corporation. 

51  AM.  REP.   801,  BAR£T  v.   HART,   42  OHIO  ST.  41. 
When  mortgagee  may  take  possession  for  Insecarltj. 

Cited  in  Meyer  v.  Michaels,  69  Neb.  138,  95  N.  W.  63,  holding  where  chattel 
mortgage  authorizes  mortgagee  to  take  possession  whenever  he  deems  himself  in- 
secure, facts  that  would  warrant  such  belief  must  be  such  as  did  not  exist  or  of 
which  mortgagee  was  ignorant  at  time  of  taking  mortgage;  Sanger  v.  Slayden, 
7  Tex.  Civ.  App.  605,  26  S.  W.  847,  to  point  that  chattel  mortgagee  may  take 
possession  when  acting  upon  facts  subsequent  to  mortgage,  whenever  he  deems 
himself  insecure. 

Cited  in  reference  note  in  3  A.  S.  R.  289,  on  effect  of  chattel  mortgage  au- 
thorizing mortgagee  to  take  possession  whenever  be  may  "deem  himself  in  danger 
of  losing  said  debt." 

Cited  in  notes  in  54  A.  R.  718,  on  effect  of  chattel  mortgage  allowing  mortgagee 
to  take  possession  whenever  he  deems  himself  insecure;  109  A.  S.  R.  431,  as  to 
when  mortgagees  may  maintain  action  against  third  persons  for  invasion  of  their 
rights;  23  L.R.A.  782,  on  effect  of  taking  possession  under  "danger,"  "safety," 
or  "insecurity"  clause  in  chattel  mortgage. 
Rescission  of  contract. 

Cited  in  Wilbur  v.  Bingham,  3  Ohio  C.  C.  459,  holding  that  furnace  built  in 
workmanlike  manner  cannot  be  rejected  under  agreement  that  party  can  reject 
it  if  not  satisfactory;  Marshall  v.  Ames,  11  Ohio  C.  C.  363,  holding  that  ptrty 
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who  contracts  to  do  work  under  building  contract  cannot  recover  if  other  party  is 
dissatisfied  with  work;  Sanger  v.  Slayden,  7  Tex.  Civ.  App.  605,  26  S.  W.  487, 
holding  that  vendee  may  rescind  contract  for  sale  if  dissatisfied,  where  vendor 
executed  instrument  agreeing  that  vendee  if  dissatisfied  with  title  to  property 
at  any  time  before  maturity  of  purchase  money  note  could  rescind  contract. 

Cited  in  notes  in  64  A.  R.  716,  on  effect  of  contract  for  goods  or  services  to  be 
satisfactory;  17  L.R.A.  210,  on  right  of  purchaser  to  reject  article  guaranteed  to 
give  satisfaction. 

—  Contract  of  agency. 

Cited  in  Karsner  v.  Union  Cent.  L.  Ins.  Co.  12  Ohio  C.  C.  394,  holding  that 
cancellation  of  agency  is  for  insurance  company  alone  to  determine  under  agree- 
ment that  when  t)usines8  is  not  conducted  in  manner  satisfactory  to  officers  they 
may  cancel  contract. 

51   AM.  R£P.   809,   LIMA  v.   LIMA  CEMETERY  ASSO.   42   OHIO   ST. 

128. 
Exemption  from  taxation. 

Cited  in  Lee  V.  Sturges,  46  Ohio  St.  153,  2  L.R.A.  550,  19  N.  E.  660,  to  point 
that  intent  to  confer  immunity  from  taxation  must  be  clear  beyond  reasonable 
doubt. 

—  From  assessment  for  public  improvement. 

Cited  in  Atlanta  v.  First  Presby.  Church,  86  Ga.  730,  12  L.R.A.  862,  13  S.  E. 
262,  holding  churches  not  exempt  from  assessment  for  local  improvements;  Den- 
ver V.  Knowles,  17  Colo.  204,  17  L.R.A.  136,  30  Pac.  1041;  Edwards  &  W.  Constr. 
Co.  V.  Jasper  County,  17  Iowa,  365,  94  A.  S.  R.  301,  90  N.  W.  1006,— holding 
that  exemption  of  public  property  from  general  taxation  does  not  relieve  from 
special  assessments;  Mt.  Auburn  Cemetery  v.  Cambridge,  160  Mass.  12,  4  L.R.A. 
836,  22  N.  £.  66,  holding  that  cemetery  corporation's  land  cannot  be  sold  to  satis- 
fy sewer  assessment;  Poock  v.  Ely,  4  Ohio  C.  C.  41,  holding  lands  donated  by 
Congress  to  legislature  for  school  purposes  exempt  from  assessment  for  local  im- 
provements. 

Cited  in  notes  in  33  A.  S.  R.  412,  on  public  property  liable  for  local  assess- 
ment; 33  A.  S.  R.  413,  on  collection  of  assessment  when  public  property  is  held 
liable  for  local  assessment;   36  L.R.A.  37,  on  liability  to  local  assessment  for 
benefits  of  property  set  aside  for  cemeteries  exempt  from  general  taxation. 
Right  to  assess  abutting  property  for  street  improvement. 

Cited  in  Borgman  v.  Spelmire,  4  Ohio  N.  P.  416,  holding  that  municipality 
may  assess  abutting  property  for  street  improvements;  Jessing  v.  Columbus,  1 
Ohio  C.  C.  90,  holding  that  municipal  corporations  have  authority  to  improve 
streets  by  grading  and  bouldering  and  assess  expense  upon  abutting  lots  and 
lands. 
Distinction  between  general  taxes  and  special  assessments. 

Cited  in  Anderson  v.  Messenger,  86  C.  C.  A.  468,  158  Fed.  250,  as  to  distinction 
between  general  taxes  and  special  assessments. 

Cited  in  notes  in  36  L.R.A.  36,  on  distinction  in  meaning  between  the  phrases 
"local  assessment"  and  "taxation;''  3  L.R.A. (N.S.)    838,  on  special  assessment 
as  a  tax. 
Tax  bill  as  Hen. 

Cited  in  Heman  Constr.  Co.  y.  Wabash  R.  Co.  206  Mo.  172,  121  A.  S.  R.  649« 
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12  L.R.A.  (N.8.)  112, 104  S.  W.  67, 12  A.  &  E.  Ann.  Gas.  630,  holding  that  tax  Mil 

is  a  lien. 

Meaning  of  words  in  statate. 

Cited  in  Toledo  t.  Sbeill,  53  Ohio  St  447,  30  L.R.A.  598,  42  N.  £.  323  (dis- 
senting opinion),  on  meaning  oi  terms  ''bounding,"  ''ahatUng,"  and  "fronts  ia 
statutes  providing  for  assessments  for  improvements. 

51  AM.  REP.  814,  PSTCIRS  T.  MARIBTTA  A  C.  R.  CO.  42  OKIO  ST. 

175. 
Recovery  of  monej  paid  under  duress. 

Cited  in  reference  notes  in  32  A.  8.  R.  587 ;  36  A.  8.  R.  637, — on  recovery  ot 
money  paid  under  duress;  13  A.  8.  R.  340,  as  to  what  payment  of  money  is  com- 
pulsory; 16  A.  8.  R.  429,  on  recovery  back  of  money  paid  to  redeem  lands  sold 
for  illegal  taxes;  04  A.  S.  R.  408,  on  recovery  of  voluntary  payments. 
RllCht  to  recover  back  excess  of  freight. 

Cited  in  Louisville,  £.  &  St  L.  Consol.  R.  Co.  v.  Wilson,  132  Ind.  517,  18  LJUL 
105,  32  N.  E.  311;  Pingree  v.  Mutual  Qas  Co.  107  Mich.  156,  65  N.  W.  6;  West 
Virginia  Transp.  Co.  v.  Sweetser,  25  W.  Va.  434,— holding  that  shipper  has  right 
to  recover  back  excess  of  freight  paid  over  amount,  which  railroad  company  had 
legal  right  to  charge. 

Cited  in  reference  notes  in  50  A.  R.  148,  on  right  of  shipper  to  recover  excessive 
payment  to  carrier  for  transportation;  53  A.  R.  194,  on  recovery  of  excessive 
charges  paid  carrier ;  61  A.  8.  R.  253,  on  recovery  of  excessive  freight  charges. 

Cited  in  notes  in  04  A.  8.  R.  421,  on  recovery  back  of  payments  to  carriers; 
5  E.  R.  C.  380,  on  discrimination  by  carrier. 
Safflciency  of  rates  fixed  by  penal  statutes. 

Cited  in  note  in  88  L.R.A.  209,  as  to  when  rates  fixed  by  penal  statute  are 
sufficiently  definite  and  certain. 

51  AM.  REP.  8SS,  STATE  v.  CONSTANTINB,   42  OHIO  ST.   4S7. 

Oonstltutionallty  of  statutes. 

Cited  in  SUte  ex  rel.  Atty.  Gen.  v.  Moores,  55  Nev.  480,  41  L.R.A.  624,  76  K. 
W.  175,  holding  statute  unconstitutional  and  void  which  is  repugnant  to  rights, 
express  or  implied,  retained  by  people;  State  v.  Pugh,  43  Ohio  St  98,  1  N.  W. 
439,  on  constitutionality  of  act  to  reorganize  and  consolidate  cities  of  first  grade 
of  second  class  and  to  reduce  tax  levy  of  said  cities. 

Cited  in  reference  note  in  88  A.  S.  R.  502,  on  constitutionality  of  mode  of  elect- 
ing police  board. 
— Election  laws. 

Cited  in  State  ex  rel.  Qibson  v.  Monahan,  72  Kan.  492,  115  A.  S.  R.  224.  84 
Pac  130,  7  A.  &  E.  Ann.  Cas.  661,  holding  that  it  is  competent  for  legislature 
to  confine  to  taxpayer's  right  of  voting  at  such  elections  as  are  provided  by  act 
permitting  creation  of  public  corporations  known  as  drainage  districts;  McArdle 
V.  Jersey  City,  66  N.  J.  L.  590,  88  A.  S.  R.  496,  49  Atl.  1013,  holding  that  act 
which  provides  for  board  of  excise  commissioners  consisting  of  four  members,  to 
be  elected  two  members  at  each  annual  election  for  term  of  two  years,  but  that 
no  ballot  shall  contain  names  of  more  than  one  candidate  is  in  violation  of  con- 
stitutional provision  which  secures  to  qualified  voters  elective  franchise;  State  ex 
reL  Herron  v.  Smith,  44  Ohio  St.  348,  7  N.  E.  447,  holding  that  power  conferred 
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on  general  assembly  to  provide  for  election  and  appointment  of  officers  is  sitbject 
only  to  limitations  imposed  by  instrument  confering  power;  Com.  ex  rel.  Me- 
Cormick  v.  Reeder,  171  Pa.  605,  33  L.R.A.  141,  33  Atl.  67,  37  W.  N.  C.  121,  holding 
that  legislature  has  right  to  limit  vote  to  less  number  than  all  officers  to  be 
elected;  Chamberlain  v.  Wood,  15  S.  D.  216,  91  A.  S.  R.  674,  66  L.R.A.  387,  88 
N.  W.  109  (dissenting  opinion),  on  constitutionality  of  election  law  requiring 
names  of  all  candidates  to  be  certified  by  law,  and  printed  on  official  ballots. 

Cited  in  notes  in  97  A.  D.  264,  266,  on  right  of  legislature  to  alter  prescribed 
qualifications  for  voters  contained  in  Constitution;  26  L.R.A.  486,  on  statutory 
conditions,  restrictions,  and  qualifications  on  right  to  vote;  33  L.R.A.  142,  on 
statutes  restricting  the  vote  of  an  elector  to  less  than  all  when  several  officers  are 
to  be  chosen  for  the  same  office. 
Effect  of  statute  Told  in  part. 

Cited  in  State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  545,  22  L.R.A.  124,  14  So.  388, 
holding  where  unconstitutional  provisions  in  statute  can  be  separated  from  valid  . 
portions,  it  is  duty  of  court  to  give  effect  to  valid  portions. 
Cumulative  voting. 

Cited  in  People  ex  rel.  Longenecker  v.  Nelson,  133  111.  665,  27  N.  E.  217,  as  to 
cumulative  voting. 
Necessity  that  candidate's  name  be  on  official  tmilot. 

Cited  in  note  in  91  A.  S.  R.  684,  on  right  of  electors  to  vote  for  candidate 
whose  name  is  not  printed  on  the  official  ballot. 
Power  to  appoint  to  office. 

Cited  in  Fox  v.  McDonald,  101  Ala.  51,  46  A.  S.  R.  98,  21  L.R.A.  529,  13  So. 
416,  holding  that  power  to  appoint  to  office  is  not  inherently  executive  function 
but  by  policy  of  government  has  been  distributed  among  several  departments  of 
state. 
Power  to  call  and  direct  election. 

Cited  in  Pittsburgh,  Ft  W.  &  C.  R.  Co.  v.  Martin,  53  Ohio  St.  386,  41  N.  E. 
690,  holding  that  corporate  power  to  call  and  direct  election  is  given  by  act  of 
May  4tb,  1891. 

51  AM.  REP.  889,  JJEE  v.  SMITH,   42   OHIO  ST.   458. 
vnio  must  provide  fire  escapes. 

Cited  in  Landgraf  v.  Kuh,  188  111.  484,  69  N.  E.  501,  holding  owner  of  building 
not  relieved  from  liability  relating  to  fire  escapes  because  building  is  in  possession 
of  tenants;  Carrigan  v.  Stillwell,  97  Me.  247,  61  L.R.A.  163,  54  Atl.  389,  holding 
owner  bound  to  provide  and  maintain  suitable  fire  escapes  upon  building,  notwith- 
standing building  is  in  possession  of  tenant;  Johnson  v.  Snow,  102  Mo.  App.  233, 
76  S.  W.  675,  holding  tenants  and  lessees,  not  landlords,  of  certain  buildings 
designated,  required  to  provide  fire  escapes. 

Cited  in  note  in  16  L.R.A.  162,  on  liability  for  injuries  caused  by  absence  of  fire 
escapes   on   buildings. 

Distinguished  in  Yall  v.  Snow,  201  Mo.  611,  119  A.  S.  R.  781,  10  L.R.A.(N.S.) 
177,  100  S.  W.  1,  9  A.  &  E.  Ann.  Cas.  1161,  holding  ovmer  and  lessee  liable  for 
injuries  to  lodger  in  leased  hotel  due  to  failure  to  construct  fire  escapes 
I^iabillty  of  lessor  of  premises  generally. 

Cited  in  notes  in  46  L.R.A.  92,  on  liability  of  owner  of  premises  of  which  ne  ia 
not  in  possession  for  injury  to  servants  of  another  person;  92  A.  S.  R.  647,  on 
statutory  liability  of  lessor  to  persons  on  highway. 
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Meaning  of  words  in  sUitule. 

Cited  in  Tvedt  v.  Wheeler,  70  Minn.  61,  72  N.  W.  1062,  holding  words  "^fac- 
tories"  *^miUs"  "workshops/'  ''storehouses/'  etc.,  not  synonymous  with  buildings 
constructed  and  fitted  for  such  purposes. 

Cited  in  reference  note  in  22  A.  8.  R.  303,  on  definition  of  ''owner." 

51  AM.  REP.  842,  BURCKHARDT  y.  BURCKHARDT,  42  OHIO  ST. 

474. 
Measure  of  damages  for  breacb  of  contract. 

Cited  in  Howard  v.  Taylor;  90  Ala.  241,  8  So.  36;  Bradford  v.  Montgomery 
Furniture  Co.  113  Tenn.  610,  8  L.R.A.(N.S.)  979,  92  S.  W.  1104,-- holding  measure 
of  damages  for  breach  of  contract  to  remain  out  of  business  such  as  sustained 
which  are  natural  and  proximate  results  of  breach ;  Jackson  v.  Byrnes,  103  Tenn. 
698,  54  S.  W.  984,  holding  measure  of  damages  for  breach  of  contract  to  remain 
out  of  livery  business,  such  actual  damages  and  loss  as  purchaser  may  be  able  to 
prove  up  to  date  of  institution  of  action;  Lashus  v.  Chamberlain,  5  Utah,  140, 
13  Pac.  361,  holding  diversion  of  business  and  loss  of  profits  measure  of  damages 
for  breach  of  contract  not  to  engage  in  hotel  business  within  limits  of  certain 
city. 
Money  value  of  good  will  of  business. 

Cited  in  White  v.  Jones,  79  App.  Div.  373,  79  N.  Y.  Supp.  583,  holding  good  wiU 
of  business  susceptible  of  being  measured  at  money  value. 

Cited  in  note  in  1  L.R.A.(N.S.)  722,  on  rights  of  partners  resulting  from  «r 
affected  by  transfer  of  trademark. 

51  AM.  REP.  851,  UEARRORN  v.  NORTHWESTERN  SAV.  BANK,  4» 

OHIO  ST.    617. 
Ranking  powers. 

Cited  in  Bates  v.  People's  Sav.  &  L.  Asso.  42  Ohio  St.  655,  holding  act  which 
authorizes  building  and  loan  associations  to  receive  deposits  of  money  was  not 
act  granting  ^'banking  powers"  within  meaning  of  Constitution;  Cramer  v. 
Southern  Ohio  Loan  &  T.  Co.  72  Ohio  St.  395,  69  L.R.A.  415,  74  N.  E.  200,  2  A. 
ft  E.  Ann.  Cas.  990,  to  point  that  by  clause  in  Constitution  of  corporation  '^d 
to  provide  advantages  usually  expected  from  savings  banks  and  other  similar  in- 
stitutions," it  is  not  assumed  that  general  banking  powers  will  be  exercised; 
State  T.  Soougal,  3  S.  D.  55,  44  A.  S.  R.  756,  15  L.R.A.  477,  51  :N.  W.  858,  to 
point  that  phrase  "associations  with  banking  powers"  relates  only  to  banks  of 
issue. 

51   AM.  REP.   857,  ROBINSON   ▼.   GREENVILIiE,   42    OHIO  ST.   <S5. 
liiabilitles  of  nmniclpality  for  damages. 

Cited  in  Mansfield  v.  Hunt,  19  Ohio  C.  C.  488,  holding  municipal  corporation 
liable  same  as  individual  for  causing  or  maintaining  nuisance;  Hull  v.  Roxboro, 
142  N.  C.  453,  12  L.R.A.(N.S.)  638,  56  S.  E.  351,  holding  municipal  corporation 
not  civilly  liable  for  omission  to  enforce  ordinances  enacted  under  legislative 
powers  granted  in  its  charter;  Landau  v.  New  York,  90  App.  Div.  50,  85  N.  Y. 
Supp.  616,  holding  city  not  liable  for  repeal  of  ordinance;  Bell  v.  Cincinnati, 
80  Ohio  St.  1,  23  L.R.A.(N.S.)   910,  88  X.  E.  128,  holding  that  guard  in  city 
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workhouse  cannot  recover  from  city  for  injuries  caused  by  explosion  of  percus- 
sion caps  used  in  setting  off  blasts  in  workhouse  quarry. 

Cited  in  reference  notes  in  36  A.  S.  R.  668,  on  municipal  liability  for  acts  of 
licensees;  66  A.  8.  R.  264,  on  coasting  in  city  streets. 

Cited  in  notes  in  1  L.R.A.  608,  on  muncipality's  liability  for  omission  to  exer- 
cise discretionary  power;  24  L.R.A.  696,  on  nonliability  of  municipality  for  prop- 
erty destroyed  by  mob;  24  L.R.A.  602,  on  construction  of  statutes  imposing  lia- 
bility for  property  destroyed  by  mob;  39  L.R.A.  674,  on  muncipal  power  over 
parades  and  noises  on  streets  as  nuisances;  20  L.R.A.(N.S.)  633,  on  liability  of 
municipality  for  defects  or  obstructions  in  streets;  23  L.R.A.(N.S.)  638,  643, 
644,  on  liability  of  muncipality  for  failure  to  prevent  improper  conduct  in  or 
use  of  streets. 

—  By  discbarge  of  fireworks  or  cannoo. 

Cited  in  O'Rourke  v.  Sioux  Falls,  4  S.  D.  47,  46  A.  S.  R.  760,  19  L.R.A.  789,  64 
N.  W.  1044,  holding  city  not  liable  where  one  is  injured  by  firing  of  cannon  in 
violation  of  ordinance  although  it  was  known  to  officers  of  city  that  cannon  was 
to  be  fired  and  they  took  no  steps  to  prevent  it;  Bartlett  v.  Clarksburg,  46  W. 
Va.  393,  72  A.  S.  R.  817>  43  L.R.A.  296,  31  S.  £.  918,  holding  town  not  liable 
for  personal  injuries  occasioned  by  firing  of  fireworks  on  streets  by  crowd  of 
citizens  although  such  acts  be  done  with  knowledge  and  consent  of  officers  of 
town;  Anderson  v.  East,  117  Ind.  126,  10  A.  S.  R.  36,  2  L.R.A.  712,  19  N.  E.  726, 
holding  municipal  corporation  not  liable  for  injury  to  citizen's  building  standing 
on  public  alley,  by  falling  of  defective  walls  of  another  citizen's  building. 

Cited  in  note  in  3  L.R.A.  760,  on  liability  for  injury  caused  by  placing  or  ex- 
ploding bombs,  etc.,  in  highway. 
For  acts  of  agents  generally. 

Cited  in  Love  v.  Raleigh,  116  N.  C.  296,  28  L.R.A.  192,  21  S.  E.  603,  holding 
city  acting  within  purview  of  its  delegated  authority  is  not  responsible  for  acts 
of  its  agents  done  in  exercise  of  its  judicial,  discretionary  or  legislative  powers. 

—  For  negligence  of  fire  department. 

Cited  in  Frederick  v.  Columbus,  3  Ohio  N.  D.  36,  holding  municipality  not 
liable  for  negligence  of  fire  department;  Frederick  v.  Columbus,  68  Ohio  St.  638, 
51  N.  E.  36,  holding  municipal  corporation  not  liable  to  one  injured  by  negligence 
of  its  fire  department. 

—  For  negligence  of  board  of  health. 

Cited  in  Turner  v.  Toledo,  16  Ohio  C.  C.  627,  holding  municipal  corporation 
not  liable  for  negligence  of  its  board  of  health. 
Construction  of  pleading. 

Cited  in  Humboldt  Min.  Co.  v.  American  Mfg.  Min.  &  Mill  Co.  10  C.  C.  A. 
415,  22  U.  S.  App.  334,  62  Fed.  366;  Brady  v.  Evans,  24  C.  C.  A.  236,  47  U.  6. 
App.  416,  78  Fed.  558, — ^to  point  that  it  is  not  required  that  every  equivocal  word 
-or  phrase  shall  be  construed  most  strongly  in  favor  of  pleader;  Arms  v.  Knox- 
ville,  32  111.  App.  604,  holding  that  permission  by  city  charged  in  declaration  was 
failure  of  city  to  interfere  and  stop  acts  complained  of;  McCurdy  v.  Baughman, 
43  Ohio  St.  78,  1  N.  E.  93,  holding  that  pleadings  must  receive  fair  and  reasonable 
eonstruction. 
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OASES    IN  52    AM.  REP. 


52   AM.  RBP.    1,  VnSiSTOVmR  T.  JEfrSA  Jj.  INS.   OO.   99  N.  T.   56,    t 

N.  £.    104. 
Privileged  oommanicatlons  to  attending  physician. 

Cited  in  Dambmann  v.  Metropolitan  Street  R.  Co.  55  Misc.  60,  106  N.  Y.  Snpp. 
221/ holding  that  patient  when  a  witness  can  no  more  be  compelled  to  disclose 
confidential  communications  than  can  physician;  Davis  y.  Supreme  Lodge,  K.  H» 
366  N.  Y.  159,  58  N.  E.  891,  31  N.  Y.  Civ.  Proc  Rep.  298  (affirming  35  App.  Div. 
354,  54  N.  Y.  Supp.  1023),  holding  physician's  death  certificate  inadmissible  to 
show  that  insured's  aunt  died  of  consiimption ;  Re  Meyer,  184  K.  Y.  54,  76  N. 
E.  920,  6  A.  &  £.  Ann.  Cas.  26,  35  N.  Y.  Civ.  Proc.  Rep.  329,  holding  testimony 
of  physician  relating  to  mental  disease  of  testatrix's  relatives  inadmissible. 

Cited  in  reference  note  in  22  A.  S.  R.  844,  on  testimony  of  physician  making 
proof  of  death  in  insurance. 

Cited  in  notes  in  52  A.  R.  5,  on  prohibition  of  insurance  company  to  introduce 
evidence  of  deceased's  statement  to  physician  in  last  sickness  as  to  previous  ail- 
ments; 17  A.  S.  R.  569,  on  right  to  physician  to  testify  on  probate  proceedings; 
38  L.R.A.  727,  on  privilege  of  nonexpert  witness  as  to  giving  opinions  as  to 
sanity  or  insanity;  39  L.R.A.  306,  on  effect  of  privilege  of  witness  on  expert  opin- 
ions as  to  sanity  or  insanity. 

Waiver  of  statutory  privilege  accorded  communications  between  physi- 
cian and  patient. 

Cited  in  Dreier  v.  Continental  L.  Ins.  Co.  24  Fed.  670;  Maynard  v.  Vinton,  59 
Mich.  139,  60  A.  R.  276,  26  N.  W.  401;  Butler  v.  Manhattan  R.  Co.  3  Misc.  453, 
23  N.  Y.  Supp.  163,  30  Abb.  N.  C.  78;  Renihan  v.  Dennin,  38  Hun,  270;  Boyle 
v.  Northwestern  Mut.  Relief  Asso.  95  Wis.  312,  70  N.  W.  351,— holding  that  no 
one  but  patient  can  waive  statutory  privilege  as  to  conuuunications  to  physician ; 
Hennessy  v.  Kelley,  30  Misc.  703,  64  N.  Y.  Supp.  662,  holding  privilege  of  patient 
waived  by  his  testimony  in  regard  to  facts  as  to  which  privilege  existed;  Jones 
T.  Brooklyn,  B.  &  W.  E.  R.  Co.  21  N.  Y.  S.  R.  169,  3  N.  Y.  Supp.  253,  holding 
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testimony  by  plaintiff  in  personal  injury  action  that  his  le^  was  broken  does 
not  waive  privileged  information  of  his  physician;  Re  Freeman,  46  Hun,  458, 
(dissenting  opinion),  on  necessity  of  waiver  of  statutory  privil^e  being  made  by 
patient. 

Cited  in  note  in  17  A.  S.  R.  570,  on  who  may  waive  privilege  of  communications 
to,  and  knowledge  of,  physician. 

—  By  parent  or  guardian. 

C  ited  in  Corey  v.  Bolton,  31  Misc.  138,  63  N.  Y.  Supp.  915,  holding  that  natural 
guardian  of  infant  patient  may  waive  privilege  attached  to  communication  be- 
tween patient  and  his  physician;  State  v.  Depoister,  21  Nev.  107,  25  Pac  1000 
(dissenting  opinion),  on  waiver  by  parent  of  infant  patients'  statutory  privilege 
as  to  testimony  by  physician. 

—  By  patient's  heirs  or  personal  representatives. 

Cited  in  Re  Flint,  100  Cal.  391,  34  Pac.  863,  holding  that  heirs  cannot  waive 
privilege  attached  to  communications  from  deceased  to  his  physicians;  Harrison 
V.  Sutter  Street  R.  Co.  116  Cal.  156,  47  Pac.  1019,  holding  that  l^al  represenU- 
tives  of  deceased  cannot  waive  privilege  attached  to  communications  of  patient  to 
his  physician;  Trull  v.  Modern  Woodmen,  12  Idaho,  318,  85  Pac.  1081,  10  A. 
A  £.  Ann.  Cas.  53,  as  to  whether  privilege  of  secrecy  imposed  on  physician  may 
be  waived  by  heir  or  legal  representative;  Winters  v.  Winters,  102  Iowa,  53, 
63  A.  S.  R.  428,  71  N.  W.  184,  holding  that  contesting  heir  at  law,  devisee  or 
executor,  on  probate  of  will,  may  examine  testator's  attending  physician  in  re- 
spect to  information  acquired  in  that  capacity;  Thompson  v.  Ish,  99  Mo.  160. 
17  A.  8.  R.  552,  12  S.  W.  510,  holding  that  legal  representatives  of  deceased  may 
waive  privilege  attached  to  information  acquired  by  latter's  physician  for  pro- 
tection of  rights  acquired  under  him;  Holcomb  v.  Harris,  42  App.  Div.  363,  59 
>i.  Y.  Supp.  160,  holding  mere  calling  of  testator's  physician  by  executor  does  not 
of  itself  constitute  waiver  by  executor  of  privilege  as  to  testimony  of  physician ; 
Rs  Coleman,  111  N.  Y.  220,  19  N.  E.  71,  holding  physician  of  testator  incompetent 
to  testify  for  contestants  of  will,  from  knowledge  acquired  while  attending  testa- 
tor, as  to  his  mental  capacity;  Loder  v.  Whelpley,  111  N.  Y.  239,  18  N.  E.  874, 
16  N.  Y.  Civ.  Proc.  Rep.  89,  holding  that  executor  of  testator  cannot  waive 
privilege  attached  to  information  acquired  while  attending  upon  testator.  - 

—  By  patient*s  attorney. 

Cited  in  Alberti  v.  New  York,  L.  £.  &  W.  R.  Co.  118  N.  Y.  77,  6  L.R.A-  765, 
23  N.  £.  35,  holding  that  attorney  for  living  client  in  personal  injury  action  may 
waive  privilege  prohibiting  physician  from  disclosing  information  acquired  while 
attending  him. 

—  By  calling  one  of  two  or  more  pbysicians  to  testify. 

Cited  in  State  v.  Grimmell,  116  Iowa,  596,  88  N.  W.  342,  holding  that  another 
physician  may  testify  in  trial  for  murder  of  patient  as  to  examination  of  latter 
shortly  before  her  death;  Mellor  v.  Missouri  P.  R.  Co.  105  Mo.  455,  10  L.R.A. 
36,  16  S.  W.  849,  holding  that  patient  calling  one  physician  to  testify  does  not 
waive  right  to  object  to  other  physicians  who  have  treated  him;  Hope  v.  Troy  & 
L.  R.  Co.  40  Hun,  438,  holidng  that  calling  of  one  of  three  physicians  by  plaintiff 
does  not  authorize  defendant  to  call  other  two. 

—  By  failure  to  seasonably  object  to  evidence. 

Cited  in  Hoyt  v.  Hoyt,  112  N.  Y.  493.  20  N.  E.  402,  holding  that  privilege  of 
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«ecrecy  imposed  on  physician  may  be  waived  by  failure  to  seasonably  object  to 

evidence. 

PriTileged  communications  to  attorney. 

Cited  in  Re  Austin,  42  Uun,  516,  holding  that  communications  of  counsel  had 
with  deceased  person,  whose  will  he  drew,  may  be  given  by  him  on  application 
for  probate  of  will;  Rosenburg  v.  Rosenburg,  40  Hun,  91,  holding  advice  given  by 
counsel  to  one  party  to  instrument  as  to  its  delivery  in  presence  of  both  not  in- 
admissible as  confidential  communication. 

52    AM.    REP.    6,    McCORMICK   v.    PENNSYIiVANIA   C.    R.    CO.    99    N. 

Y.  65,  1  N.  E.  99. 
liiability  of  carrier  for  loss  of  baggage. 

Cited  in  note  in  99  A.  S.  R.  388,  on  what  actions  will  lie  against  carrier  for 
loss  of  baggage. 
Right  of  man  to  dispose  of  wife's  ornaments. 

Cited  in  note  in  11  L.R.A.(N.S.)  389,  on  right  of  man  to  dispose  of  ornaments 
and  wearing  apparel  purchased  by  him  for  his  wife's  use. 

52  AM.  REP.  9,  CRAGIE  v.  HADLEY,   99  N.  Y.    181,    1  N.  E.   537. 
liiability  for  false  representations. 

Cited  in  Benedict  v.  Guardian  Tnist  Co.  58  App.  Div.  302,  68  N.  Y.  Supp. 
1082,  sustaining  action  against  corporation  for  false  representations  in  pro- 
spectus. 1 

What  constitutes  fraud. 

Cited  in  Kirkpatrick  v.  Reeves,  121  Ind.  280,  22  N.  £.  139,  holding  inducing 
one  to  purchase  property  by  statements  known  to  be  false,  fraudulent. 
^  Increase  of  corporate  stock. 

Cited  in  Dorsey  Mach.  Co.  v.  McC'aflfrey,  139  Ind.  545,  47  A.  S.  R.  290,  38 
N.   E.   208,   holding   corporation  guilty  of  fraud  by   increasing  stock  to   raise 
funds  when  heavily  in  debt. 
—  Acceptance   of   deposits   by   insolvent  bank. 

Cited  in  Rochester  Printing  Co.  v.  Loomis,  45  Hun,  93,  holding  reception 
of  deposit  when  insolvent,  fraudulent,  although  another  bank  promised  to  as- 
sist; New  York  Breweries  Co.  v.  Higgins,  79  Hun,  250,  29  N.  Y.  Supp.  416. 
holding  reception  of  deposit  without  knowledge  of  bank's  insolvency,  no  fraud: 
Fray  v.  Torrey,  36  Misc.  216,  73  N.  Y.  Supp.  201;  Predmore  v.  Torrey,  38 
^isc.  127,  77  N.  Y.  Supp.  86, — ^holding  private  banker  guilty  of  fraud  by  ac- 
cepting trust  money  for  transmission  when  he  is  insolvent;  Blair  v.  Hill,  60 
App.  Div.  33,  63  N.  Y.  Supp.  670;  Atkinson  v.  Rochester  Printing  Co.  114 
N.  Y.  168,  21  N.  E.  178  (affirming  43  Hun,  167) — holding  reception  of  deposit 
when  bank  is  insolvent  fraud  on  depositor;  Re  Central  Bank,  15  Ont.  Rep. 
611,  holding  that  depositors  in  bank  known  to  oflicers  to  be  insolvent,  made 
on  day  bank  closed  are  entitled  to  be  repaid  deposit  as  obtained  by  fraud. 
liiability  of  directors  of  insolvent  banic  for  receiving  deposits. 

Cited  in  Cassidy  v.  Uhlmann,  170  N.  Y.  519  (affirming  54  App.  Div.  205,  6« 
N.  Y.  Supp.  670),  holding  directors  liable  to  depositors  for  receiving  deposits 
-with  knowledge  of  bank's  hopeless  insolvency;  State  v.  Deutsch,  77  N.  J.  L. 
292,  72  Atl.  5,  holding  that  no  conviction  under  crimes  act  can  be  had  until 
after  demand  for  money  deposited  in  bank  and  refusal  to  pay- 
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Cited  in  note  in  8  A.  S.  R.  605,  on  liability  of  directors  of  corporation  for 
misrepresenting  ita  financial  condition. 
Right  of  depositor  to  recover  deposit  in  insolvent  bank. 

Cited  in  Re  Stewart,  178  Fed.  463,  holding  that  depositor  must  show  that 
bankrupt  was  insolvent  when  he  received  deposit  and  knew  it,  in  order  to  rescind 
deposit  and  recover  from  bankrupt's  trustee;  Sti^leton  v.  Odell,  21  Misc.  94, 
47  N.  Y.  Sui^.  13,  denying  depositor's  recovery  in  full  where  bank  was  con- 
sidered solvent  at  time  of  deposit;  Orme  v.  Baker,  74  Ohio  St  337,  113  A.  & 
R.  968,  78  N.  £.  439,  holding  that  customer  making  deposit  on  last  day  bank 
is  open  may  recover  full  amount  where  insolvency  of  bank  was  known  to  cashier; 
Spring  Brook  Chemical  Co.  v.  Dunn,  39  App.  Div.  181,  57  N.  Y.  Supp.  100^ 
sustaining  depositor's  recovery  of  excess  of  deposit  over  overdraft  due  insolvent 
bankers;  Bruner  v.  First  Nat  Bank,  97  Tenn.  540, 34  LJLA.  532, 37  8.  W.  286,  sus- 
taining right  to  reclaim  deposits  made  after  bank  closed  doors,  but  not  as  to  that 
made  before;  People  v.  St  Nicholas  Bank,  77  Hun,  164,28  N.  Y.  Supp.  407,  holding 
that  deposit  of  certified  checks  gives  depositor  no  special  lien  on  bank's  assets; 
Higgins  V.  Hay  den,  53  Neb.  61,  73  N.  W.  280,  sustaining  recovery  from  receiver 
of  excess  of  deposit,  made  when  bank  insolvent,  over  checks  drawn  against  it; 
Furber  v.  Stephens,  35  Fed.  17,  sustaining  recovery  of  deposits  made  few  minutes 
before  bank  closed,  taken  by  teller  who  was  ignorant  of  insolvency  and  credited 
in  pass-book;  City  Bank  v.  Blackmore,  21  C.  C.  A.  514,  43  U.  S.  App.  617,  75 
Fed.  771,  denying  depositor's  recovery  in  full  where  assets  are  not  increased 
by  deposit;  Quinn  ▼•  Earle,  95  Fed.  728,  holding  bank  officers'  knowledge  tA 
insolvency  necessary  to  recovery  of  deposit  in  fulL 

Cited  in  reference  notes  in  30  A.  S.  R.  587,  on  effect  of  insolvency  of  bank  on 
depositors;  45  A.  S.  R.  630,  on  liability  for  recovering  deposit  after  insolvency; 
68  A.  S.  R.  874,  on  remedy  of  depositor  in  case  of  fraudulent  banking. 

Cited  in  notes  in  86  A.  S.  R.  794,  on  title  to  proceeds  of  deposits  fraudulently 
received  liy  bank  while  insolvent;  86  A.  S.  R.  801,  on  recovery  of  deposit 
fraudulently  received  by  bank  while  insolvent;  86  A.  S.  R.  802,  on  recovery  by 
depositor  of  fund  mingled  with  other  funds  of  bank;  34  L.R.A.  536,  on  right 
to  follow  conunercial  paper  deposited  in  insolvent  bank. 

Distinguished  in  Re  North  River  Bank,  60  Hun,  91,  14  N.  Y.  Supp.  261, 
denying  recovery  of  deposit  on  ground  of  bank's  insolvency,  in  absence  of  proof 
that  receiver  received  same  moneys;  Wilson  v.  Cobum,  35  Nd>.  530,  53  N.  W. 
466,  holding  acceptance  of  deposit  when  bank  is  insolvent  insufficient  to  im- 
press deposit  with  trust;  Blake  v.  SUte  Sav.  Bank,  12  Wash.  619,  41  Pae.  909, 
denying  depositor's  right  to  recover  of  receiver  deposit  mingled  with  bank's 
funds. 
—  Proceeds  of  commercial  paper  deposited  for  collection. 

Cited  in  Bank  of  Syracuse  v.  Wisconsin  Marine  k  F.  Ins.  Co.  Bank,  36  N. 
Y.  8.  R.  586,  12  N.  Y.  Supp.  952,  sustaining  owner's  recovery  on  check  from 
collecting  bank  forwarded  by  insolvent  depositary;  Amot  ▼.  Bingham,  55  Hun, 
553,  9  N.  \,  Supp.  68,  sustaining  right  of  owner  of  note  sent  to  bank  for  col- 
lection to  recover  proceeds  from  receiver;  Peters  Shoe  Co.  ▼.  Murray,  31  Tex. 
Civ.  App.  259,  71  S.  W.  977,  holding  that  acceptance  of  draft  for  collection  by 
bank  known  by  its  officers  to  be  insolvent,  entitles  owner  of  proceeds  to  recover 
them;  Williams  v.  Van  Norden  Trust  Co.  104  App.  Div.  251,  93  N.  Y.  Supp.  821, 
holding  that  depositor  of  check  in  insolvent  bank  must  show  knowledge  by 
banker  of  hopelessness  of  bank's  insolvency  and  that  proceeds  of  check  actually 
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<:aroe  into  hands  of  assignee  in  order  to  recover;  Union  Nat.  Bank  v.  Citizens' 
Bank,  153  Ind.  44,  54  N.  E.  97,  holding  owner  of  note  collected  by  insolvent  bank 
which  remitted  by  draft  on  its  correspondent,  not  entitled  to  preference;  Perth 
Amboy  Gaslight  Co.  v.  Middlesex  County  Bank,  60  N.  J.  Eq.  84,  45  Atl.  704,  de- 
nying depositor's  right  to  trace  into  assets  of  insolvent  bank,  proceeds  of  check 
giren  by  another  depositor;  Friberg  v.  Cox,  97  Tenn.  550,  37  S.  W.  283,  hold- 
ing right  to  reclaim  proceeds  of  check  lost  when  credit  was  given  same  day  bank 
failed;  Anheu6er-Busch  Brewing  Asso.  v.  Morris,  36  Neb.  31,  53  N.  W.  1037, 
holding  collections  made  for  customer,  trust  funds  in  hands  of  assignee  for 
«reditors;  Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  786,  59  Am.  St. 
Rep.  572.  69  N.  W.  115,  holding  owner  of  note  entitled  to  deposit  in  insolvent 
bank,  which  was  payee,  made  to  meet  payment;  Parker  v.  Crawford,  3  Tex.  App. 
Civ.  Cas.  (Willson)  435,  holding  claim  collected  by  insolvent  bank  recoverable 
by  depositor;  Citizens'  Nat.  Bank  v.  Dowd,  35  Fed.  340,  holding  owner  of  checks 
not  entitled  to  preference  where  such  checks  were  paid  by  checks  signed  by 
president  who  was  preparing  to  abscond;  First  Nat.  Bank  v.  Armstrong,  '36 
Fed.  69,  sustaining  recovery  on  draft  indorsed  for  collection,  where  proceeds  are 
traceable  into  hands  of  receiver;  Somerville  v.  Beal,  49  Fed.  790;  Wasson  v. 
Hawkins,  59  Fed.  233, — holding  that  acceptance  of  checks  few  minutes  before 
bank  doses  its  doors  charges  deposit  with  trust;  Grant  ▼.  Walsh,  145  N.  Y.  502, 
45  Am.  St.  Rep.  626,  40  N.  £.  209,  reversing  81  Hun,  451,  sustaining  depositor's 
right  to  show  bank's  insolvency  at  time  of  deposit  of  check  indorsed  ''for  de- 
posit" 
Right  to  recover  loan  made  to  insolvent  bank. 

Cited  in  Com  Exch.  Nat.  Bank  v.  Loan  &  T.  Co.  188  Pa.  880,  68  A.  S.  R.  872, 
41  Atl.  536,  43  W.  N.  C.  184,  29  Pittsb.  L.  J.  N.  S.  193,  holding  bank  induced 
by  false  representations  to  make  loan  to  insolvent  trust  company,  entitled  to 
ito  return;  Fisher  v.  United  SUtes  Nat.  Bank,  12  C.  C.  A.  413,  26  U.  S.  App. 
448,  64  Fed.  710,  sustaining  bank's  recovery  of  loans  to  another  bank  induced  by 
statements  of  president  of  latter  as  to  its  solvency. 

Bank's  title  to  deposit. 

Cited  in  Wasson  v.  Lamb,  120  Ind.  514,  6  L.R.A.  191,  16  A.  S.  R.  342,  22 
N.  E.  729,  holding  bank  liable  to  depositor  on  tax  receipts  received  as  deposits 
and  credited  as  money;  People  ex  rel.  United  Verde  Copper  Co.  v.  Feitner,  54 
App.  Div.  217,  66  N.  Y.  Supp.  769,  holding  deposits  in  foreign  banks  debts  due 
•depositors  and  taxable  in  this  state;  Davenport  v.  Walker,  132  App.  Div.  96,  116 
N.  Y.  Supp.  411,  to  point  that  relation  of  debtor  and  creditor  exists  between 
bank  and  its  depositors;  First  Nat.  Bank  v.  Henry,  159  Ala.  367,  49  So.  97  (dis- 
senting opinion),  on  deposit  slip  as  showing  money  deposited  to  be  money  of 
receiving  bank  subject  to  check  by  depositor. 

Cited  in  notes  in  47  A.  S.  R.  390,  on  eflfect  of  check  indorsed  "for  deposit;" 
86  A.  S.  R.  781,  on  title  of  bank  to  deposit  of  negotiable  paper  when  received 
AS  cash;  7  L.R.A.(N.S.)  697,  700,  on  title  of  bank  to  check  drawn  on  another 
bank  which  has  beon  credited  to  depositor. 
—  Draft  or  check  received  for  collection. 

Cited  in  Burton  v.  United  States,  196  U.  S.  283,  49  L.  ed.  482,  25  Sup.  Ct  Rep. 
243;  First  Nat.  Bank  v.  Walsh,  B.  &  Co.  131  III.  App.  508,— holding  that  bank 
acquires  title  to  deposit  of  draft  same  as  deposit  of  money;  Riverside  Bank  v. 
Woodhaven  Junction  Land  Co.  34  App.  Div.  359,  54  N.  Y.  Supp.  266;  Citizens' 
State  Bank  v.  Cowles,  89  Misc.  571,  80  N.  Y.  Supp.  598,— holding  that  deposit 
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of  check  with  bank  transfers  title  with  rights  of  bona  fide  holder;  Importer *» 
4  T.  Xat.  Bank  v.  Peters,  17  N.  Y.  S.  R.  180,  1  N.  Y.  Supp.  89,  holding  that 
paper  did  not,  on  deposit,  become  property  of  bank  where  depositor  agreed  not 
to  draw  until  elapse  of  time  for  collection;  Moore  v.  Riverside  Bank,  25  Misc. 
720,  55  N.  Y.  Supp.  615,  holding  that  loss,  while  in  transmission  for  collection, 
of  certified  check  credited  to  depositor,  falls  on  bank;  Importers'  4  T.  Nat. 
Bank  v.  Peters,  123  N.  Y.  278,  25  N.  E.  319,  denying  insolvent  bank's  title  to 
draft  credited  to  depositor;  Manufacturers'  Nat.  Bank  v.  Continental  Bank,  148 
Mass.  553,  2  L.RJL  699,  12  A.  8.  R.  598,  20  N.  E.  193,  holding  bank  under  con- 
tract to  make  collections  for  another  bank,  agent  of  latter  and  without  title  U> 
proceeds  of  check ;  American  Exch.  Nat.  Bank  v.  Qregg,  37  111.  App.  425,  holding 
that  title  to  check  credited  to  depositor  vests  in  bank  rendering  it  liable  for  non- 
payment of  checks  drawn  on  deposit;  Winfleld  Nat.  Bank  v.  McWilliams,  9  Okla. 
493,  60  Pae.  229,  holding  collecting  bank  entitled  to  proceeds  of  check  indorsed 
in  blank  where  it  credited  forwarding  bank  before  payment;  First  Nat.  Bank 
V.  Mt.  Pleasant  Mill.  Co.  103  Iowa,  518,  72  N.  W.  689,  holding  that  bank  dis- 
counting draft  with  bill  of  lading  attached,  acquires  interest  in  property  superior 
to  attaching  creditors. 

Cited  in  reference  note  in  59  A.  S.  R.  577,  on  collections  by  bank  as  trust  fund. 
Right  of  holder  to  deny  Tnlidlty  of  check. 

Cited  in  Dille  v.  White,  132  Iowa,  327,  10  L.RJ^.  (N.S.)  510,  109  N.  W.  909 
(dissenting  opinion),  on  right  of  holder  of  chedc  to  deny  its  validity  after  making 
it  his  own  by  substituting  some  other  liability. 

Imputing    agent's    knowledge    to    principal  —  Knowledge    of    corporate 
officer  generally. 

Cited  in  Hatch  v.  Ferguson,  14  C.  C.  A.  41,  29  U.  8.  App.  540,  66  Fed.  668. 
holding  corporation  not  chargeable  with  president's  knowledge  of  infirmity 
of  title,  when  not  proved  whether  he  acted  for  himself  or  as  agent  in  procuring 
land  for  corporation's  vendor;  National  Discount  Co.  t.  United  States  Fidelity 
ii  G.  Co.  47  Misc.  678,  94  N.  Y.  Supp.  457,  holding  knowledge  of  secretary 
knowledge  of  corporation;  Ring  v.  Long  Island  Real  Estate  Exch.  k  Invest.  Co. 
93  App.  Div.  442,  87  N.  Y.  Supp.  682,  holding  investment  company  liable  for 
money  given  to  secretary  for  forged  mortgage. 
—  Knowledge  of  bank  officer. 

Cited  in  Crooks  v.  People's  Nat.  Bank,  34  Misc.  450,  70  N.  Y.  Supp.  271, 
holding  bank  president's  knowledge  of  his  own  insolvency  not  imputable  to 
bank;  St.  LouU  k  S.  F.  R.  Co.  v.  Johnston,  133  U.  S.  566,  33  L.  ed.  683,  10 
Sup.  Ct.  Rep.  390,  holding  president's  knowledge  as  to  bank's  insolvency  im- 
putable to  bank;  Smith  v.  Anderson,  57  Hun,  72,  10  N.  Y.  Supp.  278,  sus- 
taining liability  of  bank  whose  president  deposits  in  bank  and  afterwards  draws 
out  money  belonging  to  third  person;  Re  Plankinton  Bank,  87  Wis.  378,  5S 
N.  W.  784,  holding  bank  not  chargeable  with  knowledge  of  ownership  of  money 
collected  by  president  in  his  private  business  and  deposited  in  bank;  Johnston 
Fife  Hat  Co.  v.  National  Bank,  4  Okla.  17,  44  Pac.  192,  holding  bank  liable 
for  act  of  president  in  loaning  money  and  taking  large  chattel  mortgage  and 
then  selling  to  defraud  creditors;  Merchants'  Nat.  Bank  v.  Tracy,  77  Hun,  443, 
29  N.  Y.  Supp.  77,  holding  bank  chargeable  with  cashier's  knowledge  of  fraudu- 
lent use  of  check;  Curtis  v.  Crawford  County  Bank,  110  Fed.  830,  holding 
knowledge  of  cashier  pledging  his  bank  stock  as  security  for  personal  debt,  not 
attributable  to  bank;  New  York  v.  Tenth  Nat.  Bank,  111  N.  Y.  446,  18  N.  E. 
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CI 8,  Iiolding  conspiracy  of  bank  directorB  to  obtain  public  funds  for  their  own 
benefit  not  attributed  to  bank. 

Cited  in  reference  note  in  8  A.  S.  R.  636,  on  notice  of  agent  as  notice  to  bank. 
~~  Knowledge  of  attorney. 

Cited  in  Constant  v.  University  of  Rochester,  111  N.  Y.  604,  2  L.R.A.  734,  7 
A,  S.  R.  769,   19  N.  E.  631,  holding  that  attorney's  recording  mortgage  for 
client   after   having  taken   unrecorded   mortgage   for  another  client,   does   not 
charge  junior  mortgagee  with  knowledge  of  other  mortgage. 
Rights  and  priorities  of  cestui  que  trust  generally. 

Cited  in  Smith  v.  Combs,  49  N.  J.  £q.  420,  24  Atl.  9,  holding  cestui  que 
trust  entitled  to  first  payment  when  trustee  has  intermingled  funds  and  be- 
come  insolvent;  Crawford  County  v.  Strawn,  16  Ii.R.A.(N.S.)  1100,  84  C.  C. 
A.  553,  157  Fed.  49,  holding  that  owner  of  misapplied  trust  fund  must  trace 
it  either  in  its  original  form  or  into  specific  property  passing  to  receiver,  be- 
fore he  can  recover  such  fund. 
—  In  trust  funds  deposited  in  bank. 

Cited  in  Third  Nat.  Bank  v.  Stillwater  Gas  Co.  36  Minn.  75,  30  N.  W.  440, 
holding  that  money,  impressed  with  trust,  deposited  in  bank  remains  subject 
to  trust. 

Cited  in  notes  in  25  L.R.A.  547,  on  priority  of  funds  of  insolvent  national 
bank  by  reason  of  trust  character  of  deposit;  32  L.R.A.  715,  on  effect  of  in- 
solvency of  bank  at  time  of  receiving  paper  on  trust  in  proceeds  as  against 
claims   of  bank's   representatives. 

52  AM.  REP.   12,  liOWERT  v.  MANHATTAN  R.  CO.  99  N.  Y.    158„ 
1  N.  E.   608. 
Proximate  canse  of  Injury. 

Cited  in  Mella  v.  Northern  S.  S.  Co.  162  Fed.  499,  holding  that  death,  in 
order  to  render  one  liable  for  wrongful  death,  must  be  natural  and  probable 
result  of  defendant's  negligent  act  which  could  be  foreseen;  Denver,  T.  &  G.  R. 
Co.  v.  Robbins,  2  Colo.  App.  313,  30  Pac.  261,  holding  intervention  of  new 
cause  between  fact  accomplished  and  alleged  cause  valuable  criteria  in  de- 
termining proximate  cause  of  injury;  Ouverson  v.  Grafton,  5  N.  D.  281,  65 
N.  W.  676;  Browning  v.  Wabash  Western  R.  Co.  124  Mo.  55,  27  S.  W.  644: 
HoIIenbeck  v.  Johnson,  79  Hun,  499,  29  N,  Y.  Supp.  945;  Fine  v.  Interurban 
Street  R.  Co.  45  Misc.  587,  91  N.  Y.  Supp.  43,— holding  it  sufficient  to  predicate 
negligence  as  proximate  cause  of  injury  that  defendant  might  reasonably  have 
foreseen  that  some  injury  would  result  from  act;  Connelly  v.  Rist,  20  Misc. 
31,  45  N.  Y.  Supp.  321,  holding  acts  of  original  tortfeasor  regarded  until  their 
physical  effect  ceases;  Trapp  v.  McClellan,  68  App.  Div.  362,  74  N.  Y.  Supp. 
130,  holding  moving  of  boat  and  not  fastening  of  another  boat  moored  at  dock 
proximate  cause  of  injury  to  employee  of  former  by  catching  his  foot  on  line 
of  latter  upon  moving  of  his  boat  from  dock;  Roedecker  v.  Metropolitan  Street 
R.  Co.  87  App.  Div.  227,  84  N.  Y.  Supp.  300,  holding  negligence  in  causing 
horse  to  fall  not  proximate  cause  of  injury  to  person  from  kick  by  horse  while 
it  was  attempting  to  rise;  Leeds  v.  New  York  Teleph.  Co.  178  N.  Y.  118,  70 
N.  E.  219,  holding  striking  of  boom  of  derrick  against  telephone  wire  proxi- 
mate cause  of  injury  to  person  from  fall  of  chimney  to  which  wire  was  at- 
tached; Rauenstein  v.  New  York,  L.  &  W.  R.  Co.  47  N.  Y.  S.  R.  139,  19  N.  Y» 
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Supp.  833,  holding  approach  incidental  to  unauthorised  embankment  in  street 
proximate  cause  of  injury  to  abutting  owner's  property. 

Cited  in  reference  note  in  1  A.  8.  R.  656,  on  recoverability  of  direct  and 
proximate  damages  only. 

Cited  in  notes  in  52  A.  R.  165,  on  necessity  that  negligenee  be  proximate 
«ause  of  injury  to  give  right  of  action  for  damages;  7  IbR.A.  133,  on  instances 
of  proximate  cause  of  injury. 

—  Railroad  aocidente. 

Cited  in  Fishburn  v.  Burlington  &  N.  W.  R.  Co.  127  Iowa,  483,  103  N.  W. 
481,  holding  act  of  child  in  setting  up  defective  snow  fence,  erected  by  railroad 
on  his  father's  land,  after  it  had  blown  down,  not  such  independent  intenrening 
cause  as  to  relieve  railroad  for  its  negligence;  Mitchell  v.  Rochester  R.  Co.  4 
Misc.  575,  25  N.  Y.  Supp.  744,  80  Abb.  N.  C.  362,  holding  street  car  company 
liable  for  physical  injury  which  is  natural  result  of  its  negligenee  although  it 
proceeds  from  and  is  result  of  mental  shock  caused  directly  by  negligent  act; 
Robertson  ▼.  New  York,  7  Misc.  645,  28  N.  Y.  Supp.  13,  holding  failure  of  rail- 
road to  fence  its  tracks  not  proximate  cause  of  injury  to  one  on  them  without 
inviUtion;  Schalscha  v.  Third  Ave.  R.  Co.  19  Misc.  141,  43  N.  T.  Supp.  251, 
holding  negligence  in  starting  of  car  direct  cause  of  injury  to  violin  occasioned 
by  owner  being  thrown  to  one  side  and  violin  coming  in  contact  with  pillar  of 
elevated  road;  Nary  v.  New  York,  O.  A  W.  R.  Co.  29  N.  Y.  S.  R.  630,  9  N.  Y. 
Supp.  153,  holding  railroad  company  liable  for  uncontrolled  starting  of  engine, 
resulting  in  collision,  where  uncontrolled  condition  result  of  railroad's  negli- 
gence in  sending  orders;  Mars  v.  Delaware  k  H.  Canal  Co.  54  Hun,  625,  8  N. 
Y.  Supp.  107,  holding  leaving  of  engine,  with  its  fire  banked,  on  side  track  not 
proximate  cause  of  injury  to  passenger,  by  its  moving  onto,  and  collision  with 
passenger  train  on  main  track;  Scaggs  v.  Delaware  k  H.  Canal  Co.  74  Hun,  198. 
26  N.  Y.  Supp.  323,  holding  negligence  in  allowing  engine  to  stand  on  crossing 
proximate  cause  of  death  of  pedestrian  by  horse  becoming  frightened  at  engine. 

—  Aocldents  on  highway. 

Cited  in  Schell  v.  German  Flatts,  54  Misc.  445,  104  N.  Y.  Supp.  116,  holding 
collision  of  wheelman  with  footman  and  not  absence  of  guard  rail  proxi- 
mate cause  of  injury  to  former  from  fall  off  bridge;  Storey  v.  New  York,  29 
App.  Div.  816,  51  N.  Y.  Supp.  580,  holding  mound  of  earth  in  city  street  not 
proximate  cause  of  child  being  run  over  where  mound  i»e vented  child  and  driver 
from  seeing  each  other;  Williams  v.  Koehler,  41  App.  Div.  426,  58  N.  Y.  Supp. 
863,  holding  driver's  negligence  in  leaving  horses  unattended  in  street  proximate 
cause  of  injury  from  collision  with  push  cart  while  being  driven  back  by  stranger: 
Stafford  v.  Canavan  Bros.  Co.  135  App.  Div.  889,  120  N.  Y.  Supp.  314,  holding; 
that  negligence  of  fellow-servant  rn  attaching  cable  to  wagon  used  for  haulintr 
excavated  material  in  such  manner  that  when  cable  tightened  it  struck  trunk 
of  tree  ten  feet  distant,  causing  it  to  fall  off  embankment  and  kill  intestate, 
was  proximate  cause  of  death. 

Cited  in  reference  note  in  90  A.  D.  58,  on  liability  of  railroad  company  to 
one  injured  in  highway  by  negligent  operation  of  its  line. 

Cited  in  notes  in  36  A.  S.  R.  833,  on  remote  and  proximate  consequences  of 
frightening  animals;  31  L.R.A.(N.S.)  983,  on  liability  for  injuries  from  negli- 
gent operation  of  trains  to  persons  on  adjoining  property  or  highway. 

Distinguished  in  McMahon  v.  Kelly,  30  N.  Y.  S.  R.  915,  9  N.  Y.  Supp.  544. 
holding  motion  for  nonsuit  properly  denied  where  plaintiff's  horse  was  injured 
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by   unattended  team,  with  bridles  off,  which  became  frightened  at  tow  boat 
whistle. 

-—Loss  OP  injury  by  fire. 

Cited  in  Liming  v.  Illinois  C.  R.  Co.  81  Iowa,  246,  47  N.  W.  66,  holding  negli- 
gent setting  of  fire  by  railroad  proximate  cause  of  injuries  sustained  by  one 
attempting  to  rescue  his  horse  from  bam  to  which  fire  spread;  Van  Fleet  v. 
New  York  C.  &  H.  R.  R.  Co.  27  N.  Y.  S.  R.  76,  7  N.  Y.  Supp.  636,  holding  burn- 
ing flag  shanty  direct  and  proximate  cause  of  burning  of  adjoining  buildings; 
Read  V.  Nichols,  118  N.  Y.  224,  7  LJI.A.  130,  23  N.  E.  468,  holding  burning  of 
last  of  several  buildings  which  in  succession  take  fire  each  from  another  not 
proximate  result  of  setting  fire  to  first  where  lack  of  fire  apparatus  prevented 
extinguishment  at  beginning;  Frace  v.  New  York,  L.  E.  &  W.  R.  Co.  143  N.  Y. 
182,  38  N.  E.  102,  holding  that  hotel  must  have  been  destroyed  by  reason  of 
fire  being  communicated  directly  from  engine,  or  without  assistance  of  other 
agencies  to  render  railroad  company  liable;  Hoffman  v.  ELing,  160  N.  Y.  618, 
73  A.  S.  R.  716,  46  L.R.A.  672,  65  N.  E,  401,  holding  negligence  in  starting 
^re  not  proximate  cause  of  destruction  of  property  to  which  it  spreads  across 
intervening  lands. 

—  Building  accidents. 

Cited  in  Monahan  v.  Eidlitz,  69  App.  Div.  224,  69  N.  Y.  Supp.  335,  holding 
•consequences  of  slipping  ladder  and  not  fall  of  tub  proximate  cause  of  injury 
to  fellowworkman  struck  by  tub  while  it  was  being  carried  up  ladder  by  em- 
ployee of  another  master. 

Cited  in  note  in  11  L.R.A.  361,  on  liability  of  owner  of  building  for  injuries 
from  falling  wall. 

-Presnmption  of  negligence  from  happening  of  accident. 

Cited  in  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  ▼.  Gaines,  104  Ind.  626,  54  A.  R. 
^34,  6  N.  E.  746,  holding  sounding  of  whistle  at  place  of  extraordinary  danger 
not  negligence  per  se;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  162  Ind.  607, 
46  L.R.A.  33,  53  N.  E.  416,  holding  negligence  not  inferred  from  falling  of  iron 
pin  from  passing  train;  Metropolitan  West  Side  Elev.  R.  Co.  v.  McDonough,  87 
111.  App.  31;  Hogan  v.  Manhattan  R.  Co.  6  Misc.  296,  26  N.  Y.  Supp.  792,— 
Iiolding  burden  of  proof  on  railroad  company  to  show  that  falling  of  iron  bar 
from  its  elevated  tracks,  which  injuries  person  lawfully  passing  underneath, 
was  not  from  want  of  ordinary  care  on  its  part;  Butler  v.  Cushing,  46  Hun, 
•521,  holding  that  negligence  will  be  presumed  from  collapse  of  house  while  being 
altered  or  repaired,  if  accident  unexplained;  McNaier  v.  Manhattan  R.  Co.  46 
Hun,  502,  holding  that  negligence  will  be  presumed  from  falling  of  hot  coal 
from  engine  onto  pedestrian  underneath  track;  Loeber  v.  Roberts,  28  Jones  & 
S.  202,  17  N.  Y.  Supp.  378,  42  N.  Y.  S.  R.  087,  holding  that  negligence  must  be 
affirmatively  proved  except  in  cases  where  contractural  relations  exist;  Wilbert 
V.  Sheboygan  Light,  Power  &  R.  Co.  129  Wis.  1,  116  A.  S.  R.  931,  106  N.  W. 
1058,  holding  existence  of  tree  wire  not  such  extraordinary  condition  that  it  can 
be  said  as  matter  of  law  that  it  was  not  reasonably  to  have  been  apprehended 
in  conduct  of  electric  lighting  company's  business. 
l^hat  constitutes  contributory  negligence. 

Cited  in  Lent  v.  New  York  C.  &  H.  R.  R.  Co.  120  N.  Y.  467,  24  N.  E.  653,  hold- 
ing  that  influences  which  ordinarily  govern  human  action  must  be  considered  as 
part  of  test  of  contributory  negligence. 

Cited  in  note  in  11  L.R.A.  131,  on  tests  of  contributory  negligence. 
Am.  Rep.  Vol.  XIX.— 74. 
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—  In  emergency. 

Cited  in  L.  Wolflf  Mfg.  Co.  v.  Wilson,  46  DL  App.  381;  Quill  v.  New  York  C. 
a  H.  R.  R.  Co.  16  Daly,  313,  11  N.  Y.  Snpp.  80;  Wright  v.  Boiler,  20  N.  Y.  S.  R. 
874,  3  N.  Y.  Supp.  742;  Nicholeburg  v.  Second  Ave.  R.  Co.  11  Misc.  432,  32  N. 
Y.  Supp.  130, — holding  one  not  guilty  of  contributory  negligence  because  course 
chosen  in  face  of  danger  was  not  safer  of  two. 

59  AM.  REP.   19,  HICK£T  ▼.  TAAFFE,  ••  N.  T.  204,   1  N.  S.  685. 
liiability  of  master  for  injuries  to  minor  servant. 

Cited  in  White  v.  Witteman  Lithographic  Co.  58  Hun,  381,  12  N.  Y.  Su|^ 
188,  holding  that  employment  of  boy  under  thirteen  years  of  age,  in  violation 
of  statute,  is  not  of  itself  evidence  of  negligence;  Schliermann  v.  Hammond 
Typewriter  Co.  11  Misc.  546,  32  N.  Y,  Supp.  748,  holding  that  servant's  minority 
does  not  render  master  liable  for  risk  assumed  when  entering  into  dangerous 
work  with  full  knowledge  of  its  character;  Hayes  v.  Bush  k  D.  Mfg.  Co.  102  K. 
Y.  648,  5  N.  E.  784,  holding  charge  that  if  business,  in  which  minor  servant  was 
engaged,  was  dangerous,  nothing  can  protect  master  from  liability  except  coa- 
aent  of  father,  erroneous. 

Cited  in  note  in  12  L.RJL(N.S.)  463,  as  to  whether  one  employing  child  under 
statutory  age  may  rely  on  contributory  negligence  or  assumption  of  risk  to  de- 
feat liability  for  personal  injury  sustained  by  the  latter. 

Distinguished  in  Mansell  v.  Conrad,  125  App.  Div.  634,  109  N.  Y.  Supp:  1079, 
holding  master  liable  for  injuries  received  by  minor  servant,  while  operating 
ironing  machine  or  mangle. 
Operation  of  railroad  as  "trade  or  business.*' 

Cited  in  Bohnsack  v.  McDonald,  26  Misc.  493,  56  N.  Y.  Supp.  347,  holding 
operation  of  railroad  not  carrying  on  "trade  or  business." 
Statutory  construction. 

Cited  in  People  ex  rel.  Kinney  v.  White,  64  App.  Div.  390,  72  N.  Y.  Supp.  91, 
holding  that  when  particular  class  is  spoken  of  and  general  words  follow,  the 
first  class  mentioned  is  to  be  treated  as  most  comprehensive;  People  ex  rel 
Brooklyn  Y.  M.  C.  A.  v.  Willis,  23  Misc.  545,  52  N.  Y.  Supp.  739,  holding  that 
specific  words  must  be  construed  in  some  way  to  characterize  or  limit  general 
words  that  follow;  Lasche  v.  Daring,  23  Misc.  722,  53  N.  Y.  Supp.  58,  holding 
that  when  specific  words  are  closely  connected  with  general  words  the  former 
characterize  general  words,  so  limiting  them  as  to  indicate  class  of  cognate  or 
related  rather  than  diverse  kinds;  Dalon  v.  Kapp,  11  N.  Y.  Civ.  Proc.  Rep,  59, 
holding  that  word,  having  in  general  use  a  broader  significance  than  connecting 
words,  if  used  with  words  of  limited  meaning,  which  have  received  particular 
application  in  same  act,  must  be  referred  to  things  of  same  kind  as  those 
specified. 
Weight  of  obiter  dictum. 

Cited  in  Riley  v.  Waller,  22  Misc.  63,  48  N.  Y.  Supp.  535;  Quirk  v.  Siegel- 
Cooper  Co.  26  Misc.  244,  56  N.  Y.  Supp.  49, — ^holding  that  actual  decision,  and 
not  judges'  remarks  govern. 

52  AM.  REP.   22,  HSAJLTH  DEPT.  ▼.   PURDON,   ••  N.  Y.   2J7,   1  N. 

E.    687. 
Right  to  enjoin  nuisance  or  illegal  business. 

Cited  in  Barnard  v.  Sherley,  135  Ind.  547,  41  A.  a  R.  454,  24  L.RJL  568,  34 
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N.  E.  600,  holding  owner  of  sanitarium  and  artesian  well  not  liable  to  injunction 
for  allowing  water  used  in  bathing  patients  to  flow  into  natural  watercourse  of 
basin  in  which  well  situated;  Coleman  v.  New  York,  70  App.  Div.  218,  76  N. 
Y.  Supp.  342,  holding  that  right  to  conduct  work  of  street  cleaning  cannot  be 
enjoined  if  manner  and  method  adopted  does  not  create  nuisance;  Niagara  Falls 
V.  New  York  C.  &  H.  R.  R.  Co.  168  N.  Y.  610,  61  N.  E.  186  (dissenting  opinion), 
on  right  of  city  to  appeal  to  court  of  equity  to  restrain  encroachments  upon  or 
obstructions  in  street. 

Cited  in  notes  in  61  L.R.A.  662,  on  right  of  municipality  to  maintain  suit 
to  enjoin  or  abate  public  nuisance;  1  E.  R.  C.  673,  on  right  of  attorney  general 
to  sue  to  restrain  commission  of  illegal  act. 
Discretion  of  coart  in  granting  injunction. 

Cited  in  Vick  ▼.  Rochester,  46  Hun,  607,  holding  that  injunction  may  be  denied 
when  protection  of  public  requires  violation  of  individual  rights  which  can  be 
compensated  by  damages;  Gray  v.  Manhattan  R.  Co.  128  N.  Y.  499,  28  N.  E. 
498,  holding  that  equity  court  is  not  bound  to  issue  an  injunction  when  it  will 
produce  great  public  or  private  mischief  merely  for  purpose  of  protecting  techni- 
cal right;  Wormser  v.  Brown,  149  N.  Y.  163,  43  N.  E.  624,  holding  granting  or 
refusing  of  injunction  largely  discretionary  with  court  in  which  action  originates. 
Doty  of  court  to  accept  finding  most  favorable  to  appellant. 

Cited  in  Bleistein  v.  Studer,  19  N.  Y.  S.  R,  467,  3  N.  Y.  Supp.  1;  Studer  v. 
Bleistein,  48  Hun,  577,  1  N.  Y.  Supp.  190;  Israel  v.  Manhattan  R.  Co.  168  N. 
Y.  624,  63  N.  E.  617, — holding  that  appellate  court  must  accept  findings  most 
favorable  to  appellant  where  findings  irreconcilable. 

52   AM.   REP.    26,   HSGBRICH   ▼.   KEDDIB,    99    N.   Y.    258,    1    N.   £• 
787. 
Followed  without  discussion  in  Moriorty  v.  Bartlett,  99  N.  Y.  661,  1  N.  E. 
794. 

Abatement  of  actions  ex  delicto  by  death. 

Cited  in  Boston  k  M.  R.  Co.  v.  Graves,  80  Fed.  688,  holding  that  action 
against  officers  of  corporation  for  misconduct  does  not  survive;  Whitten  v. 
Bennett,  77  Fed.  271,  holding  that  all  private  as  well  as  public  wrongs  and 
crimes  are  buried  with  offender;  Davis  v.  Nichols,  64  Ark.  368,  16  S.  W.  880, 
holding  that  action  for  benefit  of  widow  and  next  of  kin,  created  by  act  of 
1883,  abates  upon  wrong-doer's  death;  Selden  v.  Illinois  Trust  &  Sav.  Bank, 
239  111.  67,  130  A.  S.  R.  180,  87  N.  E.  860,  holding  that  right  to  contest  will 
by  bill  in  equity  does  not  survive;  Melvin  ex  rel.  McVey  v.  Evans,  48  Mo.  App. 
421,  holding  that  in  absence  of  statute  all  actions  arising  ex  delicto  die  with 
person  by  whom  or  to  whom  wrong  was  done;  Brackett  v.  Griswold,  103  N.  Y. 
426,  9  N.  E.  438,  holding  that  common-law  rule  of  survivability  of  actions  ex 
delicto  applies  to  all  actions  except  those  where  property  rights  have  been 
injured. 

Cited  in  notes  in  63  A.  R.  628,  on  survival  of  actions  ex  contractu  involving 
personal  and  property  interests;  63  A.  R.  630,  631,  on  survival  of  actions  es, 
delicto;  63  A.  R.  637,  on  abatement  of  action  of  divorce  by  death;  13  L.R.A. 
469,  on  survivability  of  actions  for  torts;  2  E.  R.  C.  17,  on  survival  of  actions 
of  tort  and  contract. 

Distinguished  in  Morenus  v.  Crawford,  61  Hun,  89,  6  N.  Y.  Supp.  463,  hold- 
ing that  action  by  wife  against  liquor  seller  under  civil  damage  act  for  loss  of 
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pereonaltj  through  intoxicated  husband  does  not  abate  by  her  death;  Rochester 
V.  Campbell,  55  Hun,  138,  8  N.  Y.  Supp.  252,  holding  that  remedy  over  of  city 
against  abutting  owner  for  damages  paid  for  defects  m  sidewalk,  sorrived  death 
of  party  in  default. 

Disapproved  in  Wiener  ▼.  Peacock,  31  Mo.  App.  238,  holding  that  action  for 
failure  by  trustee,  mortgagee  or  beneficiary  to  acknowledge  satisfaction  in  man- 
ner required  after  demand  made  upon  payment  of  debt  survives  death  of  defend- 
ant 

—  Action  for  personal  Injuries. 

Cited  in  Letson  v.  Brown,  11  Colo.  App.  11,  52  Pac.  287,  holding  that  personal 
injury  action  does  not  survive  death  of  wrongdoer;  Wooden  v.  Western  N.  Y. 
a  P.  R.  Co.  126  N.  Y.  10,  22  A.  S.  R.  803,  13  L.RJL  458,  26  N.  £.  1050  (affirm- 
ing  35  N.  Y.  8.  R.  685,  12  N.  Y.  Supp.  908),  holding  that  sUtutory  right  of  action 
for  injury  to  person  in  another  state  does  not  survive  to  personal  representatives; 
Anderson  v.  Hygeia  Hotel  Co.  92  Va.  687,  24  S.  £.  269,  holding  that  personal 
injury  actions  do  not  survive  death  of  wrongdoer;  Victory  v.  Krauss,  41  Hun, 
533,  holding  that  action  for  injuries  resulting  from  landlord's  knowingly  letting 
unhealthy  tenements  does  not  survive  landlord's  death. 

—  Action  for  malprnctioe. 

Cited  in  Hess  v.  Lowr^,  122  Ind.  225,  17  A.  8.  R.  355,  7  L,R.A.  90,  23  N.  B. 
156,  holding  that  malpractice  suit  against  two  physicians,  partners,  does  not 
survive  against  persosal  representative  of  deceased  partner. 

—  Actions  for  death* 

Cited  in  Devine  v.  Healy,  241  HI.  34,  89  N.  E.  251   (reversing  141  HL  App. 
290),  holding  that  under  section  122  of  Administration  Act,  administrator  of 
person  whose  death  was  caused  by  wrongful  act  of  another  may  maintain  action 
against  latter's  executor,  for  benefit  of  widow  and  next  of  Idn,  exclusively  .- 
Hamilton    v.    Jones,    125    Ind.    176,    25    N.    £.    192,    holding    thai    action 
for    death    by    wrongful    act    of    another    abates    on    death    of    wrongdoer; 
Hecht    V.    Ohio    a    M.    R.     Co.     132    Ind.     507,    32    N.    K     30e,    holding 
that  action  for  cause  of  action   liquidated  and  satisfied   can  not  survive  in 
favor  of  any  person;  Bates  v.  Sylvester,  205  Mo.  493,  120  A.  S.  R.  761,  11  LJLA 
(N.S.)   1157,  104  S.  W.  73,  12  A.  4  E.  Ann.  Cas.  457,  holding  that  action  for 
negligent  killing  of  husband  does  not  survive  to  widow  against  administrator  of 
wrongdoer;   Millar  v.  St  Louis  Transit  Co.  216  Mo.  99,  115  8.  W.  521,  to 
point  that  action  for  wrongful  death  abates  with  death  of  tort-feasor;  Gilkeson 
V.  Missouri  P.  R.  Co.  222  Mo.  173,  24  L.R.A.(N.S.)   844,  121  S.  W.  138,  17  A 
A  £.  Ann.  Cas.  763,  holding  that  under  Administration  Act,  administrator  can- 
not maintain  suit  for  damages  for  wrongful  death  of  intestate;  People  v.  Tn^ 
Steel  &  I.  Co.  82  Hun,  303,  31  N.  Y.  Supp.  337,  24  N.  Y.  Civ.  Proc  Rep.  201, 
holding  that  actions  for  death  by  negligence  do  not  abate  on  dissolution  of 
corporate  defendant;  Luts  v.  Third  Ave.  R.  Co.  44  App.  Div.  256,  60  N.  Y.  Snpp. ,' 
761,  holding  that  action  for  negligence  abates  by  plaintiff's  death  pending  ap- ' 
peal  from  dismissal  of  complaint;  Passini  v.  Wilkins,  22  Jones  &  S.  146,  holding 
that   action    for   death   by   negligence   abates   upon   death   of   wrong-doer;   Re 
Meekin,  164  N.  Y,  145,  79  A.  S.  R.  635,  51  L.R.A.  235,  58  N.  E.  50,  31  N.  Y. 
Civ.  Proc.  Rep.  239,  holding  that  action  for  death  by  negligence  survives  death 
of  administrator  who  was  sole  next  of  kin  to  decedent;  Johnson  v.  Farmer,  89 
Tex.  610,  35  S.  W.  1062,  holding  that  action  for  injuries  resulting  in  death  doei 
not  survive  death  of  wrong-doer;  Mason  v.  Union  P.  R.  Co.  7  Utah,  77,  24  Pic. 
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796,  holding  that  personal  injury  action  brought  by  deceased  in  his  lifetime  doeii 
not  survive,  even  though  wrongful  act  caused  death;  dissenting  opinion  "in 
:Sfundt  V.  Glokner,  24  App.  Div.  110,  48  N.  Y.  Supp.  940,  27  N.  Y.  Civ.  Proc. 
Rep,  120  (reversing  20  Misc.  63,  44  N.  Y.  Supp.  430),  on  survival  of  cause  of 
action  based  on  death  by  negligence  after  death  of  administrator  bringing 
action;  McHugh  ▼.  Grand  Trunk  R.  Co.  2  Ont.  L.  Rep.  600,  holding  that  upon 
death  before  judgment  of  sole  beneficiary  on  whose  behalf  administrator  has 
brought  action  under  Fatal  Accidents  Act,  action  comes  to  end. 

Cited  in  note  in  70  A.  S.  R.  686,  on  bar  or  abatement  of  actions  for  causing 
death  of  human  being. 

~~  Action  for  breach  of  promise. 

Cited  in  Larocque  v.  Conheim,  42  Misc.  613,  87  N.  Y.  Supp.  625,  holding  that 
action  for  breach  of  promise  of  marriage  and  seduction  does  not  survive  death 
of  injured  party. 

Qualities  of  assignability  as  test  of  survival. 

ated  in  Blake  v.  Griswold,  104  N.  Y.  613,  11  N.  E.  137,  holding  qualities  of 
assignability  and  survival  tests  each  of  other  and  convertible  terms. 

Cited  in  notes  in  44  L.R.A.   178,  on  assignability  of  cause  of  action   for 
personal  injury;  44  LJ^.A.  180,  on  test  of  assignability  of  cau^e  of  action  for 
personal  injuries. 
Nature  of  claim  for  death  by  negligence. 

Cited  in  Re  McDonald,  51  Misc.  318,  101  N.  Y.  Supp.  275;  Strong  v.  New 
York,  L.-  E.  &  W.  R.  Co.  86  Hun,  390,  33  N.  Y.  Supp.  602,— -holding  claim  for 
death  by  negligence  not  part  of  general  assets  of  estate  of  deceased  person, 
and  that  it  is  to  be  collected  by  personal  representatives  as  trustees  for  bene- 
ficiaries under  statute;  Duncan  v.  St.  Luke's  Hospital,  113  App.  Div.  68,  98  N. 
Y.  Supp.  867,  holding  right  to  recover  for  death  of  human  being  right  solely 
given  by  statute;  Rudiger  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  94  Wis.  191,  68  N. 
W.  661,  holding  foundation  of  action  for  death  by  negligence  the  wrongful  or 
negligent  act  or  default  which  caused  injury. 
Proper  person  to  bring  action  for  injuries  resulting  in  death. 

Cited  in  Thorpe  v.  Union  P.  Coal  Co.  24  Utah,  475,  68  Pac  145,  holding  that 
action  to  recover  damages  for  injuries  resulting  in  death,  being  purely  statutory 
must  be  in  name  of  person  authorized  by  statute. 

52  AM.  RBP.  S4,  PBOPLE  ▼.  MARX,  ••  N.  T.  S77,  2  N.  B.  29. 
Constitutionality  of  statute  or  ordinance  regulating  or  prohibiting  occu- 
pation or  business. 

Cited  in  First  State  Bank  v.  Shallenberger,  172  Fed.  999,  holding  that  statute 
regulating  banking  and  making  it  necessary  to  contribute  to  "guaranty  fund** 
is  unconstitutional;  French  v.  People,  6  Colo.  App.  311,  40  Pac.  463,  holding 
law  abridging  right  of  adjuster  of  insurance  to  follow  his  profession  in  any 
state  where  his  employment  calls  him,  void;  Frorer  v.  People,  141  111.  171,  16 
L.R.A.  492,  31  N.  E.  395,  holding  that  denial  of  right  to  contract  is  deprivation 
of  liberty  and  property;  State  v.  Schlenker,  112  Iowa,  642,  84  A.  S.  R.  360,  51 
L.R.A.  347,  84  N.  W.  698,  holding  that  constitutionality  of  statute  ought  not 
to  be  made  to  depend  on  finding  of  jury  on  facts  of  case;  People  v.  Stark,  2  111. 
r.  C.  162;  State  ex  rel.  Galle  v.  New  Orleans,  113  La.  371,  67  L.R.A.  70,  36  So. 
999,  2  A.  &  E.  Ann.  Cas.  92, — holding  that  "liberty**  includes  right  to  pursue 
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any  Uwful  trade  or  calling;  People  ▼.  Webster,  17  Mise.  410,  40  N.  T.  Supp. 
1135,  11  N.  Y.  Crim.  Rep.  340,  holding  act  requiring  that  all  silverware  marked 
''sterling^  must  contain  fixed  quantity  of  silver,  valid;  Rochester  ▼.  Sampson, 
57  Hun,  36,  10  N.  Y.  Supp.  409,  holding  municipal  ordinance,  requiring  filling 
of  excavationa  in  atone  quarry,  limited  in  its  scope  to  cases  affecting  public 
health;  Keymer  ▼.  Civil  Service  Commission,  89  Hun,  292,  35  N.  Y.  Supp.  161, 
holding  that  judgment  of  legislature  upon  propriety  of  laws  passed  in  exercise 
of  discretionary  power  is  subject  to  review  by  courts;  Colon  v.  Lisk,  153  N.  Y. 
188,  60  A.  S.  R.  609,  47  N.  E.  302,  holding  act  providing  for  seimre  and 
forfeiture  of  disturbing  oyster  vessel  unconstitutional  as  permitting  unauthor- 
ized confiscation  of  private  property  for  protection  of  private  rights;  People  ex 
reL  Farrington  v.  Mensching,  187  N.  Y.  8,  10  L.R.A.(N.S.)  625,  79  N.  E.  884^ 
10  A.  ft  E.  Ann.  Caa.  101,  holding  stock  transfer  tax  invalid  as  arbitrary  dis- 
crimination in  favor  of  one  as  against  another  of  same  class;  Brittain's  Appli- 
cation, 5  Pa.  Co.  Ct.  318,  22  W.  N.  C.  34,  holding  act  making  physical  disabitity 
teat  of  eligibility  for  peddling,  void;  Lacey  v.  Palmer,  93  Va.  159,  57  A.  S.  B. 
795,  81  L.RJL  822,  24  6.  E.  930,  to  point  that  sUtute  favoring  one  industry  of 
state  over  innocent  but  less  favored  occupation  is  void;  Dodge  v.  Cornelius*  168 
N.  Y.  242,  61  N.  E.  244  (dissenting  opinion),  on  power  of  l^islature  to  de- 
nounce as  penal  acts  or  omissions  of  citisens  which  in  themselves  are  harmless. 

Cited  in  notes  in  1  A.  S.  R.  645,  on  power  of  state  to  regulate  or  prohibit  sale 
or  manufacture  of  articles;  6  L.RJi.  622,  on  unconstitutionality  of  class  legis- 
lation. 

DUtinguished  in  State  v.  Moore,  104  N.  C.  714,  17  A.  S.  R.  696,  10  8.  E.  143, 
holding  act  regulating  sale  of  cotton  valid,  where  production  not  forbidden,  nor 
mode  of  culture  prescribed. 

—  Adalternted  food  generally. 

Cited  in  Stola  ▼.  Thompson,  44  Minn.  271,  46  N.  W.  410,  holding  sUtute,  re- 
quiring that  baking  powder  containing  alum  be  marked  so  as  to  show  that  fact» 
valid;  SUte  v.  Layton,  160  Mo.  474,  83  A.  S.  R.  487,  62  L.RJL  163,  61  a  W. 
171,  holding  statute  prohibiting  manufacture  or  sale  of  baking  powder  eontain- 
ing  alum  constitutional;  People  v.  Girard,  73  Hun,  457,  26  N.  Y.  Supp.  272,  9 
N.  Y.  Crim.  Rep.  7,  holding  act  prohibiting  sale  of  vinegar  containing  any  arti- 
ficial coloring  matter  constitutional. 

Cited  in  reference  note  in  4  A.  S.  R.  476,  on  constitutionality  of  statute  pro- 
hibiting sale  of  certain  articles  as  food. 

Cited  in  note  in  57  A.  R.  748,  on  efiTect  of  laws  regulating  or  suppressing  mann- 
faeture  of  adulterated  and  imitative  foods. 

—  Adulterated  milk. 

Cited  in  People  v.  Cipperly,  37  Hun,  319,  holding  that  legeislatnre  cannot  estab- 
lish by  statute  a  standard  by  which  adulteration  of  milk  is  conclusively  estab- 
lished; People  V.  Biesecker,  169  N.  Y.  53,  88  A.  a  R.  534,  57  L.  R.  A.  178,  61  N. 
£.  090  (affirming  58  App.  Div.  391,  68  N.  Y.  Supp.  1067),  holding  sUtute  pro- 
hibiting sale  of  dairy  products  containing  preservative  other  than  salt,  sugar, 
or  spirituous  liquors  invalid;  People  v.  Brown,  182  N.  Y.  1,  74  N.  E.  489  (dis- 
senting opinion),  on  constitutionality  of  act  creating  prescribed  standards  for 
milk  offered  for  sale. 

—  Bfanvfnctiire  and  sale  of  Imitatloii  butter. 

Cited  Plumley  v.  Massachusetts,  155  U.  8.  461,  39  L.  ed.  223,  5  Inters.  Com. 
Rep.  590,  15  Sup.  Ct.  Rep.  154,  holding  that  state  may  exclude  from  its  markets 
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any  compound  manufactured  in  another  state  so  artificially  colored  or  adulter- 
ated as  to  look  like  article  of  food  in  general  use;  ScboUenberger  v.  Pennsyl- 
vania, 171  U.  8.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757,  holding  that  oleomargarin 
cannot  be  wholly  excluded  from  importation  into  state  although  state  may  have 
power  to  regulate  its  introduction;  State  v.  Armour  Packing  Co.  124  Iowa,  323, 
100  N.  W.  59,  2  A.  &  E.  Ann.  Cas.  448,  holding  statutes  regulating  sale  of  substi- 
tutes for  pure  butter  constitutional;  Butler  v.  Chambers,  36  Minn.  69,  1  A.  S. 
K.  38,  30  N.  W.  308,  holding  act  to  suppress  or  regulate  manufacture  and  sr.Ie 
of  oleomargarin  and  butterine,  valid;  State  v.  Hammond  Packing  Co.  105  Minn. 
359,  117  N.  W.  606,  holding  act  prohibiting  manufacture  and  sale  of  oleo- 
margarin, made  or  colored  to  imitate  yellow  butter,  valid;  State  v.  Bockstruck, 
136  Mo.  335,  38  S.  W.  317,  holding  statute  prohibiting  manufacture  and  sale  of 
spurious  article  of  butter  valid;  Rasch  v.  State,  89  Md.  755,  43  Atl.  931;  People 
V.  Waterbury,  44  Hun,  493, — holding  act  prohibiting  sale  of  olemargarin  consti- 
tutional; People  V.  Scbintzius,  61  Misc.  410,  113  N.  Y.  Supp.  313,  to  point  that 
statute  prohibiting  manufacture  and  sale  of  oleomargarin  was  unconstitutional; 
People  V.  Kerin,  39  Hun,  633,  4  N.  Y.  Crim.  Rep.  140,  holding  legislature  with- 
out power  to  prohibit  manufacture  of  oleomargarin;  People  v.  Hillman,  58  App. 
Div.  571,  69  N.  Y.  Supp.  66,  15  N.  Y.  Crim.  Rep.  394;  People  v.  Meyer,  44  App. 
Div.  1,  60  N.  Y.  Supp.  415, — holding  that  legislature  cannot  prohibit  sale  of 
oleomargarin  except  so  far  as  product  is  made  to  stimulate  some  other  sub- 
stance; People  ex  rel.  McAuley  ▼.  Wahle,  124  App.  Div.  762,  109  N.  Y.  Supp. 
629,  holding  act  absolutely  prohibiting  manufacture  or  sale  of  oleomargarin 
unconstitutional;  People  v.  Dold,  63  Hun,  683,  18  N.  Y,  Supp.  643,  to  point  that 
act  which  prohibits  manufacture  and  sale  of  oleomargarin  for  any  purpose  is 
void;  People  v.  Arensberg,  103  N.  Y.  388,  57  A.  R.  741,  8  N.  E.  736,  5  N.  Y. 
Crim.  Rep.  77,  (reversing  40  Hun,  358,  4  N.  Y.  Crim.  Rep.  401),  holding  pro- 
vision of  act  prohibiting  manufacture,  not  from  milk,  of  any  article  or  product 
in  imitation  or  semblance  of  butter,  or  designed  to  take  its  place,  unconstitution- 
al; People  V.  Arensberg,  106  N.  Y.  123,  69  A.  R.  483,  11  N.  E.  277,  5  N.  Y. 
Crim.  Rep.  372,  holding  act  prohibiting  manufacture  and  sale  of  any  product 
not  made  from  unadulterated  milk  or  cream  but  in  imitation  of  dairy  butter, 
valid;  Powell  v.  Pennsylvania,  127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep. 
992  (dissenting  opinion),  on  power  of  state  to  prohibit  manufacture  of  oleo- 
margarin. 

Cited  in  reference  note  in  55  A.  R.  693,  on  constitutionality  of  statute  pro- 
hibiting sale  of  substitutes  for  butter. 

Cited  in  notes  in  1  A.  S.  R.  646,  on  power  of  state  to  regulate  or  prohibit  sale 
or  manufacture  of  oleomargarin;  85  A.  S.  R.  402,  on  right  of  states  to  regulate, 
manufacture,  and  sale  of  oleomargarin;  78  A.  S.  R.  258,  on  power  of  legislature 
to  make,  manufacture  or  sale  of  oleomargarin  or  imitation  butter  a  crime. 

Distinguished  in  Powell  v.  Com.  19  W.  N.  C.  24,  holding  act  prohibiting 
manufacture  and  sale  of  oleomargarin  constitutional. 

—  Sale  of  meat. 

Cited  in  Helena  v.  Dwyer,  64  Ark.  424,  62  A.  S.  R.  206,  39  L.R.A.  266,  42 
8.  W.  1071,  holding  ordinance  prohibiting  sale  of  fresh  pork  for  certain  months 
in  year  invalid. 

Distinguished  in  Buffalo  ▼.  Hill,  79  App.  Div.  402,  79  N.  Y.  Supp.  449,  hold- 
ing ordinance  requiring  license  for  sale  of  fresh,  salt  or  smoked  meat  or 
aausage  outside  of  public  markets,  valid. 
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—  'Weight  of  loaves  of  bread. 

Cited  in  Buffalo  ▼.  CoIHiib  Baking  Co.  30  App.  Div.  432,  57  N.  T.  Snpp.  347 
(affirming  24  Misc.  745;  53  N.  Y.  Supp.  908),  holding  ordinance  prescribing 
weight  of  loaves  of  bread  to  be  sold,  void. 

—  Fish  and  game  laws. 

Cited  in  People  ▼.  A.  Booth  &  Co.  42  Misc.  321,  86  N.  T.  Sapp.  272,  holding  that 
so  long  as  foreign  fish  and  game  remains  wholesome  and  valuable  article  of 
food  the  state  cannot  question  its  possession  and  use. 

—  Sale  of  oplain. 

Cited  in  Ex  parte  Yung  Jon,  28  Fed.  308,  holding  act  prohibiting  sale  or  giving 
away  of  opium  except  on  prescription  of  physician,  constitutional. 

—  Sale  of  boulea. 

Cited  in  People  v.  Cannon,  63  Hun,  306,  18  N.  Y.  Supp.  25,  10  N.  Y.  Crim.  Rep. 
160,  holding  act  prohibiting  sale  of  soda  water  bottles  and  those  used  for  other 
beverages,  without  consent  of  owners  or  purchase  therefrom  constitutional. 

—  Giving  of  prises  or  premiums. 

Cited  in  People  v.  Gillson,  100  N.  Y.  389,  4  A.  8.  R.  465,  17  N.  E.  343,  holding 
act  prohibiting  sale  of  any  article  of  feed  upon  inducement  of  delivery  of  prize 
or  premium,  void. 

—  Trading  stamps. 

Cited  in  Humes  v.  Little  Rock,  138  Fed.  929,  holding  ordinance  imposing  license 
tax  of  $50  per  week  on  occupation  of  selling  trading  stamps,  void;  State  v. 
Ramseyer,  73  N.  H.  31,  58  Atl.  958,  6  A.  ft  £.  Ann.  Cas.  445,  holding  sUtute 
designed  to  prohibit  use  of  trading  stamps  by  merdiants  void;  People  ex  rel. 
Appel  V.  Zimmerman,  102  App.  Div.  103,  92  N.  Y.  Supp.  497,  holding  act  requir- 
ing that  trading  stamps  be  redeemed  in  money  unconstitutional;  State  v.  Dalton, 
22  R.  I.  77,  84  A.  S.  R.  818,  48  L.RJL  775,  46  AtL  234,  holding  act  prohibiting 
the  selling,  giving  or  distribution  of  trading  stamps,  void. 

—  lAbor  laws  generally. 

Cited  in  Millett  v.  People,  117  111.  294,  67  A.  R.  869,  7  N.  E.  631,  holding  act 
preventing  persons  from  making  their  own  contracts  as  to  weighing  of  coal  at 
mines,  void;  Street  v.  Vamey  Electrical  Supply  Co.  160  Ind.  338,  98  A.  S.  R. 
325,  61  L.R.A.  154,  66  N.  E.  895,  holding  minimum  wage  law  for  unskilled  labor 
employed  upon  any  public  work  unconstitutional;  Com.  v.  Perry,  155  Mass.  117, 
31  A.  S.  R.  533,  14  LJLA.  325,  28  N.  £.  1126,  holding  sUtute  prohibiting  em- 
ployer imposing  fine  upon  employee  or  from  with-holding  his  wages  for  imper- 
fections in  work,  void;  Bronk  v.  Barckley,  13  App.  Div.  72,  43  N.  Y.  Supp.  400, 
holding  contract  for  employment  of  convicts  under  piece  price  system  not  nulli- 
fied by  new  Constitution;  People  v.  Ewer,  141  N.  Y.  129,  38  A.  S.  R.  788.  25 
L.R.A.  794,  36  N.  E.  4,  9  N.  Y.  Crim.  Rep.  1,  holding  child  labor  law  consti- 
tutional; People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  82  A,  S.  R.  605,  52  L.R.A. 
814,  59  N.  K  716,  holding  provision  of  labor  law  requiring  city  contractor  to 
pay  men  prevailing  rate  of  wages,  unconstitutional;  State  v.  Goodwill,  33  W.  Va. 
179,  25  A.  S.  R.  863,  6  L.R.A.  621,  10  S.  E.  285,  holding  act  prohibiting  persons 
engaged  in  mining  and  manufacturing  from  issuing  for  payment  of  labor  any 
order  or  paper  except  such  as  authorized  by  statute  void. 

—  "Eigbt  hour"  Uws. 

Cited  in  People  v.  Warren,  77  Hun,  120,  28  N.  Y.  Supp.  303,  9  N.  Y.  Crim. 
Rep.  189,  holding  act  forbidding  city  contractor  from  accepting  more  than  eigLt 
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hours  as  day's  work,  constitutional;  People  v.  Lochner,  177  N.  Y.  145,  101  A. 
S.  R.  773,  69  N.  E.  373,  holding  provision  of  labor  law  restricting  hours  of  labor 
in  bakeries^  constitutional;  People  ex  reL  Warren  v.  Beck,  10  Misc.  77,  30  N.  Y. 
Supp.  473  (dissenting  opinion),  on  constitutionality  of  act  prohibiting  city  con- 
tractor to  employ  men  for  more  than  eight  hours  per  day;  People  ex  reL  Cossey 
V.  Grout,  179  N.  Y.  417,  72  N.  E.  464,  1  A.  ft  E.  Ann.  Gas.  39  (dissenting  opinion), 
on  constitutionality  of  eight  hour  law. 

—  Regulation  of  tenement  houses. 

Cited  in  Health  Dcpt.  v.  Trinity  Church,  146  N.  Y.  32,  45  A.  S.  R.  579,  27 
L.R.A.  710,  39  N.  E.  833  (reversing  43  N.  Y.  St  Rep.  142,  17  N.  Y.  Supp.  510), 
holding  act  requiring  owners  of  tenement  houses  to  furnish  them  with  water 
valid. 

Distinguished  in  People  v.  Lightman,  65  App.  Div.  76,  72  N.  Y,  Supp.  511^ 
upholding  act  making  manufacture  of  soda  water  in  tenement  house  misdemeanor. 

—  Examination  and  license  laws  generally. 

Cited  in  People  v.  Beattie,  96  App.  Div.  383,  89  N.  Y.  Supp.  193,  holding  statute 
requiring  examination  and  licensing  of  horseshoers  unconstitutional  as  not  valid 
exercise  of  police  power;  People  ex  rel.  Nechamcus  v.  City  Prison,  144  N.  Y.  529, 
27  L.R.A.  718,  39  N.  £.  686,  holding  act  providing  for  examination  and  registra- 
tion of  "employing  or  master  plumbers,"  before  they  can  engage  in  business,  con- 
stitutional; Schnaier  ▼.  Navarre  Hotel  &  Importation  Co.  182  N.  Y.  83,  108  A. 
S.  R.  790,  70  L.R.A.  722,  74  N.  E.  561,  holding  act  requiring  each  member  of 
firm  engaged  in  business  of  employing  or  master  plumber  to  submit  to  exami- 
nation and  registration  invalid. 

—  License  of  vehicle. 

Cited  in  New  York  v.  Hexamer,  59  App.  Div.  4,  69  N.  Y.  Supp.  198,  holding 
municipality  unauthorized  to  entirely  prohibit  exercise  of  trade  or  occupation 
by  any  excessive  vehicle  license  or  fee. 

—  Contracts  In  restraint  of  trade. 

Cited  in  Re  Qrice,  79  Fed.  627,  holding  penal  act  prohibiting  combination  of 
two  persons  as  partners  or  corporators  in  ordinary  business  for  purpose  of  restrict* 
ing  competition,  invalid. 

—  Prohibition  against  private  hanking. 

Cited  in  SUte  ex  rel.  Goodsill  v.  Woodmansee,  1  N.  D.  246,  11  L.R.A.  420, 
46  N.  W.  970,  holding  act  prohibiting  all  persons  from  doing  banking  business 
except  corporations  organized  under  state  bank  act,  valid;  State  v.  Scougal,  8 
S.  D.  55,  44  A.  S.  R.  756,  15  L.R.A.  477,  51  N.  W.  858,  holding  prohibition  of  pri- 
vate  banking  violation  of  constitutional  rights  of  citizen. 

—  Charges  for  elevating  grain. 

Cited  in  Re  Annon,  50  Bwa,  413,  2  N.  Y.  Supp.  275,  holding  act  fixing  maximum 
charge  for  elevating,  receiving,  weighing  and  discharging  grain  by  floating  and 
stationary  elevators,  valid;  dissenting  opinion  in  People  v.  Budd,  117  N.  Y.  1, 
35  A.  S.  R.  460,  5  L.R.A.  559,  22  N.  E.  670,  7  N.  Y.  Crim.  Rep.  189  (affirming 
6  N.  Y.  Crim.  Rep.  57,  2  N.  Y.  Supp.  275),  (m  constitutionality  of  penal  act  fix- 
ing maximum  charge  for  elevating  grain. 

—  Sunday  laws. 

Cited  in  People  v.  Havnor,  149  N.  Y.  195,  52  A.  S.  R,  707,  31  L.R.A.  689,  4S 
N.  E.  541,  12  N.  Y.  Crim.  Rep.  25   (affirming  1  App.  Div.  459,  72  N.  Y.  S.  R. 
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584,  37  N.  T.  Supp.  314,  11  N.  Y.  Crinu  Rep.  Z5),  holding  act  prohibiting  buii- 
neM  of  barbering  on  Sunday,  valid. 

—  Prohibition  of  tlolcet  brolcemge  bnslneM. 

Cited  in  People  ex  rel.  Tyroler  t.  Warden,  167  N.  Y.  116,  68  A.  S.  R.  763,  43 
L.R.A.  264,  61  N.  E.  1006,  holding  aet  prohibiting  citizens  of  state  from  engag- 
ing in  ticket  brokerage  business,  invalid. 

—  Laws  against  lottery  business. 

Cited  in  Reilly  v.  Gray,  77  Hun,  402,  28  N.  Y.  Supp.  811,  holding  act  prohibit- 
ing sale  of  lottery  tickets  constitutionaL 

—  Acts  requiring  solvent  merchants  to  give  notice  of  sale  of  stock  in 

bulk. 
Cited  in  Wright  v.  Hart,  182  N.  Y.  330,  2  L.R.A.(N.a)  338,  76  N.  E.  404, 
8  A.  4  E.  Ann.  Cas.  263;  Block  v.  Schwartz,  27  UUh,  387,  101  A.  S.  R.  971,  65 
L.R.A.  308,  76  Pac  22,  1  A.  4(  E.  Ann.  Cas.  650, — holding  unconstitutional,  stat- 
ute prohibiting  solvent  merchants  from  disposing  of  their  stock  of  goods  ia 
bulk  without  giving  notice  to  creditors. 

—  Mechanics'  lien  laws. 

Cited  in  Jones  v.  Great  Southern  Fireproof  Hotel  Co.  86  Fed.  370,  holding  act 
giving  lien  to  subcontractor  not  invalid  as  restraint  upon  freedom  to  contract; 
Palmer  v.  Tingle,  66  Ohio  St.  423,  45  N.  E.  313,  holding  act  giving  lien  on  prop- 
erty of  owner  to  subcontractors,  laborers  and  those  who  furnish  machinery, 
material  or  tile  to  contractor,  void. 

—  Prohibition  of  use  of  flags  for  advertising. 

Cited  in  People  ex  rel.  McPike  v.  Van  De  Carr,  01  App.  Div.  20,  86  N.  Y.  Supp. 
644,  holding  act  which  prohibits  use  of  picture  or  representation  of  flag  in  con- 
nection with  advertisement  of  merchandise  or  trademark,  unconstitutionaL 

—  Acts  providing  for  vaccination  of  pupils. 

Cited  in  Viemeister  v.  White,  179  K.  Y.  235,  103  -x.  S.  R.  869,  70  L.R.A  796, 
72  N.  E.  07,  1  A.  4  E.  Ann.  Cas.  334,  holding  statute  excluding  unvaccinated 
persons  from  public  schools  constitutional. 

—  Rendering  business. 

Cited  in  People  v.  Rosenberg,  67  Hun,  52,  22  N.  Y.  Supp.  56,  holding  act  pro- 
hibiting fat  rendering  business  near  city  oonstitutional ;  New  York  Sanitary 
Utilization  Co.  v.  Health  Dept  61  App.  Div.  106,  70  N.  Y.  Supp.  610,  holding  act 
making  it  unlawful  to  continue  a  "rendering"  business  on  Barren  Island  near 
New  York  City,  unconstitutional;  New  York  Sanitary  Utilization  Co.  v.  Public 
Health  Dept  32  Misc.  677,  67  N.  Y.  Supp.  324,  holding  statute  prohibiting  treat- 
ment of  garbage  by  steam  in  one  portion  of  city  only,  unreasonable  discrimination. 

—  Civil  righu  acts. 

Cited  in  Re  Baldwin,  27  Fed.  187,  holding  act  unconsUtutional  in  so  far  as  it 
embraces  conspiracy  to  deprive  Chinese  residents  of  state  of  privileges  and  im- 
munities secured  to  them  by  existing  treaties;  People  v.  King,  110  N.  Y.  418,  6  A. 
S,  R.  389,  1  L.R.A.  293,  18  N.  E.  245,  upholding  act  prohibiting  keepers  of  places 
of  amusement  from  discriminating  as  to  patrons  on  account  of  color  or  race. 
What  constitutes  taking  of  property  vrithout  due  process  of  lavr. 

Cited  in  Mac  Mullen  v.  Middletown,  112  App.  Div.  81,  98  N.  Y.  Supp.  145; 
Kobbe  V.  New  Brighton,  20  Misc.  477,  45  N.  Y.  Supp.  777;  SadUer  v.  New  York, 
40  Misc.  78,  81  N.  Y.  Supp.  308, — holding  physical  taking  of  property  unnecessary 
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to  deprive  one  of  his  property  without  due  process  of  law;  Re  Fuller,  34  Misc. 
750,  70  N.  Y.  Supp.  1050,  holding  compulsory  contributions  by  citizens  through 
taxation  protected  by  constitutional  provision  requiring  due  process  of  law; 
People  ex  rel.  Lodes  v.  Health  Dept.  117  App.  Div.  866,  103  N.  Y.  Supp.  276, 
holding  that  board  of  health  cannot  revoke  license  of  milk  vender  without  notice 
and  hearing. 
Construction  of  net  restricting  property  rights  nnder  police  power. 

Cited  in  People  v.  Sommer,  55  Misc.  55,  106  N.  Y.  Supp.  100,  holding  that  stat- 
utes passed  in  exercise  of  police  power,  restricting  and  regulating  property  rights, 
or  pursuits  of  lawful  occupations  should  be  strictly  construed. 

62    AM.    REP.    41,    GILMAN    ▼.    HcARDIiE,    ••    N.   Y.    45 1»    2    N.    B. 
464. 

Creation  of  trusts  in  personalty. 

Cited  in  Green  v.  Tulane,  52  N.  J.  £q.  160,  2$  Atl.  0,  holding  that  one  may  make 
settlement  on  another  in  praesenti  reserving  life  estate  in  himself;  Dimon  v. 
Keery,  31  Misc.  231,  64  N.  Y.  Supp.  1001,  holding  that  indorsement  on  demand 
note,  by  payee,  that  ''at  my  death  the  above  note  becomes  null  and  void"  does  not 
create  trust  for  benefit  of  maker;  Re  Pullen,  52  Misc.  76,  102  N.  Y.  Supp.  435, 
holding  that  person  may  create  trust  during  his  life  to  provide  for  his  suitable 
burial;  Wadd  v.  Hazleton,  62  Hun,  602,  17  N.  Y.  Supp.  410,  holding  trust  not 
invalidated  by  fact  that  there  was  no  delivery  to  donee  of  bond  and  mortgage  in 
lifetime  of  voluntary  trustee;  Priester  y.  Hohloch,  70  App.  Div.  256,  75  N.  Y. 
Supp.  405,  holding  that  lease  reserving  rent  accruing  after  lessor's  death  to  his 
widow  gives  her  no  right  of  action  therefor;  Hoffman  v.  Union  Dime  Sav.  Inst. 
100  App.  Div.  24,  05  N.  Y.  Supp.  1045,  holding  delivery  of  money  or  its  equiva- 
lent in  lifetime  of  creator  of  trust  essential  to  creation  of  trust  in  fund  on  de- 
posit for  proper  burial;  Morris  v.  Wucher,  115  App.  Div.  278,  100  N.  Y.  Supp. 
S7S,  holding  representatives  of  testator  not  entitled  to  recover  money  paid  by 
testator  to  be  distributed  by  bailee  as  instructed. 

Cited  in  note  in  82  A.  S.  R.  513,  on  effect  of  writings  in  favor  of  ''trustee,"  but 
not  indicating  beneficiary  or  terms  of  trust. 
«- Validity  when  created  by  parol. 

Cited  in  Harris  Bkg.  Co.  v.  Miller,  100  Mo.  640,  1  L.R.A.(N.S.)  700,  80  S.  W. 
620,  holding  that  trust  in  fund  in  bank  may  be  established  by  parol;  Rosenburg 
▼.  Rosenburg,  40  Hun,  01;  Ditmars  v.  Smith,  3  App.  Div.  57,  38  N.  Y.  Supp. 
1036, — ^holding  formal  or  written  instrument  or  memorandiun  unnecessary  to 
create  trust  of  personalty;  Hirsh  v.  Auer,  70  Hun,  493,  29  N.  Y.  Supp.  917, 
holding  that  beneficiary  of  life  insurance  policy  may  impress  proceeds  of  policy 
with  trust  by  parol  agreement;  Warburton  v.  Camp,  23  Jones  &  S.  290;  Lang- 
worthy  V.  Crissey,  10  Misc.  450,  31  N.  Y.  Supp.  85, — holding  that  trust  of  per- 
sonalty may  be  created  by  parol;  Bray  v.  (^Rourke,  89  App.  Div.  400,  85  N.  Y. 
Supp.  907;  Re  Falls,  31  Misc.  658,  66  N.  Y.  Supp.  47;  Morris  v.  Hughes*  45  Misc. 
278,  92  N.  Y.  Supp.  288, — ^holding  that  trust  of  personalty  may  be  created  without 
writing,  and  that  delivery  of  property  passes  title;  Currier  v.  Studley,  159 
Mass.  17,  33  N.  E.  709  (dissenting  opinion),  on  validity  of  express  trust  in  person^ 
mlty  created  by  parol. 
—  Necessity  for  intention  to  create  trust. 

Cited  in  Glynn  v.  Seaman's  Bank,  9  N.  Y.  S.  R.  499,  holding  expressed  in^ 
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tention  to  create  trust  and  ascertained  beneficiary  necessary  to  create  trust  in 
personalty;  Wilcox  v.  Gilchrist,  85  Hun,  1,  32  N.  Y.  Supp.  608,  holding  tliat 
instrument  or  agreement  creating  trust  must  show  intention  to  create  and  bene- 
ficiary that  can  be  ascertained;  Loch  v.  Mayer,  50  Misc.  442,  100  N.  Y.  Supp. 
837,  holding  that  expression  of  purpose  of  donation  by  oral  and  written  declara- 
tions and  by  conduct,  impresses  on  funds  character  of  valid  trust  for  benefit  of 
definite  class  of  beneficiaries;  Hoffman  House  t.  Foote,  172  N.  T.  348,  65  N.  E. 
160,  holding  that  trust  relations  will  be  implied  when  such  was  intenti<m  of  par- 
ties and  nature  of  transaction  such  as  to  justify  or  require  it. 
'—Necessity  for  InunediAte  chani^e  of  title. 

Cited  in  Sullivan  v.  Sullivan,  161  N.  Y.  554,  56  N.  E.  116  (affirming  39  App. 
Div.  99,  56  N.  Y.  Supp.  693),  holding  immediate  change  of  title  necessary  to 
create  parol  trust  in  personalty;  Boon  v.  Castle,  61  Misc.  474,  116  N.  Y.  Supp. 
583,  holding  that  deed  executed  for  purpose  of  taking  place  of  will  is  void. 

Cited  in  note  ia  6  L.R.A.  515,  on  what  constitutes  a  gift  inter  vivos. 
Purpose  for  which  trusts  In  personalty  may  be  created. 

Cited  in  Cass  v.  Cass,  15  App.  Div.  235,  44  N.  Y.  Supp.  186,  holding  that  trusts 
as  to  personalty  may  be  created  for  any  purpose  not  forbidden  by  law. 
Trusts  In  personalty  within  statute  of  tmsts  and  uses. 

Cited  in  Re  Cooper,  6  Misc.  501,  27  N.  Y.  Supp.  425,  1  Power,  563;  ADen  v. 
Stevens,  22  Misc.  158,  49  N.  Y.  Supp.  431, — holding  trust  of  personal  property 
not  within  statute  of  uses  and  trusts;  Tobin  v.  Tobin,  ISO  Wis.  494,  121  K.  W. 
144;  Cruikshank  v.  Home  for  the  Friendless,  113  N.  Y.  337,  4  LJLA.  140,  21 
N.  E.  64, — ^holding  property  treated  as  personalty  not  within  statute  regulating 
trusU;  Re  Carpenter,  131  N.  Y.  86,  20  N.  E.  1005,  holding  that  trusts  of  pers(»- 
alty  may  be  created  without  writing,  for  any  lawful  purpose,  and  are  not  within 
Statute  of  Uses  and  Trusts. 


Validity  of  bequest  for 

Cited  in  Moran  v.  Moran,  104  Iowa,  216,  65  A.  8.  R.  443,  39  L.R.A.  204,  73 
N.  W.  617,  holding  that  bequest  to  pastor  of  specific  church  "that  masses  be  said 
for  me,"  creates  valid  trust;  Holland  v.  Smyth,  3  How.  Pr.  N.  S.  106,  holding 
testamentary  provision  for  masses  for  benefit  of  testator's  soul,  valid ;  Re  Backes, 
9  Misc.  504,  30  N.  Y.  Supp.  189,  1  Gibbons,  Sur.  Rep.  135,  holding  that  direction 
in  will  of  one  who  was  Roman  Catholic  that  her  executor  cause  masses  to  be  said 
for  herself  and  deceased  husband  out  of  proceeds  of  estate,  valid;  Johnston  v. 
Hughes,  112  App.  Div.  524,  98  N.  Y.  Supp.  525  (dissenting  opinion),  on  legality 
of  provision  in  will  for  masses  to  be  said  for  testator's  soul  after  death. 

Cited  in  notes  in  25  L.R.A.  361,  on  validity  of  bequest  for  masses;  14  L.RA. 
(N.S.)  97,  on  enforcement  of  general  bequest  for  masses;  14  L.R.A.(N.S.)  120, 
on  necessary  certainty  as  to  beneficiaries  of  bequest  for  charity  or  religion. 

Distinguished  in  Holland  v.  Alcock,  108  N.  Y.  312,  2  A.  S.  R.  420,  16  N.  E. 
306,  holding  provision  in  will  for  masses  to  be  said  for  testator's  soul  and  souls 
of  his  family  and  souls  of  all  others  who  may  be  in  purgatory,  invalid. 

5S  AM.  REP.   49,  PEOPIiB  ▼.  HEELER,  99  N.  T.   46S,   2  N.  E.   615. 
Fnn<!tion  of  legislature  and  courts. 

Cited  in  Weisberg  v.  Weisberg,  112  App.  Div.  231,  98  N.  Y.  Supp.  260,  holding 
legislature's  power  to  declare  law  and  courts'  power  to  declare  what  it  is;  Spitzer 
T.  Fulton,  33  Mise.  257,  68  N.  Y.  Supp.  660,  holding  whole  legislative  power  oon- 
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ferrcd  upon  Legislature,  limited  only  by  restrictions  of  State  and  Federal  Con- 
stitutions; Burke  t.  State,  64  Misc.  558,  119  N.  Y.  Supp.  1089,  to  point  that 
legislature  possesses  whole  legislative  power  of  state  except  as  it  is  limited  by  ex- 
press provisions  of  Federal  or  state  constitutions ;  State  ex  rel.  Lee  v.  Chaney,  23 
Okla.  788,  102  Pac.  133,  to  point  that  it  is  judicial  to  hear,  adjudge,  and  condemn; 
State  ex  lel.  Hovey  v.  Noble,  118  Ind.  350,  10  A.  S.  R.  143,  4  L.R.A.  101,  21  N. 
£.  244;  Ex  parte  Ginnochio,  30  Tex.  App.  584,  18  S.  W.  82,  holding  constitutional 
courts  invested  with  judicial  power  of  state  except  in  instances  where  powers  of 
judicial  nature  are  expressly  lodged  elsewhere;  Robertson  v.  State,  109  Ind.  79, 
10  N.  E.  582  (dissenting  opinions),  on  constitutional  powers  of  courts  and  l^t- 
lature  to  determine  contest  in  election  of  Lieutenant  Governor. 
Right  of  one  department  of  government  to  encroach  npon  another. 

Cited  in  Hovey  v.  State,  119  Ind.  395,  21  N.  E.  21,  holding  that  one  department 
•of  government  cannot  encroach  upon  power  of  another  unless  expressly  authorized, 
or  unless  exercise  of  power  necessary  to  discharge  duties  expressly  committed  to 
it;  SUte  ex  rel.  Young  v.  Brill,  100  Minn.  499,  111  N.  W.  294,  10  A.  &  E.  Ann. 
'Cbb,  425,  holding  act  requiring  district  court  judges  to  appoint  members  of  county 
board  of  oontrol  unconstitutional;  State  ex  rel.  Atty.  Gen  v.  Hawkins,  44  Ohio 
St.  98,  5  N.  E.  228  (dissenting  opinion),  on  power  of  governor  to  remove  police 
-commissioners. 

Cited  in  note  in  13  A.  8.  R.  139,  on  appointment  of  officers  as  executive  func- 
tion. 
Power  of  legislative  body  to  appoint  investigating  committees. 

Cited  in  Re  Bunkers,  1  Cal.  App.  61,  81  Pac.  748,  holding  that  legislative 
^oommittee  had  authority  to  examine  affairs  of  loan  companies  incorporated  under 
«tate  laws;  Hovey  v.  Foster,  118  Ind.  502,  21  N.  E.  39,  holding  that  legislature 
may  summon  witnesses  and  hear  testimony  for  purpose  of  obtaining  information 
for  framing  laws;  Spencer  v.  State,  110  App.  Div.  579,  97  N.  Y.  Supp.  154,  hold- 
ing that  legislature  may  authorize  Civil  Service  Commission  to  investigate  and 
report  alleged  violation  of  Civil  Service  Law ;  Thorp  v.  Adams,  19  N.  Y.  Civ.  Proc. 
Rep.  351,  11  N.  Y.  Supp.  479,  33  N.  Y.  S.  R.  798,  holding  that  senate  eonunittee 
may  exercise  powers  kindred  to  court  in  investigation  pursuant  to  resolution; 
lU  Davies,  168  N.  Y.  89,  56  L.R.A.  855,  61  N.  E.  118,  32  N.  Y.  Civ.  Proc.  Rep. 
163,  holding  that  legislature  may  authorize  taking  of  testimony  in  action  by 
atate  to  enforce  its  policy  as  political  community;  People  ex  rel.  Bender  v.  Milli- 
ken,  185  N.  Y.  35,  77  N.  E.  872,  holding  that  writ  if  prohibiticm  will  not  lie 
to  restrain  investigation  by  commission  against  public  officials. 

Distinguished  in  State  ex  rel.  Robertson  Realty  Co.  v.  Guilbert,  75  Ohio  St. 
1,  78  N.  E.  931,  holding  that  one  branch  of  legislature  has  no  power  to  select 
investigating  committee  for  general  legislative  purposes. 
^—  Congress. 

Cited  in  Interstate  Commerce  Commission  v.  Harriman,  157  Fed.  432,  holding 
that  Congress  may  investigate  matters  on  what  it  could  not  legislate  directly. 
^— Oonnty  convention. 

Cited  in  Brown  v.  Grafton  County,  69  N.  H.  130,  36  Atl.  874,  holding  that 
«ounty  convention  had  no  authority  to  make  investigation  with  view  of  discover- 
ing and  curing  defects  in  almshouse  law. 
Power  of  legislative  body  to  commit  witness  for  contempt. 

Cited  in  Re  Lawrence,  80  Fed.  99,  holding  that  state  senate  had  power  to  im- 


Digitized 


by  Google 


62  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1182 

pose  impriionment  for  contempt;  Re  Gunn,  50  Kan.  155,  19  L.R.A.  519,  32  Pac 
470,  holding  that  house  of  representatives  may  arrest  and  imprison  contuma- 
cious witnesses;  Lowe  v.  Summers,  69  Mo.  App.  637,  holding  that  general  assem- 
bly may  punish  obstinate  and  refusing  witness  before  one  of  its  committees;  Re 
Comrades,  112  Mo.  App.  21,  85  8.  W.  150,  holding  House  of  Delegates  empowered 
to  compel  production  of  papers  in  investigation  of  reported  evasions 
of  personal  tax;  People  ex  rel.  Sabold  v.  Webb,  23  N.  Y.  S.  R.  326, 
5  N.  Y.  Supp.  855,  holding  that  legislature  can  only  compel  witness  to  answer 
on  investigation  before  it,  where  purpose  legislative  or  for  acquisition  of  informa- 
tion in  regard  to  legislation;  People  v.  Sharp,  9  N.  Y.  S.  R.  155;  People  v.  Sharp, 
107  N.  Y.  427,  1  A.  S.  R.  851,  14  N.  K  319,  5  N.  Y.  Crim.  Rep.  569  (reversing 
45  Hun,  460,  5  N.  Y.  Crim.  Rep.  388), — holding  witness  who  refuses  to  appear 
and  testify  in  obedience  to  subpoena  of  l^slative  investigation  committee  guilty 
of  contempt;  People  ex  reL  Mac  Donald  v.  Leubischer,  34  App.  Div.  577,  54  K. 
Y.  Supp.  869,  28  N.  Y.  Civ.  Proe.  Rep.  265,  holding  that  commissioner  appointed 
by  court  of  foreign  state  has  no  power  to  commit  recalcitrant  witness  to  jail  in 
this  state;  People  ex  rel.  McDonald  v.  Leubisher,  23  Misc.  495,  51  N.  Y.  Supp. 
735,  27  N.  Y.  Civ.  Proe.  Rep.  296,  holding  that  notary  public,  appointed  by  foreign 
court  commissioner  to  take  testimony,  cannot  commit  witness  for  refusing  to 
answer  pertinent  questions;  Ex  parte  Dalton,  44  Ohio  St.  142,  58  A.  R.  800,  5 
N.  E.  136,  holding  that  legislative  committee  may  commit  clerk  of  court  to  jail 
upon  refusal  to  produce  poll-book;  Ex  parte  Barker,  74  S.  C.  466,  114  A.  S.  R. 
1011,  55  S.  £.  122,  7  A.  4  E.  Ann.  Cas.  874,  holding  that  legislative  committee 
appointed  to  investigate  affairs  of  state  dispensary  has  power  to  commit  wit- 
ness for  contempt  for  refusal  to  answer  proper  inquiry. 

Cited  in  note  in  1  L.R.A.  274,  on  testimony  given  in  course  of  l^islative  in- 
vestigation. 
Right  of  party  to  InTestigatlon  to  counsel. 

Cited  in  People  ex  rel.  Ellett  v.  Flood,  64  App.  Div.  209,  71  N.  Y.  Supp.  1067, 
holding  member  of  fire  department  entitled  to  counsel  in  removal  proceedings  be- 
fore board  of  fire  commissioners;  People  ex  rel.  Smith  v.  Phisterer,  66  App.  Div. 
52,  73  N.  Y.  Supp.  124,  holding  officer  ordered  to  appear  before  examining  board 
of  National  Guard  entitled  to  counsel 
When  witness  Is  In  contempt. 

Cited  in  Re  Me  Adam,  5  N.  Y.  Supp.  387,  holding  witness  in  contempt  who  fully 
withdraws  before  examination  closed. 
Constitutional  guaranty  of  right  to  trial  by  Jury. 

Cited  in  Re  Smith,  84  Hun,  465,  32  N.  Y.  Supp.  317,  holding  that  constitution 
guarantees  right  to  trial  by  jury  only  in  cases  in  which  it  has  heretofore  been 
used. 

5S  AM.  REP.  6S,  BRIGO  ▼.  HIIiTON,  99  N.  Y.  517,  S  N.  E.  51. 
Right  of  purchaser  to  retain  goods  and  rely  on  warranty. 

Cited  in  General  Fireproofing  Co.  v.  L.  Wallace  &  Son  Title  Guaranty  &  Sure- 
ty Co.  99  C.  C.  A.  204,  175  Fed.  650,  holding  that  owner  was  not  prevented  from 
litigating  quality  of  material  used  in  building  because  architects  gave  certificates 
recommending  payments;  Gilbert  Car  Mfg.  Co.  v.  Mann,  3  N.  Y.  S.  R.  301, 
holding  that  vendee  may  rely  upon  breach  of  express  warranty  without  offering 
to  rescind  sale  or  return  property;  Central  Bureau  of  Engraving  v.  J.  W.  Pratt 
Co.  60  Misc.  120,  111  N.  Y.  Supp.  561,  holding  that  one  employing  another  to 
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make  reproduction  of  picture  may  receive  and  accept  by  its  retention,  and  rely 
upon  right  to  damages  for  breach  of  express  warranty;  Bates  v.  Fish  Bros.  Wagon 
Co.  60  Ak).  Div.  38,  63  N.  Y.  Supp.  649,  holding  that  use  of  steam  heating 
plant  without  complaint,  after  knowledge  of  breach  of  warranty,  leaves  vendee 
to  his  remedy  for  damages  for  breach  of  warranty;  Lichtenstein  v.  Rabolinsky, 
75  App.  Div.  66,  77  N.  Y.  Supp.  792;  Lichtenstein  v.  Rabolinsky,  98  App.  Div. 
.  616,  90  N.  Y.  Supp.  247, — holding  that  vendee  may  rely  on  collateral  warranty 
and  if  goods  defective  may  retain  them  and  recover  for  breach. 

Cited  in  reference  note  in  16  A.  S.  R.  759,  oa  remedy  of  purchaser  of  goods  on 
breach  of  warranty. 

Cited  in  notes  in  1  L.R.A.  339,  on  recoupment  of  damages  for  breach  of  contract 
of  sale  with  warranty;  17  L.R.A.  177,  on  essentials  to  a  valid  sale  of  goods; 
27  L.R.A.(N.S.)  918,  920,  on  right  to  reject  goods  for  breach  of  warranty. 
—  l^nien  sold  with  warranty  of  quality. 

Cited  in  Halley  v.  Folsom,  1  N.  D.  326,  48  N.  W.  219;  Maxwell  v.  Lee,  34  Minn. 
611,  27  N.  W.  396;  Wood  v.  Carleton,  3  Silv.  Sup.  Ct.  609,  6  N.  Y.  Supp.  865,  26 
N.  Y.  S.  R.  172;  Hunt  v.  Van  Deusen,  42  Hun,  392,— holding  that  representations 
on  sale  of  chattels  constituting  warranty  of  quality  survives  acceptance;  Bush- 
man V.  Taylor,  2  Ind.  App.  12,  50  A.  8.  R.  228,  28  N.  E.  97;  Morse  v.  Moore, 
83  Me.  473,  23  A.  S.  R.  783,  13  L.RJ^.  224,  22  Atl.  362;  Bagley  &  S.  Co.  v.  Sara- 
nac  River  Pulp  and  Paper  Co.  41  N.  Y.  S.  R.  804,  16  N.  Y.  Supp.  657,— holding 
vendee  of  goods  sold  under  warranty  as  to  quality  may  retain  goods  and  rely  upon 
warranty;  Little  Rock  Grain  Co.  v.  Brubaker,  89  Mo.  App.  1,  holding  that  pur- 
chaser who  rejects  goods  because  of  inferior  quality  may  recover  back  contract 
price  paid  in  advance;  Atkins  Bros.  Co.  v.  Southern  Grain  Co.  119  Mo.  App. 
119,  95  8.  W.  949,  holding  that  buyer  may  accept  goods  purchased  under  im- 
plied warranty  as  to  soundness  and  rely  upon  warranty;  Mackintosh  v.  Hawley, 
13  N.  Y.  S.  R.  434,  holding  that  vendee  of  particular  grade  of  article  may  recover 
damages  for  delivery  of  different  grade  after  using  goods  delivered;  Lesser  v. 
Perkins,  20  N.  Y.  S.  R.  933,  4  N.  Y.  Supp.  53,  holding  that  vendee  of  iron  may 
stand  upon  guaranty  of  quality  and  refuse  to  accept  cargo  after  its  arrival  at 
port  of  destination;  Studer  v.  Bleistein,  115  N.  Y.  316,  6  L.R.A.  702,  22  N.  E. 
243,  holding  that  acceptance  by  vendee  of  goods  manufactured  under  executory 
contract  of  sale  after  full  opportunity  of  inspection  estops  him  from  objecting 
to  patent  defects  in  absence  of  warranty  of  quality  surviving  acceptance;  Fair- 
bank  Canning  Co.  v.  Metzger,  118  N.  Y.  260,  16  A.  S.  R.  753,  23  N.  E.  372  (re- 
versing 43  Hun.  71),  holding  that  right  to  recover  damages  for  breach  of  express 
warranty  as  to  quality  of  beef  sold  survives  acceptance. 

Cited  in  note  in  14  L.R.A.  493,  on  vendee's  remedies  with  respect  to  implied 
warranty  of  quality  in  executory  sale  by  description. 

Distinguishd  in  Wallace  v.  Blake,  18  N.  Y.  S.  R.  922,  2  N.  Y.  Supp.  403,  hold- 
ing that  vendee  cannot  retain  goods  and  recoup  damages  unless  there  be  warranty 
as  to  quality;  James  v.  Libby,  44  Misc.  210,  88  N.  Y.  Supp.  812,  holding  that  war- 
ranty of  quality  does  not  survive  acceptance  where  goods  manufactured  under 
executory  contract  of  sale,  and  full  opportunity  for  inspection  given ;  Dreyf uss  v. 
Foster,  3  N.  Y.  S.  R.  278,  holding  that  vendee  of  goods  delivered  under  agreement 
for  their  manufacture  cannot  counterclaim  for  damages,  because  not  in  accord- 
ance with  contract,  if  no  express  warranty  of  quality. 
—  When  sold  with  warranty  of  fitness  for  partlcniar  purpose. 

Cited  in  Cleveland  Linseed  Oil  Co.  y.  A.  F.  Buchanan  &  Sons,  67  C.  C.  A.  408, 
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120  Fed.  906,  holding  that  vendee  of  oil,  sold  under  implied  warranty  of  fitness 
for  particular  purpose,  may  retain  same  and  sue  for  damages  sustained  by  breach 
of  warranty;  Beeman  ▼.  Banta,  10  N.  Y.  S.  R.  325,  holding  that  vendee  may  re- 
tain property  made  and  sold  under  express  warranty  of  fitness  for  particular 
purpose,  and  sue  for  damages  sustained  by  breach. 
<«Wben  oontnioc  is  executory. 

Cited  in  Cooper  t.  Payne,  103  App.  Div.  118,  93  N.  Y.  Supp.  69,  holding  that 
Tendee  may  retain  property  and  sue  or  counterclaim  for  breach  of  express  war- 
ranty, where  contract  executory;  Sprout  ▼.  Newton,  48  Hun,  209,  holding  that 
fact  that  contract  of  sale  is  executory  does  not  deny  to  vendee  right  after  accept- 
ance to  make  express  warranty  available  in  support  of  claim  for  damages  for 
breach;  Soule  ▼.  Ratcliff,  34  Tex.  Civ.  App.  260,  76  S.  W.  583,  holding  that  ex- 
press warranty  may  exist  in  connection  with  executory  contract. 
fiarrival  of  express  warranty  on  sale  by  sample. 

Cited  in  Leitch  t.  Gillette-Herzog  Mfg.  Co.  64  Minn.  434,  67  N.  W.  352;  Smith 
V.  Foote,  $1  Hun,  128,  30  N.  Y.  Supp.  679;  New  York  Hydraulic  Press  Brick  Co. 
V.  Gunn,  43  Misc.  330,  87  N.  Y.  Supp.  168;  Kent  v.  Friedman,  101  N.  Y.  616, 
3  N.  £.  905, — holding  that  express  warranty  of  goods  sold  by  sample  survives 
acceptance;  Zabriskie  v.  Central  Vermont  R.  Co.  131  N.  Y.  72,  29  N.  E.  1006 
(affirming  36  N.  Y.  S.  R.  661,  13  N.  Y.  Supp.  735),  holding  warranty  that  coal 
should  correspond  with  sample  survives  acceptance;  Henry  Kupfer  &  Co.  v. 
Pellman,  67  Misc.  149,  121  N.  Y.  Supp.  1081,  holding  that  upon  sale  by  sample 
buyer  has  right  to  rescind  when  goods  do  not  conform  to  sample,  or  he  may  re- 
tain goods  and  counterclaim  for  damages;  Henry  v.  Talcott»  175  N.  Y.  385,  67 
N.  £.  617,  holding  that  vendee  of  goods  to  be  manufactured  and  sold  by  sample 
may  aooept  them  and  sue  for  damages  upon  warranty,  if  they  fall  below  quality 
of  sample;  Ideal  Wrench  Co.  v.  Garvin  Maeh.  Co.  65  App.  Div.  235,  72  N.  Y. 
Supp.  662,  holding  that  warranty  survives  acceptance  under  contract  to  manufac- 
ture wrenches  "equal  to  model;''  Staiger  v.  Rossiter,  116  App.  Div.  874,  102  N. 
Y.  Supp.  342,  holding  that  retention  of  goods,  sold  by  sample  after  acceptance 
does  not  bar  action  for  breach  of  warranty;  Mack  v.  Snell,  140  N.  Y.  193,  37 
A.  S.  R.  534,  35  N.  K  493  (dissenting  opinion),  on  right  of  owner  delivering 
materials  to  be  manufactured  according  to  sample  to  claim  nonperformance  after 
jkcceptance. 

Cited  in  note  in  70  L.R.A.  657,  on  what  constitutes  a  sale  by  samp^ 

Distinguished  in  Smith  v.  Coe,  55  App.  Div.  585,  67  N.  Y.  Supp.  350,  holding 
that  acceptance  of  goods  defeats  vendee's  right  to  rescind  where  no  sale  by  sample 
or  warranty  which  survived  acceptance;  Ideal  Wrench  Co.  v.  Garvin  Mach.  Co. 
^92  App.  Div.  187,  87  N.  Y.  Supp.  41,  holding  that  warranty  does  not  survive  ac- 
•oeptance  in  contract  to  manufacture  and  deliver  goods  "in  every  way  equal  to 
model." 
Warranty  from  sale  of  article  by  particular  description. 

Cited  in  Northwestern  Cordage  Co.  v.  Rice,  5  N.  D.  432,  57  A.  a  R.  563,  67 
N.  W.  296,  holding  that  sale  of  article  by  particular  description  constitutes  war- 
ranty that  article  answers  that  description. 

Cited  in  notes  in  6  L.R.A.  374,  on  what  constitutes  an  express  warranty  on 
sale  of  goods;  22  L.R.A.  188,  in  implied  warranty  of  fitness  of  property  bought 
for  special  purpose  in  case  of  executed  or  executory  contract;  25  L.R.A.(N.S.) 
162,  as  to  whether  words  constituting  basis  of  implied  warranty  of  quality  may 
lM  considered  an  express  warranty. 
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Effect  of  acceptance  of  Job  in  ignorance  of  latent  defects. 

Cited  in  United  States  v.  Walsh,  52  C.  C.  A.  419,  116  Fed.  697,  holding  that 
acceptance  of  contractor's  work  on  government  dock  in  ignorance  of  latent  de- 
lects does  not  conclude  government. 
Right  of  lessee  to  affirm  lease  and  sne  for  damages. 

Cited  in  Pryor  v.  Foster,  17  N.  Y.  S.  R.  472,  1  N.  Y.  Supp.  774,  holding  that 
lessee  may  affirm  lease  procured  by  false  statements  and  sue  for  damages. 
Parol    evidence    to    supplement    incomplete    instrument. 

Cited  in  Kreuzberger  v.  Wingfield,  96  Cal.  251,  31  Pac.  109,  holding  parol  evi- 
dence admissible  to  vary  memorandum  which  is  only  intended  to  be  considered  in 
connection  with  previous  oral  negotiations;  Quttentag  v.  Whitney,  79  App.  Div. 
596,  80  N.  Y.  Supp.  435,  holding  oral  evidence  admissible  to  show  kind  of  work 
-orally  agreed  to  be  done  under  written  contract  silent  in  that  respect;  Perry  v. 
Bates,  115  App.  Div.  337,  100  N.  Y.  Supp.  881,  holding  that  terms  of  oral  con- 
tract may  be  shown  by  oral  evidence  which  supplements  or  apparently  contradicts 
letters  between  contracting  parties;  Studwell  v.  Bush  Co.  126  App.  Div.  818, 
111  N.  Y.  Supp.  293,  holding  parol  evidence  admissible  to  complete  written  con- 
tract; Behrman  v.  Linde,  47  Hun,  530,  holding  parol  evidence  admissible,  to 
explain  ambiguous  terms,  where  part  only  of  contract  has  been  put  in  writing; 
Akberg  v.  John  Kress  Brewing  Co.  65  Hun,  182,  19  N.  Y.  Supp.  956,  holding  that 
■agreement  outside  of  incomplete  written  contract  of  sale  may  be  shown  by  parol ; 
Beagle  v.  Harby,  73  Hun,  310,  26  N.  Y.  Supp.  375,  holding  parol  evidence  admissi- 
ble to  vary  or  contradict  instrument  executed  in  part  performance  only  of  entire 
oral  agreement;  Moores  v.  Glover,  37  N.  Y.  S.  R.  396,  13  N.  Y.  Supp.  565,  hold- 
ing parol  evidence  inadmissible  to  vary  written  contract  where  original,  entire, 
verbal  and  only  partly  reduced  to  writing  if  instrument  does  not  indicate  such  in- 
tention on  its  face;  Appleby  v.  Duke,  37  N.  Y.  S.  R.  446,  13  N.  Y.  Supp.  929, 
holding  parol  evidence  admissible  against  incomplete  written  agreement  between 
partners  as  to  matters  not  included  therein;  Naylor  v.  McSwegan,  2  Misc.  255, 
-21  N.  Y.  Supp.  930;  Lamson  Consol.  Store  Service  v.  Hartung,  46  N.  Y.  S.  R. 
191,  19  N.  Y.  Supp.  233, — holding  parol  evidence  inadmissible  to  add  to  complete 
written  contract;  Hurd  v.  Bovee,  4  Silv.  Sup.  Ct  186,  7  N.  Y.  Supp,  241,  26 
N.  Y.  S.  R.  834,  holding  parol  evidence  admissible  to  show  whole  contract,  where 
memorandum  failed  to  fix  price  or  time  of  delivery;  Coleman  v.  Rung,  10  Misc. 
456,  31  N.  Y.  Supp.  456,  holding  parol  evidence  inadmissible  to  vary  or  explain 
eomplete  written  agreement;  Leary  v.  Moore,  48  Misc.  551,  96  N.  Y.  Supp.  266, 
holding  that  writer  of  confirmatory  letters  or  memoranda  may  show  what  real 
terms  of  oral  agreement  for  purchase  of  lumber  were;  Louis  De  Jonge  &  Co.  y. 
Printz,  49  Misc.  12,  96  N.  Y.  Supp.  750,  holding  parol  evidence  admissible  to 
supplement  instrument  incompletely  expressing  intention  of  parties;  Hohenstein 
V.  Appollo  Incandescent  Gaslight  Co.  30  Misc.  832,  61  N.  Y.  Supp.  1138;  Dickers 
V.  Battershall,  84  Hun,  496,  32  N..Y.  Supp.  314;  Weeks  v.  Binns,  85  Hun,  70, 
32  N.  Y.  Supp.  644;  Wise  v.  Rosenblatt,  16  Daly,  496,  12  N.  Y.  Supp.  288,  34 
N,  Y.  S.  R.  1005;  Routledge  v.  Worthington,  119  N.  Y.  592,  23  N.  E.  1111  (re- 
versing 23  Jones  &  S.  565,  3  N.  Y.  Supp.  819) — ^holding  parol  evidence  admissible 
to  establish  original  contract  only  in  part  reduced  to  writing;  Newman  v.  Greeff, 
101  N.  Y.  663,  5  N.  E.  335,  holding  parol  evidence  admissible  to  show  ^ue 
-character  of  parties  defendant  in  reference  to  contract  embodied  in  letters  stat- 
ing particulars  of  verbal  orders;  Englehorn  v.  Reitlinger,  122  N.  Y.  76,  9  L.R.A. 
548,  25  N.  E.  297,  holding  parol  evidence  admissible  to  show  that  instrument 
Am.  Rep.  Vol.  XIX.— 75. 
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fued  upon  waa  executed  in  part  perfonnanoe  only  of  entire  oral  agreement;  Fer- 
gaaon  v.  Baker,  116  N.  Y.  257,  22  N.  £.  400  (affirming  5  N.  Y.  8.  R.  842),  hold- 
ing parol  proof  of  aettlement  and  promise  of  one  partner  to  pay  his  share  of 
eollections  admissible,  when  not  merged  in  agreement  of  dissolution;  Emmett  t. 
Penoyer,  161  N.  Y.  664,  46  N.  K  1039,  holding  parol  evidence  admissible  to  supply 
incomplete  term,  to  aid  in  interpretation  or  to  explain  what  is  obscure  and 
doubtfuL 

Cited  in  notes  in  6  L.RJL  44,  on  admissibility  of  parol  eridence  as  to  contracts 
partly  written  and  partly  parol;  12  L.RJL  696,  on  validity  of  oral  warranty  at 
tims  of  sale  by  written  contract;  13  L.R^  633,  on  admissibility  of  parol  evidence 
to  show  waiver. 
Power  of  oonrt  to  amend  verdict  after  term. 

Cited  in  Sabater  v.  Sabater,  7  App.  Div.  70,  39  N.  Y.  Supp.  968,  holding  thst 
court  cannot  insert  in  judgment  provision  granting  costs  where  referee  fails  to 
award  same;  Jacob  v.  Watkins,  10  App.  Div.  476,  42  N.  Y.  Supp.  6,  holding  that 
court  should  direct  jury  reporting  irregular  verdict  to  retire  and  make  up  proper 
one;  Duerr  v.  Consolidated  Gas  Co.  104  App.  Div.  465,  93  N.  Y.  Supp.  766,  hold- 
in  power  of  court  to  amend  verdict  in  substantial  particular  limited  to  term 
at  which  verdict  rendered;  Donahue  v.  Wippert,  7  Misc.  506,  28  N.  Y.  Supp.  495, 
holding  that  court  has  no  power  to  add  to  or  subtract  from  verdict  in  matter  of 
substance;  Rheinfeldt  v.  Dahlman,  19  Misc.  162,  43  N.  Y.  Supp.  281;  Com  Exch. 
Bank  v.  Blye,  119  N.  Y.  414,  23  N.  E.  805  (reversing  54  Hun,  312,  7  N.  Y.  Supp. 
434), — holding  that  irregular  judgment  may  be  waived  by  delay  in  moving  to 
vacate,  or  by  taking  appeal  therefrom;  Jones  v.  Reilly,  174  N.  Y.  07,  66  N.  S. 
649,  holding  that  any  objection  to  form  of  verdict  should  be  made  at  trial;  New 
York  State  Monitor  Milk  Pan  Co.  v.  Remington,  41  Hun,  218,  holding  vendee 
bound  by  acceptance  of  articles  by  inspector  contracted  to  be  manufactured  and 
delivered  subject  to  inspection  by  vendee;  Wallace  v.  Valentien,  10  Misc.  646, 
32  N.  Y.  Supp.  121,  holding  that  acceptance  waives  performance  of  condition 
precedent  by  vendor,  where  no  warranty  or  independent  collateral  agreement  of 
warranty;  Norwich  Light  Co.  v.  Ames,  122  App.  Div.  310,  106  N.  Y.  Supp.  1058, 
holding  that  vendee  of  insufficient  power  plant,  sold  under  express  warranty,  may 
keep  it  and  counterclaim  damages;  Isbell-Porter  Co.  v.  Heineman,  113  App.  Div. 
70,  98  N.  Y.  Supp.  1018,  holding  that  vendee  of  inefficient  machine,  sold  under 
express  warranty,  may  retain  it  and  off  set  his  damages;  McCarthy  v.  Ellen, 
107  App.  Div.  219,  94  N.  Y.  Supp.  1109,  holding  that  purchaser  of  horse  sold  with 
express  warranty  may  sue  upon  breach  without  returning  property;  Rubin  v. 
Sturtevant,  26  C.  C  A.  259,  61  U.  S.  App.  286,  80  Fed.  9,  holding  that  vendee 
may  accept  goods,  sold  under  executory  contract  of  sale,  upon  breach  of  express 
warranty  and  recover  upon  warranty. 

62  AM.  REP.  67,  SMITH  BRIDGB  CO.  T.  BOWMAN,  41  OHIO  ST.  Zl. 
Application  of  mechanics'  lien  law  to  railroad  property. 

Cited  in  Toledo,  D.  4  B.  R.  Co.  v.  Hamilton,  134  U.  S.  296,  33  L.  ed.  905,  10 
Sup.  Ct.  Rep.  546,  as  to  whether  mechanic's  lien  could  be  placed  upon  railroad. 

Cited  in  reference  notes  in  78  A.  D.  698,  on  liability  of  railroad  property  to 
mechanics'  lien;  1  A.  S.  R.  635,  on  estates  and  interests  affected  by  mechanics' 
liens;  1  A.  S.  R.  697,  as  to  what  mechanics'  lien  is  given  for;  9  A.  S.  R.  637,  as 
to  what  estate  mechanics'  lien  attaches  to. 

Disapproved  in  Huntley  Mfg.  Co.  v.  Michigan  C.  R.  Co.  76  111.  App.  387,  hold- 
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ing  that  general  mechanics'  lien  act  applies  to  railroad  property  which  can  be 
severed  from  road  without  preventing  its  business  as  carrier. 
Construction  of  statntes. 

Cited  in  Joseph  Speidel  Grocery  Co.  v.  Armstrong,  8  Ohio  C.  C.  489;  Ives  ▼. 
McNicoll,  12  Ohio  C.  C.  207  (affirming  3  Ohio  N.  P.  6,  4  Ohio  S.  &  C.  P.  Dec.  76,— 
holding  that  courts  will  not  distort  language  of  statute  in  order  to  give  it  oon- 
struction  consistent  with  its  own  ideas  of  justice. 

52  AM.  KBP.  71,  HOGG  T.  BBERMAN,  41  OHIO  ST.   81. 
Rights  of  riparian  proprietors. 

Cited  in  Lembeck  v.  Nye,  47  Ohio  St  336,  21  A.  S.  R.  828,  8  L.RJL  678,  24 
N.  £.  686,  holding  inland  non-navigable  lakes  subject  of  private  ownership; 
McDonald  y.  Lake  Simcoe  Ice  &  Cold  Storage  Co.  29  Ont  Rep.  247,  holding  that 
owner  of  water-lot  subject  to  rights  of  navigation  cannot  prevent  cutting  of 
channel  through  ice  formed  thereon  for  purpose  of  bringing  ice  cut  outside  to 
shore. 

Cited  in  reference  note  in  3  A.  S.  R.  63,  on  title  and  rights  of  riparian  proprie- 
tor. 

Cited  in  notes  in  19  A.  S.  R.  231,  on  rights  of  landowner  in  navigable  waters 
fronting  their  lands  and  in  the  lands  thereunder;  63  A.  S.  R.  298,  on  alienation 
of  land  covered  by  navigable  waters;  46  L.R.A.  269,  on  recognition  by  courts  of 
3  mile  limit  to  jurisdiction;  23  £.  R.  C.  190,  on  riparian  rights,  titles  and  boun- 
daries. 
Rights  of  fowling  on  navigable  waters. 

Cited  in  Sterling  v.  Jackson,  69  Mich.  488,  13  A.  S.  R.  405,  37  N.  W.  845  (dis- 
senting opinion),  on  right  of  fowling  upon  navigable  waters. 

Cited  in  notes  in  13  A.  S.  R.  417,  on  right  to  hunt  or  fish  on  land  of  another; 
60  L.R.A.  507,  on  exercising  right  to  fish  in  conflict  with  other  rights. 
Adverse  possession  against  cotenant. 

Cited  in  Payne  v.  Cooksey,  7  Ohio  N.  P.  90,  holding  thaj  statute  of  limitations 
does  not  run  in  favor  of  tenant  in  common  in  occupancy,  against  his  cotenant 
until  assertion  of  entire  ownership  by  some  overt  act  of  imequivocal  character. 

As  to  when  entry  is  an  ouster. 

Cited  in  Elder  v.  McClaskey,  17  C.  C.  A.  251,  37  U.  S.  App.  1,  70  Fed.  629, 
holding  entry  and  possession  under  general  warranty  deeds  in  fee  simple  with 
claim  of  exclusive  ownership  in  fee  ouster  of  all  persons  claiming  interest  at 
and  from  time  of  right  of  entry. 

52  AM.  RRP.  74,  R.  CO.  T.  STALBY,  41  OHIO  ST.  118. 
Proximate  cause  of  injury. 

Cited  in  Nickey  v.  Steuder,  164  Ind.  189,  73  N.  E.  117,  holding  original  negli- 
gence  not  proximate  cause  of  joint  result  of  responsible  intervening  agency  and 
such  negligence;  Selleck  v.  Lake  Shore  4(  M.  S.  R.  Co.  58  Mich.  305,  24  N.  W. 
774,  holding  illegal  obstruction  of  highway  by  freight  train  standing  across  it, 
not  proximate  cause  of  injury  to  driver  waiting  to  get  across  track  occasioned 
by  fright  of  horses  at  train;  Bajus  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  34  Hun,  153, 
holding  question  whether  catching  of  toe  in  tie  or  defect  in  engine  was  proxi- 
mate cause  of  injury  to  railroad  employee,  one  for  jury ;  McCandlesa  v.  Chicago  h 
N.  W.  R.  Co.  71  Wis.  41,  36  N.  W.  620,  holding  failure  of  railroad  company  to 
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restore  street  to  its  former  condition  not  proximate  cause  of  injury  to  pedestrian 
caused  by  frightened  team  running  into  him. 

Cited  in  reference  note  in  2  A.  S.  R.  608,  675,  on  what  n^ligenoe  eonstitutcs 
proximate  cause. 

Cited  in  notes  in  52  A.  R.  166»  on  necessity  that  negligence  be  proximate  cause 
of  injury  to  give  right  of  action  for  damages;  36  A.  S.  R.  816,  on  neceasary  con- 
nection between  defendant's  act  and  plaintiff's  injury;  36  A.  S.  R.  851,  on  fuiK- 
tions  of  court  and  jury  in  determination  of  proximate  and  remote  cause. 
lilablllty  of  wronc-doer. 

Cited  in  McNamara  t.  aintonville,  62  Wis.  207,  61  A.  R.  722,  22  N.  W.  472, 
holding  wrongdoer  liable  for  damages  actually  sustained  where  personal  in- 
juries result  proximately  from  negligence  or  other  tort. 

6S  A3I.  REP.   74,  BRILL  ▼.  SINGER  MFG.  CO.  41   OHIO  ST.   197. 
When  label  is  subject  of  trademark. 

Cited  in  Feder  t.  Brundo,  5  Ohio  K.  P.  275,  holding  label  merely  deacriptiye  of 
ingredients,  modcr  of  composition,  characteristics,  properties,  quality  or  nature  to 
which  it  is  attached,  not  subject  of  trademark. 

Cited  in  note  in  85  A.  S.  R.  116,  on  trademark  in  patents  and  copyrights. 
What  oonstltntes  Infringement  of  trademark. 

Cited  in  Brown  Bros.  Co.  v.  Bucher  4(  B.  Co.  6  Ohio  N.  P.  370,  holding  that 
resemblance  between  genuine  trademark  and  alleged  imitation  must  be  such  that 
purchasers  of  ordinary  intelligence  proceeding  with  ordinary  care  would  be  likelj 
to  be  deceived. 

Cited  in  note  in  17  L.R.A.(NJ3.)  450,  on  unfair  competition  in  sale  or  manu- 
facture of  article,  not  protected  by  ^tent,  identical  with  that  originated  by  com- 
petitor. 

Distinguished  in  Cigar  Makers'  International  Union  v.  Burkhardt,  6  Ohio  N. 
P.  344,  holding  any  imitation  which  may  or  can  produce  upon  mind  of  purchaser 
of  ordinary  caution  the  belief  that  imitating  label  is  that  of  trademark  owner, 
with  whose  goods  he  is  familiar,  infringement. 
Right  to  ezcloalTe  use  of  tradename  after  expiration  of  patent. 

Cited  in  Singer  Mfg.  Co.  y.  June  Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct.  Rep.  1002  (reversing  41  Fed.  208),  holding  that  one  using  name  "Sin- 
ger," by  which  machines  manufactured  under  it  are  known,  after  expiration  of 
patent,  must  indicate  that  machines  made  by  him  are  made  by  him  and  not  by 
owner  of  patent;  Dover  Stamping  Co.  v.  Fellows,  163  Mass.  101,  47  A.  S.  R 
448,  28  L.R.A.  448,  40  N.  £.  105,  holding  that  right  to  exclusive  use  of  trade- 
name ceases  with  expiration  of  patent;  Armington  v.  Palmer,  21  R.  I.  109,  79 
A.  S.  R.  786,  43  L.R.A.  05,  42  Atl.  308,  holding  that  although  one  may  make  and 
sell  unprotected  article  he  cannot  simulate  or  name  product  of  another  so  as  to 
trench  upon  latter's  rights  or  to  mislead  public. 

Cited  in  note  in  16  L.R.A.(N.S.)  550,  on  right  to  use  of  name  on  expiration  of' 
copyright  or  patent. 

6S  AM.  REP.  80,  HARKBR  ▼.  SMITH,  41   OHIO  ST.  SS6. 
Instrument  partly  contractual  and  partly  testamentary. 

See  Powers  t.  Scharling,  64  Kan.  339,  67  Pac.  820,  holding  that  writing  prop- 
erly drawn,  signed,  witnessed,  and  acknowledged  may  be  contract  in  part  and 
partly  testamentary. 
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52  AM.  REP.   84,  IRON  R.  CO.  v.  FINK,   41   OHIO  ST.  821. 
Remedy  of  subscriber  entitled  to  stock. 

Cited  in  ThompBon  v.  Hudgins,  116  Ala.  93,  22  So.  632,  holding  that  court  of 
equity  will  enforce  transfer  of  stock  on  books  of  corporation;  Second  Nat.  Bank 
V.  First  Nat.  Bank,  8  N.  D.  60,  76  N.  W.  604,  on  authority  of  court  of  equity 
to  entertain  action  to  enforce  transfer  of  corporate  stock  on  books  of  company; 
Keller  v.  Eureka  Brick  Mach.  Mfg.  Co.  43  Mo.  App.  84,  11  L.R.A.  472,  holding 
that  stockholder,  who  has  lost  certificate  of  stock  may  maintain  suit  in  equity 
to  compel  corporation  to  issue  new  certificate;  State  ex  rel.  Bross  v.  Carpenter, 

51  Ohio  St.  83,  46  A.  S.  R.  666,  37  N.  £.  261,  holding  suit  in  equity  to  enforce 
issue  and  delivery  proper  remedy  of  subscriber  entitled  to  stock. 

Cited  in  reference  notes  in  26  A.  S.  R.  668,  on  right  of  assignee  of  stock  to 
compel  transfer;  30  A«  S.  R.  668,  on  rights  of  holders  of  certificates  of  stock. 

Cited  in  note  in  136  A.  S.  R.  698,  on  specific  performance  of  contracts  for  sale 
of  corporate  stock. 

52  AM.  REP.  86,  LOESER  ▼.  HUMPHREY,  41   OHIO  ST.  878. 
Proximate  caase  of  Injury. 

Cited  in  reference  notes  in  10  A.  S.  R.  66,  as  to  whether  disease  of  person 
injured  or  killed  is  admissible  in  evidence  as  defense  or  to  mitigate  damages. 

Cited  in  notes  in  36  A.  S.  R.  846,  on  intervening  negligent  acts  between  origi- 
nal act  and  injury;   10  L.R.A.  (N.S.)    866,  oh  negligence  in  leaving  horse  un- 
hitched in  highway. 
Effect  of  mistakes  of  physician  on  liability  for  personal  injury. 

Cited  in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind.  380,  33  N.  E.  280,  to 
point  that  employment  in  good  faith  of  incompetent  physician,  by  plaintiff  in 
personal  injury  action,  is  aggravation  of  damages;  Elliott  v.  Kansas  City,  174 
Mo.  654,  74  S.  W.  617;  Heintz  v.  Caldwell,  16  Ohio  C.  C.  630,— holding  person 
injured  through  fault  of  another  bound  to  use  only  ordinary  care  in  choice  of 
physician;  Selleck  v.  Janesville,  100  Wis.  157,  69  A.  S.  R.  906,  41  I>.R.A.  563, 
75  N.  W.  975,  holding  that  mistakes  of  physician  employed  in  exercise  of  ordinary 
care  will  not  preclude  recovery  of  all  damages  sustained  from  personal  injuries. 

Cited  in  notes  in  52  A.  R.  162,  on  right  to  recover  for  negligent  injury  though 
surgeon  contributed  to  injury  by  mistake  in  treatment;  60  A.  R.  603,  on  liability 
of  one  causing  injury  for  increase  thereof  by  unskilful  or  negligent  treatment  by 
surgeon;  17  L.R.A.  34,  on  effect  of  concurrence  of  physician's  negligence  in  injury 
on  liability  of  defendant. 

52  AM.  REP.   90,  BRONSON  v.  OBERLIN,   41   OHIO  ST.  476. 
Class  legislation. 

Cited  in  State  ex  rel.  Witter  v.  Forkner,  94  Iowa,  3,  28  L.R.A.  206,  62  N.  W. 
772,  holding  statute  permitting  certain  penalties  of  prohibitory  liquor  law  to  be 
suspended  in  any  city  or  town  upon  consent  of  certain  number  of  votes  valid. 

Cited  in  note  in  114  A.  S.  R.  302,  on  judicial  control  of  exercise  by  munici- 
pality of  power  to  regulate  dealing  in  intoxicating  liquors. 

Distinguished  in  Nye  v.  Ohio,  1  Ohio  C.  C.  355,  holding  act  to  prevent  gambling 
and  sale  of  intoxicating  liquors  at  place  therein  named,  unconstitutional. 
—  Classification  of  mnnicipal  corporations. 

Cited  in  Ex  parte  Owens,  148  Ala.  402,  121  A.  S.  R.  67,  8  L.R.A.(N.S.)  888, 
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42  So.  670,  holding  aet  daMifying  eoiuties,  for  purpoM  of  holding  election  to 
change  county  leat,  constitutional;  State  ex  reL  Warner  y.  Hoagland,  51  N.  J. 
L.  62,  16  AtL  166,  holding  that  population  may  he  made  hasia  of  elaaeificatioii 
of  municipal  bodies  and  their  police  powers;  Seifert  t.  Weidner,  12  Ohio  C.  C 
1,  holding  crematory  Uw  applying  to  all  cities  then  or  thereafter  of  second  grade 
of  second  class  constitutional;  SUte  ▼.  Pugh,  43  Ohio  St.  98,  1  N.  E.  439,  hold- 
ing plan  as  to  dassifleation  of  cities  as  incorporated  in  statutes  Talid;  State  cz 
reL  Richards  t.  CincinnaU,  62  Ohio  St  419,  27  L.RJL  737,  40  N.  E.  608,  holding 
act  authorising  cities  of  first  grade  of  first  class  to  annex  contiguous  muaid- 
palities  of  other  grades  and  classes  constitutional;'  Pittsburgh,  FL  W.  4  C.  B. 
Co.  T.  Martin,  63  Ohio  St  386,  41  N.  K  690,  holding  act  relating  to  oertain  dties 
of  fourth  grade  of  second  dass,  unconstitutional;  Costello  ▼.  Wyoming,  49  Ohio 
St  202,  30  N.  K  613,  holding  that  classification  of  Tillages  for  purpoae  of  cos- 
struction  of  sidewalks  must  be  reasonable  and  just 

Presunptlon  as  to  oonstltntloiuility  of  statute. 

Cited  in  Newton  t.  Toledo,  18  Ohio  C.  a  766,  holding  presumption  tiiat  legis- 
lature has  followed  behests  of  constitution  in  enactment  of  lawa. 
Meaning  of  terms  ''regnlate"  and  "prohibit" 

Cited  in  Re  Hauck,  70  Mich.  396,  38  N.  W.  269,  holding  object  of  aoi  to  pro- 
hibit sale  of  intoxicating  liquor  not  expressed  in  title  to  regulate  manufacture; 
Anderson  t.  Wdlington,  40  Kan.  173,  10  A.  a  R.  176,  2  LJLA.  110,  19  Pae.  719, 
holding  that  power  to  regulate  cannot  be  extended  to  prohibition. 

Cited  in  note  in  16  L.RJL(N.S.)  939,  on  constitutional  right  of  munidpalitiss 
and  local  authorities  to  prohibit  sale  of  intoxicating  liquors. 

62  AM.  RKP.  t4,  BANK  T.  BUTLER,  41  OHIO  ST.  6 It. 
litablUty  of  ooUeotIng  bank  as  Iwllee. 

Cited  in  First  Nat  Bank  y.  First  Nat  Bank,  116  Ala.  620,  22  So.  976,  holding 
bank  liable  for  ordinary  neglect,  in  keeping  and  preservation  of  transfers  of  land 
eertifleates  soit  to  it  for  collection,  until  redeemed  by  debtor;  May  t.  Jones,  88 
Qa.  308,  30  A.  S.  R.  164,  16  L.R^  637,  14  &  K  662,  holding  bank  not  liable  lor 
n^ligence  or  misconduct  of  notary  employed  by  it  to  protest  negotiable  pi^er; 
First  Nat  Bank  t.  German  Bank,  107  Iowa,  643,  70  A.  a  R.  216,  44  LJLA.  133, 
78  N.  W.  196,  holding  collecting  bank  only  bound  to  use  prudoMe  in  selection  of 
notary  to  make  protest 

Cited  in  refsrence  note  in  70  A.  S.  R.  220,  on  liability  for  n^gligenee  of  notary 
protesting  negotiable  paper. 

Cited  in  note  in  38  A.  S.  R.  776,  on  liability  of  bank  making  eolleetioas  for 
acts  of  notary. 

6t  AM.  RKP.  ft,  HIIiliARD  ▼.  NEW  YORK  A  O.  OAS  COAIi  CO.  41 

OHIO  8T.  662. 
Effect  of  deotmoUon  of  premises  on  tenancy. 

Cited  in  reference  note  in  2  A.  S.  R.  368,  on  termination  of  tenancy  by  prem- 
ises being  destroyed  or  rendered  unfit  for  use. 

Cited  in  notes  in  96  A.  D.  122,  on  tenant's  oorenants  to  repair;  38  A.  8.  R. 
482,  483,  on  duty  of  landlord  to  restore  destroyed  or  injured  building;  38  A  8. 
E.  484,  as  to  when  acts  of  third  parties  will  justify  tenant  in  abandoning  leased 
premises;  13  L.R.A.  168,  on  effect  of  sale  of  part  of  building. 
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Covenants  or  grtints  for  light  and  air. 

Cited  in  Keating  v.  Springer,  146  Dl.  481,  37  A.  S.  R.  175,  22  L.RJk.  544,  84 
K.  E.  805,  holding  that  right  to  have  light  and  air  enter  windows  of  building 
over  adjoining  lot  may  exist  by  express  grant  or  covenant. 

Cited  in  note  in  2  E.  R.  C.  574,  on  right  to  light  and  air  acquired  by  grant. 
Construction  of  adopted  statute. 

Cited  in  Gale  v.  Priddy,  66  Ohio  St.  400,  64  N.  E.  437,  holding  presumption 
that  settled  construction  of  adopted  foreign  statute  was  adopted  with  it. 

55  AM.  KBP.  lOS,  ENOLE  T.  80HN»  41  OHIO  ST.  6tl. 
Who  are  manufacturers. 

Cited  in  Re  Tecopa  Min.  4  Smelting  Co.  3  N.  B.  N.  Rep.  841,  110  Fed.  120, 
holding  ooiporation  which  leases  and  operates  mine  and  smelter  principally  en- 
gaged in  manufacturing;  State  v.  American  Sugar  Ref.  Co.  108  La.  628,  32  So. 
965,  holding  sugar  refiner,  a  manufacturer;  People  ex  rel  Schwarschild  &  S.  Co. 
V.  Roberts,  11  App.  Div.  449,  42  N.  Y.  Supp.  317,  holding  corporation  not  wholly 
engaged  in  manufacturing  in  this  state  where  large  part  of  business  of  slaughter- 
house and  packing  plant  was  sale  of  products  of  plant  in  another  state;  Com. 
▼.  United  States  Electric  Lighting  Co.  7  Pa.  Co.  Ct.  90;  Com.  t.  Northern  Elec- 
tric Light  &  P.  Co.  28  W.  N.  C.  620,  145  Pa.  105,  22  Atl.  839,—holding  corpora- 
tion engaged  in  production  of  electricity  and  selling  it  to  customer  not  a  manu- 
facturing corporation;  First  Nat.  Bank  v.  William  R.  Trigg  Co.  106  Va.  327, 

56  S.  K  158,  holding  company  which  manufactures  ships  and  their  fittings  a 
manufacturing  company. 

Cited  in  reference  note  In  60  A.  R.  287,  on  'Manufacturing^  within  statute. 
Cited  in  notes  in  62  A.  S.  R.  448;  14  L.R.A.  107, — on  who  is  manufacturer; 

64  L.RJL  87,  39,  40,  on  taxation  of  manufacturing  corporations;  64  LJtA.  62, 
on  taxation  of  printing  and  publishing  companies;  64  L.R.A.  52,  on  organization 
of  manufacturing  corporations;  64  T<.R.A.  64,  on  taxation  of  manufacturing  cor- 
porations engaged  in  purveying. 

Distinguished  in  Tippecanoe  v.  Boercher,  5  Ohio  C.  C.  6,  holding  one  who  buys 
and  slaughters  cattle,  and  divides  carcasses  into  roasts,  steaks,  eto.,  not  manu- 
facturer. 

65  AM.  RBP.  lis,  IiANGDON  t.  BAXTER  NAT.  BANK,  57  VT.  1. 

Notice  of  equities  In  negotiable  Instrument. 

Cited  in  note  in  29  L.R.A.(N.S.)  367,  on  what  circumstances  sufficient  to  put 
purchaser  of  negotiable  paper  on  inquiry. 

5S  AM.  RBP.  116,  MoGINNIS  T.  COOK,  67  VT.  S«« 
Contracts  within  statute  of  frauds. 

Cited  in  reference  notes  in  1  A.  S.  R.  469,  as  to  when  contracts  not  to  be  per- 
formed in  the  year  are  within  statute  of  frauds;  1  A.  8.  R.  623,  on  inapplica- 
bility of  statute  of  frauds  to  oral  agreement  to  let  public  hall  for  specified  num- 
ber  of  days  at  specified  price  per  day. 

Cited  in  notes  in  93  A.  D.  86,  on  what  contracts  are  within  statute  of  frauds 
because  not  to  be  performed  within  one  year;  102  A.  S.  R.  238,  on  agreement  to 
give  vendor  of  land  part  of  proceeds  within  statute  of  frauds;  8  L.R.A.(N.S.) 
1138,  on  agreement  of  vendee  of  realty  to  divide  proceeds  of  resale  with  vendor 
MM  affected  by  statute  of  frauds. 
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52  AM.  REP.   118,  BELLOWS  Y.  SOWLES,  57  VT.    ie4. 
What  oonsUtntes  special  promise  by  executor  to  answer  from  liis  own 
estate. 

Cited  in  ReynoldB-McGinness  Co.  y.  Green,  78  Vt.  28,  61  Atl.  556,  holding  dd>t 
contracted  by  executor  for  services  beneficial  to  estate  not  effect  of  estate  and 
not  within  statute  of  frauds  as  special  promise  of  executor  to  answer  damages 
out  of  his  own  estate. 

Cited  in  note  in  95  A.  D.  252,  as  to  what  promises  to  answer  for  third  person's 
debt  are  within  statute  of  frauds  and  what  are  not 

52  AM.  REP.   ISl,  STEVENS  y.  PILLSBURY,  57  VT.  205. 
Liquidated  damages  for  breach  of  contract. 

Cited  in  Borley  v.  McDonald,  69  Vt  309,  38  Atl.  60,  heading  sum  provided  for 
in  case  of  breach  of  contract  not  to  compete  liquidated  damages,  where  so  named 
and  reasonable  and  actual  damages  impossible  to  ascertain. 
Definition  of  ^'business**  as  used  In  contracts  in  restraint  of  trade. 

Distinguished  in  Parkhurst  v.  Brock,  72  Vt  355,  47  Atl.  1068,  holding  that 
"business"  as  used  in  contracts  not  to  engage  in  particular  business  denotes  ag- 
gregation of  acts  rather  than  isolated  act  or  two  performed  as  matter  of  special 
convenience  or  interest. 

52  AM.  REP.   129,  BAILEY  y.  TROY  *  B.  R.  CO.   57  VT.  252. 
Liability  of  employer  for  acts  of  contractor. 

Cit«l  in  Arthur  v.  Texas  A  P.  R,  Co.  71  C.  C.  A.  391,  139  Fed.  127,  holding 
employer  not  liable  for  negligence  of  contractor,  where  he  has  no  right  to  direct 
manner  in  which  business  shall  be  done;  St.  Louis,  I.  M.  4  S.  R.  Co.  v.  Yonley, 

53  Ark.  503,  9  L.R.A.  604,  14  S.  W.  800,  holding  that  railroad  cannot  escape 
liability  for  negligent  performance  of  acts  inherently  dangerous  by  delegating 
work  to  independent  contractor;  Wabash,  St.  L.  4  P.  R.  Co.  v,  Farver,  111  Ind. 
195,  60  A.  R.  696,  12  N.  E.  296,  holding  railroad  company  not  liable  for  injury 
to  traveler  on  highway,  through  fright  of  his  horse  from  negligently  operated 
portable  engine  of  independent  contractor;  Sanford  v.  Pawtucket  Street  R.  Co. 
19  R.  I.  537,  33  L.R.A.  564,  35  Atl.  67,  holding  street  railway  not  liable  for  in- 
jury to  traveler  on  public  highway  from  negligent  stretching  of  wire  across 
highway  by  independent  contractor,  although  its  charter  required  it  to  keep 
streets  in  safe  condition;  Benton  v.  Beattie,  63  Vt  186,  22  Atl.  422,  holding 
employer  not  liable  for  trespass  of  one  who  has  contracted  to  cut  and  haul 
lumber  if  he  had  no  knowledge  of  it  or  was  free  from  negligence;  Bibb  v.  Nor- 
folk t  W.  R.  Co.  87  Va.  711,  14  S.  £.  163,  holding  railroad  company  not  liable 
for  negligent  injuries  of  contractor's  servant  if  it  did  not  co-operate  in  act  which 
caused  injury;  Stevens  v.  United  Gas  &  Electric  Co.  73  N.  H.  159,  70  LtRJl. 
119,  60  Atl.  848  (dissenting  opinjon),  on  liability  of  employer  for  injuries  to 
servant  of  independent  contractor  from  defectively  insulated  wires;  Missouri,  K. 
A  O.  R.  Co.  V.  Ferguson,  21  Okla.  266.  96  Pac.  755,  holding  that  railroad  has 
right  to  show  that  wire  fence  in  which  horse  was  injured  was  at  time  being  con- 
structed by  independent  contractor;  Morris  v.  Tredo,  —  Vt.  — ,  26  L.R.A.(N.S.) 
33,  74  Atl.  387,  holding  owner  of  team  and  not  city  liable  for  negligence  of  driver 
in  handling  team  hired  out,  together  with  its  driver,  to  perform  work  on  publio 
streets;  Hirouz  v.  Baum,  W7  Wis.  197,  19  L.R.A.(N.S.)   332,  118  N.  W.  633,. 
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on  whether  son  who  was  operating  automobile  belonging  to  father,  under  in- 
structions from  third  person  from  whom  machine  was  purchased  imder  agree- 
ment to  give  such  instruction,  was  agent  of  father  or  of  independent  contractor. 

Cited  in  reference  notes  in  60  A.  R.  701,  on  liability  of  employer  for  act  of 
contractor  claimed  to  be  nuisance;  17  A.  S.  R.  932,  on  master's  liability  for  acts 
or  omissions  of  independent  contractor. 

Cited  in  notes  in  22  A.  S.  R.  463,  on  when  relation  of  master  and  servant  ex* 
ists;  76  A.  S.  R.  385,  on  nonliability  for  negligence  and  other  torts  of  independ- 
ent contractors;  76  A.  S.  R.  401,  on  employer's  liability  for  negligence  and  other 
torts  of  independent  contractor  where  work  causes  a  nuisance;  76  A.  S.  R.  414,. 
on  liability  for  negligence  of  independent  contractor  in  performing  railroad  work; 
9  L.RJI.  604,  on  railroad's  liability  for  independent  contractor's  negligence; 
65  L.R.A.  447,  on  distinction  between  independent  contractors  and  servants  or 
agents;  65  L.R.A.  623.  642,  on  nonliability  of  employer  for  torts  of  independent 
contractor;  65  L.R.A.  835,  840,  on  employer's  liability  for  injuries  caused  by  per- 
formance of  work  by  independent  contractor  which  is  dangerous  unless  certain  pre- 
cautions are  observed;  65  L.R.A.  455,  on  testing  character  of  contract  as  that  of 
an  independent  contractor  by  existence  or  absence  of  right  of  control  on  em- 
ployer's part. 

52  AM.  REP.   132,  HACKETT  v.  HEWITT,   57  VT.   442. 
Right  of  defendant  to  Judgment  non  obstante. 

Distinguished  in  Bradley  Fertilizer  Co.  v.  Caswell,  65  Vt.  231,  26  Atl.  956; 
Trow  V.  Thomas,  70  Vt.  580,  41  Atl.  652;  Davis  v.  Streeter,  75  Vt.  214,  54  Atl. 
185, — ^holding  that  judgment  non  obstante  will  not  be  entered  in  favor  of  de- 
fendant. 

52   AM.  REP.    1S4,   CURRIER  v.   CONTINENTAL  Jj.  INS.   CO.   57  VT, 

406. 
What  oonstltntes  insurable  interest  in  life. 

Cited  in  Life  Ins.  Clearing  Co.  v.  O'Neill,  64  L.R.A.  225,  45  C.  C.  A.  641,  106 
Fed.  800,  holding  that  mere  relation  of  father  and  son  is  not  sufficient  to  give 
adult  son  insurable  interest  in  father's  life;  Amick  v.  Butler,  111  Ind.  578,  60 
A.  R.  722,  12  N.  E.  618,  holding  that  creditor  has  insurable  interest  in  life  of 
debtor;  Hess  v.  Segenfelter,  127  Ky.  348,  128  A.  S.  R.  343,  14  L.RJl.(N.S.)  268, 
105  S.  W.  468,  holding  that  one  may  take  out  insurance  on  his  own  life  and  desig- 
nate whom  he  pleases  as  beneficiary;  Woods  v.  Woods  (Woods  ▼.  Riner)  130 
Ky.  162,  19  LJi.A.(N.S.)  233,  113  S.  W.  79,  holding  that  relationship  between 
parent  and  child  in  itself  sufficient  to  give  #either  insurable  interest  in  life  of 
other;  Murphy  v.  Red,  64  Miss.  614,  60  A.  R.  68,  1  So.  761,  holding  that  holder 
of  policy  of  insurance  on  his  own  life,  payable  to  himself  or  legal  representa- 
tives, may  assign  it  for  valuable  consideration;  Crosswell  v.  Connecticut  Indem- 
nity Asso.  51  S.  C.  103,  28  S.  £.  200,  holding  that  son  has  insurable  interest  in 
life  of  mother  from  relationship. 

Cited  in  reference  notes  in  52  A.  R.  245,  316;  56  A.  S.  R.  322, — on  assignment 
of  life  insurance  policy;  2  A.  S.  R.  574;  41  A.  S.  R.  885;  34  A.  S.  R.  472;  87  A. 
S.  R.  484, — on  insurable  interest  in  life  of  another;  24  A.  S.  R.  543,  on  creditor's 
right  to  take  and  hold  policy  on  life  of  debtor;  53  A.  R.  514;  36  A.  S.  R.  809, — 
on  insurable  interest;  44  A.  S.  R.  273,  on  necessity  for  consent  to  assignment  of 
life  policy  payable  to  representatives;  45  A.  S.  R.  413,  on  effect  of  paying  of  . 
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premiums  where  benefleUry  has  no  insurable  interest;  50  A.  S.  R.  694,  on  as- 
signment of  insurance  policy;  68  A.  S.  R.  821,  on  validity  of  policy  payable  to 
one  having  no  insurable  interest;  68  A.  S.  R.  820,  on  insurable  interest  in  life 
of  eopartner. 

Cited  in  notes  in  2  A.  S.  R.  575;  16  A.  S.  R.  906,  25  A.  S.  R.  123;  70  A.  &  R. 
660;  13  E.  R.  C.  398,— on  validity  of  insurance  taken  in  name  of  or  assigned  to 
one  having  no  interest  in  life  insured;  58  A.  R.  852,  855,  856,  as  to  what  con- 
stitutes insurable  interest  in  life  of  another;  47  A.  S.  R.  113,  on  necessity  for  in- 
surable interest  in  life  insured  for  one's  own  benefit. 

6S  AM.  RBP.  14t,  HOPE  T.  WIIiKINSON,  14  LEA,  SI. 
Sabrogation  of  legatee  to  rights  of  creditors. 

Cited  in  Smith  v.  Cairns,  92  Tex.  667,  51  S.  W.  498,  holding  legatees,  whose 
legacies  have  been  absorbed  in  payment  of  testator's  debts,  subrogated  to  rights 
of  creditors  and  may  subject  undevised  land  that  has  descended  to  heir;  Earle 
V.  Qoberly  65  W.  Va.  163,  64  S.  E.  628,  17  A.  ft  E.  Ann.  Cas.  479,  heading  that 
executor  who  uses  his  own  funds  to  pay  debts  is  entitled  to  be  subrogated  to 
rights  of  creditors. 

Cited  in  note  in  99  A.  S.  R.  492,  on  right  of  devisees  and  legatees  to  subroga- 
tion. 
Contribntion  as  between  devises. 

Cited  in  Overton  v.  Lea,  108  Tenn.  505,  68  S.  W.  250,  holding  that  bequest  to 
widow  takes  precedence  of  others  where  deficiency  of  funds  for  payment  of  credit- 
ors; Manlove  v.  Gaut,  2  Tenn.  Ch.  App.  410,  holding  that  contribution  as  between 
specific  devises  and  specific  bequests  must  be  pro  rata  where  deficiem^  of  funds 
of  estate  for  payment  of  debts. 

Cited  in  notes  in  8  A.  S.  R.  722,  on  abatement  of  legacies  in  case  of  deficiency 
of  assets;  25  R  R.  C.  781,  on  charge  of  debts  on  estate  descended. 

6S  AM.  REP.   164,  WHITE  ▼•  OONIjY,  14  LEA,  51. 
VnuLt  Is  proximate  cause. 

Cited  in  Davis  v.  Central  Vemumt  R.  Co.  66  Vt  290,  44  A.  a  R.  662,  29  AtL 
313,  holding  fire  and  not  delay  to  forward  grain  stored  in  elevator  proximate 
cause  of  its  destruction. 

Cited  in  reference  notes  in  52  A.  R.  12,  86,  on  necessity  that  act  be  proximate 
cause  of  injury  to  warrant  liability;  24  A.  S.  R.  507,  on  proximate  cause;  14  A 
a  R.  286,  432;  31  A.  S.  R.  21,— on  proximate  cause  of  injury;  30  A.  S.  R.  907, 
on  proximate  and  remote  cause  of  ihjury;  33  A.  a  R.  767,  on  proximate  and  re- 
mote cause  as  rule  in  negligence;  1  A.  a  R.  656,  on  reooverability  of  direct  and 
proximate  damages  only. 
Joint  liabiUtj  for  nuisance. 

Cited  in  Mansfield  v.  Bristor,  76  Ohio  St  270, 118  A.  S.  R.  852, 10  LJUL(N.a) 
806,  81  N.  E.  631,  7  A.  ft  E.  Ann.  Cas.  767,  holding  parties  using  sewer  empty- 
ing into  stream  and  thus  causing  nuisance  not  jointly  liable  where  no  comnMNi 
design  or  concert  of  action. 

Cited  in  note  in  36  A.  a  R.  843,  on  intervention  of  wilful  torts  between  wnmg' 
iwl  act  and  injury. 
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52  AM.  REP.  167,  STATE  t.  BffABTIN,  14  LEA,  61. 
liiabillty  of  assignee  of  lease  to  payments. 

Cited  in  McLean  v.  Caldwell,  107  Tenn.  138,  64  S.  W.  16,  holding  tbat  «s- 
signee  of  lease,  providing  for  annual  rents,  cannot  ayoid  payment  of  same  for 
whole  year,  where  he  holds  oyer,  by  abandonment  of  possession  and  assignment 
of  lease  before  expiration  of  year. 

Cited  in  reference  note  in  1  A.  S.  R.  83,  on  lessee's  power  to  relieye  himself  of 
covenants  of  lease. 

Cited  in  notes  in  10  A.  S.  R.  669,  on  the  liability  of  the  lessee  and  his  assignee; 
14  LJLA.  163,  on  sufficiency  of  facts  to  show  assignment  of  leasehold;  16  E.  R. 
C.  610,  on  liability  of  assignee  of  lease  to  lessor. 

61  AM.  REP.    166,  BROWN  T.  BROWN,    14  I4EA,   168. 
Adverse  possession  by  devisees. 

Cited  in  Franklin  v.  Franklin,  91  Tenn.  119,  18  S.  W.  61,  as  to  whether  suit 
quia  tunit,  brought  by  claimants  under  will  to  impound  and  preserve  estate 
pending  contest  of  probate  of  will,  operates  to  arrest  running  of  statute  of  limi- 
tations; Scott  V.  Wagstaff,  120  Tenn.  262,  107  S.  W.  976,  holding  that  petition 
in  county  court  to  revoke  probate  of  will  of  real  estate,  is  barred  after  ten  yeanf 
from  such  probate. 

Cited  in  note  in  88  A.  8.  R.  721,  on  devise  of  land  as  color  of  title. 
Effect  of  probate  of  will. 

Cited  in  Reeves  v.  Hager,  101  Tenn.  712,  60  S.  W.  760,  holding  probate  in  com- 
mon form  binding  on  all  parties  and  conclusive  of  testamentary  character  of  in- 
strument, capacity  of  testator,  due  execution,  and  as  to  all  questions  of  fraud; 
Grier  v.  Canada,  119  Tenn.  17,  107  S.  W.  970,  holding  certified  copy  of  probated 
will  prima  facie  evidence  of  its  validity,  and  that  heir  seeking  to  establish  his 
title  to  land  may  proceed  upon  it. 

Cited  in  notes  in  16  UELA.  492,  on  necessity  of  administration  in  devolution  of 
decedent's  personalty;  21  UK. A.  166,  on  validity  of  sales,  etc.,  by  personal  rep- 
resentative under  letters  subsequently  revoked  where  court  had  jurisdiction. 

61  AM.  REP.    178,  THEHiAN  ▼.  PORTER,    14  liEA,   622. 
Scope  of  police  power. 

Cited  in  Dunbar  v.  Augusta,  90  Ga.  390,  17  S.  E.  970,  holding  that  damaged 
grain  may  be  destroyed  by  city  officials  as  nuisance;  Henley  v.  State,  98  Tenn. 
665,  39  LJLA.  126,  41  S.  W.  362;  Knoxville  v.  Knoxville  Water  Co.  107  Tenn. 
647,  61  L.R.A.  888,  64  a  W.  1076;  Webster  v.  SUte,  110  Tenn.  491,  82  S.  W. 
179, — ^holding  police  power,  the  proper  exercise  of  which  is  essential  to  safety 
and  tranquility  of  every  well  ordered  community;  Morrison  v.  State,  116  Tenn. 
634,  95  S.  W.  494,  holding  police  power  vested  in  states  for  preservation  and 
promotion  of  public  order,  public  welfare,  and  public  safety. 

Cited  in  reference  notes  in  2  A.  S.  R.  310,  on  power  of  legislature  to  destroy 
property  in  abating  nuisance;  28  A.  S.  R.  198;  51  A.  S.  R.  89, — on  liability  of 
public  for  destruction  of  property  as  a  nuisance. 

Cited  in  notes  in  19  L.R.A.  198,  on  right  to  compensation  for  property  de- 
stroyed in  abating  public  nuisance;  36  L.R.A.  594«  on  question  of  nuisances  de- 
clared such  by  municipality  as  one  of  fact;  36  L.R»A.  600,  on  extent  of  munici- 
pal power  to  prevent  or  abate  nuisances;  36  L.R.A.  611,  on  powtr  of  municipally 
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to  define,  prevent,  and  abate  nuisance  as  no  infringement  of  constitutional  rigbts; 
38  L.R.A.  164,  on  extent  of  municipal  power  over  buildings  as  nuisances;  38 
LJtwA.  31C,  on  municipal  power  over  nuisances  relating  to  water-closets  and 
privies;  39  L.RJ^.  664,  on  municipal  power  over  buildings  and  fences  as  nui- 
sanoet  affecting  highways. 
Eaaentiala  to  Talldity  of  statute  baaed  upon  classification. 

Cited  in  Stratton  v.  Morris,  89  Tenn.  497,  12  L.R.A.  70,  16  S.  W.  87,  holding 
that  basis  of  classification  to  be  valid  must  be  natural  and  not  arbitrary. 

5S  AM.  REP.   177,  DAVIS  t.  0R088,   14  liBA,  687. 
Sufficiency  of  delivery  of  deed. 

Cited  in  Wilson  v.  Winters,  108  Tenn.  398,  67  a  W.  800,  holding  deed  inopera- 
tive for  want  of  delivery  and  acceptance,  where  signed  alone  by  husband  and 
left  in  his  possession  for  wife's  signature  until  husband's  death  and  then  executed 
and  delivered  by  wife. 

Cited  in  reference  notes  in  2  A.  S.  R.  73^  on  necessity  for  delivery  of  deed; 
5  A.  8.  R.  701,  on  delivery  of  deed  to  take  effeet  on  grantor's  death. 

Cited  in  notes  in  58.  A.  R.  289,  as  to  what  delivery  is  necessary  to  constitute 
valid  deed;  64  LJI.A.  908,  on  rights  of  third  persons  in  case  of  delivery  to  per* 
son  other  than  the  grantee. 

Kffect  of  registration  acu  on  mie  as  to  effectiveness  of  deeds. 

Cited  in  SUub  v.  Hampton,  117  Tenn.  706,  101  8.  W.  776,  holding  rule,  that 
deeds  are  effective  as  intended  where  description  is  erroneous  as  to  land  sur- 
veyed and  marked  out,  not  contrary  to  policy  of  registration  laws,  where  subse- 
quent purchaser  had  notice. 

Cited  in  note  in  53  A.  S.  R.  550,  on  recording  deed  as  delivery. 

ftS  AM.  REP.   181,  SEMPIiE  v.  VICKSBURG,   62  MISS.  6S. 
Tilabillty  of  city  for  damages. 

Cited  in  Mendel  v.  Wheeling,  28  W.  Va.  233,  57  A.  R.  664,  holding  city  which 
owns  its  waterworks  not  liable  for  loss  of  property  caused  by  supply  pipe  of 
water  taker  becoming  filled  with  mud. 

Cited  In  note  in  15  A.  8.  R.  848,  on  liability  of  municipal  corporation  for  main- 
taining a  nuisance. 
—  From  negligent  maintenance  of  sewer. 

Cited  in  Ft.  Wayne  v.  Coombs,  107  Ind.  75,  57  A.  R.  82,  7  N.  E.  743,  holding 
city  liable  to  citueen,  who  for  his  private  benefit  connects  his  premises  with  main 
newer,  for  injuries  resulting  from  negligent  construction  or  maintenance;  Hsrt 
v.  Neillsville,  125  Wis.  546,  1  L.R.A.(N.8.)  952,  104  N.  W.  699,  4  A.  &  £.  Ann. 
Cas.  1085,  holding  municipality  liable  for  damages  resulting  by  accumulated 
sewage  flowing  from  main  sewer  through  opening  into  private  drain  and  henee 
to  private  property. 

Cited  in  reference  note  in  1  A.  S.  R.  673,  on  municipal  liability  for  defective 
sewers. 

Cited  in  notes  in  108  A.  8.  R.  172,  on  municipal  liability  for  injuries  due  to 
defects  in  gutters,  drains,  and  sewers  j  61  L.R.A.  704,  on  municipal  liability  for 
negligence  as  to  drainage. 
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^2  AM.  REP.  18S,  liEINKAUF  v.  BRINKEnR,  62  MISS.  255. 
Admissibility  of  evidence  as  to  character. 

Cited  in  1  Wharton  Evidence,  3d  ed.  §  47,  on  inadmissibility  of  evidence  of 
character  in  civil  action. 

52   AM.  REP.    186,   MORNING  v.   ABIiES,    62   MISS.    262. 
Riffht  of  vendee  to  set  np  other  title. 

Cited  in  Jones  v.  Madison  County,  72  Miss.  777,  18  So.  87,  holding  that  vendee 
of  land  who  has  received  conveyance  and  paid  purchase  price  may  disclaim  title 
under  which  he  entered  and  set  up  any  other  against  his  vendor  and  others. 

Cited  in  reference  note  in  52  A.  R.  552,  on  right  to  eject  lawful  owner  of  prop- 
erty. 

52   AM.   REP.    188,  BUCKINGHABf  v.  ELIilOTT,    62   MISS.    286. 
liiablUty  for  injnry  by  spreading  of  noxious  vegetation. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Oakes,  94  Tex.  155,  86  A.  S.  R.  835,  52 
L.R.A.  293,  58  S.  W.  999,  holding  railroad  not  liable  for  injury  to  adjoining 
lands  from  spreading  of  Bermuda  grass  planted  on  its  right  of  way. 

Cited  in  reference  notes  in  86  A.  S.  R.  845,  on  right  to  use  one's  own  land; 
123  A.  S.  R.  574,  on  duty  and  liability  of  landowner  towards  adjoining  proprietor 
as  to  roots  of  trees  near  division  line. 

Cited  in  note  in  52  L.R.A.  295,  on  liability  of  owner  or  occupant  of  land  for 
spread  of  weeds  or  noxious  vegetation  to  adjoining  premises. 

52  AM.  REP.  180,  WHEELESS  v.  WILLIAMS,  62  MISS.  268. 
Interest  on  note  stipnlating  for  "interest  after  maturity." 

Cited  in  Little  Rock  Trust  Co.  v.  Martin,  57  Ark.  277,  21  S.  W.  468,  holding 
that  note  payable  on  certain  day  with  certain  rate  of  interest  after  maturi^ 
draws  interest  from  that  day  and  not  from  third  day  of  grace. 

52   AM.  REP.    181,   NEW  ORLEANS,   B.  R.   V.   &  M.  R.   CO.  ▼.  NOR- 
WOOD, 62  MISS.   565. 
Liability  of  master  for  acts  of  servant  not  nnder  its  control. 

Cited  in  Byrne  v.  Kansas  City,  Ft.  S.  A  M.  R.  Co.  24  L.R.A.  693,  9  C.  C.  A. 
666,  22  U.  S.  App.  220,  61  Fed.  605,  holding  railroad  not  responsible  for  neg- 
ligence of  its  crew  in  operation  of  engine  rented  to  and  under  control  of  an- 
other company;  Louisville,  N.  O.  &  T.  R,  Co.  v.  Conroy,  68  Miss.  562,  56  A.  R. 
835,  holding  engineer  servant  of  railroad  company,  though  running  train  for 
contractor;  Deseret  Irrig.  Co.  v.  Mclntyre,  16  Utah,  392,  52  Pac.  628,  holding 
one  selected  by  foreman  of  minei  to  take  place  temporarily  of  another  employee 
servant  of  company. 

Cited  in  notes  in  22  A.  S.  R.  460,  on  when  relation  of  master  and  servant 
exists;  76  A.  S.  R.  416,  on  liability  for  negligence  of  independent  contractor 
in  performing  railroad  work;  37  L.R.A.  39,  on  which  of  two  of  more  persons  is 
master  of  another  conceded  to  be  servant  of  one;  37  L.R.A.  78,  on  circumstances 
tending  to  show  which  employer  had  control  of  servant  in  charge  of  plant; 
37  L.R.A.  76,  on  position  as  master  of  servants  sent  to  work  in  charge  of 
plant. 

Distinguished  in  Scarborough  v.  Alabama  Midland  R.  Co.  94  Ala.  497,  10  So. 
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316,  holding  railroad  eompany  not  liabk  at  matter  for  injuries  to  paasenger  oa 
eonBtruction  train  under  control  of  contractor. 

DitapproTed  in  Powell  y.  Virginia  Constr.  Co.  88  Tenn.  692,  17  A.  8.  R. 
025,  13  8.  W.  691,  holding  master  not  liable  for  acta  of  aerrant  loaned  to  in- 
dependent  contractor. 

6S  AM.  RSP.  Its,  STOKE  T.  YAZOO  A  M.  VAIXEY  R.  CO.  62  MISS. 
607. 

Followed  without  special  discussion  in  Btooit  ▼.  Natchez  J.  ft  C  R.  Co.  62 
Miss.  640. 
Power  of  state  to  regulate  public  serrloe  corporations. 

ated  in  SUta  ex  rel.  Railroad  Comrs.  y.  LouiBville  ft  N.  R.  Co.  57  Fla.  526, 
49  So.  39,  holding  that  under  statute  railroad  commission  had  no  authority 
to  require  railroads  to  report  to  commission  all  wrecks  and  names  of  persons 
injured  therein;  Southern  R.  Co.  y.  Melton,  133  Oa.  277,  65  8.  E.  665  (dissent- 
ing opinion),  on  constitutionality  of  act  appointing  railroad  commission  with 
power  of  supenrision;  Louisville,  N.  O.  ft  T.  R.  Co.  y.  State,  66  Miss.  662,  14 
A.  S.  R.  599,  5  L.RJL  132,  2  Inters.  Com.  Rep.  615,  6  So.  203,  holding  act  of 
legislature  providing  separate  accommodations  for  white  and  colored  passengers 
on  roads  within  state  valid. 

Cited  in  note  in  2  L.RJL  195,  on  authority  of  railroad  commissioners. 

Distinguished  in  Mobile  ft  0.  R.  Co.  v.  Sessions,  28  Fed.  592,  holding  regula- 
tion of  interstate  oommerce  by  railroad  commission  of  state  unconstitutionaL 
^To  flz  rates  generally. 

Cited  in  Home  Teleph.  ft  Teleg.  Co.  y.  Los  Angeles,  155  Fed.  554,  holding  con- 
trol of  telephone  rates  by  municipality  exercise  of  police  power  of  state;  Sara- 
toga Springs  v.  Saratoga  Gas,  E.  L.  Heat  ft  P.  Co.  191  N.  Y.  123  (reversing  122 
App.  Div.  203,  107  N.  Y.  Supp.  341),  holding  that  power  to  fix  maximum  rates 
to  be  charged  by  gas  and  electric  light  companies  may  be  conferred  upon  com- 
mission ;  Budd  y.  New  York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
45,  12  Sup.  Ct  Rep.  468;  State  ex  rcL  Stoeser  v.  Brsss,  2  N.  D.  482,  52  N.  W. 
408, — holding  that  legislature  may  prescribe  maximum  rates  of  charges  for 
elevating  and  storing  grain  in  public  warehouses. 

Cited  in  notes  in  25  A.  S.  R.  889,  on  application  of  14th  Amendment  to  fix- 
ing of  rates  to  be  charged  for  services;  33  L.R.A.  183,  on  delegation  of  legis- 
lative power  to  fix  tolls,  rates,  or  prices;  18  LJK«A.(N.S.)  714,  on  power  of  legis- 
lature to  delegate  to  commissi<m  the  right  to  fix  rates  to  be  charged  by  a  pub- 
lic service  oorporation. 
«  Carrier's  ratee. 

Cited  in  MoWhorter  ▼.  Pensaeola  ft  A.  R.  Co.  24  FU.  417,  12  A.  S.  R.  220, 
2  L.R.A.  504,  5  So.  129,  holding  statute  conferring  on  commission  authority 
to  regulate  charges  of  railroads  for  transportation  not  delegation  of  power  for- 
bidden  l^  constitution;  Chicago,  B.  ft  Q.  R.  O).  v.  Jones,  149  111.  361,  41  A.  & 
R.  278,  24  L.RJL  141,  4  Inters.  Com.  Rep.  683,  37  N.  E.  247,  holding  that  legis^ 
lature  has  power  to  fix  reasonable  rates  for  carriage;  Pingree  v.  Michigan  C 
R.  Co.  118  Mich.  314,  53  L.RJL  274,  76  N.  W.  635,  holding  legislature  empowered, 
within  certain  limits,  to  regulate  transportation  rates  of  railroad  companies; 
Mississippi  Railroad  Commission  v.  Gulf  ft  S.  I.  R.  Co.  78  Miss.  750,  29  So. 
789,  holding  that  railroad  commission  may  supervise  tariffs  of  railroads  and  see 
that  their  charges  do  not  exceed  maximum  rates;  Gulf  ft  S.  I.  R.  Co.  v.  Adams, 
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90  M388.  559,  45  So.  91,  holding  grant  to  railroad  of  right  to  fix  rates,  within 
maximum  and  minimum  limits  inviolate;  Atty.  Gen.  ▼.  Boston  &  A.  R.  Ck).  160 
Mass.  62,  22  LJLA.  112,  35  N.  K  252  (dissenting  opinion),  on  power  of  statt 
to  fix  rates  arid  transportation  charges  of  railroads;  Pennsylvania  R.  Co.  y. 
Philadelphia  County,  16  Pa.  Dist.  R.  723,  to  point  that  one  limitation  to  which 
power  of  legislature  to  regulate  charges  on  railroads,  is  subject,  is  provision  of 
Federal  Constitution  against  impairing  obligation  of  contracts. 
«  Water  rates. 

Cited  in  Vicksburg  ▼.  Vicksburg  Waterworks  Co.  206  U.  S.  496,  61  L.  ed* 
1155,  27  Sup.  Ct.  Rep.  762,  holding  that  municipality  may  contract  with  cor* 
poration  fixing  minimum  rate  at  which  water  should  be  supplied  to  its  in- 
habitants for  limited  period;  Griffith  v.  Vicksburg  Waterworks  Co.  88  Miss. 
371,  40  So.  1011,  8  A.  ft  E.  Ann.  Cas.  1130,  holding  that  ordinance  fixing  maxi- 
mum rate  for  water  furnished  city  makes  rates  fixed  by  company  binding  on 
oonstuners. 

52  AM.  REP.  105,  VIOKSBURO  A  M.  B.  CO.  t.  McGOWAN,  6S  MISS. 
682. 

What  constltiites  contributory  negligence. 

Cited  in  Mobile  &  0.  R.  Co.  ▼.  Stroud,  64  Misa.  784,  2  So.  171,  holding  that  rail- 
road is  not  liable  for  injury  resulting  to  person  on  account  of  employees  seeing 
him,  when  he  is  in  place  he  has  no  right  to  be;  Yazoo  &  M.  Valley  R.  Co.  ▼. 
Humphrey,  83  Miss.  721,  36  So.  154,  holding  contributory  negligence  want  of 
ordinary  care  in  situation;  Johnson  ▼.  Yazoo  ft  M.  Valley  R.  Co.  94  Miss.  447, 
22  L.R.A.(N.S.)  312,  47  So.  785,  holding  that  passenger  was  not  as  matter  of 
law  guilty  of  contributory  negligence  because  he  was  riding  on  vestibuled  plat- 
form of  train. 

Cited  in  note  in  11  Ii.RJL  388,  on  contributory  negligence  as  bar  to  recovery 
for  injury  from  railway  train. 

^Presence  on  track. 

Cited  in  Louisville,  N.  0.  ft  T.  R.  Co.  t.  Thompson,  64  Miss.  584,  1  So.  840, 
holding  railroad  liable  for  injury  to  one  passing  through  opening,  in  standing 
train,  for  public  convenience,  if  by  use  of  reasonable  care  it  could  have  been 
avoided;  Alabama  ft  V.  R.  Co.  v.  Summers,  68  Miss.  566,  10  So.  63,  holding 
that  court  cannot  say  that  it  was  contributory  negligence  cm  part  of  trespasser 
to  foresee  and  guard  against  unlawful  act  of  railroad  in  making  flying  switch; 
Stevens  v.  Yazoo  ft  M.  Valley  R.  Co.  81  Miss.  195,  32  So.  311,  holding  railroad 
liable  for  injury  to  pedestrian  near  track  of  company  occasioned  by  excessive 
speed  of  train,  without  reference  to  whether  he  was  rightfully  there  or  not; 
Hopson  V.  Kansas  City,  M.  ft  B.  R.  Co.  87  Miss.  789,  40  So.  872,  holding  whether 
traveler  required  to  stop  and  listen  before  crossing  track  in  order  to  be  free 
from  contributory  negligence  question  for  jury;  Jackson  v.  Mobile  ft  O.  R.  Co. 
89  Miss.  32,  42  So.  236,  holding  driver  attempting  to  cross  track  without  stop- 
ping to  look  or  listen  guilty  of  contributory  negligence;  Illinois  C.  R.  Co.  v. 
Daniels,  —  Miss.  — ,  27  L.R.A.(N.S.)  128,  50  So.  721  (dissenting  opinion),  on 
duty  of  passenger  crossing  tracks  to  look  and  listen;  Troy  v.  Cape  Fear  ft  Y. 
Valley  R.  Co.  99  N.  C.  298,  6  A.  S.  R.  521,  6  8.  E.  77,  holding  that  walking  on 
track  does  not  of  itself  constitute  such  contributory  negligence  as  will  bar  re* 
eovery  for  injury  from  n^ligence  of  company. 
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Cited  in  refereDoe  note  in  3  A.  S.  R.  718,  on  wbo  are  trespassers  on  railroad 
premises. 

Cited  in  reference  note  in  72  A.  8.  R.  959,  on  contributory  negligence  in  cross- 
ing track. 
Contribntory  negligence  as  question  of  law. 

Cited  in  Bridges  v.  Jackson  Electric  R.  &  P.  Co.  86  Miss.  584,  38  So.  788,  4 
A.  ft  E.  Ann.  Cas.  662,  bolding  contributory  negligence  question  of  law  when 
facts  and  inferences  therefrom  not  disputed. 

Cited  in  reference  notes  in  1  A.  6.  R.  680,  as  to  when  contributory  negligence 
is  question  for  jury;  2  A.  S.  R.  546,  on  negligence  as  question  of  fact  for  jury. 
Presumption  of  negligence  from  Tlolatlon  of  speed  law. 

Cited  in  Grand  Trunk  R.  Co.  ▼.  Ives,  144  U.  8.  408,  36  L.  ed.  485,  12  Sup.  a. 
Rep.  679,  holding  that  negligence  may  be  inferred  from  running  of  train  at 
excessive  speed  within  limits  of  city;  Illinois  C.  R.  Co.  t.  Jordan,  63  Miss.  458, 
holding  railroad  liable  for  injury  done  whilst  running  more  than  six  miles  per 
hour  through  municipality,  even  though  that  section  was  uninhabited;  Collins 
V.  Illinois  C.  R.  Co.  77  Miss.  855,  27  So.  837,  holding  that  act  making  railroad 
liable  for  injuries  from  excessive  speed  of  train  within  municipalities  does  not 
prevent  it  setting  up  defense  of  contributory  negligence. 

Cited  in  reference  notes  in  1  A.  8.  R.  683,  on  nmning  train  at  unlawful  rate 
of  speed  as  evidence  ol  negligence;  4  A.  8.  R.  192,  as  to  whether  running  train 
at  unusual  rate  of  speed  is  negligence  towards  one  unlawfully  on  track;  40  A. 
8.  R.  817,  on  train's  high  rate  of  speed  as  negligence. 
Admissibility  of  agents*  declaratlona  In  actions  against  master. 

Cited  in  Memphis  &  V.  R.  Co.  v.  Cocke,  64  Miss.  713,  2  So.  495,  holding  evi- 
dence of  agent's  declarations  inccmipetent  to  establish  breach  of  contract  alleged 
to  have  been  made  by  agent;  Simms  v.  Forbes,  86  Miss.  412,  38  So.  546,  hold- 
ing statement  "by  agent  of  defendant  in  personal  injury  action,  in  interview  with 
plaintiff  after  accident,  that  he  blamed  himself  therefor,  to  which  plaintiff  re- 
plied that  somebody  was  certainly  to  blame,  hearsay. 

Cited  in  note  in  131  A.  S.  R.  320,  326,  on  declarations  and  acts  of  agents. 

«S   AM.  REP.   S09,  McGBHEB  ▼.   STATE,   6S   MISS.    77S. 
Effect  of  shooting  one  person  when  Intending  to  hit  another. 

Cited  in  Re  Maestretti,  30  Nev.  187,  93  Pac.  1004;  Re  Breen,  30  Nev.  164, 
17  L.R.A.(N.S.)  572,  93  Pac  997,--to  point  that  one  who  intending  to  kill  O. 
assails  W.  by  mistake  may  be  indicted  for  assault  with  intent  to  kill  W;  Wynn 
V.  State,  63  Miss.  260,  holding  one  who  intended  to  shoot  certain  person  and  be* 
lieved  he  was  shot  but  shoots  another,  guilty. 

Cited  in  reference  notes  in  31  A.  8.  R.  576,  on  unlawfully  firing  at  one  per- 
son and  hitting  another  as  assault  with  intent  to  kiU. 

Cited  in  note  in  63  L.RJL  660,  on  homicide  by  unlawful  act  aimed  at  another 
than  the  one  killed. 

52  AM.  REP.   211,  STATE  ▼.  PliANTS,  S5  W.  VA.   lit. 

Jurisdiction  of  states  over  river  separating  them. 

Cited  in  Re  Mattscm,  69  Fed.  535,  holding  that  states  of  Oregon  and  Washing- 
ton have  concurrent  jurisdiction  on  Columbia  river;  Meyler  v.  Wedding,  107 
Ky.  310,  92  A.  8.  R.  347,  53  6.  W.  809   (dissenting  opinion  in  107  Ky.  685,  60 
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3.  W.  20),  holding  that  jurisdiction  of  state  of  Kentucky  extends  to  low- water 
mark  on  Indiana  side;  Lemore  v.  Com.  127  Ky.  480,  105  S.  W.  930,  holding  that 
where  accused,  in  Kentucky,  went  on  boat  to  Missouri  side  of  river,  and  there 
bought  whisky  in  violation  of  laws  of  Kentucky,  courts  of  latter  state  have 
jurisdiction  of  offenses  State  ▼.  Nielsen,  51  Or.  588,  131  A.  S.  R.  765,  —  L.R.A. 
(N.S.)  — ,  95  Pac.  720,  16  A.  k  E.  Ann.  Cas.  1113,  to  point  that  conviction  in 
West  Virginia  for  selling  liquor  on  boat,  which  was  afloat  on  Ohio  river  above 
low  water  mark  on  Ohio  side,  in  violation  of  laws  of  West  Virginia,  is  valid; 
SUte  V.  Faudre,  54  W.  Va.  122,  102  A.  S.  R.  927,  63  L.R.A.  877,  46  S.  E.  269, 
1  A.  &  E.  Ann.  Cas.  104,  holding  that  state  of  Ohio  may  establish  ferries  on 
its  side  oi  river  and  fix  charges  for  ferriage  over  river  to  West  Virginia;  Point 
Pleasant  Bridge  Co.  v.  Point  Pleasant,  32  W.  Va.  328,  9  S.  E.  231,  holding  that 
territorial  jurisdiction  of  state  extends  to  low  water  mark  on  northwestern  side 
of  Ohio  river;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom.  Corp.  72  Wis.  62,  7 
A.  S.  R.  837,  38  N.  W.  529,  holding  that  concurrent  jurisdiction  of  courts  of 
respective  states  extends  to  whole  of  that  portion  of  river  dividing  than. 

Cited  in  reference  notes  in  32  A.  S.  R.  841,  on  jurisdiction  of  criminal  offense 
as  dependent  on  place  where  committed;  92  A.  S.  R.  360,  on  jurisdiction  of 
crime  committed  on  water  forming  boundary  between  states. 

Cited  in  notes  in  44  A.  S.  R.  84,  on  place  where  crime  on  boundary  river  is 
committed;    65   L.R.A.   956,   on   right  to  exercise   jurisdiction   over   boundary 
rivers;  5  K  R.  C.  975,  on  extent  of  territorial  sovereignty  over  ocean. 
Second  conunitment  after  discharge  open  defective  cominitnient. 

Cited  in  Re  Collins,  135  Mich.  91,  97  N.  W.  151,  holding  discharge  upon  de- 
fective commitment  upon  order  to  give  security  to  keep  peace  no  bar  to  second 
commitment  in  due  form. 

^2  AM.  REP.  217,  CHANCEY  T.  SMITH,  25  W.  VA.  404. 
Ouster  of  one  in  unlawful  possession  of  land. 

Cited  in  Feder  v.  Hager,  64  W.  Va.  452,  63  8.  E.  285,  holding  that  one  in 
unlawful  possession  of  land  may  be  ousted  by  owner  in  aotion  of  unlawful  entry 
And  detainer,  if  suit  is  brought  within  three  years. 

52  AM.  REP.  21t,  BEARD  T.  BEARD,  25  W.  VA.   486. 
Relief  from  mistake  of  law. 

ated  in  Hall  v.  Hall,  30  W.  Va.  779,  5  8.  B.  260,  holding  that  courts  cannot 
relieve  against  mistake  of  law. 
—  Right  to  recover  money  paid. 

Cited  in  Shriver  v.  Garrison,  30  W.  Va.  456,  4  S.  E.  660,  holding  that  executor 
or  administrator  cannot  recover  money  paid  to  infant's  guardian  through  mis- 
take of  law;  Simmons  v.  Looney,  41  W.  Va.  738,  24  S.  E.  677,  holding  one  who 
pays  money  in  ignorance  of  fact  he  is  under  legal  duty  to  ascertain,  and  has 
means  of  ascertaining,  cannot  recover  it  back. 

Cited  in  note  in  4  A.  S.  R.  608,  on  right  to  recover  back  money  paid  voluntarily 
•on  void  judgment  with  full  knowledge  of  facts  and  without  fraud. 
^I¥hen  injunction  will  lie  against  Judgment. 

Cited  in  Jarrett  v.  Goodnow,  39  W.  Va.  602,  32  L.R.A.  321,  20  S.  E.  576,  hold- 
ing that   injunction   will   lie   against   judgment,   where   judgment  creditor   in 
•olvent. 

Cited  in  notes  in  30  L.R.A.  797,  on  injunction  against  judgment  obtained  by 
Am.  Rep.  Vol.  XIX.— 76. 
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mistakfi  of  law;  31  Ii.R.A.  766,  on  injtuictioii  against  judgmenU  became  of  set- 

52  AM.  KEP.  Ill,  8CHWARZBACH  t.  OHIO  YAUUSY  PROTECTIVE 
UNION,  15  v.  VA«  6S2. 

Admissibility  of  decUrations   of   insured   tending   to  contradict  state- 
ments in  application. 

Cited  in  Mutual  L.  Ins.  Co.  ▼.  Selbj,  19  C.  C.  A.  331,  44  U.  S.  App.  282,  72 
Fed.  980,  holding  statements  made  to  third  party  by  one  applying  for  pension, 
as  to  his  physical  condition,  inadmissible  in  suit  on  life  insurance  policy;  Jen- 
kin  ▼.  Pacific  Mut  L.  Ins.  Co.  131  Cal.  121,  63  Pac  180,  holding  declaratioos 
of  deceased  as  to  oontemplated  suicide  incompetent  as  sgainst  beneficiary  of 
policy;  Supreme  Lodge,  K.  H.  ▼.  Wollschlager,  22  Colo.  213,  44  Pac  698,  hold- 
ing declarations  of  Sbsured  as  to  age  inadmissible  to  contradict  statements  in  sp- 
plication. 

Cited  in  reference  note  in  64  A.  8.  R.  722,  on  declarations  of  assured  ss  efi- 
denoe  against  beneficiary. 

Cited  in  note  in  11  L.RJL(N.S.)  93,  on  admissions  or  statements  by  sssored 
outside  of  application  as  eridence  against  beneficiary. 

Distinguished  in  Supreme  Conclave,  K.  D.  ▼.  CConnell,  107  Ga.  97,  32  &  E. 
946,  holding  declarations  of  holder  of  benefit  life  insurance  certificate  made  be- 
fore its  issuance  as  to  its  validity  admissible  sgainst  beneficiary. 
Construction  of  warranties  in  insurance  policies. 

Cited  in  Yoeh  v.  Home  Mut.  Ins.  Co.  Ill  Cal.  603,  34  L.R.A.  857,  44  Pac  189, 
holding  evidence  that  statements  in  application,  relied  on  to  defeat  action  upon 
policy  was  made  by  applicant  must  be  clear  and  show  that  applicant  knew  that 
they  were  to  form  part  of  policy,  where  policy  does  not  refer  to  application; 
Aufderheide  v.  German  American  Mut.  Life  Asso.  66  Mo.  App.  285,  holding  that 
warranty  as  to  other  insurance  extends  only  to  insurance  known  to  insured; 
Logan  y.  Provident  Sav.  Life  Assur.  Soc.  57  W.  Va.  384,  50  S.  E.  529,  holding 
that  doubtful  provision  in  life  insurance  policy  should  be  oonstrued  as  represen- 
tations and  not  as  warranties. 

Cited  in  reference  notes  in  25  A.  S.  R.  625,  on  effect  of  representations  in  ap- 
plication for  insurance;  80  A.  S.  R.  171,  on  representation  or  warranty  ia 
policy. 

Cited  in  notes  in  11  L.RJL(N.S.)  984,  as  to  when  statements  may  be  regarded 
as  representations  although  expressly  denominated  in  policy  as  warranties:  13 
E.  R.  C.  546,  on  distinction  between  representations  and  warranties  in  contracts 
of  insurance. 
Effect  on  policy  of  insertion  of  false  answer  In  application  by  agent. 

Cited  in  Sawyer  v.  Equitable  Acci.  Ins.  Co.  42  Fed.  30,  holding  policy  not 
forfeited  by  insertion  of  false  answer  in  application  without  insured's  knowl- 
edge; Continental  Ins.  Co.  ▼.  Pearce,  39  Kan.  396,  7  A.  8.  R.  657,  18  Pac  291, 
holding  company  estopped  from  denying  false  statonents  of  agent  in  appliear 
tion  unknown  to  insured;  Medley  v.  German  Alliance  Ins.  Co.  55  W.  Va.  342, 
47  S.  E.  101,  2  A.  &  E.  Ann.  Cas.  99,  holding  that  insertion  of  false  answers 
by  agent  in  application  for  life  insurance  will  not  forfeit  policy,  if  insured  sot 
responsible  therefor. 

Cited  in  notes  in  16  L.R.A.  36,  on  effect  of  agent's  perversion  of  information 
by  the  insured;  4  L.RJL(NJ3.)  606,  on  effect  ci  agent's  Insertion  in  applicatioD 
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of  false  answers  to  questions  correctly  answered  by  insured;   16  L.R.A.(N.S.) 
1240,  on  estoppel  because  of  fraud  or  mistake  of  agent  preparing  application 
to  avoid  policy  because  of  incorrect  answers  as  to  health  where  correct  answers 
were  given  by  applicant. 
Duty  of  assured  to  truthfully  answer  inquiries  of  insurer. 

Cited  in  McDermott  v.  Modern  Woodmen,  07  Mo.  App.  636,  71  S.  W.  833,  hold- 
ing that  applicant  for  life  insurance  must  truthfully  answer  specific  inquiries 
as  to  medical  attention  received  within  stated  period  of  time;  Wolpert  v.  Northern 
Assur.  Co.  44  W.  Va.  734,  29  S.  E.  1024,  holding  that  failure  of  insured  to  in- 
form agent  of  previous  insurance  does  not  forfeit  policy,  where  such  insurance 
was  void. 

Cited  in  notes  in  53  L.R.A.  201,  on  innocent  misrepresentations  as  to  health 
of  insured  when  he  has  an  undiscovered  disease;  16  L.R.A.(N.S.)  1221,  on  estop- 
pel to  claim  forfeiture  of  policy  because  of  previous  knowledge  of  facts  avoid- 
ing the  policy;  16  L.R.A.(N.S.)  1232,  on  estoppel  to  claim  forfeiture  of  policy, 
because  of  previous  knowledge  of  facts  affecting  health  of  insured. 
Admissibility  of  insurance  expert's  testimony  as  to  materiality  of  mis- 
represented fact. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Say.  Bank  k  T.  Co.  38  L.R.A. 
33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413,  holding  that  insurance  expert 
cannot  give  his  opinion  as  to  whether  undisclosed  or  misrepresented  fact  is  or 
is  not  material  to  risk. 
Acceptance  of  premiums  as  waiver  of  forfeiture. 

Cited  in  Finch  v.  Modem  Woodmen,  113  Mich.  646,  71  N.  W.  1104,  holding 
that  acceptance  of  premium  does  not  waive  right  to  forfeit  policy  when  in- 
surer not  aware  at  time  of  acceptance  of  false  statements  in  application;  Ball 
T.  Granite  State  Mut.  Aid  Asso.  64  N.  H.  291,  9  Atl.  103;  Milkman  v.  United 
Mut.  Ins.  Co.  20  R.  I.  10,  36  Atl.  1121 ;  Supreme  Lodge  Nat.  Reserve  Asso.  v. 
Turner,  19  Tez.  Civ.  App.  346,  47  S.  W.  44, — holding  that  acceptance  of  prem- 
iums or  assessments  after  knowledge  of  forfeiture  estops  insurer  from  assert- 
ing it;  Harvey  v.  Parkersburg  Ins.  Co.  37  W.  Va.  272,  16  S.  E.  580,  holding 
insurance  company  estopped  from  setting  up  failure  to  observe  condition  as  to 
keeping  account  books  in  safe  where  company  has  knowledge  and  agent  con- 
sents to  such  breach  of  condition;  Coles  v.  Jefferson  Ins.  Co.  41  W.  Va.  261, 
23  S.  £.  732,  holding  that  agent  may  consent  to  contemporary  insurance  on  prop- 
erty taken  through  him  at  time  in  another  company;  Woolpert  v.  Franklin 
Ins.  Co.  42  W.  Va.  647,  26  S.  E.  521,  holding  that  insurance  agent  may  waive 
stipulation  in  policy  against  additional  insurance. 

IQIfect  of  refusal  of  tender  of  assessment  on  duty*  to  tender  subsequent 
ones. 

Cited  in  Supreme  Lodge,  K.  H.  v.  Davis,  26  Colo.  252,  58  Pac.  595,  holding 
that  assured  lost  no  rights,  after  refusal  of  tender  of  assessment,  by  failing  to 
tender  subsequent  assessments. 
Necessity  for  proof  of  loss. 

Overruled  in  Rosenthal  Co.  v.  Scottish  Ins.  Co.  55  W.  Va.  238,  46  S.  E.  1021, 
holding  no  proof  of  loss  required  until  insured  is  warned  by  specification  that 
he  has  failed  in  eomplying  with  clause  requiring  it. 
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Proof  of  loss  as  evidence  of  amount  of  loss. 

Cited  in  Tucker  v.  Colonial  P.  Ins.  Co.  58  W.  Va.  30,  61  S.  E.  86,  holding  proof 
of  loss  not  evidence  of  amount  of  loss. 
Interpretation  of  evidence  withdrawn   from  Jurjr   upon   demurrer: 

Cited  in  Franklin  v,  Geho,  80  W.  Va.  27,  3  S.  E.  168;  Taylor  v.  Baltimore 
&  O.  R.  Co.  33  W.  Va,  39,  10  S.  E.  29;  Bennett  v.  Perkins,  47  W.  Va.  425,  35 
S.  E.  8, — ^holding  party  whose  evidence  is  withdrawn  from  jury  on  demurrer 
entitled  to  have  it  most  benignly  interpreted  by  court;  Flannegan  v.  Chesa- 
peake &  O.  R.  Co.  40  W.  Va.  436,  62  A.  S.  R.  896,  21  S.  E.  1028,  holding  that 
court  will  adopt  inference  most  favorable  to  plaintiff,  where  grave  doubt  as  to 
>vhich  of  two  inferences  should  be  deduced;  Johnson  v.  Baltimore  ft  O.  R.  Co. 
25  W.  Va.  570,  holding  that  party  who  moves  to  exclude  evidence  of  <9posite 
side,  occupies  position  of  demurrant  to  such  evidence;  Ketterman  v.  Dry  Fork 
R.  Co.  48  W.  Va.  606,  37  8.  E.  683,  holding  that  court  ought  to  exclude  evi- 
dence if  it  would  hold  plaintiff's  evidence  insufficient  for  verdict,  on  demurrer 
to  evidence. 
Nature  of  demurrer  after  openlnc  statement  of  case. 

Cited  in  DeiU  v.  Providence  Washington  Ins.  Co.  31  W.  Va.  851,  13  A.  S.  R 
909,  8  S.  E.  616,  holding  demurrer  after  plaintiff's  opening  statement  of  case 
analogous  to  moving  court  to  exclude  plaintiff's  evidence. 

52  AM.  RKP.  S85,  KYLB  t.  HARVEYS,  S5  W.  VA.  716. 

Validity  of  private  sales  by  trustees. 

Cited  in  Third  Nat  Bank  v.  Jackson,  166  Fed.  144,  holding  policy  of  law 
apraiiist  private  sales  by  trustees  in  administration  of  trust  estates;  Lande- 
man  v.  Wilson,  20  W.  Va.  702,  2  S.  £.  203,  holding  trust  deed  authorizing  trustee 
to  sell  property  at  private  sale  not  fraudulent  per  se;  Cohn  v.  Ward,  32  W. 
\sL.  34,  9  S.  E.  41,  holding  trust  deed  not  fraudulent  per  se  because  trustee 
uas  authorized  to  sell  store  goods  at  private  sale  for  short  time;  Baer  Sonn 
Grocer  Co.  v.  Williams,  43  W.  Va.  323,  27  S.  E.  345,  holding  that  trustee  has 
implied  right  to  sell  stock  of  merchandise  at  retail. 
Right  of  debtor  to  prefer  creditors. 

Cited  in  Bartles  v.  Dodd,  56  W.  Va.  383,  40  S.  E.  414,  holding  that  debtor  had 
right  to  prefer  one  creditor  to  all  others,  at  eoounon  law. 

5S   AM.    REP.    S42,   DISTTRICH   ▼.   NORTHAMPTON,    1S8   MASS.    14. 
Personal  rights  of  Infant  before  birtb. 

Cited  in  Yates  v.  Jones  Nat  Bank,  203  U.  8.  158,  51  L.  ed.  1002,  27  Sup.  Ct 
Rep.  638,  sustaining  decision  that  administrator  of  prematurely  bom  child  cannot 
maintain  suit  for  causing  it  to  be  bom  per  quod  it  died;  State  ex  rel.  Niece  v. 
Soale,  36  Ind.  App.  73,  74  N.  E.  1111,  holding  that  personal  rights  of  infant  do 
not  aUach  until  birth;  Allaire  v.  St.  Luke*s  HospiUI,  184  111.  359,  75  A.  &  B. 
176,  48  L.R.A.  225,  56  N.  E.  838  (affimiing  76  111.  App.  441),  holding  that  action 
does  not  lie  for  injuries  to  infant  before  birth;  Kirk  v.  Ifiddlebrook,  201  Mo. 
245,  100  S.  W.  450,  on  right  of  ehild  to  damages  flowing  from  negligoit  injuries 
received  while  about  to  be  bom ;  Prescott  v.  Robinson,  74  N.  H.  460,  124  A  S.  R. 
987,  17  L.R.A.(N.S.)  594,  69  Atl.  522,  on  righto  of  child  in  ventre  sa  mere  as  to 
Injuries  received  by  it,  which  render  its  existence  after  birth  painful;  German 
T.  Budlong,  23  R.  \.  169,  91  A.  S.  R.  629,  55  L.R.A.  118,  49  Atl.  704,  holding 
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that  next  of  kin  cannot  maintain  action  for  injuries  to  one  received  while  en 
ventre  Ba  mere  after  tatter's  death. 

Cited  in  reference  note  in  91  A.  S.  R.  636,  on  unborn  child  as  a  "person.** 
Cited  in  notes  in  92  A.  D.  777,  on  liability  for  natural  and  probable  consc* 
quences  of  tortious  acts;  70  A.  S.  R.  674,  on  actions  for  death  of  human  being; 
75  A.  S.  R.  180,  on  action  for  death  of  premature  child;  119  A.  8.  R.  953,  on 
actions  and  suits  by  or  against  child  en  ventre  sa  mere;  6  L.R.A.  173,  on  action 
for  damages  for  death  caused  by  negligence;  19  L.R.A.  226,  on  who  or  what  is  in- 
cluded in  the  term  "persons." 
lilabllity  of  township  for  defective  lilghwaj. 

Cited  in  note  in  13  L.R.A.(N.S.)  1275,  on  damages  against  township  for 
injury  by  defects  in  highway. 

5S   AM.  REP.   245,  MUTUAIi  Ii.  INS.  CO.  t.  AIiIiEN,'lS8  MASS.   24. 
Right  to  assign  fire  insurance  policy. 

Cited  in  Russell  v.  Grigsby,  94  C.  C.  A.  61,  168  Fed.  577,  holding  that  life 
insurance  policy  payable  to  insured's  executors,  administrators  or  assigns,  is 
assignable  cause  of  action,  if  not  forbidden  by  public  policy;  Merrill  v.  Colonial 
Mut.  F.  Ins.  Co.  169  Mass.  10,  61  A.  8.  R.  268,  47  N.  E.  439,  holding  fact  that 
assignee  of  fire  insurance  policy  did  not  have  insurable  interest  therein  im- 
material; Whiting  V.  Burkhardt,  178  Mass.  535,  86  A.  8.  R.  503,  52  L.RJI.  788, 
60  N.  E.  1,  holding  that  one  to  whom  insurance  policy  is  payable  as  "mortgagee, 
as  his  interest  may  appear,"  may  assign  to  assignee  of  mortgage  right  to  receive 
proceeds  of  policy  on  same  terms. 

Cited  in  note  in  52  A.  R.  143,  on  validity  of  assignment  of  insurance  policy. 
Assignability  of  life  insurance  policy. 

Cited  in  Colbum's  Appeal,  74  Conn.  463,  92  A.  8.  R.  231,  51  Atl.  139,  hold- 
ing that  assignment  of  policy  on  assured's  life  to  wife  followed  by  consent  of 
insurer  made  it  payable  to  her  or  in  case  of  her  death  to  her  estate;  National 
Trust  Co.  V.  Hughes,  14  Manitoba  L.  Rep.  41,  to  point  that  validity  of  assign- 
ment of  policy  will  depend  upon  capacity  of  assignor  to  make  it  under  laws  of 
state  of  domicil. 

Cited  in  notes  in  52  A.  R.  316;  9  L.R.A.  660,— on  assignability  of  life  in* 
suranoe  policy;  87  A.  8.  R.  496,  on  necessity  of  notice  to  and  assent  of  insurer 
to  assignment  of  life  insurance  policy;  3  L.R.A.(N.8.)  938,  on  validity  of  as- 
signment of  interest  in  life  insurance  policy  to  one  paying  premiums  where  as- 
signment is  first  contemplated  after  one  or  more  premiums  have  been  paid. 
^Necessity  for  insurable  interest  in  assignee. 

Cited  in  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A.  550,  65  C.  C.  A.  580,  132  Fed. 
444;  Union  Fraternal  League  v.  Walton,  109  6a.  1,  77  A.  8.  R.  350,  46  L.R.A. 
424,  84  8.  E.  317;  Nye  v.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  131,  36  N.  E. 
429;  Amick  v.  Butler,  111  Ind.  578,  60  A.  R.  722,  12  N.  E.  518;  Davis  v.  Brown, 
159  Ind.  644,  65  N.  E.  908;  Hays  v.  Lapeyre,  48  La.  Ann.  749,  35  L.R.A.  647, 
19  8o.  821;  Dixon  v.  National  L.  Ins.  Co.  168  Mass.  48,  46  N.  E.  430;  Murphy 
V.  Red,  64  Miss.  614,  60  A.  R.  68,  1  8o.  761;  Mechanics'  Nat.  Bank  v.  Coming, 
72  N.  H.  12,  101  A.  8.  R.  650,  55  Atl.  191;  8teinback  v.  Diepenbrock,  158  N. 
Y.  24,  70  A.  8.  R.  424,  44  L.R.A.  417,  52  N.  E.  662;  Brett  v.  Wamick,  44  Or. 
511,  102  A.  8.  R.  639,  75  Pac.  1061;  Crosswell  v.  Connecticut  Indemnity  Asso. 
51  8.  C.  103,  28  8.  E.  200, — holding  that  life  policy,  valid  in  its  inception,  may 
be  assigned  to  one  having  no  insurable  interest;  Matlock  v.  Bledsoe,  77  Ark. 
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60,  90  8.  W.  848,  holding  that  one  who  takes  out  policy  on  his  own  life,  payable 
to  his  administrator  or  assigns,  may  transfer  it  to  whomsoever  he  pleases; 
Fitcpatrick  t.  Hartford  Life  k  Annuity  Ins.  Co.  56  Conn.  116,  7  A.  8.  R.  288, 
13  AtU  673,  holding  poli^  of  life  insurance  without  restrictive  words,  assign- 
able as  chose  in  action  for  valuable  consideration,  where  not  cover  for  wages; 
Rylander  ▼.  Allen,  125  Oa.  206,  6  L.ILA.(N.S.)  128,  53  S.  E.  1032,  5  A.  4  E. 
Ann.  Cas.  855,  holding  that  one  has  right  to  assign  policy  of  insurance  on  his 
own  life  to  one  not  having  insurable  interest,  if  not  done  to  cover  wager  policy; 
Farmers'  k  T.  Bank  v.  Johnson,  118  Iowa,  282,  91  N.  W.  1074,  holding  that  as- 
signee need  not  have  beneficial  interest  in  life  of  assured  or  beneficiary;  Rittler 
T.  Smith,  70  Md.  261,  2  L.R.A.  844,  16  Atl.  890,  holding  that  assured  may  make 
valid  assignment  of  policy  on  his  life,  to  one  having  no  insurable  interest  therein; 
Brown  v.  Greenfield  Life  Asso.  172  Mass.  498,  53  N.  K  129,  holding  assignment 
of  policy  issued  to  one  having  insurable  interest  not  void  because  made  to  one 
who  has  no  such  interest;  King  v.  Cram,  185  Mass.  103,  69  N.  £.  1049,  holding 
insurable  interest  of  assignee  in  life  of  assured  not  necessary  to  validity  of 
assignment  of  policy,  in  absence  of  evidence  of  gambling  contract;  Maynard 
▼.  Life  Ins.  Co.  132  N.  C.  711,  44  8.  £.  405,  on  right  of  creditor  who  has  tsken 
out  valid  policy  on  debtor's  life  to  assign  it  to  party  having  no  interest;  Quinn 
▼•  Supreme  Council,  C.  K.  A.  99  Tenn.  80,  41  S.  W.  343,  on  right  of  person  who 
has  taken  out  valid  policy  on  his  own  life  to  afterwards  assign  it  to  party  having 
no  interest  in  that  life;  Cheeves  v.  Anders,  87  Tex.  287,  47  A.  S.  R.  107,  28 
S.  W.  274,  holding  that  one  having  interest  in  life  of  another  and  who  obtains 
policy  thereon  may  assign  same,  where  interest  ceases  before  death;  Bursinger 
V.  Bank  of  Watertown,  67  Wis.  75,  58  A.  R.  848,  30  N.  W.  290,  holding  that 
life  insurance  policy  obtained  in  good  faith  by  one  having  insurable  interest  in 
life  of  insured,  may  be  assigned  to  any  one  with  consent  of  company;  McPbil- 
lips  V.  London  Mut.  F.  Ins.  Co.  23  Ont.  App.  Rep.  524,  holding  that  interest  of 
insured  in  policy  on  chattels  may,  before  loss,  be  assigned  to  person  who  has  no 
interest  in  them  at  time  of  assignment. 

Cited  in  notes  in  2  A.  8.  R.  576;  16  A.  a  R.  907;  47  A.  8.  R.  114;  87  A  8. 
R.  507,  508,— on  assignment  of  life  insurance  policy  to  one  without  insurable 
interest;  25  L.RJL.  630,  on  payment  of  premiudis  as  test  of  validity  of  life  in- 
surance for  benefit  of  stranger;  6  L.R.A.(N.S.)  129,  on  validity  of  assignment 
of  life  insurance  policy  to  one  having  no  insurable  interest  where  the  assignment 
it  not  made  by  way  of  cover  for  wager  poli^;  128  A.  8.  R.  304,  on  life  insurance 
in  favor  of  persons  having  no  insurable  interest;  13  E.  R.  C.  397,  on  validity 
of  insurance  taken  by  one  on  his  life  and  made  to  run  to  or  assigned  to  one  who 
has  no  interest  in  the  former's  life. 

Disapproved  in  Price  v.  Supreme  liodge,  K.  H.  68  Tex.  361,  4  8.  W.  633,  hold- 
ing that  party  having  no  insurable  interest  in  life  of  another  cannot  receiiw 
policy  of  insurance  issued  upon  life  of  another  upon  agreement  to  keep  policy 
in  force. 
Persons  having  Inaiirable  interest  in  life  of  assured. 

Cited  in  Shea  v.  Massachusetts  Ben.  Asso.  160  Mass.  289,  39  A.  a  R.  475, 
35  N.  E.  855,  holding  that  relationship  of  daughter-in-law  to  insured  tended 
strongly  to  show  that  certificate  of  monbership  which  she  promised  to  assist 
in  keeping  in  force  was  not  wager  policy;  Crosswell  v.  Connecticut  Indemnitv 
Asso.  51  S.  C.  103,  28  8.  E.  200,  holding  that  son  has  insurable  interest  in  life 
of  mother,  from  mere  fact  of  relationship. 
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Cited  in  reference  note  in  62  A*  R.  135,  on  insurable  interest  in  life  of 
Telative. 

Cited  in  notes  in  52  A.  R.  137 ;  63  L.R.A.  817,  818,— on  wife's  right  to  insure 
life  of  her  husband;  58  A.  R.  855,  856,  as  to  what  constitutes  insurable  interest 
in  life  of  another, 
Nature  of  contract  of  life  insnmnce. 

Cited  in  Exchange  Bank  y.  Loh,  104  Ga.  446,  44  L.R.A.  372,  31  S.  E.  459, 
holding  contract  of  life  insurance  not  contract  of  indemnity. 
Relation  existing  between  insurer  and  assignee  of  policy. 

Cited  in  Bullman  y.  North  British  ft  M.  Ins.  Co.  159  Mass.  118,  34  N.  E.  169, 
liolding  new  relation  created  between  insurer  and  assignee,  just  as  if  original 
policy  were  surrendered  and  new  one  issued. 

•52  AM.  REP.   155,  SWAN  t.  HAMMOND,    188  MASS.   45. 

Reyocatlon  of  will  by  marriage. 

Cited  in  Flanagan  y.  Newman,  5  Colo.  App.  255,  38  Pac.  431,  holding  that  mar- 
riage  without  issue  revokes  will;  Coloord  v.  Conroy,  40  Fla.  97,  23  So.  561;  Ellis 
T.  Darden,  86  6a.  368,  11  L.RJL  51,  12  S.  K  652,— holding  that  marriage  of 
woman  revokes  will  made  by  her  in  which  no  provision  is  made  in  contemplation 
of  marriage;  Nutt  v.  Norton,  142  Mass.  242,  7  N.  E.  720,  holding  that  second 
marriage  of  testatrix  and  birth  of  issue  revokes  previous  will;  Com.  v.  Eelley, 
165  Mass.  175,  42  N.  E.  573,  holding  statute  on  revocation  of  wills  by  marriage 
not  retroactive;  Re  Teopfer,  12  N.  M.  372,  67  L.R.A.  315,  78  Pac  53,  holding 
that  marriage  of  testator  revokes  antenuptial  will;  Hoy  y.  Hoy,  93  Miss.  732, 
136  A.  6.  R.  548,  25  L.R.A.(N.8.)  182,  48  So.  903,  17  A.  ft  K  Ann.  Cas.  1137, 
holding  that  will  is  not  revoked  by  subsequent  marriage  of  testator  although 
statute  makes  widow  heir  of  testator;  Booth's  Will,  40  Or.  154,  66  Pac  710, 
holding  act  providing  that  subsequent  marriage  of  unmarried  woman  revokes 
^ill  not  repealed  by  married  woman's  act;  Francis  v.  Marsh,  54  W.  Va.  545, 
46  S.  E.  573,  1  A.  &  E.  Ann.  Cas.  665,  holding  will  by  man  revoked  by  subsequent 
marriage,  although  made  in  contemplation  of  marriage. 

Cited  in  reference  notes  in  54  A.  R.  359,  on  will  of  feme  sole  as  affected  by 
subsequent  marriage;  5  A.  S.  R.  177,  on  powers  of  married  woman  to  make 
will;  35  A.  S.  R.  442,  on  revocation  of  will  by  woman's  subsequent  marriage. 

Cited  in  notes  in  80  A.  D.  517;  28  A.  S.  R.  358,— on  marriage  of  woman  as 
implied  revocation  of  will;  7  L.ILA.  487,  on  marriage  as  revocation  of  antecedent 
will. 

Distinguished  in  Cohen  v.  Herbert,  205  Mo.  537,  120  A.  S.  R.  772,  ri  S.  W. 
S4,  holding  that  will  admitted  to  probate  and  recorded  will  not  be  revoked  in 
ejectment  against  devisees  because  of  subsequent  marriage  of  testatrix. 

Disapproved  in  Kelly  v.  Stevenson,  85  Minn.  247,  89  A.  S.  R.  545,  56  L.R.A. 
754,  88  N.  W.  739,  holding  will  of  woman  not  revoked  by  subsequent  marriage; 
Ward's  Will,  70  Wis.  251,  5  A.  S.  R.  174,  35  N.  W.  731,  holding  that  second 
marriage  of  itself  does  not  revoke  former  will  of  wife. 

Zl  AM.  REP.  258,  MATHER  t.  ABfBRICAN  £XP.  CO.   1S8  MASS.  55. 
Measure  of  damages  for  loss  of  property  having  no  market  value. 

Cited  in  Acme  Cycle  Co.  ▼.  Clarke,  167  Ind.  271,  61  N.  B.  561,  holding  measure 
of  damages  for  breach  of  contract  to  deliver  machinery  to  be  used  in  manufac« 
iuring  establishment  damages  reasonably  supposed  to  have  been  in  contempla^ 
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tion  of  parties  at  time  contract  made;  Beale  ▼.  Boeton,  166  Mass.  53,  43  N.  1L 
1029,  holding  market  value  of  lands  or  goods  not  universal  test  of  true  value; 
Wall  V.  natt,  169  Mass.  398,  48  N.  E.  270,  holding  measure  of  damages  for  loss, 
of  property  by  fire  from  locomotive  engine  real  value  at  time  of  fire  and  not 
its  market  value;  Weston  v.  Boston  &  M.  R.  Ck>.  190  Mass.  298,  112  A.  S.  fi. 
330,  4  L.R^(N.S.)  569,  76  N.  E.  1050,  5  A.  &  E.  Ann.  Gas.  825,  holding  measnre^ 
of  damages  for  loss  of  theatrical  property  by  carrier  ordinary  gross  earnings 
from  exhibitions  less  amount  of  expenses  saved;  G.  W.  Hunt  Co.  v.  Boston  Elev. 
R.  Co.  199  Mast.  220,  85  N.  E.  446,  holding  that  when  exact  thing  called  for 
by  contract  cannot  be  procured,  party  can  procure  at  expense  of  one  in  default 
what  reasonably  amounts  to  next  best  thing;  Austin  v.  Millspaugh,  90  Mise^ 
364,  122  A.  8.  R.  815,  43  So.  306,  holding  measure  of  damages  for  loss  of  guest's 
^*8£>>^S^  having  no  market  value,  its  monetary  value  to  him;  Davidson  Develop- 
ment Co.  V.  Southern  R.  '^k  147  N.  C.  503,  61  a  E.  381,  holding  that  measore^ 
of  damages  for  ielay  in  delivering  brick  by  carrier  is  limited  to  interest  on 
amount  invested  during  delay,  where  carrier  did  not  know  of  special  use  for 
which  they  were  intended. 

Cited  in  notes  in  8  LJEt.A.(NJ3.)  870,  on  measure  of  damages  for  loss  or 
destruction  of  manuscript,  legal  papers,  and  the  like;  5  K  R.  C.  525,  on  measure- 
of  damages  for  breach  of  carrier's  contract. 

61  AM.  REP.  S6t,  BARNSS  v.  CHICOPSB,  188  MASS.  •!. 

Duty  of  nmnlclpal  <»rponiUons  to  keep  hlgliway  safe. 

Cited  in  Davis  v.  Charlton,  140  Mass.  422,  5  N.  E.  473,  holding  that  court 
could  not  rule  that  pile  of  timber  near  travelled  path  did  not  render  road  de- 
fective; Learoyd  v.  Godfrey,  138  Mass.  316,  holding  that  jury  may  find  from 
absence  of  any  marks  defining  approach  to  premises  from  rest  of  space,  that 
any  exceptional  danger  outside  former  made  approach  itself  dangerous. 

Cited  in  note  in  20  LJIJL(NJ3.)  595,  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 
—  To  maintain  barriers. 

Cited  in  Hannibal  v.  Campbell,  30  C.  C.  A.  63,  67  U.  S.  App.  484,  86  Fed.  297^ 
holding  city  not  liable  for  failure  to  erect  barricades  to  protect  party  who  voluo- 
tariiy  passes  outside  of  traveled  path  and  falls  from  embankment  outside  of 
traveled  street;  Enders  v.  Chicago,  147  DL  App.  406,  holding  that  city  is  not 
bound  to  erect  railings  in  every  case  where  there  are  dangerous  places  upon  ita- 
streeU;  Hudson  v.  Marlborough,  164  Mass.  218,  28  N.  K  147,  holding  town  not 
required  to  put  up  railing  in  order  to  protect  travelers  at  place  twenty-five  feet 
from  street;  Scannal  v.  Cambridge,  163  Mats.  91,  39  N.  £.  790,  holding  city 
not  required  to  protect  traveler  from  falling  over  bteep  declivity  on  outside  of 
sidewalk  and  in  field  distance  of  seventeen  feet;  Harwood  v.  Oakham,  152  Mass. 
421,  25  N.  K  625,  holding  town  not  liable  for  personal  injuries  sustained  by 
traveler  on  highway  in  falling  from  bridge,  who  knowingly  passes  outside  of 
rail  to  assist  servant  who  has  fallen  into  streun;  Knowlton  v.  Pittsfield,  62  N. 
H.  535,  holding  want  of  railing  which  town  can  legally  maintain  defect,  if  it 
renders  highway  unsuitable  for  travel  thereon;  Hemdon  v.  Salt  Lake  City,  34 
Utah,  65,  131  A.  S.  R.  827,  95  Pac  646,  holding  that  city  is  not  necessarily 
liable  to  person  who  is  injured  by  departing  from  traveled  track. 

Cited  in  notes  in  68  A.  R.  626,  on  liability  of  municipality  for  absence  of 
railing  on  embankment  on  highway;  13  LJLA.(N.S.)  1239,  on  liability  of  town* 
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ships  for  accident  off  trayeled  part  of  highway;  20  L.R.A.(NJS.)  988,  oji  duty 
of  town  or  municipality  to  provide  barriers  to  protect  traveler  from  obstruc- 
tions outside  highway. 

51    AM.   RJBP.    2«1,    HANNVHiliE    CO.    T.    WORCESTBR,    1S8    MASS. 

89. 
Diversion  of  water. 

Cited  in  New  England  Cotton  Yam  Co.  t.  Laurel  Lake  Hills,  190  Mass.  48, 
76  N.  E.  231,  holding  that  riparian  mill  owner  may  withdraw  water  temporarily 
from  stream  if  he  return  it  properly  cooled,  without  unreasonable  detention  and 
in  substantial  undiminished  quantity; .  Stevens  t.  Randolph,  157  Mass.  345,  32 
K.  R  153,  holding  that  towns  diverting  water  of  stream  cannot  show  that 
certain  amount  of  water  taken  will  be  returned  after  use  by  percolation  to- 
river  and  become  available  for  mill  purposes. 
—  Rigbt  of  action  for  diversion  in  another  state. 

Cited  in  Banigan  v.  Worcester,  80  Fed.  392,  holding  that  owner  of  land  in 
adjoining  state  may  have,  as  appurtenant  to  such  land,  interest  in  land  or  water 
here,  which  may  be  protected  by  suit  in  courts  of  that  state;  De  Roux  v.  Girard, 
60  C.  C.  A.  145,  112  Fed.  98,  holding  diversion  of  water  of  stream  in  state  above^ 
taking  of  property  outside  limits  of  state  and  beyond  its  jurisdiction;  Missouri 
V.  Illinois,  200  U.  S.  496,  50  L.  ed.  572,  26  Sup.  Ct.  Rep.  268,  on  easement  in 
favor  of  land  in  one  state  over  land  in  another. 

Cited  in  note  in  58  L.R.A.  265,  on  measure  of  damages  cm  acquisition  of  water 
supply  by  right  of  oninent  domain. 
Source  of  river. 

Cited  in  Lehigh  Coal  &  Nav.  Co.  v.  Pocono  Spring  Water  Ice  Co.  7  North. 
Co.  Rep.  350,  holding  that  river  begins  where  water  comes  to  surface,  and  con- 
tinues to  flow  in  channel  until  it  mingles  with  sea. 
Venue  of  action  where  acts  are  committed  in  two  states  or  <»untie8. 

Cited  in  Re  Octoraro  Water  Co.  23  Lane.  L.  Rev.  196,  15  Pa.  Dist.  R.  767,. 
holding  that  water  company  has  no  power  to  take  water  in  one  state  and  assess 
damages  to  riparian  owners  in  another  state;  Wliite  v.  Rio  Grande  Western  R. 
Co.  25  Utah,  346,  71  Pac.  593,  holding  that  action,  founded  upon  two  things 
done  in  several  counties,  both  of  which  are  material  or  traversable,  may  be 
brought  in  any  of  the  counties;  Willey  v.  Decker,  11  Wyo.  496,  100  A.  S.  R. 
939,  73  Pac.  210,  holding  that  action  based  upon  act  done  in  one  state  to  injury 
of  party  in  another  state  may  be  brought  in  either  state. 

Cited  in  notes  in  19  L.R.A.(N.S.)  537,  on  jurisdiction  to  determine  rights  of 
private  parties  in  interstate  streams;   26  L.R.A.(N.S.)    940,  on  jurisdiction  of 
action  for  damages  for  breach  of  contract,  or  for  tort  concerning  realty  in  an- 
other state  or  country. 
Right  of  nonresident  aliens  to  sue. 

Cited  in  Bonthron  v.  Phcenix  Light  &  Fuel  Co.  8  Ariz.  129,  61  LJt.A.  563,  71 
Pac  941,  holding  that  non-resident  aliens  may  maintain  action  for  injuries  re- 
sulting in  death  by  wrongful  act;  Mulhall  v.  Fallon,  176  Mass.  266,  79  A.  S.  R. 
809,  54  LJLA.  934,  57  N.  E.  386,  holding  that  statute  may  confer  right  to  sue 
upon  next  of  kin  who  is  non-resident  alien. 
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Z%  AM.  REP.  S«4,  COM.  t.  PIBRCE,   1S8  MASS.   1«5. 
Criminal  Itabllitj  for  <»iiseqaeiice8  of  wiUfnl  and  wanton  acts. 

Cited  in  Aikens  t.  WisconBui,  196  U.  8.  194,  49  L.  ed.  164,  25  Sop.  Cfc.  Rep. 
3,  holding  death  caused  of  malice  aforethought  if,  under  circumstanoee  knows 
to  actor,  there  it  great  probability  of  its  ensuing  from  act  done;  Com.  v.  Haw- 
kins, 157  Mass.  651,  32  N.  K  862,  holding  intentional  doing  of  act  which,  by 
reason  of  its  wanton  or  grossly  negligent  character,  exposes  another  to  personal 
injury,  and  causes  such  injury,  sufficient  intent  to  constitute  crime  of  assault 
with  dangerous  weapon;  Com.  t.  Chance,  174  Mass.  246,  75  A.  S.  R.  306,  54  N. 
£.  551,  holding  that  homicide  may  be  manslaughter  when  done  by  rash  and 
wanton  act  without  malice;  Aiken  ▼.  Holyoke  Street  R.  Co.  184  Mass.  269,  68 
N.  £.  238;  Banks  y.  Braiman,  188  Mass.  367,  74  N.  E.  594,— holding  wrongdoer 
guilty  of  manslaughter  where  wrongful  act  wilful  and  intentional  and  results 
in  death;  Com.  t.  Parsons,  195  Mass.  560,  81  N.  £.  291,  holding  that  one  may 
commit  raiu*der  or  manslaughter  by  doing  otherwise  lawful  acts  recklessly;  Spead 
▼.  Tomliuson,  78  N.  H.  46,  68  KRJL  432,  59  AtL  376,  holding  it  no  answer  in 
action  by  state  to  show  that  notwithstanding  fault  of  Christian  Science  healer 
death  would  not  hare  resulted  to  patient  had  he  used  ordinary  care  to  avoid 
injury;  PitUburgh,  C.  a  &  St.  L.  R.  Co.  v.  Ferrell,  39  Ind.  App.  515,  78  N.  E. 
988  (dissenting  opinion),  on  commission  of  manslaughter  by  doing  otherwise 
lawful  act  re^'klessly. 

Cited  in  reference  note  in  16  A.  8.  R.  489,  on  homicide  caused  by  physician. 

Cited  in  notes  in  61  LJtA.  289,  on  negligent  homicide  in  practising  medldae^ 
surgery,  etc;  68  LJLA.  354,  on  homicide  in  commission  of  unlawful  act. 
lilabillty  for  oonaeqnenceB  of  acts  that  can  be  foreseen. 

Cited  in  W v.  W ,  141  Mass.  496,  55  A.  R.  491,  6  N.  E.  541,  holding 

that  foresight  of  consequence  of  one's  act  has  same  effect  upon  liability  for 
producing  it  as  intent  to  produce  that  consequence;  Gould  t.  Slater  Woolen  Cow 
147  Mass.  315,  17  N.  E.  531,  holding  manufacturer  who  uses  poisonous  dyes  not 
known  to  cause  injury  from  handling  not  liable  to  purchaser  poisoned  thereby; 
Cutter  T.  Hamlen,  147  Mass.  471,  1  L.RJL  429,  18  N.  E.  897,  holding  landlord 
not  liable  to  tenant  for  results  of  which  common  experience  would  not  warn 
him  and  which  only  specialist  would  apprehend;  Copeland  ▼.  Draper,  157  Mass. 
558,  34  A.  S.  R.  314,  19  L.R.A.  283,  82  N.  K  944,  holding  liability  of  one  who 
lets  horse  on  ground  that  it  ii  dangerous,  apart  from  bailment,  confined  to  cases 
where  owner  has  notice  of  dangerous  tendency;  Wood  v.  Third  Aye.  R.  Co.  13 
Misc.  308,  34  N.  Y.  Supp.  698,  holding  that  negligence  cannot  be  predicated  of 
existence  of  condition  which  brought  about  injury  where  accident  not  to  be  reason- 
ably anticipated  and  had  never  happened  before;  Hanson  t.  Globe  Newspaper 
Co.  159  Mass.  293,  20  L.R.A.  856,  34  N.  E.  462  (dissenting  opinion),  on  mistake 
in  name  of  person  mentioned  in  newspaper  report  of  court  proceedings  as  defense 
to  libel  action. 

Admissibility  of  subsequent  treatment  in  criminal  trial  for  death  from 
surgical  operation. 

Cited  in  State  v.  Gile,  8  Wash.  12,  35  Pae.  417,  holding  subsequent  treatment 
of  deceased  admissible  under  indictment  charging  death  as  result  of  surgical 
operation  performed. 
Distinction  between  negligence  and  Intent. 

Cited  in  White  t.  Duggan,  140  Mass.  18,  54  A.  R.  487,  2  N.  E.  110,  holding 
distinction  between  negligence  and  intent  one  of  probability;  Debbins  t.  Old 
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'Colony  R.  Co.  154  Mass.  402,  28  N.  E.  274,  holding  that  distinction  between 
negligence  and  intent  is  one  of  degree  and  may  make  difference  between  man- 
slaughter and  murder;  Washburn  t.  Hammond,  151  Mass.  132,  24  N.  £.  33,  hold- 
ing that  foreseeing  oonseqiiences  of  act  and  intending  it  amount  to  same  thing. 
^Judgment  of  party  as  eTidence  of  his  neglicence. 

Cited  in  The  Germanic,  196  U.  S.  589,  49  L.  ed.  610,  25  Sup.  Ct.  Rep.  317, 
holding  standard  of  conduct  external  and  not  merely  co-extensive  with  judgment 
-of  individual;  Whitman  v.  Boston  Elev.  R.  Co.  181  Mass.  138,  63  N.  E.  334, 
holding  judgment  of  plaintiff  in  personal  injury  action  immaterial  as  to  whether 
he  was  negligent. 
J>uty  of  master  to  inspect  machinery  furnished. 

Cised  in  Covington  Sawmill  &  Mfg.  Co.  v.  Gark,  116  Ky.  461,  76  8.  W.  348, 
holding  duty  of  inspection  by  master  of  all  instrumentalities  furnished  by  him 
affirmative,  and  must  be  continuously  fulfilled  and  positively  performed;  Neveu 
V.  Sears,  155  Mass.  303,  29  N.  £.  472,  holding  master  charged  with  knowledge 
•of  facts,  as  to  use  of  dynamite  in  his  quarry,  which  he  either  knew  or  ought 
to  have  known. 

Cited  in  note  in  65  L.RJl.  642,  on  torts  of  independent  contractor  for  which 
•employer  is  not  bound  to  answer. 
I>i8cretion  of  court  as  to  time  evidence  is  admissible. 

Cited  in  Com.  v.  Kennedy,  170  Mass.  18,  48  N.  £.  770,  holding  that  time  when 
piece  of  evidence  may  be  admitted  at  trial  is  within  discretion  of  court. 
Pleading  in  action  for  negligent  homicide. 

Cited  in  note  in  61  L.RJL.  299,  on  pleading  and  practice  in  case  of  negligent 
homicide. 

4(9  AM.  REP.  271,  ADAMS  T.  MARSHAIili,   1S8  MASS.  228. 
Implied  easements  or  reservation. 

Cited  in  Fritz  v.  Tompkins,  18  Misc.  514,  41  N.  T.  Supp.  985,  holding  implied 
reservation  of  right  of  way  in  favor  of  grantor  where  servitude  apparent  and 
necessity  exists. 

Cited  in  reference  notes  in  63  A.  R.  550,  on  easement  where  servitude  imposed 
by  owner;  8  L.R.A.(NJ3.)  846,  on  distinction  between  implication  and  construc- 
tion in  creation  of  easements;  57  A.  R.  138,  on  unintentional  encroachment  as 
foundation  of  adverse  possession. 

Cited  in  notes  in  8  LJEl.A.(N.S.)  340,  on  distinction  between  implied  grants 
And  implied  reservations  in  creation  of  easements;  26  L.RA..(N.S.)  324,  336,  364, 
^66,  on  easements  created  by  severance  of  tract  with  apparent  benefit  existing; 
10  E.  R.  C.  79,  on  implied  grant  of  easement  by  grant  of  dominant  estate;  25 
E.  R.  C.  344,  on  acquisition  of  prescriptive  rights. 
'—Of  water  rights. 

Cited  in  Crawford  ▼.  Parsons,  63  N.  H.  488,  holding  no  implied  retentions  in 
grant  of  right  to  draw  water  from  pond  after  grantor's  grist  mill  supplied  of 
use  of  force  pump  to  transport  water  to  house  for  domestic  purposes;  McSweeney 
T.  Com.  185  Mass.  371,  70  N.  E.  429,  holding  that  one  who  gives  deed  of  land 
with  full  covenants  of  warranty  cannot  claim  reservation  by  implication  of 
•easement  of  drainage  through  granted  land  for  remainder's  benefit. 
—  Of  support. 

Cited  \n  McKenna  ▼.  Eaton,  182  Mass.  346,  94  A.  S.  R.  661,  65  N.  E.  382,  hold* 
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ing  that  owner  in  severalty  of  one  half  of  double  house  has  no  remedy  against 
adjoining  owner  for  destruction  of  other  half  at  command  of  board  of  health; 
Fleming  v.  Cohen,  186  Mass.  323,  104  A.  &  R.  572,  71  N.  £.  563,  holding  that 
owners  of  adjoining  buildings  may  acquire  by  prescription  mutual  easements  of 
support  and  shelter;  Jeffrey  t.  Winter,  190  Mass.  90,  76  N.  E.  282,  holding  that 
grantee  and  grantor  have  each  an  easement  to  maintain  that  part  of  vertically 
divided  house  belonging  to  him  and  extending  over  land  of  other;  Hopkins  v. 
American  Pneumatic  Service  Co.  194  Mass.  582,  80  N.  E.  624,  holding  messore 
of  damages  for  injury  to  party  wall  by  adjacent  owner  difference  between  fair 
market  value  before  and  after  injury. 
Cited  in  note  in  10  E.  R.  C.  163,  on  right  of  lateral  support  of  land. 

ftS  AM.  RBP.   177,  MOONEY  ▼.   HOWARD  INS.  CO.    1S8   MASS.  375. 
Admiasiblllty  of  aaage  to  explain  contract. 

Cited  in  Everitt  v.  Indiana  Paper  Co.  25  Ind.  App.  287,  57  N.  £.  281;  Lqh 
ton  V.  Nichols,  128  Ind.  App.  539,  63  N.  E.  477;  Momingstar  v.  Cunningham,  110 
Ind.  328,  59  A.  R.  211,  11  N.  £.  593,— holding  parties  who  contract  in  respect  to 
any  particular  business  presumed  to  do  so  with  reference  to  any  uniform  praeticft 
of  such  long  continuance  as  to  have  ripened  into  usage  of  that  business;  El- 
dredge  V.  McDermott,  178  Mass.  256,  59  K.  £.  806,  holding  evidence  of  usage  of 
trade  by  which  term  'Img  of  oats"  means  certain  number  of  pounds  admisubk 
in  action  for  price  of  oats  sold  by  bag;  Berby  Desk  Co.  v.  Conners  Bros.  Constr. 
Co.  204  Mass.  461,  90  N.  E.  543,  holding  that  extrinsic  evidence  was  admissible 
to  explain  terms  used  in  written  building  contract;  Gehl  v.  Milwaukee  Prodnce 
Co.  105  Wis.  573,  81  N.  W.  666,  holding  presumption  that  general  custom  entered 
into  contract,  and  that  one  may  be  bound  thereby,  although  ignorant,  unless 
other  party  shown  to  have  knowledge  of  his  ignorance;  Burbridge  v.  Gumbe)> 
72  Miss.  371,  16  So.  792,  holding  presumption  that  all  persons  engaged  in  par- 
ticular business  or  trade  contract  in  reference  to  general  usage  shown  to  exist 

Cited  in  reference  note  in  12  A.  S.  R.  809,  on  construction  of  insurance  policy. 

Cited  in  notes  in  11  A.  S.  R.  632,  on  admissibility  of  evidence  of  custom  or 
usage  to  explain  technical  expressions  in  contract  or  to  disclose  intention  of 
parties;  4  LJEI.A.  392,  on  usage  of  trade  to  aid  interpretation  of  contract;  14 
K  R.  C.  671,  on  admissibility  of  parol  evidence  to  interpret  written  contracts 
and  to  show  usage  of  trade;  14  E.  R.  C.  49,  on  rule  as  to  admiasion  of  evidoioe 
of  custom  of  merchants  or  understanding  of  merchants  to  explain  expressions 
in  policy  of  insurance  which  are  inadequate  to  explain  themselves. 

Distinguished  in  Van  Comp  Packing  Co.  v.  Hartman,  126  Ind.  177,  25  N.  E. 
901,  holding  proof  of  usage  not  competent  to  alter  express  terms  of  contract: 
Menage  v.  Rosenthal,  175  Mass.  358,  56  N.  E.  579,  holding  evidence  of  custom 
inadmissible  to  contradict  terms  of  written  contract. 
Usace  aa  part  of  <»ntract  aa  question  of  fact. 

Cited  in  A.  J.  Tower  Co.  t.  Southern  P.  Oo.  184  Mass.  472,  69  N.  E.  848,  hold- 
ing question  whether  usage  proved  and  formed  part  of  contract  one  for  jury. 

51  AM.  R£P.  97t,  O'BRIEX  ▼.  BOSTON  Sb  A.  R.  CO.   1S8  MASS.  387. 
RIgbts  and  relation  of  servant  riding  to  and  from  worls  in  employer's 
conveyance. 

Cited  in  Wabash  R.  Co.  v.  Erb,  36  Ind.  App.  650,  114  A.  S.  R,  392,  73  N.  E. 
039,  holding  servant  injured  by  master  after  relation  ceases  may  recover  if  dr- 
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cumstances  are  such  that  stranger  could  recover;  Boyle  v.  Columbian  Fire  Proof- 
ing Co.  1S2  Mass.  93,  64  N.  £.  726,  holding  workman  employed  by  contractor  in 
<K>n9tniction  of  building  in  contractor's  employ  while  going  at  noon  hoiu*  from 
eighth  floor  to  basement  in  order  to  eat  dinner;  Missouri,  K.  &  T.  R.  Co.  v. 
Hendricks,  49  Tex.  Civ.  App.  314,  108  S.  W.  745;  Cicalese  v.  Lehigh  Valley  R. 
€o.  75  N.  J.  L.  897,  69  AtL  166, — to  point  that  relation  of  master  and  servant 
exists  while  servant  is  being  carried  to  or  from  place  of  work. 

Cited  in  notes  in  31  L.R.A.  324,  on  railroad  employee  or  officer  riding  for 
purposes  of  his  own  as  a  passenger;  12  L.R.A.(N.S.)  855,  as  to  whether  relation- 
ship of  master  or  servant  still  exists  where  servant  goes  on  master's  premises 
before  hours  or  between  hours  of  actual  labor. 
•— Ab  fellow  servant. 

Cited  in  Dishon  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  126  Fed.  194,  holding  sec- 
tion hand  fellow  servant  of  train  crew  notwithstanding  injury  occurred  after 
working  hours;  McGuirk  v.  Shattuck,  160  Mass.  45,  39  A.  S.  R.  454,  35  N.  E. 
110,  holding  laundress  fellow  servant  of  coachman  while  being  conveyed  gratu- 
itously or  as  part  of  contract,  from  her  house  to  that  of  employer  in  his  con- 
veyance; Kilduff  V.  Boston  Elev.  R.  Co.  195  Mass.  307,  9  L.R.A.(N.S.)  873,  81 
N.  E.  191,  holding  workman  in  construction  gang  of  street  railway  company 
fellow  servant  of  car  crew  on  special  car  transporting  workmen  from  work; 
Jonnone  v.  New  York,  H.  H.  A  H.  R.  Co.  21  R.  I.  452,  79  A.  S.  R.  812,  46  L.R.A. 
730,  44  Atl.  592,  holding  snow  shoveller  in  employ  of  railroad  fellow  servant  of 
train  crew  on  train  on  which  he  is  riding  from  work  without  charge;  Sanderson 
V.  Panther  Lumber  Co.  50  W.  Va.  42,  88  A.  8.  R.  841,  55  L.R.A.  908,  40  8.  E. 
368,  holding  foreman  of  lumber  camp  fellow  servant  of  employees  of  same  em- 
ployer operating  log  train  on  which  foreman  is  riding  free. 

Cited  in  reference  notes  in  52  A.  R.  675,  on  liability  of  section  hands  for  col- 
liding with  hand  car  on  another  company's  track;  3  A.  8.  R.  106,  on  negligence 
of  fellow  servants. 

Cited  in  note  in  50  LJtA.  464,  on  positions  of  servants  while  being  transporte<l 
on  vehicles  belonging  to  their  employers  as  fellow  servants  of  those  in  charge  ot 
them. 
^-As  passenger. 

Distinguished  in  Dickinson  ▼.  West  End  Street  R.  Co.  177  Mass.  365,  83  A.  S. 
R.  284,  52  L.R.A.  326,  59  N.  E.  60,  holding  motorman  riding  free  on  front  plat- 
form of  car  on  way  home  to  dinner,  a  passenger;  Doyle  v.  Fitchburg  R.  Co.  162 
Mass.  66,  44  A.  8.  R.  335,  25  LJIJL  167,  37  N.  E.  770,  holding  empk>yee  of  rail- 
road, while  traveling  on  free  commutation  ticket,  but  on  his  own  business,  when 
liis  time  was  his  own,  a  passenger. 
Who  are  fellow  servants. 

Cited  in  notes  in  53  A.  R.  46;  1  A.  S.  R.  32;  2  A.  8.  R.  638,— on  who  are  fel- 
low servants. 

^2  AM.  REP.  284,  OOLB  ▼.  CA8SIDT,  138  MASS.  437. 
XIability  for  misrepresentations  made  withoat  knowledge  as  to  their 
tmthfalness. 

Cited  in  Hindman  v.  First  Nat.  Bank,  57  L.RJL  108,  50  C.  C.  A.  623,  112  Fed. 
931,  holding  representation  in  respect  to  matter,  with  intent  to  influence  eon- 
duct  of  another,  implies  necessarily  belief  of  party  making  it  that  statement  is 
true;  Barnes  v.  Union  P.  R.  Co.  4  C.  C.  A.  199,  12  U.  8.  App.  1,  54  Fed.  87; 
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MoliiM  Plow  Go.  T.  Carton,  18  C.  C.  A.  000,  36  U.  &  App.  449,  42  Fed.  387;  Atlaa 
Shoe  Co.  T.  Bechard,  102  Me.  197,  10  LJUL(N.8.)  245,  66  AtL  390,— holding  per- 
son who  states  of  his  own  knowledge  material  facts  which  are  snsceptible  of 
knowledge,  with  intent  that  another  party  should  act  upon  it,  guilty  of  fraud, 
if  BtatemenU  false;  Boddy  t.  Henry,  118  Iowa,  462,  68  L.R.A.  769,  85  N.  W.  771, 
holding  representation  of  matter  as  true  of  personal  knowledge,  of  which  per- 
son making  representation  had  no  knowledge  whatever,  false  representation; 
Eastern  IVust  &  B.  Co.  ▼.  Cunningham,  103  Me.  455,  70  AtL  17,  holding  treasurer 
of  oorporation  who  signs  chedc  in  blank  and  leaves  it  with  another  person  to 
fill  out  and  deliver  responsible  for  impliod  represoitation  that  there  are  fundft* 
in  bank  to  meet  it;  Chatham  Fumaoe  Co.  v.  Moffatt,  147  Mass.  403,  9  A.  S.  B. 
727,  18  N.  E.  168,  holding  lessor  of  mine  liable  for  fraudulent  misrepresoitatioB 
made  to  lessee,  as  of  his  own  knowledge  although  he  believed  his  statements  to 
be  true;  Schagun  v.  Scott  Mfg.  Co.  89  C.  a  A.  189,  162  Fed.  209  (dissenting 
opinion),  on  liability  of  vendor  for  false  statements  which  he  did  not  know  were 
true  or  false. 

Cited  in  notea  in  8  A.  8.  R.  605,  on  liability  of  directors  of  corporation  for 
misrepresenting  its  financial  condition;  12  K  R.  C.  296,  on  what  constitutes 
fraud. 

—  Hade  under  suaplclon*  of  falaeneaa. 

ated  in  Stewart  v.  Joyee,  201  Maas.  301,  87  N.  K  613,  holding  that  fslse 
statement  known  to  be  false  and  knowledge  that  other  party  relied  upon  it  u 
sufficient  upon  which  to  base  cause  of  action  to  rescind  contract;  Shackett  t. 
Bickford,  74  N.  H.  57,  124  A.  8.  R.  983,  7  L.R.A.(N.a)  646,  65  AtL  252,  holding 
fraudulent  character  of  defendant's  misrepresentations  of  material  facts  estab- 
lished in  action  for  deceit  in  sale  of  personalty  by  proof  of  its  being  made 
under  suspicion  that  it  might  be  false. 

Cited  in  notes  in  18  A.  8.  R.  560,  on  knowledge  of  falsity  in  action  for  false 
representations;  85  L.RA.  433,  on  effect  of  belief  of  fraud  in  making  reckless 
statement  of  opinion. 

—  Made  in  good  faltb. 

Cited  in  Serrano  v.  Miller  &  T.  Commission  Co.  117  Mo.  App.  185,  93  8.  W.  810, 
holding  that  statements  were  made  in  good  faith  on  reaaonable  appearances  and 
without  knowledge  may  be  shown  in  defense  to  action  at  law  for  fraud  and  deceit 
alleging  scienter  to  be  false  statements  with  knowledge  of  their  falsily. 
False  representations  as  expressions  of  opinion. 

Cited  in  Gumey  v.  Tenney,  197  Mass.  467,  84  N.  £.  428,  holding  false  repre- 
sentations of  facts  by  stock  subscriber  as  to  value  of  property  and  conditi<m  and 
management  of  company  not  mere  expressions  of  opinion. 

51  AM.  RBP.  186,  IjOTHROP  v.  THAYBR,  188  MASS.  4««. 

lilablllty  of  one  kindling  fire  for  loss  from  Its  spread. 

Cited  in  Talmadge  v.  Central  R.  Co.  125  Ga.  400,  54  a  E.  128,  holding  evidence 
of  unlawful  kindling  or  negligent  kindling  or  guarding  necessary  to  recover 
damages  resulting  from  fire  kindled  upon  property  of  defendant;  Stone  v.  Bos- 
ton &  A.  R.  Co.  171  Mass.  536,  41  LJIJL  794,  51  N.  K  1,  holding  railroad  com- 
pany not  liable  for  loss  of  adjacent  buildings  by  fire  caused  by  careless  act,  of 
person  not  in  its  employ  and  rightfully  on  premises,  which  ignites  oil  n^iigently 
stored  on  its  platform. 
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lilabilitj  of  tenant  for  injury  to  premises. 

Cited  in  Wright  ▼.  Lothrop,  149  Mass.  386,  21  N.  E.  963,  on  liabilitj  of  tenant 
for  burning  of  premises;  Chalmers  t.  Smith,  152  Mass.  561,  11  LJI.A.  769,  2& 
N.  E.  95,  holding  tenant  at  will  who  commits  yoluntary  wtfiste  liable  to  land- 
lord in  action  of  trespass  quare  dausum. 

Cited  in  note  in  15  E.  R.  C.  314,  on  liability  of  tenant  for  effect  produced  by 
his  negligence. 

52  AM.  RBP.  295,  PEOPIiE  T.  MAJORS,  65  CAIi.  138,  8  PAC.  597. 
Right  to  punisb  two  offenses  relating  to  same  transaction. 

Cited  in  Jones  t.  State,  61  Ark.  88,  32  S.  W.  81,  holding  that  plea  of  former 
conviction  should  state  that  both  victims  were  killed  by  same  act  and  volition; 
People  V.  Bentley,  77  Cal.  7,  11  A.  S.  R.  225,  18  Pac.  799,  holding  conviction  of 
assault  with  deadly  weapon  not  bar  to  subsequent  conviction  of  attanpt  to 
commit  robbery;  State  v.  Caddy,  15  S.  D.  167,  91  A.  S.  R.  666,  87  N.  W.  927, 
holding  acquittal  on  charge  of  assault  with  deadly  weapon  with  intent  to  rob, 
no  bar  to  conviction  for  robbery  in  taking  money  from  same  person,  against  hU 
will,  by  force;  SUte  v.  Keefe,  17  Wyo.  227,  22  LJLA.(N.S.)  896,  98  Pac.  122, 
17  A.  &  E.  Ann.  Cas.  161,  holding  that  conviction  and  sentence  for  one  felony 
is  not  bar  to  indictment  or  trial  for  another. 

Cited  in  notes  in  92  A.  S.  R.  120,  121,  on  plea  of  former  jeopardy  in  case  of 
assault  or  killing  of  other  persons;  11  A.  S.  R.  228,  on  former  acquittal  or  con- 
viction as  defense;  92  A.  S.  R.  125,  on  identity  of  offense  within  rule  as  to  former 
jeopardy  where  single  offense  is  "split;"  31  IJK.A.(N.S.)  720,  on  right  to  con- 
vict for  several  offenses  growing  out  of  same  facts. 

Distinguished  in  People  ▼.  Defoor,  100  Cal.  150,  34  Pac  642,  holding  convic- 
tion for  assault  under  information  charging  assault  with  intent  to  murder  bar 
to  prosecution  for  mayhem  committed  during  assault. 
Trial  of  convict  under  sentence  npon  another  charge. 

Cited  in  People  ▼.  Smith,  121  Cal.  355,  53  Pac.  802,  holding  that  statute  does 
not  contemplate  motion  for  new  trial  until  all  issues  have  been  passed  upon; 
Huffaker  v.  Com.  124  Ky.  115,  98  S.  W.  331,  14  A.  &  E.  Ann.  Cas.  487,  holding 
that  convict  under  sentence  for  life  imprisonment  may  be  tried  and  sentenced 
for  murder  of  fellow  convict;  People  v.  Flynn,  7  Utah,  378,  26  Pac  1114;  Clifford 
V.  Dry  den,  31  Wash.  645,  72  Pac  96, — holding  that  convict  under  sentence  may 
be  tried  upon  another  charge  and  resentenced. 
Right  to  appeal  from  order  denying  motion  in  arrest  of  Judgment. 

Cited  in  People  v.  Cline,  83  Cal.  374,  23  Pac  391;  People  v.  Henry,  77  Cal. 
445, 19  Pac  830, — holding  that  no  appeal  lies  in  criminal  case  from  order  denying 
motion  in  arrest  of  judgment. 

Distinguished  in  State  v.  Kingsley,  10  Mont.  537,  26  Pac  1066,  holding  order 
denying  motion  in  arrest  of  judgment  appealable. 
Challenges  to  jurors. 

Cited  in  note  in  41  L.  ed.  U.  S.  106,  on  challenges  to  jurors  and  to  the  array. 

52  AM.  REP.  303,  VISAIilA  ▼.  JACOB,   65   CAIi.   4S4,   4  PAO.   4SS. 
Acquisition  by  prescription  of  title  to  lands  devoted  to  public  use. 

Cited  in  Hcadley  v.  San  Francisco,  70  Cal.  320,  12  Pac.  126,  holding  that  pri- 
Tate  person  cannot  acquire  title  to  public  square  of  city  by  adverse  possession; 
Yolo  County  v.  Barney,  79  Cal.  875,  12  A.  8.  R.  152,  21  Pac.  833,  holding  that 
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there  can  be  no  adverse  possession  of  any  part  of  lands  dedicated  to  public  use 
for  county  hospital;  People  ex  rel.  Harbor  Comrs.  v.  Kerber,  152  Cat  731,  12i 
A.  8.  R.  93,  93  Pac  878,  holding  that  private  persons  cannot  obtain  title  by  pre- 
scription to  water  front  of  navigable  bay. 

Cited  in  reference  note  in  35  A.  S.  R.  637,  on  state  control  over  property  held 
by  municipality  for  public  purposes. 
~  Of  tiUe  to  street. 

Cited  in  London  &  S.  F.  Bank  t.  Oakland,  33  C.  C.  A.  237,  61  U.  &  App.  224, 
90  Fed.  691  (affirming  86  Fed.  30),  holding  that  title  to  street  cannot  be  ac- 
quired by  adverse  possession  by  private  person;  Merced  FaUs  Gas  &  Electric 
Co.  V.  Turner,  2  Cal.  App.  720,  84  Pac  239,  holding  that  lapse  of  time  creates 
no  prescriptive  right  to  public  street;  Ex  parte  Taylor,  87  Cal.  91,  25  Pac.  258, 
holding  that  no  right  can  be  acquired  by  prescription  to  maintain  obstruction  to 
sidewalk  in  street;  San  Francisco  v.  Grote,  —  CaL  — ,  36  L.R.A.  602,  47  Pac. 
"938;  San  Francisco  v.  Grote,  120  Cal.  69,  66  A.  S.  R.  155,  41  L.RJL  335,  52  Pac 
127, — holding  that  ejectment  can  be  maintained  by  municipality  for  recovery  of 
possession  of  street  dedicated  to  public  use  by  owner  of  fee;  Eureka  v.  Gates, 
120  Cal.  G4,  52  Pac.  125,  holding  that  ejectment  may  be  maintained  by  municipal 
corporation  for  recovery  of  possession  of  street  wrongfully  possessed  by  individ- 
ual, whether  fee  in  corporation  or  adjoining  owner;  Ralston  v.  Weston,  46  W.  Va. 
544,  76  A.  8.  R.  834,  33  S.  E.  326,  holding  purchaser  of  lot  sold  with  reference 
to  streets  and  alleys  as  boundary  lines,  estopped  from  denying  dedication  of 
atreet  to  public  use;  McClellan  v.  Weston,  49  W.  Va.  669,  55  L.R.A.  898,  39  &  E. 
670,  holding  that  title  by  aderse  possession  cannot  be  acquired  in  streets  or  high- 
ways dedicated  to  public  use. 

Cited  in  reference  note  in  12  A.  S.  R.  167,  on  private  person  acquiring  title  to 
street  by  adverse  possession. 

Cited  in  notes  in  14  A.  8.  R.  278-280,  on  extinguishment  of  highway  and  other 
•easement  through  nonuser  or  by  operation  of  statute  of  limitations;  76  A.  S.  R. 
494,  on  adverse  possession  of  highways,  streets,  parks,  etc.;  18  L.RJL  148,  on 
rights  acquired  against  municipality  by  adverse  possession  of  city  street;  26 
L.R.A.  462,  463,  on  acquiring  of  title  to  highway  by  prescription;  26  L.R.A.  463, 
on  effect  of  nonuser  of  road  as  abandonment;  53  TfcR.A.  898,  on  prescriptive  ri^t 
to  maintain  obstructions  and  encroachments  in  hi^ways  and  places  held  for 
public  use. 
—  Railroad  rlglit  of  way. 

Cited  in  Southern  P.  Co.  v.  Burr,  86  CaL  279,  24  Pac  1032;  Southern  P.  Co.  t. 
Hyatt,  132  Cal.  240,  64  L.R.A.  622,  64  Pac.  272,— holding  that  ejectment  will  lis 
to  recover  possession  of  right  of  way,  or  any  porti<m  thereof,  granted  by  Con- 
gress  to  Central  Pacific   Railroad   Company. 

Distinguished  in  Fresno  Street  R.  Co.  v.  Southern  P.  R.  Co.  136  Cal.  202,  67 
Pac.  773,  holding  that  railroad  right  of  way  over  public  highway  based  upoa 
franchise  will  not  sustain  action  for  ejectment. 
Ejectment  for  easement. 

Cited  in  notes  in  116  A.  S.  R.  580,  on  maintenance  of  ejectment  for  right  of 
way,  street,  or  vault  underneath  street;  18  L.RJI.  786,  on  whether  ejectment 
will  lie  by  owner  of  an  easement;  11  L.RmA.(Nj3.)  130,  on  ejectment  for  a  pub- 
lic easement. 
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51  AM.  KEP.  805,  COTTIiE  t.  SPITZER,  65  CAIi.  456,  4  PAC.  485. 
What  are  * 'arrowing  crops.*' 

Cited  in  Kern  Valley  Water  Co.  v.  Kern  County,  137  Cal.  616,  70  Pac.  649, 
holding  alfalfa  not  included  in  exemption  of  ''growing  crops;"  State  Mut.  Ins. 
Co.  V.  Clevenger,  17  Okla.  49,  87  Pac.  583,  holding  that  words  **other  crops"  in- 
cludes growing  cotton. 

Cited  in  note  in  131  Am.  St.  Rep.  618,  on  passing  of  crops  by  deed,  devise,  or 
descent  of  lands. 
Oonstrnction  of  exemptions  from  taxation. 

Cited  in  Atlantic  &  P.  R.  Co.  v.  Lesueur,  2  Ariz.  428,  1  L.R.A.  244,  2  Inters. 
Com.  Rep.  189,  19  Pac.  167,  holding  exemption  from  taxation  subject  to  strict 
^construction. 

Cited  in  note  in  19  L.R.A.  79,  on  power  of  state  legislature  to  exempt  from 
taxation. 

51  AM.  REP.  810,  WIIiCOXSON  ▼.  STITT,  65  CAIi.  596,  4  PAC.  619. 
Option  to  forfeit  contract  for  sale  of  land. 

Cited  in  Dunn  v.  Yaktsh,  10  Okla.  388,  61  Pac  926,  holding  that  provisions  for 
forfeiture  of  contracts  are  made  for  benefit  of  adverse  party;  Newton  v.  Hull, 
90  Cal.  487,  27  Pac.  429;  Banbury  v.  Arnold,  91  Cal.  606,  27  Pac.  934;  Townsend 
V.  Tufts,  96  Cal.  257,  29  A.  S.  R.  107,  30  Pac.  628;  Scott  v.  Glenn,  98  Cal.  168, 
32  Pac.  983, — ^holding  vendor  not  in  default  because  he  did  not  tender  deed  at  tim<) 
last  payment  fell  due  though  time  was  of  essence  of  contract;  Central  Oil  Co.  v. 
Southern  Ref.  Co.  164  Cal.  166,  97  Pac.  177,  holding  that  contract  though  for- 
feited by  party  in  default  remains  in  force  to  protect  rights  of  innocent  party. 

Cited  in  note  in  104  A.  S.  R.  267,  on  making  time  of  essence  of  contract  for 
sale  of  land  by  agreement. 
-—Of  vendor. 

Cited  in  Raymond  v.  San  Gabriel  Valley  Land  k  Water  Co.  4  C.  C.  A.  89,  10 
U.  S.  App.  601,  53  Fed.  883;  German  Sav.  Inst.  v.  De  La  Vergne  Refrigerating 
Mach.  Co.  17  C.  C.  A.  34,  36  U.  S.  App.  184,  70  Fed.  146;  Smith  v.  Mohn,  87  Cal. 
489,  25  Pac.  696;  North  Stockton  Town  Lot  Co.  v.  Fischer,  138  Cal.  100,  70  Pac. 
1082;  Westervelt  v.  Huiskamp,  101  Iowa,  196,  70  N.  W.  126;  Meagher  v.  Hoyle, 
173  Mass.  677,  64  N.  E.  347;  Dana  v.  St.  Paul  Invest.  Co.  42  Minn.  194,  44  N. 
W.  55, — holding  that  vendor  has  option  to  forfeit  contract  for  sale  of  land  for 
failure  to  pay  instalments  time  being  made  essence  of  contract;  Chambers  v. 
Anderson,  61  Kan.  386,  32  Pac.  1098;  Richardson  v.  Woodlawn  Town  Co.  5  Kan. 
App.  626,  47  Pac.  566;  Maffet  v.  Oregon  A;  C.  R.  Co.  46  Or.  443,  80  Pac.  489,— 
holding  that  conditions  for  benefit  of  vendor  in  contract  of  sale,  as,  right  to  for- 
feit, or  acceptance  of  self-executed  forfeiture,  may  be  waived  at  his  option  and 
performance  tendered  as  stipulated;  Shenners  v.  Pritchard,  104  Wis.  287,  80  N. 
W.  458,  holding  that  failure  of  vendee  to  make  payments  as  specified  in  land  con- 
tract gave  vendor  an  election  to  declare  contract  void  or  continue  it  in  force  and 
sue  for  purchase  price  or  for  specific  performance. 

51  AM.  KBP.  514,  WOODS  ▼.  STATE,   76  ALA.  55. 

Competency  of  basband  and  wife  as  witnesses  for  or  against  each  other. 

Cited  in  Owen  v.  State,  78  Ala.  425,  56  A.  R.  40,  holding  that  in  criminal 
xBases  subsequent  divorce  does  not  remove  incompetency  of  husband  and  wife  to 
Am.  Rep.  Vol  XIX.— 77. 
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testify  agminst  eaeh  other;  Birge  t.  State,  78  Ala.  435,  holding  hnshand  of 
woman  not  competent  witness  for  man  in  prosecution  for  adultery,  when  both  on 
trial  under  plea  of  not  guilty;  Donnelly  t.  State,  78  Ala.  463,  holding  wife  not 
competent  witness  for  husband  when  on  trial  in  criminal  prosecution;  Mer- 
riwetber  t.  SUte,  81  Ala.  74, 1  So.  560,  holding  wife  incompetent  witness  against 
husband  in  prosecution  for  vagrancy;  Hussey  v.  State,  87  Ala.  121,  6  So.  420, 
holding  wife  not  oompetent  witness  for  husband  in  criminal  case;  HoUey  t. 
State,  105  Ala.  100,  17  So.  102,  holding  wife  of  one  of  several  defendants  joint- 
ly indicted  and  tried  incompetent  witness  for  others;  Campbell  y.  State,  133 
Ala.  158,  32  So.  635,  holding  husband  of  woman  competent  witness  in  trial  of 
man  for  adultery  to  prove  unlawful  cohabitation  where  wife  separately  indicted 
for  same  offense;  Bluman  t.  State,  33  Tex.  Crim.  Rep.  43,  26  S.  W.  75,  holding 
wife  of  accomplice  competent  witness  to  corroborate  her  husband,  who,  being  witp 
ness  has  testified  in  case. 

Cited  in  note  in  98  A.  S.  R.  172,  on  competency  of  wife  of  accomplice  to  cor- 
roborate his  testimony. 

Distinguished  in  Johnson  ▼.  State,  94  Ala.  53,  10  So.  427,  holding  wife  «mi- 
petent  witness  against  husband  in  prosecution  of  husband  for  assault  and  bat- 
tery  on  wife. 
Safficiency  of  exoepttons  to  Instractloiifl. 

Cited  in  Phoenix  Ins.  Co.  t.  Moog,  81  Ala.  335,  1  So.  108,  holding  exception  in 
these  words  ''the  defendant  excepted  and  now  excepts,  to  each  one  of  these  charges 
as  given  by  court,"  exception  to  each  charge. 

52  AM.  REP.  316,  HBLMBTAG  ▼.  MIIiUSR,   76  ALA.   188. 
Necessity  for  insurable  Interest  in  assignee  of  insurance  policy. 

Cited  in  Behr  v.  Gerson,  95  Ala.  438,  11  So.  115,  holding  one  not  owning  any 
insurable  interest  in  property  not  entitled  to  own  policy  of  insurance. 

—  In  life  insurance  policy. 

Cited  in  Russell  v.  Grigsby,  94  a  C.  A.  61,  168  Fed.  577,  to  the  point  that 
assignment  of  policy  of  life  insurance  to  one  having  no  insurable  interest  is 
against  public  policy;  White  v.  EquiUble  Nuptial  Ben.  Union,  76  Ala.  251,  62 
A.  R.  325,  holding  insurance  not  intended  for  benefit  of  person  having  no  eon- 
oem  in  subject-matter,  nor  any  interest  in  event;  Stoelker  v.  Thornton,  88  Ala. 
241,  6  L.RJL,  140,  6  So.  680,  holding  attempted  sale  of  benefit  certificate  to  one 
having  no  insurable  interest  void;  Spies  v.  Stikes,  112  Ala.  584,  20  So.  959,  hold- 
ing that  guardian  cannot  be  allowed  "child's  part"  of  proceeds  of  benefit  cer- 
tificate as  promised  by  holder  in  consideration  of  payment  of  assessments;  Ala- 
bama Gold  L.  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.  81  Ala.  329,  1  So.  561;  Troy  v. 
London,  145  Ala.  280,  39  So.  713;  Metropolitan  L.  Ins.  Co.  v.  Elison,  72  Esn. 
199, 115  A.  S.  R.  189,  3  LJLA.(N.S.)  934,  83  Pac  410,  7  A.  &  K  Ann.  Cas.  909,— 
holding  that  assignment  of  life  insurance  policy  to  one  having  no  insurable  in- 
terest invalidates  it;  Kessler  v.  Kuhns,  1  Ind.  App.  511,  27  N.  E.  980,  holding 
assignment  by  beneficiary  to  his  creditor  of  life  insurance  policy  held  by  him  on 
life  of  third  person  void;  Farmers'  &  T.  Bank  v.  Johnson,  118  Iowa,  282,  91  N. 
W.  1074,  holding  assignment  of  life  insurance  policy  as  security  to  one  without 
insurable  interest  valid;  Quinn  v.  Supreme  Council,  C.  K.  A.  99  Tenn.  80,  41  S. 
W.  843,  as  to  whether  person  who  has  taken  out  valid  policy  on  his  own  life, 
may  afterwards  assign  it  to  one  having  no  interest  in  that  life. 

Cited  in  reference  notes  in  59  A.  R.  537;  2  A.  S.  R.  575, — on  assignability  of 
life  insurance  policy  to  one  having  no  insurable  interest. 
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Cited  in  notes  in  16  A.  S.  R.  907:  47  A.  S.  R.  114;  87  A.  S.  R.  508,-^n  as- 
Bignment  of  life  insurance  policy  to  one  without  insurable  interest;  54  LJLA. 
226,  on  origin  and  extent  of  rule  that  pecuniary  interest  is  necessary  to  insur- 
aole  interest  in  life  of  parent  or  child  or  other  relative  by  blood;  3  L.R.A.(N.S.) 
942,  on  validity  of  assignment  of  interest  in  life  insurance  policy  to  one  pa3ring 
premiums  where  assignment  is  first  contemplated  after  one  or  more  premiums 
have  been  paid;  6  L.R.A.(N.S.)  129,  on  validity  of  assignment  of  life  insurance 
policy  to  one  having  no  insurable  interest  where  the  assignment  is  not  made  by 
way  of  cover  for  wager  policy;  13  £.  R.  C  397,  on  validity  of  policy  applied  for 
by  beneficiary  who  has  no  interest  and  who  pays  premiums;  13  E.  R.  C.  400, 
on  right  of  assignee  of  life  insurance  policy  to  only  amount  of  debt  due. 

Disapproved  in  Gordon  v.  Ware  Nat.  Bank,  67  hJELA.  550,  65  C.  C.  A.  580, 
132  Fed.  444,  holding  assignment  of  life  insurance  policy  valid  without  insur- 
able interest  in  assignee;  Steinback  v.  Diepenbrock,  150  N.  T.  24,  70  A.  8.  R. 
424,  44  L.RJ^.  417,  62  N.  E.  662,  holding  assignment  of  life  insurance  policy  to 
one  having  no  insurable  interest,  valid ;  Crosswell  v.  Connecticut  Indemnity  Asso. 

51  S.  C.  103,  28  8.  E.  200,  holding  assignment  of  life  insurance  policy,  valid  in 
its  inception,  by  assured  and  beneficiary,  with  consent  of  insurer,  to  one  having 
no  insurable  interest,  valid. 

Validity  of  assignment  of  insurance  policy  as  collateral. 

Cited  in  Sands  v.  Hammell,  108  Ala.  624,  18  So.  489,  holding  creditor  en- 
titled to  proceeds  of  insurance  policy  assigned  to  secure  bona  fide  debt;  Culver 
V.  Guyer,  129  Ala.  602,  29  So.  779,  holding  that  assignee  of  insurance  policy 
holds,  ais  trustee,  excess  of  proceeds  over  outlay;  Exchange  Bank  v.  Loh,  104 
6a.  446,  44  LJt.A.  372,  51  S.  E.  459,  holding  that  creditor's  insurable  interest  in 
debtor's  life  cannot  exceed  amount  of  secured  indebtedness;  Supreme  Lodge,  K. 
H.  V.  Metcalf,  15  Ind.  App.  135,  43  N.  £.  893,  holding  purchaser  of  benefit  certifi- 
cate not  eligible  to  become  beneficiary  may  recover  money  paid;  Strode  v.  Meyer 
Bros.  Drug  Co.  101  Mo.  App.  627,  74  S.  W.  379;  First  Nat.  Bank  v.  Terry,  99 
Va.  194,  37  S.  E.  843, — ^holding  interest  of  creditor  in  policy,  assigned  to  him 
by  debtor,  limited  to  amount  of  debt  at  time  of  assured's  death,  together  with 
premiums  paid,  and  interest 

Cited  in  note  in  47  A.  S.  R.  114,  on  extent  of  validity  of  assignment  of  life 
policy  as  collateral  security. 
What  <»n8tltntes  insnrable  Interest. 

Cited  in  note  in  58  A.  R.  852,  as  to  what  constitutes  insurable  interest  in  life 
of  another. 

52  AM.  RBP.  SI 9,  FSXRATH  v.  SOHONFIBIiD,   7«  AliA.    199. 
Constraction  of  remedial  statutes. 

Cited  in  Stewart  v.  LouisviUe  &  N.  R.  Co.  83  Ala.  493,  4  So.  373,  holding  that 
remedial  statutes  should  be  liberally  construed,  in  promotion  of  remedy  intend- 
ed to  be  conferred. 

Cited  in  note  in  53  L.RmA.  819,  on  purpose,  construction,  and  effect  of  statutes 
authorizing  wife  to  insure  life  of  husband. 

Oonatniction  of  insurance  exemption  laws. 

Cited  in  Tompkins  v.  Levy,  87  Ala.  263,  13  A.  a  R.  31,  6  So.  346,  holding  ex- 
emption law  liberally  construed  to  effect  purpose  of  its  enactment;     Wansehaff 


Digitized 


by  Google 


52  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1220 

V.  Masonic  Mut.  Ben.  Asso.  41  Mo.  App.  206,  holding  insurance  law,  in  nature  of 
exemption  law,  liberally  construed  to  effect  purpose  of  its  enactment. 
Rl^htA  of  creditors  In  proceeds  of  life  Insurance  policies. 

Cited  in  Houston  v.  Maddux,  170  111.  377,  53  N.  E.  599,  holding  that  act  author- 
izing wife  to  insure  husband's  life  but  providing  that  premiums  paid  with  in- 
tent to  defraud  creditors  shall  inure  to  benefit  of  creditors,  includes  case  where 
husband  voluntarily  insures  his  life  for  wife;  Red  River  Nat.  Bank  v.  De  Berry, 
47  Tex.  Civ.  App.  96,  105  S.  W.  998,  to  point  that  under  enabling  acts  wife  may 
take  life  insurance  policy  on  husband's  life. 

Cited  in  notes  in  88  A.  D.  532,  on  statutes  authorizing  insurance  for  benefit  of 
wife  and  children ;  29  A.  S.  R.  364,  365,  as  to  when  life  insurance  is  a  fraud  on 
creditors;  53  L.RJL  817,  on  wife's  right  to  insure  life  of  her  husband;  53  L.RA. 
824,  on  what  policies  are  covered  by  statute  authorizing  wife  to  insure  life  of 
husband. 

Distinguished  in  Friedman  v.  Fennell,  94  Ala.  570,  10  So.  649,  holding  that 
policy  taken  out  in  name  of  father  on  his  own  life  cannot  be  transferred  to  child 
at  expense  of  his  debts. 

5S  AM.  REP.  SSS,  O'CONNEIiL  ▼.  RODIGER,   76  AliA.   SSS. 
Presumption  as  to  <»ntlnnance  of  insanity. 

Cited  in  Pike  v.  Pike,  104  Ala.  642,  16  So.  689,  holding  presumption  of  contin- 
uance of  insanity  inverted  where  general  confirmed  derangement  shown;  Join- 
son  T.  Armstrong,  97  Ala.  731,  12  So.  72;  Murphree  v.  Senn,  107  Ala.  424,  18 
So.  264;  Porter  v.  State,  135  Ala.  51,  33  So.  694, — holding  insanity  arising  from 
cause  which  is  usually  temporary  in  effect  not  attended  with  any  presumption 
of  continuance;  Mullen  v.  Johnson,  157  Ala.  262,  47  So.  584,  holding  that  no  pre- 
sumption of  continuance  of  temporary  mental  derangement  arises. 

(Mted  in  notes  in  17  L.RJL  497,  on  effect  of  incompetency  once  existing  on  bur- 
4lcn  of  proof  of  testamentary  capacity;  35  L.R.A.  118,  119,  on  presumption  of  con- 
tinuance of  habitual  insanity;  35  L.RJ^.  120,  on  presumption  of  continuance  of 
temporary  insanity;  35  L.R.A.  121,  on  distinction  between  temporary  and  habit- 
ual insanity  as  to  presumption  of  continuance ;  36  L.RJ^.  724,  on  presumption  of 
sanity  with  relation  to  wills. 
Relevancy  of  evidence  as  to  mental  condition  of  testator. 

Cited  in  Kramer  v.  Weinert,  81  Ala.  414,  1  So.  26;  Matkin  v.  Biarx,  95  Ala. 
r>01,  11  So.  633, — holding  real  issue  in  will  oontest  on  ground  of  mental  inca- 
pacity is  as  to  condition  of  mind  at  time  will  was  executed;  Eastis  v.  Montgom- 
ery, 95  AU.  486,  36  A.  S.  R.  227,  11  So.  204,  holding  that  testamentary  incapacity 
must  exist  at  time  of  execution  of  will. 
Testamentary  capacity. 

Cited  in  GarreH  v.  Heflin,  98  Ala.  615,  39  A.  S.  R.  89,  13  So.  326;  Bulger  v. 
Ross,  98  Ala.  267,  12  So.  803;  Schieffelln  v.  Schieffelin,  127  Ala.  14,  28  So.  687,— 
holding  that  testamentary  capacity  consists  of  mind  and  memory  sufficient  to  re- 
call and  remember  property  to  be  disposed  of,  objects  of  testator's  bounty,  man* 
ner  in  which  he  wishes  to  dispose  of  it  and  understanding  of  business  engaged  in; 
McBride  v.  Sullivan,  155  Ala.  166,  45  So.  902,  holding  that  it  is  not  necessary 
to  validity  of  will  that  testator  should  have  been  in  possession  of  his  full,  unim- 
paired mental  faculties. 

Cited  in  notes  in  17  L.R.A.  494,  on  burden  of  proof  of  testamentary  capacity; 
27  LJl.A.(N.S.)  5,  40,  43,  on  what  is  testamentary  capacity. 


Digitized 


by  Google 


1221  NOTES  ON  AMERICAN  REPORTS.  [319-332 

Constmctlon  of  general  charge  of  court. 

Cited  in  Williams  v.  State,  83  Ala.  68,  3  So.  743;  Montgomery  &  E.  R.  Co.  v. 
Stewart,  91  Ala.  421,  8  So.  708;  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  614,  3D 
A.  S.  R.  65,  9  So.  722;  McNeill  v.  State,  102  Ala.  121,  48  A.  S.  R.  17,  15  So.  362, 
— holding  that  general  charge  of  court  muet  be  considered  as  entirety  in  connec- 
tion with  evidence  of  particular  case;  Johnson  v.  State,  81  Ala.  54,  10  So.  673, 
holding  that  explanatory  charge  should  be  considered  in  connection  with  that 
which  it  is  intended  to  explain. 

Generality  of  charge  as  ground  for  reversal. 

Cited  in  Carter  v.  Chambers,  79  Ala.  223;  Chandler  v,  Jost,  96  Ala.  596,  II 
So.  636, — holding  charges  objectionable  for  generality,  or  obscurity  not  cause  for 
reversal;  Hall  v.  Posey,  79  Ala.  84,  holding  that  counsel  should  have  requested 
explanatory  charge  if  he  apprehended  jury  would  be  misled  by  general  charge. 

52   AM.   REP.    SS6,  WHITE  v.  BQUITABIiE  NUPTIAIi  BEN.   UNION, 
7«  AliA.   251. 
Validity  of  contracts  in  restraint  of  or  to  liasten  intended  marriage. 

Cited  in  Appleby  v.  Appleby,  100  Minn.  408,  117  A.  6.  R.  709,  10  L.R.A.(N.S.) 
690,  111  N.  W.  305,  10  A.  &  £.  Ann.  Cas.  663,  holding  contracts  in  restraint  of 
marriage  or  which  tend  to  induce  separation  of  husband  and  wife  void;  Jangraw 
V.  Perkins,  76  Vt.  127,  104  A.  S.  R.  917,  56  Atl.  632,  holding  contract  to  hasten 
intended  marriage  brokerage  contract  and  void. 

Cited  in  notes  in  65  A.  S.  R.  97 ;  104  A.  S.  R.  919,  920, — on  validity  of  mar- 
riage brokerage  contracts;  104  A.  S.  R.  919,  on  meaning  of  marriage  brokerage 
contracts;  6  E.  R.  C.  367,  on  validity  of  agreements  in  restraint  of  marriage. 
Equity  Jurisdiction  over  illegal  assignments  of  life  insurance  policies. 

Cited  in  Culver  v.  Guyer,  129  Ala.  602,  29  So.  779,  holding  that  equity  will  as- 
sume jurisdiction  of  assignments  of  life  insurance  policies,  of  larger  value  than 
consideration  received  and  to  compel  accounting  for  excess. 

52  AM.  REP.  882,  BURNS  v.  MOORE,  78  AliA.  889. 

Validity  of  Sunday  contracts. 

Cited  in  Anderson  v.  Bellenger,  87  Ala.  334,  13  A.  S.  R.  46;  4  L.R.A.  680,  6  So. 
82,  holding  statutory  claim  bond,  accepted  by  sheriff  on  Sunday  void;  Western  tJ. 
Teleg.  Co.  v.  Wilson,  93  Ala.  32,  30  A.  a  R.  23,  9  So.  414,  holding  contract  made 
on  Sunday  for  sending  of  telegram  from  one  brother  to  another,  announcing  fath- 
er's death,  valid;  Phoenix  Ins.  Co.  v.  Boulden,  96  Ala.  609,  11  So.  774,  holding 
contract  of  insurance  dated  on  Sunday  valid,  where  not  in  fact  either  made  out 
or  delivered  on  Sunday;  Hauerwas  v.  €k>odIoe,  101  Ala.  162,  13  So.  567,  holding 
note  executed  on  Sunday  not  subject  for  recovery;  Wadsworth  v.  Dunnaon,  11 
Ala.  661,  23  So.  699,  holding  sale  on  Sunday  void  when  not  for  advancement  of  re 
ligton  or  for  some  necessary  or  charitable  purpose;  Williams  v.  Armstrong,  130 
Ala.  389,  30  So.  553,  holding  deed  made  and  delivered  on  Sunday,  void. 
Sunday  labor  as  work  of  necessity. 

Cited  in  State  v.  Schatt,  128  Mo.  App.  622,  107  S.  W.  10,  holding  whether  par- 
ticular act  of  barbering  on  Sunday  is  one  of  necessity  or  not  question  of  law 
or  fact  according  to  circumstances;  State  v.  James,  81  S.  C.  197,  128  A.  S.  R. 
902,  18  L.R.A.(N.S.)  617,  62  S.  E.  214,  16  A.  &  E.  Ann.  Cas.  277,  holding  that 
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sale  and  delivery  ol  ioe  and  freah  meats  to  resideots  of  town  on  Sunday  is  not 
work  of  necessity. 

Cited  in  reference  notes  in  55  A.  R.  568;  8  A.  S.  R  449,— <m  what  are  works 
of  charity  or  necessity  within  Sunday  laws. 
What  oonstitntes  true  date  of  instrument. 

Cited  in  Elyton  Co.  ▼.  Hood,  121  Ala.  373,  25  So.  745,  holding  date  of  wAm 
as  shown  by  their  face  prima  facie  eyidence  of  true  date  of  their  making  and  de- 
livery; Ehrmann  v.  Stitsel,  121  Ky.  751,  123  A.  S.  R.  224,  90  S.  W.  275,  hold- 
ing true  date  of  paper  ordinarily  time  of  its  delivery. 
Effect  of  Judgment  against  part  of  Joint  obligors. 

Cited  in  note  in  43  LJLA.  165,  on  effect  of  judgment  in  action  against  part 
of  obligors  on  joint  or  joint  and  several  contract  to  release  or  limit  the  liahili^ 
of  other  obligors. 

52  AM.  BMP.  834,  CENTRAJL  B.  Sb  BKG.  CO.  T.  liAMPIiSTF,   76  AIiA. 
357. 

lilability  of  railroads  as  carriers  of  mail. 

Cited  in  Bankers'  Mut.  Casualty  Co.  v.  Minneapolis,  St  P.  A:  a  S.  M.  R.  Co. 
55  L.R.A.  397,  54  C.  C.  A.  608,  117  Fed.  434,  holding  railroad  company  carrying 
mails  not  common  carrier  In  respect  to  such  service;  Boston  Ins.  Co.  ▼.  Chicago, 
R.  I.  &  P.  R.  Co.  118  Iowa,  423,  59  L.RJL  796,  92  N.  W.  88,  holding  railroad 
company  not  liable  to  individual  sender  of  mail  on  contract. 

Cited  in  notes  in  5  L.RJL(N.S.)   469,  on  effect  of  special  arrangement  witb 
respect  to  particular  class  of  business  upon  character  of  railroad  company  as  s 
common  carrier;  130  A.  S.  R.  35,  on  liability  of  railroad  oompany  for  injuries 
or  losses  due  to  operation  of  cars  not  owned  by  it. 
liiablllty  of  postmaster  for  loss  of  money  sent  by  mail. 

Cited  in  Raisler  ▼.  Oliver,  97  Ala.  710,  38  A.  a  R.  213,  12  So.  238,  holding 
postmaster  liable  for  negligence  of  clerk  employed  independent  of  lawful  au- 
thority; Barker  v.  Chicago,  P.  &  Si.  L.  R.  Co.  243  lU.  482,  134  A.  a  R.  382,  21 
L.RJ^.(N.S.)  1058,  90  N.  K  1057,  holding  that  public  officers  are  liable  for  their 
own  personal  negligence  in  discharge  of  their  duties  but  are  ez^npt  from  liability 
for  negligence  of  their  subordinates. 
Soffldency  of  <»mplaint  n  action  against  <»mmon  carrier. 

Cited  in  Louisville  &  N.  R.  Co.  t.  Gerson,  102  Ala.  409,  14  So.  873,  holding 
that  complaint  in  action  against  common  carrier  for  failure  to  deliver  in  safety 
property    transported  under  contract^  must  aver  that  defendant  is  oommon  car- 
rier. 
What  constitutes  cnnveraion. 

Cited  in  Boiling  v.  Kirby,  90  Ala.  215,  24  A.  S.  R.  789,  7  So.  914,  holding  that 
oonversion  which  will  sustain  trover,  must  be  destructive  of  plaintiff's  property, 
or  some  unlawful  interferenoe  with  his  use,  enjoyment,  or  dominion  over  it;  sn 
appropriation  of  it  to  defendant's  own  use  or  to  use  of  third  person;  Moore  v. 
Monroe  Refrigerator  Co.  128  Ala.  621,  29  So.  447,  holding  no  conversion  which 
will  support  trover,  for  personalty  which  purchaser  fails  to  pay  for  after  elect- 
ing to  purchase  it  according  to  agreement,  in  absence  of  demand  for  and  refusal 
to  deliver  possession. 
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Jit  AM.  RBP.  SSO,  GENTRAIi  R.  A  Bkg.  Co.  ▼.  OABR,   76  AliA.  388. 
Venue  of  actions  against  foreign  corporations. 

Cited  in  Alabama  G.  S.  R.  Go.  y.  Chumley,  92  Ala.  317,  9  So.  286,  holding 
state  empowered  to  subject  foreign  corporations  to  liability  to  be  sued  and  served 
in  same  manner  as  corporations  of  state;  Richmond  &  D.  R.  Co.  ▼.  Trousdale  & 
:Sons,  99  Ala.  389,  42  A.  S.  R.  69,  13  So.  23,  holding  that  action  for  breach  of  do- 
mestic contract  of  affreightment  against  foreign  railroad  company  can  be  brought 
here;  Georgia  &  A.  R.  Co.  y.  Stollenwerck,  122  Ala.  539,  25  So.  258,  holding  that 
railroad  incorporated  in  two  different  states  cannot  plead  nonresidence  when  sued 
in  either. 

Cited  in  notes  in  6  A.  S.  R.  180,  on  jurisdiction  of  courts  of  one  state  or 
«ounty  over  citizens  of  another;  70  L.R.A.  530,  on  acquiring  jurisdiction  over 
foreign  corporations  when  they  remain  abroad;  70  L.R.A.  531,  on  acquiring  ju* 
xisdiction  over  foreign  corporations  when  found  within  the  jurisdiction;  70  L.RjL 
550,  on  locus  of  cause  or  subject  of  action  against  foreign  corporation. 

Distinguished  in  Lee  v.  Baird,  139  Ala.  526,  36  So.  720,  holding  that  transitory 
Actions  may  be  sued  on  in  this  state,  where  defendant  may  be  personally  served 
with  process,  though  non-resident  and  only  transiently  here. 

Disapproved  in  Reeves  v.  Southern  R.  Co.  121  Ga.  561,  70  LJR.A.  513,  49  8. 
E.  674,  2  A.  &  E.  Ann.  Cas.  207,  holding  that  foreign  corporation  doing  business 
bere  through  local  agents  may  be  sued  and  served  in  transitory  actions  like 
domestic  corporations. 
<— >  Where  wrong  was  committed  in  another  state. 

Cited  in  Pullman  Palace  Car  Co.  v.  Harrison,  122  Ala.  149,  82  A.  S.  R.  68,  25 
So.  697,  holding  that  action  against  foreign  corporation  doing  business  here  oaa- 
not  be  maintained  for  tort  committed  by  it  in  another  state;  Dozier  Lumber  Co. 
V.  Smith-Isburg  Lumber  Co.  145  Ala.  317,  39  So.  714,  holding  that  courts  of  this 
state  have  no  jurisdiction  of  action  between  foreign  corporations  where  cause  of 
action  arose  outside  of  state. 

Cited  in  notes  in  59  A.  S.  R.  878,  on  discretion  to  decline  jurisdiction  of  cause 
of  action  arising  in  a  sister  state;  85  A.  8.  R.  921,  on  jurisdiction  of  causes  aris> 
ing  beyond  the  state  or  existing  in  favor  of  nonresidents;  56  L.R.A.  219,  on  law 
applicable  in  action  on  foreign  cause  of  action  for  death  or  bodily  injury  as  af- 
fected by  place  of  residence  or  citizenship. 
Actions  against  domestic  carriers  for  loss  sustained  In  another  state. 

Distinguished  in  Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala.  294,  18  A.  S.  R.  119, 
7  So.  762,  holding  that  action  may  be  maintained  against  domestic  railroad  cor* 
poration  in  this  state  to  recover  damages  for  injuries  to  cattle  transported  un* 
der  contract  made  here,  although  injury  occurred  in  another  state. 
Right  of  action  in  one  state  for  personal  injuries  received  in  another. 

Cited  in  Smith  v.  Empire  State-Idaho  Min.  &  Development  Co.  127  Fed.  462, 
holding  that  transitory  action  to  enforce  personal  liability  may  be  litigated  in 
-state  other  than  that  in  which  accident  occurred;  Kahl  v.  Memphis  &  C.  R.  Co. 
-95  Ala.  337,  10  So.  661;  Louisville  &  N.  R.  Co.  v.  Williams,  113  Ala.  402,  21  So. 
^38;  Watford  v.  Alabama-Florida  Lumber  Co.  152  Ala.  178,  44  So.  567,— holding 
that  action  cannot  be  maintained  for  personal  injuries  received  in  another  state, 
unless  actionable  by  laws  of  state  where  received. 
Situs  of  debt  for  purpose  of  garnishment. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Dooley,  78  Ala.  524;  Louisville  &  N.  R.  Co. 
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V.  Nash,  118  Ala.  477,  72  A.  8.  R.  181,  41  L.RJL  331,  23  So.  825,— holding  sitna 
of  debt  for  purpoae  of  garnishment  ia  at  creditor's  domieil;  Renier  y.  Hurlbotr 
81  Wia  24,  20  A.  8.  R.  850,  14  L.R.A.  562,    50  N.  W.  783,  holding  aitua  of  in- 
dehtednese  on  judgment  for  purpoae  of  gamiahment  ia  at  creditor's  domieiL 
Neceaalty  for  proof  of  aerrloe  on  corporate  ofllcer. 

Cited  in  Independent  Fob.  Co.  y.  American  Press  Asao.  102  Ala.  475,  15  So. 
047,  holding  judgment  by  default  against  corporation  without  proof  of  serriea 
on  one  of  corporate  ofBoera,  erroneous. 

52  AM.  REP.  844,  ESQUITABIiE  Jj.  ASSUR.  SOC.  ▼.  VOGEX,   76  ALA. 

441. 
DomldUmry  aad  anclllarx  adminlatnulon. 

Cited  in  Hall  y.  Pegram,  85  Ala.  522,  5  So.  209,  holding  ezceas  of  aasets  in  an- 
cillary adminiatrator's  handa,  after  payment  of  creditora  in  hia  atate  properly 
payable  to  domiciliary  administrator;  Kraft  y.  Moore,  76  Ark.  391,  89  S.  W. 
51,  holding  that  objection  to  right  of  ancillaiy  administrator  to  sue  resident 
of  state  of  domiciliary  administrator  who  happena  to  be  within  state  cannot  be 
raised  on  appeal  for  firat  time. 

died  in  reference  note  in  2  A.  S.  R.  886,  on  power  of  foreign  administrator  to 
sue  in  another  state. 

Cited  in  notea  in  6  A.  S.  R.  185,  on  right  to  sue  foreign  executors,  administra- 
tors, and  guardiana  coming  within  jurisdiction;  85  A.  S.  R.  914,  on  doing  busi- 
ness within  state  subjecting  foreign  corporation  to  jurisdiction  of  courts;  70 
L.R.A.  523,  on  liability  of  foreign  corporations  to  suit. 

Kffect  of  payment  to  foreign  instead  of  to  domestic  administrator. 

Cited  in  Maas  y.  Qermaa  Say.  Bank,  73  App.  Diy.  524,  77  N.  T.  Supp.  256 
(reversing  36  Misc.  154,  72  N.  Y.  Supp.  1068),  holding  innocent  payment  of  de- 
cedent's savings  bank  account  to  foreign  administrator,  after  lettera  issued  to  do- 
mestic administrator,  upon  presentation  of  pass  book  and  certified  copy  of  letters, 
valid. 

52  AM.  REP.  S40,  SOUTH  A  NORTH  AliA.  R.  CO.  ▼.  HUFFBIAN,  76 

AliA.   492. 
lilabiUty  of  railroad  company  for  mistakes  of  its  agents  and  aerrants. 

Cited  in  Georgia  P.  R.  Co.  y.  Propst,  83  Ala.  518,  3  So.  764,  holding  that  con- 
ductor has  implied  authority  to  employ  brakeman  temporarily;  Alabama  G.  S.  R. 
Co.  y.  Thomas,  83  Ala.  343,  3  So.  802,  on  liability  of  railroad  for  conduct  of  de- 
pot master. 
—  Liability  to  passenger. 

Cited  in  Alabama  G.  S.  R.  Co.  y.  Heddleeton,  82  Ala.  218,  3  So.  53,  holding 
railroad  liable  for  mistakes  of  agent,  directing  passenger  to  wrong  train;  Kan- 
aaa  City,  M  4  B.  R.  Co.  y.  Higdon,  94  Ala.  286,  33  A.  S.  R.  119,  14  L.RJL  516, 
10  So.  282,  holding  passenger  entitled  to  rely  upon  and  follow  instructions  of 
conductor  as  to  carriage  of  his  dog;  Atkinson  y.  Southern  R.  Co.  114  Ga.  146, 
55  L.R.A.  223,  39  8.  £.  888,  holding  railroad  company  liable  for  act  of  ticket 
agent  in  selling  ticket  for  passage  on  train  which  does  not  stop  at  passenger's 
destination 

Cited  in  reference  note  in  8  A.  S.  R.  863,  on  recovery  of  damages  for  expulsion 
from  train  when  riding  under  repreaentations  of  ticket  agent. 
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Cited  in  note  in  122  A.  S.  IL  639,  on  pMsenger's  right  to  rely  on  statements  of 
ticket  agent. 

Distinguished  in  Vormns  y.  Tennessee  Coal,  Iron  &  R.  Co.  97  Ala.  326,  12  So. 
Ill,  holding  owner  of  road  not  responsible  for  act  of  servant  in  letting  passenger 
train  of  another  road  upon  his  track. 
Right  of  oondnctor  to  eject  passenger  travelling  on  void  ticket. 

Cited  in  McGhee  v.  Reynolds,  117  Ala.  413,  23  So.  68,  holding  that  conductor 
may  eject  passenger  from  railroad  train  when  travelling  on  void  ticket,  if  done 
in  proper  manner. 
liiability  of  telegraph  company  for  acts  of  agent. 

Cited  in  Western  U.  Teleg.  Co.  v.  Mullins,  44  Neb.  732,  62  N.  W.  880,  holding 
telegraph  company  not  liable  for  acts  of  clerk'  committed  outside  line  of  his  duty 
and  not  connected  with  master's  business. 
When  punitive  damages  recoverable  for  negligence. 

Cited  in  East  Tennessee,  V.  &  G.  R.  Co.  v.  King;  81  Ala.  177,  2  So.  152; 
LouisviUe  4  N.  R.  Co.  v.  Hall,  87  Ala.  708,  13  A.  S.  R.  84,  4  L.ILA.  710,  6  So. 
277, — holding  exemplary,  punitive  or  vindictive  damages  not  recoverable  in  ab- 
sence of  evidence  of  gross,  wanton  or  reckless  negligence. 

5S  AM.  KEP.  S5S,  OBNTRAIj  R.  A  BKG.  CO.  v.  SMITH,  76  AliA.  572. 
Powers  of  corporations. 

Cited  in  Steiner  v.  Steiner  Land  &  Lumber  Co.  120  Ala.  128,  26  So.  494; 
Southern  Mut.  Aid  Asso.  v.  Boyd,  145  Ala.  167,  41  So.  164, — ^holding  that  cor- 
porations have  only  such  powers  as  are  expressly  given  in  their  charters,  witb 
those  incidental  and  necessary  for  carrying  out  objects  of  their  charters. 
—  To  enter  into  partnership  with  individual. 

Cited  in  Sabine  Tram  Co.  v.  Bancroft,  16  Tex.  Civ.  App.  170,  40  S.  W.  837, 
holding  that  corporation  cannot  enter  into  partnership  with  individuals. 

Cited  in  note  in  115  A.  S.  R.  411,  on  whether  partnerships  may  be  formed 
between  several  corporations  or  a  corporation  and  an  individual. 
Proof  of  partnership  or  agency  by  general  reputation. 

Cited  in  St.  Louis  &  T.  River  Packet  Co.  v.  McPeters,  124  Ala.  451,  27  So. 
518;  First  Nat.  Bank  v.  Leland,  122  Ala.  289,  25  So.  195,— holding  that 
existence  of  partnership  cannot  be  established  by  general  reputation,  or  on 
hearsay  evidence;  Cohn  &  G.  Lumber  Co.  v.  Robbins,  159  Ala.  289,  48  So.  853, 
holding  that  acts  and  declarations  of  one  in  possession  are  admissible  to  explain 
his  possession,  but  they  are  not  admissible  to  prove  ownership  of  or  with 
another,  unless  such  other  has  notice;  Kramer  v.  Blair,  88  Va.  456,  13  S.  E. 
914,  holding  that  agency  cannot  be  proved  by  general  reputation. 

Cited  in  note  in  20  L.R.A.  597,  on  proof,  against  one  person,  of  declarations 
by  another  to  show  partnership. 

Ultra  vires  as  a  defense. 

Cited  in  Southern  Bldg.  &  L.  Asso.  v.  Casa  Grande  Stable  Co.  128  Ala.  624, 
29  So.  654,  holding  that  corporation  cannot  maintain  bill  in  equity  to  cancel 
mortgage  which  is  ultra  vires  without  restoration  of  amount  due  thereon; 
First  Nat.  Bank  v.  Winchester,  119  Ala.  168,  72  A.  S.  R  904,  24  So.  351,  holding 
ultra  vires  executory  contracts  of  corporations,  void:  Burke  v.  State,  64  Misc. 
558,  119  N.  Y.  Supp.  1089,  holding  that  corporation  cannot  set  up  ultra  vires 
as  shield  from  consequences  of  its  negligence  in  conducting  business  not  within 
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«eope  of  iU  lawful  aetintiM;  ChesapefJce  ft  O.  R.  Ck>.  y.  Howard,  14  App.  D.  a 
202,  holding  oorporationt  liable  for  erery  wrong  they  commit  irrespectiye  of 
•doctrine  of  ultra  vires;  Chicago  General  R.  Co.  ▼.  Chicago  City  R.  Co.  87  HL 
App.  n,  holding  oorporationa  reaponaible  for  wrongs  committed  by  them  same 
MM  natural  persons;  Nims  y.  Mt.  Hermon  Boys'  School,  160  Mass.  177,  38 
A.  &  R.  467,  22  LJLA.  S64,  S5  N.  E.  776,  holding  that  educational  corporation 
«annot  set  up  that  its  maintoiancs  of  ferry  was  ultra  vires  as  defense  to  personsl 
injury  action  by  passenger. 

Cited  in  reference  notes  in  69  A.  R.  134,  on  corporation's  estoppel  to  set  up 
that  contract  was  ultra  vires;  2  A.  8.  R.  317,  on  liability  of  corporation  for 
iorts  committed  ultra  vires;  3  A.  8.  R.  699,  on  estoppel  to  raise  question  of 
ultra  vires;  39  A.  8.  R.  473,  on  ultra  vires  as  defense  against  corporation's 
liability  for  tort;  42  A.  8.  R.  263,  on  ultra  vires  act  of  corporation  as  defense. 

Zt  AM.  REP.  861,  BARRETT  t.  BELL,  82  Mo.  110. 
Appurtenances  by  ImplloatloiL 

Cited  in  Slack  v.  Knox,  114  III  App.  436,  holding  lessee  entitled,  under  second 
lease,  to  use  leased  premises  in  same  manner,  with  same  rights,  privileges  and 
conveniences  under  like  conditions  as  under  first  lease;  Mulrooney  v.  O'Bear, 
171  Mo.  613,  71  8.  W.  1019  (reversing  80  Mo.  App.  471),  holding  that  mains 
in  alley  and  meter  at  connection  with  city  system  did  not  pass  to  purchaser 
of  lots  as  appurtenances;  Jemo  v.  Tourist  Hotel  Co.  55  Wash.  595,  30  L.RJl(N.S.) 
926,  104  Pac  820,  19  A.  4  E.  Ann.  Cas.  1199,  holding  that  side  entrance  from 
hotel  to  room  leased  for  restaurant  is  i\ot  appurtenance  and  landlord  is  not 
liable  for  closing  it  up. 

Cited  in  note  in  15  L.R.A.  654,  on  corporeal  appurtenances  to  realty. 

Z2  AM.  REP.  866,  SMITH  t.  SHELL,  82  MO.  216. 

Neoesaity  that  whole  contract  within  statute  of  frauds  be  in  writing. 

Cited  in  Rucker  v.  Harrington,  52  Mo.  App.  481,  holding  that  written 
agreement  for  sale  of  real  estate  must  contain  whole  agreement;  Miller  v. 
Goodrich  Bros.  Bkg.  Co.  53  Mo.  App.  430,  holding  that  contract  not  to  be 
performed  within  one  year  must  all  be  in  writing;  James  Halpin  Mfg.  Co.  v. 
School  Dist  54  Mo.  App.  371,  holding  that  parol  modification  of  contract 
required  by  statute  of  frauds  to  be  in  writing  can  have  no  existence  except  as  to 
consideration  in  contracts  for  sale  of  real  estate;  Weil  v.  Willard,  55  Mo.  App. 
376,  holding  contract  for  sale  of  land  required  to  so  describe  it  that  it  may 
be  indentified  or  to  refer  to  some  "external  standard"  of  description,  whereby 
it  can  be  identified  by  extrinsic  evidence;  Claes  &  L.  Mfg.  Co.  v.  McCord,  65 
Mo.  App.  507,  holding  that  stipulation  for  delivery  within  specified  time  cannot 
be  shown  by  oral  evidence  when  contract  within  statute  of  frauds;  Ferguson 
V.  DavidBon,  64  Mo.  App.  193,  holding  that  express  stipulation  for  delivery  at 
vendor's  customary  place  need  not  be  set  forth  in  memorandum  of  sale  under 
statute  of  frauds;  Biest  v.  Ver  Steeg  Shoe  Co.  97  Mo.  App.  137,  70  8.  W.  1081, 
holding  that  all  essential  terms  of  agreement  within  statute  of  frauds  must  be 
in  writing;  Darnell  v.  Lafferty,  113  Mo.  App.  282,  88  S.  W.  784,  holding  mem- 
orandum in  which  time  and  place  not  agreed  upon  construed  as  providing  for 
delivery  within  reasonable  time  at  customary  place;  Darnell  v.  Lafferty,  113 
Mo.  App.  282,  88  S.  W.  784,  holding  parol  evidence  inadmissible  to  supply 
omissions  of  incomplete  contract  within  statute  of  frauds;  Ringer  v.  Holtcclaw, 
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112  Mo.  519,  20  S.  W.  800,  holding  that  memorandum  of  contract  for  sale  of 
land  muat  bo  state  contract  that  its  essential  terms  may  he  ascertained  without 
resort  to  parol  evidence;  Parsons  y.  Kelso,  141  Mo.  App.  369,  125  S.  W.  227; 
Wagniere  ▼.  Bunnell,  29  R.  I.  580,  73  Atl.  309,  17  A.  &  £.  Ann.  Cas.  205; 
Reigart  ▼.  Manufacturers  Coal  &  Coke  Co.  217  Mo.  142,  117  S.  W.  61,— holding 
that  memorandum  of  contract  required  to  be  in  writing  must  contain  all  essen- 
tial terms. 
Admissibility  of  offer  to  compromise. 

Cited  in  Edwards  y.  Bates  County,  55  Fed.  436,  holding  that  offer  to  com- 
promise cannot  be  admitted  in  evidence;  Fink  y.  Lancashire  Ins.  Co.  60  Mo.  App. 
^73,  holding  offer  of  compromise  not  competent  as  admission  of  liability; 
Cullen  V.  Insurance  Co.  of  N.  A.  126  Mo.  App.  412,  104  S.  W.  117,  holding 
attempt  at  compromise  inadmissible  in  evidence. 
Failure  of  proof  of  cause  of  action  pleaded. 

Cited  in  Clark  v.  Clark,  59  Mo.  App.  532,  holding  that  no  recovery  can  be 
had,  when  evidence  does  not  tend  to  establish  cause  of  action  pleaded;  Cole  v. 
Armour,  154  Mo.  333,  55  8.  W.  476;  Koons  v.  St  Louis  Car  Co.  203  Mo.  227,  101 
8.  W.  149, — ^holding  that  plaintiff  cannot  sue  on  qdb  cause  of  action  and  recover 
upon  another. 

4S2  AM.  REP.  SCO,  HUMES  T.  MISSOURI  P.  R.  CO.  82  MO.  221. 
liocal  or  special  legislation. 

Cited  in  Vermont  Loan  &  T.  Cb.  v.  Whithed,  2  N.  D.  82,  49  N.  W.  318; 
Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  310,  51  N.  W.  386,— holding  that  general 
law  may  be  constitutional  and  yet  operate  only  upon  very  limited  number  of 
persons  or  things;  State  ex  rel.  Martin  v.  Wofford,  121  Mo.  61,  25  S.  W.  851; 
State  ex  rel.  Dickason  v.  Marion  County  Ct.  128  Mo.  427,  31  8.  W.  23,— 
holding  law  which  applies  to  all  persons  who  may  come  into  like  situation  and 
circumstances,  not  special;  State  v.  Gregory,  170  Mo.  598,  71  S.  W.  170,  holding 
act  referring  to  all  contractors  and  all  subcontractors  and  which  does  not  split 
np  a  natural  class,  valid. 

Cited  in  note  in  14  LJLA.  586,  on  unjust  discriminations  within  constitutional 
inhibition. 

—  Double  damage  acta. 

Cited  in  St.  Louis  &  8.  F.  R.  Co.  t.  Mathews,  165  U.  8.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243;  Phillips  v.  Missouri  P.  R.  Co.  86  Mo.  540;  Ex  parte  Manna- 
duke,  91  Mo.  228,  60  A.  R.  250,  4  S.  W.  91 ;  Meyers  v.  Union  Trust  Co.  82  Mo.  237, 
— holding  statute  making  railroads  liable  in  double  damages  for  stock  killed  in 
consequence  of  their  neglect  to  fence,  constitutional;  Burkholder  v.  Union  Trust 
Co.  82  Mo.  5TI,  holding  act  giving  injured  party  right  of  action  against  railroad 
for  three  times  excess  of  legal  rate  of  freight  charged,  constitutional;  King- 
bury  V.  Missouri,  K.  &  T.  R.  Co.  156  Mo.  379,  57  8.  W.  547,  holding  sUtute  mak- 
ing railroads  liable  in  double  damages  for  injuries  resulting  from  failure  to 
fence,  constitutional;  Hamman  v.  Central  Coal  &  Coke  Co.  156  Mo.  232,  56  8.  W. 
1091,  holding  act  fixing  maximum  amount  of  damages  for  death  of  miners  at 
double  amount  of  general  damage  act,  constitutionaL 

Cited  in  notes  in  62  A.  S.  R.  170,  on  duty  of  railroad  company  to  fence  tracks 
and  maintain  cattle  guards;  9  L.R.A.(N.8.)  358,  on  private  action  for  viola- 
tion of  statute  requiring  railroads  to  fence  right  of  way;  31  L.R.A.(N.S.)  862, 
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864,  on  oonatitutionality  of  statutes  requiring  railroad  to  fence  tracks  and  build 
cattle  guards;  19  £.  R.  C.  26,  on  duty  to  maintain  fence. 
•*As  to  attorney's  fees. 

Cited  in  Ten«  Haute  4  L.  R.  Co.  ▼.  Salmon,  161  Ind.  131,  67  N.  E.  918,  bold- 
ing  act  authorizing  recovery  of  attorney's  fees  in  addition  to  value  of  fence  con- 
structed by  adjoining  landowner  along  railroad  right  of  way  constitutional;  Per- 
kins V.  St.  LouU,  I.  M.  &  S.  R.  Co.  103  Mo.  62,  11  L.R.A.  426,  15  S.  W.  320,  hold- 
ing statute  making  railroads  liable  for  plaintiff's  attorney  fees  in  action  for  stock 
killed  in  consequence  of  their  failure  to  fence,  constitutional. 
•*  As  to  prlYate  oorporatlons. 

Cited  in  Little  Rock  4  Ft  S.  R.  Co.  v.  Hanniford,  49  Ark.  291,  1  Inters.  Com. 
Rep.  680,  6  S.  W.  294,  holding  act  penalizing  railroads  to  enforce  prompt  de- 
livery of  freight  constitutional;  State  v.  Canal  4  C.  R.  Co.  60  La.  Ann.  1189,  56 
L.RJL  287,  24  So.  266,  holding  ordinance  compelling  street  car  company  to  sprin- 
kle their  tracks  constitutional;  Steele  v.  Missouri  P.  R.  Co.  84  Mo.  57,  holding 
statute  conferring  jurisdiction  upon  justices  of  the  peace  in  all  actions  against 
railroads  for  killing  of  stock,  constitutional;  Carroll  v.  Missouri  P.  R.  Co.  88 
Mo.  239,  57  A.  R.  382,  holding  act  authorizing  recovery  of  certain  sum  in  esses 
of  death  <rf  persons  occasioned  by  negligence  of  railroads,  constitutional ;  Powell 
V.  Sherwood,  162  Mo.  606,  63  S.  W.  486,  holding  fellow  servant's  act  not  un- 
constitutional because  it  singles  out  railroad  companies;  Bradford  Constr.  Co. 
V.  Heflin,  88  Miss.  314,  12  L.RJ^.(N.S.)  1040,  42  So.  174,  8  A.  4  E.  Ann.  Cat. 
1077,  holding  that  partially  abrogating  common  law  fellow  servant  rule  ss  to 
employees  of  "any  railroad  company"  constitutional. 
'Act  diminishing  adnilnlstrator*8  fees. 

Cited  in  Re  Dewar,  10  Mont.  426,  26  Pac.  1026,  holding  act  diminishing  fees 
of  public  and  other  administrators  not  local  or  special  act. 
*  Classification  of  cities. 

Cited  in  State  v.  Binswanger,  122  Mo.  App.  78,  98  S.  W.  103,  holding  act  di- 
viding all  cities  into  classes  does  not  make  charter  of  one  city  a  special  enset- 
ment;  Owen  v.  Baer,  154  Mo.  434,  66  S.  W.  644,  holding  act  concerning  sewers 
and  made  applicable  to  cities  which  now  or  may  hereafter  contain  certain  num- 
ber of  inhabitants,  constitutional ;  State  ex  rel.  Atty.  Gen.  v.  Speed,  183  Mo.  186, 
81  S.  W.  1260,  holding  statute  applying  to  coal  oil  inspectors  of  city  that  now 
has  or  may  hereafter  have  three  hundred  thousand  inhabitants,  not  specisl  or 
local. 
—  Labor  statutes. 

Cited  in  State  v.  Cantwell,  179  Mo.  245,  78  S.  D.  569,  holding  labor  statute 
valid  where  it  operates  equally  on  all  who  come  into  class  to  which  it  applies; 
State  V.  I^oomis,  116  Mo.  307,  21  L.R.A.  789,  22  S.  W.  350  (dissenting  opinion), 
on  constitutionality  of  labor  act  applicable  to  manufacturing  and  mining  com- 
panies only. 

Distinguished  in  a  A.  A  A.  P.  R.  Co.  v.  Wilson,  4  Tex.  Civ.  App.  Cas.  (Will- 
son)    565,  19  S.  W.  910,  holding  that  legislature  cannot  impose  penalty  upon 
railroad  companies  for  failure  to  pay  employee  within  prescribed  time. 
•«  Changing  seat  of  government. 

Cited  in  SUte  ex  rel.  Lloyd  v.  Rotwitt,  15  Mont  29,  37  Pac.  845,  holding  act 
providing  for  submission  of  question  of  permanent  location  of  seat  of  government 
not  special  law. 
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^— liocal  option  laws. 

Cited  in  State  ex  rel.  Maggard  y.  Pond,  93  Mo.  606,  6  S.  W.  469,  holding  local 
option  act  applying  to  all  counties  in  state  as  class,  and  to  all  municipalities 
as  class  which  have  certain  population  or  over,  general  law. 
—  Penal  statutes. 

Cited  in  State  ▼.  Gritzner,  134  Mo.  512,  36  S.  W.  39,  holding  act  making  op- 
tion dealing  with  criminal  offense  not  special  law  because  of  attempting  to  legis- 
late against  trading  and  dealing  in  certain  articles  of  personal  property ;  Casey  v. 
St.  Louis  Transit  Co.  116  Mo.  App.  235,  91  S.  W.  419,  holding  p^ice  power  au- 
thority for  penal  provisions  of  enactment  providing  forfeiture  to  relatives  of 
one  killed  through  negligence  of  certain  persons. 
Right  to  recover  less  snm  than  that  fixed  as  penalty. 

Cited  in  Marsh  v.  Kansas  City  Southern  R.  Co.  104  Mo.  App.  577,  78  8.  W. 
2M,  holding  that  penalty  in  fixed  sum  does  not  necessarily  mean  that  no  less 
sum  can  be  recovered. 
Construction  of  statutes. 

Cited  in  State  ex  rel.  Hanuner  v.  Wiggins  Ferry  Co.  208  Mo.  622,  106  S.  W. 
1005;  State  ex  rel.  SulUvan  y.  Reynolds,  209  Mo.  161,  123  A.  8.  R.  468,  15  L.R.A. 
(N.S.)  963,  107  S.  W.  487,  14  A.  &  E.  Ann.  Cas.  198,— holding  that  statute  in- 
cludes thing  which  is  in  intention  of  makers  as  much  as  if  it  were  within  the 
letter;  Belk  v.  Hamilton,  130  Mo.  292,  32  S.  W.  656,  holding  that  establishment 
of  statutory  private  road  does  not  depend  upon  constitutional  authority  for 
**ways  of  necessity." 

Cited  in  note  in  17  L.R.A.  75,  on  construction  of  statutes  giving  remedy  for 
negligently  causing  death. 

Concurrent  Jurisdiction  of  courts. 

Cited  in  Purdy  v.  Gault,  19  Mo.  App.  191;  Richardson  v.  Palmer,  24  Mo.  App. 
480, — holding  circuit  court  not  precluded  from  exercising  concurrent  jurisdiction 
over  probate  matters  in  absence  of  explicit  terms  to  that  effect  in  constitution 
or  statute. 

5S   AM.  REP.   S76,  FINK  v.   MISSOURI  FURNACE  CO.   8S   MO.    276. 
Who  are  independent  contractors. 

Cited  in  Arthur  v.  Texas  &  P.  R.  Co.  71  C.  C.  A.  391,  139  Fed.  127,  holding 
compress  company  providing  its  own  platform,  machinery,  and  employees  and  de- 
termining manner  and  time  of  preparing  cotton  for  shipment  independent  con- 
tractor; Scott  V.  Springfield,  81  Mo.  App.  312,  holding  one  who  puts  in  sewer 
for  city,  under  supervision  of  its  engineer,  without  power  to  discharge  employees 
not  independent  contractor ;  O'Neill  v.  Blase,  94  Mo.  App.  648,  68  8.  W.  764, 
holding  laborer  engaged  for  fifty  cents  to  drive  animal  to  defendant's  shop  from 
another  part  of  city  not  independent  contractor;  Scharff  v.  Southern  Illinoia 
Constr.  Co.  115  Mo.  App.  157,  92  S.  W.  126,  holding  one  who  contracts  to  erect 
building  according  to  plans  of  owner's  architect  and  under  his  supervision  but  who 
retains  full  control  as  to  means  employed,  independent  contractor;  Mullich  v. 
Brocker,  119  Mo.  App.  332,  97  S.  W.  549,  holding  boy  who  undertakes  to  break 
iiorse  for  specific  sum  not  independent  .contractor  as  matter  of  law;  O'Hara  v. 
Laclede  Gaslight  Co.  131  Mo.  App.  428,  110  S.  W.  642,  holding  gas  company  not 
liable  for  negligence  of  servants  of  teaming  company  with  whom  it  has  contract 
to  haul  and  distribute  pipes,  where  it  retains  no  control  over  means  employed 
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to  do  work;  Burnt  y.  McDonald,  57  Mo.  App.  699;  Gayle  ▼.  MiBSOuri  Oar  4 
Foundry  Co.  177  Mo.  427,  76  S.  W.  987,— holding  employer  who  haa  contracted 
with  competent  peraon  exercising  independent  anployment,  to  do  lawful  and  aaie 
piece  of  work  according  to  latter'a  own  method  and  subject  to  his  contnd  ex- 
cept as  to  results,  not  answerable  for  wrongs  of  such  contractor  or  his  senrant; 
Long  ▼.  Moon,  107  Mo.  334,  17  S.  W.  810,  holding  employer  not  liable  for  wrong- 
ful acts  of  contractor  exercising  independent  calling  and  in  entire  control  of 
work  except  as  to  results;  Crenshaw  v.  Ulbnan,  113  Mo.  633,  20  8.  W.  1077, 
holding  employment  of  superintendent  of  construction  work  by  owner  does  not 
render  him  liable  for  negligence  of  independent  contraetOT;  Saunders  y.  Toronto, 
26  Ont  App.  Rep.  265,  holding  that  relation  of  master  and  servant  does  not 
exist  between  city  and  teamster  hired  by  hour  to  remove  sweepings,  with  horst 
and  cart  owned  by  him. 

Cited  in  reference  notes  in  60  A.  R.  701,  on  liability  of  employer  for  act  of 
contractor  claimed  to  be  nuisance;  4  A.  S.  R.  264,  on  test  as  to  whether  rda- 
tion  of  master  and  servant  or  contractor  and  contractee  exists;  17  A.  S.  R.  932, 
on  who  is  independent  contractor. 

Cited  in  notes  in  22  A.  8.  R.  463,  on  when  relation  of  master  and  serrant 
exists;  76  A.  8.  R.  383,  on  who  are  independent  contractors;  76  A.  8.  R.  394, 
on  liability  for  negligence  and  other  torts  of  independent  contractor;  65  LuRjL 
448,  on  distinction  between  independent  contractors  and  servants  or  agents; 
65  L.RJL  624,  on  nonliability  of  employer  for  torts  of  independent  contrsctor; 
65  L.RJ^.  457,  on  testing  character  of  contract  as  that  of  an  independent  con- 
tractor by  existence  or  absence  of  right  of  control  on  employer's  part;  65  Ti.R.A 
505,  on  determining  nature  of  contract  as  dependent  or  independent  with  refer- 
ence to  basis  on  which  compensation  of  employee  is  calculated;  65  L.RJL  496, 
on  effect  of  character  of  stipulated  work  to  negative  independence  of  contrsctor; 
65  LJCA.  482,  on  effect  of  provision  that  work  shall  be  done  under  direction  of 
employer  on  question  of  independence  of  contract;  65  L.RJ^.  468,  on  inferencfr 
of  independence  of  contracts  by  persons  furnishing  teams  and  men  to  do  var- 
ious kinds  of  work;  65  LILA.  654,  on  nonliability  of  employer  for  negligenee 
of  independent  contractor  in  excavation  work;  16  L.RJL(N.S.)  817,  on  cartmaa 
as  an  independent  contractor. 

Distinguished  in  Sandifer  y.  Lynn,  52  Mo.  App.  553,  holding  driver  of  team 
furnished  and  maintained  by  another  not  engaged  in  independent  employment, 
where  employment  at  pleasure  of  owner  and  driver  receives  one  third  of  reeeipts. 
Neoesstty  Ibat  railroad  guard  against  Injary  to  <diildreii. 

Cited  in  Barney  v.  Hannibal  4  St  J.  R.  Co.  126  Mo.  872,  26  LJUL  847,  88 
6.  W.  1069,  on  necessity  for  guards  to  keep  children  from  boarding  moving  ears. 

62  AM.  RBP.  880,  DOOLET  T.  KANSAS  CITY,  82  MO.  444. 
Liability  of  mniUcipality  for  damages  *  For  authorised  act  irregularly 
performed. 

Cited  in  Langley  v.  Augusta,  118  Ga.  590,  08  A.  S.  R.  133,  45  a  E.  486,  hold- 
ing city  having  authority  to  do  act  liable  therefor,  although  performance  is  ir- 
regular, or  by  different  instrumentality  from  that  prescribed;  Rives  v.  Columbia, 
SO  Mo.  App.  173,  holding  city  liable  for  damages  where  there  is  valid  ordinance 
and  grading  is  done  without  taking  measures  to  ascertain  and  pay  damages; 
Foncannon  v.  Kirksville,  88  Mo.  App.  279,  holding  that  acceptance  and  pay- 
ment for  sewer  constructed  by  city  renders  it  liable  for  its  turning  out  a  nui- 
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sauce,  although  its  establishment  was  irregular;  Householder  v.  Kansas,  83  Mo^ 
488,  holding  that  city  cannot  change  grade  of  street  to  damage  of  abutting  lot 
without  compensation  to  owner,  even  though  no  statute  to  give  effect  to  pro- 
hibitory clause  in  constitution;  Collensworth  y.  New  Whatcom,  16  Wash.  224, 
47  Pac  439,  holding  municipal  corporation  liable  for  negligence  in  performanod 
of  corporate  powers  in  irregular  manner. 

Cited  in  notes  in  30  A.  S.  R.  408,  on  municipal  liability  for  iinlawful  acts  of 
officers  and  agents  which  are  not  ultra  vires;  34  A.  S.  R.  Z7,  on  municipal  lia^ 
bility  for  torts  not  sanctioned  by  its  charter. 
*  For  seiaiire  of  hotel  for  pest  house. 

Cited  in  Barton  v.  Odessa,  109  Mo.  App.  76,  82  S.  W.  1119,  holding  city  liable 
for  seizure  of  hotel  and  its  conversion  into  pest  house. 

Cited  in  note  in  5  L.R.A.(1^.S.)  1030,  on  right  of  property  owner  to  complain 
of  location  of  contagious-disease  hospital  in  neighborhood. 
—  For  Qnaathorlzed  acts  of  officer. 

Cited  in  Allison  v.  Richmond,  51  Mo.  App.  133,  holding  unauthorized  acts  of 
officers  in  removing  nuisances  binding  on  city;  Worley  v.  Columbia,  88  Mo.  106, 
holding  municipal  corporation  not  liable  for  trespass  by  officers  in  enforcement 
of  void  ordinance;  Galveston  v.  Brown,  28  Tex.  Civ.  App.  274,  67  S.  W.  156,. 
holding  municipal  corporation  not  liable  for  act  of  officer,  beyond  scope  of  his- 
authority,  in  impressing  horses  for  public  emergency. 

Ratification  of  nnaiithorized  act  by  manlcipality. 

Cited  in  Werth  v.  Springfield,  22  Mo.  App.  12,  holding  subsequent  adoption  by 
ordinance  of  illegal  change  oi  grade  will  not  avail  one  who  began  suit  prior  to 
such  adoption;  Kroffe  v.  Springfield,  86  Mo.  App.  530,  holding  that  city  cikn 
only  ratify  act  of  its  officers  by  ordinance;  Akers  v.  Kolkmeyer,  07  Mo.  App. 
520,  71  S.  W.  536,  holding  that  acceptance  and  use  of  sewer  by  eity,  establisheii 
by  resolution  instead  of  by  ordinance  made  it  public  sewer. 

52  AM.  REP.  88S,  SPRAGUE  ▼.  RODNEY,  82  MO.  498,  Overraiecl  on 

later  appeal  In  104  Mo.  340,   10  S.  W.  505. 
Effect  of  knowledge  of  Illegal  purpose  on  validity  of  contract. 

Cited  in  Jackson  v.  City  Nat.  Bank,  125  Ind.  347,  9  L.R.A.  657,  25  K.  E.  430^ 
holding  that  mere  knowledge  on  part  of  one  loaning  money  that  it  is  to  be  used 
in  purchase  of  options  will  not  defeat  recovery. 

Cited  in  notes  in  117  A.  S.  R.  502,  on  effect  of  knowledge  of  contemplated  per- 
formance of  contract  in  illegal  manner;  12  L.R.A.(N.S.)  603,  on  ethics  of  sale 
in  violation  of  law  by  blameless  vendors;  6  E.  R.  C.  336,  on  validity  of  contract 
tainted  with  illegal  or  immoral  purpose  known  to  both  parties. 

Distinguished  in  Sawyer  v.  Sanderson,  113  Mo.  App.  233,  88  S.  W.  161,  hold- 
ing that  knowledge  of  seller  of  saloon  stock,  and  his  participation  in,  unlawful 
design  of  vendee,  to  use  license  in  violation  of  law,  will  prevent  his  recovery  on 
note  for  purchase  price. 
Enforceability  of  illegal  contract. 

Cited  in  reference  notes  in  52  A.  R.  546,  on  validity  of  sale  of  liquor  to  be 
sold  in  foreign  state  contrary  to  law;  60  A.  R.  354,  on  loan  for  purpose  of 
gambling. 

Cited  in  note  in  16  L.R.A.  835,  on  right  to  recover  price  of  property  sold  to  be 
used  in  aid  of  prostitution. 

Overruled  on  later  appeal  in  104  Mo.  349,  16  8.  W.  605,  holding  contract  to 
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convey  bouse  for  uw  as  a  brothel  after  speeified  paymenta  shall  have  been  made 
not  capable  d  specific  enforcement  because  of  its  illegality. 
Doctrine  of  stare  decisis. 

Cited  in  Bealey  v.  Smith,  168  Mo.  515,  81  A.  S.  R.  317,  59  S.  W.  984,  holding 
that  appellate  court  will  overrule  its  former  decisions  in  same  case  where  mia- 
chiefs  to  be  cured  far  outweigh  any  injury  that  might  be  done  in  particular  case. 

5S  AM.  REP.  S85,  RINEHART  t.  BILIiS,  82  MO.  534. 
liiability  for  interrupting  marital  relations. 

Cited  in  Callis  v.  Merrieweather,  98  Md.  361,  103  A.  S.  R.  404,  57  Atl.  201, 
holding  action  for  alienation  of  wife's  affections  not  confined  to  cases  of  im- 
proper or  adulterous  relations;  Trasker  y.  Stanley,  153  Mass.  148,  10  L.RJL 
468,  20  N.  E.  417,  holding  that  defendant  in  action  for  alienation  of  wife's  af- 
fections may  show  that  be  had  no  intent  to  cause  separation  and  that  his  advice 
was  honestly  given. 

Cited  in  note  in  11  L.R.A.  549,  on  action  for  inducement  to  violate  obligatioii. 
Proof  of  pecuniary  loss  as  twsis  of  action  for  alienation  of  affections. 

Cited  in  Adams  v.  Main,  3  Ind.  App.  232,  50  A.  8.  R.  266,  29  N.  p.  792; 
Nichols  V.  Nichols,  147  Mo.  387,  48  S.  W.  947 ;  Kujek  v.  Goldman,  9  Misc.  34, 

29  N.  Y.  Supp.  294, — holding  that  loss  from  alienation  of  wife's  affections  need 
not  be  proved  to  support  action  therefor. 

Cited  in  reference  note  in  56  A.  S.  R.  677,  on  action  by  husband  for  wrong  to 
wife. 

Cited  in  note  in  44  A.  S.  R.  845,  846,  on  action  for  alienation  of  wife's  affec- 
tions. 

Right  to  maintain  action  for  alienation  of  husband's  affections. 

Cited  in  Qow  v.  Chapman,  125  Mo.  101,  46  A.  S.  R.  468,  26  L.R.A.  412.  U 
S.  W.  328;  Bennett  v.  Bennett,  116  N.  Y.  584,  6  L.R.A.  553,  23  N.  E.  17,— hold- 
ing that  married  woman  may  maintain  action  against  third  persons  for  enticing 
her  husband  away  and  depriving  her  of  his  aid,  comfort,  and  society;  Daley  t. 
Gates,  65  Vt.  591,  27  Atl.  193,  on  right  of  wife  to  maintain  action  for  aliena- 
tion of  husband's  affections. 
Compromise  as  consideration  for  promise. 

Cited  in  School  Dist.  v.  Matherly,  90  Mo.  App.  403;  Young  v.  Schofield,  132 
Mo.  650,  34  S.  W.  497, — holding  that  compromise  of  doubtful  claim,  asserted 
in  good  faith,  furnishes  valuable  consideration  to  support  promise. 

AS  AM.  REP.  S88,  STATE  ▼.  MTERS,  8S  MO.  558. 
Admissibility  of  other  offenses  to  show  intent  or  motive. 

Cited  in  Wright  v.  Stewart,  ISO  Fed.  905,  holding  anterior  and  subsequent  acU 
-closely  allied  in  point  of  time  before  end  of  conspiracy  admissible  to  show  fraudu- 
lent intent  and  guilty  knowledge  of  conspirators;  Sorenson  v.  United  States, 
94  C.  C.  A.  181,  168  Fed.  785,  holding  that  mental  tendency  of  person  to  commit 
crime,  as  evidenced  by  weapons  or  tools  in  his  possession,  cannot  be  shown  to 
convict  him  of  prior  crime;  People  v.  Ebanks,  117  Cal.  652,  40  L.RJL  269,  49 
Pac.  1049,  holding  evidence  of  one  offense  admissible  to  prove  fact  material  in 
trial  of  another;  Wallace  v.  State,  41  Fla.  547,  26  So.  713;  Haynes  v.  Christian, 

30  Mo.  App.  198, — holding  evidence  of  collateral  facts  admissible  in  oases  where 
Jcnowledge  or  intent  material  fact  on  which  such  evidence  has  direct  bearing; 
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Davis  V.  Vories,  141  Mo.  234,  42  S.  W.  707,  holding  evidence  of  other  kindred  acts 
competent  to  establish  intent  or  motive  when  question  one  of  fraudulent  intent. 

Cited  in  notes  in  105  A.  S.  R.  097,  on  admissibility  of  other  crimes  where  in- 
nocent intent  may  be  deduced  from  the  act;  8  E.  R.  0.  88,  on  proof  of  acts  com- 
mitted subsequent  to  offense  to  show  intent  or  motive* 
—  In  prosecutions  for  cheating  and  defrauding. 

Cited  in  State  ▼.  Jackson,  112  Mo.  585,  20  S.  W.  674,  holding  that  instruc- 
tion in  prosecution  of  one  operating  confidence  game  must  contain  element  of 
defendant's  intent  to  cheat  and  defraud;  State  v.  Alexander,  119  Mo.  447,  24 
S.  W.  106G,  holding  former  deed  competent  to  show  fraudulent  intent  which 
animated  grantee  at  very  inception  of  transaction;  State  y.  Wilson,  143  Mo.  334, 
44  S.  W.  722,  holding  evidence  of  similar  contemporaneous  purchases  admissible 
to  show  common  fraudulent  purpose  and  intent  to  cheat  and  defraud;  State  v. 
Roberts,  201  Mo.  702,  100  S.  W.  484,  holding  evidence  of  similar  contempo- 
raneous fraudulent  exchange  of  land  admissible  to  show  common  intent  to  cheat 
and  defraud. 

Cited  in  notes  in  25  A.  8.  R.  387,  on  admissibility  of  other  false  pretenses 
under  indictment  for  particular  offense;   62  L.R.A.  241,  on  evidence  of  other 
crimps,  on  trial  for  fraud  or  false  pretenses  in  acquirement  of  money;  134  A.  S. 
R.  365,  367,  on  the  confidence  game. 
•»In  prosecutions  for  obtaining  money  under  false  pretenses. 

Cited  in  Farmer  v.  State,  100  Ga.  41,  28  S.  E.  26,  holding  similar  representa- 
tions made  to  another  for  purpose  of  fraudulently  obtaining  his  goods  admis- 
sible, in  x)rosecution  for  being  common  cheat,  to  show  intent;  State  ▼.  Briggs, 
74  Kan.  377,  7  L.R.A.(N.S.)  278,  86  Pac.  447,  10  A.  &  E.  Ann.  Cas.  904,  holding 
evidence  of  other  similar  offenses  admissible,  in  prosecution  for  obtaining  money 
on  false  pretense,  to  show  guilty  knowledge  and  intent;  State  ▼.  Beaucleigh,  92 
Mo.  490,  4  S.  W.  666;  State  v.  Bayne,  88  Mo.  604,— -holding  evidence  of  other 
similar  offenses  in  same  place  admissible,  in  prosecution  for  obtaining  money  on 
false  pretense,  to  show  intent;  State  t.  Wilson,  223  Mo.  166,  122  S.  W.  701, 
holding  that  upon  trial  for  crime  obtaining  money  by  deception  proof  of  similar 
offenses  at  about  same  time  and  place  as  admissible  to  show  intent. 
«*In  forgery  cases. 

Cited  in  State  v.  Minton,  116  Mo.  605,  22  S.  W.  808,  holding  other  forged 
deeds  similar  to  one  in  question  purporting  to  have  been  signed  and  acknowl- 
edged by  same  person  admissible  in  prosecution  for  forgery;  State  v.  Hodges, 
144  Mo.  50,  45  S.  W.  1093,  holding  evidence  of  other  forgeries  admissible  to  prove 
intent;  State  v.  Murphy,  17  N.  D.  48,  17  L.R.A.(N.S.)  609,  116  N.  W.  84,  16 
A.  &  E.  Ann.  Cas.  1133,  holding  that  on  trial  for  uttering  forged  instrument 
proof  of  similar  offenses  of  forgery  is  admissible  only  as  bearing  on  intent  with 
which  act  for  which  accused  is  being  tried  was  done. 

Distinguished  in  State  v.  Pyscher,  179  Mo.  140,  77  S.  W.  836,  holding  testimony 
that  acknowledgment  of  deed  was  forgery  admissible  as  bearing  on  establishment 
of  fact  that  deed  itself  was  forged. 
•»In  homicide  cases. 

Cited  in  State  v.  Williamson,  106  Mo.  162,  17  S.  W.  172,  holding  any  fact  ad- 
missible in  murder  trial  which  tends  to  prove  motive,  notwithstanding  it  tends 
to  prove  defendant  guilty  of  another  murder* 
Am.  Rep.  Vol.  XIX.— 78. 
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—  In  prosecatlons  for  robbery  and  tbeft. 

Cited  in  8Ute  ▼.  BAlch,  136  Mo.  103,  37  S.  W.  808,  holding  evidence  of  later 
robbery  eonunitted  by  defendant  admissible  to  show  common  intent  and  method; 
State  ▼.  Spray,  174  Mo.  569,  74  S.  W.  846,  holding  proof  of  another  robbery  in- 
admissible in  robbery  case  for  purpose  of  showing  intent;  State  ▼.  Phillips,  160 
Mo.  503,  60  S.  W.  1050,  holding  evidence  of  other  thefts  of  cows  admissible  to 
prove  intent  in  prosecution  for  like  offense. 

Presomption  of  materiality  of  variance  upon  refusal  of  demarrer  to 
evidence. 

Cited  in  SUte  v.  Harl,  187  Mo.  252,  38  a  W.  919,  holding  presumption  that 
variance  in  judgment  of  trial  eourt  was  inmMiterial  or  nonprejudicial  where  it 
refused  defendant's  demurrer  to  evidence. 

Form  of  indictment  for  false  pretenses  where  name  of  person  defrauded 
is  nnlcnown. 

Overruled  in  State  v.  Horn,  93  Mo.  190,  6  a  W.  96,  holding  that  statutoiy 
form  of  indictment  for  false  pretenses  cannot  be  resorted  to  where  name  of  per- 
son defrauded  unknown. 

52  AH.  RKP.  898,  WHITNBT  t.  OHAMBBRS,  17  NEB.  90,  22  Hf.  W. 

229. 
Effect  of  payment  on  running  of  limitations. 

Cited  in  Moffitt  v.  Carr,  48  Neb.  403,  58  A.  a  R.  696,  67  N.  W.  150,  holding  that 
payment  on  debtor's  note  by  sale  of  property  on  execution  does  not  arrest  running 
of  statute  of  limitations;  Union  Stockyards  Nat.  Bank  v.  Maika,  16  Wyo.  141, 
125  A.  S.  R.  1032,  92  Pac.  619,  14  A.  &  £.  Ann.  Cas.  977»  holding  that  involuntary 
part  payment  does  not  have  effect  of  arresting  running  of  statute  of  limitations 
upon  demand  founded  on  contract. 

Cited  in  reference  notes  in  58  A.  R.  749,  on  payment  by  assignee  as  reviving 
debt  barred  by  statute  of  limitations ;  26  A.  S.  R.  700,  on  effect  of  part  payment  d 
note  under  statute  of  frauds;  70  A.  S.  R.  319,  on  effect  of  paymmt  of  dividend  by 
assignee  for  creditors  to  remove  bar  of  limitations. 

—  Payment  by  assignee. 

Cited  in  Van  Patten  v.  Bedow,  75  Iowa,  589,  39  N.  W.  907,  holding  that  paj- 
ments  made  by  assignee  of  insolvent  note  made  in  continuation  of  original  ac- 
count; Smith  V.  St.  Paul  German  F.  Ins.  Co.  56  Afinn.  202,  57  N.  W.  475,  holding 
that  payment  of  dividend  by  assignee  of  insolvent  ddytor  does  not  prevent  running 
of  statute  of  limitations;  Regan  v.  Williams,  185  Mo.  620, 105  A.  8.  R.  600,  84  S. 
W.  959  Affirming  88  Mo.  App.  577)  holding  that  payment  of  interest  by  vendee^ 
who  has  assumed  mortgage,  while  note  yet  alive,  will  not  stop  running  of  statute 
of  limitations  as  to  vendor;  Connor  v.  Becker,  62  Neb.  856,  87  N.  W.  1065,  holding 
statement  on  check  "paid  by  defendant's  assignee  for  creditors"  construed  on  mo- 
tion for  judgment  as  regards  statute  of  limitation,  as  if  it  alleged  payment  by  as- 
signee under  insolvency  laws;  Bosler  v.  McShane,  78  Neb.  86,  12  L.R.A.(N.S.) 
1032,  110  N.  W.  726,  holding  that  payment  of  dividends  upon  stock  of  corpora- 
tion assigned  to  payee  by  maker  of  note  as  collateral,  and  application  upon  notfr 
will  stay  running  of  statute  of  limitations. 

Distinguished  in  McLaughlin  v.  Senne,  78  Neb.  631,  111  N.  W.  377,  holdii^ 
that  part  payment  on  debt  secured  by  mortgage  by  one  having  authority  to  bind 
property  tolls  statute  of  limitations  as  to  foreclosure  suit. 
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62  AM.  REP.  404,  STATE  v.  NEBRASKA  TELEPH.  CO.   17  NEB.  126, 
22  N.  W.  287. 

Duty  of  public  service  corporations  to  serve  all  alike. 

Cited  in  State  ex  rel  Mattoon  v.  Republican  Valley  R.  Ck).  17  Neb.  647,  62 
A.  R.  424,  24  N.  W.  329,  asserting  power  of  court  to  compel  railroad  to  build 
depot  at  village  of  over  600  inhabitants. 

Cited  in  notes  in  29  L.R.A.  792,  on  police  regulations  of  other  business  in  which 
patents  are  used;  31  L.R.A.  803,  on  police  regulation  of  operation  of  electric 
lines. 

—  Water  and  ll^ht  companies. 

Cited  in  State  ex  rel.  Latshaw  v.  Water  &  Light  Comrs.  105  Minn.  472,  127 
A.  S.  R.  681,  117  N.  W.  827,  holding  that  board  of  water  and  light  commissioners 
might  include  in  taker's  arrearages  gross  price  for  gas  and  incidental  charges  for 
severing  and  making  connections;  Steinman  v.  Edison  Electric  Illuminating  Co. 
24  Lane  L.  Rev.  332,  holding  public  lighting  company  without  power  to  ar- 
bitrarily fix  price  at  which  it  will  furnish  light  to  users;  American  Water- 
works Co.  V.  State,  46  Neb.  194,  30  L.RA..  447,  60  A.  S.  R.  610,  64  N.  W.  711, 
denying  right  to  deprive  of  water  consumer  in  arrears  for  illegal  charge,  tender- 
ing proper  charges;  Haugen  v.  Albina  Light  &  Water  Co.  21  Or.  411,  14 
L.R.A.  424,  28  Pac.  244,  requiring  company,  wilfully  refusing,  to  supply  water 
to  owner  building  house  adjacent  to  mains,  and  tendering  regular  charges  for 
installation;  Cincinnati,  H.  &  D.  R.  Co.  v.  Bowling  Green,  67  Ohio  St.  336,  41 
LJtA.  422,  40  N.  E.  121,  denying  right  of  local  company  to  charge  higher 
prices  for  lights  furnished  railroad,  compelled  by  ordinance  to  light  city; 
State  ex  rel.  Lanyon  v.  Joplin  Waterworks,  62  Mo.  App.  312,  compelling  supply 
of  water  to  one  providing  proper  meter  and  tendering  charges  fixed  by 
ordinance;  Mackin  v.  Portland  Gas  Co.  38  Or.  120,  49  L.R.A.  696,  61  Pac.  134, 
holding  mandamus  proper  remedy  to  enforce  supply  of  gas  to  all  connected  with 
mains  and  complying  with  proper  conditions. 

Distinguished  in  Mackin  v.  Portland  Gas  Co.  38  Or.  120,  49  L.R.A.  696,  61 
Pac.  134,  refusing  to  compel  continuance  of  supply  to  one  in  debt  for  gas  pre- 
viously consumed  in  another  building. 

—  Telephone  and  telegraph  companies. 

Cited  in  Huffman  v.  Marcy  Mut.  Teleph.  Co.  143  Iowa,  690,  23  L.R.A.(N.S.) 
1010,  121  N.  W.  1033;  Cumberland  Teleph.  &  Teleg.  Co.  v.  Kelly,  160  Fed.  316,— 
holding  telephone  and  telegraph  companies  required  to  serve  public  without  par- 
tiality or  discrimination;  Jones  v.  North  Georgia  Electric  Co.  126  Ga.  618,  6 
LJt.A.(N.S.)  122,  64  S.  E.  86,  6  A.  &  E.  Ann.  Cas.  626,  holding  that  one  who  at- 
tempts to  exercise  right  of  eminent  domain  shall  serve  public  fairly  and  without 
discrimination ;  Godwin  v.  Carolina  Teleph.  k  Teleg.  Co.  136  N.  C.  268, 103  A.  S.  R. 
941,  67  L.R.A.  261,  48  S.  E.  636,  1  A.  &  E.  Ann.  Cas.  203,  holding  that  prostitute 
and  keeper  of  bawdy-house  cannot  compel,  by  mandamus,  installation  of  telephone 
in  such  house;  State  ex  rel.  Postal-Cable  Co.  v.  Delaware  &  A.  Teleg.  &  Teleph. 
Co.  48  Phila.  Leg.  Int.  438,  holding  telegraph  company  entitled  to  use  of  telephone 
on  same  terms  as  subscribers  of  same  class;  Central  U.  Teleph.  Co.  y.  Bradbury, 
106  Ind.  1,  6  N.  E.  721 ;  upholding  right  of  legislature  to  require  no  discrimina- 
tion in  supplying  telephones  in  sustaining  liability  to  one  complying  with  proper 
conditions;  Commercial  U.  Teleg.  Co.  v.  New  England  Teleph.  &  Teleg.  Co.  61 
Vt.  241,  6  L.R.A.  161,  16  A.  S.  R.  893,  17  Atl.  1071;  Delaware  ex  rel.  Postal 
Teleg.  Cable  Co.  y.  Delaware  &  A.  Teleg.  &  Teleph.  Co.  47  Fed.  633,  compelling 
telephone  company,  prohibited  by  licensor,  to  permit  use  of  instruments  to  one 
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telegraph  company  on  same  terms  as  another;  Central  U.  Teleph.  Co.  t.  State, 
118  Ind.  194,  10  A.  S.  R.  114,  19  N.  E.  604,  compelling  company  doing  public 
toll  business,  to  furnish  telephone  upon  tender  of  regular  former  quarterly  rental; 
SUte  ex  rel.  Gwynn  v.  Citizens'  Teleph.  Co.  61  S.  C.  83,  85  A.  6.  R.  870,  55 
L.R.A.  139,  39  8.  £.  257,  requiring  replacement  of  telephone  in  buildings  of  one 
using  rival's  telephones  in  violation  of  contract. 

Cited  in  notes  in  81  A.  D.  617,  on  telegraph  company's  duty  to  serve  all  who 
ai^ly;  10  A.  8.  R.  133,  on  right  of  telephone  companies  to  discriminate;  5  L.R.A. 
162,  on  telephone  companies  as  common  carriers;  5  L.R.A.  161,  on  state  regula- 
tion of  telephone  companies;  15  L.R.A.  321,  on  compulsory  service  by  telephone 
company;  24  L.R.A.  166,  on  state  regulation  of  business  of  interstate  telegraph 
and  telephone  companies;  30  L.R.A.(N.S.)  1028,  on  right  to  refuse  telephone 
service  to  coerce  payment. 

Distinguished  in  Rushville  Co-op.  Teleph.  Co.  v.  Irvin,  27  Ind.  App.  62,  59 
N.  B.  327,  denying  right  of  recovery  for  damages  from  removal  of  telephone  by 
one  owing  for  preceding  month  and  claiming  offset;  Buffalo  County  Teleph.  Co.  v. 
Turner,  82  Neb.  841,  130  A.  8.  R.  699,  19  L.RJL(N.S.)  693,  118  N.  W.  1064, 
holding  that  rule  of  telephone  company  that  rent  must  be  paid  six  months  in 
advance  is  reasonable  and  subscriber  refusing  to  comply  therewith  is  not  en- 
titled to  its  services. 
Power  to  regulate  rates. 

Cited  in  State  ex  rel.  Stoeser  v.  Brass,  2  N.  D.  482,  5  N.  W.  408,  sustaining 
constitutionality  of  statute  in  fixing  maximum  storage  charges  for  grain  in  pub- 
lic warehouses;  Budd  v.  New  York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468,  sustaining  constitutionality  of  New  Yoric  statute 
limiting  charge  for  receiving  and  discharging  grain  by  public  warehouse. 

Cited  in  note  in  25  A.  S.  R.  889,  on  application  of  14th  Amendment  to  fixing 
rates  to  be  charged  for  services. 
—  For  use  of  telephone. 

Cited  in  Hockett  v.  SUte,  105  Ind.  250,  55  A.  R.  201,  5  N.  E.  178,  sustain- 
ing right  of  state  to  limit  charges  for  use  of  telephones  on  ground  that  com- 
pany is  common  carrier  of  news;  Nebraska  Teleph.  Co.  v.  State,  65  Neb.  627. 
45  L.R.A.  113,  76  N.  W.  171,  denying  power  of  court  to  determine  whether  rate 
of  $5.00  per  month  was  reasonable  for  use  of  telephone;  Stelnman  v.  Edison 
Electric  Illuminating  Co.  17  Pa.  Dist.  R.  459,  holding  that  special  contracts  for 
certain  period  for  furnishing  electric  light  at  less  rate  than  to  one  not  having 
such  contract  is  not  necessarily  discriminaticm. 
Kandamus  against  corporations. 

Cited  in  reference  note  in  85  A.  S.  R.  883,  on  mandamus  to  private  corporations 
to  compel  performance  of  duties. 

Cited  in  notes  in  89  A.  D.  736,  on  mandamus  against  private  corporations; 
37  A.  S.  R.  321,  on  mandamus  to  prevent  discriminations  by  carriers;  12  I1.R.A. 
182;  7  E.  R.  C.  463, — on  compelling  corporations  to  perform  its  obligations  by 
mandamus;  16  E.  R.  C.  783,  on  when  mandamus  available  remedy. 

5S   AM.  REP.   410,   REDICK  ▼.  WOOIiWORTH,    17   NES.   S«0,   S2  N. 

W.  603. 
Validity  of  barratrous  contract. 
Cited  in  1  Plage  Contracts,  f  344,  on  validity  of  barratrous  contract 
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52  A3f.  REP.  417,  BANK  OP  CASS  COUNTY  ▼.  MORRISON,   17  NEB. 
341,  22  N.  W.   782. 

Admissibility  of  altered  Instrnmeiit  In  eyidence. 

Cited  in  Goodwin  v.  Plugge,  47  Neb.  284,  66  N.  W.  407,  holding  that  promiasory 
note  showing  upon  its  material  alteration  may  be  generally  received;  Dorsey  ▼. 
Conrad,  40  Neb.  443,  68  N.  W.  645,  holding  that  written  instrument  showing 
upon  its  face  material  and  obvious  alteration  may  go  in  evidence  in  first  in- 
stance leaving  parties  to  explain  alteration. 
Consideration  accorded  findings  of  trial  court. 

Cited  in  Burlingim  v.  Warner,  39  Neb.  493,  58  N.  W.  132;  Steele  v.  Kearney 
Nat  Bank,  47  Neb.  724,  66  N.  E.  841, — holding  findings  of  court  upon  question 
raised  by  pleadings  proof  entitled  to  same  consideration  as  verdict  of  jury. 

52  AM.  REP.  420,  HARMON  v.  OMAHA,  17  NEB.  548,  28  N.  Vf.  508. 
lilabillty  of  municipality  for  establishment  or  change  of  street  grade. 

Cited  in  Montgomery  v.  Townsend,  80  Ala.  489,  60  A.  R.  112,  2  So.  165,  hold- 
ing abutter  entitled  to  recover  consequential  damages  to  property  by  changing 
grade  of  street;  Hot  Springs  R.  Co.  v.  Williamson,  45  Ark.  420,  holding  city 
liable  for  obstruction  of  access  to  private  premises  by  change  of  street  grade, 
although  skilfully  and  properly  done;  Denver  v.  Bonesteel,  30  Colo.  107,  60  Pac. 
505,  holding  city  liable  for  damage  to  abutting  lots  improved  in  conformity  to 
established  grade,  by  subsequent  change  of  grade  of  street;  Less  v.  Butte,  28 
Mont.  27,  98  A.  S.  R.  545,  61  L.R.A.  601,  72  Pac.  140;  Sallden  v.  Little  Falls, 
102  Minn.  358,  120  A.  S.  R.  635,  13  L.R.A;(N.S.)  790,  113  N.  W.  884,— holding 
municipality  liable  for  damages  resulting  from  first  establishment  of  street  grade; 
Hammond  v.  Harvard,  31  Neb.  635,  48  N.  W.  462,  holding  city  liable  for  damages 
to  abutting  owner  for  change  of  street  grade  when  buildings  were  erected  before 
any  grade  established;  Plattsmouth  v.  Boeck,  32  Neb.  297,  49  N.  W.  167,  holding 
city  liable  to  lot  owner  for  diminution  of  value  of  property  by  change  of  sewer 
grade  although  work  performed  in  skilful  and  careful  manner;  McGavock  v. 
Omaha,  40  Neb.  64,  58  N.  W.  543,  holding  property  diminished  in  actual  value  by 
reason  of  public  improvement,  taken  for  public  use  to  extent  of  diminution; 
Harvard  v.  Crouch,  47  Neb.  133,  66  N.  W.  276,  holding  city  liable  for  damage 
resulting  from  material  change  of  grade  of  its  streets  from  natural  surface; 
Omaha  v.  Williams,  52  Neb.  40,  71  N.  W.  970,  holding  that  lot  owner  must  have 
improved  lot  conformably  to  establish  grade,  in  order  to  recover  for  damages  to 
improvements  by  raising  street  to  such  grade;  Brown  v.  Seattle,  5  Wash.  35,  18 
L.R.A.  161,  31  Pac  313,  holding  abutter  entitled  to  damages  to  property  from 
change  of  grade  of  street  dedicated  to  public  use. 

Cited  in  notes  in  30  A.  S.  R.  840,  844,  on  what  constitutes  "damage"  by 
change  of  street  grade;  23  L.R.A.  660,  on  constitutional  provisions  giving  dam- 
ages to  abutting  owner  for  injury  to  property  by  first  grading  and  improvement 
of  street;  7  L.R.A.(N.S.)  Ill,  on  municipal  liability  for  injury  to  abutting  prop- 
erty from  bringing  street  to  grade  first  established,  under  constitutional  pro- 
vision against  "damaging"  private  property  for  public  use  without  compensation. 

Distinguished  in  Davis  v.  Missouri  P.  R.  Co.  119  Mo.  180,  41  A.  S.  R.  648, 
24  S.  W.  777,  holding  abutting  owner  not  entitled  to  consequential  damages  to 
improvements  by  change  of  grade  of  street  previously  established. 
Who  may  recover  for  Injury  by  change  of  street  grade. 

Cited  in  Nebraska  City  v.  Northcutt,  45  Neb.  456,  63  N.  W.  807,  holding  legal 
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or  equitable  esUte  in  land  injured  necessary  to  recovery  of  damages  on  account 
of  change  of  grade  in  street. 

Ascertainment  of  damages  as  condition  precedent  to  right  to  change 
street  grade. 

Cited  in  Searle  y.  Lead,  10  S.  D.  312,  39  L.R.A.  345,  73  N.  W.  101,  holding 
ascertainment  and  payment  of  damages  that  may  be  caused  condition  precedent 
to  right  of  municipality  to  proceed  to  raise  grade  of  street;  Hodges  y.  Seward 
County,  49  Neb.  666,  68  N.  W.  1027;  Propst  t.  Cass  County,  51  Neb.  736,  71 
N.  W.  748, — holding  that  compensation  for  private  property  taken  or  damaged 
for  county  use  must  be  ascertained  and  paid  before  appropriation. 
Sufficiency  of  petition  in  action  for  taking  private  property  for  pnbUc 
ose. 

Cited  in  Dovey  t.  Plattsmouth,  52  Neb.  642,  73  N.  W.  11,  on  sufficiency  of  pe- 
tition in  cause  of  action  for  damages  to  private  property  for  public  use. 
Construction  of  remedial  statutes. 

Cited  in  Montgomery  v.  Maddoz,  89  Ala.  181,  7  So.  433;  Mcintosh  t.  John- 
son, 51  Neb.  S3,  70  N.  W.  622, — ^holding  that  remedial  statutes  should  re- 
ceive liberal  construction. 

51  AM.  REP.  4S4,  STATB  t.  IUBPUBIjIOAN  VALLEY  R.  CO.  17  NEB. 

647,  24  K.  W.  SS9,  Affirmed  on  rehearing  in  18  Neb.  512,  26  N. 

W.  245. 
Duty  of  railroads  as  to  operation  of  road. 

Distinguished  in  San  Antonio  Street  R.  Co.  t.  State,  00  Tex.  520,  59  A.  S.  B. 
834,  35  L.R.A.  662,  39  S.  W.  926,  holding  that  street  railway's  acceptance  of 
charter  does  not  impose  upon  it  duty  to  continue  to  operate  eaim  line  so 
built. 
—  Duty  to  furnish  stations. 

Cited  in  SUte  ex  rel.  Tompkins  t.  Chicago,  12  B.  D.  305,  47  LJUL  660,  81  K. 
W.  503,  holding  that  railroad  commissioners  may  require  railroad  to  erect  suit- 
able depot  at  regular  station  where  there  is  clear  public  necessity;  State  ex  rel. 
Bd.  of  TransporUtion  v.  Missouri  P.  R.  Co.  29  Neb.  550,  45  N.  W.  785,  holding 
railroad  required  to  furnish  lilce  facilities  to  erect  elevator  at  one 
of  its  stations  to  any  one  engaged  in  handling  and  shipping  grain 
over  ito  road;  Chicago  &  N.  W.  R.  Co.  v.  SUte,  74  Neb.  77,  103 
N.  W.  1087,  holding  railroads  vested,  in  absence  of  statute,  with  broad  discretion 
in  locating,  maintaining  and  discontinuing  their  stations;  Chicago,  R.  L  &  P.  R. 
Co.  V.  Nebraska  State  R.  Commission,  85  Neb.  818,  26  L.R.A.(N.S.)  444,  124  N. 
W.  477 ;  SUte  v.  Missouri  P.  R.  Ca  81  Neb.  15,  115  N.  W.  614,— to  point  that 
railroads  are  required  to  furnish  depoU,  side-tracks  etc.,  necessary  for  use  of 
public;  StaU  ex  rel.  Farmers'  Elevator  Co.  v.  Missouri  P.  R.  Co.  81  Neb.  174, 
115  N.  W.  757,  holding  that  railroad  may  be  required  to  provide  necessary  depots 
and  side-tracks;  Jacquelin  v.  Erie  R.  Co.  69  N.  J.  Eq.  432,  61  Atl.  18,  doubting 
right  of  courts  to  compel  railroad  to  mainUin  sUtion  at  cerUin  point;  SUte 
T.  Yazoo  A  M.  Valley  R.  Co.  87  Miss.  679,  40  So.  263  (dissenting  opinion),  on 
power  of  railroad  commission  to  require  railroad  to  maintain  detached  freight 
and  passenger  depoU 

Remedy  to  compel  railroad  to  perform  duty. 
Cited  in  SUU  ex  rel  Ellis  t.  Atlantis  Coast  Line  S.  Co.  63  Fla.  650,  IS  t^t^a 
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<N.S.)  320,  44  So.  213,  12  A.  &  E.  Ann.  Cas.  359,  holding  mandamus  proper 
remedy  to  enforce  performance  of  duty  to  public  imposed  by  law  upon  railroad; 
Chicago,  B.  A  Q.  R,  Co.  v.  State,  47  Neb.  649,  63  A.  8.  R.  567,  41  L.R.A.  481, 
<6  N.  W.  624,  holding  duty  of  railroad  to  construct  or  repair  city  viaducts  en- 
forcible  by  mandamus. 

Distinguished  in  Missouri  P.  R.  Co.  r.  State,  69  Kan.  652,  77  Pac.  286,  holding 
-action  of  railroad  commission  not  condition  precedent  to  adversary  proceeding 
against  olTending  railroad. 

—  To  bnild  station  or  change  its  location. 

Cited  in  Northern  P.  R.  Co.  y.  Washington  Territory,  142  U.  S.  492,  36  L.  ed. 
1092,  12  Sup.  Ct  Rep.  283  (reversing  3  Wash.  Terr.  303,  13  Pac.  604),  holding 
-that  mandamus  will  not  lie  to  compel  railroad  to  build  station  at  particular 
place,  in  absence  of  breach  of  statutory  duty;  Nashville  C.  &  St.  L.  R.  Co.  v. 
State,  137  Ala.  439,  34  So.  401,  holding  order  of  railroad  commission  providing 
for  changing  of  location  of  depot  unenforcible  in  equity;  Florida,  C.  &  P.  R. 
Co.  V.  State,  31  Fla.  482,  34  A.  S.  R.  30,  20  L.R.A.  419,  13  So.  103,  holding 
^courts  not  authorized  by  mandamus  to  indicate  exact  spot  of  location  of  its  de- 
pot building. 

Cited  in  notes  in  17  L.R.A.(N.S.)  822,  on  power  of  courts  to  compel  estab- 
lishment of  railway  station;  37  A.  8.  R.  318;  7  E.  R.  C.  465, — on  compelling  cor- 
poration to  perform  its  obligations  by  mandamus. 

Distinguished  in  State  ex  rel.  Moore  v.  Chicago,  St.  P.  &  0.  R.  Co.  19  Neb. 
476,  27  N.  W.  434,  holding  that  one  requiring  change,  addition,  or  erection  of 
station  must  secure  action  of  railroad  eommission  before  court  will  grant  man- 
•damns. 

.52  AM.  REP.  4S1,  WAY  t.  GHIGAGO,  R.  I.  A  P.  B.  CO.  64  IOWA,  48, 

19  N.  W.  828. 
liiabllity  of  carrier. 

Cited  in  Fitzmaurice  t.  New  York,  N.  H.  ft  H.  R.  Co.  192  Mass.  159,  116 
A.  S.  R  236,  6  L.RJL(N.S.)  1146,  78  N.  E.  418,  7  A.  &  E.  Ann.  Cas.  586,  holding 
ihat  one  who  is  injured  by  negligence  of  railroad  while  traveling  on  one  of  its 
trains  upon  oommutation  ticket  fraudulently  obtained  has  no  remedy  against 
•company. 
^— To  gratuitous  passenger. 

Cited  in  Berry  t.  Missouri  P.  R.  Co.  124  Mo.  223,  25  S.  W.  229,  holding  person 
riding  free  on  construction  train,  with  consent  of  conductor  unauthorized  to  re- 
ceive passenger  not  protected  as  such;  Purple  v.  Union  P.  R.  Co.  57  L.R.A.  700,  51 
C.  C.  A.  564,  114  Fed.  123,  denying  carrier's  liability  for  injury  to  one  riding 
free  with  conductor's  consent  where  collision  not  wilfully  or  recklessly  caused; 
McNeill  V.  I>urham  R.  Co.  135  N.  C.  682,  67  L.R.A.  230,  47  S.  E.  765  (dis- 
senting opinion),  majority  sustaining  carrier's  liability  to  gratuitous  passenger 
injured  through  its  negligence. 

Cited  in  notes  in  82  A.  D.  293;  116  A.  S.  R.  239, — on  who  are  passengers. 

—  Persons  frandnlently  evading  payment  off   ffare. 

Cited  in  Condran  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.RwA.  749,  14  C.  C.  A.  506, 
32  U.  S.  App.  182,  67  Fed.  523,  denying  carrier's  liability  to  one  who  fraudulent- 
ly evaded  payment  of  fare,  where  injury  not  due  to  reckless  or  wilful  conduct; 
Condran  v.  Chicago,  M.  A  St.  P.  R.  Co.  67  Fed.  522,  28  L.RA.  749,  14  C.  C.  A. 
4M>6,  32  U.  S.  App.  182,  denying  carrier's  liability,  under  statute  imposing  liabili- 
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tj  to  ''any  person'*  injured  through  negligence  or  wilfulness,  to  one  who  frmud- 
ulently  evaded  payment  of  fare,  where  injury  not  due  to  such  causes. 

Cited  in  notes  in  61  A.  S.  R.  104,  on  ^eet  of  fraud  on  relation  of  passenger; 
28  L.R.A.  761,  as  to  whether  wrongdoer  may  take  advantage  of  general  statu- 
tory imposition  of  damages  for  negligent  injuries. 
^Person  using  another's  nontransffermble  ticket. 

Cited  in  note  in  61  A.  S.  R.  102,  on  persons  riding  on  certain  tickets  aa  pas- 
sengers. 

Distinguished  in  Odell  ▼.  New  York  C.  &  H.  R.  R.  Co.  18  App.  Diy.  12,  45  N. 
T.  Supp.  464,  sustaining  carrier's  liability  to  one  n^igently  injured  while, 
in  good  faith,  traveling  on  nontransferable  ticket  issued  to  another;  Way  v. 
Chicago,  R.  I.  &  P.  R.  Co.  73  Iowa,  464,  sustaining  carrier's  statutory  liability 
to  one  injured  through  grosa  negligence,  though  traveling  on  nonassignabfe 
ticket  issued  to  another. 

—  To  trespassers. 

Cited  in  Berry  v.  Missouri  P.  R.  Co.  124  Mo.  223,  25  S.  W.  229,  holding  carrier 
liable  for  injury  to  trespasser  only  when  result  of  gross  negligence  or  wilful 
wrong;  Great  Northern  R.  Co.  v.  Bruyere,  51  C.  C  A.  574,  114  Fed.  540  (dis- 
senting opinion),  majority  sustaining  carrier's  liability  for  injury  to  tres- 
passer where  proximate  cause  ejection  by  conductor  from  caboose  of  moving  train. 

Cited  in  reference  note  in  19  A.  S.  R.  22,  on  liability  of  railroad  company  for 
injuries  to  trespassers  on  train. 

Distinguished  in  Crawleigh  v.  Galveston,  H.  &  S.  A.  R.  Co.  28  Tex.  Civ.  App. 
260,  67  S.  W.  140,  denying  carrier's  liability  to  trespasser  injured  by  collision 
resulting  from  gross  negligence,  where  presence  on  freight  train  unknown. 

—  Who  are  trespaaseni. 

Cited  in  Norfolk  &  W.  R.  Co.  t.  Bondurant,  107  Va.  515,  122  A.  S.  R.  867,  1^ 
L.RJk.(N.S.)  443,  59  S.  E.  1091,  holding  that  infant  who,  with  knowledge  of  rule 
excluding  infant  servants,  obtains  service  with  railroad  by  false  representations 
as  to  age,  mere  licensee  or  trespasser. 

51  AM.  KEP.  4S6,  liEWIS  t.  TH/TON,  64  IOWA,  S20,  19  N.  W.  911. 
liiability  off  members  off  nnlnoorporated  association. 

Cited  in  Winona  Lumber  Co.  v.  Church,  6  S.  D.  498,  62  N.  W.  107,  hold- 
ing members  of  unincorporated  trotting  association  personally  liable  on  eon- 
tract,  under  associate  name,  which  they  instigate  and  sanction;  Reding  v.  Ander- 
son, 72  Iowa,  498,  34  N.  W.  300,  holding  that  lease  of  hall  by  officers  of  G.  A.  R. 
post,  signed  on  behalf  of  post  and  ratified  by  it  binding  on  lessor  and  membera 
of  post;  Comfort  v.  Graham,  87  Iowa,  295,  54  N.  W.  242,  holding  agent  of  unin- 
corporated association  who  contracts  for  services  to  be  rendered  in  its  behalf, 
personally  liable  for  them;  Clark  v.  O'Rourke,  111  Mich.  108,  66  A.  S.  R.  389,  69 
N.  W.  147;  Burton  v.  Grand  Rapids  School  Furniture  Co.  10  Tex.  Civ.  App. 
270,  31  S.  W.  91, — holding  members  of  unincorporated  religious  association 
personally  liable  for  obligations  which  they  incur,  assent  to,  or  subsequently 
ratify. 

Cited  in  reference  note  in  3  A.  8.  R.  42,  on  individual  liability  of  members  of 
voluntary  association. 

Cited  in  notes  in  7  A.  S.  R.  162,  on  legal  nature  of  voluntary  associations; 
115  A.  8.  R.  408,  on  necessity  of  object  of  partnership  being  for  pecuniary  gain. 
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liiablUty  off  agent  representing  principal  withoot  legal  existence. 

Cited  in  Learn  t.  Upstill,  52  Neb.  271,  72  N.  W.  213,  holding  that  one  who, 
as  agent,  assumes  to  represent  principal  who  has  no  legal  existence  or  status,  is 
himself  liable;  Wechselberg  v.  Flower  City  Nat.  Bank,  26  L.R.A.  470,  12  C.  C.  A. 
56,  24  U.  S.  App.  308,  64  Fed.  90  (dissenting  opinion),  on  nature  of  liability  of 
corporators  of  corporation  having  no  legal  existence. 

Cited  in  note  in  66  A.  S.  R.  528,  on  liability  of  agent  for  principal  having  no- 
legal  existence. 

Distinguished  in  Thilmany  y.  Iowa  Paper  Bag  Co.  108  Iowa,  357,  75  A.  S.  R. 
259,  79  N.  W.  261,  holding  agent  of  bank  acting  within  scope  of  his  authority 
not  personally  liable  upon  contract  of  guaranty  made  on  behalf  of  bank  in  excess 
of  bank's  power. 
Note  off  officer  as  IndlTidnal  obligation. 

Cited  in  Day  v.  Ramsdell,  90  Iowa,  731,  52  N.  W.  208,  holding  note  reciting 
that  ''we,  the  Tama  Paper  Company,  promise  to  pay,"  signed  by  two  persons  aa 
president  and  secretary,  individual  obligation  of  persons  signing. 

52  AM.   RBP.   488,  HATHAWAY  t.  STATE  INS.   CO.    64   IOWA,   229^ 

20  N.  W.   164. 
Sale  off  partner's  interest  as  change  off  title  or  possession  off  insured 

property. 

Cited  in  Stevens  t.  Citizens'  Ins.  Co.  69  Iowa,  658,  29  N.  W.  769,  holding  sale 
of  partner's  interest  in  property  such  change  of  title  as  will  avoid  policy;  Oldham 
V.  Anchor  F.  Ins.  Co.  90  Iowa,  225,  57  N.  W.  861,  holding  sale  of  two  partners  to 
third  breach  of  condition  in  policy  against  change  in  title  or  possession ;  Jones 
V.  Phcenix  Ins.  Co.  97  Iowa,  275,  66  N.  .W.  169,  holding  purchase  of  retiring 
partner's  interest  by  remaining  partner,  breach  of  condition  in  policy  against 
change  of  possession;  Phenix  Ins.  Co.  v.  Holoombe,  57  Neb.  622,  73  A.  S.  R.  532, 
78  N.  W.  300,  holding  that  condition  in  policy  against  alienation  does  not  in- 
clude sale  by  partner;  Germania  F.  Ins.  Co.  v.  Home  Ins.  Co.  4  Misc.  443,  24 
N.  Y.  Supp.  357,  holding  taking  in  of  partner  "change  of  title"  avoiding  policy. 

Cited  in  reference  notes  in  2  A.  S.  R.  696,  on  effect  of  alienation  or  change 
in  title  on  insurance  policy;  23  A.  S.  R.  618,  on  sale  of  insured  property  by 
one  partner  to  another  as  change  of  title. 

Cited  in  notes  in  49  A.  R.  22,  on  sale  by  one  partner  to  his  copartners  of  his  in- 
terest in  partnership  property  as  breach  of  condition  in  insurance  policy  against 
sale;  18  LJLA.  483,  on  partnership  interest  in  property  as  complete  or  full 
ownership  for  purposes  of  insurance. 

Distinguished  in  Blackwell  v.  Miami  Valley  Ins.  Co.  48  Ohio  St.  533,  29 
A.  S.  R.  574,  14  L.R.A.  431,  29  N.  E.  278,  holding  that  taking  in  partner  does  not 
forfeit  policy  stipulating  against  sale  or  transfer  of  property. 
Warranties  in  application  for  insurance. 

Cited  in  Kelley  v.  Mutual  L.  Ins.  Co.  75  Fed.  637,  as  to  warranty  with  refer* 
ence  to  future  event,  or  continuing  warranty. 

Cited  in  note  in  14  E.  R.  C.  26,  on  rules  of  construction  of  contracts  of  insur 
ance. 
SnlHciency  off  assignment  off  error. 

Cited  in  Farmers'  Sav.  Bank  v.  Wilka,  102  Iowa,  315,  71  N.  W.  200,  holding  as- 
signment of  error  in  giving  specified  part  of  instruction  sufBcient  without  stating 
in  what  respect  it  was  claimed  to  be  erroneous. 
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^2  AM.  REP.   444,   MOOKB  T.   MOBTROB,   64   IOWA,    S67,   20  N.  W. 

475. 
ReadiniT  of  Bible  in  public  schools. 

Cited  in  People  ex  rel.  Ring  t.  Board  of  Education,  245  HL  334,  —  LJUL 
(N.S.)  — ,  92  N.  E.  251,  19  A.  A  E.  Ann.  Cas.  220,  holding  that  reading  of  Bible 
in  public  schools  constitutes  giving  sectarian  instruction,  within  meaning  of 
section  3  of  article  8  of  oonstitution;  Hackett  y.  Brooksville  Graded  School 
Dist.  120  Ky.  608,  117  A.  S.  R.  599,  69  L.R.A.  592,  87  S.  W.  792,  9  A.  A  K  Ann. 
Cas.  36,  holding  reading  of  Bible  in  schools  without  note  or  comment  not  sectari- 
an instruction;  Pfeiffer  t.  Board  of  Education,  118  Mich.  560,  42  L.R.A.  536, 
77  N.  W.  250,  holding  reading  from  Bible  without  comment,  in  public  schools, 
constitutional;  Stevenson  v.  Hanyon,  7  Pa.  Dist.  R.  585,  4  Lack.  Leg.  News,  215, 
0  Kulp,  256,  holding  reading  of  Bible  in  public  school  constitutional;  Church  y. 
Bullock,  (Tex.)  16  LJUL(N.S.)  860,  109  S.  W.  115,  holding  reading  of  non- 
sectarian  passages  of  Bible  and  repeating  Lords'  prayer  not  sectarian  instruc- 
tion ;  SUte  ex  rel.  Freeman  v.  Scheve,  65  Neb.  853,  59  L.R.A.  927,  91  N.  W.  846 
(dissenting  opinion),  on  constitutionality  of  Bible  reading,  hymn  singing,  and 
prayer  in  public  schools. 

Cited  in  reference  note  in  20  A.  8.  R.  69,  on  Bible  reading  in  common  schools. 

Cited  in  note  in  105  A.  8.  R.  153,  on  offering  prayer  and  singing  hymns  in 
public  schools. 

Distinguished  in  State  ex  rel  Weiss  v.  District  Board,  76  Wis.  177,  20  A.  8.  R. 
41,  7  L.R.A.  330,  44  N.  W.  967,  holding  designation  of  whole  Bible  as  text- 
t>ook  for  use  in  public  schools  sectarian  instruction. 
School  laws  generally. 

Cited  in  Board  of  Education  y.  Purse,  101  Oa.  422,  65  A.  8.  R.  312,  41  L.RAu 
^93,  28  8.  E.  896,  on  questions  arising  out  of  "school  laws." 

Cited  in  note  in  14  LJELA.  419,  on  public  aid  to  sectarian  institutions. 

«S  AM.  REP.  446,  OAMPBCXiL  t.  BROWN,  64  IOWA,  4S5,  20  N.  W. 

745. 
Necessity  for  ancillary  administration. 

Cited  in  Munson  t.  Exchange  Nat.  Bank,  19  Wash.  125,  52  Pac.  1011,  holding 
that  assignee  of  administrator  appointed  in  one  state  may  bring  action  in  an- 
other without  administration  being  f  rst  had  in  latter  state. 

Cited  in  reference  notes  in  59  A.  R.  423,  on  right  of  foreign  executor  to  main* 
tain  action  on  judgment  recoTered  in  foreign  state;  1  A.  S.  R.  160,  on  assignees  of 
foreign  executors. 

Cited  in  notes  in  45  A.  8.  R.  673,  on  extraterritorial  powers  and  liabilities 
of  executors  and  administrators;  2  E.  R.  C.  91,  on  right  of  assignee  of  foreign 
administrator  to  maintain  suit  without  grant  of  administration  in  place  of  suit 

52  AM.  REP.  449,  JACKSON  T.  TRAESl,  64  IOWA,  469,  20  N.  W.  764. 
Stockholder's  liability. 

Cited  in  National  Park  Bank  y.  PeaTey,  64  Fed.  912,  holding  that  judgment 
debtor  has  remedy  at  law  to  enforce  stockholder's  statutory  liability  for  corpora- 
tion's judgment  debt  to  extent  of  unpaid  subscription;  Hill  v.  Silvey,  81  Ga.  500, 
3  L.R.A.  150,  8  S.  B.  808,  holding  that  sum  subscribed  by  stockholders  but  never 
held  out  to  public  as  stock  of  corporation  not  liable  to  be  called  in  for  payments 
of  its  debts;  Coleman  t.  Howe,  154  IlL  458,  45  A.  S.  R.  133,  39  N.  E.  725,  hold- 
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ing  that  purchaser  of  stock  with  notice  must  pay  balance  of  subscription ;  Bruner 
V.  Brown,  139  Ind.  600,  38  N.  E.  318,  holding  capital  stock  of  corporation  trust 
fund  for  payment  of  its  creditors;  Buda  Foundry  &  Mfg.  Go.  v.  Columbian  Cele- 
bration Co.  1  111.  C.  C.  398,  holding  that  purchasers  of  stock  issued  as  "paid  up" 
with  notice  that  it  is  not  paid  up  is  liable  to  creditors  for  unpaid  portion;  Al- 
len V.  Wisconsin,  I.  &  N.  R.  Co.  90  Iowa,  473,  67  N.  W.  1121,  holding  unpaid 
subscriptions  to  capital  stock  of  corporation  trust  fund;  Calumet  Paper  Co.  v. 
Stotts  Invest.  Co.  96  Iowa,  147,  59  A.  S.  R.  362,  64  N.  W.  782,  holding  that  it  is 
only  when  no  stock  is  issued  it  is  necessary  to  show  subscription  to  hold  hold- 
er of  unpaid  stock  in  insolvent  corporation  liable;  Rutenbeck  v.  Hohn,  143  Iowa, 
13,  136  ^  S.  R.  731,  121  N.  W.  698,  holding  that  oral  subscription  to  stock  may 
under  some  circumstances  be  enforced;  Sargent  v.  Kansas  Midland  R.  Co.  48 
Kan.  672,  29  Pac.  1063,  holding  that  contractor  cannot  sell  or  transfer  any  part 
of  stock,  received  for  labor  and  materials  furnished,  before  compliance  with 
terms  of  contract  on  his  part. 

Cited  in  notes  in  5  L.R.A.  649,  on  capital  stock  of  corporation  as  trust  fund 
for  payment  of  debts;  42  L.RA.  616,  on  how  far  purchase  of  property  by  cor- 
poration   with    stock    will    protect    shareholders    against    corporate    creditors; 
7  £.  R.  C.  406,  407,  on  effect  of  issuing  corporate  stock  as  paid  in  full. 
•-'Wheii  property  is  overralaed. 

Cited  in  Coe  y.  East  &  West  R.  Co.  62  Fed.  631,  holding  contracts  between  com- 
panies having  same  directors  valid  where  no  fraud  or  intentional  overvaluation 
appeared;  Elyton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator  Co.  92  Ala. 
407,  26  A.  S.  R.  66,  12  L.R.A.  307,  9  Sa  120,  holding  subscribers  liable  to  cred- 
itors where  stock  paid  for  by  conveyance  of  land  worth  only  amount  assumed 
by  corporation;  Boulton  Carbon  Co.  v.  Mills,  78  Iowa,  460,  6  LJI.A.  649,  43  N. 
W.  290,  holding  organizer  and  promoter  of  corporation  who  has  received  his  stock 
as  mere  gratuity  liable  to  creditors  of  corporation  for  difference  between  par 
▼alue  of  stock  and  what  he  paid  for  it;  Wishard  v.  Hansen,  99  Iowa,  307,  61 
A.  S.  R.  238,  68  N.  W.  691,  holding  one  receiving  stock  for  grossly  overvalued 
consideration  liable  on  corporation's  indebtedness  existing  before  his  transfer  of 
holdings  to  insolvent  assignee;  State  Trust  Co.  v.  Turner,  111  Iowa,  664,  63 
L.R.A.  136,  82  N.  W.  1029;  Qilkie  &  A.  Co.  v.  Dawson  Town  &  Gas  Co.  46  Neb. 
333,  64  N.  W.  978, — holding  stockholder  liable  to  creditors  for  difference  between 
actual  and  pretended  value  of  property  for  which  his  stock  was  received;  Kelly 
y.  aark,  21  Mont  291,  69  A.  8.  R.  668,  42  L.R.A.  621,  63  Pac.  969,  holding  that 
failure  to  sign  formal  stock  subscription  lease  cannot  release  holder  of  stock, 
issued  in  exchange  for  property,  from  liability  as  holder  of  unpaid  stock  issued 
to  him  with  knowledge  of  property's  overvaluation;  Macbeth  y.  Banfield,  46  Or. 
663,  106  A.  S.  R.  670,  78  Pac.  693,  holding  nature  of  property  and  purposes  for 
which  accepted,  elements  in  determining  good  faith  of  directors  who  accept  prop- 
erty in  payment  for  stock  subscriptions;  Shields  v.  Clifton  Hill  Land  Co.  94 
Tenn.  123,  46  A.  S.  R.  700,  26  L.R.A.  609,  28  S.  W.  668  (dissenting  opinion),  on 
validity  of  contract  to  receive  property  in  payment  of  stock  subscriptions. 

Cited  in  note  in  3  A.  8.  R.  819,  on  right  of  corporation  to  issue  stock  at  less 
than  par  value. 

Distinguished  in  Clark  y.  Bever,  139  U.  S.  96.  36  L.  ed.  88,  11  Sup.  Ct.  Rep.  468 
(affirming  31  Fed.  670),  holding  member  of  construction  company  receiving  pay- 
ment in  worthless  railway  stock  at  20  per  cent  of  par  not  liable  to  creditors 
for  remaining  80  per  cent. 
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When  oorporatlon  U  InsolTent  with  respect  to  stockholders. 

Cited  in  Goets  v.  Knie,  103  Wis.  366,  79  N.  W.  401,  holding  corporation  in* 
solvent  as  to  stockholders  where  its  property  is  insufficient  at  fair  valuation  to 
pay  its  debts. 

51  AM.  RBP.  460,  DIXON  T.  CHICAGO,  R.  I.  A  P.  R.  CO.  64  IOWA,. 

581,  21  N.  W.  17. 
Carrier's  doty  as  to  fforwardlnff  perishable  property. 

Cited  in  Moore  Carriers,  p.  247,  on  carrier's  duty  to  forward  perishable  prop- 
erty speedily  even  to  exclusion  of  general  freight. 

6S   AM.  lUBP.   462,   MORGAN  t.   DBS  MOINSS  A   ST.   li.  R.   CO.    64 

IOWA,  689,  21  N.  W.  96. 
Idablllty  of  railroad  to  owners  of  lots  abutting  on  street  crossed  by 

track. 

Cited  in  Gates  t.  Chicago,  St.  P.  A  K.  C.  R.  Co.  82  Iowa,  518,  48  N.  W.  1040, 
holding  eztensicm  of  railroad  embankment  onto  any  part  of  street  abutted  by 
property  of  plaintiff  such  occupation  as  to  render  railroad  liable  for  injury  done; 
Nicks  ▼.  Chicago,  St  P.  A  K.  C.  R.  Co.  84  Iowa,  27,  60  N.  W.  222,  holding  abutr 
ting  owner  entitled  to  damages  sustained  by  railroad  track  crossing  street  where 
approach  to  track  was  such  as  to  oome  witiiin  term  "railroad  track;"  Morgan  ▼. 
I>e8  Moines  Union  R.  Co.  113  Iowa,  561,  85  N.  W.  902,  holding  railroad  crossing 
streets  at  grade  not  prohibited  from  crossing  at  angle  of  tracks  not  laid  in  front 
of  another's  property;  Smith  y.  St  Paul,  M.  A  M.  R.  Co.  39  Wash.  355,  109  A. 
a  R.  889,  70  L.RJL  1018,  81  Pac  840,  holding  that  no  compensation  can  be 
had  by  property  owner  for  obstruction  of  cross  street  used  by  him  in  gaining 
access  to  his  property,  but  which  does  not  destroy  access. 

Cited  in  notes  in  4  A.  S.  R.  402,  on  damages  for  establishing  railroad  in  high- 
way; 9  L.ILA.  497,  on  landowner's  right  to  damages  for  obstruction  of  street 
or  highway  by  railroad  not  adjacent  to  his  property. 

Distinguished  in  Dairy  ▼.  Iowa  C.  R.  Co.  113  Iowa,  716,  84  N.  W.  688,  hold- 
ing railroad  liable  in  damages  to  non-abutting  owner  for  destroying  use  of  avenue 
and  diverting  travel  therefrom. 
liiability  of  railroad  for  Injury  from  noise  and  smoke. 

Cited  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  671,  47  L.R.A.  755,  84 
S.  E.  852,  holding  railroad  not  liable  to  owner  of  real  property  for  its  diminu- 
tion in  value  from  making  of  noise  and  sending  forth  of  cinders  and  smoke. 

52  AM.  REP.   465,  WETMORS:  t.   MEIiLINGESl,    64   IOWA,    741,    18. 
N.  W.  870. 

When  action  for  malldons  prosecution  maintainable. 

Cited  in  Bishop  v.  American  Preserver's  Co.  51  Fed.  272,  holding  that  as  rule^ 
an  action  at  law  cannot  be  maintained  for  bringing  false  and  fictitious  action 
against  person;  Wade  v.  National  Bank,  114  Fed.  377,  holding  that  action  will 
lie  to  recover  damages  caused  by  malicious  prosecution  of  civil  action  without 
probable  cause,  where  complaint  contained  false  and  defamatory  matter;  Tarn- 
blyn  V.  Johnston,  62  C.  C.  A.  601,  126  Fed.  267,  holding  that  action  on  case  may 
be  maintained  for  malicious  abuse  of  civil  process  by  maliciously  causing  exces- 
sive levy  and  wrongful  attachment;  Chicago  Trust  A  Sav.  Bank  v.  Landfield,  73: 
111.  App.  173,  holding  that  action  for  damages  will  lie  for  detention  of  funds  by 
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garnishment  when  malice  and  want  of  cause  shown;  Smith  y.  Michigan,  175  III. 
619,  67  A.  S.  R.  242,  51  N.  £.  569,  holding  that  action  for  malicious  prosecution 
of  civil  suit  by  summons  only  will  not  lie;  Smith  v.  Hintrager,  67  Iowa,  107,  24 
N.  W.  744,  holding  that  action  of  malicious  prosecution  does  not  lie  unless  there 
has  been  some  loss,  annoyance  or  inconvenience  not  regarded  as  incident  to  every 
civil  action;  Carraher  v.  Allen,  112  Iowa,  168,  83  N.  W.  902,  holding  that  action 
will  lie  for  wrongful  and  malicious  institution  of  civil  suit  where  attachment  is- 
sued as  auxiliary  to  main  action;  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127 
Iowa,  153,  98  N.  W.  918,  4  A.  &  E.  Ann.  Cas.  519,  holding  that  nominal  damages 
will  be  awarded  where  attachment  was  sued  out  and  levied  maliciously  and  with- 
out probable  cause;  Supreme  Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  104,  24  Atl. 
323;  Rice  v.  Day,  34  Neb.  100,  51  N.  W.  464;  Luby  v.  Bennett,  111  Wis.  613, 
87  A.  S.  R.  897,  56  L.R.A.  261,  87  N.  W.  804,— holding  that  action  for  malicious 
prosecution  will  not  lie  where  neither  person  nor  property  of  defendant  inter- 
fered vnth;  Pope  v.  Pollock,  46  Ohio  St.  367,  15  A.  S.  R.  608,  4  LJtA.  255,  21 
N.  E.  356,  holding  that  action  may  be  maintained  for  maliciously  and  without 
probable  cause  instituting  and  prosecuting  action  in  forcible  entry  and  detainer; 
Lipscomb  v.  Shofner,  96  Tenn.  112,  33  S.  W.  818,  holding  that  action  for  malic- 
ious prosecution  will  lie  when  civil  suit  brought  maliciously  and  without  prob- 
able cause  results  in  damages;  Abbott  v.  Thome,  34  Wash.  692, 101  A.  S.  R.  1021, 
65  L.R.A.  826,  76  Pac.  302,  holding  that  no  action  lies  for  malicious  prosecution 
of  civil  action  in  absence  of  arrest  or  attachment  of  property,  and  infliction 
of  special  injury  which  would  not  necessarily  result  from  prosecution  of  any 
similar  suit. 

Cited  in  reference  notes  in  56  A.  R.  77,  on  liability  for  malicious  prosecution 
without  seizure  of  person  or  property;  1  A.  S.  R.  412,  on  right  to  maintain  ac- 
tion for  malicious  prosecution  of  civil  suit  without  person  or  property  being 
seized;  8  A.  S.  R.  607,  on  grounds  for  action  for  malicious  prosecution. 

Cited  in  notes  in  93  A.  S.  R.  468,  469,  on  seizure  of  person  or  property  as  es- 
sential to  liability  for  malicious  prosecution  of  civil  action;  93  A.  S.  R.  472,  on 
evidence  in  action  for  malicious  prosecution  of  civil  action. 

Disapproved  in  Kolka  v.  Jones,  6  N.  D.  461,  66  A.  S.  R.  615,  71  N.  W.  558,  hold- 
ing action  maintainable  for  malicious  prosecution  of  civil  suit  without  probable 
<uiuse,  though  no  interference  with  person  or  property;  Brand  v.  Hinchman,  68 
Mich.  590,  13  A.  S.  R.  362,  36  N.  W.  664,  holding  that  action  for  malicious  pros- 
«cution  will  lie  without  any  arrest  or  seizure  of  property. 
Correct  Judgmciit  rendered  on  wrong  grounds. 

Cited  in  Reinbeck  Bank  v.  Brown,  76  Iowa,  696,  39  N.  W.  524,  on  materiality 
of  correctness  of  grounds  upon  which  correct  judgment  is  rendered. 

52  AM.  REP.  468,  SCHU3f  ▼.  PENNSYIiVANIA  R.  CO.  107  PA.  8. 
Presamption  of  contribntorjr  negligence  at  railroad  crossings. 

Cited  in  Northern  P.  R.  Co.  v.  Spike,  57  C.  C.  A.  384,  121  Fed.  44;  Nichols  t. 
Baltimore  k  0.  S.  W.  R.  Co.  33  Ind.  App.  229,  71  N.  E.  170,— holding  presump- 
tion that  traveler  injured  at  highway  crossing  by  collision  with  train  was  with- 
out fault;  Hanna  v.  Philadelphia  &  It.  R.  Co.  213  Pa.  157,  4  LJt.A.(N.S.)  344, 
62  Atl.  643,  holding  presumption  that  one  who  used  due  care  in  looking  for  trains 
as  he  approached  crossing  and  until  beyond  sight  of  witnesses,  did  his  duty; 
Schwartz  t.  Delaware,  L.  &  W.  R.  Co.  12  I.uzeme  Leg.  Reg.  Rep.  67,  holding  pre- 
sumption that  traveler  stopped,  looked  and  listened  before  attempting  to  eron 
trn^k;  Doner  y.  Pennsylvania  R.  Co.  25  Lane.  L.  Rev.  121;  Hancock  T.  Qulf,  0. 
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A  S.  F.  R.  Co.  99  Tex.  613,  92  S.  W.  456,^holding  presumption  in  absence  of 
evidence  to  contrary  that  injured  person  was  at  time  in  exercise  of  ordinary  care 
for  his  own  safety;  Myers  v.  Chicago,  St  P.  M.  A  0.  R.  Co.  37  C.  C.  A.  137,  95 
Fed.  406  (dissenting  opinion),  on  presumption  arising  from  natural  instinct 
of  self  preservation;  Ames  v.  Waterloo  A  C.  P.  Rapid  Transit  Co.  120  Iowa,  640, 
95  N.  W.  161  (dissenting  opinion),  on  presumption  of  one's  exercise  of  due  care 
when  crossing  track;  Cogdell  v.  Wilmington  A  W.  R.  Co.  130  N.  C.  313,  41  S.  £. 
541  (dissenting  opinion),  on  presumption  of  contributory  negligence  in  personal 
injury  actions. 
^Failure  to  stop,  look,  or  listen. 

Cited  in  Petty  ▼.  Hannibal  A  St.  J.  R.  Co.  88  Mo.  306,  holding  negligence  not 
imputable  to  one  attempting  to  drive  over  railroad  crossing  without  stopping  and 
looking  when  train  could  not  have  been  seen;  Lyman  ▼.  Boston  A  M.  R.  Co.  66  N. 
H.  200,  11  L.R.A.  364,  20  Atl.  976,  holding  failure  of  one,  attempting  to  to  cross 
track,  to  look  or  listen  not  conclusive  of  want  of  due  care  on  his  part. 

Cited  in  reference  notes  in  78  A.  D.  327,  on  failure  of  traveler  in  crossing  rail- 
way to  look  for  approaching  trains  as  negligence  per  se;  90  A.  D.  781,  on  failure 
to  look  and  listen  at  railroad  crossing  as  negligence  per  se. 
Presumption  that  one  has  done  his  duty. 

Cited  in  Gray  t.  Chicago,  R.  I.  A  P.  R.  Co.  143  Iowa,  268,  121  N.  W.  1097, 
holding  that  in  absence  of  direct  evidence  as  to  what  deceased  did  or  failed  to 
do  by  way  of  precaution  upon  approach  to  crossing  presumption  is  that  he  was 
in  exercise  of  care;  Re  Delaware  River  Road,  6  North  Co.  Rep.  21,  holding  pre- 
sumption that  everyone  does  his  duty  until  contrary  appears;  Bertolet's  Case, 
3  Pa.  Dist.  R.  643,  holding  presumption  of  law  that  men  act  in  accordance  with 
their  duty;  Safe  Deposit  Bank  y.  Schuylkill  County,  190  Pa.  188,  42  Atl.  539. 
holding  that  one  has  right  to  act  upon  presumption  that  county  officers  have 
done  their  duty;  Grohmann  t.  Kirschman,  168  Pa.  189,  32  Atl.  32,  holding  pro- 
sumption  in  favor  of  man's  honesty  of  purpose  wh^e  legality  of  his  act  depends 
upon  state  of  his  mind. 

Cited  in  reference  note  in  55  A.  R.  736,  on  sufficiency  of  evidence  to  establish 
contributory  negligence. 

Cited  in  note  in  16  L.R.A.  261,  on  presumption  of  care  used  by  person  who  is 
found  to  have  been  killed  by  alleged  negligence  of  another. 
ProTlnce  off  conrt  and  Jnry  ma  to  oontribntory  negligence. 

Cited  in  Rice  ▼.  Illinois  C.  R.  Co.  22  III  App.  643,  holding  that  jury  must  de- 
termine which  is  correct  inference  of  fact  to  be  drawn  from  evidence;  Atchison^ 
T.  A  6.  F.  R.  Co.  V.  Priest,  50  Kan.  16,  31  Pac.  674,  holding  question  of  oontribn- 
tory negligence  for  court  when  duty  of  injured  person  clearly  defined;  Hand  v. 
Central  Pennsylvania  Teleg.  A  Supply  Co.  1  Lack.  Leg.  News,  351;  Pittsburgh. 
O.  A  E.  L.  Pass.  R.  Co.  v.  Kane,  4  Sadler  (Pa.)  188,  6  Atl.  845,  17  Pittsb.  L.  J. 
N.  S.  165,  44  Phila.  Leg.  Int.  27,  holding  that  court  may  declare  that  failure  to 
perform  defined  duty  constitutes  negligence;  Le  Grand  t.  Wilkes-Barre  A  W.  Val- 
ley Traction  Co.  10  Pa.  Super.  12;  Esher  t.  Mineral  R.  A  Min.  Co.  28  Pa.  Super. 
Ct.  387, — holding  that  question  of  negligence  is  for  court  only  when  fsLcis  and 
inferences  undisputed  and  precise  measure  of  duty  determinate;  Delaware,  L.  A 
W.  K.  Co.  v.  Jones,  24  W.  N.  C.  562;  Pennsylvania  R.  Co.  v.  Coon,  111  Pa,  430, 
3  Atl.  234,  17  W.  N.  C.  137,  43  Phila.  Leg.  Int.  323;  Pennsylvania  R,  Co,  v.  Pe- 
ters, 116  Pa.  206,  9  Atl.  317,  19  W.  N.  C.  418,  18  Pittsb.  L.  J.  N.  S.  66,  44  PhiU. 
Leg  Int.  293, — holding  question  of  negligence  for  jury  whenever  standard  of  duty 
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shifts  with  tacts  and  oircumstances  developed  at  trial;  Lehigh  Valley  R.  Co.  v. 
Greincr,  113  Pa.  600,  6  Atl.  246,  18  W.  N.  C.  230,  43  Phila.  Leg.  Int.  620,  hold- 
ing question  of  negligence  for  court  when  facts  undisputed  and  precise  measure 
of  duty  determinate;  Delaware,  L.  &  W.  R.  Co.  ▼.  Jones,  128  Pa.  308,  18  Atl.  330, 
24  W.  N.  C.  662,  47  Phila.  Leg.  Int  396,  holding  question  of  negligence  for  jury 
where  evidence  conflicting;  Fisher  v.  Monongahela  C.  R.  Co.  131  Pa.  202,  18  Atl. 
1016,  20  Pittsb.  L.  J.  N.  S.  247,  holding  that  court  should  not  take  upon  itself 
determination  of  facts  about  which  there  may  be  any  question;  Baker  v.  West- 
moreland &  C.  Natural  Gas  Co.  157  Pa.  693,  27  Atl.  789,  33  W.  N.  C.  161,  24 
Pittsb.  1m  J  N.  S.  134;  Valin  v.  Milwaukee  &  N.  R.  Co.  82  Wis.  1,  63  A.  S.  R.  17, 
61  N.  W.  1084, — holding  question  of  contributory  negligence  for  jury  where  proof 
thereof  not  clear  and  decisive;  Schilling  v.  Chicago,  M.  &  St.  P.  R.  Co.  71  Wis. 
266,  40  N.  W.  616  (dissenting  opinion),  on  province  of  court  and  jury  in  deter- 
mination of  question  of  contributory  negligence. 

52  AM.  REP.  47S,  WINI/ACK  T.  GEIST,   107   PA.   297. 
Title  to  wrongfully  oonfnsed  goods. 

Cited  in  Kleppner  v.  Lcnr--^,  197  Pa.  430,  47  Atl.  353;  Kleppner  v.  Lemon,  198 
Pa.  681,  48  Atl.  483, — ^holding  that  rule  in  relation  to  wrongful  confusion  of  goods 
whereby  tiile  to  whole  is  transferred  applies  only  in  cases  of  necessity. 
Presumption  In  favor  of  honesty  of  purpose. 

Cited  in  Bertolet's  Case,  3  Pa.  Dist.  R.  643,  holding  prsumption  that  men  act 
honestly  and  lawfully;  Bryant  v.  Kuntz,  26  Pa.  Super.  Ct.  102;  Grohmann  v. 
Kirschman,  168  Pa.  89,  132  Atl.  32, — holding  presiunption  in  favor  of  man's  hon- 
esty of  purpose  where  legality  of  his  act  depends  upon  state  of  his  mind. 

52  AM.  REP.  475,  STOCKWELIj  t.  McHENRY,   107   PA.   237. 
Validity  off  mortgage  recorded  and  Indexed  as  deed. 

Cited  in  Farabee  v.  McKerrihan,  172  Pa.  234,  61  A.  S.  R.  734,  33  Atl.  683,  37 
W.  N.  a  382,  26  Pittsb.  L.  J.  N.  S.  360,  holding  mortgage  left  at  recorder's  of- 
fice to  be  recorded  but  recorded  in  deed  book  and  indexed  as  deed,  lien  from  time 
it  was  left  for  record. 
Induing  off  deeds  and  mortgages  as  notice. 

Cited  in  Prouty  v.  Marshall,  226  Pa.  670,  26  L.R.A.(N.S.)  1211,  74  Atl.  560 
(reversing  36  Pa.  Super.  Ct.  627,  33  Pa.  Co.  Ct  311,  38  Pittsb.  L.  J.  N.  S.  606), 
to  the  point  that  indexing  act  of  1876  was  not  retroactive;  Prouty  v.  Marshall, 
16  Pa.  Dist.  R.  608,  holding  that  under  statutes,  subsequent  purchaser  is  charged 
with  constructive  notice  of  deed  filed  for  record,  though  not  recorded;  Smith  v. 
Eline,  6  Pa.  Dist  R.  92,  18  Pa.  Co.  Ct.  660,  2  Lack.  Leg.  News,  16,  on  indexing 
of  deeds  and  mortgages  by  recorder  as  notice. 

Cited  in  notes  in  91  A.  D.  109,  on  who  is  chargeable  with  notice  where  instru- 
ment is  properly  recorded  but  improperly  indexed;  96  A.  6.  R.  404,  on  index  to 
records  as  part  of  the  records. 

52  AM.  REP.  478,  BAKER'S  APPEAL,   107  PA.  381. 
Right  to  incorporate  other  instruments  by  reference. 

Cited  in  American  Surety  Co,  v.  Worcester  Cycle  Mfg.  Co.  100  Fed.  40,  hold- 
ing chattel  mortgage  in  which  property  described  in  schedules  therein  referred  i» 
and  recorded  as  part  of  mortgage. 
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^Into  wlU. 

Cited  in  Re  Sober,  78  Cal.  477,  21  Pac.  8,  holding  that  attested  will  may  refer 
to  documents  not  attested;  Nelson's  EsUte,  9  Pa.  Co.  Ct.  652,  27  W.  N.  a  611, 
48  Phila.  Leg.  Int.  96,  holding  that  re-enactment  in  second  will  of  legacy  in  first 
will  by  reference  in  second  will  to  terms  of  first,  does  not  reenact  appointment 
of  executor  in  first  will  where  second  contains  express  clause  reyoking  all  former 
wills;  Reyle's  EsUte,  6  Pa.  Dist  R.  416,  18  Pa.  Ca  Ct  336,  holding  that  wiU 
may  incorporate  law  by  reference;  Re  Butler,  20  Pittsb.  L.  J.  N.  S.  122,  holding 
memoranda  or  accounts  against  testator's  children  referred  to  in  will  and  copies 
of  which  follow  will  entitled  to  probate  as  part  of  will;  Ford  ▼.  Ford,  70  Wis.  19, 
5  A.  S.  R.  117,  33  N.  W.  188,  holding  that  written  instrument  denominated  a  will, 
and  schedules  attached  to  and  mentioned  in  it,  must  be  construed  together  as  will; 
Skinner  v.  American  Bible  Soc.  92  Wis.  209,  66  N.  W.  1037,  holding  that  insuf- 
ficiently executed  testamentary  writing  may  be  so  adopted  by  later  instmm^it^ 
which  is  properly  executed,  as  to  become  part  of  it  and  with  it  to  form  Talid 
will;  Wilson's  Estate,  38  Pittsb.  L.  J.  N.  S.  116  (dissenting  opinion),  on  efficacy 
of  contemporary  instructions  referring  to  will. 

Cited  in  reference  notes  in  49  A.  R.  464,  on  sufficiency  of  referrace  in  will  to 
other  papers  to  constitute  them  part  of  will;  2  A.  S.  R.  662,  on  reference  in  will 
to  extraneous  writing. 

Cited  in  notes  in  107  A.  S.  R.  71,  on  incorporation  of  extrinsic  papers  into 
wills;  107  A.  S.  R.  73;  68  L.R.A.  380, — on  necessity  that  extrinsic  document  in- 
corporated into  will  be  actually  in  existence;  107  A.  S.  R.  72;  68  L.R.A.  376, — 
on  identification  of  extrinsic  document  by  reference  in  will;  68  L.RJL  362,  on 
reference  to  extrinsic  document  incorporated  in  will;  107  A.  S.  R.  71;  26  K  R. 
C.  405,  466, — on  incorporating  paper  in  will  by  reference;  17  L.R.A.(N.S.)  367, 
on  effect  of  reference  in  body  of  will  to  matter  following  signature. 

Distinguished  in  Magoohan's  Appeal,  117  Pa.  238,  2  A.  S.  R.  660,  14  Atl.  816, 
20  W.  N.  C.  219  (reversing  18  W.  N.  C.  102,  43  Phila.  Leg.  Int.  153),  holding  that 
precatory  paper,  written  after  will  could  not  operate  as  testamentary  reyocation 
of  original  bequest. 
What  constitutes  signing  of  will  at  end  thereof. 

Cited  in  Irwin  v.  Jacques,  71  Ohio  St.  395,  69  L.R.A.  422,  73  N.  E.  683,  hold- 
ing will  not  signed  at  end  where  dispositive  clause  written  on  margin  of  last  page 
and  unconnected  by  mark  or  reference  to  rest  of  will;  Knox's  Estate,  131  Pa.  220, 
17  A.  S.  R.  798,  6  L.R.A.  353,  18  Atl.  1021,  26  W.  N.  C.  133,  20  Pitteb.  L.  J.  N. 
S.  241,  47  Phila.  Leg.  Int.  84,  to  point  that  testator  must  sign  will  at  end  there- 
of; Morrow's  Estate,  204  Pa.  479,  64  Atl.  313,  32  Pittsb.  L.  J.  N.  S.  386,  hold- 
ing that  leaving  of  blank  at  foot  of  first  page  of  will  would  not  of  itself  in- 
validate will;  Re  Andrews,  43  App.  Div.  394,  60  N.  Y.  Supp.  141  (dissenting  opin- 
ion), as  to  what  constitutes  signing  of  will  at  end  thereof;  Swire's  Estate,  225 
Pa.  188,  73  Atl.  1110  (affirming  17  Pa.  Dist.  R.  667,  35  Pa.  Co.  a.  204),  to  point 
that  requirement  that  will  must  be  signed  at  end  thereof  to  obtain  certainty  aa 
to  completed  testamentary  purpose. 

Disinguished  in  Smith's  Will,  20  Phila.  94,  48  Phila.  Leg.  Int.  16,  holding 
that  failure  of  testator  to  attach  his  signature  to  addition  at  end  of  oth^wise 
complete  will  does  not  render  whole  will  invalid. 
Right  of  register  to  admit  more  than  one  will  to  probate. 

Cited  in  Auberle's  Estate,  33  Pittsb.  L.  J.  N.  S.  186,  holding  that  register  eaa- 
not  admit  second  will  to  probate  until  probate  of  first  set  aside. 
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«2  AM.  REP.    478,  AliliEGHENY  t.   CAMPBEXIj,    107   PA.    5S0. 
Right  to  interest  on  unliquidated  damages. 

Cited  in  Richards  v.  Citizens*  Natural  Gas  Co.  130  Pa.  37,  18  Atl.  600,  25  W. 
N.  C.  61,  20  Pittsb.  L.  J.  N.  S.  193,  47  Phila.  Leg.  Int.  133,  holding  interest  re- 
coverable of  right,  but  compensation  for  deferred  payment  in  tort  depends  on  cir- 
cumstances of  each  case;  Weiss  v.  South  Bethlehem,  136  Pa.  294,  20  Atl.  801,  26 
W.  N.  C.  433,  47  Phila.  Leg.  Int.  444,  holding  that  interest  from  date  of  taking 
iihould  be  awarded  to  owner  in  assessing  damages  for  laying  ont  of  street;  Ply- 
mouth Twp.  V.  Graver,  126  Pa.  24,  11  A.  S.  R.  867,  17  AU.  249,  27  W.  N.  C.  220, 
20  Pittsb.  L.  J.  N.  S.  39,  46  Phila.  Leg.  Int.  335,  holding  that  owner  of  property 
killed  through  negligence  of  township  may  recover  for  time  elapsed  since  injury. 

Cited  in  reference  note  in  31  A.  S.  R.  826,  on  interest  as  part  of  damages  in 
trover  or  trespass. 

Cited  in  notes  in  18  L.RJL.  466,  on  interest  on  sum  allowed  as  damages  for  ex- 
plosion; 28  L.R.A.(N.S.)  40,  41,  73,  on  interest  on  unliquidated  damages;  14  £. 
R.  C.  662,  on  right  to  collect  interest. 
Duty  of  wharfinger  to  keep  wharf  in  safe  condition. 

Cited  in  The  Francisco  R.  y.  The  Waterloo,  79  Fed.  113,  holding  whar- 
fingers held  to  high  degree  of  care  in  providing  against  all  perils  that  ves- 
sels may  be  expected  to  encounter;  Crawford  v.  Allegheny  City,  1  Monaghan 
(Pa.)  106,  16  Aa  476,  19  Pittsb.  L.  J.  N.  S.  303,  23  W.  N.  C.  141,  46  Phila. 
Leg.  Int.  231;  Willey  v.  Allegheny  City,  118  Pa.  490,  4  A.  8.  R.  608,  12  Atl. 
463,  20  W.  N.  C.  620,  18  Pittsb.  L.  J.  N.  8.  257,  45  Phila.  Leg.  Int.  292,— hold- 
ing city  bound  to  use  utmost  care  in  maintaining  its  wharf  in  safe  condition. 

Cited  in  notes  in  30  A.  S.  R.  403,  on  mimicipal  liability  for  negligence  in  man* 
agement  of  wharves,  piers,  etc.;  12  L.R.A.  844,  on  landlord's  liability  for  danger- 
ous premises;  61  L.R.A.  962,  on  liability  for  safety  of  wharf  or  dock  as  between 
owner  and  lessee. 

Distinguished  in  Jackson  v.  Allegheny,  41  Fed.  886,  holding  that  city  does  not 
owe  to  owner  of  floating  coal  yards  high  measure  of  care  due  from  wharfinger 
to  navigators. 
Liability  of  city  for  failure  to  regulate  waterworks. 

Cited  in  Mendel  v.  Wheeling,  28  W.  Va.  233,  67  A.  R.  664,  holding  that  failure 
of  city  to  organize  and  regulate  water  works  does  not  render  it  liable  for  dam- 
ages caused  thereby. 

Distinguished  in  Susquehanna  Depot  v.  Simmons,  112  Pa.  384,  66  A.  R.  317, 
5  Atl.  434,  17  W.  K.  C.  362,  43  Phila.  Leg.  Int.  364,  holding  city  not  liable  to 
one  injured  by  reason  of  misuse  or  abuse  of  license  to  lay  water  pipe  in  street. 

52  AM.  REP.  479,  COLLINS'  APPEAL,   107  PA.  590. 
Necessity  that  pledgee  take  possession  of  thing  pledged. 

Cited  in  Re  Gebbie  &  Co.  167  Fed.  609,  holding  that  agreement  of  corporation 
engaged  in  publishing  books  with  creditor  to  transfer  to  creditor  certain  books 
-contained  in  certain  room  and  to  lease  such  room  to  creditor,  president  of  cor- 
poration to  be  sole  agent  in  charge  with  right  to  sell  did  not  constitute  suf- 
ficient change  of  posselsion  to  make  pledge;  Fourth  Street  Nat.  Bank  v.  Mill- 
bourne  Nat.  Bank,  30  L.RJ^.(N.S.)  662,  96  C.  C.  A.  629,  172  Fed.  177,  to  point 
that  retention  of  pledge  by  pledgor  when  this  is  by  agreement  of  parties,  will 
not  as  between  them,  defeat  equitable  lien ;  Re  Pittsburgh  Industrial  Iron  Works, 
179  Fed.  151,  holding  that  equitable  lien  arises  where  purchaser  on  conditional 
Am.  Reo.  Vol.  XIX.— 79. 
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Mile  atsignt  aooount  against  prospective  purchaser  from  him  to  bank  which  ad- 
vances money  to  enhance  value  of  property;  Wallace's  Appeal,  104  Pa.  559,  hold- 
ing pledgee  of  partner's  interest  to  secure  loan  for  firm  has  superior  claim  to 
creditors  claiming  under  pledgor  in  possession  by  consent;  Christ  v.  Zehner,  212 
Pa.  188,  61  Atl.  822,  holding  possession  of  subject  of  pledge  unnecessary  to  pro- 
tect pledgee's  title,  where  pledge  in  possession  of  pledgor  by  agreement;  Smith 
Y.  J.  B.  Moors  k  Co.  216  Pa.  418,  64  Atl.  593,  holding  agreement  by  debtor  to 
give  creditors  equitable  lien  upon  personal  property  retained  in  possession  of 
debtor  good  as  between  themselves;  Heft's  Appeal,  5  Sadler  (Pa.)  573,  9  AU. 
87,  44  Phila.  Leg.  Int.  800,  19  W.  N.  C.  302  (affirming  18  W.  N.  C.  568,  18  Phila. 
106,  43  Phila.  Leg.  Int.  293),  holding  administrator,  who  sold  and  appropriated 
proceeds  of  property  covered  by  bill  of  sale  executed  to  him  by  his  intestate, 
with  possession  retained  by  latter  until  his  death,  surcharged  therewith  until 
time  of  filing  account;  City  Bank  v.  Easton  Boot  k  Shoe  Co.  6  North.  O.  Rep.  21, 
holding  that  pledge  does  not  pass  title,  but  transfers  possession  for  purpose  of 
Hen;  Patterson's  EsUte,  14  Pa.  Dist.  R.  897,  36  Pittsb.  L.  J.  N.  a  303,  hold- 
ing that  assignment  of  stock  exchange  seat  coupled  with  pledge  of  same  as  se- 
curity for  loans  gives  assignee  preferred  lien,  as  against  creditors,,  on  fund  from 
sale  of  seat. 

Cited  in  notes  in  56  A.  S.  R.  344,  on  enforceability  in  equity  of  assignment 
of  expectancies;  4  L.R.A.  306,  on  necessity  of  delivery  and  possession  to  valid 
pledge;  33  L.ILA.  271,  on  rule  in  equity  as  to  validity  of  sale  of  expectancy  by 
prospective  heir;  24  E.  R.  C.  771,  772,  on  validity  of  assignment  of  expectancy. 

Distinguished  in  Re  Link,  33  Pittsb.  L.  J.  N.  S.  185,  holding  assignment  of 
saloon  for  benefit  of  certain  creditors  invalid  as  against  other  creditors  where 
EMignor  retains  possession;  Moore  v.  Tyler,  1  Monaghan  (Pa.)  629,  17  Atl.  216, 
holding  wife  not  estopped  from  asserting  as  against  grantee  subsequently  ac- 
quired title  because  she  joined  in  deed  of  land  title  which  is  claimed  by  husband; 
Oirard  Trust  Ck>.  v.  Mellor,  166  Pa.  679,  27  Atl.  662,  33  W.  N.  C.  57,  holding 
mere  intention  to  create  trust  with  respect  to  personalty  in  settler's  control^ 
insufficient  to  vest  right  in  creditor  for  whom  trust  intended. 
Equity  considering  that  as  done  which  chancellor  would  decree  to  be 
done. 

Cited  in  Brown  t.  German- American  ntle  k  T.  Co.  174  Pa.  443,  34  AtL  335, 
holding  that  equity  considers  that  as  done  which  chancellor  would  decree  to  be 
done. 

61  AH.  REP.  495,  PERRY  t.  HOUSE  OF  REFUGE,  61  MB.   20. 
liiability  off  charitable  institutions  ffor  negligence  off  managers  and  serv- 
ants. 

Cited  in  Woman's  Christian  Nat.  Library  Asso.  v.  Fordyee^  79  Ark.  632,  7 
L.R.A.(N.8.)  494,  86  8.  W.  417,  holding  charitable  corporations  not  liable  for 
negligence  of  their  agents  or  trustees;  Farrigan  t.  Pevear,  193  Mass.  147,  118  A. 
S.  R.  484,  7  L.R.A.(N.S.)  481,  78  N.  £.  855,  8  A.  &  E.  Ann.  Cas.  1109,  holding 
trustees  of  fund  created  for  charitable  purposes  not  liable  for  injury  to  one  serv- 
ant through  negligent  orders  given  him  by  another;  AbstSn  v.  Waldon  Academy^ 
118  Tenn.  24,  11  LJLA.(N.S.)  1179,  102  S.  W.  351,  holding  charitable  educa- 
tional institution  not  liable  for  personal  injuries  resulting  from  negligence  of 
its  trustees  or  managers. 

Cited  in  reference  notes  in  54  A.  R.  436,  on  liability  of  trustees  of  charitable 
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inBtitution  for  negligence  of  officers;  44  A.  S.  R.  245,  on  assault  by  officers  of 
state  charitable  institutions. 

Cited  in  notes  in  23  L.R.A.  200,  on  liability  of  charitable  institution  for  neg- 
ligence; 4  L.RJ^.(N.S.)  270,  on  liability  of  eleemosynary  institution  maintained 
by  state  or  municipality  for  personal  tort  of  agent  or  servant. 

Distinguished  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  424, 
74  S.  W.  456,  holding  voluntary  relief  department  of  railroad  not  a  charity  so 
as  to  relieve  it  from  negligence  in  selecting  physician  to  treat  injured  employee 
and  member  of  such  department. 
^Religloas  society. 

Cited  in  Haas  v.  Missionary  Soc.  6  Misc.  281,  20  N.  T.  Supp.  868,  holding  re- 
ligious corporation  not  liable  for  negligence  of  employee,  when  they  were  not  neg- 
ligent in  his  selection. 

Distinguished  in  Bruce  v.  Central  M.  E.  Church,  147  Mich.  230,  10  L.R.A.(N.S.) 
747,  110  N.  W.  051,  11  A.  &  E.  Ann.  Cas.  150,  holding  incorporated  church  so- 
ciety liable  to  employee  of  decoration  contractor  for  services  sustained  by  break- 
ing of  defective  scaffolding  furnished  by  agents  of  the  church. 
—  Hospitals. 

Cited  in  Powers  v.  Massachusetts  Homeopathic  Hospital,  65  L.R.A.  372,  47  C. 
C.  A.  122,  109  Fed.  294,  holding  hospital  chartered  as  charitable  corporation  not 
liable  for  negligence  of  nurse;  Deaconess  Home  4t  Hospital  v.  Bontjes,  104  111. 
App.  484,  holding  charitable  hospital  subject  to  injunction  against  continuance  of 
nuisance,  although  not  suable  at  law;  Downes  ▼.  Harper  Hospital,  101  Mich.  555, 
45  A.  S.  R.  427,  25  L.R.A.  602,  60  N.  W.  42,  holding  charity  hospital  not  liable  for 
negligence  of  managers  or  employees;  Adams  v.  University  Hospital,  122  Mo.  App. 
675,  99  S.  W.  453,  holding  hospital  not  liable  for  negligence  of  nurse;  Whit- 
taker  V.  St.  Luke's  Hospital,  137  Mo.  App.  116,  117  S.  W.  1189,  holding  that 
hospital  is  not  liable  to  employee  for  injuries  received  by  employee  through  neg- 
ligence of  managers;  Hewett  v.  Woman's  Hospital  Aid  Asso.  73  N.  H.  556,  7 
L.R.A.(N.S.)  496,  64  AtL  190,  holding  hospital  conducted  as  public  charity  lia- 
ble for  negligent  injuries  to  its  servants;  Ward  v.  St.  Vincent's  Hospital,  78 
App.  Div.  317,  79  N.  Y.  Supp.  1004,  doubting  hospital's  liability  for  negligent 
act  of  nurse  in  applying  hot  water  bag  to  patient;  Barden  v.  Atlantic  Coast  Line 
R.  Co.  152  N.  C.  318,  —  L.R.A.(N.S.)  — ,  67  S.  L.  971,  holding  that  only  duty 
imposed  upon  hospital  is  to  exercise  reasonable  care  in  selection  of  physician, 
and  if  such  care  is  used  hospital  is  not  liable  for  lack  of  skill. 

Cited  in  note  in  30  A.  S.  R.  402,  on  municipal  liability  for  negligence  or  mis- 
conduct in  maintaining  almshouses,  hospitals,  and  workhouses. 

^  Insane  asylums. 

Cited  in  Leavell  v.  Western  Kentucky  Asylum,  122  Ky.  213,  4  L.R.A.(.N.S.) 
269,    91  S.  W.  671,  12  A.  &  £.  Ann.  Cas.  827,  holding  insane  asylum  not  liable 
for  personal  injury  inflicted  on  servant  by  lunatic  in  its  charge. 
^Industrial  and  reform  schools. 

Cited  in  Williamson  v.  Louisville  Industrial  School,  95  Ky.  251,  44  A.  S.  R. 
243,  23  L.R.A.  200,  24  8.  W.  1065,  holding  Industrial  School  of  Reform  not  lia- 
ble for  assault  on  inmate  by  officer  or  employee;  Martin  v.  Moore,  99  Md.  41, 
57  Atl.  671,  holding  superintendent  of  House  of  Correction  not  liable  in  action 
for  assault  and  battery  by  prisoner  who  had  been  flogged. 
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—  Boards  of  educatloii. 

Cit«d  in  State  um  of  Weddle  t.  Frederick  County,  94  Md.  334,  51  Atl.  289, 
holding  board  of  school  coounissionerB  not  liable  in  action  for  tort  for  negligence 
in  cansing  injury  to  pupil;  Reynolds  t.  Board  of  Education,  33  App.  Div.  88, 

53  N.  T.  Supp.  75,  holding  board  of  education  not  liable  for  acts  of  "attendance 
officer*'  although  it  was  negligent  in  aj^inting  him. 

What  constitutes  a  ''<diarlUble  instltation." 

Cited  in  State  y.  Laramie  County,  8  Wyo.  104,  55  Pac  451,  holding  state  peni- 
tentiary ''charitable  institution"  within  meaning  of  constitutional  provision  re- 
lating to  levying  of  tax  therefor. 

52  AM.  REP.  501,  SHARTZER  t.  STATE,  6S  MB.   149. 
Admissibility  of  erldenoe  of  specific  acts  of  unchaslty. 

Cited  in  Richardson  ▼.  SUte,  103  Md.  112,  63  Aa  317,  holding  that  prose- 
cutrix in  bigamy  trial  cannot  have  her  credit  and  veracity  impeached  by  evidence 
that  before  alleged  marriage  she  lived  in  concubinage  with  another  man;  State 
V.  Ogden,  39  Or.  195,  65  Pac.  449,  holding  evidence  of  specific  acts  of  unchastity 
on  part  of  prosecutrix  in  rape  case  with  others  than  defendant  inadmissiUe. 

Cited  in  reference  note  in  42  A.  S.  R.  Ill,  on  impeachment  of  prosecutrix's  diar- 
acter  in  rape. 

Cited  in  notes  in  80  A.  D.  369,  on  impeachment  of  prosecutrix  in  rape  by  proof 
s)f  bad  character;  14  L.R.A.(N.S.)  714,  716,  on  evidence  of  specific  instances  to 
prove  cliaracter  for  chastity  of  prosecutrix  on  prosecution  for  rape. 

52  AM.  REP.  505,  COIjIilNS  T.  FOLEY,  OS  MB.  158. 
Application  of  rule  against  perpetuities  to  powers  In  deed  of  tmst. 

Disapproved  in  Pulitcer  v.  Livingston,  89  Me.  359,  36  Atl.  635,  holding  pow- 
<rs  iu  trust  deed  which  clearly  provide  for  revocation  of  trust  at  any  time  not  sub- 
ject to  rule  against  perpetuities. 
Validity  of  trust  in  perpetnity  for  <^iaritable  nses. 

Cited  in  Missionary  Soc  v.  Humphreys,  91  Md.  131,  80  A.  8.  R.  432,  46  AtL 
320,  holding  rule  against  perpetuities  applicable  to  trusts  for  charitable  or  re- 
ligious uses  as  well  as  to  any  other  trust. 

52  AM.  REP.  510,  HEIGHE  v.  LITTIG,  OS  MD.  801. 
Title  to  profits  In  testator's  Interest  In  partnership. 

Cited  in  Buckingham  v.  Morrison,  ISO  111.  437,  27  N.  £.  65,  holding  that  prof- 
its made  on  shares  of  testator's  daughters  in  partnership  which  was  to  continue 
until  expiration  of  lease  belonged  to  them  and  not  to  remaindermen. 

52  AM.  REP.  5 IS,  THOMAS  v.  FORD,   OS  MD.  S40. 

Necessity  for  nntnterrnpted  user  of  highway  to  establish  title  by  pre- 
scription. 

Cited  in  Kennedy  t.  Cumberland,  65  Md.  514,  57  A.  R.  346,  9  Atl.  234,  hold- 
ing uninterrupted  user  by  public  for  at  least  twenty  years  necessary  to  estab- 
lish highway  by  prescription. 

Cited  in  notes  in  8  L.R.A.  429,  on  whether  condemnation  of  land  for  highway 
devests  owner  of  fee;  8  I^R.A.  473,  on  right  of  owner  of  soil  of  highway  to  de- 
fend his  rights  as  to  its  use. 
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What  constitutes  additional  burden  in  highway. 

Cited  in  Chesapeake  &  P.  Teleph.  Co.  t.  Mackenzie,  74  Md.  36,  28  A.  S.  R.  219, 
21  Atl.  690,  holding  planting  of  telephone  or  telegraph  posts  upon  county  high- 
way appropriation  of  private  property;  Canton  Co.  v.  Baltimore  &  O.  R.  Co.  79 
Md.  424,  29  Atl.  821,  holding  use  of  street  for  purposes  of  steam  railway  inter- 
ference with  rights  of  owner  of  fee;  Rhode  Island  Hospital  Trust  Co.  ▼.  Hayden, 
20  R.  I.  544,  42  L.R.A.  107,  40  Atl.  421,  holding  that  city  obtaining  easement 
in  land  under  Highway  Act  cannot  use  it  for  any  other  purpose. 
Time  for  signing  bills  of  exceptions. 

Cited  in  State  use  of  James  ▼.  Kent  County,  83  Md.  377,  33  L.R.A.  291,  35  Atl. 
62,  holding  that  reduction  of  exception  to  form  should  be  made  during  same  term 
of  court  and  presented  for  signature;  Palmer  v.  Hughes,  84  Md.  652,  36  Atl. 
431,  holding  that  bill  of  exceptions  cannot  be  signed  after  adjournment  of  term^ 
except  by  consent,  unless  court  has  passed  order  during  term  extending  time  be- 
yond term;  Edelhoff  y.  Homer-Miller  Straw  Goods  Mfg.  Co.  86  Md.  595,  39  Atl. 
314,  holding  bills  validly  signed  where  time  extended  by  order  of  court  passed 
upon  consent,  and  afterwards  extended  by  order  not  passed  by  consent  within 
time  limited  by  consent  order;  Williams  ▼.  United  States  Fidelity  k  G.  Co.  105 
Md.  490,  66  Atl.  495,  holding  that  objection  to  bill  of  exceptions  for  first  time 
on  appeal,  as  to  lateness  of  its  signature,  comes  too  late. 

52   AM.   RJBP.   519,   PBABODY   HEIGHTS   OO.   t.    SADTIiBR,    68   MD. 

538. 
Kffect  of  describing  land  as  binding  on  street. 

Cited  in  Baltimore  d^  0.  R.  Co.  v.  Gould,  67  Md.  60,  8  Atl.  754,  holding  that 
deed  of  lot  described  as  bounding  on  unopened  street  does  not  give  grantee  title 
to  center  of  street  upon  closing  of  same  by  municipality;  Hunt  ▼.  Brown,  75 
Md.  481,  23  Atl.  1029,  holding  that  deed  of  land  described  as  b^inning  at  post 
and  running  thence,  by  courses  and  distances,  to  another  post;  and  thence  by 
courses  and  distances  to  post  on  south  side  of  certain  road;  thence  bounding 
on  this  road  to  post;  and  thence,  with  straight  line,  to  beginning,  does  not  carry 
fee  to  center  of  road;  Gump  v.  Sibley,  79  Md.  165,  28  AtL  977,  holding  that  con- 
veyance of  portion  of  leasehold,  described  as  bounding  on  alley  called  ''School 
House  alley"  carries  title  to  sub-lessee  to  middle  of  such  alley;  Rieman  v.  Balti- 
more Belt  R.  Co.  81  Md.  68,  31  Atl.  444,  holding  that  deed  of  lot  described  as 
beginning  at  southeast  comer  of  two  streets;  running  thence  easterly  on  one 
street,  and  last  line  running  northerly,  bounding  on  the  other  street^  to  place  of 
beginning,  does  not  convey  to  center  of  street. 

Cited  in  reference  note  in  30  A.  S.  R.  853,  on  highways  or  streets  as  boundaries. 

52  AM.  RJBP.   528,  AV£RY  t.  AVERY,   83  KAN.   1,   5  PAO.  418. 
Grounds  for  divorce. 

Cited  in  notes  in  73  A.  D.  622,  on  cruelty  as  ground  for  divorce;  51  A.  R.  7Zi^, 
on  accusations  of  adultery  as  ground  for  divorce;  34  L.R.A.  165,  on  cruelty  while 
insane  as  ground  for  divorce;  18  LJEt.A.(N.S.)  305,  on  making  charges  of  adul- 
tery as  ground  for  divorce. 
Conclusiveness  of  foreign  divorce  decree  awarding  custody  of  child. 

Cited  in  People  ex  rel.  Hickey  v.  Hickey,  86  HI.  App.  20,  holding  decree  for 
custody  without  jurisdiction,  where  it  is  ex  parte  against  father  who,  with  his 
child  is  domiciled  in  another  state;  Wilson  v.  Elliott,  96  Tex.  472,  97  A.  S.  R. 
928,  73  8.  W.  946,  holding  that  foreign  decree  of  divorce  awarding  child  to  hus- 
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band  does  not  prevent  coiirts  here  having  jurbdiction  of  child  inquiring  into 
present  fitness  of  parents;  Re  Gulp,  2  CaL  App.  70,  83  Pac  89  (dissratiiig  opin- 
ion), on  ooncluaiveness  of  foreign  decree  in  divorce  suit  awarding  custody  of 
child. 

52  AM.  RBP.   522,  LIMEKILIiER  t.  HANNIBAIi  A  ST.  J.  R.  CO.   22 

KAN.  82,   5  PAC.   401. 
Right  of  foreign  personal  representative  to  sue  for  wrongful  death. 

Cited  in  Hulbert  v.  Topeka,  34  Fed.  510,  holding  that  administrator,  prohibited 
by  state  statute  from  recovering  for  injuries  to  decedent  resulting  in  death, 
cannot  recover  therefor  in  Federal  courts  sitting  in  another  state  which  per- 
mits him  to  do  SO;  Williams  v.  Camden  Interstate  R.  Co.  138  Fed.  571,  hold- 
ing that  Kentucky  personal  representative  of  deceased  person  killed  in  Ohio 
may  sue  foreign  corporation  in  Kentucky  for  wrongful  death  of  his  decedent; 
Alabama  0.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  38  A.  S.  R.  163,  18  L.RJL  433, 
11  So.  803,  holding  that  there  can  be  no  recovery  in  this  state  for  injuries  to 
person  sustained  in  another  state,  unless  actionable  by  law  of  state  where  re- 
ceived; Fabel  v.  Oeveland,  C.  C  &  St  L.  R.  Co.  30  Ind.  App.  268,  65  N.  E.  929, 
holding  that  father  cannot  maintain  action  in  this  state  for  death  of  son  in 
another  state  whose  statute  requires  that  actions  for  death  by  wrongful  act 
must  be  brought  in  name  of  personal  representative;  Dale  v.  Atchison,  T.  ft  S. 
F.  R.  Co.  57  Kan.  601,  47  Pac  521,  holding  action  not  maintainable  in  this 
state  on  statute  of  another  state  giving  unvarying  sum  as  damages  for  death 
by  negligence;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Mills,  57  Kan.  687,  47  Pac  834, 
holding  widow  suing  as  administratrix  for  death  of  husband  who  was  non- 
resident of  state  but  killed  here,  entitled  to  recover  as  widow,  though  not  as 
administratrix;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Fajardo,  74  Kan.  314,  6  LJUL 
(NJ3.)  681,  86  Pac  801,  holding  that  nonresident  alien  parents,  next  of  kin  of 
minor  son  may  maintain  action  to  recover  for  his  wrongful  death. 

Cited  in  reference  note  in  12  A.  S.  R.  869,  on  action  for  death  caused  l^ 
negligence. 

Cited  in  notes  in  58  A.  R.  143,  on  conflict  oi  laws  regarding  lialMlity  for  death 
by  negligence;  45  A.  S.  R.  672,  on  extraterritorial  powers  and  liabilities  of 
executors  and  administrators;  4  L.R.A.  263,  as  to  who  possess  right  of  action 
for  negligence  causing  death;  15  L.RJL  585,  on  enforceability  of  ri^ts  of  actioB 
for  causing  death  accruing  under  foreign  statutes. 
Effect  of  assignment  in  another  state. 

Cited  in  Watson  v.  Bonfils,  58  C.  C.  A.  535,  116  Fed.  157,  holding  that  as- 
signment made  in  one  state  vested  no  better  title  in  assignees  in  another  state 
than  it  gave  them  in  state  where  made. 

Cited  in  reference  note  in  1  A.  S.  R.  160,  on  assignees  of  foreign  executors. 
Province  of  courts  to  sapply  omissions  in  statutes. 

Cited  in  Western  U.  Teleg.  Co.  v.  McGill,  21  L.RJL  818,  6  C.  C.  A.  521,  12 
U.  8.  App.  661,  57  Fed.  699;  Oa*^  v.  Union  P.  R.  Co.  104  Mo.  514,  24  A.  a 
R.  348,  16  S.  W.  487;  Johnson  v.  Seattle  Electric  Co.  39  Wash.  211,  81  Pac 
705, — holding  legislature  proper  body  to  remedy  omissions  in  statute. 

52  AM.  REP.  526,  CliARK  T.  MONTGOMERY  COUNTY,  8S  KAN.  902, 

6  PAC.  811,  liater  appeal  in  S4  Kan.  6S2,  9  Pac  756. 
Effect  of  intent  of  voter  on  connttng  of  ballot. 

Cited  in  Chicago,  K.  &  W.  R.  Co.  v.  Osark  Twp.  46  Kan.  415,  26  Pac.  710, 
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holding  that  will  of  voter  must  be  determined  from  ballot;  Wilds  v.  State  Can- 
vassers, 60  Kan.  144,  32  Pac.  136,  holding  that  erroneous  designation  of  num- 
ber of  representative  district  in  ballot  should  be  treated  as  surplusage;  Rice 
V.  Coffey  County,  60  Kan.  149,  32  Pac  134,  holding  that  vote  cast  for  "Bar- 
ringer"  ought  to  have  been  counted  for  Ballinger;  Parker  v.  Hughes,  64  Kan. 
216,  91  A.  S.  R.  216,  66  LJCA.  276,  67  Pac.  637,  holding  that  intention  of 
voter  must  govern  when  ascertainable  by  inspection  of  ballot,  or  by  aid  of  evi- 
dence aliunde  in  contest  before  courts,  where  ballot  ambiguous. 

Cited  in  reference  note  in4A.S.R.46,  asto  evidence  determining  voter's 
intent. 

Cited  in  notes  in  10  A.  S.  R.  318,  on  admissibility  of  evidence  to  explain 
Ambiguities  in  ballots;  11  A.  S.  R.  799,  800,  on  ballots  of  electors  as  best  evi- 
dence of  vote  cast. 

^2   AM.  IREP.   529,  ROWAND  t.  ANDiaiSON,   8S  KAN.    264,   6   PAC. 
255. 

What  are  fixtures. 

Cited  in  Hereford  v.  Pusch,  8  Ariz.  76,  68  Pac  647,  holding  that  fence  placed 
on  government  land  by  mistake  passes  to  subsequent  purchaser  from  govern- 
ment; Cross  V.  Weare  Commission  Co.  163  111.  499,  46  A.  S.  R.  902,  38  N.  E. 
1038,  holding  that  private  agreement  of  parties  to  treat  fixtures  as  personalty 
<iannot  change  character  of  property  so  far  as  third  persons  concerned;  Moore 
V.  Moran,  64  Neb.  84,  89  N.  W.  629,  holding  that  houses  pass  with  conveyance 
of  realty  when  intent  to  permanently  annex  them  thereto  evident;  Omaha  Bridge 
A;  Terminal  R.  Co.  v.  Whitney,  68  Neb.  389,  99  N.  W.  626,  holding  that  owner 
of  land  used  by  railway  by  his  consent  does  not  obtain  title  to  track  in  absence 
of  any  agreement  to  contrary  or  any  intention  to  make  track  appurtenant  to 
real  estate;  Union  Bank  A  T.  Co.  v.  Fred  W.  Wolf  Co.  114  Tenn.  266,  108  A. 
8.  R.  903,  86  S.  W.  310,  4  A.  A  £.  Ann.  Cas.  1070,  holding  that  rights  of  in- 
nocent subsequent  mortgagee  prevail  over  rights  of  seller  of  machinery  sold 
-under  conditional  sale  with  secret  agreement  as  to  retention  of  title  by  vendor 
until  paid  for,  where  machinery  attached  to  fioor. 

Cited  in  note  in  19  L.R.A.  444,  on  effect  oi  agreement  to  prevent  fixtures  from 
becoming  part  of  realty. 

Ji2  AM.  RJBP.  58S,  DOUTHITT  t.  APPIiEOATB,  8S  KAN.  895,'  6  PAO. 
575. 

Followed  without  discussion  in  Dowell  v.  Williams,  40  Kan.  763,  20  Pac 
487. 
^When  action  for  deceit  will  Ue. 

Cited  in  Fountain  v.  Kennedy,  66  Kan.  797,  72  Pac  392,  holding  that  deed  of 
property  obtained  by  false  and  fraudulent  representations  and  made  upon  that 
•consideration  should  be  set  aside;.  State  ex  rel.  Jackson  v.  White,  82  Kan.  777, 
309  Pac.  402,  holding  that  inadequacy  of  price  is  never  alone  sufficient  to  es- 
tablish  fraud,  but  may  tend  to  show  fraud  in  connection  with  other  evidence; 
Swift  V.  Rounds,  19  R.  I.  627,  61  A.  S.  R.  791,  33  L.R.A.  661,  36  Atl.  46,  holding 
^hat  action  for  deceit  will  lie  against  one  who  obtains  goods  on  credit  with  in* 
tention  of  not  paying  for  them. 
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52   AM.   REHP.    539,  BIRDZEIili  T.   BTKDZEUj,    88   KAN.    M8,    6   PA. 

561,  Afflrmed  on  rehearing  in  S5  Kan.  688,  11  Pac  907. 
Rigrht  of  guardian  or  next  friend  of  insane  ward  to  maintain  smit  tor- 
divorce. 

Cited  in  Mohler  ▼.  Shank,  93  Iowa,  273,  57  A.  S.  R.  274,  34  KRJL  161,  61 
N.  W.  981,  holdiDg  that  guardian  of  one  insane  cannot  maintain  action  for  di- 
vorce in  behalf  of  hie  ward;  Hinkle  t.  Lovelace,  204  Mo.  208,  11  LJLA.(N.&) 
730,  102  S.  W.  1015,  11  A.  A  E.  Ann.  Caa  794,  holding  that  affidavit  rapport- 
ing  petition  in  divorce  suit  could  not  be  made  by  next  friend. 

Cited  in  reference  note  in  82  A.  D.  200,  on  ri^t  of  court  to  entertain  a  di* 
vorce  action  at  suit  of  third  person. 

Cited  in  notes  in  34  L.RJk.  167,  on  action  for  divorce  on  behalf  of  insane  per- 
eons;  130  A.  S.  R.  853,  on  judgments  for  or  against  insane  persons. 
Riglit  to  grant  permanent  alimony  while  divorce  snit  is  pending. 

Cited  in  Johnston  v.  Johnston,  54  Kan.  726,  89  Psc  725,  holding  that  per- 
manent alimony  should  not  be  granted  while  acti<A  for  divorce  pending. 

52  AM.  KEP.  548,  ATCHISON,  T.  ifc  S.  F.  R.  CO.  v.  WEBBR,  88  KAN. 

548,   6  PAO.  877. 
Dnty  of  carrier  to  receive  Innatio  as  passenger. 

Cited  in  Owens  v.  Macon  A  B.  R.  Co.  119  Ga.  230,  63  LbR.A.  946,  46  8.  £. 
87,  holding  carrier  justified  in  refusing  to  receive  adjudged  lunatic  in  care  of 
attendants  but  cursing  and  using  obscene  language. 

Cited  in  notes  in  97  A.  D.  499;  12  A.  S.  R.  453, — on  duty  of  carrier  toward 
sick  or  infirm  passenger;  19  L.RJL  328,  on  exposure  of  dmnkoi  passenger  to 
danger  by  ejection  from  car;  31  L.R.A.  262,  on  duty  of  carrier  as  to  passengers 
taken  ill  during  journey;  31  L.R.A.(N.S.)  813,  on  duly  to  passengers  taken 
ill  during  journey. 
Liability  of  carrier  for  personal  injuries. 

Cited  in  Atchison,  T.  A  S.  F.  R.  Co.  v.  Zeiler,  54  Kan.  340,  88  Pac  282,  delv- 
ing liability  of  railroad   company  transporting  injured  employee  to  hospital 
recommended  by  surgeons,  notwithstanding  this  delay  produced  death. 
~  From  acts  of  fellow  passengers. 

Cited  in  Spangler  v.  St  Joseph  A  G.  L  R.  Co.  68  Kan.  46,  63  L.RJL  684^ 
74  Pac  607,  holding  railroad  company  liable  for  injuries  to  female  passengw 
from  acts  of  drunken  rowdies  after  they  had  alighted,  trainmen  having  failed 
to  prevent  threatened  danger. 
~To  one  assisting  helpless  passenger. 

Cited  in  Lake  Shore  A  M.  S.  R.  Co.  v.  Salsman,  52  Ohio  St  558,  49  A.  &  R. 
745,  31  L.R.A.  261,  40  N.  E.  891,  holding  railroad  company  liable  for  negligeno» 
resulting  in  injury  to  passenger  assisting  sick  passenger  to  another  car. 
~To  helpless  or  Incompetent  passenger. 

Cited  in  Burke  v.  diicago  A  N.  W.  R.  Co.  108  m.  App.  565,  holding  railway 
company  liable,  where  drunken  passenger  removed  on  platform  at  station  near 
track  upon  which  cars  being  switched,  for  passenger's  injury  thereby;  Louis- 
ville  A  N.  R.  Co.  v.  Ellis,  97  Ky.  330,  30  S.  W.  979,  holding  railroad  company 
liable  for  death  of  drunken  passenger  removed  from  one  train  in  dangerous 
place  where  he  was  run  over  by  another;  Haug  v.  Great  Northern  R.  Co.  8 
N.  D.  23,  73  A.  S.  R.  727,  42  L.R.A.  664,  77  N.  W.  97,  holding  railroad 
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pany  liable,  where  conductor  put  drunken  passenger  off  at  wrong  station,  whence 
he  was  ejected  by  agent  into  cold  stormy  night,  resulting  in  death  from  ex- 
posure; Cincinnati,  I.  St  L.  ft  C.  R  Co.  v.  Cooper,  120  Ind.  469,  16  A.  S.  R. 
334,  6  L.RA.  241,  22  N.  E.  340,  affirming  liability  of  railroad  company  for 
running  over  man  who  had  fallen  from  another  train  through  company's  n^- 
ligence,  notwithstanding  passenger's  intoxication;  Atchison,  T.  A  8.  F.  R.  Co. 
V.  Parry,  67  Kan.  516,  73  Pac  106,  holding  railway  company  liable,  where  in- 
sane passenger  removed  from  train  to  depot  and  allowed  to  go,  by  station 
master,  whereby  he  wandered  on  track  and  was  killed;  ConoUy  ▼.  Crescent  City 
R  Co.  41  La,  Ann.  57,  17  A.  S.  R  389,  3  L.RA.  133,  5  So.  259,  holding  street 
car  company  liable,  where  ccmductor  ejected  person  with  apoplexy  into  street 
on  cold  day,  resulting  in  death  from  exposure;  Weightman  ▼.  Louisville,  N.  O. 
&  T.  R  Co.  70  Miss.  663,  36  A.  S.  R  660,  19  LJLA.  671,  12  So.  586,  holding 
railroad  company  liable,  where  carrying  sick  passenger  past  known  destina- 
tion and  removing  him  from  train  at  small  station  further  <m,  where  he  dies 
after  40  hours'  exposure;  McCann  v.  Newark  ft  S.  O.  R  Co.  58  N.  J.  L.  642,  83 
L.RA.  127,  34  Atl.  1052,  holding  street  car  company  liable,  where  conductor 
failed  to  stop  car  at  request  of  woman  suddenly  taken  ill,  and  she,  staggering 
to  door,  was  injured. 

Cited  in  notes  in  6  A.  S.  R.  786,  on  liability  of  one  engaged  in  public  em- 
ployment  for  personal  injuries  sustained  by  customer  from  third  person;  32  A. 
S.  R  92,  on  liability  of  carrier  for  assault  on  passenger  by  fellow  passenger. 

Distinguished  in  Bohannon  v.  Southern  R  Co.  112  Ky.  106,  65  S.  W.  169, 
denying  liability  of  railroad  company  for  death  of  drunken  passenger  alight- 
ing at  coal  shute  near  home,  and  run  over  by  another  train  while  going  to  his 
home  on  track. 
~To  helpless  trespasser. 

Cited  in  Indianapolis,  P.  ft  C.  R  Co.  y.  Pitzer,  109  Ind.  179,  68  A.  R  387^ 
6  N.  E.  310,  holding  railway  company  liable,  for  running  over  young  child  by 
train,  after  his  ejection  from  another  train  at  station  some  miles  from  home; 
Fagg  V.  Louisville  ft  N.  R  Co.  Ill  Ky.  30,  54  LuRJL  919,  63  S.  W.  680,  hold- 
ing railway  company  liable,  for  running  over  drunken  trespasser  ejected  from 
train  in  cut  where  other  train  soon  due,  and  where  his  presence  there  known 
to  superintendent. 

Cited  in  note  in  69  L.R.A.  535,  on  duly  of  persons  inflicting  injury  to  pre- 
vent aggravation  of  injury. 
Measure  of  damages  for  wrongful  death. 

Cited  in  Union  P.  R  Co.  t.  Dunden,  37  Kan.  1,  14  Pac.  501,  holding  it  duty 
of  jury  to  assess  damages  for  death  of  infant  son,  based  on  facts  proven  con- 
cerning deceased  without  special  evidence  as  to  amount  thereof;  Matheson  v.. 
Kansas  City,  Ft  S.  ft  M.  R  Co.  61  Kan.  667,  60  Pac  747,  declining  to  apply 
Missouri  statute  fixing  arbitrary  award  of  $5,000  damages  for  death  by  neg- 
ligence, because  in  Kansas  plaintiff  must  prove  pecuniary  loss;  Swift  ft  Co.  v. 
Johnson,  1  LJR.A.(NJS.)  1161,  71  C.  C.  A.  619,  138  Fed.  867,  holding  no  rea- 
sonable expectation  of  pecuniary  benefit  to  father  from  continuance  of  life  of 
son  where  former  has  abandoned  his  family;  Raisor  v.  Chicago  ft  A.  R.  Co. 
215  111.  47,  106  A.  S.  R.  153,  74  N.  E.  69,  2  A.  ft  E.  Ann.  Cas.  802  (affirming 
117  111.  App.  488),  holding  nominal  damages  only  recoverable  where  life  of  one 
killed  is  of  no  pecuniary  value  to  plaintiff;  Missouri,  K.  ft  T.  R.  Co.  v.  Mc- 
Loughlin,  73  Kan.  248,  84  Pac.  989,  holding  action  for  death  by  wrongful  act  for 
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pecuniary  compensation  only;  Smith  t.  Chicago,  M.  ft  St.  P.  R.  Co.  6  S.  D.  583, 
28  L.RJi.  673,  62  N.  W.  967,  denying  recovery  for  more  than  nominal  damages 
where  it  is  not  shown  that  deceased  contributed  to  support  of  father  bringing 
action;  Cherokee  ft  P.  Coal  ft  Min.  Co.  v.  Limb,  47  Kan.  469,  28  Pac.  181, 
setting  aside  verdict  of  $1,500  for  death  of  son,  there  being  no  evidence  that  he 
supported  or  was  of  pecuniary  assistance  to  parents;  Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Ryan,  62  Kan.  682,  64  Pac  603,  holding  that  next  of  kin  in  action  for 
death  from  negligence  must  prove  pecuniary  loss  by  showng  that  deceased  con- 
tributed to  their  support  or  education;  Louisville,  etc.  R.  R.  Co.  v.  Buck,  116 
Ind.  568,  2  L.RJI.  523,  holding  sufficient  general  averment  of  damages,  where 
complaint  shows  deceased  to  have  been  brakeman  supporting  a  family;  Haug 
V.  Great  Northern  R.  Co.  8  N.  D.  23,  78  A.  S.  R.  727,  42  L3JL  664,  77  N.  W. 
97,  holding  unnecessary,  special  allegations  of  damage  for  negligence  causing 
death,  where  complaint  shows  deceased  left  family. 

Cited  in  note  in  11  L.R.A.(N.S.)    624,  on  damages  recoverable  by  collateral 
kindred  for  negligent  killing  of  relative. 
Inconsistency  betvroen  general  Tcrdlct  and  special  findings. 

Cited  in  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Brown,  33  Kan.  757,  7  Pac  571,  over- 
throwing general  verdict  on  ground  that  special  findings  by  jury  were  unsus- 
tained  by  record;  Pope  v.  Nichols,  61  Kan.  230,  59  Pac.  257,  setting  aside  gen- 
eral verdict  of  jury  for  palpable  inconsistencies  in  special  findings. 

52  AM.  KEP.  547,  FEINEBIAN  t.  SACHS,  28  KAN.  621,   7  PAC.  222. 
Effect  of  vendor's  knowledge  of  or  participation  in  Illegal  purpose  of 
vendee. 

ated  in  Sondheim  v.  Gilbert,  117  Ind.  71,  10  A.  S.  R.  23,  5  L.R.A.  432,  18 
N.  £.  687,  holding  knowledge  of  and  participation  in  illegal  or  immoral  pur- 
pose of  vendee  or  borrower  necessary  to  invalidate  contract;  Sawyer  v.  Sander- 
son, 113  Mo.  App.  233,  88  S.  W.  151,  holding  that  knowledge  by  seller  of  article 
prohibited  by  statute  that  it  is  to  be  used  for  illegal  purpose  invalidates  sale. 

Cited  in  reference  note  in  28  A.  S.  R.  813,  on  enforcement  of  sale,  valid  where 
made,  in  state  where  illegal. 

Cited  in  notes  in  99  A.  D.  670,  on  where  contract  for  sale  of  personalty  is 
deemed  to  have  been  made;  1  A.  S.  R.  303,  on  what  will  invalidate  loan  for 
gambling  purposes;  32  A.  S.  R.  452,  on  sales  having  in  view  the  subsequent 
violation  of  foreign  or  domestic  law;  117  A.  S.  R.  502,  on  effect  of  knowledge 
of  contemplated  performance  of  contract  in  illegal  manner;  15  LJLA.  834,  on 
right  to  recover  price  of  property  sold  for  unlawful  use;  61  L.R.A.  432,  on 
public  policy  of  forum;  intention  to  violate  prohibitory  statute  of  forum  by 
sale  of  intoxicating  liquors;  12  L.R.A.(N.S.)  601,  on  ethics  of  sals  in  Tiolation 
of  law  by  blameless  vendors. 
•*  Illegal  use  or  sale  of  liqnor. 

Cited  in  Bowman  Distilling  Co.  r.  Nutt,  34  Kan.  724,  10  Pae.  163;  West- 
heimer  v.  Weisman,  60  Kan.  753,  57  Pac  969;  Williams  v.  Davidson,  64  Kan. 
707,  68  Pac.  650, — holding  that  mere  knowledge  of  agent  of  vendor  of  liquor 
that  vendee  intended  to  resell  in  violation  of  law  of  another  state  will  not  in- 
validate contract;  Anheuser-Busch  Brewing  Asso.  t.  Mason,  44  Minn.  318,  20 
A.  S.  R.  580,  9  L.R.A.  506,  46  N.  W.  558,  holding  that  mere  knowledge  of  agent 
of  vendor  of  beer  that  vendee  is  to  use  it  for  unlawful  purpose  will  not  in- 
validate sale;  Kerwin  v.  Doran,  29  Mo.  App.  397,  holding  that  mere  knowledge 
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on  part  of  vendor  that  vendee  intends  to  make  unlawful  use  of  liquors  sold  does 
not  invalidate  sale;  Fisher  v.  Lord,  63  N.  H.  614,  3  Atl.  927,  holding  that 
vendor  of  liquor  sold  in  another  state  cannot  collect  price  of  vendee  in  this 
state  where  he  actively  aided  vendee  in  his  purpose  to  violate  law  here. 

Cited  in  note  in  16  L.R.A.  836,  837,  on  right  to  recover  price  of  intoxicating 
liquors  sold  for  illegal  use. 
Right  of  court  to  give  Instructions  founded  on  facts  not  in  evidence. 

Cited  in  Hazeltine  v.  Edgmand,  36  Kan.  202,  67  A.  R.  167,  10  Pac.  644; 
Honick  v.  Metropolitan  Street  R.  Co.  66  Kan.  124,  71  Pac.  205,— holding  that 
eourt  should  not  give  instruction  founded  on  facts  not  supported  by  evidence. 

52  AM.  REP.   552,  MASON  ▼.  HAWES,   52  CONN.   12. 
Right  of  landowner  out  of  possession  to  peaceable  re-entry. 

Cited  in  Morris  v.  Robinson,  80  Ala.  291,  holding  that  landowner  cannot 
take  peaceable  possession  of  his  own  property,  without  consent  of  one  in  actual 
possession. 

Cited  in  reference  notes  in  4  A.  S.  R.  207,  on  landlord's  lack  of  right  to 
enter  on  leased  premises  without  tenant's  consent;  49  A.  S.  R.  !f34,  on  effect  of 
fraud  in  obtaining  property;  69  A.  S.  R.  680,  on  right  of  landlord  to  re-enter. 

Cited  in  notes  in  16  L.RA.  799,  on  American  rule  as  to  liability  of  landlord 
to  tenant  for  forcible  expulsion  after  termination  of  tenancy;  11  L.R.A.(N.S.) 
469,  on  landlord's  liability  for  damages  for  forcibly  dispossessing  tenant  after 
expiration  of  term;  28  L.RA.(N.S.)  762,  on  expense  of  bringing  suit  as  part 
of  compensatory  damages  recoverable  in  tort  action. 

Expenses  of  litigation  as  element  of  actual  damages. 

Cited  in  Gibney  v.  Lewis,  68  Conn.  392,  36  Atl.  799;  Maisenbacker  v.  Society 
Concordia,  71  Conn.  869,  71  A.  S.  B.  213,  42  Atl.  67,— holding  expenses  of 
litigation  not  element  of  actual  or  comx>ensatory  damages. 

«2  AM.  REP.  554,  BfEAD  t.  HUSTED,  52  CONN.  52. 

Degree  of  proof  required  in  civil  actions  involving  gnilt  of  crime. 

Cited  in  Fay  v.  Reynolds,  60  Conn.  217,  21  Atl.  418,  holding  that  jury  in 
civil  action  should  take  into  account  all  presumptions  which,  according  to 
ordinary  experience  of  human  nature,  arise  out  of  facts  proved;  List  v.  Miner, 
74  Conn.  60,  49  Atl.  866,  holding  that  rule  as  to  presumption  of  innocence  of 
one  accused  of  crime  does  not  apply  to  civil  action  of  indecent,  carnal  assault; 
BUckmore  v.  Ellis,  70  N.  J.  L.  264,  67  Atl  1047,  holding  that  criminal  act 
which  serves  as  basis  for  or  defense  to  civil  action  may  be  established  by  pre- 
ponderance of  evidence;  First  Nat.  Bank  v.  Commercial  Assur.  Co.  33  Or.  43, 
62  Pac.  1060,  holding  presumption  that  insured  did  not  intentionally  bum 
building. 

Cited  in  reference  notes  in  66  A.  R.  307,  on  proof  necessary  to  establish 
arson  as  defense  to  suit  on  insurance  policy;  26  A.  8.  R.  808,  on  degree  of 
proof  in  civil  actions  involving  crime. 

Cited  in  notes  in  95  A.  D.  525,  on  proving  existence  of  crime  in  civil  actions; 
11  E.  R  C.  244,  on  admissibility  of  facts  collateral  to  the  issue. 

52  AM.  REP.  560,  CRANDAIX  v.  LINCOLN,  52  CONN.  78. 

Right  of  private  corporation  to  purchase  its  own  stock. 

Cited  in  Fitzgerald  v.  McGregor,  133  Oa.  332,  26  L.RA.(N.S.)   60,  66  S.  B. 
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859,  to  point  corporation  cannot  increaae  or  diminiah  capital  stock  aa  fixed  by 
legislature;  Maryland  Trust  Co.  t.  National  Mechanics'  Bank,  102  Md.  608, 
63  Atl.  70,  holding  purchase  by  trust  company  of  its  own  shares  of  stod^  ilkgal 
reduction  of  capital  stock;  Porter  v.  Plymouth  Gold  Min.  Co.  20  Mont.  347,  101 
A.  S.  R.  669,  74  Pac.  938,  holding  that  private  solvent  corporation  may  purchase 
its  stock  if  transaction  fair  and  in  good  faith. 

Cited  in  notes  in  3  A.  S.  R.  821,  on  withdrawal  and  release  of  stockholdera 
and  forfeiture  of  stock  as  affecting  liability  for  unpaid  subscriptions;  0  L.R.A. 
631,  on  -corporation's  power  to  increase  capital  stock;  33  A.  S.  R.  344;  61  L.RJL 
632, — on  rights  of  creditors  in  case  of  purchase  by  corporation  of  its  own 
shares  of  stock;  61  luELA.  626,  on  right  of  corporation  to  purchase  its  own 
shares  of  stock  in  absence  of  statutory  authority;  61  L.R.A.  630,  on  right  of 
corporation  to  take  its  own  shares  of  stock  in  payment  of  indebtedness  due  it 
in  absence  of  statutory  authority;  2  L.R.A.(N.S.)  130,  on  purchase  by  corpo- 
rations of  their  own  stock  as  fraudulent  transfer. 

liiability  of  subscriber  to  sabseqaent  creditor  of  corporation. 

Cited  in  Chrisman  Sawyer  Bkg.  Co.  v.  Independence  Wool  Mfg.  Co.  168  Mo. 
634,  68  S.  W.  1026,  holding  that  subscriber  to  stock  of  corporation,  that  haa 
not  been  fully  paid  up,  cannot  surrender  stock  to  company  and  be  released  aa 
to  amount  unpaid  to  detriment  of  creditors. 
Capital  stock  aa  trust  fond  for  benefit  of  creditors. 

Cited  in  Hamor  t.  Taylor-Rice  Engineering  Co.  84  Fed.  392;  Canfield  v. 
Gregory,  66  Conn.  9,  S3  AtL  636;  Buck  v.  Ross,  68  Conn.  29,  67  A.  6.  R.  60» 
36  Atl.  763;  Barrows  v.  Natehaug  Silk  Co.  72  Conn.  658,  46  AtL  961;  Fams- 
worth  T.  Bobbins,  36  Minn.  369,  31  N.  W.  349,-^olding  that  capital  stock  of 
corporation  is  trust  fund  charged  with  payment  of  corporation's  debts;  Johnston 
T.  Allis,  71  Conn.  207,  41  Atl.  816,  holding  that  corporation's  only  asset  at 
organisation  is  its  subscriptions  to  its  ci^ital  stock. 

Cited  in  note  in  3  A.  S.  R.  808,  on  unpaid  stodc  subscriptions  as  equitable 
trust  for  corporate  creditors. 
Officers  of  insolvent  corporations  as  tmatees  for  creditors. 

Cited  in  Davenport  v.  Lines,  72  Conn.  118,  44  Atl.  17,  holding  dividends  paid 
to  stockholder  and  director  who  knew  or  ought  to  have  known  of  corporation's 
insolvency,  recoverable  by  receiver  for  benefit  of  creditors;  Williams  v.  Jack- 
son County,  33  Mo.  App.  132,  holding  that  directors  and  officers  of  insolvent 
corporation  are  trustees  of  assets  for  benefit  of  all  creditors. 

Cited  in  note  in  69  LJUL  136,  on  trust-fund  doctrine  with  reference  to  in- 
solvent corporations. 

Duty  of  administrator  to  recover  intestate's  frandnlently  oonTCyed  prop- 
erty to  pay  debts. 

Cited  in  Bassett  v.  McKenna,  62  Conn.  437,  holding  that  administrator  must 
inventory  and  recover  property  fraudulently  conveyed  by  intestate  when  needed 
to  pay  debts. 

52  AM.  RBP.  567,  IKHdiCH  T.  BABBSSl,  52  OONN.   147. 
What  is  contempt. 

Cited  in  Wyatt  v.  People,  17  Colo.  262,  28  Pac  961;  State  ex  reL  Hammer 
V.  Downing,  40  Or.  309,  66  Pac.  917,— holding  civil  contempt  disobedience  by 
party  of  order  of  court  or  judge  made  for  benefit  or  advantage  of  another 
party  to  proceeding;  £z  parte  Hedden,  29  Nev.  362,  90  Pac  737,  13  A.  4  £. 
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Ann.  Cas.  1173;  McCarthy  ▼.  Hugo,  82  Conn.  262,  135  A.  S.  R.  270,  73  Atl. 
778,  17  A.  &  E.  Ann.  Cas.  219,— holding  that  conduct  directed  against  dignity 
and  authority  of  court  is  criminal  contempt. 
Sufficiency  of  Tcrlflcation  of  facts  In  contempt  proceedings. 

Cited  in  Warner  v.  Martin,  124  Ga.  387,  62  S.  E.  446,  4  A.  &  E.  Ann.  Cas. 
180,  holding  affidavits  admissible  in  proceedings  for  contempt  for  violation  of 
injunction;  Hurley  v.  Com.  188  Mass.  443,  74  N.  E.  677,  3  A.  &  E.  Ann.  Cas. 
757,  holding  presentation  to  court  by  sworn  prosecuting  officer  sufficient  verifi- 
cation of  facts  constituting  constructive  criminal  contempt  to  justify  judicial 
action. 

Cited  in  note  in  115  A.  S.  R.  952,  on  power  of  courts  to  strike  out  answers 
sufficient  in  form  and  substance  to  present  valid  defenses  in  case  of  person  in 
<M>ntempt  of  court. 
Mode  of  trial  for  criminal  contempt  of  court. 

Cited  in  Church  v.  Peame,  75  Conn.  350,  53  Atl.  955,  holding  that  proceed- 
ings for  criminal  contempt  of  court  should  conform  as  nearly  as  possible  to 
proceedings  in  criminal  cases;  Gorham  v.  New  Haven,  82  Conn.  153,  72  Atl. 
1012,  holding  that  attachment  for  contempt  is  remedy  for  person  injured  by 
violation  of  injunction. 

Cited  in  notes  in  10  L.R.A.(N.S.)    1102,  on  right  of  one  charged  with  con- 
tempt to  notice  and  hearing;   13  L.R.A.(N.S.)   594,  as  to  whether  proceeding 
for  contempt  for  violation  of  an  injunction  is  civil  or  criminaL 
Right  of  review  In  civil  contempt  cases. 

Cited  in  Baldwin  t.  Miles,  58  Conn.  496,  20  AtL  618,  holding  that  judgment 
of  superior  court  in  case  of  civil  contempt  can  be  reviewed  on  error  by  supreme 
-court. 

52  AM.  BJSP.  571,  BURIilXGTON  v.  SOHWARZMAIir,  52  CONN.   181. 
Injunctive  relief  against  nuisance. 

Cited  in  notes  in  53  A.  R.  348,  on  irreparable  injury  in  trespass  justifying 
injunction;  118  A.  S.  R.  878,  on  injunction  against,  or  abatement  of,  nuisance 
created  or  maintained  by  two  or  more  persons;  6  L.R.A.  763,  on  abatement  of 
public  nuisances;  51  L.R.A.  657,  661,  on  right  of  municipality  to  maintain  suit 
to  enjoin  or  abate  public  nuisance;  1  E.  R.  C.  672,  on  right  of  attorney  general 
to  sue  to  restrain  commission  of  illegal  act;  19  E.  R.  C.  306,  on  injunctive  re- 
lief against  public  nuisance. 
—  Obstruction  of  highway. 

Cited  in  Demopolis  v.  Webb,  87  Ala.  059,  6  So.  408,  holding  that  city  may 
enjoin  continuance  of  obstruction  of  street;  Canastota  Knife  Co.  v.  Newington 
Tramway  Co.  69  Conn.  146,  36  Atl.  1107,  holding  that  proprietor  of  fee  may  re- 
strain street  railway  threatening  to  deviate  in  construction  of  its  road  from 
proposed  line  and  enter  on  his  soil;  Dawson  ▼.  Orange,  78  Conn.  96,  61  Atl. 
101,  holding  that  municipal  corporation  can  institute  suits  for  equitable  relief 
to  further  safe  condition  of  highway;  New  York,  N.  H.  ft  H.  R.  Co.  v.  Scovill, 
71  Conn.  136,  71  A.  S.  R.  159,  42  L.R.A.  157,  41  Atl.  462,  holding  that  con- 
templated and  threatened  trespasses  in  respect  to  land  in  use  of  which  public 
interest  is  involved  may  be  enjoined;  Detroit  ft  E.  PI.  Road  Co.  v.  Macomb  Cir- 
cuit Judge,  109  Mich.  371,  holding  that  township  may  restrain  plankroad  com- 
pany from  constructing  its  road  in  unsafe  manner;  Lakenan  v.  Hannibal  ft 
SU  J.  R.  Co.  36  Mo.  App.  363,  holding  that  private  landowner  may  enjoin 
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shutting  up  of  private  way  which  furnishes  only  convenient  egress  from  his 
land  to  public  highway;  Lincoln  County  v.  Fish,  38  Wash.  105,  80  Pac  435, 
holding  that  county  may  maintain  action  to  enjoin  obstruction  of  public  hi^ 
way. 

Cited  in  reference  notes  in  6  A.  8.  R.  343;  39  A.  8.  R.  901, — on  injunction 
against  obstructions  in  highways. 

Cited  in  notes  in  39  LJLA.  650,  on  municipal  power  over  nuisances  affect- 
ing highways  and  waters;  39  LJLA.  664,  on  municipal  power  over  buildings 
and  fences  as  nuisances  affecting  highways;  42  L.RJ^.  817,  on  injunctions  by 
municipalities  against  nuisances  on  highways  and  streets;  42  L.R.A.  824,  on 
injunction  by  municipalities  against  buildings,  fences,  and  other  structures  on 
streets  constituting  nuisances;  7  L.RA.(N.S.)  77-79,  on  injunctive  relief  on 
ground  of  nuisance  against  obstruction  of  highways,  streets,  or  alleys. 

Distinguished  in  Erin  Twp.  v.  Detroit  &  £.  PL  Road  Co.  115  Mich.  465,  73 
N.  W.  556,  holding  that  equity  cannot  enjoin  misuser  of  corporate  franchise  in 
abRcnce  of  existing  or  threatened  nuisance;  New  Castle  v.  Haywood,  67  N.  H. 
178,  37  Atl.  1040,  holding  that  injunction  will  not  be  granted  ordinarily  against 
alleged  obstruction  of  highway  until  question  of  right  determined  by  law. 
Test  as  to  who  Is  proper  complainant  in  injunction  suit. 

Cited  in  New  England  R.  Co.  v.  Central  R.  k  Electric  Oo.  69  Conn.  47,  36 
Atl.  1061,  holding  possession  of  legal  or  equitable  interest  in  subject-matter  of 
controversy  test  in  determining  whether  one  is  proper  complainant  to  bill  for 
injunction. 

Inherent  powers  of  towns. 

Cited  in  State  ex  rel.  Bulkeley  v.  Williams,  68  Conn.  131,  48  L.R.A.  465,  35 
Atl.  421    (dissenting  opinion),  on  inherent  or  reserved  powers  of  towns. 

52  AM.  RGP.  579,  TROWBRIDGB  t.  TRUE,  52  CONN.  190. 
Injunction  against  Interference  with  lateral  snpport  of  soil. 

Cited  in  Canastota  Knife  Co.  T.  Newington  Tramway  Co.  69  Conn.  146,  36 
Atl.  1107,  holding  that  proprietor  of  fee  may  restrain  street  railway  threaten- 
ing  to  deviate  in  construction  of  its  road  from  proposed  line  and  enter  on  his 
soil;  Ceffarelli  v.  Landing,  82  Conn.  126,  72  AtL  564;  Barnes  v.  Waterbury, 
82  Conn.  618,  74  AtL  902,— holding  that  landowner  is  entitled  to  have  his  soil 
in  natural  state  supported  by  adjoining  land,  but  not  his  buildings  thereon; 
Finegan  v.  Eckerson,  32  App.  Div.  233,  52  N.  Y.  Supp.  993;  Gillies  v.  Eckerson, 
97  App.  Div.  163,  89  N.  Y.  Supp.  609,— holding  that  lateral  support  of  soO  in 
its  natural  state  may  be  protected,  against  excavations  tending  to  cause  land  to 
slide,  by  injunction. 

Cited  in  reference  note  in  53  A.  R.  347,  on  irreparable  injury  in  trespass  justi- 
fying injunction. 

Cited  in  notes  in  68  L.R.A.  674,  on  right  to  lateral  support  of  land  in  its 
natural  condition;  33  A.  S.  R.  471,  472;  68  L.ILA.  697,— on  remedy  by  in- 
junction for  removal  of  lateral  or  subjacent  support;  68  L.R.A.  698,  on  form  of 
injunction  for  removal  of  lateral  support;  10  E.  R.  C  314,  on  injunctive  relief 
against  disturbance  of  easement 
Mode  of  taking  advantage  of  formal  defects  in  pleadings. 

Cited  in  Donahue  v.  Gaffy,  53  Conn.  43,  2  Atl.  397;  Loomis  v.  Hollister,  75 
Conn.  275,  53  Atl.  579, — holding  that  all  technical  objections  to  pleadings  should 
be  made  known  as  early  as  practicable;  Bennett  v.  Lathr<^,  71  Conn.  613,  71 
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A.  8.  R.  222,  42  Atl.  634,  holding  that  formal  defect  of  pleading  could  only 

have  been  taken  advantage  of  by  demurrer. 

Waiver  of  objections  to  insufficiency  of  complaint  by  failure  to  demur. 

Cited  in  Brickill  v.  Hartford,  57  Fed.  216,  holding  that  all  objections  to  com» 
plaint  should  be  taken  by  demurrer;  Merwin  v.  Richardson,  52  Ck)nn.  228,  hold- 
ing that  defendant  waived  all  objection  to  capacity  of  plaintiff  by  going  to 
trial  without  raising  question  in  pleadings;  Todd  v.  Munson,  53  Conn.  579,  4 
Atl.  99,  holding  that  complaint  or  defense  found  true  on  traverse,  and  which 
is  manifestly  insufficient  in  substance  does  not  necessarily  entitle  party  to 
judgment;  Cook  v.  Morris,  66  Conn.  196,  33  Atl.  994,  holding  that  legal  suf- 
ficiency of  facts  alleged  in  complaint  must  be  tested  by  demurrer,  before  answer^ 
or  by  motion  in  arrest  of  judgment  after  verdict. 

Riglit  to  present  in  one  count  facts  upon  wbich  legal  and  equitable  re> 
lief  is  sought. 

Cited  in  Thresher  v.  Stonington  Sav.  Bank,  68  Conn.  201,  36  Atl.  38;  Dowd 
T.  Ensign,  68  Conn.  318,  36  Atl.  810,— holding  that  facts  upon  which  both  legaT 
and  equitable  relief  is  sought  may  be  presented  by  single,  count. 

52  AM.  REP.   582,  HOTCHKISS  t.  HIGGINS,   52   CONN.  205. 
Optional  contracts  construed. 

Cited  in  Re  Landis,  151  Fed.  896,  holding  that  title  to  property  passed  to 
vendee  under  contract  for  sale  or  return  subject  to  be  divested  if  option  to* 
return  should  be  exercised;  Wells  v.  McNemey,  74  Conn.  675,  51  Atl.  1064, 
holding  mere  agreement  that  vendee  may  return  property  within  limited  time 
insufficient  to  support  intention  that  contract  is  conditional  on  retention  of 
title  by  vendor;  Strauss  Saddlery  Co.  v.  Kingman,  42  Mo.  App.  208,  holding 
title  to  goods  purchased  with  option  to  return  in  vendee  until  return  made;  W» 
Irving  Schermerhom  Bros.  Co.  v.  Herold,  81  Mo.  App.  461,  holding  company's 
promise  to  purchase  goods,  whenever  it  received  assurance  that  it  would  have 
no  trouble  over  second  order,  only  option  to  buy,  leaving  title  in  vendor;  State 
y.  Betz,  207  Mo.  589,  106  S.  W.  64,  holding  delivery  of  article  at  fixed  price 
to  be  paid  for  or  returned  constitutes  sale. 

Cited  in  reference  note  in  33  A.  S.  R.  314,  on  nature  of  contracts  of  "sale  or 
return." 

Cited  in  notes  in  94  A.  S.  R.  254,  on  contract  of  '*sale  or  return;"  37  L.  ed. 
U.  S.  1095,  on  conditional  sale  of  personal  pr<^rty;  6  E.  R.  C.  575,  on  dis- 
charge of  contract  by  substituted  agreement  or  by  a  condition  of  defeasance. 
Parol  evidence  to  explain  written  contracts. 

Cited  in  C.  k  C.  Electric  Motor  Co.  v.  D.  Frisbie  ft  Co.  66  Conn.  67,  33  Atl. 
604,  holding  evidence  of  what  party  intended  to  express  by  words  used  in  writ- 
ten contract  inadmissible;  Jordan  v.  Patterson,  67  Conn.  473,  35  Atl.  521, 
holding  interpretation  and  legal  effect  of  unambiguous  written  instrument  ques- 
tion of  law,  in  absence  of  fraud;  Fox  v.  Hartford  &  W.  H.  Horse  R.  Co.  70 
C6nn.  1,  38  Atl.  871,  holding  that  intention  of  party  could  be  ascertained  only 
from  contract  read  in  light  of  circumstances  under  which  it  was  made;  Adams 
Y.  Turner,  73  Conn.  38,  46  Atl.  247,  holding  extrinsic  oral  evidence  admissible 
in  aid  of  interpretation  of  written  contract  only  when  words  thereof,  taken  as 
whole,  are  ambiguous;  Kentucky  Wagon  Mfg.  Co.  v.  People's  Supply  Co.  77 
8.  C.  92,  122  A.  S.  R.  540,  note  57  S.  £.  676,  holding  parol  evidence  inadmissible 
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to  explain  that  term  ''fullj  inBured"  in  written  contract  means  insured  to  three- 
fourths  of  its  value. 

M   AM.   REP.    587,   8IMMONDS  ▼.   NEW   YORK  ifc  N.   E.   R.    CO.    59 

CONN.   264. 
Liability  of  railroad  for  loss  by  Are. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews,  166  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243,  holding  railroad  company  liahle  upon  proof  of  fact  that 
locomotive  engine  communicated  fire  to  and  destroyed  property,  independently 
of  question  of  negligence;  Martin  t.  New  York  A  N.  E.  R.  Co.  62  Conn.  331,  25 
Atl.  230,  holding  that  injury  which  can  be  directly  traced  to  fires  set  by  loco- 
motive cannot  be  too  remote;  Fraser  t.  Pere  Marquette  R.  Co.  18  Ont.  L.  Rep. 
589,  holding  that  under  statute  making  railroad  liable  for  damages  to  crops 
by  fire,  owner  of  marsh  hay  cut  some  distance  from  track  and  piled  on  another 
person's  land  near  tracks,  is  not  entitled  to  recover. 

Cited  in  reference  notes  in  1  A.  S.  R.  149,  on  constitutionality  of  statute  mak- 
ing railroad  companies  liable  for  injuries  by  fire;  1  A.  S.  R.  446,  533;  5  A.  S. 
R  77, ^-on  railroad's  liability  for  fire  communicated  by  locomotive. 

Cited  in  notes  in  36  A.  S.  R.  826,  827,  on  acts  of  landowners  and  others  aa 
affecting  proximate  and  remote  cause  of  spread  of  fires;  62  A.  S.  R.  171,  on  lia- 
bility of  railroad  company  for  fire;  25  L.RA.  161,  on  constitutionality  of  stat- 
utes making  railroad  companies  absolutely  liable  for  damage  by  fires  set  by  them, 
irrespective  of  n^ligenee. 

52    AM.   REP.    590,   DARRIGAN   ▼.   NEW  YORK   ifc   N.   E.   R.   CO.    52 

CONN.   285. 
Who  are  fellow  serrants. 

Cited  in  Mattise  v.  Consumers'  Joe  Mfg.  Co.  46  La.  Ann.  1535,  49  A.  S.  K. 
356,  16  So.  400,  holding  chief  engineer  in  charge  of  ice  plant  not  fellow  servant 
of  fireman;  Bence  v.  ^ew  York,  N.  H.  ft  H.  R.  Co.  181  Mass.  221,  63  N.  £.  417, 
holding  one  who  exercises  control  over  another  regarded  as  vice  principal  and 
not  fellow  servant;  Edge  v.  Southwest  Missouri  Electric  R.  Co.  206  Mo.  471, 
104  &  W.  90;  Pasoo  v.  Minneapolis  Steel  k  Machinery  Co.  105  Minn.  132,  18 
LJRJL(N.S.)  153,  117  N.  W.  479,— holding  that  "straw  boss"  and  helper  were 
fellow-servants;  McLaine  v.  Head  4  D.  Co.  71  N.  H.  294,  93  A.  S.  R.  522,  58 
L.RJL  462,  52  AU.  545  (dissenting  opinion),  as  to  whether  foreman  is  fellow 
servant  of  laborer  in  trench. 

ated  in  reference  notes  in  1  A.  S.  R.  S3;  2  A.  S.  R.  638;  16  A.  S.  R.  378; 
34  A.  8.  R.  623,— on  who  are  fellow  servants. 

Cited  in  notes  in  75  A.  8.  R.  585,  on  who  is  a  vice  principal;  43  L.R.A.  845, 
346,  on  position  of  employees  vested  wi^  power  to  suspend  general  rules  of 
employer  by  special  directions;  51  L.R.A.  607,  on  vice  principalship  with  ref- 
erence to  relative  rank  of  negligent  servant;  54  LJELA.  38,  on  vice  principalship 
as  determined  with  reference  to  the  character  of  the  act  which  caused  the  in- 
jury. 

•*On  railroad  generally. 

Cited  in  Bloyd  v.  St  Louis  &  S.  F.  R.  Co.  58  Ark.  66,  41  A.  S.  R.  85,  22  S. 
W.  1089,  holding  foreman  of  bridge  gang  not  fellow  servaut  with  workmen  under 
him;  Whittlesey  v.  New  York,  N.  H.  &  H.  R.  Co.  77  Conn.  100,  107  A.  S.  R. 
21«  58  Atl.  459,  holding  foreman  of  section  gang  and  member  thereof  fellow  serv- 
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4int8;  Dixon  v.  Chicago  A  A.  R.  Co.  109  Mo.  413,  18  L.R.A.  792,  19  S.  W.  412, 
liolding  laborer  in  railroad  company's  quarry  not  fellow  servant  of  trainmen  on 
passenger  train;  Norfolk  &  W.  R.  Co.  v.  Lindamood,  1  Va.  Dec  748,  14  S.  E. 
^94,  holding  locomotive  engineers  on  same  road  fellow  servants;  Card  v.  Eddy, 
129  Mo.  610,  36  L.R«A.  806,  28  S.  W.  979  (dissenting  opinion),  as  to  whether 
section  foreman  is  fellow  servant  of  fireman. 

Cited  in  note  in  61  L.R.A.  678,  on  employees  in  operating  department  of  rail- 
way companies  as  vice  principals. 
—  Train  dispatcher  and  trainmen. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Camp,  13  C.  C.  A.  233,  31  U.  S.  App.  213, 
•66  Fed.  962;  Clyde  v.  Richmond  A,  D.  R.  Co.  69  Fed.  673;  Missouri,  K.  ft  T. 
R.  Co.  V.  Elliott,  42  C.  C.  A.  188,  102  Fed.  96;  Little  Rock  &  M.  R.  Co.  v.  Barry, 
^8  Ark.  198,  26  L.R.A.  386,  23  S.  W.  1097;  Louisville,  N.  A.  A  C.  R.  Co.  v. 
Heck,  161  Ind.  292,  60  N.  E.  988;  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  2  Ind. 
Terr.  407,  51  8.  W.  1067;  Hunn  v.  Michigan  C.  R.  Co.  78  Mich.  613,  7  L.R.A. 
X»00,  44  N.  W.  502, — ^holding  train  despatcher  not  fellow  servant  of  trainmen; 
Fitzgerald  v.  Worcester  &  S.  Street  R.  Co.  200  Mass.  106,  19  L.R.A.(N.S.)  239, 
86  N.  E.  911,  holding  that  car  despatcher  of  street  railway  c(Hnpany  is  not 
fellow  servant  of  motorman;  Edge  v.  Southwest  Missouri  Electric  R.  Co.  206 
Mo.  471,  104  S.  W.  90,  holding  car  despatcher  not  fellow  servant  of  motorman 
or  conductor;  Wallace  v.  Boston  &  M.  R.  Co.  72  N.  H.  504,  57  AtL  913;  Flanne- 
gan  v.  Chesapeake  ft  O.  R.  Co.  40  W.  Va.  436,  62  A.  S.  R.  896,  21  S.  E.  1028,— 
holding  train  despatcher  not  fellow  servant  of  brakeman;  Morrison  v.  San  Pedro, 
L.  A.  ft  S.  L.  R.  Co.  32  Utah,  85,  88  Pac.  998,  holding  trainmaster  not  fellow 
servant  of  engineer;  Gitzhoffen  v.  Sisters  of  Holy  Cross  Hospital  Asso.  32  Utah, 
46,  8  L.R.A.(N.S.)  1161,  88  Pac.  691,  holding  that  trainmaster  of  railroad  under 
construction  was  not  fellow  servant  of  engineer  on  train. 

Cited  in  reference  note  in  1  A.  S.  R.  739,  on  train  despatcher  and  locomotive 
-engineer  as  fellow  servants. 

Cited  in  notes  in  18  A.  S.  R.  466,  on  railroad's  liability  for  employee's  death 
4;aused  by  despatcher's  negligence;  26  L.R.A.  388,  389,  on  train  despatcher  and 
telegraph  operator  as  fellow  servants  of  trainmen;  40  A.  S.  R.  623;  26  L.R.A. 
■389,  392,— on  train  despatcher  as  fellow  servant  of  trainmen;  76  A.  8.  R.  638; 
54  L.R.A.  91,  92, — on  doctrine  that  train  despatchers  are  vice  principals;  54 
L.R.A.  94,  on  train  despatchers  representing  company  as  to  special  orders  sus- 
pending regular  time-tables;  7  L.R.A.(N.S.)  661,  on  train  despatcher  as  fellow 
servant  of  train  employees. 
Liability  of  master  for  injuries  caused  by  fellow  servant. 

Cited  in  Nolan  v.  New  York,  N.  H.  ft  H.  R.  Co.  70  Conn.  169,  43  L.R^.  305, 
:39  Atl.  115,  holding  master  not  liable  for  injury  to  one  of  his  servants,  caused 
by  negligence  of  another;  Kelly  v.  New  Haven  S.  B.  Co.  74  Conn.  343,  92  A.  S. 
R.  220,  57  L.R.A.  494,  50  Atl.  871,  holding  master  not  liable  to  servant  for 
injuries,  caused  to  latter  solely  by  negligence  of  competent  fellow  servant; 
McLaine  v.  Head  ft  D.  Co.  71  N.  H.  294,  93  A.  S.  R.  622,  68  L.R.A.  462,  62 
Atl.  545,  holding  that  negligent  failure  of  foreman  to  notify  laborer  in  trench 
•of  dumping  of  load  of  earth  does  not  constitute  breach  of  master's  duty  to  pro- 
vide safe  place  to  work. 

Cited  in  note  in  17  E.  R.  C.  242,  on  liability  of  master  for  injury  to  servant 
through  negligence  of  another  employee. 
.Am.  Rep.  Vol.  XIX.— 80. 
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Duty  of  railroad  to  regulate  running  of  trains. 

CitcMl  in  Sprague  v.  New  York  &  N.  E.  R.  Co.  68  Conn.  345,  37  LJLA.  638, 
36  Ail.  791,  holding  that  preparation  of  time  tables  and  rules  for  guidance  of 
employees  in  movements  of  trains  docs  not  necessarily  exhaust  legal  duty  of 
railroad;  Mattoon  City  R.  Co.  v.  Graham,  138  111.  App.  70,  holding  that  railroad 
owes  servant  duty  to  regulate  time  and  manner  of  running  its  trains. 
Right  of  servant  to  rely  upon  master's  performance  of  duty. 

Cited  in  Anderson  v.  Bennett,  16  Or.  615,  8  A.  S.  R.  311,  19  Pac.  765,  hold- 
ing servant  entitled  to  rely  on  master's  performance  of  his  duty. 
Admissibility  of  stutements  by  injured   party  to  physician. 

Cited  in  Rowland  v.  Philadelphia,  W.  &  B.  R.  Co.  63  Conn.  415,  28  Atl.  102; 
Martin  v.  Sherwood,  74  Conn.  475,  51  Atl.  526;  Pennsylvania  Co.  v.  Files,  6& 
Ohio  St  403,  62  N.  £.  1047 ;  Missouri,  K.  ft  T.  R.  Co.  v.  Johnson,  95  Tex.  409, 
67  S.  W.  768, — ^holding  self  serving  declaration,  as  to  fact  of  suffering  pain,, 
made  to  medical  expert,  for  purpose  of  furnishing  him  with  information  on 
which  to  base  favorable  opinion,  inadmissible. 

Cited  in  note  in  21  L.R.A.(N.S.)  827,  on  admissibility  as  res  geste  of  state- 
ments or  declarations  by  injured  person  to  physician  examining  him  in  order 
to  qualify  as  witness. 

52   AM.  R£P.   699,  SECURITY  CO.  v.  BRYANT,   52  CONN.*  311. 
Abatement  of  bequest  in  lieu  of  dower. 

Cited  in  Hall  ▼.  Pierson,  63  Conn.  332,  28  Atl.  544,  holding  widow  who  elects 
to  take  legacy  given  in  lieu  of  dower  does  so  as  equivalent  of  what  she  relinquishes 
as  purchaser;  Leake  v.  Watson,  60  Conn.  498,  21  AtL  1075,  holding  widow  who 
accepts  bequest  in  lieu  of  dower  not  entitled  to  any  part  of  intestate's  estate; 
Ellis  T.  Aldrich,  70  N.  H.  219,  47  Atl.  95,  holding  that  legacy  to  wife  which  was 
not  intended  as  addition  to  her  lawful  rights  in  husband's  estate,  will  not  abate 
in  common  with  general  legacies;  Allen  v.  Tressenrider,  72  Ohio  St.  77,  73^ 
N.  E.  1015,  2  A.  ft  E.  Ann.  Cas.  974  (dissenting  opinion),  on  rights  of  widow 
who  accepts  testator's  provision  for  her  in  lieu  of  dower. 
Abatement  of  accepted  legacies  in  payment  of  claims. 

Cited  in  Reynolds  v.  Reynolds,  27  R.  I.  520,  63  Atl.  804,  holding  that  legatee 
stands  in  position  of  purchaser  for  value  where  legacy  bequeathed  in  payment 
of  claim  against  testator  and  accepted  as  such. 

Cited  in  note  in  8  A.  S.  R.  725,  on  abatement  of  legacies  in  case  of  deficiency 
of  assets. 

52  AM.  R£P.  602,  BURTON  ▼.  BRIDGEPORT  SAV.  BANK,   52   CONN. 

S98. 
What  conntltntes  gift  of  savingH   bank   deposit. 

Cited  in  Main's  Appeal,  73  Conn.  638,  48  Atl.  965,  holding  gift  not  created 
by  deposit  which  depositor  said  she  wished  to  be  given  to  daughters  after 
her  death;  Telford  v.  Patton,  144  111.  611,  33  N.  E.  1119,  holding  gift  not 
effected  by  taking  certificate  of  deposit,  retained  by  depositor,  without  declara- 
tion of  trust,  in  another's  name;  Ossipee  Valley  Ten  Cents  Sav.  Bank  v.  Smith. 
64  N.  H.  228,  9  Atl.  792,  holding  deposit  of  money  in  saving's  bank  in  name 
of  daughter  subject  to  right  of  parents  to  take  income  during  their  lives,  valid 
gift  although  pass-book  never  delivered;   Beave    v.  Beaver,  117  N.  Y.  421,  IS 
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A.  S.  R.  531,  6  L.RA.  403,  22  X.  E.  940,  holding  gift  not  effected  by  deposit  *ji 
saving's  bank  in  name  of  son,  without  his  knowledge,  and  without  transfer  of 
pass  book. 

Cited  in  reference  notes  in  4  A.  S.  R.  334,  on  deposit  of  money  in  bank  in  an- 
other's name  as  a  gift;  10  A.  S.  R.  403,  as  to  what  is  essential  to  make  a  valid  gift 
causa  mortis;  10  A.  S.  R.  257,  as  to  how  gift  causa  mortis  of  savings  bank  book 
may  be  made. 

Cited  in  notes  in  34  A.  S.  R.  223,  on  possession  of  pass  book  as  creating  trust ; 
11  L.R.A.  686,  on  deposit  of  money  as  gift. 

52   AM.  REP.    607,  £RI£  PRESERVING  CO.  T.   MILLER,    52   CONN. 

444. 
Right  of  i^itness  to  refresh  recollection  from  copy. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Wilson,  4  Colo.  App.  355,  36  Pac.  67,  holding 
that  witness  may  refer  to  memoranda  taken  from  book  kept  by  him,  although 
original  book  itself  is  not  produced;  Palmer  v.  Hartford  Dredging  Co.  73  Conn. 
182,  47  Atl.  125,  holding  writing  which  refreshes  recollection  of  witness  so  that 
he  can  and  does  testify  from  memory  is  not  itself  admissible  in  corroboration 
of  such  testimony;  Kipp  v.  Silverman,  25  Mont.  296,  64  Pac.  884,  holding  that 
witness  may  refresh  his  memory  by  reference  to  memorandum  taken  by  himself 
from  bookfii'  kept  by  himself;  Welch  v.  Qreene,  24  R.  I.  615,  54  Atl.  54,  holding 
that  witness  may  refresh  his  recollection  from  copy  of  original  memoranda  when 
both  made  by  him  or  under  his  supervision;  Green  v.  State,  53  Tex.  Crim.  Rep. 
490,  22  L.RJl.(N.S.)  706,  110  S.  W.  920,  to  point  that  memoranda  from  which 
witness  refreshes  memory  must  be  produced  and  delivered  to  opposite  party  for 
inspection. 

Cited  in  reference  note  in  98  A.  D.  620,  on  necessity  for  production  of  memo- 
randa used  by  witness  to  refresh  or  assist  memory. 

52  AM.  REP.  608,  HOIiCOMB  v.  WINCHESTER,   52   CONN.   447. 
Distinction  between  Judgments  upon  demurrer  and  upon  default. 

Cited  in  Falken  ▼.  Housatonic  R.  Co.  63  Conn.  258,  27  Atl.  1117,  holding  that 
demurrer  to  complaint  in  action  of  tort  overruled  and  failure  of  defendant  to 
answer  over,  did  not  constitute  default. 
What  constitutes  a  **debt.*' 

Cited  in  reference  note  in  32  A.  S.  R.  146,  defining  "debt". 

Cited  in  notes  in  59  L.R.A.  384,  on  garnishment  of  unliquidated  equitable 
claims;  59  L.R.A.  357,  on  garnishment  of  unliquidated  claims  in  tort. 

52  AM.  REP.  610,  GRAVES  v.  ATWOOD,  52  CONN.  512. 
Validity  of  deed  taking  effect  after  grantor's  death. 

ated  in  Cates  v.  Cates,  135  Ind.  272,  34  N.  E.  957;  Wilson  v.  Carrico,  140  Ind. 
533,  49  A.  S.  R.  213,  40  N.  E.  50;  McLain  v.  Garrison,  39  Tex.  Civ.  App.  431, 
88  S.  W.  484, — ^holding  instrument  executed  and  recorded  as  warranty  deed  but 
postponing  enjoyment  until  death  of  grantor,  valid;  Lewis  v.  Cumutt,  130  Iowa. 
423,  106  N.  W.  914,  holding  that  valid  disposition  of  property  may  be  made 
to  take  effect  upon  death  of  grantor,  by  execution  and  delivery  of  warranty  deed 
coupled  with  separate  instrument  creating  trust;  Love  v.  Blauw,  61  Kan.  496,  78 
A.  S.  R.  334,  48  LJt-A.  257,  59  Pac.  1059,  holding  warranty  deed  conditioned  for 
reservation  of  life  estate  in  grantor  not  testamentary  in  character. 
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Cited  in  reference  notee  in  1  A.  S.  R.  122,  on  conBtniing  deeds  according  to 
intent  of  parties;  56  A.  S.  R.  889,  on  reservation  of  life  estate  in  oonyeyance;  80 
A.  S.  R  255,  on  vested  remainder  in  child  under  deed  from  father  reserving  hfe 
estate. 

Cited  in  note  in  49  A.  S.  R.  220,  on  question  whether  instrument  is  deed  or 

'Will. 

Validity  of  oonveyanoe  from  wife  to  husband. 

Cited  in  Clarke  v.  Black,  78  Conn.  467,  62  Atl.  757,  holding  that  exiiitenftfi  af 
relation  of  debtor  and  creditor  betwe^i  husband  and  wife  constitutes  valui^le 
consideration  for  conveyance  by  her  to  him. 
Validity  of  promise  by  parent  to  pay  child  for  future  support. 

Cited  in  Van  Eppa  v.  Redfield,  34  L.R.A.  360,  holding  promise  of  pai^it  to 
pay  child  for  future  support,  valid. 
Nature  of  saTin^  hank  deposit. 

Cited  in  Brown  v.  Clark,  80  Conn.  419,  68  Atl.  1001,  holding  money  deposited 
in  savings  banks  property  of  depositor  in  hands  of  bank  and  tangible  in  character. 

59  AM.  REP.  613,  NORTHROP  t.  KNOWINGS,  59  CONN.  539. 

Admissibility  of  marriage  certificate  ma  original  evidence. 

Cited  in  SUte  v.  Schweitzer,  57  Conn.  532,  6  U^A.  125,  18  AtL  787,  holding 
marriage  certificate  admissible  as  original  evidence  in  prosecution  for  neglect 
to  support  wife. 

Cited  in  note  in  17  K  R.  C.  176,  on  admissibility  of  reputation  to  impeaeh 
ceremonial  marriaga. 

52  AM.  RBP.  •!•,  BOISSBAU  ▼.  BOISSBAU,   79  VA.   73. 
P^nltable  conversion  by  guardian. 

Cited  in  Hendrix  v.  Richards,  67  Neb.  794,  78  N.  W.  378,  holding  that  transfer 
of  personalty  of  minor  by  guardian  must  be  authorized  or  directed  by  proper 
court;  Hurst  v.  Marshall,  76  Tex.  452,  13  8.  W.  33,  holding  lien  of  purchaser 
of  lien  notes  with  notice,  subordinate  to  superior  right  of  ward  to  reimburaement 
of  his  money  invested  in  land  by  guardian  without  approval  of  court;  Logan 
Planing  Mill  Co.  v.  Aldredge,  63  W.  Va.  660,  129  A.  S.  R.  1035,  15  LJLA.(N.S.) 
1159,  60  8.  E.  783,  15  A.  ft  E.  Ann.  Cas.  1087,  to  point  that  guardian  of  infant 
has  no  power  to  convert  personalty  into  realty. 

Cited  in  notes  in  89  A.  S.  R.  311,  on  transactions  changing  nature  of  ward's 
estate  in  real  property;  1  L.RJI.  305,  on  guardian's  power  to  sell  ward'a  per- 
sonalty. 

59   AM.  RBP.   690,   RIOHMOND,   F.   A  P.  R.   CO.   ▼.   A8HBY,    79   VA. 

ISO. 
Construction  of  contract  of  carriage. 

Cited  in  Norfolk  ft  W.  R.  Co.  v.  Anderson,  90  Va.  1,  44  A.  S.  R.  884,  17  S.  E. 
757,  holding  conductor  not  entitled  to  require  passenger  to  identify  himself  other- 
wise than  by  signing  ticket  where  passenger's  offer  to  sign  is  refused. 

Cited  in  reference  notes  in  32  A.  S.  R.  81,  on  duty  of  railroad  company  to 
«top  at  flag  stations:  37  A.  S.  R.  303,  on  right  of  passenger  holding  ticket  for 
point  where  train  does  not  stop. 
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52   AM.   R£P.    62  •,   LOUTHAN  t.   COM.    79   VA.    196. 

Power  of  legislature  to  add  to  constitntional  qualifications  of  officer. 

Cited  in  Evansville  v.  State,  118  Ind.  426,  4  L.R.A.  93,  21  N.  £.  267;  Richmond 
V.  Lynch,  106  Va.  324,  56  S.  E.  139, — holding  legislature  without  power  to 
change  or  superadd  to  constitutional  qualifications  of  office  in  absence  of  expressly 
conferred  power. 

Cited  in  note  in  32  L.R.A.  831,  on  constitutional  freedom  of  speech  and  of 
the  press. 

52  AM.  REP.  634,  HARRISON  ▼.  COM.  79  VA.  S74. 
Admissibility  of  evidence  of  dangerous  character  of  deceased  in  mur- 
der trial. 

Cited  in  Long  ▼.  State,  72  Arlc  427,  81  S.  W.  387,  holding  evidence  of  dangerous 
reputation  of  deceased  inadmissible  in  murder  trial  where  deceased  and  defendant 
reside  in  distant  communities;  State  v.  Hunter,  118  Iowa,  686,  92  N.  W.  872, 
holding  quarrelsome  disposition  of  deceased  in  prosecution  for  murder  admissible 
where  self  defense  is  set  up;  People  v.  Lamar,  148  Cal.  664,  83  Pac  993;  State 
V.  Manns,  48  W.  Va.  480,  37  S.  £.  613,— holding  evidence  of  dangerous  character 
of  deceased  when  intoxicated  admissible  in  murder  trial  when  case  of  self  defense 
is  shown ;  Jackson  v.  Com.  98  Va.  845,  36  S.  E.  487,  holding  evidence  of  dangerous 
character  of  deceased  inadmissible  in  murder  trial  where  there  is  no  evidence 
of  killing  in  self  defense. 

Cited  in  reference  notes  in  6  A.  S.  R.  328;  13  A.  S.  R.  710;  29  A.  8.  R.  266,— 
on  evidence  of  bad  character  of  deceased  on  trial  for  homicide. 

Cited  in  notes  in  124  A.  S.  R.  1031,  on  manner  of  proving  character  or  reputa- 
tion of  deceased  on  trial  for  homicide;  45  L.R.A.  691,  on  self-defense  set  up  by 
accused  who  began  confiict;  2  L.R.A.(N.S.)  103,  on  admissibility  of  evidence  of 
character  of  decedent  in  homicide;  3  L.R.A.(N.8.)  352,  353,  on  character  and 
reputation  of  the  deceased  as  affecting  homicide;  8  L.R.A.(N.S.)  370,  on  proving 
character  of  deceased,  on  trial  for  homicide  by  general  reputation  and  by  specifio 
acts  of  violence;  3  L.R.A.(N.S.)  374,  on  proving  character  of  deceased,  on  trial 
for  homicide  by  opinion  evidence;  14  L.R.A.(N.S.)  710,  on  evidence  of  character 
for  peace  of  victim  of  homicide. 

52  AM.  REP.   637,  FOSTER  ▼.  JONES,   79  VA.   642. 
Power  of  legislature  over  incumbents  of  statutory  offices. 

Cited  in  Gratopp  v.  Van  Eps,  113  Mich.  590,  71  N.  W.  1080,  holding  that 
legislature  cannot  legislate  justice  of  ^e  peace  out  of  ofiice  before  expiration 
of  his  term,  which  is  fixed  by  constitution;  Mial  v.  Ellington,  134  N.  C.  181, 
65  L.R.A.  697,  46  S.  E.  961,  holding  that  legislature  may  deprive  officer,  ap- 
pointed to  legislative  ofiice  for  definite  time,  of  his  ofiice;  Judges'  Cases^  102 
Tenn.  509,  46  L.R.A.  567,  53  S.  W.  134,  holding  that  legislature  may  abolish 
circuit  or  chancery  division  and  reassign  counties  composing  it,  and  there- 
by deprive  judge  of  his  power  and  salary;  Foster  v.  King  &,  Queen  County,  79 
Va.  633,  to  point  that  legislature  may  curtail  territory  of  judge  down  to  con- 
stitutional minimum,  although  it  diminishes  his  compensation;  Blair  v.  Maryc^ 
80  Va.  485,  holding  legislature  without  power  to  withhold  salary  of  constitu- 
tional officer  who  is  indebted  to  state  for  money  collected  by  him;  Sinclair  v. 
Young,  100  Va.  284,  40  S.  E.  907,  holding  that  legislature  may  alter  term, 
mode  of  appointment  and  compensation  of  office  created  by  statute  at  pleasure. 
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Meaning  of  "temi  of  office.** 

Cited  in  Jameson  v.  Hudson,  82  Va.  279,  holding  that  words  ''tenn  of  office^ 
refer  to  tenure  or  duration  of  office  and  not  to  incumbent. 

52  AM.  REP.  640,  SLFFOIiK  T.  PARKCR,   70  VA«  OOO. 
liiability  of  city  for  damages. 

Cited  in  Lenxen  ▼.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341, 
holding  city  liable  to  water  taker  for  its  failure  to  supply  water  for  extinguish- 
ing fires. 

Cited  in  reference  notes  in  2  A.  S.  R.  169,  on  obligation  of  municipal  oor- 
poration  to  keep  streets  and  highways  in  safe  condition;  2  A.  S.  R.  686,  on 
liability  of  town  for  maintaining  nuisance. 

59  AM.  REP.  645,  FOUNTAIN  OOVNTT  COAL  *  MIN.  CO.  ▼.  BBXS- 

L.KHEIMER,   109  IND.  76,  1  N.  E.  209. 
Confltraction  of  word  ''heirs'*  or  ''children'*  In  deed  or  will. 

Cited  in  Hadlock  v.  Gray,  104  Ind.  696,  4  N.  E.  167,  holding  word  "heirs'* 
construed  to  mean  heirs  apparent;  Wood  v.  Beasley,  107  Ind.  37,  7  N.  E.  331, 
holding  word  ''heirs"  controlled  by  words  with  which  it  is  associated;  Stevens 
V.  Flannagan,  131  Ind.  122,  30  N.  E.  898;  Tinder  v.  Tinder,  131  Ind.  381,  30 
N.  E.  1077, — holding  deed  to  heirs  of  person  living  construed  to  mean  to  children; 
Adams  v.  Alexander,  159  Ind.  175,  64  N.  E.  597,  holding  words  in  deed  by 
''heirs  of  Thomas  and  Cynthia"  construed  to  mean  children  of  these  persons; 
Jackson  t.  Jackson,  127  Ind.  346,  26  N.  E.  897,  holding  words  in  deed  "children 
of  his  body''  used  as  words  descriptive  <^  class  who  are  to  take  fee;  Bums  v. 
Weesner,  134  Ind.  442,  34  N.  £.  10  holding  word  "children"  word  of  purchase; 
Fullagar  v.  Stockdale,  138  Mich.  363,  101  N.  W.  576,  holding  word  "heirs"  in 
deed  construed  to  mean  children;  Roberson  v.  Wampler,  104  Va.  380,  I  L.R.A. 
(N.S.)  318,  51  S.  £.  835,  holding  grant  to  "heirs"  of  living  person  construed  as 
having  meant  children;  Chamberlain  v.  Runkle,  28  Ind.  App.  599,  63  N.  £. 
486;  Allen  ▼.  Craft,  109  Ind.  476,  58  A.  R.  425,  9  N.  K  919,~4iolding  rule  in 
Shelley's '  Case  binding  upon  courts  oi  this  state;  Eamhart  ▼.  Eamhart,  127 
Ind.  397,  22  A.  S.  R.  652,  26  N.  E.  895,  holding  that  rule  in  Shelley's  Case  does 
not  apply  where  will  clearly  stipulates  that  heirs  shall  not  take  by  descent  from 
son  but  by  purchase  from  testator. 

Cited  in  reference  note  in  1  A.  S.  R.  700,  as  to  whom  deed  to  heirs  vests 
title  in. 

Cited  in  notes  in  2  L.R.A.  114,  on  creation  of  life  estates  in  Indiana;  11  A. 
S.  R.  105;  29  L.R.A.(N.S.)  1011,  1161,  1162,— on  rule  in  Shelley's  case. 
Construction  of  words  Inserted  In  deed  for  purpose. 

Cited  in  Doren  v.  Gillum,  136  Ind.  134,  35  N.  E.  1101;  Triplett  ▼.  WiUiams, 
149  N.  C.  394,  24  L.R.A.(N.S.)  514,  63  8.  E.  79,— to  point  that  words  deliberately 
put  in  deed,  and  inserted  there  for  a  purpose,  are  not  to  be  lightly  considered 
or  arbitrarily  thrust  aside. 
Estate  of  remote  grantee  of  tenant  In  common. 

Cited  in  Stevens  v.  Reynolds,  143  Ind.  467,  52  A.  8.  R.  422,  41  N.  £.  931, 
holding  remote  grantee  of  undivided  interest  of  tenant  in  common,  tenant  in 
common  with  owner  of  remaining  interest  in  property. 
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4S3  AM.  REP.   658,  CARTHAGE  TURNP.  CO.  v.  ANDREWS,   102  IND. 

138,   1  N.  E.  364. 
Competency  of  opinion  evidence. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  110  Ind.  18,  0  N.  E.  594,  hold- 
ing  that  non-experts  may  give  their  opinions  in  proper  case,  when  they  are  based 
upon  facts  and  observations  detailed  to  jury;  Chicago  &.  E.  I.  R.  Co.  v.  Modesitt, 
124  Ind.  212,  24  N.  E.  986,  holding  that  witness  cannot  express  opinion  upon 
point  which  it  is  duty  of  jury  to  determine;  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Donnegan,  111  Ind.  179,  12  N.  E.  153;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller, 
141  Ind.  533,  37  N.  E.  343, — holding  that  non-expert  may  give  opinion  as  to 
matters  with  which  he  is  specially  acquainted,  but  which  he  cannot  specifically 
describe;  Brunker  v.  Cummins,  133  Ind.  443,  32  N.  E.  732;  Sievers  v.  Peters 
Box  &  Lumber  Co.  151  Ind.  642,  60  N.  E.  877, — holding  opinion  of  nonexpert 
admissible  when  facts  upon  which  it  is  based  cannot  be  placed  before  jury;  New 
Jersey,  I.  &  I.  R.  Co.  v.  Tutt,  168  Ind.  206,  80  N.  E.  420,  holding  opinion  evi- 
dence competent,  where  details  cannot  be  placed  before  jury;  Ohio  &  M.  R.  Co. 
v.  Wrape,  4  Ind.  App.  108,  30  N.  E.  427,  holding  opinion  of  witness  as  to  direc- 
tion in  which  cattle  were  thrown  by  collision  competent  where  appearance  could 
not  be  described  in  proper  manner  to  jury;  Insurance  Co.  v.  Osbom,  26  Ind.  App. 
88,  69  N.  E.  181,  holding  opinion  of  witness  as  to  whether  goods  in  burning 
house  could  have  been  saved  incompetent. 

Cited  in  reference  notes  in  3  A.  S.  R.  718,  on  competency  of  opinion  evidence; 
89  A.  S.  R.  242,  on  admissibility  of  nonexpert  opinions. 

—  As  to  another's  physical  condition. 

Cited  in  Georgia  R.  &  Electric  Co.  v.  Gilleland,  133  Ga.  621,  66  S.  E.  944,  hold- 
ing that  in  action  for  physical  injuries  witness  who  knew  injured  person  might 
testify  that  "he  was  more  stupid  after  injury  than  before;"  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Holsapple,  12  Ind.  App.  301,  38  N.  E.  1107,  holding  opinion  of  non- 
expert as  to  physical  condition  of  another  competent,  when  based  upon  facts 
within  his  knowledge  first  stated;  Louisville,  N.  A.  &,  C.  R.  Co.  v.  Falvey,  104 
Ind.  409,  3  N.  E.  389,  holding  that  opinion  of  medical  witness  may  rest  in  part 
on  statements  made  by  patient;  Stephenson  v.  State,  110  Ind.  358,  69  A.  R.  261, 
11  N.  E.  360,  holding  opinions  of  non-expert  witnesses  as  to  relative  strength  of 
parties  incompetent  in  prosecution  for  homicide;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Wood,  113  Ind.  644,  14  N.  E.  572,  holding  that  medical  witness  who  has  seen 
and  examined  injured  party  can  give  his  opinion  as  to  cause  of  symptoms  after 
testifying  as  to  his  condition;  Louisville,  N.  A.  &  C.  R  Co.  v.  Wright,  116  Ind. 
378,  7  A.  S.  R.  432,  16  N.  E.  145,  holding  that  attending  physician  may  give 
probable  effect  of  injuries  after  he  has  stated  character  and  condition  of  in- 
juries; Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Gray,  148  Ind.  266,  46  N.  E.  675,  hold- 
ing opinion  of  nonexpert  witness  as  to  sickness  of  person  admissible,  where  facts 
upon  which  opinion  is  based  cannot  be  presented  to  jury;  Cleveland  C.  C.  &  St. 
L.  R.  Co.  V.  Hadley,  170  Ind.  204,  16  L.RA.(N.S.)  527,  82  N.  E.  1025,  holding 
that  witness  may  give  his  opinion  as  to  comparative  condition  of  injury  at  time 
of  trial  and  six  months  previous;  Boyle  v.  State,  105  Ind.  469,  66  A.  R.  218,  5 
N.  E.  203  (dissenting  opinion),  on  admissibility  of  opinion  evidence  as  to  con- 
dition of  mind  or  body  of  another. 

—  As  to  mental  capacity. 

Cited  in  Mull  ▼.  Carr,  6  Ind.  App.  491,  32  N.  E.  591,  holding  that  non-expert 
witness  may  base  his  opinion  as  to  another's  mental  condition  upon  things  with- 
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in  his  personal  knowledge  but  which  he  cannot  describe;  Cline  T.  Lindaey,  110^ 
Ind.  337,  11  N.  E.  441,  holding  rule  allowing  opinions  of  nonexpert  witneaees  upon 
question  of  insanity  baaed  upon  necessity  of  caae;  Burkhart  v.  Oladiah,  123  Ind. 
337,  24  N.  E.  118,  holding  that  nonexpert  witness  cannot  testify  as  to  mental  eon- 
dition  of  another  without  giving  facta  upon  which  opinion  rests;  Stnmph  ▼. 
Miller,  142  Ind.  442,  41  N.  E.  812,  holding  that  non-expert  witness  may  state 
his  opinicm  as  to  mental  condition  of  another  in  connection  with  statementa 
of  facta  upon  which  it  is  based;  Zirkle  ▼.  Leonard,  61  Kan.  636,  60  Pac  318^ 
holding  opiniona  of  non-experta  aa  to  insanity  of  another  eonfined  to  facta  first 
detailed  aa  baaia  of  their  concluaion. 

Cited  in  reference  note  in  62  A.  R.  741,  on  admissibility  of  nonexpert  <^iiuoii 
aa  to  sanity. 

Cited  in  note  in  76  A.  S.  R.  542,  on  opinions  of  nonexperts  aa  to  insanity. 
~As  Co  Tslaes. 

Cited  in  Storms  t.  Lemon,  7  Ind.  App.  435,  34  N.  E.  644,  holding  that  bob- 
expert  may  give  his  opinion  as  to  Taloe  of  senrices  rendered  in  nursing  side 
person;  Chicago,  St.  L.  ft  P.  R.  Co.  ▼.  Butler,  10  Ind.  App.  244,  38  N.  K  1,  hold- 
ing evidence  of  value  of  time  lost  during  disability  by  injury  competent  iB 
personal  injury  action  if  properly  alleged;  Lafayette  v.  Nagle,  113  Ind.  425,  15  N. 
E.  1,  holding  opinion  of  witnesses  as  to  value  of  property  before  and  after  change 
of  grade  competent;  Jenney  Electric  Co.  v.  Branham,  145  Ind.  314,  33  L.RJL  396, 
41  N.  E.  448,  holding  nonexperts  who  are  familiar  with  extent  and  character  of 
services  rendered  competent  to  give  their  opinion  as  to  its  value. 
—  Estimates  of  rate  of  speed. 

Cited  in  Evansville  &  T.  H.  It  Co.  v.  Crist,  116  Ind.  446,  9  A.  8.  R.  865,  2  LJLA. 
450,  19  N.  E.  310,  holding  that  witness,  who  hss  managed  hand  cars,  may  stats 
his  opinion  as  to  rate  of  speed  hand-car  was  moving  on  certain  occasion. 
Admissibility  of  expressions  of  pain  and  suffering. 

Cited  in  Anderson  v.  Citizens*  Street  R.  Co.  12  Ind.  App.  194,  38  N.  S.  1109, 
holding  usual  expressions  of  bodily  or  mental  feelings,  made  at  time,  admissible 
as  original  evidence  whenever  material;  Alexandria  v.  Young,  20  Ind.  App.  672, 
51  N.  E.  109,  holding  expressions  of  pain  made  before  bringing  action  admissible 
in  personal  injury  action;  Peirce  v.  Jones,  22  Ind.  App.  163,  53  N.  K  431; 
Indianapolis  Street  R.  Co.  v.  Haverstick,  35  Ind.  App.  281,  111  A.  a  R.  168, 
74  N.  E.  34, — holding  expressions  of  pain  admissible  in  evidence  in  personal 
injury  cases;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Carey,  33  Ind.  App.  275,  71  N. 
E.  244,  holding  expressions  of  present  existing  pain  admissible;  Cleveland,  (X 
C.  ft  L  R.  Co.  V.  Newell,  104  Ind.  264,  54  A.  R.  312,  3  N.  K  836,  holding  ex 
pressions  of  present  pain  or  its  locality  admissible  when  necessary  to  illustrate 
another's  physical  condition;  Indianapolis  Street  R.  Co.  v.  Schmidt,  163  Ind. 
360,  71  N.  E.  201,  holding  expressions  of  pain  and  suffering  competent  in 
personal  injury  case,  although  exact  language  not  used;  Chicago,  St.  L.  ft  P. 
R.  Co.  V.  Spilker,  134  Ind.  380,  33  N.  E.  280;  Hancock  County,  v.  Leggett,  115 
Ind.  544,  18  N.  E.  53, — holding  declarations  of  injured  persons  indicative  of 
existing  pain  or  suffering  competent,  although  narratives  of  past  occurrences 
are  not;  Hewitt  v.  Eisenbart,  36  Neb.  794,  55  N.  W.  252,  holding  declarations 
of  party's  physical  condition  admissible  when  made  spontaneously  and  not 
with  view  to  their  effect  upon  suit. 

Cited  in  notes  in  93  A.  D.  280,  on  when  declarations  of  party  are  admissible 
in  his  own  favor;  95  A.  D.  66,  on  admissibility  of  exclamations  of  pain  and 
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declarations  respecting  injuries;   24  L.R.A.(N.S.)   256,  on  admissibility  of  ex- 
pressions or  statements,  subsequent  to  injury,  of  present  pain. 
Privileged  communications  between  patient  and  physician. 

Cited  in  Heuston  v.  Simpson,  116  Ind.  62,  7  A.  S.  R.  409,  17  N.  E.  261,  hold- 
ing that  physician  cannot  disclose  knowledge  acquired  in  chamber  of  patient 
while  in  discharge  of  his  professional  duty;  Warsaw  v.  Fisher,  24  Ind.  App.  46, 
55  N.  E.  42  (dissenting  opinion),  on  competency  of  physician  to  testify  as  to 
matter  communicated  to  him  by  patients. 
Measure  of  damages  for  personal  injury. 

Cited  in  Ohio  &  M.  R.  Co.  ▼.  Hecht,  115  Ind.  443,  17  N.  E.  297,  holding  plain- 
tiff in  personal  injury  action  entitled  to  full  compensatory  damages  where 
disease  caused  by  injury  supervenes  and  proximately  results  from  wrong;  Rich- 
mond Gas  Co.  T.  Baker,  146  Ind.  600,  36  L.R.A.  683,  45  N.  E.  1049,  holding 
shortening  of  life  not  element  of  damages  in  personal  injury  action  except  for 
purpose  of  showing  extent  of  injuries  complained  of;  Wabash  R.  Co.  t.  Savage, 
110  Ind.  156,  9  N.  E.  85,  holding  evidence  as  to  effects  of  injury  admissible 
under  averment  that  plaintiff  had  ''become  wholly  crippled  and  maimed  and 
prevented  from  actively  pursuing  his  business  for  life." 
Elxcessive  damages  as  ground  for  reversal. 

Cited  in  Ohio  ft  M.  R.  Co.  v.  Judy,  120  Ind.  397,  22  N.  E.  252,  holding  that 
appellate  court  will  not  reverse  case  on  ground  of  excessive  damages  unless 
they  appear  at  first  blush  to  be  outrageous  and  excessive. 

Cited  in  note  in  14  LJLA.  680,  on  excessive  verdicts  in  suits  for  damages  for 
personal  injuries. 

52  AM.  REP.   657,  VIGO  AGRI.   SCO.  T.  BRUMFIEIi,    102   IND.    146, 

1  N.  B.  S82. 
liiability  of  fair  association  for  loss  of  exhibit. 

Cited  in  Prince  v.  Alabama  State  Fair,  106  Ala.  340,  28  LJLA.  716,  17  So. 
449,  holding  fair  association  liable  for  loss  of  exhibitor's  picture  caused  by  its 
negligence  in  failing  to  perform  duty  created  by  terms  of  bailment. 
Offer  and  acceptance  in  contracts  by  advertising. 

Cited  in  Everman  v.  Hyman,  26  Ind.  App.  165,  84  A.  8.  R.  284,  28  N.  E.  1022,. 
holding  knowledge  of  reward  offered  and  publicly  advertised  unnecessary  to  re- 
covery for  services  in  apprehending  thief;  Lovejoy  v.  Atchison  T.  ft  S.  F.  R. 
Co.  53  Mo.  App.  386,  holding  contract  by  advertising  incomplete  until  per- 
formed; Niedermeyer  v.  University  of  Missouri,  61  Mo.  App.  654,  holding  that 
payment  by  student  of  tuition  published  in  catalogue  of  university  constituted 
acceptance  and  notice  of  acceptance. 
Sufficiency  of  consideration. 

Cited  in  Polk  v.  Johnson,  35  Ind.  App.  478,  65  N.  E.  536;  Polk  v.  Johnson, 
160  Ind.  292,  98  A.  S.  R.  274,  66  N.  E.  752,— holding  waiver  of  objections  by 
insolvent  and  his  creditors  to  appointment  of  certain  receiver  sufficient  con- 
sideration for  his  promise  not  to  charge  for  such  services;  Shover  v.  Myrick, 
4  Ind.  App.  7,  30  N.  E.  207,  holding  that  courts  will  uphold  contract  where 
agreed  consideration  is  of  indeterminate  value,  imless  contract  tainted  with 
fraud. 
Effect  of  demurrer  to  evidence. 

Cited  in  Jaffray  v.  Wolf,  4  Okla.  303,  47  Pac  496,  holding  that  all  of  adver* 
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Mry*8  cTidenoe  must  be  admitted  as  true  upon  demurrer  to  evidence,  and  that 
eridence  of  party  demurring  must  not  be  considered,  if  there  is  conflict. 

A9  AM.  REP.  662,  QUARL  ▼.  ABBETT,  102  IND.  233,   1  N.  E.  47«. 
Validity   of  personal   Judgment   rendered    upon    notice    by   publication. 

Cited  in  Moyer  v.  Bucks,  2  Ind.  App.  671,  60  A.  S.  R,  251,  16  L.RJL  231, 
28  N.  E.  902,  holding  that  notice  by  publication  will  not  authorize  personal 
judgment  in  absence  of  special  statute  to  that  effect;  Beckett  v.  State,  4  Ind. 
App.  136,  30  N.  E.  536,  holding  personal  judgment  in  bastardy  case  upon  con- 
structive notice  void. 

Cited  in  notes  in  0  A.  S.  R.  183,  on  acquiring  jurisdiction  over  nonresident 
by  notice;  85  A.  S.  R.  924,  on  jurisdiction  of  proceedings  in  rem  against 
foreign  corporation;  16  L.R.A.  231,  on  validity  of  personal  judgments  rendered 
upon  constructive  service  of  process  against  nonresidents  in  other  states  than 
those  wherein  rendered. 
Sufficiency  of  notice  by  publication. 

Cited  in  Field  y.  Malone,  102  Ind  261,  1  N.  E.  607,  holding  that  affidavit  for 
publication  need  not  contain  full  statement  of  cause  of  action;  Nysewander  ▼. 
Lowman,  124  Ind.  684,  24  N.  E.  366,  holding  notice  by  publication  which  brings 
defendant  into  court  and  gives  him  full  opportunity  to  litigate  the  legal 
controversy,  sufficient;  Cicero  Twp.  v.  Shirk,  122  Ind.  672,  24  N.  E.  166,  hold- 
ing summons  and  service  which  informs  defendant  that  action  has  been  insti- 
tuted in  certain  court,  by  certain  plaintiffs  and  to  be  tried  at  certain  term,  suf- 
ficient; Head  ▼.  Daniels,  38  Kan.  1,  16  Pac  911,  holding  publication  of  notice 
which  advises  defendant  of  nature  of  action  and  of  his  interests  which  are 
sought  to  be  affected  sufficient;  Sharp  v.  McCold,  79  Kan.  772,  101  Pac  659, 
holding  that  notice  by  publication  in  foreclosure  suit  which  is  otherwise  suf- 
ficient will  confer  jurisdiction  if  general  nature  of  judgment  to  be  rendered  be 
stated;  D*Autremont  v.  Anderson  Iron  Co.  104  Minn.  166,  124  A.  S.  R.  615,  17 
L.RA.(N.8.)  236,  116  N.  W.  357,  holding  that  publication  of  summons  to 
*'Qeorge  H.  Leslie*'  confers  no  jurisdiction  over  "George  W.  Leslie." 
—  Upon  collateral  attack. 

Cited  in  Allen  v.  Chicago,  176  111.  113,  62  N.  E.  33,  holding  affidavit  suf- 
ficient on  collateral  attack  to  authorize  publication  of  notice  where  it  inferen- 
tially  states  that  defendants  are  nonresidents;  Blackman  v.  Mulhall,  19  S.  D. 
634,  104  N.  W.  250;  Schissel  v.  Dickson,  129  Ind.  139,  28  N.  K  640;  Essig  v. 
Lower,  120  Ind.  239,  21  N.  E.  1090;  Goodell  v.  Starr,  127  Ind.  198,  26  N.  K. 
793, — ^holding  judgment  of  court  acting  upon  notice  by  publication,  that  publi- 
cation and  affidavit  are  sufficient,  conclusive  upon  collateral  attack;  Pitts  t. 
Jackson,  135  Ind.  211,  35  N.  E.  10,  holding  decree  based  upon  defective  affi- 
davit for  publication  of  notice  not  void;  Jackson  v.  State,  104  Ind.  616,  3  N. 
E.  863;  Kleyla  v.  Haskett,  112  Ind.  516,  14  N.  E.  387,— holding  judgment  in 
drainage  proceeding  not  subject  to  collateral  attack  although  notice  defective; 
McMullen  v.  SUte,  105  Ind.  334,  4  N.  E.  903;  Pickering  v.  State,  106  Ind.  228. 
6  N.  E.  611, — holding  that  defective  notice  will  protect  judgment  against  col- 
lateral atUck;  Stevens  v.  Reynolds,  143  Ind.  467,  52  A.  S.  R.  422,  41  N.  R 
031,  holding  that  defect  or  falsity  of  affidavit  upon  which  notice  by  publi- 
cation against  nonresidents  is  ordered  does  not  render  judgment  subject  to  col- 
lateral attock;  Dayton  Gravel  Road  Co.  Tippecanoe  County,  131  Ind.  684,  31 
N.  E.  363,  holding  judgment  of  county  commissioners  upon  petition  for  pur- 
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<:lia8e  of  gravel  road  after  passing  on  its  sufficiency  by  determining  to  proceed, 
not  void;  Beatty  v.  Pruden,  13  Ind.  App.  607,  41  N.  E.  061,  holding  allotments 
-of  ditch  by  surveyor  subject  to  collateral  attack  if  he  was  without  jurisdiction 
because  of  failure  to  serve  notice  of  hearing;  Re  Amy,  12  Utah,  278,  42  Pac. 
1121,  holding  presumption  in  collateral  proceeding  that  court  had  jurisdiction 
of  person  where  record  silent. 

Power  of  courts  to  reach  and  seize  property  within  their  Jurisdicton. 
Cited  in  Loaiza  v.  Superior  a.  86  Cal.  11,  20  A.  S.  R.  197,  0  L.R.A.  376,  24 
Pac.  707,  holding  that  fraudulent  trustee  cannot  prevent  court  from  seizing 
upon  subject  of  trust  within  its  jurisdiction  by  remaining  beyond  jurisdiction 
of  court;  First  Nat.  Bank  v.  Eastman,  144  Cal.  487,  103  A.  S.  R.  96,  77  Pac. 
1043,  1  A.  &  E.  Ann.  Cas.  626,  holding  that  judgment  in  rem  may  be  obtained 
against  property  within  jurisdiction  of  court  belonging  to  absent  non-resident; 
Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App.  109,  63  N.  £.  266,  holding  that 
action  to  prevent  loan  association  paying  amount  of  certificate  of  stock  to  one 
claiming  ownership  may  be  brought  at  domicil  of  association  although  de- 
fendant nonresident  of  state;  Hellebush  v.  Blake,  119  Ind.  349,  21  N.  E.  976, 
holding  that  court  may  appoint  receiver  of  personalty  within  its  jurisdiction 
-and  involved  in  pending  action,  although  defendant  non-resident;  Dollman  v. 
Moore,  70  Miss.  267,  19  L.R.A.  222,  12  So.  23,  holding  that  equity  courts  can 
afford  relief  to  one  who  has  not  reduced  his  demand  to  judgment  against  non- 
resident defendant  having  property  in  this  state. 
Right  to  maintain  action  to  assert  superiority  of  Judgment  lien. 

Cited  in  McAfee  t.  Reynolds,  130  Ind.  33,  30  A.  &  R.  194,  18  L.R.A.  211, 
28  N.  E.  423,  holding  that  owner  of  judgment  lien  upon  realty  may  bring  action 
to  have  his  lien  declared  prior  to  and  free  from  claim  asserted  to  be  superior 
to  it;  Duffy  v.  State,  116  Ind.  361,  17  N.  E.  616,  holding  that  one  having  lien 
^n  property  of  fraudulent  grantor  may  have  it  perfected  in  court  of  equity 
and  made  available  for  purpose  of  his  trust. 
Conclusiveness  of  foreign  Judgments. 

Cited  in  Clark  v.  Eltinge,  38  Wash.  376,  107  A.  S.  R.  868,  80  Pac.  656,  on 
conclusiveness  of  judgments  of  courts  of  sister  states. 
Conclusiveness  of  Judgments  of  inferior  tribunals. 

Cited  in  McEneney  v.  Sullivan,  126  Ind.  407,  25  N.  E.  540,  holding  decision 
of  inferior  tribunal  upon  jurisdictional  facts  conclusive  upon  collateral  attack. 
What  is  Jurisdiction. 

Cited  in  White  County  v.  Gwin,  136  Ind.  662,  22  L.R.A.  402,  36  N.  E.  237; 
State  V.  Osbom,  166  Ind.  386,  58  N.  E.  491;  Johnston  v.  Hunter,  60  W.  Va. 
52,  40  S.  E.  448, — holding  that  jurisdiction  is  authority  to  hear  and  determine 
cause. 

Validity  of  erroneous  orders  of  court  having  general  Jurisdiction  over 
subject. 
Cited  in  Ludwig  v.  State,  18  Ind.  App.  518,  48  N.  E.  390,  holding  that  au- 
thority of  court  to  decide  at  all  involves  authority  to  decide  wrong  as  well  as 
right;  Smurr  v.  State,  105  Ind.  125,  4  N.  E.  445,  holding  erroneous  ruling  or 
order  of  court  having  general  authority  over  class  of  cases,  not  void;  Spencer 
V.  McGonagle,  107  Ind.  410,  8  N.  E.  266,  holding  erroneous  orders  and  judg- 
ments of  court  having  general  jurisdiction  of  subject  not  void. 
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U'licn  equitable  relief  will  be  granted. 

Cited  in  BUir  y.  Smith,  114  Ind.  114,  6  A.  a  R.  593,  15  N.  E.  817,  holding 
that  equitable  relief  will  be  granted  whenever  facta  well  pleaded  demand  it 

Cited  in  reference  notes  in  62  A.  R.  783,  on  condition  precedent  to  judgment 
creditor's  bill;  31  A.  S.  R.  6(13,  aa  to  when  judgment  at  law  is  unnecessary  to 
maintain  creditor's  suit;  37  A.  S.  R.  55,  on  exhaustion  of  remedy  at  law  a» 
prerequisite  to  maintenance  of  creditor's  suit. 

Cited  in  notes  in  34  A«  S.  R.  855,  on  filing  of  creditors'  bill  before  l^gal 
remedies  have  been  exhausted;  43  A.  S.  R.  380,  on  form  of  relief  granted  to 
partnership  creditors;  M  A.  8.  R.  280,  on  attachment  lien  as  basis  for  creditors^ 
bill;  23  L.RJk.(N^.)  85,  on  conditions  precedent  to  equitable  remedies  ol 
creditors. 
Elffect  of  equity  acqalring  Jarisdlction  of  easencial  part  of  oaae. 

Cited  in  Towns  v.  Smith,  115  Ind.  480,  16  N.  K  811;  Monnett  y.  Turpie,  13^ 
Ind.  482,  32  N.  E.  328;  MonneU  y.  Turpie,  133  Ind.  424,  32  N.  £.  328,— holding 
whole  case  drawn  into  equity  where  Chancery  Court  haa  jurisdiction  of  essential 
part;  Brighton  v.  White,  128  Ind.  320,  27  N.  K  620,  holding  equity  power 
of  court  called  into  exercise  upon  foreclosure  of  lien  upon  realty  and  whole 
issue  for  trial  by  court. 

Cited  in  reference  notes  in  99  A.  D.  614,  on  purpose  of  the  Code  to  settle 
all  disputes  in  one  suit;  88  A.  8.  R.  545,  on  splitting  causes  of  action. 
Nature  of  foreclosure  proceedings  and  suits  to  set  aside  mortgages. 

Cited  in  Stix  y.  Sadler,  109  Ind.  254,  9  N.  E.  905,  holding  suit  to  set  aaide 
mortgage  of  equitable  cognizance  and  triable  by  court;  Rogers  y.  Union  Cent. 
L.  Ins.  Co.  Ill  Ind.  343,  60  A.  R.  701,  12  N.  E.  495,  holding  that  suit  for  fore> 
closure  of  mortgage  is  of  equitable  cogniuuiee  and  not  triable  by  jury. 
Joinder  of  actions. 

Cited  in  Trent  y.  Edmonds,  32  Ind.  App.  432,  70  N.  E.  169,  holding  tliat 
action  in  attachment  and  suit  to  set  aside  fraudulent  conyeyanoe  may  be  jointly 
prosecuted. 

Rules  of  pleading  applicable  to  suits  to  set  aside  fraudulent  transfer  of 
personalty. 

Cited  in  Shew  y.  Hews,  126  Ind.  474,  26  N.  E.  483,  holding  rules  of  pleading 
in  suits  to  set  aside  fraudulent  eonveyances  applicaMe  to  set  aside  fraudulent 
transfers  of  personalty. 
Appellate  Jurisdiction  oyer  equitable  cases. 

Cited  in  Garard  v.  Garard,  135  Ind.  15,  34  N.  K  809,  holding  jurisdiction 
of  all  cases  of  exclusive  equitable  cognizance  is,  on  appeal,  in  supreme  court. 

59  AM.  REP.   675,  PITTSBURGH,  C.   A  ST.  li.  R.  CO.  y.  KIRK,    102 

IND.  S99,   1  N.  E.  849. 
lilabllity  of  master  for  acts  of  seryants. 

Cited  in  Oakland  City  Agri.  k  Industrial  8oc.  t.  Bingham,  4  Ind.  App.  545, 
31  N.  E.  383,  holding  master  responsible  for  acts  of  servant  when  performed 
in  general  scope  of  his  employment  and  with  view  of  accomplishing  some  end 
thereof;  Rink  y.  Lowry,  38  Ind.  App.  132,  77  N.  E.  967,  holding  servant  who 
agrees  to  cease  running  elevator  until  another  makes  repairs  not  servant  of 
latter  during  such  time;  Barmore  v.  Vicksburg,  8.  ft  P.  R.  Co.  85  Miss.  426, 
70  L.R.A.  627,  38  So.  210,  3  A.  ft  E.  Ann.  Cas.  594,  holding  master  liable  for 
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injury  to  stranger  inflicted  by  serrant  while  returning  to  his  duties  which  he 
had  temporarily  abandoned;  Sioux  City  &  P.  R.  Co.  v.  Smith,  22  Neb.  775,  36 
N.  W.  286,  holding  repair  gang  under  control  of  foreman  in  going  to  and  from 
labor  on  hand  car,  so  as  to  make  railroad  liable  for  his  negligence;  Keep  v. 
Walsh,  17  App.  Div.  104,  44  N.  Y.  Supp.  044,  holding  that  master's  liability 
for  negligence  of  servant  depends  upon  whether  latter  is  acting  within  scope 
of  his  employment  and  in  business  of  master  and  whether  motive  prompting 
act  and  purpose  sought  are  within  scope  of  employment. 

Cited  in  reference  note  in  3  A.  S.  R.  108,  on  negligence  of  fellow  servants. 

Cited  in  notes  in  88  A.  S.  R.  787,  on  principal's  liability  in  tort  for  acts  of 
agent  within  scope  of  employment;  88  A.  8.  R.  790,  on  liability  of  principal 
in  tort  for  imauthorized  act  of  agent  in  disobedience  of  instructions;  88  A.  S. 
R.  791,  on  liability  of  principal  in  tort  for  wilful  and  malicious  acts  of  agent; 
87  IxR.A.  175,  on  limitation  of  scope  of  servant's  employment  for  acts  for 
which  master  will  be  liable;  27  L.R.A.  191,  on  master's  liability  to  third 
person  for  servant's  wilful  and  malicious  acts;  17  E.  R.  C.  283,  on  liability 
of  master  for  act  of  servant  outside  master's  business. 
Who  are  fellow  servants. 

Distinguished  in  Clarke  v.  Pennsylvania  Go.  182  Ind.  199,  17  L.R.A.  811, 
31  N.  E.  808,  holding  member  of  one  section  gang  fellow  servant  of  boss  of 
another  gang  employed  by  same  company. 

59  AM.  RBP.  680,  AVERT  T.  DOUGHERTY,    102   IND.   44S,   2  N.  E. 

128. 
Admissibility  of  extrinsic  evidence  to  explain  sicrnatnres. 

Cited  in  Second  Nat.  Bank  v.  Midland  Steel  Co.  165  Ind.  681,  62  L.RJL  307, 
58  N.  E.  888,  holding  extrinsic  evidence  admissible  to  explain  signature  on 
note  consisting  of  individual  name  followed  by  word  "president"  where  name  of 
-corporation  appears  at  top  of  note. 

Cited  in  note  in  81  A.  D.  778,  on  construotioii  and  execution  of  power  of 
attorney. 
Right  of  all  lessors  to  bring  action  on  lease  executed  by  one. 

Cited  in  Harms  v.  McCormick,  30  111.  App.  125,  holding  that  action  lies  by 
all  lessors  on  lease  by  indenture  executed  by  one  of  them  "for  himself  and  as 
agent"  of  others. 
Implied  covenant  of  quiet  enjoyment  in  lease. 

Cited  in  Milheim  v.  Baxter,  46  Colo.  155,  133  A.  S.  R.  60,  103  Bac.  376, 
holding  that  lease  contains  implied  covenant  of  quiet  enjoyment  when  there 
is  no  expression  to  contrary;  Hoagland  v.  New  York,  C.  &  St.  L.  R.  Co.  Ill 
Ind.  443,  12  N.  E.  83;  Jordan  v.  Indianapolis  Water  Co.  169  Ind.  337,  64  N.  E. 
680, — holding  that  every  mutual  lease  of  land  contains  implied  covenant  for 
quiet  enjoyment;  Talbott  v.  English,  156  Ind.  299,  59  N.  E.  857,  holding  im- 
plied covenant  in  every  lease  that  tenant  shall  have  right  of  possession,  oc- 
cupancy, and  beneficial  use  of  every  portion  of  leased  premises. 

Cited  in  notes  in  63  A.  S.  R.  113,  on  implied  covenant  for  quiet  enjoyment 
in  lease;  16  E.  R.  C.  769,  on  when  covenant  for  quiet  enjoyment  is  implied  in 
lease. 
'Bttect  of  eviction  of  tenant  from  material  part  of  premises. 

Cited  in  Miller  v.  Michel,  13  Ind.  App.  190,  41  N.  E.  467,  holding  thai 
tenant  evicted  from  material  part  of  premises  may  abandon  whole. 
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Cited  in  note  in  88  A.  S.  R.  487,  on  lessor's  acts  of  ownership  regarding^ 
leased  premises  as  showing  intent  to  evict. 

Ilhen   dispossessed   lessee   may   commence  action. 

Cited  in  Carter  v.  Lacy,  3  Ind.  App.  54,  29  N.  £.  168,  holding  lessee  dis- 
possessed by  lessor  not  bound  to  wait  until  expiration  of  time  lease  has  to  run 
before  commencing  action. 
Right  of  <x>urt  to  draw  Inferences  from  pleadings. 

Cited  in  South  Bend  Chilled  Plow  Co.  v.  Cissne,  35  Ind.  App.  373,  74  N.  E. 
282,  holding  that  courts  cannot  draw  inferences  from  general  allegations  in 
pleading  in  order  to  supply  material  facts;  Hay  ▼.  Bash,  37  Ind.  App.  167^ 
76  N.  E.  644;  McElwaine-Richards  Co.  v.  Wall,  159  Ind.  557,  65  N.  E.  753,— 
holding  that  inferences  will  not  be  resorted  to  where  question  involved  per- 
tains to  sufficiency  of  pleading;  Malott  v.  Sample,  164  Ind.  645,  74  N.  £.  245, 
holding  that  facts  must  be  averred  in  pleading  positively  and  expressly. 
Right  to  plead  OTldential  facta. 

Cited  in  Pennsylvania  Co.  v.  Zwick,  1  Ind.  App.  280,  27  N.  E.  508,  holding 
that  pleadings  must  contain  ultimate  facts,  and  not  evidence. 
Kffect  of  conflict  between  exhibit  and  pleading. 

Cited  in  Qoodbub  v.  Scheller,  3  Ind.  App.  318,  29  N.  E.  610;  Arcana  Gas  Co. 
V.  Moore,  8  Ind.  App.  482,  35  N.  £.  1030;  Dunlap  v.  Eden,  15  Ind.  App.  575,  44 
N.  E.  560;  Stengel  v.  Boyce,  143  Ind.  642,  42  N.  E.  905,— holding  that  exhibit 
will  control  over  allegation  in  conflict  therewith;  Reynolds  ▼.  Louisville,  N.  A. 
A  C.  R.  Co.  143  Ind.  579,  40  N.  E.  410;  Harrison  Bldg.  &  Deposit  Co.  y.  Lackey, 
149  Ind.  10,  48  N.  E.  254, — holding  that  allegations  of  instrument  upon  which 
pleading  is  founded  control  in  case  of  variance. 
When  ooanterclalm  may  be  set  up. 

Cited  in  Lake  Shore  ft  M.  S.  R.  Co.  t.  VanAuken,  1  Ind.  App.  492,  27  N.  E. 
119;  Block  V.  Swango,  10  Ind.  Ai^.  600,  38  N.  E.  55, — holding  matters  by 
way  of  setoff  or  counterclaim  not  ordinarily  permissible  in  actions  sounding 
in  tort;  Blue  ▼.  CapiUl  Nat.  Bank,  145  Ind.  518,  43  N.  E.  655,  holding  that 
slander  cannot  be  subject  of  counterclaim  upon  promissory  note  for  borrowed 
money. 

59    AM.  REP.    ess,   CUNNINGHAM  T.   BVANSVILLE   &  T.   H.   R.    CO. 

109  IND.  478,   1  N.  E.  800. 
Effect  of  subrogation  of  insvrer. 

Cited  in  Over  v.  Lake  Erie  ft  W.  R.  Co.  63  Fed.  34,  holding  that  legal  title 
to  cause  of  action  remains  in  owner  of  goods  destroyed  in  transit,  although 
insurer  has  become  subrogated  to  equitable  right  of  action  against  railroad. 
Wliat  win  reduce  damages  recoverable  for  tort. 

Cited  in  Pennsylvania  Co.  v.  Marion,  104  Ind.  239,  3  N.  E.  874,  holding  that 
injured  party  may  prove  in  action  for  damages  value  of  gratuitous  services 
rendered  him  by  attendanU;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Walker,  48  Tex.  Civ. 
App.  86,  106  6.  W.  400,  holding  that  reasonable  services  for  nursing  may  be 
recovered  at  element  of  damages  for  personal  injury  though  relative  of  injured 
person  performed  such  services  without  compensation. 
—  Effect  of  receiTing  insvrance  money. 

Cited  in  Nashville,  C.  A  St  L.  R.  Co.  v.  Miller,  120  Ga.  453,  67  L.R.A.  87, 
47  8.  £.  959,  1  A.  ft  S.  Aim.  Cas.  210,  holding  that  damages  will  not  be  re> 
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duced  by  any  amount  of  money  received  as  grataity  from  person  other  than 
wrongdoer;  Lake  Erie  &  W.  R.  Co.  v.  Griffin,  8  Ind.  App.  47,  52  A.  S.  R.  465, 
36  N.  E.  396,  holding  that  damages  will  not  be  reduced  by  any  amount  received 
as  insurance  in  consequence  of  injury  to  property  by  wrongdoer;  Citizens* 
Gas  &  Oil  Min.  Co.  y.  Whipple,  32  Ind.  App.  203,  69  N.  E.  557,  holding  that 
oamages  will  not  be  reduced  by  reimbursement  by  subscriptions  received  as 
gratuity  from  person  other  tlwin  wrongdoer;  Dillon  v.  Hunt,  105  Mo.  354,  24 
A.  S.  R.  374,  16  S.  W.  516,  holding  damage  of  owner  of  goods  injured  by 
another  not  diminished  by  amount  of  insurance  money  received  by  him  for 
injury  to  goods. 

Cited  in  reference  note  in  62  A.  S.  R.  467,  on  right  to  set-off  insurance 
against  damages  for  fire. 

Cited  in  notes  in  23  L.R.A.  (N.S.)  870,  as  to  whether  destroyer  of  insured 
property  may  defeat  owner's  suit  upon  ground  that  right  of  action  is  in  in- 
surer; 8  £.  R.  C.  442,  on  right  to  reduce  damages  for  negligence  by  sum  paid 
by  insurer. 

52    AM.   REP.    688,    GIBSON   v.   SEYMOUR,    102    IND.    485,    2    N.    E. 

805. 
What  is  a  oonditlon  precedent. 

Cited  in  Qoff  v.  Pensenhafer,  190  111.  200,  60  N.  E.  110,  holding  that  con- 
dition precedent  must  be  performed  before  interest  affected  by  it  can  vest. 
Contingent  devises. 

Cited  in  Hoss  v.  Hoss,  140  Ind.  661,  39  N.  K  266,  holding  devise  upon  con- 
dition that  devisee  will  render  service  or  support  to  another  condition  subse- 
quent; Murphey  v.  Brown,  159  Ind.  106,  62  N.  E.  276,  holding  that  testator 
may  make  will  to  be  operative  only  on  happening  of  contingent  event;  Mark- 
ham  V.  Hufford,  123  Mich.  606,  81  A.  S.  R.  222,  48  L.R.A.  680,  82  N.  W.  222, 
holding  condition  that  legacy  shall  be  paid  to  legatee  two  years  from  date 
of  testator's  death  provided  legatee  deemed  reformed  man,  by  executors,  valid. 

Cited  in  notes  in  9  L.R.A.  167,  on  operation  and  effect  of  conditional  devises; 
11  L.R.A.  767,  on  disinheriting  an  heir  at  law. 

Distinguished  in  Lovass  v.  Oilson,  92  Wis.  616,  66  N.  W.  605,  holding  con- 
dition in  will  in  respect  to  wife's  survivorship  affected  only  time  of  payment,, 
where  later  conditions  which  follow  absolute  gift  of  life  estate  to  wife  are  not 
conditions   affecting  gift   itself. 
Necessity  of  drawing  implication  off  gift  from  will  itself. 

Cited  in  Hawes  v.  Kepley,  28  Ind.  App.  306,  62  N.  E.  720,  holding  that  impli- 
cation of  gift  must  be  drawn  wholly  from  will  itself. 

Cited  in  notes  in  8  L.KA.  746,  on  interpretation  of  language  of  will;  9  L.R.A. 
166,  on  need  that  claimant  under  will  accept  its  provisions  as  a  whole. 

52   AM.   REP.    605,   BRECHBILL  v.   RANDALL,    102    IND.    528,    1   N. 

E.   S62. 
Validity  off  state  statute  regulating  sale  off  patent  rights. 

Cited  in  Reeves  v.  Coming,  61  Fed.  774,  holding  requirement  as  to  filing  let- 
ters patent  by  person  selling,  within  police  power  of  state;  Hockett  v.  State, 
105  Ind.  250,  66  A.  R.  201,  5  N.  E.  178,  holding  that  state  may  regulate  prop- 
erty created  under  patent;  Allen  v.  Riley,  203  U.  S.  347,  51  L.  ed.  216,  27  Sup. 
Ct.  Rep.  95,  8  A.  It  B.  Ann.  Cas.  137;  New  v.  Walker,  108  Ind.  366,  68  A.  R.  40, 
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9  N.  E.  386;  Hankey  v.  Downey,  116  Ind.  118,  1  LJELA.  447,  18  N.  E.  271;  Pope 
V.  Wright,  116  Ind.  502,  19  N.  £.  459;  Sandage  v.  Studabaker  Broe.  Mfg.  Co. 
142  Ind.  148,  51  A.  S.  R.  165,  34  L.R.A.  363,  41  N.  £.  380;  Robertson  y.  Cooper, 
1  Ind.  App.  78,  27  N.  E.  104;  Mason  v.  McLeod,  57  Kan.  105,  57  A.  S.  R  327, 
41  L.RA.  548,  45  Pac.  76;  Bohon  v.  Brown,  101  Ky.  354,  72  A.  a  R,  420,  38 
L.R.A.  503,  41  a  W.  273;  Herdic  ▼.  Roessler,  109  N.  Y.  127,  16  N.  E.  198;  State 
V.  Cook,  107  Tenn.  499,  62  L.R.A.  174,  64  S.  W.  720,— holding  ttates*  regulation 
of  sale  of  patent  rights  constitutional. 

Cited  in  reference  note  in  57  A.  S.  R.  331,  on  state  laws  respecting  sale  of 
patent  rights. 

Cited  in  notes  in  20  L.R.A.  607,  on  statutory  restrictions  as  to  yalidity  of  note 
given  for  patent  right;  29  L.RJL  787,  on  power  of  state  to  regulate  sales  of 
patent  rights. 

Police  power  of  state. 

Cited  in  Budd  v.  New  York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
45,  12  Sup.  Ct  Rep.  468;  State  ex  reL  Stoeser  v.  Brass,  2  N.  D.  482,  52  N.  W. 
408, — holding  state  law  prescribing  maximum  rates  of  charges  for  elevating  and 
storing  grain  in  public  warehouses,  ralid;  Leep  v.  St.  Louis,  L  M.  &  S.  R.  Co. 

58  Ark.  407,  41  A.  S.  R.  109,  23  LJLA.  264,  25  8.  W.  75,  holding  act  prohibitin*,' 
railroad  corporation  from  withholding  ^nployee's  money  constitutional;  Bowl- 
by  T.  Kline,  28  Ind.  App.  659,  63  N.  E.  723,  holding  law  restricting  negotiabil- 
ity of  loan  association  bonds,  notes  and  mortgages,  within  police  power  of  state; 
McGuire  v.  Chicago,  B.  ft  Q.  R.  Co.  131  Iowa,  340,  108  N.  W.  902,  holding  that 
state  may  exercise  reasonable  control  over  business  of  foreign  corporation,  en- 
gaged in  interstate  commerce,  done  wholly  within  state;  Ratcliff  t.  Wichita 
Union  Stock- Yards  Co.  74  Kan.  1,  118  A.  S.  R.  298,  6  L.ILA.(N.S.)  834,  86 
Pac  150,  10  A.  ft  E.  Ann.  Cas.  1016,  holding  carrying  on  of  stockyards  at  com- 
mercial center,  business  affected  with  public  interest  and  subject  to  public  regu- 
lation and  control  in  respect  to  rates;  Missouri,  K.  ft  T.  R.  Co.  v.  Nelson,  39 
Tex.  Civ.  App.  269,  87  S.  W.  706,  holding  fellow-servant  statute  making  rail- 
way companies  liable  in  damages  for  negligence  of  servant  affecting  another 
servant,  constitutionaL 

Cited  in  notes  in  25  A.  S.  R.  888,  on  14th  Amendment  in  relation  to  rules  and 
restrictions  to  prevent  fraud;  5  JjJSLA.  560,  on  police  regulations  as  regulations 
of  oonuneros. 

Distinguished  in  Cotting  v.  Kansas  City  Stock-Yards  Co.  183  U.  8.  79,  46 
L.  ed.  92,  22  Sup.  Ct.  Rep.  30,  holding  that  state's  regulation  of  charges  for 
services  rendered  by  stock-yard  company  must  be  reasonable  and  operate  uni- 
formly upon  all  companies  so  engaged. 

59  AM.  REP.  698,  JOHNSON  v.  WUiKINSON,  1S9  MASS.  3,  99  N.  B. 

•  9. 
What  oonstitntes  license. 

Cited  in  Oxford  ▼.  Leathe,  165  Mass.  254,  43  N.  E.  92,  holding  that  written 
agreement  whereby  one  leases  building  to  another  for  four  nights  for  entertain- 
ment purposes,  former  to  light  building  and  have  control  of  box  office  until  cer- 
tain sum  realized  is  license;  De  Montague  v.  Bacharach,  181  Mass.  256,  63  N.  E. 
435,  holding  agreement  by  which  one  is  allowed  to  conduct  rontaurant  in  connec- 
tion with  bar  room  of  another,  license  and  not  a  lens?:  Ilorney  v.  Nixon.  213 
Pa.  20,  110  A.  S.  R,  520,  1  L.R.A.(N.S.)  1184,  61  Atl.  1088,  5  A.  ft  E.  Ann.  Cas. 
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349,  holding  theater  ticket  mere  license  for  revocation  of  which  before  holder  has 
taken  his  seat,  only  remedy  is  in  assumpsit  for  breach  of  contract. 

Cited  in  reference  note  in  1  A.  S.  R.  623,  on  inapplicability  of  statute  of  frauds 
to  oral  agreement  to  let  public  hall  for  specified  number  of  days  at  specified 
price  per  day. 
Part  performance  as  acceptance  of  offer. 

Cited  in  Bufi^gton  v.  McNally,  192  Mass.  198,  78  N.  £.  309,  holding  agreement 
to  hire  hall  on  Saturday  night  of  each  week  during  certain  season  binding  on 
both  parties  for  whole  season  when  performed  by  both  parties  during  part  of 


52  AM.  REP.  700,  DODD  v.  WITT,  189  MASS.  63,  29  N.  E.  475. 
Presumption  that  grant  conveys  to  center  of  road  or  brook. 

Cited  in  Haight  t.  Hamor,  83  Me.  453,  22  Atl.  369,  holding  that  presumption 
that  centre  of  brook  constitutes  boundary  does  not  apply  when  there  is  clear  in- 
tention in  deed  to  make  side  of  brook  monument;  Chadwick  y.  Davis,  143  Mass. 
7,  8  N.  E.  601,  holding  that  deed  describing  boundary  line  of  land  as  "beginning 
at  stake  and  stones  on  county  road"  does  not  pass  title  to  center  of  road  if 
stakes  and  stones  were  on  side  line  of  road;  McKenzie  y.  Gleason,  184  Mass. 
452,  100  A.  S.  R.  566,  69  N.  E.  1076,  holding  boundary  in  deed  by  nearer  side 
line  of  road  over  land  of  grantor  excludes  road ;  Kendall  v.  Green,  67  N.  H.  567, 
42  Atl.  178.  holding  that  measurement  of  land  described  in  deed  as  beginning  cer- 
tain distance  from  house  must  be  made  from  side  of  house  and  not  from  edge 
of  eaves. 

Sufficiency  of  agreed  bounds  or  monuments. 

Cited  in  Hooten  v.  Comerford,  152  Mass.  591,  23  A.  S.  R.  861,  *>6  N.  E.  407. 
Iiolding  bounds  or  monuments  existing  at  date  of  deed  and  orally  agreed  upon 
by  parties  as  showing  lines  conveyed,  sufi^cient  to  fix  true  boundaries;  Beckman 
V.  Davidson,  162  Mass.  347,  38  N.  E.  976,  holding  that  slight  variation  from 
mathematical  accuracy  in  fixing  position  of  ancient  fence  erected  by  agreement 
as  and  for  monument  contemplated  by  deed  will  not  affect  its  conclusiveness  as 
boundary;  Parks  v.  Baker,  81  Kan.  351,  105  Pac.  439,  holding  that  parol  evi- 
dence of  physical  location  of  boundary  is  admissible  where  description  in  deed 
is  doubtful  and  ambiguous. 

52  AM.  REP.   702,  HAWKS  v.  LOCKE,   139  MASS.  205,    1  N.  E.  543. 
Kffoct  of  peril  and  excitement  on  negligence  and  contributory   negli- 
gence. 

Cited  in  Pierce  v.  Cunard  S.  S.  Co.  153  Mass.  87,  26  N.  E.  415,  holding  tliat 
danger  to  master's  property  and  to  lives  of  passengers  does  not  free  steamship 
officer  from  responsibility  to  servant  for  all  conduct  otherwise  wrongful  to- 
wards him,  even  though  it  tended  to  make  master  safe;  Gannon  v.  New  York, 
N.  H.  &  H.  R.  Co.  173  Mass.  40,  43  L.R.A.  833,  52  N.  E.  1075,  holding  conduct 
of  one  injured  in  railroad  accident  judged  with  reference  to  stress  of  appear- 
ances at  time;  Griswold  v.  Boston  &  M.  R.  Co.  183  Mass.  434,  67  N.  E.  354, 
holding  conduct  of  employees  of  railroad  company  towards  trespasser  injured 
by  train  judged  with  reference  to  excitement  of  moment. 

Negligence  In  care  of  animals  rightfnlly  detained  as  element  of  dam- 
ages. 

Cited  in  Crossan  v.  New  York  &  N.  E.  R,  Co.  149  Mass.  196,  14  A.  S.  R.  408, 
Am.  Rep.  Vol.  XIX.— 81. 
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3  L.R.A.  7M,  21  N.  E.  367,  holding  that  negligence  in  care  of  horses  rightfully 
detained  by  railroad  cannot  be  relied  upon  as  aggravation  of  wrongful  refusal  to 
deliver. 

lilability  for  natural  consequence  of  trespass. 

Cited  in  Bellino  v.  Columbua  C<m8tr.  Co.  188  Mass.  430,  74  N.  £.  684,  holding 
possibility  that  laborers  in  using  stove,  put  in  building  without  owner's  consent, 
might  negligently  set  fire  to  building  too  remote  to  render  master  liable  for  it 
as  consequence  of  trespass. 
Entry  npon  premises  of  anotber  ms  a  trespass. 

Cited  in  Riley  t.  Harris,  177  Mass.  163,  58  N.  E.  584,  holding  entry  upon  an- 
other's premises  by  private  way  to  approach  house  for  social  purpose  not  tres- 
pass. 
PresompUon  that  thing  Is  done  at  time  it  ought  to  have  been  done. 

Cited  in  Bush  v.  Boutelle,  156  Mass.  167,  32  A.  S.  R.  442,  30  N.  E.  607;  HiU 
v.  Marston,  178  Mass.  285,  50  N.  £.  766,— on  principle  that  thing  is  considered 
done  at  time  when  it  ought  to  have  been  done. 

Warranty  of  safety  of  horse  hired  from  livery. 

Cited  in  Copeland  v.  Draper,  157  Mass.  558,  34  A.  S.  R.  314,  19  L.RJL  283, 
32  N.  E.  944,  holding  that  one  who  lets  horse  does  not  warrant  that  it  is  free 
from  unknown  defects,  which  oould  not  have  been  discovered  by  due  care. 

52   AM.  RBP.    705,   MfiRRILIi  v.   fiASTERN  B.   CO.    139   MASS.    238, 
1  N.  E.  648. 

When  relation  of  passenger  begins. 

Cited  in  Southern  R.  Co.  v.  Johnson,  144  Ala.  361,  113  A.  S.  R.  48,  39  So. 
376,  holding  one  who  attempts  to  board  moving  train  after  notifying  conductor 
that  he  intended  to  travel  thereon,  not  a  passenger;  Hildebrand  v.  Kinney,  172 
Ind.  447,  87  N.  E.  832,  19  A.  k  £.  Ann.  Cas.  788,  holding  that  funeral  and  burial 
ejcpenses  of  decedent  are  not  debts  of  estate,  but  are  charges  imposed  by  law, 
and  collection  is  governed  by  equitable  principles;  De  Wire  v.  Boston  &  M.  R. 
Co.  148  Mass.  343,  2  L.RA.  166,  19  N.  E.  523,  holding  one  who  had  reached  in 
safety  the  inside  of  passenger  car,  a  passenger;  Webster  v.  Fitchburg  R.  Co.  161 
Mass.  298,  24  L.KA.  521,  37  N.  £.  165,  holding  person  running  from  direction 
of  street  across  premises  of  railroad  corporation  outside  of  station  and  across 
track  on  which  is  approaching  train,  with  apparent  view  of  taking  another  train, 
not  a  passenger;  Jones  v.  Boston  ft  M.  R.  Co.  163  Mass.  245,  39  N.  E.  1019, 
holding  one  with  ticket,  endeavoring  without  knowledge  of  trainmen  to  board 
train  at  place  not  customary  to  receive  passengers,  not  a  passenger;  Sullivan  v. 
Boston  Elev.  R.  Co.  199  Mass.  73,  21  L.R.A.(N.S.)  36,  84  N.  E.  844,  holding  one 
who  persists  in  attempt  to  enter  empty  car  on  its  way  to  barns,  understanding 
that  conductor  refuses  to  receive  him  as  passenger,  not  a  passenger;  Lodcwood 
V.  Boston  Elev.  R.  Co.  200  Mass.  537,  22  L.R.A.(N.S.)  488,  86  N.  E.  934,  hold- 
ing that  mere  fact  that  one  boarded  open  electric  car  while  it  was  moving  slow- 
ly between  two  regular  stopping  places,  will  not  preclude  recovery  for  injury 
caused  by  company's  negligence  if  he  was  accepted  as  passenger;  Radley  v.  Colum- 
bia R.  Co.  44  Or.  332,  75  Pac.  212,  1  A.  ft  E.  Ann.  Cas.  447,  holding  that  rela- 
tion of  passenger  and  carrier  can  only  begin  when  passenger  puts  himself  in 
charge  of  carrier  for  purpose  of  being  transported  on  train ;  Du  Rose  v.  Atlantic 
Coast  Line  R.  Co.  81  S.  C.  271,  62  S.  E.  255,  holding  that  person  who  purchases 
ticket  is  only  entitled  to  care  due  passenger  while  waiting  for  train,  when  he 
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remains  in  place  provided  for  accommodation  of  passengers;  Missouri,  K.  &  T. 
K.  Co.  V.  Williams,  91  Tex.  255,  42  S.  W.  855,  holding  that  one  who  buys  ticket 
should  enter  upon  that  part  of  train  provided  for  conveyance  of  passenger,  in 
order  to  raise  implied  contract  for  his  transportation  which  would  constitute 
him  a  passenger;  Files  v.  Boston  &  A.  R.  Co.  149  Mass.  204,  14  A.  S.  R.  411,  21 
N.  E.  311,  holding  that  conductor  of  freight  train  had  no  authority  to  permit  per- 
sons to  ride  on  locomotive  engine  thereof. 

Cited  in  notes  in  61  A.  S.  R.  82,  on  relation  of  passenger  of  persons  boarding 
train;  61  A.  S.  R.  91,  on  place  of  riding  as  determining  relation  of  passenger; 
21  L.R.A.  357,  on  injuries  to  persons  boarding  a  moving  train;  24  L.R.A.  523, 
as  to  when  person  who  has  started  for  a  train  becomes  a  passenger. 
What  constitntes  negligence  of  railroad  company. 

Cited  in  Dacey  v.  Boston  &  M.  R.  Co.  191  Mass.  44,  77  N.  E.  623,  holding 
backing  down  of  train  at  rate  of  six  miles  pet  hour  on  clear  track  not  negli- 
gence. 

52    AM.    REP.    708,    SWEENEY   t.    MULDOON,    139    MASS.    804,    hi 

N.  E.    720. 
liiability  of  execntor  or  administrator  for  funeral  expenses. 

Cited  in  Phillips  v.  Phillips,  87  Me.  324,  32  Atl.  963,  holding  that  law  pledges 
credit  of  estate  for  payment  of  reasonable  burial  expenses  incurred  before  ad- 
ministrator appointed;  Fogg  v.  Holbrook,  88  Me.  169,  33  L.R.A.  660,  33  Atl.  792, 
holding  that  law  implies  promise  upon  part  of  executor  or  administrator  to  pay 
funeral  and  burial  expenses  out  of  estate,  so  far  as  he  has  assets;  Constantinides 
T.  Walsh,  146  Mass.  281,  4  A.  S.  R.  311,  15  N.  E.  631,  holding  that  husband,  pay- 
ing funeral  expenses  of  wife,  may  recover  them  of  her  executor;  Dudley  v.  San- 
born, 359  Mass.  185,  34  N.  E.  181,  holding  fact  that  expenditure  of  administratix 
for  monument  is  not  within  terms  of  decree  not  conclusive  against  it;  Petten- 
gill  v.  Abbott,  167  Mass.  307,  45  N.  E.  748,  holding  that  administrator  cannot 
recover  from  widow  expenditure  of  intestate's  money  for  burial  lot;  Durkin  v. 
Langley,  167  Mass.  577,  46  N.  E.  119,  doubting  whether  promise  to  pay  for  suit- 
able monument  ever  would  be  implied  by  law;  Rice  v.  New  York  C.  &  H.  R.  R. 
Co.  195  Mass.  507,  81  N.  E.  285,  holding  presumption  that  funeral  expenses  arc 
incurred  oti  credit  of  estate  oi  deceased. 

Cited  in  note  in  33  L.R.A.  662,  on  ultimate  liability  of  decedent's  estate  for 
funeral  expenses  by  one  not  executor  nor  administrator  without  approval   or 
ratification  by  him. 
What  constitntes  necessary  funeral  expenses. 

Cited  in  O'Reilly  v.  Kelly,  22  R.  I.  151,  84  A.  S.  R.  833,  60  L.R.A.  483,  46 
Atl.  681,  holding  charge  for  flowers  necessary  funeral  expense. 

Cited  in  reference  note  in  44  A.  S.  R.  671,  on  tombstones  as  part  of  funeral  ex- 
penses. 

52  AM.  REP.   710,  INNERARITY  t.   MERCHANTS'  NAT.  BANK,    13» 
MASS.  332,   1  N.  E.  289. 

When  knowledge  of  agent  imputed  to  principal. 

Cited  in  Wilson  v.  Pauly,  18  C.  C.  A.  476,  37  U.  S.  App.  642,  72  Fed.  120, 
holding  knowledge  of  agent  imputable  to  bank  where  former  had  no  private  in- 
terest in  transaction;  Niblack  v.  Cosier,  74  Fed.  1000,  holding  knowledge  of  cash- 
ier imputable  to  bank;  National  Bank  v.  Munger,  36  C.  C.  A.  659,  95  Fed.  87, 
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holding  bank  chargeable  with  knowledge  of  agent;  Yeiser  v.  United  States  Board 
4  Paper  Co.  52  L.R.A.  724,  46  C.  C.  A.  667,  107  Fed.  340,  holding  knowledge  of 
pretended  agent  not  imputable  to  apparent  principal  who  is  in  no  condition  to 
learn  facts;  Curtice  v.  Crawford  County  Bank,  66  C.  C.  A.  174,  118  Fed.  300, 
holding  notice  to  president  of  bank  imputed  to  bank;  Shideler  v.  Fisher,  13  Colo. 
App.  106,  67  Pac.  864,  holding  knowledge  of  attorney  as  to  illegality  of  mort- 
gage made  to  secure  his  client's  claims,  imputable  to  clients;  Britt  v.  Gordon, 
132  Iowa,  431,  108  N.  W.  319,  11  A.  ft  E.  Ann.  Cas.  407,  holding  that  attorney 
in  fact  cannot  ratify  his  own  unauthorized  acts;  Miller  v.  Scottish  Union  ft  N. 
Ins.  Co.  101  Mich.  49,  45  A.  S.  R.  389,  59  N.  W.  439,  holding  agent's  noUce  of 
facts  acquired  while  acting  within  scope  of  his  authority  imputed  to  principal; 
Cook  V.  American  Tubing  ft  Webbing  Co.  28  R.  I.  41,  9  L.R.A.(N.S.)  193,  65 
Atl.  641,  holding  corporation  responsible  for  knowledge  possessed  by  its  officers; 
Melms  V.  Pabst,  93  Wis.  163,  67  A.  S.  R.  899,  66  N.  W.  518,  holding  attorney's 
knowledge  acquired  in  previous  transaction  not  imputable  to  subsequent  clients, 
where  it  would  be  breach  of  professional  confidence  to  communicate  it  to  them. 

Cited  in  reference  notes  in  16  A.  S.  R.  192,  on  knowledge  of  agent  as  knowl- 
edge of  principal ;  34  A.  S.  R.  706,  on  efTect  of  notice  to  directors  to  bind  corpo- 
ration; 35  A.  S.  R.  774,  on  notice  to  officer  as  notice  to  corporation. 

Cited  in  notes  in  10  L.R.A.  706,  on  exception  to  rule  as  to  imputation  of 
agent's  knowledge  to  principal;  2  L.R.A.(N.S.)  994,  on  how  far  corporation  is 
charged  with  knowledge  of  managing  oflScers  engaged  in  illegal  act;  21  E.  R.  C. 
845,  on  imputing  agent's  knowledge  to  principal  so  that  principal  will  not  be 
bona  fide  purchaser. 

—  Effect  of  probability  that  agent  would  withhold  knowledge  generally. 
Cited  in  Hatch  v.  Ferguson,  14  C.  C.  A.  41,  29  U.  S.  App.  540,  66  Fed.  668: 

Bank  of  Overton  v.  Thompson,  56  C.  C.  A.  554,  118  Fed.  798;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  42  L.  ed.  977,  18  Sup.  Ct  Rep.  652,— holding  prin- 
cipal not  chargeable  with  notice  of  his  agent  or  attorney  where  nls  conneetion 
with  transaction  is  such  as  to  raise  presumption  that  he  would  not  communicate 
fact  in  controversy. 

—  Effect  of  adverse  interest  of  agent. 

Cited  in  Thomson-Houston  Electric  Co.  v.  Capitol  Electric  Co.  12  C.  C.  A.  043. 
22  U.  8.  App.  669,  05  Fed.  341,  holding  knowledge  of  agent  not  imputable  to 
principal  where  he  is  engaged  in  attempt  to  deceive  and  defraud  her  for  his  own 
advantage;  Whittle  v.  Vanderbilt  Min.  ft  Mill.  Co.  28  C.  C.  A.  276,  55  U.  S. 
App.  242,  83  Fed.  48,  holding  knowledge  of  agent  of  corporation  dealing  with 
it  for  his  own  interest  not  imputable  to  it;  Danvers  Sav.  Bank  t.  National 
Surety  Co.  92  C.  C.  A.  423,  166  Fed.  671,  to  point  that  knowledge  of  officer  of 
bank  is  not  imputable  to  bank  where  officer  was  interested  adversely  to  bank  in 
transaction;  National  Bank  v.  Feeney,  9  S.  D.  650,  46  L.R.A.  732,  70  N.  W.  874. 
holding  knowledge  of  officer  of  bank  not  imputable  to  bank  when  he  is  dealing 
with  it  in  his  individual  interest;  Bowditch  v.  New  England  Mut.  L.  Ins.  Co. 
141  Mass.  292,  55  A.  R.  474,  4  N.  E.  798,  holding  knowledge  of  agent  not  imput- 
able to  principal  where  former  makes  loan  to  himself  and  fraudulently  pledges 
negotiable  bonds  of  innocent  third  parties:  First  Nat.  Bank  v.  Babbidge,  IGO 
Mass.  663,  36  N.  £.  462,  holding  bank  not  chargeable  with  knowledge  of  presi- 
dent who  is  engaged  in  obtaining  from  it  discount  of  note  for  liis  own  benefit: 
Indian  Head  Nat.  Bank  v.  Clark,  166  Mass.  27.  43  N.  E.  912,  holding  that  casli- 
ier's  intention  to  embezzle  proceed*  of  promissory  note  when  it  should  he  dis- 
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counted  by  him  at  bank  cannot  be  imputed  to  bank;  Beacon  Trust  Co.  v.  Souther, 
183  Mass.  413,  67  N.  £.  345,  holding  knowledge  of  president  and  treasurer  im- 
puted to  corporation  where  their  action  in  transaction  not  adverse  to  it; 
Foote  V.  Cotting,  195  Mass.  66,  16  L.R.A.(N.S.)  693,  80  N.  E.  600,  holding  knowl- 
edge of  agent  of  defalcation  not  imputable  to  principal;  Merchants'  Nat.  Bank 
V.  Lovitt,  114  Mo.  519,  35  A.  S.  R.  770,  21  S.  W.  825,  holding  bank  not  charge- 
able with  uncommunicated  knowledge  of  facts  adverse  to  it  by  oflicer  dealing  with 
it  in  his  individual  capacity;  Hickman  v.  Green,  123  Mo.  166,  29  L.R.A.  30, 
27  S.  W.  440,  holding  knowledge  of  agent  not  imputable  to  principal  where  for- 
mer is  in  collusion  with  third  person  to  defraud  principal;  Stanford  v.  Coram, 
26  Mont.  286,  67  Pac.  1006,  holding  knowledge  of  cashier  not  imputed  to  bank 
where  cashier  was  acting  antagonistic  to  principal;  Keyser  v.  Hinkle,  127  Mo. 
App.  62,  106  S.  W.  98,  holding  that  employment  of  agent  to  lend  money  does 
not  carry  with  it  authority  to  lend  money  to  himself ;  Bank  of  Ije  Roy  v.  Purdy, 
100  App.  Div.  64,  91  N.  Y.  Supp.  310,  holding  knowledge  acquired  by  bank  of- 
'  ficial  while  engaged  in  act  in  his  individual  capacity  and  adverse  to  bank  not 
binding  on  bank;  Henry  v.  Allen,  361  N.  Y.  1,  36  L.R.A.  658,  46  N.  E.  365  (re- 
versing 77  Hun,  49,  28  N.  Y.  Supp.  242),  holding  principal  not  chargeable  by 
implication  with  knowledge  acquired  by  agent  when  engaged  in  scheme  to  de- 
fraud principal;  Benedict  v.  Arnoux,  164  N.  Y.  716,  49  N.  E.  326,  holding  agent's 
knowledge  not  imputable  to  principal  when  agent  forms  purpose  of  dealing  with 
principal's  property  for  his  own  benefit;  Scripture  v.  Scottish-American  Mortg. 
Co.  20  Tex.  Civ.  App.  163,  49  S.  W.  644,  holding  knowledge  of  agent  not  imput- 
able to  principal  where  he  makes  loan  coUusively  against  instructions  of  princi- 
pal; First  Nat.  Bank  v.  Foote,  12  ITtab,  167,  42  Pac.  206,  holding  knowledge  of 
cashier  not  imputed  to  bank  where  his  individual  interest  in  transaction  is  ad- 
verse to  bank. 

Cited  in  note  in  24  A.  S.  R.  232,  on  notice  to  agent  acting  adversely  to  prin- 
cipal as  notice  to  latter. 
—  Knowledge  of  fraud  oomniitted  by  agent  on  his  own   account. 

Cited  in  School  Dist.  v.  De  Weese,  100  Fed.  706,  holding  bank  not  chargeable 
with  notice  of  misappropriation  of  money  by  its  cashier  acting  as  agent  of  third 
party,  in  his  individual  capacity;  Allen  v.  South  Boston  R.  Co.  160  Mass.  200, 
16  A.  S.  R.  186,  6  L.R.A.  716,  22  N.  E.  917,  holding  knowledge  of  agent  not  im- 
putable  to  principal  where  former  conunits  independent  fraud  on  his  own  ac- 
count; Corcoran  v.  Snow  Cattle  Co.  161  Mass.  74,  23  N.  E.  727,  holding  bank 
not  chargeable  with  president's  knowledge  when  he  is  acting  in  his  own  interest 
and  not  in  that  of  bank;  Johnston  v.  Shortridge,  93  Mo.  227,  6  S.  W.  64,  hold- 
ing knowledge  of  officers  of  corporation  as  to  title  to  land,  acquired  while  act- 
ing for  themselves,  in  making  conveyance  to  corporation,  not  imputed  to  latter; 
Jones  V.  First  Nat.  Bank,  3  Neb.  (Unof.)  73,  90  N.  W.  912,  holding  bank  not 
chargeable  with  notice  of  fraudulent  act  of  employee,  outside  of  scope  of  his  em- 
ployment and  in  furtherance  of  his  personal  designs;  State  Bank  v.  Forsyth, 
41  Mont.  249,  28  L.R.A.(N.S.)  601,  108  Pac.  914;  Commercial  Bank  v.  Bur- 
gwyn,  110  N.  C.  267,  17  LJI.A.  326,  14  S.  E.  623,— holding  knowledge  of  officer 
in  respect  to  transaction  in  his  own  behalf  not  imputed  to  bank;  Knobelock  v. 
Germania  Sav.  Bank,  50  S.  C.  269,  27  S.  E.  962,  holding  knowledge  of  agent  not 
imputed  to  bank  where  he  engages  in  fraud  for  his  own  benefit;  Re  Plank! nton 
Bank,  87  Wis.  378,  68  N.  W.  794,  holding  bank  not  chargeable  with  knowledge 
of  ownership  of  trust  fundi  deposited  by  president  to  his  private  account;  Ken- 
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neth  Invest.  Co.  t.  National  Bank,  96  Mo.  App.  125,  70  S.  W.  173,  holding 
knowledge  of  bookkeeper  not  imputed  to  bank  where  its  communication  would 
necessarily  prevent  his  consummation  of  fraudulent  scheme. 

Cited  in  note  in  29  L.R.A.(N.S.)  559,  on  imputation  of  knowledge  of  personal- 
ly interested  officers  to  bank. 
—  Wbere  agent  acta  for  tN>tli  parties. 

Cited  in  SUte  Sav.  Bank  v.  Montgomery,  126  Mich.  327,  85  N.  W.  879;  Peo- 
ple's Sav.  Bank  v.  Hine,  131  Mich.  181,  91  N.  W.  130,— holding  cashier's  knowl- 
(Hige  of  facts  invalidating  note  in  hands  of  corporation  not  imputed  to  bank  dis- 
counting same  where  cashier  is  officer  of  corporation;  Smith  ▼.  FarreU,  66  Mo. 
App.  8,  holding  knowledge  of  dual  agent,  known  to  each  principal  to  be  such, 
imputed  to  each  principal  so  far  as  it  affects  either;  Gunster  v.  Scranton  Il- 
luminating Heat  4  Power  Co.  181  Pa.  327,  59  A.  S.  R.  650,  37  Atl.  550,  holding 
knowledge  of  agent  representing  two  principals  not  imputable  to  one  he  intend- 
ed to  cheat;  Lyndon  Mill  Co.  v.  Lyndon  Literary  k  Biblical  Inst  63  Vt.  581, 
25  A.  S.  R.  783,  22  Atl.  575,  holding  knowledge  of  president  of  corporation  or- 
dering materials  not  imputable  to  corporation  when  he  is  also  officer  in  corpora- 
tion furnishing  them;  Martin  y.  South  Salem  Land  Co.  94  Va.  28,  26  S.  £.  591, 
holding  knowledge  of  common  director  of  two  companies  having  dealings  with 
each  other  not  attributed  to  either  in  transaction  in  which  he  did  not  represent 
it. 

Distinguished  in  Atlantic  Cotton  Mills  t.  Indian  Orchard  Mills,  147  Mass.  268, 
9  A.  S.  R.  698,  17  N.  K  496,  holding  corporation  using  money  obtained  by  trea- 
surer from  another  corporation,  of  which  he  is  also  treasurer,  to  make  good  his 
deficit  affected  with  hii  knowledge. 
When  party  bound  to  Inquire  Into  agent's  authority. 

Cited  in  Louisville  Drust  Co.  v.  Louisville,  N.  A.  ft  C.  R.  Co.  22  C.  C.  A.  378, 
43  U.  8.  App.  550,  75  Fed.  433,  holding  that  bank  whose  officer  acted  for  it  in 
making  loan  after  learning  that  stockholders  of  company  guarantying  loan  had 
repudiated  is  chargeable  with  notice;  Leigh  v.  American  Brake  Beam  Co.  205 
IIL  147,  68  N.  E.  713  (affirming  107  IlL  App.  444),  holding  party  deaUng  witli 
officer  of  corporation  knowing  that  he  assumes  to  act  for  it  in  matter  wherein 
his  interests  and  tho^e  of  corporation  are  adverse,  bound  to  inquire  into  his  au- 
thority; Murdock  Parlor  Grate  Co.  v.  Com.  152  Mass.  28,  8  LJLA.  399,  24  N.  E. 
854,  holding  pledgee  of  goods  from  consignee,  who  at  latter's  request  pays  drafts 
drawn  for  advances  on  same,  with  knowledge  that  consignee  was  not  authorised 
to  pledge  goods  for  any  loans  beyond  amount  of  advances,  liable. 

51    AM.    REP.    715,   BISHOP   T.    WBBKR,    1X9    MASS.    411,    1    N.    E. 
154. 

lilability  of  manufacturer  or  seller  of  dangerous  article. 

Cited  in  Gibson  v.  Torbert,  115  Iowa,  163,  91  A.  S.  R.  147,  56  L.R.A.  98.  88 
N.  W.  443,  to  the  point  that  failure  of  person  to  perform  legal  duty  owing  to 
another  makes  him  liable  for  damages  proximately  resulting  from  failure;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.  27  L.RJL  583,  11  C.  a  A.  263,  24  U.  a  App. 
7,  63  Fed.  400,  to  point  that  one  using  dangerous  agency  must  respond  to  in- 
juries thereby  occasioned  not  caused  by  extraordinary  natural  occurr^ices  or  by 
interposition  of  strangers;  Schubert  v.  J.  R.  Clark  Co.  49  Minn.  331,  32  A.  S.  R. 
559,  15  LJt.A.  818,  51  N.  W.  1103,  holding  manufacturer  of  harmless  article 
which  is  no  negligently  made  as  to  render  it  dangerous  liable  to  third  persona 
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into  whose  hands  it  comes  for  use;  Ward  v.  Pullman  Car  Corp.  131  Ky.  142, 
25  L.R.A.(X.S.)  343,  114  S.  W.  754,  holding  that  car  inspectors  and  railroad 
.  may  be  joined  in  action  by  brakeman  for  injuries  resulting  from  negligent  in- 
spection ;  I>ebourdais  v.  Vitrified  Wheel  Co.  194  Mass.  341,  80  N.  E.  482,  holding 
manufactuier  of  defective  emery  wheel  not  liable  for  injuries  to  employee  of 
vendee  caused  by  its  bursting,  in  absence  of  evidence  that  he  knew  of  defect  when 
he  sold  it;  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo.  App.  47,  89  S.  W.  330, 
liolding  contractor  liable  to  third  parties,  after  acceptance  of  bridge,  for  dam- 
ages resulting  from  his  gross  but  concealed  negligence;  Leas  v.  Continental  Fruit 
Exp.  45  Tex.  Civ.  App.  162,  99  S.  W.  859,  holding  car  manufacturing  concern 
liable  to  employes  of  railway  for  injuries  resulting  from  defective  original  con- 
struction. 

Cited  in  notes  in  111  A.  S.  R.  706,  on  distinction  between  manufacturer's  con- 
tractual dvtj  and  duty  arising  outside  of  contractual  relations;  1  L.R.A.(N.S.) 
1179,  on  liability  of  manufacturer  to  person  injured  by  articles  dangerous  to 
life  in  abhence  of  any  privity  of  contract;  19  L.R.A. (N.S.)  924,  on  liability  of 
manufacturer,  packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  injury 
from  defe'rts  in  article  sold. 

—  Of  machine. 

Cited  in  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.R.A.  303,  57  C.  C.  A. 
237,  120  Fed.  865,  holding  manufacturer  or  vendor  of  machine  known  by  them 
to  be  inuninently  dangerous  to  human  life  liable  to  anyone  who  sustains  in- 
jury from  its  dangerous  condition;  Heindirk  v.  Louisville  Elevator  Co.  122  Ry. 
675,  5  L.R.A.(N.S.)  1103,  92  S.  W.  608,  holding  manufacturer  of  machine  not 
imminently  dangerous  not  liable  for  injuries  to  employe  of  vendor  because  of  de- 
fects therein;  McCaffrey  v.  Mosseberg  &  G.  Mfg.  Co.  23  R.  I.  381,  91  A.  S.  R. 
637,  55  L.R.A.  822,  50  Atl.  651,  holding  that  negligence  action  cannot  be  main- 
tained by  third  party  against  builder  of  machinery  where  it  is  not  imminently 
dangerous. 

—  Of  explosive. 

Cited  in  Smith  v.  Clarke  Hardware  Co.  100  Ga.  163,  39  L.R.A.  607,  28  S.  E. 
73,  holding  that  dealer  in  cartridges  owes  to  purchaser  duty  of  exercising  ordi- 
nary care  in  matter  of  selecting  and  selling  to  him  kind  of  cartridges  asked  for; 
Weiser  v.  Holzman,  33  Wash.  87,  99  A.  S.  R.  932,  73  Pac.  797,  holding  one  who 
knowingly  delivers  dangerous  explosive  without  giving  notice  to  purchaser  of  its 
intrinsic  danger,  liable  to  any  person  who  is,  without  fault,  injured  thereby. 

—  Of  article  of  food. 

ated  in  McClaren  v.  United  Shoe  Machinery  Co.  92  C.  C.  A.  384,  166  Fed. 
712,  to  point  person  serving  injurious  article  of  food  in  public  place  is  liable 
to  person  injured  thereby;  Salmon  v.  Libby,  114  111.  App.  268,  holding  vendor  of 
mince  meat  not  liable  to  one  not  in  privity  of  contract  for  injuries  from  its  use; 
Craft  V.  Parker,  W.  &  Co.  96  Mich.  246,  21  L.R.A.  139,  66  N.  W.  812,  holding 
•dealer  who  sells  food  for  consumption  that  is  dangerous  liable  for  consequences 
if  he  knew,  or  could  have  known  by  proper  care,  of  its  dangerous  condition; 
Tomlinson  v.  Armour  &  Co.  76  N.  J.  L.  748,  19  L.R.A.(N.S.)  923,  70  Atl.  314, 
holding  that  manufacturer  of  canned  goods  is  under  duty  to  him  who  in  ordi- 
nary course  of  trade,  becomes  ultimate  consumer  to  exercise  care  in  preventing 
food  from  being  tainted  with  poison. 

Cited  in  reference  note  in  64  A.  S.  R.  486,  on  negligence  in  sale  of  impure 
iood. 


Digitized 


by  Google 


52  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1288 

Cited  in  notes  in  100  A.  S.  R.  198,  on  liability  in  absence  of  privity  for  injury 
by  unwholesome  food;  111  A.  S.  R.  715,  on  liability  of  manufacturer  of  articles 
of  food  to  third  person;  21  L1.R.A.  140,  on  liability  of  vendor  for  sale  of  unwhok-  - 
some  provisions  to  consumer. 

—  Of  article  of  drink. 

Cited  in  O'NeiU  v.  James,  138  Mich.  567,  110  A.  S.  R.  321,  68  L.R.A.  342,  101 
N.  W.  828,  5  A.  ft  E.  Ann.  Cas.  177,  holding  knowledge  of  danger  necessary  to 
make  manufacturer  of  champagne  cider  liable  to  bartender  injured  by  explosion 
of  overcharged  bottle. 

—  Of  drags. 

Cited  in  Farrell  v.  Manhattan  Market  Co.  198  Mass.  271,  126  A.  S.  R.  436, 
15  L.R.A.(N.S.)  884,  84  N.  E.  481,  holding  rule  that  apothecary  is  liable  who 
sells  poison  labeled  as  harmless  drug  does  not  apply  to  sales  of  food  which  may 
become  poiranous;  Peters  v.  Johnson,  50  W.  Va.  644,  88  A.  S.  R.  909,  57  L.RJL 
428,  41  S.  £.  190,  holding  merchant  liable  to  third  person  for  damages  resulting 
from  sale  of  harmful  poisonous  drug  for  harmless  medicine  by  mistake. 

—  Of  toilet  soap. 

Distinguished  in  Hasbrouck  v.  Armour  ft  Co.  139  Wis.  357,  23  L.R.A.(N.6.> 
876,  121  N.  W.  157,  holding  manufacturer  of  toilet  soap  not  liable  to  consumer 
for  injury  resulting  from  presence  of  needle  negligently  permitted  to  be  embedded 
in  cake  of  such  soap. 

59  AM.  REP.   716,  CAVANAGH  t.  BOSTON,   1S9  BIASS.  496,   1  N.   E. 

894. 
Liability  of  manlcipality  for  unauthorlxed  acts. 

Cited  in  Wilson  v.  Mitchell,  17  S.  D.  515,  106  A.  S.  R.  784,  65  L.RJL  158,  97 
N.  W.  741,  holding  that  owner  of  artesian  well  could  not  waive  tort  and  recover 
of  city  reasonable  value  of  water  appropriated  by  its  officers  in  connecting  weR 
with  its  water  mains;  Pinkerton  v.  Randolph,  200  Mass.  24,  85  N.  E.  892,  holding^ 
that  town  is  not  liable  for  trespass  by  selectmen  in  laying  out  street  on  private 
land  which  town  had  undertaken  to  lay  out  by  vote  which  was  illegal  and  void ; 
Durgin  v.  Minot,  203  Mass.  26,  133  A.  S.  R.  276,  24  L.R.A.(N.S.)  241,  89  N.  E. 
144,  to  point  that  statute  providing  for  abatement  of  nuisances  injurious  to 
health  must  provide  for  compensation  for  land  taken  or  used  but  may  provide 
for  deductions  for  benefits;  Murray  v.  Grass  Lake,  125  Mich.  2,  83  N.  W.  995,. 
holding  municipality  not  liable  for  act  of  misfeasance  which  it  had  no  author- 
ity to  do  under  any  circumstances;  Betham  v.  Philadelphia,  196  Pa.  302,  46  Atl. 
448,  holding  municipality  not  liable  for  improper  or  negligent  flooding  of  lands 
under  exercise  of  its  police  power;  Donable  v.  Harrisonburg,  104  Va.  533,  113 
A.  S.  R,  1056,  2  LJt.A.(N.S.)  910,  52  S.  E.  174,  7  A.  ft  E.  Ann.  Cas.  519,  holding 
municipality  not  liable  for  negligent  performance  of  ultra  vires  act;  Becker  v. 
La  Crosse,  99  Wis.  414,  67  A.  S.  R.  874,  40  L.RJk.  829,  75  N.  W.  84,  holding  mu- 
nicipality not  liable  for  failure  to  perform  ultra  vires  acts,  to  injury  of  others; 
Duncan  v.  Lynchburg,  2  Va.  Dec.  700,  holding  municipal  corporation  not  liable 
for  torts  of  its  agent,  unless  injury  complained  of  be  caused  by,  or  result  from, 
act  done  in  exercise  of  some  express  power. 

Cited  in  reference  note  in  1  A.  S.  R.  316,  on  municipal  liability  for  maintain- 
ing  or  abating  nuisance  which  is  ultra  vires. 

Cited  in  notes  in  80  A.  S.  R.  406,  on  municipal  liability  for  ultra  vires  torta 
of  officers  and  agents;  34  A.  S.  R.  27,  on  municipal  liability  for  torts  not  sane- 
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tioned  by  its  charter;  36  LJI.A.  607,  on  limit  of  municipal  power  to  prevent 
or  abate  nuisance. 

Distinguished  in  Mahon  v.  New  York,  10  Misc.  664,  31  N.  Y.  Supp.  676,  hold- 
ing municipality  liable  for  acts  of  park  commissioners  done  and  torts  committed 
in  line  of  their  duty;  Normile  v.  Ballard,  33  Wash.  369,  74  Pac.  666,  holdings 
city  liable  for  negligence  of  its  city  engineer  in  estimating  amount  of  gravel 
moved  by  contractor,  which  caused  another  contractor  to  pay  sum  largely  in  ex- 
cess of  amount  due  for  such  work. 
Wrong  committed  by  erection  of  dam  upon  anotlier's  land. 

Cited  in  Cavanagh  v.  Durgin,  156  Mass.  466,  31  N.  E.  643,  holding  that  ercc> 
tion  of  dam  and  digging  of  trench  upon  premises  of  another  constitutes  tres- 
pass. 

Cited  in  notes  in  38  L.R.A.  319,  on  municipal  power  over  nuisances  relating 
to  drains  and  drainage;  38  L.R.A.  326,  on  municipal  power  over  nuisances  re- 
lating to  water  and  water  courses. 

52    AM.   REP.    719,    HINCKIiEY  t.    THATCHSR,    189    MASS.    477,    1 
N.  E.   840. 

Validity  of  devises  for  charitable  uses. 

Cited  in  reference  note  in  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests 
to  charitable  uses. 

Cited  in  notes  in  63  A.  S.  R.  266,  on  charitable  trusts  for  religion;  5  L.R.A. 
108,  on  validity  of  gifts  for  religious  purposes;  6  L.R.A.(N.S.)  324,  on  validitv 
of  trust  to  propagate  a  particular  religious  belief  as  a  charity;  14  L.R.A.(N.S.) 
95,  on  enforcement  of  general  bequest  for  education  and  support  of  the  ministry ; 
14  L.R.A.(N.S.)  152,  on  explanation  of  uncertainty  in  bequest  for  charity  or 
religion. 

Admissibility  of  extrinsic  evidence  as  to  testator^s  intention  respecting- 
object  of  gift. 

Cited  in  Jackson  v.  Alsop,  67  Conn.  249,  34  Atl.  1106,  holding  exirinsic  evi- 
dence inadmissible  to  show  different  and  unexpressed  meaning  or  intention  of 
testator  if  language  of  will  not  ambiguous. 

—  To  identify  object  given. 

Cited  in  Gilmer  v.  Stone,  120  U.  6.  686,  30  L.  ed.  734,  7  Sup.  Ct.  Rep.  689, 
holding  latent  ambiguity  in  will  respecting  object  of  residuary  gift  removable 
by  extrinsic  evidence;  Daugherty  v.  Rogers,  119  Ind.  254,  3  L.R.A.  847,  20  N. 
E.  779,  holding  that  court  may  inquire  into  all  material  extrinsic  facts  to  which 
will  refers  when  extrinsic  facts  i^pear,  in  applying  will  to  objects  or  subjects 
therein  referred  to,  which  create  latent  ambiguity. 

—  To  identify  donee. 

Cited  in  Missionary  Soc.  v.  Cadwell,  69  111.  App.  280,  holding  that  misnomer 
in  name  of  legatee  will  not  defect  bequest  if  it  can  be  reasonably  shown  what 
society  was  contemplated  by  testator;  Women's  Union  Missionary  Soc.  v.  Mead, 
131  111.  338,  23  N.  E.  603,  holding  extrinsic  evidence  admissible  to  remove 
mistake  in  name  of  devisee  if  name  in  will  as  applied  to  facts  will  identify 
such  person  or  corporation;  Re  Johnston,  141  Iowa,  109,  119  N.  W.  275,  hold- 
ing that  bequest  for  home  and  foreign  missions  was  not  void  for  uncertainty, 
where  another  provision  of  will  gave  certain  sum  to  particular  Presbyterian 
church;  Stratton  v.  Physio-Medical  College,  149  Mass.  505,  14  A.  S.  R.  442, 
6  L.R.A.  33,  21  N.  £.  874,  as  to  whether  corporation  called  Physio-medical  In- 
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•stituie  could  take  gift  to  Phygio  Medical  College;  Mborft  v.  Moore,  50  N.  J. 
£q.  554,  25  Ail.  403,  holding  extrinsic  evidenoe  admissible  to  remove  mistake 
in  name  of  legatee,  if  description  sufficient  to  enable  court  to  identify  legatee 
by  aid  of  such  evidence;  Tallman  v.  Tallman,  3  Misc.  465,  23  N.  Y.  Supp.  734, 
holding  parol  evidence  admissible  to  identify  legatees  intended  where  legacies 
to  charitable  institutions  failed  to  describe  them  by  their  correct  titles;  Re- 
formed Presby.  Church  v.  McMillan,  31  Wash.  643,  72  Pac.  502,  holding  parol 
evidence  admissible  to  remove  latent  ambiguity  occasioned  by  defective  designa- 
tion of  devisee;  Roas  v.  Kiger,  42  W.  Va.  402,  26  S.  E.  193,  holding  extrinsic 
evidence  admissible  to  show  what  missionary  society  was  intended  by  testatrix, 
where  she  designated  society  by  mistaken  name. 

Cited  in  note  in  50  A.  S.  R.  287,  on  extrinsic  evidence  to  identify  beneficiary 
under  wilL 

52   AM.  REP.   798,   JACKSON  CO.  t.  BOYLSTON  MUT.   INS.   CO.    139 

MASS.   508,   9  N.  E.   109. 
Right  of  tabrosmtlon. 

Cited  in  Foote  v.  Cotting,  195  Mass.  55,  15  LJl.A.(N.S.)  693,  80  N.  E.  600, 
holding  one  whose  money  is  wrongfully  appropriated  by  tenant  in  common  to 
payment  of  taxes  on  common  property  not  entitled  to  subrogation  to  tenant's 
right  to  compel  contribution;  Leavitt  v.  Canadian  P.  R.  Co.  90  Me.  153,  38 
L.R.A.  152,  37  Atl.  886,  holding  that  one  cannot  succeed  to  or  acquire  any  right 
which  party  for  whom  he  is  substituted  did  not  have. 

Cited  in  note  in  99  A.  8.  R.  476,  on  right  to  subrogation. 
Right  of  shipper  to  give  carrier  benefit  of  his  insurance. 

Cited  in  Phopnix  Ins.  Co.  v.  Erie  &  W.  Transp.  Co.  117  U.  S.  312,  29  L.  ed. 
873,  6  Sup.  Ct.  Rep.  1176;  Insurance  Co.  v.  Easton,  73  Tex.  167,  3  L.R.A.  424, 
11  S.  W.  180, — ^holding  clause  in  bill  of  lading  that  carrier  shall  have  full 
benefit  of  any  insurance  on  goods  not  in  contravention  of  any  rule  of  public 
policy;  Dundee  Chemical  Works  v.  New  York  Mut.  Ins.  Co.  12  Misc.  353,  S3 
N.  Y.  Supp.  628,  holding  that  acceptance  of  bill  of  lading  giving  carrier  benefit 
of  insurance  and  destroying  insurer's  right  of  subrogation  invalidates  policy: 
Lyons  v.  Boston  4  L.  R.  Co.  181  Mass.  551,  64  N.  E.  404  (dissenting  opinion), 
on  subrogation  of  insurer  to  rights  of  insured. 

Cited  in  note  in  29  L.R.A.(N.S.)  703,  as  to  effect  of  discharge  of  person 
{>rimarily  liable  for  loss,  or  <4  contractual  provision  giving  him  benefit  of  in- 
aurance,  upon  insured's  right  of  action  against  insurer. 

Distinguished  in  Fayerweather  v.  Phosnix  Ins.  Co.  118  N.  Y.  824,  6  L.KA. 
805,  23  N.  E.  192,  holding  that  provision  in  bill  of  lading,  that  carrier  should 
have  benefit  of  insurance  cut  off  insurer's  rights  to  be  sulnogated  to  remedies 
•of  owner  against  carrier. 

52   AM.  REP.   793,  LBARY  ▼.  BOSTON  *  A.  R.  CO.   199  MASS.   680. 

2  N.  B.    115. 
Assumption  of  risk  of  employment. 

Cited  in  Mahoney  v.  Dore,  155  Maas.  513,  30  N.  E.  366,  holding  question 
whether  servant  assumed  danger  growing  out  of  master's  negligence  and  not 
•covered  by  implied  contract  when  service  imdertaken,  for  jury;  Wells  4  F.  Co. 
V.  Kapacz3m8ki,  218  111.  149,  75  N.  E.  751  (dissenting  opinion),  on  application  of 
-doctrine  of  assumed  risk. 
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Cited  in  reference  note  in  1  A.  S.  R.  631,  on  assumption  by  servant  of  risk 
of  defects  in  machinery  or  appliances. 

Cited  in  notes  in  92  A.  D.  217,  on  risk  assumed  by  servant;  54  A.  R.  727,  on 
duty  of  master  as  to  appliances. 

Distinguished  in  Coleman  v.  Perry,  28  Mont.  1,  72  Pac.  42,  holding  that  in- 
experienced laundry  employee  directed  to  feed  defective  mangle  does  not  as- 
sume risk  of  such  dangerous  employment. 

—  Risks  Incident  to  employment. 

Cited  in  Southwestern  Teleph.  Co.  v.  Woughter,  66  Ark.  206,  19  S.  W.  575, 
holding  that  servant  assumes  all  ordinary  and  usual  risks  incident  to  his  em- 
ployment; Wormell  v.  Maine  C.  R.  Co.  79  Me.  397,  1  A.  S.  R.  321,  10  Atl.  49, 
holding  master  not  liable  to  servant  capable  of  contracting  for  himself  and 
cognizant  of  danger  attending  business  in  manner  in  which  it  is  conducted; 
Scanlon  v.  Boston  &  A.  R.  Co.  147  Mass.  484,  9  A.  S.  R.  732,  18  N.  E.  209, 
holding  risk  of  being  struck  by  signal  post  not  so  obviously  incident  to  em- 
ployment that  inexperienced  brakeman- could  be  said  to  assume  it;  Wood  v. 
Locke,  147  Mass.  604,  18  N.  E.  578,  holding  that  brakeman  assumed  risk  in- 
volved in  nonblocking  of  frogs  as  against  manager  of  another  road  which  owned 
them;  Kanz  v.  Page,  168  Mass.  217,  46  N.  E.  620,  holding  that  workman  sent 
to  clean  room  shattered  by  explosion  assumed  risks  of  employment;  Stauber 
V.  McEntee,  29  Jones  &  S.  338,  19  N.  Y.  Supp.  900,  holding  that  servant  who 
went  down  an  unboarded  excavation  assumed  risk  of  employment;  Flood  v. 
Western  U.  Teleg.  Co.  131  N.  Y.  603,  30  N.  E.  196,  4  Silv.  Ct.  App.  43,  hold- 
ing that  experienced  lineman  assumed  risk  of  going  out  upon  crossarm,  which 
broke  and  killed  him;  Wagner  v.  Portland,  40  Or.  389,  67  Pac.  300,  holding  that 
workman  who  has  worked  for  several  months  in  taking  down  electric  wire 
without  using  rubber  gloves  or  boards  to  stand  on  will  be  deemed  to  have  as* 
sumed  risk  of  emjdoyment. 

—  By  continuance  in   service  after  danger  is  increased. 

Cited  in  Louisville,  N.  A.  A  0.  R.  Co.  v.  Sandford,  117  Ind.  265,  19  N.  E.  770; 
Rogers  v.  Leyden,  127  Ind.  50,  26  N.  E.  210, — ^holding  that  servant  who  volun- 
tarily continues  in  service  after  danger  increased  assumes  risk  from  such  known 
danger;  Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak,  108  Ind.  1,  8  N.  E.  630,  holding 
that  servant  remaining  in  master's  service  with  knowledge  of  fellow  servant's 
negligence  cannot  recover  for  injury  caused  by  such  negligence,  in  absence  of 
reasonable  excuse  for  remaining;  Atchison  T.  k  S.  F.  R.  Co.  v.  Schroeder,  47 
Kan.  315,  27  Pac.  965,  holding  that  employee  who  knowingly  continues  in 
dangerous  employment  without  any  promise  of  employment  being  made  less 
dangerous  must  bear  risk;  Hatt  v.  Nay,  144  Mass.  186,  10  N.  £.  807,  holding 
that  servant  remaining  in  master's  service  with  knowledge  of  foreman's  incom- 
petency cannot  recover  for  injury  caused  by  foreman;  Goldthwait  v.  Haverhill 
&  G.  Street  R.  Co.  160  Mass.  554,  36  N.  E.  486,  holding  that  servant  assumed 
increased  obvious  risk  of  employment  by  continuing  to  work  without  protest  or 
promise  of  change;  Stager  v.  Troy  Laundry  Co.  38  Or.  480,  53  L.R.A.  459, 
63  Pac.  645,  holding  that  servant  who  voluntarily  continues  without  complaint 
or  objection,  after  knowledge  or  notice  of  risks  which  arise  subsequent  to  em- 
ployment, assumes  responsibility  entailed  by  risk;  Kerrigan  v.  Chicago,  M.  & 
St.  P.  R.  Co.  104  Wis.  166,  80  N.  W.  586,  holding  that  fireman  assumed  risk 
of  defective  engine  by  continuing  to  work  after  he  had  notice  and  had  requested 
boilermaker  to  fix  it. 
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—  By  doing  work  onuide  soope  of  employiiieiit. 

Cited  in  llogan  v.  Northern  P.  R.  Co.  53  Fed.  519;  Garden  City  Wire  Spring 
Co.  V.  Boecher,  94  111.  App.  96;  HanBon  y.  Hammell,  107  Iowa,  171,  77  N.  W. 
839;  Cole  V.  Chicago  A  N.  W.  R.  Co.  71  Wit.  114,  5  A.  S.  R.  201,  37  X.  W. 
84, — holding  that  negligence  of  master  cannot  be  predicated  on  fact  of  hia 
ordering  servant  of  ordinary  intelligence  and  experience  to  do  temporary  work 
outside  of  ordinary  employment;  Stocke  ▼.  Orleans  R.  Co.  50  La.  Ann.  172,  23> 
S().  342,  holding  that  servant  only  assumes  risk  of  such  hazards  as  are  apparently 
incidental  to  employment;  Qavigan  v.  Lake  Shore  &  M.  S.  R.  Co.  110  Mich. 
71,  67  N.  W.  1097,  holding  railroad  not  liable  for  injuries  to  section  hand 
while  performing  apparent  dangerous  service  outside  of  employment  at  direction 
of  superior  and  without  objection;  Maltbie  v.  Belden,  167  N.  Y.  307,  54  L.R.A* 
52,  00  N.  E.  645  (reversing  45  App.  Div.  384,  60  N.  Y.  Supp.  824),  holding 
master  not  liable  for  injury  to  servant  from  falling  of  burning  tree  while  ho 
was  engaged  in  saving  his  master's  property  from  fire. 

Cited  in  reference  noto  in  1  A.  S.  R.  3.30,  on  master's  liability  to  servant  for 
work  performed  outside  regular  employment. 

Cited  in  notes  in  97  A.  S.  R.  900,  on  employee's  right  of  recovery  for  injury 
while  at  work  beyond  scope  of  employment;  17  LJLA.  605,  on  effect  of  setting^ 
servant  at  dangerous  work  outside  of  scope  of  employment  on  liability  for  injury ; 
48  L.R.A.  803,  as  to  when  servant  is  deemed  to  assume  risks  in  work  outside 
scope  of  employment 

—  Where  fear  of  discharge  Is  motlTO  for  assuming  risk. 

Cited  in  St.  Louis  Cordage  Co.  v.  MiUer,  63  LJUL  551,  61  C.  C.  A.  477,  12<^ 
Fed.  495,  holding  master  not  liable  for  injury  to  servant  resulting  from  risk 
which  latter  knowin^y  and  willingly  consented  to  incur;  Schultz  v.  Chicago> 
&  N.  W.  R,  Co.  67  Wis.  616,  58  A.  R.  881,  31  N.  W.  321,  holding  that  track 
walker  assumed  risk  of  injury  from  known  method  of  railroad  of  loading  tender 
with  coal;  Richmond  A  D.  R.  Co.  v.  Finley,  12  C.  C.  A.  595,  25  U.  S.  App.  16, 
03  Fed.  228,  holding  that  brakeman  assumes  risk  where  he  goes  between  cars^ 
at  order  of  superior  to  couple  them,  when  rule  is  that  coupling  stick  should 
be  used;  Southern  R.  Co.  v.  Logan,  71  C.  C.  A.  281,  138  Fed.  725,  holding  that 
conductor  assumed  additional  risk  with  which  he  was  familiar,  even  though  he  did 
so  by  direction  of  his  superior;  Reed  v.  Stockmeyer,  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186;  Barr  Car  Co.  v.  Chicago  A  N.  W.  R.  Co.  49  C.  C.  A.  194,. 
110  Fed.  972;  Dickenson  v.  Vernon,  77  Conn.  537,  60  Atl.  270;  Russell  v.  Til- 
lotson,  140  Mass.  201,  4  N.  E.  231 ;  Haley  v.  Case,  142  Mass.  316,  7  N.  K  877 ; 
Wescott  V.  New  York  ft  N.  E.  R.  Co.  153  Mass.  460,  27  N.  £.  10;  Lamson  v. 
American  Axe  &  Tool  Co.  177  Mass.  144,  83  A.  S.  R.  267,  58  N.  E.  585,— holding 
that  employee  may  assume  risk  of  obvious  danger,  although  fear  of  losing  his 
place  was  one  of  the  motives  for  assuming  it;  Linch  v.  Sagamore  Mfg.  Co.  143 
Mass.  206,  9  N.  E.  728,  holding  that  servant  who  enters  upon  perilous  work, 
knowingly  but  by  order  of  superior  officer  must  bear  risk ;  Jones  v.  Galveston,  H^ 
ft  S.  A.  R.  Co.  11  Tex.  Civ.  App.  39,  31  S.  W.  706,  holding  that  negligence  of 
master  cannot  be  predicated  on  fact  that  he  ordered  his  employee  to  do  danger- 
ous work;  Dougherty  v.  West  Superior  Iron  ft  Steel  Co.  88  Wis.  343,  60  N.  W. 
274,  holding  that  servant  who  works  on  certain  job  because  told  to  do  so  or  get 
out  assumes  risk  of  employment. 

Cited  in  notes  in  97  A.  S.  R.  893,  on  effect  of  servant's  fear  of  dismissal  on 
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assumption  of  risk  and  contributory  negligence;  47  L.R.A«  187,  188,  on  effect 
of  fear  of  dismissal  on  applicability  of  maxim,  Volenti  non  fit  injuria. 
—  Effect  of  knowledge  of  danger. 

Cited  in  Southern  P.  Co.  v.  Johnson,  16  C.  C.  A.  317,  44  U.  S.  App.  1,  69 
Fed.  559,  holding  railroad  not  liable  for  injuries  to  engineer  where  he  incurred 
risk  voluntarily  and  with  full  knowledge  of  situation;  Carver  v.  Minneapolis 
^  St  L.  R.  Co.  120  Iowa,  346,  94  N.  W.  862,  holding  mere  knowledge  of  danger- 
ous custom  not  sufficient  to  throw  risk  upon  one  unless  he  has  appreciated 
danger  involved;  Ferren  v.  Old  Colony  R.  Co.  143  Mass.  197,  9  N.  E.  608,  hold- 
ing question  for  jury  whether  servant  knew  or  appreciated  risk  of  work  upon 
which  he  was  engaged;  Fitzgerald  v.  Connecticut  River  Paper  Co.  155  Mass. 
155,  31  A.  S.  R.  537,  29  N.  £.  464,  holding  that  mere  knowledge  by  servant  of 
icy  condition  of  steps  will  not  preclude  her  from  recovering  unless  she  appre- 
ciated risk;  Lothrop  v.  Fitchburg  R.  Co.  150  Mass.  423,  23  N.  E.  227;  Anderson 
y.  Clark,  155  Mass.  368,  29  N.  E.  589, — ^holding  knowledge  by  servant  of  defective 
condition  of  appliances  sufficient  to  establish  assumption  of  risk  where  danger 
obvious;  Carey  v.  Boston  &  M.  R.  Co.  158  Mass.  228,  33  N.  E.  512,  holding  that 
servant  assumed  risk  of  obvious  and  known  danger  of  employment;  Wagner 
T.  Boston  Elev.  R.  Co.  188  Mass.  437,  74  N.  E.  919,  holding  mere  knowledge  by 
servant  of  existence  of  known  and  obvious  risk  insufficient  to  prevent  recovery 
from  master;  McDugan  v.  New  York  C.  &  H.  R.  R.  Co.  10  Misc.  336,  31  N.  Y. 
Supp.  135,  holding  that  servant  assumes  hazards  of  dangerous  place  or  ap- 
pliance by  knowingly  engaging  in  unsafe  employment;  Smith  v.  Sellars,  40 
La.  Ann.  527,  4  So.  333;  Brotzki  v.  Wisconsin  Granite  Co.  142  Wis.  380,  27  L.R.A. 
(N.S.)  982,  125  N.  W.  916;  Atchison,  T.  &  S.  P.  R.  Co.  v.  Schroeder,  47  Kan. 
315,  27  Pac.  965, — ^holding  that  servant  who  with  full  knowledge  of  danger 
accepts  employment  assumes  all  risks  of  employment. 

Cited  in  reference  note  in  4  A.  S.  R.  264,  on  servant's  knowledge  of  danger. 

Cited  in  notes  in  47  L.RJL.  174,  on  servant's  knowledge  of  risk  when  entering 
emplo^onent  as  affecting  application  of  maxim,  Volenti  non  fit  injuria;  48  L.R.A. 
804,  on  knowledge  of  danger  the  material  point  in  determining  whether  servant 
has  assumed  risks  in  work  outside  scope  of  employment;  48  L.R.A.  806,  on 
qualification  of  doctrine  of  common  employment  as  to  servant  working  outside 
scope  of  employment;  48  L.R.A.  808,  on  effect  of  protest  or  objection  by  servant 
to  performance  of  work  outside  of  original  contract  in  assumption  of  resulting 
risks  and  contributory  negligence;  48  L.R.A.  801,  as  to  when  negligence  is  predi- 
cated Oi  command  to  servant  to  do  work  outside  scope  of  original  contract. 
Duty  of  master  to  instruct  inexperienced  servant. 

Cited  in  Felton  v.  Girardy,  43  C.  C.  A.  439,  104  Fed.  127;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Jarrett,  111  Tenn.  565,  82  S.  W.  224, — ^holding  master  bound 
to  use  ordinary  care  to  instruct  inexperienced  employee  and  explicitly  warn 
him  of  dangers;  Kerker  v.  Bcttendorf  Metal  Wheel  Co.  140  Iowa,  209,  118  N. 
W.  306,  holding  that  it  is  duty  of  master  to  warn  inexperienced  or  immature 
servant  of  latent  dangers  incident  to  employment;  Welsh  v.  Bath  Iron  Works, 
"98  Me.  361,  67  Atl.  88,  holding  employer  wl.o  adopts  use  of  hazardous  agencies 
bound  to  give  full  information  to  servant  who  does  not  already  have  that  in- 
formation. 

Cited  in  notes  in  1  A.  S.  R.  549,  on  master's  duty  to  warn  servant  employed 
in  dongerous  work;  44  L.R.A.  36,  on  master's  duty  to  instruct  and  warn  lervanta. 
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Duty  of  master  to  inspect. 

Cited  in  note  in  41  L.RJ^.  123,  on  assignability  of  master's  duty  of  inspection, 
as  dependent  upon  distinction  between  the  furnishing  and  the  use  of  agencies. 
Contributory  negligence  of  servant. 

Cited  in  reference  note  in  67  A.  8.  R.  219,  on  contributory  negligence  <^  in- 
jured servant 

Cited  in  notes  in  55  A.  R.  175,  on  contributory  negligence  of  employee  in 
obeying  master's  command;  49  L.R.A.  42,  on  contributory  negligence  in  enter* 
ing  or  remaining  in  employment. 

59    AM.    REP.    73»,    FRIdND   t.    GARCKLON,    77    ME.    25. 
Exemption  of  pension  money  from  claims  of  creditors. 

Cited  in  Re  Jones,  166  Fed.  337,  holding  that  pension  money  in  hands  of  bank- 
rupt at  time  of  adjudicaticm  was  not  exempt;  Heflin  v.  Allen,  160  Ala.  241,. 
48  So.  605,  to  point  that  exemption  from  liability  for  debts  ceased  after  funds 
bad  passed  to  hands  of  pensioner;  Price  v.  Society  for  Sav.  64  Conn.  362,  42: 
A.*  8.  R.  198,  30  Atl.  139,  holding  savings  bank  deposit  consisting  solely  of  pro- 
ceeds of  pension  check  exempt  from  attachment  and  execution;  Crane  v.  Linneus^ 
77  Me.  59,  holding  proceeds  of  pension  check  in  hands  of  pensioner  liable  to  attach- 
ment; Berry  y.  Berry,  84  Me.  541,  24  Atl.  957,  holding  fact  that  lands  were  pur> 
chased  with  pension  money  is  no  defense  to  suit  to  compel  payment  of  husband's^ 
pre-existing  debt  from  lands  conveyed  to  wife;  Lancaster  County  v.  Hartman,  9 
Pa.  Co.  Ct.  177,  8  Lane  L.  Rev.  1,  holding  pension  money  paid  to  committee  of 
pensioner,  who  is  lunatic,  liable  for  payment  of  his  debts;  Rocelle  v.  Rhodes,  116- 
Pa.  129,  2  A.  S.  R.  591,  9  Atl.  160,  19  W.  N.  C.  366,  17  Pittsb.  L.  f,  N.  S.  456,  44 
Pliila.  Leg.  Int.  334  (affirming  2  Pa.  Co.  Ct.  5),  holding  pension  money  in  hands- 
of  pensioner's  bailee  subject  to  attachment  and  execution;  Crow  v.  Brown,  81 
Iowa,  344,  25  A  8.  R.  501,  11  L.R.A.  110,  46  N.  W.  993  (dissenting  opinion)^ 
on  liability  of  real  estate  purchased  with  pension  money  to  levy  and  sale  under 
execution. 

Cited  in  reference  notes  in  56  A.  R.  878,  on  exemption  of  pension  money  in- 
vested in  homestead  from  claims  of  prior  creditors ;  1  A.  S.  R.  578,  on  exemption 
of  pensions  from  claims  of  creditors;  2  A.  S.  R.  596,  on  exemption  of  pension 
money  from  legal  process;  40  A.  S.  R.  721,  on  pension  money  exemptions. 

Cited  in  notes  in  2  A.  S.  R.  596,  on  garnishment  of  money  resulting  from, 
pension;  66  A.  S.  R.  387,  on  exemption  from  levy  of  proceeds  of  pension  money; 
3  L.R.A.  219,  on  protection  of  pension  money  from  attachment;  19  L.R.A.  36^ 
as  to  exemption  of  pension  money;  46  L.  ed.  U.  S.  836,  on  exemption  from 
attachment,  levy,  or  seizure  of  property  purchased  with  pension  money  or 
of  pension  money  after  payment  to  pensioner. 

Disapproved  in  Reiff  v.  Mack,  160  Pa.  265,  40  A.  S.  R.  720,  28  Atl.  699,  hold- 
ing that  attachment  execution  will  not  lie  against  proceeds  of  pension  checlc 
which  bank  after  collection  placed  to  credit  of  pensioner  as  deposit. 
Exemption  of  proceeds  of  benefit  certificate. 

Cited  in  Hathom  v.  Robinson,  96  Me.  33,  51  Atl.  236,  holding  money  received 
by  beneficiary  from  fraternal  organization  not  exempt  for  attachment  after  it 
comes  into  his  possession;  Recor  v.  Commercial  &  Sav.  Bank,  142  Mich.  479,. 
5  LJl.A.(N.S.)  472,  106  N.  W.  82,  7  A.  ft  £.  Ann.  Cas.  754,  holding  proceeds  of 
benefit  certificate  which  have  been  paid  over  and  are  on  deposit  in  bank  U> 
eredit  of  beneficiary,  not  exempt. 
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52   AM.   REP.    741,   PAYETTE  v.   CHESTERVIIiliE,    77    ME.    28. 
Competency  of  physician  to  testify  as  to  mental  condition  of  patient. 

Cited  in  Hall  v.  Perry,  87  Me.  669,  47  A.  S.  R.  362,  33  Ail.  160,  holding  that 
family  physician  may  expre&s  opinion  upon  actual  condition  of  patient's  mind; 
Hutchins  v.  Ford,  82  Me.  363,  19  Atl.  832,  holding  that  opinion  of  physician, 
called  as  expert,  who  has  not  made  special  study  of  mental  diseases,  may  be 
excluded  in  questions  of  insanity;  Re  Bridgham,  82  Me.  323,  19  Atl.  824,  to  the 
point  that  the  rule  on  competency  of  opinion  evidence  as  to  sanity  or  insanity  of 
another  has  been  greatly  liberalized;  Ireland  v.  White,  102  Me.  233,  66  Atl. 
477,  holding  that  reputable  physicians,  although  not  experts  upon  subject,  may 
testify  to  mental  condition  of  their  patients. 

Cited  in  reference  note  in  52  A.  R.  653,  on  competency  of  nonexpert  opinions 
as  to  another's  health. 

Cited  in  notes  in  36  L.R.A.  65,  on  right  of  witness  to  give  an  opinion  on  exact 
issue  to  be  tried  as  to  sanity  or  mental  capacity;  39  L.R.A.  318,  319,  on  quali- 
fications of  experts  as  to  sanity  or  insanity. 
Discretion  of   trial  court  in   admission  of   expert   testimony. 

Cited  in  Missouri  P.  R.  Co.  v.  Fox,  60  Neb.  531,  83  N.  W.  744;   Farmers^^ 
Nat.  Banlc  v.  Woodell,  38  Or.  294,  61  Pac.  837,— holding  that  competency  of 
witness  to  testify  as  expert  rests  in  sound  discretion  of  trial  court. 
Sufficiency  of  mental  capacity  of  panper  to  fix  his  own  home. 

Cited  in  Waterville  v.  Benton,  85  Me.  134,  26  Atl.  1089,  as  to  whether  adult 
pauper  had  sufficient  mental  capacity  to  fix  his  own  home  independent  of 
father's  will. 

lilTho  may  determine  admissibility  of  writing  as  standard  of  compari- 
son. 

Cited  in  State  v.  Thompson,  80  Me.  194,  6  A.  S.  R.  172,  13  Atl.  892,  holding 
question  of  admissibility  of  writing  as  standard  of  comparison  one  for  presiding 
judge. 

52  AM.  REP.   744,  CHASE  v.  MAINE  €.  R.  CO.   7  7  ME.   62. 

Presumption  as  to  contributory  negligence. 

Cited  in  Wabash  R.  Co.  v.  De  Tar,  4  L.R.A.(N.S.)  352,  73  C.  C.  A.  166,  141 
Fed.  932;  Savage  v.  Rhode  Island  Co.  28  R.  I.  391,  67  Atl.  633,— holding  pre- 
sumptions of  due  care  not  applicable  to  cases  where  there  is  direct  evidence  upon 
subject;  Oleson  v.  Lake  Shore  &  M.  S.  R.  Co.  143  Ind.  405,  32  L.R.A.  149,  42 
N.  E.  736,  holding  that  plaintiff  in  personal  injury  action  must  prove  freedom 
from  contributory  negligence;  McLane  v.  Perkins,  92  Me.  39,  43  L.R.A.  487,. 
42  Atl.  256;  Cunningham  v.  Bath  Iron  Works,  92  Me.  501,  43  Atl.  106,— holding 
that  plaintiff  in  negligence  action  must  establish  fact  that  at  time  of  accident 
he  was  in  exercise  of  due  care;  Wright  v.  Boston  &  M.  R.  Co.  74  N.  H.  128, 
124  A.  S.  R.  949,  8  L.R.A.(N.S.)  832,  65  Atl.  687,  holding  that  instinct  of  self- 
preservation  does  not  warrant  finding  that  one  killed  at  crossing  was  in  exercise 
of  due  care;  Shumm  v.  Rutland  R.  Co.  81  Vt.  186,  19  L.R.A.(N.S.)  973,  69 
Atl.  945,  holding  that  due  care  requires  one  about  to  cross  railroad  to  stop,, 
look  and  listen. 

Cited  in  notes  in  68  A.  R,  229,  on  presumption  and  evidence  as  to  contributory 
negligence;  116  A.  S.  R.  114,  on  presumption  of  due  care;  116  A.  S.  R.  125, 
on  presumption  of  care  at  railroad  crossing;  16  L.R.A.  266,  on  how  far  jury 
may  draw  inference  of  due  care  on  part  of  plaintiff;   11  L.R.A. (N.S.)   848,  on 
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right   to   rely   on   presumptioii   of   aelfpreflervation,   in   action   for   negligently 
killing,  in  order  to  prevent  nonsuit,  where  there  was  no  eyewitness  to  the  killing. 
Admissibility  of  character  evidence  on  qnestlon  of  contribntory  negli- 
gence. 

Cited  in  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Inman,  81  Ark.  591,  99  S.  W.  832; 
£rh  v.  Popritx,  59  Kaa.  264,  68  A.  S.  R.  362,  52  Pac.  871,— holding  injured 
employee's  general  reputation  for  care  and  prudence  inadmissible  to  prove  or 
rebut  charge  of  contributory  negligence;  Towie  v.  Pacific  Improv.  Co.  98  Cal. 
342,  33  Pac.  207,  holding  that  question  whether  driver  was  at  time  of  accident 
in  exercise  of  due  care  must  be  determined  by  what  took  place  at  time  and  not 
upon  evidence  of  his  habitual  carefulness;  Louisville  &  N.  R.  Co.  v.  McClish,  53 
C.  C.  A.  60,  115  Fed.  268,  holding  evidence  as  to  habit  of  deceased  to  jump  on 
moving  trains  inadmissible  for  purpose  of  raising  inference  that  his  death  was 
•caused  by  such  attempt;  Cunningham  v.  Los  Angeles  R.  Co.  115  Cal.  561,  47 
Pac.  452,  holding  that  question  whether  street  railway  company  was  in  exercise 
of  ordinary  care  at  time  must  be  determined  from  what  actually  occurred  at 
time  of  injury  to  infant  regardless  of  general  character  of  servant  for  skill  in 
discharge  of  his  duty;  Elliot  v.  Chicago,  M.  &  St.  P.  R.  Co.  5  Dak.  523,  3  L.R.A. 
363,  41  N.  W.  758,  holding  evidence  of  plaintiff's  habits  of  care  inadmissible  in 
negligence  action  where  there  were  eyewitnesses  to  accident;  Atlanta  &  W.  P.  R. 
Co.  V.  Newton,  85  Ga.  517,  11  S.  E.  776,  holding  evidence  of  deceased's  prudent  and 
<*autious  character  inadmissible  to  show  his  conduct  at  time  of  homicide;  Adams 
v.  Chicago,  M,  k  St.  P.  R.  Co.  93  Iowa,  505,  61  N.  W.  1059,  holding  general 
evidence  as  to  plaintifTs  habits  of  care  incompetent  in  personal  injury  case 
where  there  are  witnesses  to  facts  attending  injury;  Baltimore  ft  0.  R.  Co.  v. 
State,  107  Md.  642,  69  Atl.  439,  holding  that  evidence  of  general  carefulness 
OS  driver,  of  person  struck  by  train,  is  inadmissible  to  show  lack  of  contributory 
negligence;  Bedenbaugh  v.  Southern  R.  Co.  69  S.  C.  1,  48  S.  E.  53,  holding 
<'vidence  of  intemperate  habit  at  previous  time  inadmissible  to  show  whether 
])erson  was  sober  at  particular  time;  Missouri  K.  k  T.  R.  Co.  v.  Johnson,  92 
Tex.  380,  48  S.  W.  568,  holding  evidence  of  habit  of  care  inadmissible  in  n^li- 
gence  action. 

Cited  in  note  in  11  E.  R.  C.  242,  on  admissibility  of  facts  collateral  to  the 
issue. 

59  AM.  REP.   747,  RANDLBTTE  v.  JVBKINS,   77  ME.   114. 
What  conatitntes  participation  in  a  wrong. 

Cited  in  1  Cooley  Torts,  3d  ed.  p.  214,  on  mere  approval  of  wrong  as  making 
one  a  joint  wrongdoer. 

52  AM.  REP.   750,  CURTIS  t.  PORTLAND  SAY.  BANK,    77  ME.    151. 
Validity  of  gift  or  trust  generally. 

Cited  in  Bath  Sav.  Inst.  v.  Hathom,  88  Me.  122,  51  A.  S.  R.  382,  32  LJLA. 
377,  33  Atl.  836,  holding  gift  in  trust  effected  by  deposit  in  name  of  donor  "in 
trust  for  donee"  with  oral  expression  of  desire  that  donee  should  have  same  at 
donor's  death;  Re  Cooper,  1  Power,  563,  holding  that  delivery  of  money  to  per- 
son to  be  applied  to  specific  purposes,  to  which  he  assents,  creates  valid  trust : 
Re  Cooper,  6  Misc.  501,  27  N.  Y.  Supp.  425,  holding  that  testator  created  valid 
trust  by  giving  his  executor  prior  to  liis  death  sum  of  money  with  dirckctioi^s  to 
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pay  different  amounts  to  different  parties  and  hold  balance  for  use  of  person 
named. 

—  By  deposit  in  bank  or  dellTery  of  bank  book. 

Cited  in  Gage  v.  School  Dist.  No.  7,  64  N.  H.  232,  9  AtL  387,  holding  deposit 
of  money  in  savings  bank  in  name  of  daughter,  intended  as  present  gift  to  her 
valid,  although  deposit  bode  never  delivered  and  deposit  subject  to  right  of 
donor  and  wife  to  take  income  during  their  lives;  Tyrrell's  Estate^  19  W.  N.  C. 
334,  44  Phila.  Leg.  Int.  146,  holding  that  gift  of  savings  bank  book  passes 
money  represented  thereby  notwithstanding  by-laws  of  institution;  Williams's 
Estate,  11  Pa.  Dist.  R.  636,  holding  delivery  of  pass  book  and  accompanying 
words  ci  gift,  valid  gift^  although  donee  could  not  withdraw  deposit  until  death 
of  donor. 

Cited  in  notes  in  11  L.R.A.  686,  on  deposit  of  money  as  gift;  19  L.R.A. 
700,  on  delivery  of  bank  book  as  sustaining  gift  of  money  in  bank. 

What  effective  as  a  gift  causa  mortis. 

Cited  in  Dunbar  v.  Dunbar,  80  Me.  152,  6  A«  8.  R.  166,  13  Atl.  578,  holding  gift 
causa  mortis  not  created  by  mother  giving  son  her  pocket  book  a  few  days 
before  her  death  and  telling  him  where  he  could  find  more  money  which  he  should 
use  for  her  last  sickness  and  funeral  ezpoises,  and  thai  he  could  have  balance, 
where  money  not  touched  until  after  her  death;  Norway  Sav.  Bank  v.  Mer- 
rian,  88  Me.  146,  33  Atl.  840,  holding  deposit  of  fund  in  joint  account  with 
anticipatory  donee  not  effective  as  gift  causa  mortis;  Larrabee  v.  Hascsll,  88 
Me.  511,  51  A.  S.  R.  440,  34  AtL  408,  holding  that  lapse  of  over  month  between 
gift  and  death  of  testator  does  not  invalidate  same  as  gift  causa  mortis; 
Emery  v.  Clough,  63  N.  H.  552,  56  A.  R.  543,  4  AtL  796,  holding  written 
memorandum  on  envelope  containing  bond  **Qiven  to  H.  K.  C.  on  condition  if 
1  regain  my  health  it  is  to  be  returned  to  me  in  good  faith,  otherwise  gift  ab- 
solute, W.  H.''  sufficient  to  constitute  gift  causa  mortis. 

Cited  in  reference  notes  in  54  A.  R.  819;  10  A.  S.  R.  403, — as  to  what  is  es- 
sential to  make  a  valid  gift  causa  mortis. 

Cited  in  notes  in  99  A.  S.  R.  913,  on  annexing  condition  to  gift  causa  mortis; 
9  E.  R.  C.  864,  on  sufficiency  of  delivery  to  validate  gift  causa  mortis. 

—  Delivery  of   savings   bank   book. 

Cited  in  Podmore  v.  South  Brooklyn  Sav.  Inst.  48  App.  Div.  218,  62  N.  Y. 
Supp.  961,  holding  that  delivery  of  saving  bank  books  accompanied  with  words, 
'*take  these  books,  and  bury  me  out  of  them,  and  what  is  left  out  of  it  is  yours," 
constitutes  valid  gift  causa  mortis;  Mahon  v.  Dome  Sav.  Bank,  92  App.  Div. 
506,  87  N.  Y.  Supp.  258,  holding  that  delivery  of  saving  bank  books  accompanied 
by  statement  "if  I  die,  bury  me  out  of  this  and  what  is  left  is  yours"  constitutes 
gift  causa  mortis;  Walsh's  Appeal,  122  Pa.  177,  9  A.  S.  R.  83,  1  L.R.A.  535, 
15  AtL  470,  holding  delivery  of  deposit  book,  in  expectation  of  death,  accompanied 
with  words  "the  money  there  is  for  my  sister  in  Ireland,  but  if  I  don't  die  I 
want  it  back,"  not  gift  donatio  mortis  causa;  Hill  v.  Escort,  38  Tex.  Civ.  App. 
487,  86  S.  W.  367,  holding  delivery  of  pass  book  and  check  for  entire  amount 
deposited  valid  gift  of  savings  bank  deposit  although  book  and  check  were  not 
presented  to  bank  until  after  donor's  death. 

Cited  in  reference  note  in  10  A.  S.  R.  257,  as  to  how  gift  causa  mortis  of 
savings  bank  book  may  be  made. 

Cited  in  note  in  99  A.  S.  R.  902,  on  difference  between  savings  and  commercial 
Am.  Rep.  Vol.  XIX.— 82. 
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banks  *aB  to  delivery  of  bank  book  under  gift  causa  mortis  passing  money  on 
deposit. 

Distinguished  in  Jones  v.  Weakley,  90  Ala.  441,  42  A.  S.  R.  84,  19  L.R.A. 
700,  12  So.  420,  holding  delivery  of  pass  book  of  ordinary  bank  insufficient  to 
constitute  valid  gift  causa  mortis  of  money  on  deposit. 

fta   AM.   RBP.    751,   EAM£S   v.   SAVAGE,    77    ME.   211. 
Constitutional   law. 

Cited  in  SUto  ▼.  Poulin,  105  Me.  224,  134  A.  8.  R.  643,  24  L.R.A.(N.S.)  408, 
74  AtL  119,  holding  that  constitutionality  of  statute  ia  to  be  presumed  until 
contrary  it  shown  beyond  reasonable  doubt;  Smith  t.  State,  54  Tez.  Crim.  Rep. 
298,  113  S.  W.  289  (dissenting  opinion),  on  classification  of  subjects  for  l^s- 
lation  as  class  or  special  legislation. 
<»  Judicial  bearing  as  essential  to  due  process. 

Cited  in  State  t.  Sponaugle,  45  W.  Va.  415,  43  L.KA.  727,  32  S.  E.  283,  hold- 
ing that  doe  process  of  law  does  not  require  judicial  hearing  in  matters  of 
taxation. 

Cited  in  reference  note  in  20  A.  8.  R.  554,  on  due  prooesa  of  Uw  not  being 
ocmfined  to  judicial  proceedings. 

52  AM.  RBP.   75t,  XX  PARTE  CONANT,   TT  MB.   275. 
Who  are  merchants  or  traders. 

See  Be  Pacific  Coaat  Warehouse  Co.  123  Fed.  750,  holding  corporation  eon- 
ducting  a  public  warehouse  for  storing  grain  and  other  merchandise  for  hire 
and  issuing  receipts  therefor,  not  engaged  in  "trading^  or  "mercantile  pursuita.'' 

52  AM.  RBP.  783,  liOCKWOOD  CO.  t.  IiAWRBNCB,  77  ME.  287. 
Rl^t  to  enjoin  nuisance. 

Cited  in  United  States  t.  Luce,  141  Fed.  385,  holding  government  entitled  to 
enjoin  atmospheric  contamination  by  fish  factories  which  affects  its  quarantine 
station  where  it  has  no  remedy  at  law;  Tracy  v.  Le  Blanc,  89  Me.  304,  36 
Atl.  399,  holding  that  equity  will  not  interfere  to  abate  existing  nuisance  be- 
fore fact  that  it  is  nuisance  is  established  by  suit  at  law;  Boynton  ▼.  Hall,  100 
Ble.  131,  60  Atl.  871,  holding  that  court  will  not  enjoin  alleged  existing  nuisance 
where  not  necessary  to  prevent  irreparable  injury,  or  where  adequate  remedy 
at  law,  or  where  right  not  previously  established  at  law,  or  not  long  enjoyed 
without  interruption;  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  ▼.  Crothersville,  159 
Ind.  330,  64  N.  E.  914,  to  point  that  acts  of  several  persons  acting  together 
may  constitute  nuisance,  though  injury  occasioned  by  acts  of  any  one  would 
not  have  amounted  to  nuisance;  Price  v.  Oakfield  Highland  Creamery  Co.  87 
Wia.  536,  24  L.RJ^.  333,  58  N.  W.  1039,  holding  that  creamery  will  be  en- 
joined from  causing  offensive  waste  matter  to  flow  upon  another's  pasture. 

Cited  in  reference  note  in  6  A.  S.  R.  367,  on  injunctions  against  nuisances. 

Cited  in  notes  in  4  L.R.A.  573,  on  riparian  owner's  remedy  by  injunction  to 
prevent  invasion  of  his  rights;  7  K  R.  C.  485,  on  right  of  private  person  to 
enjoin  corporation  exceeding  its  powers. 

Distinguished  in  Haskell  v.  Thurston,  80  Me.  129,  13  Atl.  273,  holding  that 
injunction  will  not  be  granted  where  apprehended  injury  is  reparable  by  action 
at  law. 
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—  Pollution  of  stream. 

Cited  in  Parker  v.  American  Woolen  Co.  195  Mass.  691,  10  L.R.A.(N.S.) 
584,  81  N.  E.  468,  holding  magnitude  of  business  of  one  polluting  watercourse 
no  excuse  for  denial  of  injunction  prohibiting  it;  MacNamara  v.  Taft,  196  Mass. 
697,  13  L.R.A.(N.S.)  1044,  83  N.  E.  310,  holding  that  upper  mill  owner  may 
be  enjoined  by  lower  farm  owner  from  discharging  chemicals  into  stream  and 
thus  presenting  his  stock  from  drinking  water;  Benscoter  v.  Huntington  Val- 
ley Camp  Meeting  Asso.  10  Kulp,  366,  holding  fouling  of  stream  proper  ground 
for  injunction. 

Cited  in  notes  in  66  A.  R.  89,  on  acquiring  by  prescription  a  right  to  ob- 
struct or  pollute  a  stream;  30  A.  S.  R.  662,  on  d^ris  question;  84  A.  S.  R. 
909,  910,  as  to  whether  municipal  corporations  have  any  greater  right  than  in- 
dividuals to  pollute  waters;  41  L.R.A.  761,  on  right  as  between  upper  and 
lower  proprietors  to' throw  refuse  into  stream;  26  L.R.A.(N.S.)  693,  on  pre- 
scriptive right  to  pollute  stream. 

Jurisdiction  of  equity  to  prevent  multiplicity  of  suits. 

Cited  in  Percy  Summer  Club  v.  Astle,  146  Fed.  63,  holding  that  possessor 
of  exclusive  right  of  fishing  in  pond  may  maintain  suit  in  equity,  in  nature  of 
bill  of  peace,  to  restrain  other  persons  from  fishing  therein,  as  members  of 
general  public;  West  Muncie  Strawboard  Co.  v.  Slack,  164  Ind.  21,  72  N.  E. 
879,  holding  tort  feasors  liable  jointly  and  severally  to  individual  sustaining 
special  damage  from  their  separate,  independent  acts,  result  of  combination 
of  which  creates  public  nuisance;  Farmington  Village  Corp.  v.  Sandy  River 
Nat.  Bank,  85  Me.  46,  26  Atl.  965,  35  A.  S.  R.  386,  holding  that  bill  in  equity, 
in  which  injunction  is  sought  against  numerous  respondents,  may  be  sustained 
in  order  to  prevent  multiplicity  of  suits  by  parties  whose  rights  depend  upon 
same  question  involved  in  general  controversy;  Carlton  v.  Newman,  77  Me.  408, 
1  Atl.  194,  holding  that  equity  will  enjoin  entire  school  district  tax,  unlaw- 
fully assessed,  on  bill  by  all  taxpayers,  or  by  some  on  behalf  of  themselves  and 
others;  State  v.  Sunapee  Dam  Co.  72  N.  H.  114,  66  Atl.  899,  holding  that  per- 
sons injured  by  unreasonable  exercise  of  right  of  flowage  may  by  amendment 
be  made  plaintiffs  in  action  brought  by  others  who  bave  suffered  damage  from 
same  wrong;  Warren  v.  Parkhurst,  186  N.  Y.  46,  6  L.R.A.(N.S.)  1149,  78  N.  E. 
579,  9  A.  &  £.  Ann.  Cas.  612,  holding  lower  riparian  owner  entitled  to  injunc- 
tion against  number  of  upper  owners  to  restrain  them  all,  although  acting 
separately,  from  polluting  stream;  Cloyes  v.  Middlebury  Electric  Co.  80  Vt. 
109,  11  L.RJL(N.S.)  693,  66  Atl.  1039,  holding  that  number  of  riparian  owners 
may  join  in  suit  to  restrain  obstruction  of  stream. 

Cited  in  notes  in  30  A.  S.  R.  556,  on  joinder  of  parties  defendant  in  suit  to 
enjoin  nuisance;  10  L.R.A.(N.S.)  170,  on  character  of  the  liability  of  several 
persons  whose  independent  wrongs  of  the  same  kind  contribute  to  enhance  the 
degree  or  extent  of  the  injury  sustained  by  plaintiff. 

Jurisdiction  of  equity  to  partition  use  of  water  between  riparian  own- 
ers. 

Cited  in  Warren  t.  Westbrook  Mfg.  Co.  88  Me.  68,  61  A.  S.  R.  372,  35  L.R.A. 
388,  33  Atl.  666,  holding  that  equity  has  jurisdieti<m  to  make  partition  of  use 
of  water  between  opposite  riparian  owners  when  necessary  to  equal  use  or 
enjoyment  of  their  rights. 

Cited  in  note  in  41  L.RJk.  769,  on  refusal  of  relief  as  between  upper  audi 
lower  proprietors  with  regard  to  use  and  flow  of  water  in  stream. 
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lUght  by  prercriptlon  to  arOlloUl  flow  of  water  throucta  water  coarse. 

Cited  in  Murchie  t.  Gates,  78  Me.  300,  4  Ati.  698,  holding  that  right  to 
artificial  flow  of  water  through  water  course  can  be  acquired  by  prescription. 

52  AM.  REP.   77t,  STRATTON  t.  STRATTON,   77  ME.   S73. 
Contlnvaooe  of  alimony  after  defendant's  death. 

Cited  in  Murphy  t.  Moyle,  17  Utah,  113,  70  A.  8.  R.  767,  63  Pac  1010,  hold- 
ing that  alimony  subsists  after  death  of  defendant 

Cited  in  reference  notes  in  8  A.  8.  R.  423;  70  A.  S.  R.  772;  108  A.  &  R. 
825,— on  continuance  of  alimony  after  husband's  death. 

Cited  in  notes  in  90  A.  D.  370,  on  right  of  wife  after  death  of  husband  to 
alimony  secured  by  articles  of  separation;  102  A.  S.  R.  701,  on  nature  of 
alimony;  25  LuR.A.(N.S.)  134,  on  money  decree  for  alimony  or  separate  main- 
tenance as  lien  on  realty. 

Validity  of  agreements. 

Cited  in  Re  New  York,  L.  &  W.  R.  Co.  40  Hun,  130  (dissenting  opinicm),  on 
power  of  court  to  vaoats  order  appointing  appraisers  where  parties  have  agreed 
to  be  bound  by  decision  of  persons  named  in  agreement,  when  appointed  by 
court. 
—  Of  s^Miratlon  agreements. 

Cited  in  Storey  v.  Storey,  125  lU.  608.  8  A.  S.  R.  417,  1  L.R»A.  320,  18  N. 
£.  329  (reversing  23  Hi  App.  558),  holding  that  court  will  embody  agreement 
of  husband  and  wife  upon  alimony,  in  its  decree;  Henderson  t.  Henderson,  37 
Or.  141,  82  A.  S.  R.  741,  48  L.RJk.  766,  60  Pac  597,  holding  agreement  of 
separation  app^ved  by  decree  of  court  binding. 

Cited  in  note  in  2  LJLA.(N.S.)   241,  on  alimony  as  affected  by  agreement. 

62  AM.  REP.  781,  MITOHEIX  y.  MORSE,  77  ME.  42S. 
Effect  of  sabseqnent  words  in  will  to  cut  down  fee. 

Cited  in  Bills  t.  Bills,  80  Iowa,  269,  20  A.  S.  R.  418,  8  L.R.A.  696,  45  N.  W. 
748;  Loring  ▼.  Hayes,  86  Me.  351,  29  AtL  1093;  Bradbury  v.  Jackson,  97  Me. 
449.  54  Atl.  1068, — holding  devise  or  gift  orer  where  devise  of  estate  in  fee 
simple  or  absolute  gift  of  personalty  made,  void,  and  that  estate  first  given 
cannot  be  cut  down  except  by  use  of  clear  and  appropriate  language;  Wallace 
V.  Hawes,  79  Me.  177,  8  Atl.  885,  holding  that  husband  takes  fee  in  estate 
given  to  him  by  wife  as  whole  estate,  where  she  uses  no  appropriate  language 
to  cut  down  esUte;  Bradley  v.  Warren,  104  Me.  423,  72  Atl.  173,  holding  that 
devise  absolute  presumptively  conveys  estate  in  fee  without  words  of  in- 
heritance and  that  any  limitation  over  afterwards  is  void;  Wood  v.  Wood,  127 
Ky.  514,  106  S.  W.  226,  to  point  that  when  by  terms  of  devise  estate  in  fee 
simple  is  given,  addition  of  devise  over  of  remainder  is  void. 

Cited  in  reference  note  inlA.  8.R.361,asto  when  devisee  takes  fee,  re- 
mainder over  being  void  for  repugnancy. 

Cited  in  note  in  5  L.RJL(N.S.)  323,  325,  on  effect  of  subsequent  gift  over 
after  an  absolute  devise. 

Distinguished  in  Hopkins  v.  Keaser,  89  Me.  347,  36  Atl.  615,  holding  that 
children  of  testatrix  will  not  take  fee  in  estate  given  them  where  she  uses 
appropriate  language  to  show  that  she  intended  fee  to  finally  vest  in  grand- 
ehildreii. 
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52  AM.  REP.  788,  BAXTER  v.  HOSES,  77  HE.  465,   1  ATL.  850. 
EzhaasUon  of  legal  remedies  as  prerequisite  to  creditor's  bill. 

Cited  in  Fletcher  v.  Bank  of  Lonoke,  71  Ark.  1,  69  S.  W.  580,  holding  that 
creditors  must  show  corporation's  insolvency  or  that  they  have  exhausted  their 
legal  remedies  against  it  to  hold  stockholders  liable  on  unpaid  subscriptions; 
Frost  V.  Libby,  79  Me.  56,  8  Atl.  149,  holding  that  creditors  could  not  main- 
tain bill  against  fraudulent  grantee  where  they  have  not  exhausted  their 
remedy  at  law;  Coffield  v.  Parmenter,  2  Neb.  (Unof.)  42,  96  N.  W.  283,  hold- 
ing  that  return  of  sheriff  upon  execution  nulla  bona  is  conclusive  as  showing 
that  plaintiff  in  creditor's  bill  exhausted  legal  remedy;  Dawson  t.  Coffey,  12 
Or.  513,  8  Pac.  838,  holding  that  creditor  may  commence  creditor's  bill  to  ob- 
tain satisfaction  of  claim  after  exhausting  his  legal  remedies,  where  debtor  at- 
tempts to  assign  property  in  fraud  of  creditors. 

Cited  in  reference  notes  in  29  A.  S.  R.  931,  on  return  of  nulla  bona  on  judg- 
ment before  resort  to  creditors'  suit;  39  A.  S.  R.  888,  on  what  creditor's  bill 
must  show  to  entitle  him  to  relief. 

Cited  in  notes  in  52  A.  R.  674,  on  conditions  precedent  to  judgment  creditor's 
suit;  63  L.R.A.  694,  on  equitable  remedy  to  subject  choses  in  action  to  judg- 
ment after  return  of  no  property  found  where  statutory  remedy  is  less  adequate ; 
23  L.R.A.(N.S.)  60,  68,  79,  85,  90,  113,  on  conditions  precedent  to  equitable 
remedies  of  creditors;  129  A.  S.  R.  852,  on  admissibility  in  evidence  of  of- 
ficer's return. 
Relation  between  corporation   and  directors. 

Cited  in  Symonds  v.  Lewis,  94  Me.  501,  48  Atl.  121,  holding  director  of  in- 
solvent corporation  not  entitled  to  take  conveyance  of  substantially  all  its 
available  assets  to  secure  prior  debt  to  himself,  to  detriment  of  creditors;  Boyd 
V.  Mutual  Fire  Asso.  116  Wis.  155,  96  A.  S.  R.  948,  61  L.R.A.  918,  90  N.  W. 
1086,  holding  that  corporation  may  bring  action  at  law  to  enforce  any  viola- 
tion of  duty  on  part  of  officers  and  directors. 

Cited  in  note  in  40  L.  ed.  U.  S.  753,  on  liability  of  corporate  stockholders. 
Statute  of  limitations  as  bar  in  cases  of  trusts. 

Cited  in  Currier  v.  Studley,  159  Mass.  17,  33  N.  E.  709,  holding  that  statute 
of  limitations  will  begin  to  run  against  trust  resulting  by  implication  of  law 
before  open  disavowal  of  trust;  Lufkin  v.  Jakeman,  188  Mass.  528,  74  N.  £. 
933,  holding  that  in  case  of  resulting  trust  created  by  payment  of  purchase 
money  for  land  title  of  which  is  taken  in  name  of  another  person,  statute  of 
limitations  does  not  begin  to  run  against  equitable  owner  until  bolder  of  title 
begins  to  hold  adversely;  O'Toole  v.  Hurley,  115  Mich.  517,  73  N.  W.  805, 
holding  plea  of  statute  of  limitations  no  bar  in  cases  of  frauds  in  trusts. 

Cited  in  notes  in  96  A.  S.  R.  996,  on  running  of  limitations  against  corporate 
officers  as  trustees;  2  LJI.A.  830,  on  statute  of  limitations  as  to  equitable 
causes  of  action;  8  L.R.A.  650,  on  application  of  statute  of  limitations  to  trusts 
where  remedies  are  concurrent. 

53  AM.  REP.    790,   LEWIS  v.  FLINT  A  P.  M.  R.   CO.   54   MICH.   55, 
19  N.  W.  744. 

l¥bat  is  proximate  cause  of  injury. 

Cited  in  Neilson  v.  Gilbert,  69  Iowa,  691,  23  N.  W.  666,  holding  that  proxi- 
mate cause  of  injury  by  falling  of  derrick,  was  n^lect  of  fellow-servant  to 
fasten  guy  rope  and  that  no  recovery  could  be  had;  Borck  v.  Michigan  Bolt  & 
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Nut  Works,  111  Mich.  129,  60  N.  W.  254,  holding  employment  of  minor  with- 
out written  consent  of  parents  not  proximate  cause  of  injury  to  boj  from  fall 
ngainst  uncovered  machinery  during  scuffle  with  companion. 

Cited  in  reference  note  in  2  A.  S.  R.  608,  on  what  negligence  is  proximate 
cause  of  injury. 

Cited  in  notes  in  36  A.  S.  R.  838,  on  accident  as  intervening  cause  of  in- 
jury; 7  L.R.A.  131,  on  rule  that  proximate  cause  is  to  be  regarded  in  actions 
involving  negligence;  1  E.  R.  C.  209,  on  liability  for  accidental  injury  occurring 
in  performance  of  lawful  act. 

—  Railroad  accidents. 

Cited  in  Mobile  4  0.  R.  Co.  t.  Christian  Moerlein  Brewing  Co.  146  Ala.  404» 
41  So.  17,  holding  negligence  of  railroad's  agents  in  permitting  stock  to 
escape  from  plaintiff's  enclosure  not  proximate  cause  of  injury  to  it  by  an- 
other railroad;  Central  R.  Co.  v.  Price,  106  Ga.  176,  71  A.  8.  R.  246,  43  L.R.A. 
402,  32  S.  £.  77,  holding  negligence  of  company  in  passing  passenger's  station 
not  proximate  cause  of  her  injury  at  hotel  to  which  conductor  took  her  and 
paid  for  her  lodging;  New  York,  a  &  St.  L.  R.  Co.  ▼.  Perriguey,  138  Ind.  414, 
34  N.  B.  233,  holding  negligence  of  engineer  in  not  obeying  orders  to  remain 
on  siding  proximate  cause  of  fireman's  injury  and  not  failure  of  company  to 
furnish  proper  headlight;  Vandercook  v.  Detroit,  Grand  Rapids  4  Western  R. 
Co.  125  Mich.  459,  84  N.  W.  1091,  holding  collision  with  train  of  flat  cars 
not  proximate  cause  of  injury  to  passenger  who  left  coach  after  collision  and 
fell  from  flat  car;  Seccombe  ▼.  Detroit  Electric  R.  Co.  133  Mich.  170,  94  N.  W. 
747,  holding  negligence  of  employees  on  other  car  and  not  defect  in  track 
proximate  cause  of  injury  to  employe  by  collision  of  street  cars;  Lutz  ▼.  At- 
lantic ft  Pacific  R.  Co.  6  N.  M.  496,  16  L.R.A.  819,  30  Pac.  912,  holding  rear 
end  collision  proximate  cause  of  death  of  railroad  employee  and  not  failure  of 
railroad  to  furnish  proper  caboose. 

Cited  in  note  in  7  L.RJL(N.S.)  1178,  on  what  injuries  may  be  deemed 
proximate  result  of  discharging  passenger  at  improper  place  or  one  not  his 
destination. 

—  Accidents  on  highways. 

Cited  in  Parmenter  v.  Marion,  113  Iowa,  297,  85  N.  W.  90,  holding  negli- 
gence of  occupant  of  building  in  pushing  bale  of  hay  off  platform  into  street 
And  not  platform's  projection  into  street  proximate  cause  of  injury  to  pedes- 
trian; Selleck  v.  Lake  Shore  ft  M.  S.  R.  Co.  58  Mich.  195,  24  N.  W.  774,  hold- 
ing illegal  obstruction  of  highway  by  train  not  proximate  cause  of  injury  to 
driver  from  having  horses  frightened  by  passing  train  while  detained  there; 
Hinchman  v.  Pere  Marquette  R.  Co.  136  Mich.  341,  65  L.R.A.  553,  99  N.  W. 
277,  holding  negligent  emission  of  steam  from  locomotive  near  crossing  proxi- 
mate cause  of  injury  to  driver  and  not  unsnapping  of  line;  Roedecker  t.  Metro- 
politan Street  R.  Co.  87  App.  Div.  227,  84  N.  Y.  Supp.  300,  holding  negligence 
in  causing  horse  to  fall  not  proximate  cause  of  liorse  kicking  person  while  at- 
tempting to  rise;  McCandless  v.  Chicago  ft  N.  W.  R.  Co.  71  Wis.  41,  36  N.  W. 
620,  holding  railroad's  failure  to  restore  street  to  former  condition  not  proxi- 
mate cause  of  injury  to  pedestrian  who  is  knocked  down  by  frightened  horses 
in  narrow  street. 
«»Of  loss  by  fire. 

Cited  in  McLane,  S.  ft  Co.  t.  Botsford  Elevator  Co.  136  Mich.  664,  112  A.  S. 
R.  384,  99  N.  W.  875,  holding  failure  of  elevator  company  to  ship  grain  at 
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agreed  time  not  proximate  cause  of  its  destruction  by  accidental  burning  of 
elevator  after  time  it  should  have  been  shipped;  lamurri  v.  Saginaw  City  Gas 
Co.  148  Mich.  27,  111  N.  W.  884,  holding  negligence  in  leaving  unattended  tank 
of  explosives  in  public  highway  and  not  trespass  of  child  proximate  cause  of 
explosion  which  injured  child. 
Necessity  that  negligent  act  be  proximate  caase  to  warrant  recovery. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Quick,  125  Ala.  553,  28  So.  14,  holding 
that  negligence  alleged  in  personal  injury  action  must  be  direct  cause  of  in- 
juries complained  of;  Chicago,  K.  &  W.  R.  Co.  v.  Bell,  1  Kan.  App.  71,  41  Pac. 
209,  holding  that  negligent  act  must  have  been  natural  and  proximate  cause 
of  injury  or  directly  contributed  thereto  in  order  to  be  made  basis  for  recovery 
in  damages;  Missouri  P.  R.  Co.  t.  Columbia,  65  Kan.  390,  58  L.R.A.  399,  69 
Pac.  338,  holding  one  not  answerable  for  result  of  his  fault  happening  to  con- 
cur with  something  extraordinary  and  not  likely  to  be  foreseen;  Smith  v. 
Centennial  Eureka  Min  Co.  27  Utah,  307,  76  Pac.  749,  holding  that  no  action 
■can  be  maintained  for  injury  which  would  not  have  happened  except  for  cul- 
pable negligence  of  party  injured  concurring  with  that  of  other  party;  McNa^ 
mara  v.  Clintonville,  62  Wis.  207,  61  A.  R.  722,  22  N.  W.  472,  to  point  that  per- 
son is  entitled  to  damages  only  for  injuries  that  are  natural  and  direct  result 
of  negligence. 
JSffect  of  interreninc  agencies  on  wrongdoer's  liability. 

Cited  in  Claypool  v.  Wigmore,  34  Ind.  App.  36,  71  N.  E.  509,  holding  one 
negligent  in  first  instance  not  liable  where  injury  complained  of  would  not 
have  resulted  from  such  negligence  and  was  proximately  caused  by  negligent 
act  of  independent  responsible  and  intervening  agent;  Lake  Shore  &  M.  S.  R. 
Co.  T.  Wilson,  11  Ind.  App.  488,  38  N.  E.  343  (dissenting  opinion),  on  effect 
of  intervening  agencies  on  liability  of  one  negligent  in  first  instance. 
liiability   for  purely   accidental   occurrences. 

Cited  in  Chicago  &  E.  1.  R.  Co.  v.  Reilly,  212  IlL  606,  103  A.  S.  R.  243,  72 
N.  E.  464;  Schroeder  ▼.  Michigan  Car  Co.  66  Mich.  132,  22  N.  W.  220,— holding 
that  no  action  will  arise  upon  cases  of  pure  accident;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Locke,  112  Ind.  404,  2  A.  S.  R.  193,  14  N.  E.  391,  heading  that  there  can  be 
no  recovery  for  injury  arising  from  casualty,  in  prosecution  of  lawful  act,  which 
is  purely  accidental ;  Cleghom  v.  Thompson,  62  Kan.  727,  64  L.R.A.  402,  64  Pac. 
606,  holding  that  negligence  to  be  actionable,  must  result  in  damage  to  some 
One,  which  result,  in  absence  of  wantonness  or  malus  animus,  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  prudence,  and  be 
probable  result  of  initial  act;  Selleck  v.  Langdon,  66  Hun,  19,  8  N.  Y.  Supp. 
673,  holding  that  unless  wrong  and  damage  are  known  to  be  usually  in  con- 
sequence, damage,  according  to  ordinary  course  of  events  following  from  wrong, 
they  will  not  support  an  action. 

liiability  of  carrier  for  advice  or  directions  given  passenger  by  con- 
ductor. 
Cited  in  Richmond  &  D.  R.  Co.  v.  Smith,  92  Ala.  237,  9  So.  223,  to  point 
that  where  train  is  stopped  after  announcement  of  station  and  before  it  is 
reached  passenger  is  authorized  that  he  can  descend  to  ground  in  safety;  Cin- 
cinnati, H.  A;  I.  R.  Co.  v.  Carper,  112  Ind.  26,  2  A.  S.  R.  144,  14  N.  E.  352, 
holding  carrier  not  responsible  for  advice  or  directions  given  by  conductor  to 
passenger,  on  wrong  train  by  mistake,  after  he  has  voluntarily  left  train  in 
safety;  Kentucky  &  I.  Bridge  &  R.  Co.  Buckler,  126  Ky.  24,  128  A.  S.  R.  234, 
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8  L.R.A.(N.S.)   555,  100  S.  W.  328,  holding  that  paMOiger  on  street  ear  who 
was  carried  beyond  street  at  which   conductor   was   informed   he   desired   to 
alight  may  recover  for  injuries  reoeired  in  following  conductor's  directions  aa 
to  safe  way  to  reach  such  destination. 
ProTlnce  of  court  and  jmrj  In  negligence  cases. 

Cited  in  Carver  t.  Detroit  4  S.  PL  Road  Co.  61  Mich.  684,  28  N.  W.  721, 
holding  province  of  judge  to  say  whether  facts  established  by  evidence  from 
which  negligence  may  be  reasonably  inferred,  and  province  of  jury  to  say 
whether,  from  those  facts,  when  submitted  to  them,  n^ligence  ought  to  be  in- 
ferred; Haines  v.  Lake  Shore  4  M.  a  R.  Co.  129  Mich.  475,  80  N.  W.  349; 
Becker  v.  Detroit  Citizens'  Street  R.  Co.  121  Mich.  580,  80  N.  W.  581,— holdin|r 
question  of  contributory  negligence  for  jury  when  testimony  conflicting,  or 
where  case  not  free  from  doubt  upon  facta  or  where  candid  and  intelligent  men 
might  reach  different  conclusions  upon  facts;  Tasoo  &  M.  Valley  R.  Co.  y.  Aden, 
77  Miss.  382,  27  So.  385,  holding  question  of  contributory  negligence  one  for 
jury;  Kreudger  v.  Chicago  4  N.  W.  R.  Co.  73  Wis.  158,  40  N.  W.  857,  holding 
question  of  proximate  cause  for  jury  where  evidence  in  personal  injury  action 
conflicting  as  to  whether  intervening  and  independent  cam.,  did  not  cause  in* 
jury. 

Cited  in  reference  note  in  2  A.  S.  R.  675,  on  negligence  as  question  of  law 
when  facts  are  uncontroverted. 

Cited  in  notes  in  6  A.  S.  R.  792,  on  presumption  of  negligence  when  injury 
has  been  suffered  and  evidence  fails  to  show  who  was  at  fault;  113  A.  S.  R. 
999,  on  presumption  of  negligence  from  happening  of  accident  whidi  could 
be  accounted  for  on  the  theory  of  inevitable  accident  or  act  of  Qod. 

52  AM.  RBP.  800,  BROWN  Y.  COUNTY  TRIIASUBER,  54  MICH.  132,. 

It  N.  W.   778. 
Right  to  Inspect  public  records. 

Cited  in  State  ex  rel.  Nevada  Title  Guaranty  4  T.  Ca  v.  Grimes,  29  Nev.  50. 
124  A.  S.  R.  883,  5  L.RJL(K.S.)  545,  84  Pac.  1061,  holding  that  title  guaran^ 
company  has  not  right  to  copy  records  for  purpose  of  compiling  independent 
set  of  books  for  use  in  equipping  office  in  opposition  to  recorder;  Clement  v.. 
Graham,  78  YL  290,  63  AtL  146,  holding  vouchers  used,  filed  and  kept  in 
auditor  of  accounts'  office,  as  required  by  statute,  public  documents. 

Cited  in  reference  notes  in  1  A.  S.  R.  116,  on  mandamus  to  compel  custodian 
of  excise  bonds  to  allow  access  to  them;  49  A.  S.  R.  816,  on  right  to  examine 
and  copy  public  records  for  private  purposes. 

Cites  in  notes  in  89  A.  D.  736,  on  mandamus  to  enforce  right  to  inspect  and 
copy  public  records;  60  A.  R.  767,  on  right  to  examine  public  records;  98 
A.  S.  R.  875,  on  mandamus  to  compel  permission  to  examine  public  records;  27 
LJLA.  85,  on  right  to  inspect  liquor  records;  16  B.  R.  C  783,  on  when  man- 
damus available  remedy. 

52  AM.  REP.  802,  KEELY  Y.  ROOD,  54  MICH.   1S4,   It  N.  W.  920. 
Tracing  of  misapplied  or  mixed  tmat  fnnda. 

Cited  in  Standard  Oil  Co.  v.  Hawkins,  33  L.RJL  739,  20  C.  C.  A.  468,  49 
U.  S.  App.  115,  74  Fed.  395,  holding  that  one  entitled  to  pursue  funds  coming 
into  hands  of  receiver  may  be  relieved  although  specific  money  is  no  longer  in 
his  hands;  Boettcher  ▼.  Colorado,  15  Colo.  16,  24  Pac.  582,  holding  subocqotni 
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righU  of  persona  to  funds  deposited  controlled  by  character  of  deposit  or  cir- 
cumstances affecting  contract;  McClure  ▼.  La  Plata,  19  Colo.  122,  34  Pac.  763, 
lidding  that  county  may  follow  money  misappropriated  by  treasurer  wherever 
it  can  be  traced;  Ober  &  Sons  Co.  v.  Cochran,  118  Ga.  396,  98  A.  S.  R.  118, 
45  S.  E.  382,  holding  owner  of  proceeds  of  note  collected  by  bank  and  used  in 
its  own  business  against  his  instructions  not  entitled  to  preference  over  other 
creditors  to  assets  of  bank  in  hands  of  receiver;  Pierce  v.  Holzer,  65  Mich.  263, 
32  N.  W.  431,  holding  substantial  identity  only  required  to  enable  creditors  of 
estate  to  trace  fund  misapplied  by  administrator;  Re  Waterbury,  94  Mich.  78, 
53  N.  W.  923,  holding  that  owner  of  proceeds  of  note  collected  by  insolvent 
bank  cannot  claim  creation  of  trust  fund  which  must  be  so  treated  by  receiver, 
where  such  proceeds  not  set  apart  by  bank  for  owner;  Mayer  v.  Citizens'  Bank, 
86  Mo.  App.  422,  holding  that  equity  will  stop  its  pursuit  of  fund  when  means 
of  identification  fails;  Pearson  v.  Haydel,  90  Mo.  App.  253,  holding  that  prefer- 
ential lien  on  trust  property  will  be  denied  where  fund  was  dissipated  by  in- 
solvent and  did  not  reach  his  representative,  or  sufficient  proof  to  trace  it 
there  is  lacking;  Re  Knaup,  143  Mo.  653,  66  A.  S.  R.  435,  46  S.  W.  151,  hold- 
ing that  equity  will  follow  trust  funds  commingled  with  general  funds  of  trustee 
by  taking  out  of  insolvent  estate  amount  due  cestui  que  trust,  although  it  can- 
not be  identified;  State  v.  Bank  of  Commerce,  54  Neb.  725,  75  N.  W.  28,  hold- 
ing presumption  that  trustee,  who  wrong^ly  commingles  trust  money  with  his 
own  and  makes  payment  from  common  fund,  paid  out  his  own  money;  Mor- 
rison V.  Lincoln  Sav.  Bank  &  S.  D.  Co.  57  Neb.  225,  77  N.  W.  655,  holding  bur- 
den on  one  asserting  claim  for  preference  against  insolvent  estate  to  show 
that  such  estate  has  been  increased,  to  some  extent,  by  misappropriation  of 
trust  funds  belonging  to  claimant;  Nonotuck  Silk  Cb.  v.  Flanders,  87  Wis. 
237,  58  N.  W.  383,  holding  owner  of  proceeds  of  draft  collected  by  banker  be- 
fore making  voluntary  assignment  not  entitled  to  preference  over  other  credit- 
ors if  proceeds  of  such  collection  were  disposed  of  by  banker  prior  to  assign- 
ment, 80  that  no  part  thereof  came  into  hands  of  assignee. 

Cited  in  reference  note  in  33  A.  S.  R.  227,  on  right  of  cestui  que  trust  to 
follow  trust  property. 

Cited  in  notes  in  32  A.  S.  R.  126,  on  right  to  follow  trust  funds  into  hands 
of  stranger;  32  A.  S.  R.  127,  on  right  to  follow  trust  funds  when  means  of 
ascertainment  fail;  32  A.  8.  R.  128,  on  sufficiency  of  substantial  identity  of 
trust  funds. 

52  AM.  KEP.  806,  RUBENSTKIN  t.  ORUIKSHANKS,  54  MIOH.    Itt^ 

It  N.  W.  #54. 
liiablUCy  of  innkeeper. 

Cited  in  reference  note  in  1  A.  8.  R.  464,  670,  on  innkeeper's  liability  for 
guest's  goods  or  money. 

Cited  in  note  in  99  A.  S.  R.  598,  on  intoxication  of  guest  as  defense  against 
innkeeper's  liability  for  loss  of  or  injury  to  property. 
Intoxication  ms  affecting  negligence. 

Cited  in  note  in  40  L.R.A.  139,  on  intoxication  amounting  to  contributory 
negligenee  at  affecting  n^ligenoe. 
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bl   AM.  REP.    811,   MYERS   v.   KAfiAMAZOO   BUGGY   CO.    54   MICn. 

215,  It  N.  W.  #61,  10  N.  W.  545. 
What  passes  on  sale  of  good  will. 

*  Cited  In  Vonderbank  ▼.  Schmidt,  44  La.  Ann.  264,  32  A.  S.  R.  336,  15  L.R.A. 
•462,  10  So.  616,  holding  that  good  will  is  favor  which  management  of  business 
wins  from  public  and  probability  that  old  customers  will  continue  their  pat- 
ronage; Lothrop  Pub.  Co.  v.  Lothrop,  L.  A  8.  Co.  191  Mass.  353,  5  L.RJL(N.S.) 
1077,  77  N.  E.  841,  holding  that  publisher's  assignee  for  creditors  could  sell 
right  to  use  publisher's  name  in  using  and  making  aTailable  books  in  process  of 
manufacture,  and  plates  for  printing  others;  Ride  ▼.  Baggot,  4  Silv.  Sup.  Ct. 
383,  7  N.  Y.  Supp.  618,  to  point  that  good  will  of  business,  is  favor  manage- 
ment of  business  wants  from  public,  and  probability  that  old  customers  will 
ooatinue  patronage. 
Infringement  of  trademark  or  tradename. 

Cited  in  Williams  y.  Farrand,  88  Mich.  473,  14  L.Rjk.  161,  50  N.  W.  446, 
holding  that  no  man  has  right  to  sell  or  advertise  his  own  business  or  goods  as 
those  of  another  and  so  mislead  the  public,  and  injure  such  other  perscm;  Rob- 
inson V.  Storm,  108  Tenn.  40,  52  S.  W.  880,  holding  that  proprietor  cannot 
so  use  his  name  in  business  as  to  defraud  another;  Pillsbury- Washburn  Flour 
Mills  Co.  V.  Eagle,  41  LJLA.  162,  30  C.  C.  A.  386,  58  U.  Q.  App.  490,  86  Fed. 
608,  holding  that  oorporations  doing  business  in  same  city  may  unite  in  suit 
to  prevent  deceptive  use  of  name  of  city  on  products  made  elsewhere  to  dam- 
age of  their  business. 

Cited  in  reference  notes  in  1  A.  8.  R.  421,  as  to  when  right  to  use  trademark 
IB  protected;  2  A.  8.  R.  81,  on  right  to  enjoin  one  selling  good  will  of  business 
from  starting  again  so  as  to  injure  vendee's  business. 

Cited  in  notes  in  15  L.R.A.  465,  on  name  of  business  establishment  as  part 
of  good  will;  19  L.R.A.(N.S.)   765,  767,  on  sale  of  business  and  good  will  aa 
limitation  upon  right  of  vendor  to  en^ge  in  competing  business;  12  £.  R.  C. 
463,  on  what  constitutes  good  will  of  business. 
—  By  one  selling  business  and  good  will. 

Cited  in  Ranft  v.  Reimers,  200  IlL  386,  60  L.RJ^.  S^91,  65  N.  E.  270,  holding 
one  selling  good  will  and  business,  covenanting  to  warrant  and  defend  same,  not 
entitled  to  solicit  trade  of  former  customers,  after  resuming  business,  to  injury 
of  buyer;  Merica  v.  Burget,  36  Ind.  App.  453,  75  N.  E.  1083,  holding  agreement 
by  vendors  of  bank  not  to  start  another  in  town  as  long  aa  vendee  owns  it  Int^cen 
by  one  vendor  engaging  in  banking  business  in  such  town;  Yonder  Bank  v. 
Schmidt,  44  La.  Ann.  264,  32  A.  8.  R.  336,  15  L.R.A.  462,  10  So.  616,  holding 
that  grantor  of  goodwill  cannot  subsequently  use  his  own  name  so  as  to  deceive 
and  mislead  the  public;  Kyle  v.  Perfection  Mattress  Co.  127  Ala.  39,  85  A.  S. 
R.  78,  50  L.RJL  628,  28  So.  545,  holding  one  selling  mattress  business  to  cor- 
poration not  entitled  to  sell  mattresses  in  imitation  of  those  manufactured  by 
vendee  and  containing  similar  label;  Lamb  Knit  Goods  Co.  v.  Lamb  Glove  & 
Mitten  Co.  120  Mich.  169,  44  L.R.A.  841,  78  N.  W.  1072,  holding  that  one  who 
has  transferred  his  right  in  business  and  use  of  his  name  cannot  use  his  name  in 
connection  with  similar  business  in  same  state. 

Cited  in  reference  note  in  58  A.  R.  149,  on  sale  of  business  and  good  will  aa 
sale  of  trademark. 
<»By  retiring  member  of  firm. 

Cited  in  Brass  k  Iron  Works  Co.  v.  Payne,  50  Ohio  St.  115,  19  L.R.A.  82, 
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•33  N.  E.  88,  holding  that  retiring  partner  cannot  lawfully  use  firm  name  in  busi- 
ness of  like  kind  carried  on  by  him  in  same  vicinity ;  Rowell  v.  Rowell,  122  Wis. 
1,  99  N.  W.  473,  holding  that  retiring  partners  may  use  their  own  names 
in  similar  business  so  long  as  they  do  not  convey  idea  of  their  identity  with  or 
succession  to  old  concern;  Slater  v.  Slater,  176  N.  Y.  143,  96  A,  S.  R.  619,  61 
L.R.A.  796,  67  N.  E.  224,  holding  firm  name  inseparable  from  good  will  and  as 
much  a  part  of  assets  as  good  will  itself. 

Cited  in  notes  in  40  A.  S.  R.  570,  on  partner^s  rights  after  dissolution  of  firm; 
96  A.  S.  R.  611,  on  meaning  of  partnership  good  will;  96  A.  S.  R.  618,  on  in- 
junction to  prevent  partner  selling  out  to  other  partner  from  starting  new  busi- 
ness; 19  E.  R.  C.  664,  on  good  will  of  partnership;  19  E.  R.  C.  681,  on  rights  of 
vendors  of  good  will  of  partnership. 
«-By  withdrawing  members  of  association. 

Cited  in  Supreme  Lodge,  K.  P.  v.  Improved  Order,  K.  P.  113  Mich.  133,  38 
L.RJ^.  668,  71  N.  W.  470,  holding  that  use  of  name  "Improved  Order  Knights 
of  Pythias  adopted  by  withdrawing  members  of  Knights  of  Pythias  cannot  be 
enjoined. 

.52   AM.  RSP.   817,   CONRAD  t.   SAGINAW  MIN.  GO.   54   MICH.   249, 
20  N.  W.   89. 

Right  of  tenant  to  remove  trade  fixtures. 

Cited  in  Brown  v.  Reno  Electric  Light  &  P.  Co.  55  Fed.  229,  holding  that  ten- 
ant who  remains  in  possession  as  tenant  at  will  after  expiration  of  lease  may  re- 
move fixtures  as  if  lease  still  running;  O.  L.  Shafter  Estate  Co.  v.  Alvord,  2  Cal. 
App.  602,  84  Pac.  279,  holding  that  tenants  could  remove  house  and  barn  built 
on  mud  sills  for  use  of  guests  of  game  preserve,  where  same  could  be  done  with- 
out injury  to  land;  Updergraff  v.  Lesen,  15  Colo.  App.  297,  62  Pac.  342,  holding 
shaft  house  erected  by  lessee  of  mine  and  mining  machinery  removable  by  tenant; 
Bartlett  v.  Haviland,  92  Mich.  552,  52  N.  W.  1008,  holding  machines  placed  in 
building  by  tenant,  and  fastened  to  fioor  by  cleats  or  bolts  in  removable  manner, 
not  part  of  realty;  Second  Nat.  Bank  v.  O.  E.  Merrill  Co.  69  Wis.  501,  34  N. 
W.  514,  holding  that  renewal  of  lease  from  year  to  year  does  not  divest  tenant 
of  his  contract  right  to  remove  trade  fixtures. 

Cited  in  reference  note  in  6  A.  S.  R.  477,  on  tenant's  right  to  remove  fixtures. 

Cited  in  notes  in  12  E.  R.  0.  224,  on  right  of  tenant  to  remove  fixtures  placed 
on  land;  84  A.  S.  R.  885  on  agreement  between  landlord  and  tenant  that  trade 
fixtures  may  retain  character  of  personal  property. 

What  are  fixtures. 

Cited  in  Springfield  Foundry  &  Mach.  Co.  v.  Cole,  130  Mo.  1,  31  S.  W.  922, 
iiolding  mining  machinery  placed  upon  and  used  in  mining  licensor's  realty  not 
a  fixture. 

52  AM.  REP.  823,  BOWEN  v.  DETROIT  CITY  R.  CO.  54  MICH.  496, 

20  N.  W.  559. 
Duty  of  street  railway  as  to  removal  of  sabstances  on  tracks. 

Cited  in  Howard  v.  Union  R.  Co.  25  R.  I.  652,  65  L.R.A.  231,  1  A.  &  E.  Ann. 
Oas.  217,  holding  street  car  company  not  bound  to  place  obstruction  wrongfully 
placed  on  track  by  trespasser  where  it  will  not  be  dangerous  to  travelers  upon 
uigbway;  Zanger  v.  Detroit  City  R.  Co.  87  Mich.  646,  49  N.  W.  879  (dissenting 
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opinion),  on  liability  of  street  imilwmy  compaoy  for  obstruction  of  highway  by^ 
raaterials  while  repairing  traek. 

Cited  in  McDonald  v.  Toledo  Consol.  Street  R.  Co.  20  C.  C.  A.  322,  4S  U.  & 
App.  70,  74  Fed.  104,  holding  that  street  railway  must  so  remote  snow  from  its 
tracks  as  to  distribute  it  evenly;  Wallace  t.  Detroit  City  R.  Co.  58  Mich.  231, 
24  N.  W.  870,  holding  that  any  disposition  of  snow  eleand  from  street  railway 
track  must  be  made  with  due  regard  to  rights  of  travel  on  highway;  Laughlin 
v.  Street  R.  Co.  62  Mich.  220,  28  N.  W.  873,  holding  negligence  of  stieet  rail- 
way established  by  proof  that  snow  falling  during  winter  was  thrown  up  beside 
track,  and  packed  down,  so  as  to  leave  depression  at  track,  at  street  crossing 
with  slope  downward;  Smith  v.  Nashua  Street  R.  Co.  69  N.  H.  504,  44  Atl.  133, 
holding  street  railway  bound  to  use  ordinary  care  in  removal  of  snow  to  avoid 
so  changing  general  surf  see  of  street  as  to  render  it  unfit  for  public  travel; 
Stanton  v.  Traction  Co.  11  Pa.  Super.  Ct  180,  holding  that  street  railway  must 
so  remove  snow  from  tracks  as  not  to  interfere  needlessly  with  rights  of  travel- 
ling public 

Cited  in  notes  in  00  A.  D.  57,  on  liability  of  railway,  failing  to  remove  snow 
irom  highway,  for  personal  injuries;  25  A.  S.  R.  481,  on  street  railroad  company'a 
duty  to  remove  snow  from  trades;  52  L.RJL  453,  455,  on  liability  of  street  rail- 
way company  for  nonremoval  of  snow. 

Lflablllty  of  city  for  injmrles  from  aoeumvIaUons  of  snowr  and  ice. 

Cited  in  Totten  v.  Burhans,  103  Mich.  6,  61  N.  W.  58,  holding  munidpalitj 
aot  liable  for  injuries  received  by  reason  of  accumulations  of  snow  and  iee  in. 
street. 
Degree  of  care  required  of  one  traveling  on  sidewmlk. 

Cited  in  Le  Beau  v.  Teleph.  k  Teleg.  Constr.  Co.  100  Mich.  302.  67  N.  W.  339, 
holding  that  one  travelling  on  sidewalk  should  exercise  care  and  prudence  which 
ordinarily  careful  man  would  exercise. 
What  is  reasonable  time. 

Cited  in  American  Window  Glass  Co.  v.  Indiana  Natural  Gas  ft  Oil  Co.  37  Ind. 
App.  439,  76  N.  E.  1006,  holding  reasonable  time  such  time  as  preserves  to  eaeb 
party  rights  and  advantages  he  possesses  and  protects  each  party  from  losses. 
that  he  ought  not  to  suffer;  Christie  v.  Crawford,  152  Mich.  400,  116  N.  W.  202, 
holding  question  of  reasonable  time,  in  absence  of  controversy  respecting  facts, 
or  where  they  are  conceded,  one  for  court. 

52  AM.  REP.  828,  DAVIS  v.  BURGESS,  54  MICH.  514,  20  N.  Vf,  540^ 
What  is  a  breacli  of  the  peace. 

Cited  in  Neola  v.  Reichart,  131  Iowa,  492,  109  N.  W.  5,  holding  riotous  or  for- 
cible conduct  or  utterance  of  blasphemous  language  in  public  place,  breach  of 
peace;  People  v.  Johnson,  86  Mich.  175,  24  A.  S.  R.  116,  13  L.ILA.  163,  48  N.  W. 
870,  holding  being  intoxicated  and  yelling  on  public  streets  breach  of  peace;  Bier- 
with  V.  Pieronnet,  65  Mo.  App.  431,  holding  use  of  profane  language  in  loud  and 
angry  tone  by  one  towards  others  in  public  street  breach  of  peace;  State  v.  White, 
18  R.  I.  473.  28  Atl.  968,  holding  any  violation  of  public  order  or  decorum  breach 
of  peace. 
Cited  in  reference  note  in  24  A.  S.  R.  119,  on  what  constitutes  breach  of  peace* 
Cited  in  notes  in  59  A.  S.  R.  231,  on  opprobrious  language  as  breach  of  the 
peace;  13  L.R.A.  163,  defining  breach  of  the  peace. 
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Jil^hC  to  arrest  for  breach  of  peace  wlthoat  warrant. 

Cited  in  People  v.  Rounds,  67  Mich.  482,  35  N.  W.  77;  Burroughs  ▼.  Eastmau, 
101  Mich.  419,  46  A.  S.  R.  419,  24  L.R.A.  859,  59  N.  W.  817,— holding  that  of- 
ficer may  arrest  without  warrant  in  case  of  breach  of  peace  committed  in  his 
presence;  Rarick  t.  McManomon,  17  Pa.  Super.  Ct.  154,  holding  officer  not  entitled 
to  arrest  without  warrant  for  indecent  exposure  of  person,  where  he  was  not 
present  when  offense  committed;  Robinson  v.  Miner,  68  Mich.  549,  37  N.  W.  21 
(dissenting  opinion),  on  right  of  officer  to  arrest  for  breach  of  peace  without 
process. 

Cited  in  notes  in  84  A.  S.  R.  685,  686,  on  officer's  right  to  arrest  without  war- 
rant for  breach  of  peace  in  his  presence;  51  L.R.A.  209,  on  liability  of  officer  for 
making  arrest  without  warrant  for  breach  of  city  ordinance;  13  L.R.A.(N.S.)  882, 
on  right  of  officer  to  arrest  without  a  warrant  one  using  abusive  language  toward 
him  or  interfering  with  him  in  the  performance  of  his  duty. 

S2  AK.  REP.  8S1,  BOTD  v.  CONKLIN,  54  MICU.  58S,  20  X.  W:  595. 
Rights  as  to  flow  of  surface  water. 

Cited  in  Carroll  v.  Rye  Twp.  13  N.  D.  458,  101  N.  W.  894,  holding  township 
not  liable  for  damages  to  landowner  from  increased  ffow  of  surface'  water  upon 
his  land  from  improvonent  of  highway;  Gregory  y.  Bush,  64  Mich.  37,  8  A. 
8.  R.  797,  31  N.  W.  90,  holding  that  sink  holes  may  be  filled  up  so  as  to  cause 
water  to  run  onto  lower  ground  if  ditches  are  not  dug  to  carry  water  off  in  body 
and  cast  it  upon  such  ground;  Leidlein  v.  Meyer,  95  Mich.  586,  55  N.  W.  367. 
holding  rural  landowner  not  entitled  to  dam  back  water  coming  down  from  high- 
er ground;  Breen  t.  Hyde,  130  Mich.  1,  89  N.  W.  732,  holding  highway  authori- 
ties not  entitled  to  cut  drains  which  will  necessarily  result  in  flooding  lands  of 
individuals;  Cranson  v.  Snyder,  137  Mich.  340,  100  N.  W.  674,  holding  that  land- 
owner cannot  collect  waters  by  artificial  drains  from  natural  receptacles  and  cast 
them  in  body  upon  land  of  adjoining  owner;  O'Connor  v.  Hogan,  140  Mich.  613, 
104  N.  W.  29,  holding  that  holder  of  dominant  estate  eannot  violate  rights  of 
servient  owner  in  substantial  degree  and  then  invoke  rule  as  between  adjoining 
owners  in  its  aid  so  far  as  it  protects  him ;  Kansaa  City,  M.  &  B.  R.  Co.  v.  Smith, 
72  Miss.  677,  48  A.  S.  R.  579,  27  L.R.A.  762,  17  So.  78,  holding  raUroad  not  Uable 
to  land  owner  for  damages  occasioned  by  obstruction  of  flood  waters  of  stream 
by  railroad  embankment;  Morrissey  v.  Chicago,  B.  &  Q.  R.  Co.  38  Neb.  406, 
66  N.  W.  946  (dissenting  opinion  in  56  N.  W.  983),  holding  railroad  company  not 
liable  for  incidental  damages  suffered  by  adjoining  owner  from  obstruction  of 
surface  water  by  railroad  embankment;  Franklin  v.  Durgee  71  N.  H.  186,  58 
L.R.A.  112,  51  Atl.  911,  holding  reasonableness  of  user  test  as  to  whether  obstruc- 
tion of  surface  water  by  landowner  in  use  of  his  premises  is  actionable. 

Cited  in  reference  note  in  35  A.  S.  R.  171,  on  *  landowner's  rights  regarding 
surface  waters. 

Cited  in  notes  in  3  A.  S.  R.  788,  on  right  to  augment  servitude  of  lower  land 
as  to  drainage  by  acts  of  industry;  85  A.  8.  R.  720,  723,  on  right  to  diminish 
or  impede  flow  of  surface  water  onto  one's  own  land;  21  L.RJL  594,  on  right  as 
to  flow  of  sorface  water;  21  L.R.A.  599,  on  correlative  rights  as  to  obstruction  of 
natural  flow  of  surface  water. 

Rl^t  to  obstruct  water  course. 

Cited  in  CConneU  v.  East  Tennessee,  V.  A  G,  R.  Co.  87  Oa,  246,  27  A.  S.  R. 
246,  13  L.R.A.  394,  13  8.  E.  489,  holding  railroad  liable  for  damages  occasioned 
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by  deflection  of  river  from  iU  natural  course  by  erection  of  embankment  along 
iti  bank;  Carley  t.  Jennings,  131  Mich.  385,  91  N.  W.  634,  holding  that  equity 
will  enjoin  lower  proprietor  on  stream  from  obstructing  it  so  as  to  cause  water 
to  set  bade  onto  lands  of  upper  proprietor;  Beer  y.  Stroud,  19  Ont.  Rep.  110; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  20  Okla.  101,  22  L.RJL(N.S.)  802,  93  Pac. 
755, — holding  that  surface  water  running  in  well-defined  banks  cannot  be  ob- 
structed to  injury  of  dominant  proprietor. 

Cited  in  reference  note  in  7  A.  S.  R.  507,  on  actionable  injury  by  backing  wa- 
ter by  dams,  etc.,  on  land  of  another. 

Cited  in  note  in  22  L.R.A.(N.S.)   791,  on  right  of  owner  of  lower  as  against 
upper  landowner  to  obstruct  surface  water  in  natural  channel. 
Necessary  time  to  aoqulre  tiUe  by  prescription. 

Cited  in  Pluchak  v.  Crawford,  137  Mich.  509,  100  N.  W.  765,  as  to  time  necesh 
sary  to  acquire  title  by  prescription. 

PreeoriptiTo  ri^it  to  orerflow  lands  of  another. 

Cited  in  Launstein  v.  Launstein,  160  Mich.  524,  121  A.  S.  R.  635,  114  N.  W. 
883,  holding  that  easement  may  be  acquired  by  prescription  by  whidi  water  col- 
lected upon  lands  of  upper  proprietor  may  be  allowed  to  ov^^ow  lands  of  ad- 
joining proprietor;  Qlenn  v.  Ldne»  155  Mieh.  608,  119  N.  W.  1097,  holding  that 
easement  may  be  acquired  by  preseription  to  flowage  of  soifaoe  water  orer  lands 
of  adjaosnt  proprietor. 

^  1  i1 
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